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‘A, I- R. Annual Index for 1975 will be despatched as a supple- 
ent to All India Reporter with Mareh 1976 part under postal con- 
'bssional rate to those subscribers who have received all the 12 parts 
' 1975 from us. Those who have not completed their sets so far, ara 


jquested to complete the set before 51-1-1976 to get the Index under 
ostal concession.. 


We are issuing two copies of tnae Supreme Court Index as the 
upreme Court volume 1 is to be bornd in two parts. 
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4l SUPREME COURT JUDGMENIS REPORTED [8 A, I. R. 
iN JANUAEY 1976 


f [29 SUPREME COURT JUDGMENTS EXCLUSIVELY REPORTED BY A.1. R. 
i NO OTHER JOURNAL HAS YET REPORTED THEM oe 


A. I R. reporte the largest number of decisions ` of th e 
. Supreme Court and is the quickest* in reporting them. 


\ Ten Supreme Court Judgments, delivered in December 1975, 
have been included in this part. Out of these, one Judgment. is 
delivered as recently as on 11-12-1975 and four J udements, on 
| 10-12-1975.) | 

. To be up-to-date in lae- there is no substitute for A. 1K; 
| Subseription to A.LR. is à key to the wealth of case-law. Besides, . 
it is your wisest. investment, which it is rather difficult to reckon 
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REPORTERS 1 


Supreme Court of Indiai 


Mrs. Jayashree Wad, M.SC., LL.B. Advocate, | 
Supreme Court of India. 


Allahabad 
. Shri A. D. Prabhakar, M.A. LUB. Advocate. 


LUCKNOW BENCH 
Shri Kashi Prasad aksona,- M80., Li.» Bes 


Advocate. 
Andhra Pradesh 
Shri P, Sitarama Raju: B.A. BL. Advocate. 
Bombay 
Shri R. §. Kelkar, B.A. LLM., Advocate, 
Calcutta ; 
Shri Subodh Chandra Basak, m.8¢., LLB.r 


, Advocate. 
Shri Amiya Lal Chatterji, Advosate. 
Shri Gauri Prasad Mukherjee., Advoeste. 
Shri Janendra Coomar Datt, Advocate, 
Supreme Court of India. 
Delhi 


Mra. Jayashree Wad, M.8¢., LL.B., Airal 
Supreme Court of India. 


‘ Pas En 
Gauhati r A AA, 6 
A,--GAUHATI Da 


Shri Nagendra Mohan Ganguly, 
Advocate, Gauhati. 


B.—IMPHAL 
Shri Koijam Rohini Kumar Singh, Advosate. 
C.~AGARTALA 


Bhri Monoranjan Chowdhari, ILA. Bl, 
Advocate, 


' Goa ` 
Shri Shridhar Tamba, Advocate, 
Gujarat 


Bari Damodar Khimchand Shah, p.se., LL.B.) 
Advocate, 
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Himachal Pradesh 
Shri A. O. Mehta, B.A ULB., D. O. Pay 
Advocate, Supreme Court of India. 
Jammu & Kashmir E 
A —JAMMU 
Shri Subhash Dutt, Advocate. 
B.--SRINAGAR 
Shri Baij Nath Dhar, Advosate. 
Karnataka l 


Shri G, 8. Ullal, BM Ass Bini Advocate. 
Supreme Court of Indis. 


‘Shri Anant V. Albal, Advocate, Ja 
Supreme Court of India. `: 
Kerala 
Shri K. V. R. Shenoi, B.A. B.L Advecata, 


Shri K. A. Nayar, M.A. (Madr.) 
B.A. Hons. (Oxon), Bar-at-law. 


Madhya Pradesh 


A.—JABALPUR 
Shri A. N. Mukherji, Advocate, ~ | 
B.—-GWALIOR ! 
Shri G. S. Garg, Advocate. à 
C.—INDORE # 
Shri M, P. Avadhoot, B.80.; LLB. Advocate, 
Shri V. 8. Kokje, M.A. LL.B Advocate. i 
Madras 
Shri O. Hanumantha Reo, 


Dna 
ed 


Bå. B.L; 
Advocate, 
Orissa 


Shri Gouranga Charan Das, 
‘ Advocate, Cuttack 2. 


Patna on 
Shri Sushil Kumer Mazumdar, Advocate A 

Punjab and Haryana 
Shri Brij Mohan Khanna, Advocate. E 





Rajasthan 20 


Shri P, O. Bhandari, Advocate, - \ | | 
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Cigarettes (Regulation of Production, Supply 
and Distribution) Act (1975), S. 1 (3) — 
Act to come into force on 1-4-1976—Gzz. of 
India; 25-10-1975, Pt. II, S. 8 (ii), P. 3793. 


Deposit Insurance - Corporation (Amendment) 
Act (1968), S. 1 (2) — S. 7 of the said ‘Act 
enforced in Tripura on 1-11-75—Gaz. of Ind., 
25-10-1975, Pt, II-S. 3 (ii), Ext., P. 2867. . 
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Abanindra 'Nath v. State ` Eat 22 


Abdul Kadir A. B. v. State of Kerala 
C 182 


. . § 
Abraham y. Special Deputy Collector, Land 
- Acquisition) Harbour Project, Tuticorin 


Mad 25 
Achhelal v. Harichand Pat 5 
Adaikappa v. Ayesha Mad 32 


Afsar Shaikh v. Soleman Bibi SG 163 


Agarwala K. B. v. Smt. Chandrawati All 15 
Agostinho D’Mello v. Pratap Srinivas Goa ‘6 
Ahmed Khan v. Mohamad Khasim Sab 

; i , Kant 13 
Akhiliesh Chandra v. Bhagwati Devi all 42 
Amarnath Singh v. Phulwa Devi Eat 14 


Amreli Vistar Kadava Patel Ghati Kelavan: Fra- 
char Mandal Sanchalit Vidyarthi Ashrem v. 
Dist. Magistrate of Amreli Cuj 13 

Anand Prakash Om Prakash. M/s. v. Dswal 
Trading Agency oe © Dethi 24 

Antonio v. Lelaali Javerbhai Ga 10 

Arya Ayurvedic Trust v. Board of Rerenue, 
U, P. i ; all 

Assistant Collector of Customs, Special Section, 

' Calcutta v. United India Minerals Ltd. 


i ` Sos Cal 21 
Awasthi D. S. v. Virendra Swaroop all 26 
‘Bachchoobhai v. Premanand . Madh Pra 8 
Bagal v. Ram Ranjan Gal 13 


. uj 
_ Banarsi Dass v. Faqir Chand Punj 27 
Bhagwan Singh v. State of Haryana SC 202 
Bharat Iron Works v. Bhagubhai Balubhei a 

. s2 
Bikram Kishore v. Benudhar - Orissa 4 
Birbal Singh v. Harphool Khan all 23 


Birendar Amarjit Singh Mrs. v. General Mar- 
keting and Manufacturing Co. Ltd. 
Ma Dehi 15 


Bisra Stone, Lime. Co. Ltd. v. Orissa State Elec- 
tricity Board : - SC 127 
Budhai Nepal Chandra Lalit Mohan Saha Firm 


v. Suchangshu Ranjan Gaunati 7 
Budheswar v. Jatindra Nath Gauhati 12 
Calcutta State Transport Corpn. v. Kamal 

Prakash ae Sa need Cal 2 
Caxton “Press Pvt. Ltd. v. Municipal Corr, of 

Delhi Dehi 30 
Chabiran -Bibi Mt. v. State Cal 15 


Chairman, Augaf Committee v.-Suraj Ran 
Sa J a 14 
t 


Chandra Dhan Singh v. State 15 
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f - Him Pra 
Chhoglal v. Idol of Bhawan Shri “Satyanarayan 
; i Madh Pra 5 (FB). 
City Corner. v. Personal Asstt. to Collector and 


Chaturbhuj v. Durga Dayal’ 
Chhabi Dass v. Inder Sin 


Addl. District Magistrate SC 143 


Commr. of Expenditure Tax, Andh. Pra. v. 
P.V.G. Raju SC 140 
Dagri Mst. v. Kera Kachari 


i Gauhati 16 
Delhi Development Authority v, Shiv Charan > 


, Delhi 22 
Deopato Kuer v. Kamal Prasad Singh Pat 18 
Dilip Kumar v, State of Madh. Pra. SC 133 
Duraiaju P. v, Board of Revenue :- Mad 7 


Employees” State Insurance Corpn. v. Tata 
Engineering & Co., Locomotive Co. Ltd. 


. ~- > SC 66 
Federal Bank Ltd., v. P. S. P. Panicker Simun 
Carves India Ltd. Ker 5 


Francisco Xavier Ludgero Assis de Silva œo 
Souza v., Antonio Filipe Do Rosario Pinto 
= Goa 4 
17. , Ganesh Rao N, S. v.. Sarphina D'Souza Bai 
Kant 4° 
* Gangadhar Sadashiorao v. State of Maharashtra 
Bom 13 
Girdharsingh v. Gokul Raj 10 
Gour Gopal v. Satyendra Nath’ _ Cal $ 


Hanuman Dall & General Mills v, State 


= Punj 1 
-Hazara Singh v. Attar. Kaur Punj 24 
Hayatuddin v. Abdul Gani Bom 23 


‘Hindusthan Ideal Insurance Co., Ltd. v. Aina- 


parthi Vijayalakshmi 
I. T. O. “A” Ward v. Gwalior 
Manufacturing (Weaving) Co. Ltd, 
Ideal Homes oe Building Society Ltd. 


Andh Pra 39 
Rayon Silk 
SC 43 


v. P. L Josep Kant T 
Indo Foreign Commerçial Agency (Produce) Pvt. 
Ltd. v. Union of India —. Delhi 4 

- Iqbal. Singh. v. Gurdas Singh SC 27 


Jagadish Ch. Agarwal v. Union of India 
æ “+ x « Cal 17 
Jairaji Smt. v. Firm. Jagarnath Prasad All I 
Janki Singh v. Collector -of Central Excise . 
i ; l 9 


Jayarama Chandra v. Thulasi Ammal Mad 17 
Jokai (Assam) Tea Co. Ltd. v. Bhawani Shankar 
Bagaria i ` Cal 18 
Jose Filipe de Costa; v. Miss Conceicao . de 
Mello i Goa 5 
Joseph Mariano Santos Pinto v. Aires Concocao 
Rodrigues . -* Goa 3 


2 NOMINAL TABLE, A. I Rẹ 1976 JANUARY pine 


Junaram Bora v. Saructicali Kuchuni 
Gauhati 3 


Kalyanji Mavji and Co. v. Commr, of 1.-T., 

W. B. i - SC 268 
Kamaxi Kom Bhikku v. Vaman Thippayya. 
` Kant 

Kanwar Sain. i State ` Delhi 11. 

Kapoor K. N. Union of India Delhi 31 

Kappatta Kathokandath Bava v. ` Ampalath 

Veettil Kunnathodath SC 224 


Kartarey v. State of U. P, > SC 76 
, Karuppanna K. v: Kuttianna 
Kashinath Seth v. Collector, Central Excise 


l All 35 
Khemraj V. ‘State of Madhya Pradesh SC 173 
Kishore Sin nD i v. Udbyog Mandir Raj 7 
Konda Reddy C, v. C. Pedda, Venkata Laksh- 

amma Andh Pra 43 
Krishna Kumar v. Union of India . Cal 26 
Krishnaswami v. Jambuthurai Kottai Co-opera- 

tive Society Mad 1 
Kuruvila K. K. v. Union of India Ker 15 
Labha Singh-v. State of Punjab © SC 83 
Lacchi alias Laxminmarayan v., State 

l Mach Pra il 
Lalita Devi v. Radha Mohan Raj 1 
Madan Mohan v. Kewal Krishen ` ] and-K 7 


Madhab Chandra v. Smt. Joyamati Kalitani 


Gauhati 10 
Mahendra Prasad v. Election Officer Orissa 1 
Mahesari Devi v. ere Devi Pat 8 
Mahmood v. State of SC 69 


. P, 
Maota J. R. v. Addl. Ti Judge, a 
Mangu v. State of Rajasthan SC 176 
Mangu Ram v. Municipal Corpn. of oe io 
Manojah ` Cine Productions v. A. Sundaresan 


Mad 22 ` 


Matias Costa v. Roque Augustinho a 
bas Sued Baba v. Universal Timbers Tra- 


J and K9 
Mohanlal y. Rameshwar Dayal Raj 4 
Muthu v. D, Chokku Mad 8 
Nagar Khan v. Gopi Ram Pat 2 


Nagar Mahapalika, Agra v. Kalawati Dev 


1 40 
Nand Kishore v. Prabhu Narain Raj 20 
Narayanan v. R. T. Authority Ker 9 
Nathulal v. State Raj 12 
National Textile Corpn. v. State Bom 28 


New Delhi Municipal Committee v. State j 
Andh. Fra. Delhi 1 
New Sawundri Transport Co. (P.) Ltd. z a 


of Punjab F 
Nirmal Kħosla v. Union of India Punj 22 


Official Receiver, Kurnool v. South Indian Min- 
ing and Slabs Co. Andh Pra 48 

Om Prakash v. Delhi Administration SC 195 

Orissa ‘Textile Mills Ltd. y. Orissa State Elec- 
tricity Board — See SC 127. 


E. Aran and Sons v. Kerala Produce Exporting 


o. er 
Parkash Chander v. Haryana State Electricity 
Board i = Punj 30 
Peramatha v. Ramaswami Mad 24 

Pothula v. Pothula alias Gaddam Seshireddy 
Andh Pra 45 


Prabhashanker v. Rukmani Raj 17 
Pragjibhai Kesurbhai v. State Guj 
. Prag Narain v. Brahmadatt All 25 


Pratap Narain Singh Deo v.. Shrinivas | Sabata 


SC 222 
Puran v. State - Him Pra 16 
Purusottam v. Dhruba -Charan Orissa 8 


R. K. V. Motors and Timbers (P) Ltd. v. M. V. 


Balachandra Kurup Ker 7 
Raghbir Singh v. State of Punjab SC 91 
Rajammal y. Chinnathal Mad 4 


Rajinder Mohan v. Dr. ¥. S. Parm 
Him Pra 1 (FB) 


Rajinder Singh ‘Nanda vy. Kewal Krishan 


Raju Bapu v. Ramakant D. Clap . ; 
Raju Y. R. v. Karnataka Revenue Appellate 


Tribunal Kant 10 ` 
Rambai v. Shivaprasad Madb Pra 1 (FB) 
Rameshwar v, Jot Ram SC 49 
Ram Harsh v. Sukhad Raj Singh | ‘All 47 
Ramiah S. A. v. Rajalakshmi Ammal Mad 15 
Ramlal & Sons v. State of Rajasthan - Ai 54 
Ram Nagina Singh v. Thakur Ram Jank P 

121 
Rampa Devi v. Bishambhar Nath Al 19 . 
Ram Prasad v; State of U. P, SC 199 
Ram Parshad Gondamal M/s. v. Municipal 

Corpn, of Delhi — See SC 105 ` 
Ramsharan v. Ramavtar Raj 32 
Rangachari R. v. S. Suppiah SC 73 
Ratnam v. S. M. Kuppuswami SC 1 


Sadassiva Rauji v. Jose Joaquim Fonseca 


Goa li 
Sarat Chandra v. Narasingha Orissa 12 
Saraswati v. G. M, N. F. Railway Gauhati 15 
Sarla Rani v. Bbushanlal J and K 12 
Shanmughasundaram v, Janagarajan . Mad 19 
Shantilal Chandrashankar v. Bai Basi Guj 1 


Sbri Mahabir Rice and Flour Mills y. State 

Pat I 
Sitaram Deoba v. Hawadya Piraji Bom 1 
Sole Trustee Loka Shikshana Trust v. Commr. 


-of L T., Mysore . SC 10 
State v. Ram Dass ` Ail 44 
State v. Sishir Kumar Pat 24 
State of Andh. Pra. v. T. Gopalakrishnan 

SC 128 
State of Asian v. Akshaya Kumar SC 37 
State of Haryana v. Jiwan Singh - $C 68 


State of Madh, Pra. v. Rameshwar Prasad 
SC 214 
Suranjan v, S. R. Sastri Gauhati 5 
Surjit Lal v. Commr. of L-T., Bombay 
SC 109 © 


Sushan Chandra Pal v. State o Gal 32 
Sushila Devi v. Ramanandan Prasad SC 177 | 
Sushil Kumar v. Revenue Officer, Beebo as 


Tameshwar Sahi y. State of U. P. SC 59` 


Teja Singh y. Addl. District Magistrate (Execu- 
tive), Sandargarh Orissa 11 
Teotonio v. Maria Lilia '. Goa 2 
Thanumalayaperumal v. Commr. Hindu: Religi- 
ous and Charitable Endowments 
Dept, Mad 26 
Thapar B. K. v. Vijay Kumar "J and Kl 


‘Union of India v. Bal Dev Singh Delhi 17. 


--y. Devanagere Cotton Mills- Ltd. Mad 26 
y, Igbal Singh SC 211 
—Y, Monoranjan Banik Gauhati I 
—y. Narain Singh J and K 5 
-y P. M. Jayarajan SC 218 


{Admzn.:) p 
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Utkal Automobiles (P) Ltd. v. Biraja Prascd 

- f Orissa 15 
aniamkulam ‘Service Co-operative Bank Ltd. 
v. Raman po Ker | 
Venkataseshumma P. v. State Andh Pra 1 _FB) 
Vidya Nand v. State Pa: SI 
Vinayakrao Ganpatrao v. State 


+ 


Bon 10 


Workmen of Indian Standards Institution `v. 
Management of Indian Standards Institution 


SC 145 

Yamuna Bai B. v. Lade Venkoba Rao . 
z Andh Pra 46 
Yusuf K. v. K. Akbar Mad 3 


Zafar Mohammad v. State of West Benga! 
| SC 171 





SUBJECT INDEX - 


Advocates Act (25 of 1961) 

____$. 55 — Persons practising as pleaders and 
vakils before enforcement of Chap. IV of Act 
— Powers of superintendence - exercisable by 
High Court. in context of Legal Practiticners 
Act and Bombay Pleaders Act -—— Repea of 
these Acts — Effect Cuj 8 


Andhra ‘Pradesh (Andhra Area) Places of Pablio 
Resort Act (2 of 1888) 
——§, 12 — Scope of revisional ihe 


l 143 A 
vn §, 12 — Order of Seater ae of rae 
— it f complying with principles o 

Necessity of complying ae 


natural justice 


Andhra Pradesh High Court Service Rules (1 959) 
See under Civil Services. 


Andhra Pradesh Revenue 
1884) - 
5. 48° — Validity — See also Constitation 
of India, Art. 19 Andh Pra 1 H (FB) 
——Ss. 48, 49 — Requirements of 
ae Andh Pra 1 I (FB) 
——S, 48 — Satisfaction of authority 
Andh Pra 1 J (FB) 
———-§s. 48, 49 — Notice to defaulter if nsces- 
sary — Violation of principles of natural justice 
os Andh Pra 1 K (FB) 
——§. 49 — Notice to defaulter if necessary 
— See Ibid, S. 48 Andh Pra 1 K (FB) 
——§, 49 — Requirements of — See Ibid, 
S. 48 . Andh Pra 1 1, K (FB) 
——§, 49 — Validity — See Constitution of 


Recovery Act 2 of 





India, Art. 19 Andh Pra 1 H (FB) 
Apprentices Act (52 of 1961) 

—5S. 2 (a) — See Employees’ State Insu-ance 
Act (1948), S. 2 (9) SC 66 


Arbitration Act (10 of 1940) oe 
——S. 2 (c) — “Court” -—— Negotiations done 
and agreement entered into in Ranchi — Appli- 
cation under Act if and how far not maintain- 
able in City Civil Court, Ranchi Pat 15 B 
——S§. 17 — See also Ibid, S. 39.(1) (vi) 
Ker 
——S, 17 — Suo motu power of Court to set 
aside an award Ker 3 B 


S. 20 — See Partnership Act (1932), 3. 58 
All .9 C 





—§s. 30, 838 — Auction ‘of Cinema by Gov- 
ernment — Dispute between auction -purchaser 
and Government in regard to machinery, build- 





‘ing and electrification — Reference to arbitra- 


of compensation against Gcvern- 
ment — Validity Delki. 17 
S. 33 — Auction of Cinema by Gcvern- 
meut:-— Dispute between auction purchase: and 
Government in regard to machinery, bulding 


? 


tion — Award 





Arbitration Act (contd.) on gi 
and electrification — Reference to arbitration — 
Award of compensation against Government — 


Validity —- See Ibid, S. 30 Delhi 17 
—--S. 34 — Stay of proceedings - — Suit for 
dissolution of partnership —- Arbitrator’s wife as 


. a member’ of adil vas alleged to be responsi- 


ble fur expelling plaintiff — Not per se a 
ground for stay of proceedings Mad 3 
Ss. 39 (1) (vi), 17 — Refusing to set aside | 
award --- Order under S. 17 -—- Whether ap- 
pealable Ker 3 A. 
—--S. 47, Proviso -— Court below acting in 
violation of S. 47, Proviso —- Revision maintain- 
able -- See also Civil P. C. (1908), S. 115 

~~ All’ 21 B 
—-$. 47, Proviso — Award sought to be treat- 
ed as Compromise under ©. 23, R. 2, Civil 
P. C. — Consent. AIR 1962 Andh Pra 123, 
Dissented from All 21 A 


Assam fundamental and Subsidiary Rules 
Sce under Civil Services, 


Bar Council of Himachal Pradesh Rules (1972) 


R. 84 (4) — See Bar Council of Punjab 
(Constitution and Conduct of Business)’ Rales 
(1963), R. 35 (2) Him Pra 6 A 


Bar Council of Punjab (Constitution and Con- 
duct of Business) Rules (1963) 


LR. 32 — See Ibid, R. 35 (2) Him Pra 6 A 
R. 34 — Requirement that first meeting to 
be convened within 15 days — Directory 
Him Pra 6 B 
——R. 34 — Meeting for electing Chairman of 
Bar Council of Himachal Pradesh — All mem- 
bers of Bar Council participating in the meeting 
and no objection raised as to sufficiency of 
period of notice of meeting — Requirement as 
to notice held to be waived Him Pra 6 C 
Rr. 385 and 88 — Meeting for electing 
Chairman of Bar Council ~~ Right of Advocate 
Genérai to vote and to give casting vote as 
Chairman of the meeting Him Pra 6 D 
Rr. 85 (2) and 32 — Bar Council of Pun- 
jab and Haryana Electiod Rules (1968), R. 34 
(4) — Bar Council of Himachal Pradesh Rules 
(1972), R. 34 (4) — Election Petition challeng- 
ing election of Chairman of Bar Council of 
Himachal Pradesh —-' Election Tribunal if com- 
petent to entertain -— Section 8 of General 
Clauses Act if applicable- ` Him Pra 6 A 
R. 38 — See Ibid, R. 85 Him Pra 6 D 


Bar Council of Punjab and Haryana Election 
Rules (1968) 


—R. 34 (4) -— See Bar Council of Punjab 
(Constitution and Conduct of Business) Rules 
(1963), R. 35 (2) Him Pra 6 A 


Bengal Tenancy Act (8 of 1883) 
See under Tenancy Laws. - 
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Bihar Buildings (Lease, Rent and Eviction) Con- 
tro] Act (3 of 1947) 
Sce uncer Houses and Rents, 
Bhar Rice and Paddy Procurement Order .1974 
„—Cl 14. (1) — Petitioner Mill carrying on 
Rice milling op... iens, not,on jts owu behalf 
but only ov behalf of customers — Order for 
Jevy under Cl. 14 (1) from the -petitioner $s ran 
3 Fat I. 


sus ainable 


Bombay Cinemias. (Regulation) Rules (1954) 





"R. 6 — See also Constitution of India, 
23 Guj 18'B 
.-R. 6 — Cinema licėńce — Grant of “no 


objection” certificate is an administraiive act — 
Objector cannot claim opportuni‘'y of being 
beard as cbjec'ion does not ‘create lis between 
applicant and objec’ or-public Guj 13 A 
Bombay Pleaders Act (17 of 1920): . 
S. 25 (since repealed by S. 50 (4) (b) of 
Advocates Act 1961) — Persons prac ising as 
pleaders and vakils before enforcement of 
Ch. IV of Advocates Act — Powers of superin- 
tendence exercisable by High Cou” in context 
‘of Legal Practitioners Act and Bombay Pleaders 
Act —- Repeal of these Acts — Powers if affect- 
. ed by any provision of Advocates Act — 9e¢ 
Advocates Act (1961), S. 55 Guj 8 
Bombay Prevention of Fragmentation, and Con- 
-solidation of Holdings Act (62 of 1947) 
See under Tenancy Laws. 
Bombay Prevention of Fragmentation and Con- 
solidation of Holdings Rules (1959) 
See wicer Tenancy Laws. 


Bombay Public Trusts Act (29 of 1950) 


Ss, 22-A and 70-A — ‘Particular’ in relation 
to public trust -— Connotation —— Information 








relating to mode of succession to trusteeship left- 


out in previous inquiry — Fresh inquiry if per- 
missibic i Guj. 
—--S§. 70-4 — See Ibid, S. 22-A  - Guj 10 
Bombay Tenancy and Agricultural Lands (Vidar- 
bha Region) Act {99 of 1958) 
See under Tenancy: Laws. 
Civil Procedure Code (5 of 1908) 
———-Pre. — See’ Precedents 
—=—-§. 9 — See also 
(1) Co-operative Societies -—~ Tamil Nadu 
Co-aperative Societies Act (1961), S. 100 
Mac I B 
of Laws) Act 
Mad: 32 B 
giving his tenavied shop 


All 35 A 


(2) Pondicherry 
(1968), S. 4 
——S§, 9 — Plain'iff 


(Extension 


to defendant on roval’y basis — Defendant ‘ry- 

ing to dem» Esh premises in collusion with plain- 

tifs landlord: — Suit for injunction restramimg 

defendants from demolishing premises and 
other reliefs — Suit is triable by civil court 

' Goa 5 

S. 11, Expl. 10 — Suit by’ donors and 





donee ‘for declaration that the donee was the 
owner uf the property and for an alternative 


relief of partition — Suit for partition decreed 
ia favour of donors ouly — Subsequent suit by 


donee for declaration that he was Jawfully. in 
possession sf property — Previous judgment, 


could not operate as res judicata Bom 23 A 
——:S.-11 — West Bengal Estates Acquisition 
Avt CL of 1954), S. 5-A — Decision in former 
proceeding under S. 5-A, whether operates as 


w Default — Effect 


- law- or procedure 


Y 
Civil P. C. {contd.)- 
res judicata in subsequent 
same section? | Cal 1 
"S, 1] — Matter not finally decided or 
heard in prior suit — Suit dismissed as setiled 
ou’ of court even before written statement was 


proceeding under 





filed —- Second suit is not barred by res judi- 
cata Mad 19 
S. 11 — Competency of Court trying for- 
mer suit — Pecuniary jurisdiction — Compe- 
tency must have existed at the date of former 
suit. | Raj 20 B 
m=, 11 — Litigating under same title 
a Raj 20 C 
"5. 21 — Comparison with Suits Valuation 


Act (1887), S. 11 (2) — See Court-fees 
Suits Valuations ~~ Suits Valuation Act (1887), 





S. 11 (2) | . Raj 20 A 
———-§, 55 — See Fatal Accidents Act (1955), 
S. 1-A l Pat. 24 C 

S. 47 — Plaintif advancing loan to defen- 
dant — Defendant pawning jewels to plain:iff 


by way of security — Decree obtained by plain- 
tiff for recovery of loan and applying for exe- 


cu'ion —- Defendant alleging that pawned arti- ` 


cles were ` substituted by plaintiff —— Question 
of conversion could not be gone into in execu- 
tion i Goa 10 
mS. 47 — Execution proceedings — Objec- 
tion that decree is a nullity on ground of want 
of inherent jurisdiction to make — Objection it 
and when entertainable for first time in execu- 
‘lion ` if 
~—-——Ss, 49 and 148 — Plaintiff decree-holder to 
recover possession of house on paving compensa- 
tion ~- Amoun ‘deposited — On appeal com- 
pensation amount increased — Decree-holder 
directed tu depesit balance within two mon'hs 





S. 73 —. Insolvency Act 
(1920°, S. 51 (1) Andh Pra 48 
€. 80 — Suit during currency of notice — 
Service of notice on 12-6-1968 —— Presen‘a'ion 
of plaint on 128-1968 — Suit is hit by S. 80 

% Mad 20 A 
S. 80 read with S. 26 — “No suit ska!).be 
ins'ituted” — Date of presen'a‘ion of plain for 
first time is date of institution. of suit 
Mad 20 B 


See Provincial 














5. 92 -— Sanction under — Sanction given 
to several persons — Suit by some only is not ` 
competent S e aes Al} 235 

Ss. 96 and .100 and O. 43, R. 1 — In- 
competence of suit for non-registration of the 
firm -—- Pica raised for the first time in appeal 


— Suit reraanded to trial court for amendment 
of pleadings Goa 6 
S. 99 -—- Comparison with Suits Valua'ion 
Act (1887), S 11, (2) — See also Court-fees ‘and 
Suits Valuations — Suits Valuation Act (1887), 
S. 11 (2) a Raj. 20 A 
S. 99, ©. 18, R.5 — Depositions not 
signed by Judge ~~ Effect | Delhi 22 
100 -— Sce also Ibid, S. 96 Goa 6 

Ss. 100 and 101 -— Question of Jaw and 
questions of fact —- Whether a person is in a 
position to dominate the will of another and 
procure certain deed by undue influence — 











- Question is one of fact — Cannot be reopened 


in second appeal if ‘decided in accordance with 
prescribed procedure SC 163 B 
Ss. 100. {01 and 1038 — Second appeal — 
Appeal corepetent only on ground of error in 
SC 163 C 


t 





* Orissa 12- 


and -> 


Kant 18 . 


ew 


Pa 





Civil P. C. (contd.) 

—-—§. 160, O. 41, R. 23 — a E and 
grounds of remand in second appeal — Suit 
for ‘establishment of right of way — Non-consi- 
deration of pleader. commissioner's reports €rror 
of record and improper approach by lower ap- 
pellate court — Interference in second =ppeal 
— Remand Pa: 5 B 
Ss. 100-101 — Finding ‘under S. 51, T F. 
Act, that there was -nó proof that plaintiff spent 
certain amount in making alleged improvements 
and that certaii documents in that connection 
were subsequently prepared — If binding in 
on appeal . Raj 20° F 
—- “Substantial error er de- 


—~ Wrong appreciation at 
All 23 B 





ie in ı procedure” 
evidence 


——§. 115, — See also Ibid. O. 99. R. Il. 
i Goa 2 A 
S. 115 — Court below acting in violation 





of S. 47 Proviso of Arbitration Act — Revision 
maintainable All 21 B 
. ——-S. 115 -— Order. granting temporary’ njune- 
tion — Interference by High Court in it: revi- 
sional powers - - Garchati 5 
115 — Finding of fact — Findimg of 
lower Court as to service of summons — Neither 








wihout evidence nor perverse. — No irterfez- 

ence in revision Gauhai 7 B 

S.. 144 — Ferson not “actually party to 
appeal ——. If entitled to restitution 

' Andh Fra 46 

sees 145 ~- See Ibid, S. 151 Owissa 8 

—~-§. 148 —- See Ibid, i 49` Or ssa 12 


—-—-§, 151, O. 21, Rr. 95, 97, 99 — Delivery 
of. possession ` to auction purchaser — Resistance 
by stranger claiming possession in his owm right 
— Second warrant under O. 21, R. 95 zan be 
issued — Application by such objector recording 
objections does not lie under S. 151 All I 
S. 151 — Ends of justice — Place of stit 
_— Choice causing grave injustice to defendant 
only — Court can stay suit Cal 18 
S. 151, O. 9, R. 18 — Ex parte order set 
aside on condition of payment of cost before 








eertain date — Failure to pay entailing rejec- 
tion of casé -—. Non-compliance -~ Case auto- 
matically stands rejected — Granting time to 


pay costs under S. 151 illegal Gaunati 16 


S` 151, O. 3, R. 1 — Power to direct_per- 
sonal appearance of . party in Court. and direct 
his medical examination. 
207, Dissented from J and K 12 
“——S. 151 and S. 145 and OQ. 21, R. 43 — 
Defendant’s rice hauler. attached before judg- 
ment and left in charge of third person A — 
A using hauler —-Application under S, 151 by 
defendant for compensation- for use of hauler. 
— Maintainability. AIR 1935 All 768. Dissent. 





from. Orissa 8 
O. 1, ‘Rr. 8, 9, 10 -— Suit in name of 
wrong olaintitt — .Suit. by trust throagh its 
secretary —- Defect- curable under- O. 1: it i 


eee. 1, R. 9 — See also’ Ibid, o. 1, R. 8 
‘All 17 
9, 1, R.9 —~ Misjoinder of parties — 
Suit for declaration of title to tenanted' and: — 
sLandlord © not made party — Maintainability 


k Cel 13, G 


0, 1, R. 10 — See Ibid, 0. al: R. 3". 
All 17 


* SUBJECT INDEX, A. I. R. 1976 JANUARY 


AIR 1955 Andh ‘Pra’ 


=O, 21, 


. 5 


Civil P. Ke (contd.)} 

-0. 2, R. 2, O. 21, R.. 63 — Cause “of ac- 
tion m O. 2, R. 2 — Delran ‘suit’ (with- 
out consequentia! relief) under O. 21, R. 63 
decreed —.- Subsequent suit by pene fox pos- 


ag 20 D 
R. 3 and O. 23, R: 1 — Bar oÍ 


—e 


‘session — Not barred únder. O. 


O. 2, 





‘relief udder Or 2, R. 3- — Question arises only 
in subsequent suit and not while plaintiff seeks 


leave to withdraw. suit and file ‘a fresh onë ' 


; Gauhati 1 C 
0. 3, R. 1° — See Ibid: S. 151 
J. and K 12 
ES A - R. 2 .— See Negotiable Instruments 
Act 88%), S. 118 (a) . Goa § 
O. 6, R. 7 — Amendment of plaint — 





Amendment sought to correct patent mistake in 
stating the boundary: of the plaintiff’s proper ty 
-~ Amendment not changing nature of suit in 
any way —- Amendment though sought. at ap: 
pellate stage has to be allowed. Mad & 


Q 


——0. 7, R. 3 — Suit regarding immovable 
property —- Particulars to identify property in 
dispute — Duty of Court Pat 2 A 


——OQ. 7, R. 7 — Right to relief —- To be 
determined as on date of institution of proceed- 
ings — Court’s procedural delays cannot affect 
rights crystallised in initial cause of action — 








Power of Court to take note of subsequent 
events SC 49 B 
O..9, R. 13 — See also Ibid, S. 151 ` 

` Gauhati 16. 
O. 9, R. 18 — Setting aside ex parte de; 
cree — Application by. a minor who was not 
represented by guardian not maintainable 
Gauhati...7A 





O. 9, R. 18 — Limitation == Application 
for. setting aside of ex parte decree. dated .18-5- 
65 — Considering the facts and circumstances 
of the case the Court coming to conclusion that 


` specific knowledge of ex. parte decree was deriv- 


ed only on 3-1-1970 -~ Application filed on, 
30-1-1970 held was within period of limitation 

Gauhati 7 C 
——O. 14, R. 1 — Suit for “injunction : — Court 
failing to frame issue — Parties knowing case 
fully and leading evidence to their respective 


contentions — Suit cannot be dismissed foz 
want of a Raj 10 B 
O. 17, 1 (2) — Award of costs against 





party ees ied for adjournment —— Principle to 


be followed ~ Gauhati 3 A 
——QO, 17, R. 3 — S66 also Ibid, O. 41, R. 11 
(1) and (2) . Guj 1A 
——O, 17, R. 3 — Order under Appeal sx 

eS Gauhati .3 B 
———O. 18, R. 5 — See Ibid, S. 99 . 


Delhi 22 
——<O, 21, R. 48 — See Ibid, S. 151 > 
Orissa § 


R. 57 — Applicability —- Does not 
apply te . ‘attachment before judgment — AIR- 
1924 Mad 494 (FB) and AIR 1962 Mad 383 
and AIR 1960 Andh Pra 634, Dissented Raj 7 
O. 21, R. 68 —- Declaratory suit (without 





conse uential relief) -— Whether maintainable 
—~, Subsequent ‘suit for alia — Whether 
barred under ` O. 2, R. — See Ibid, O. 

R. 2 "Raj 20 3 


Tp 21, R. 64 —~ Sale —- Prior sale in exe- 
cution of award under Tamil Nadu Co-opera'ive 
Societies Act, 1961 — Prevails over subsequent: 
court sale °°. ioo : - ~ : Mad LA 


6 .. SUBJECT INDEX, A-I R. 1974 JANUARY 


Civil P. C. (contd.) ; 

——Q. 21, R. 84 — Re-sale — ‘Forthwith —~ 
Meaning of Kant 3 
—~O. 21, R. 86 —— See Displaced Persons 
(Compensation and Rehabilitation) Act (1954), 
S. 40 Delhi 31 
——Q, 21, R. 95 — See Ibid, S. 151 


All I 

——{), 21, R. 97 — See Ibid, S. 151 
i All 1 
——(), 21, R. 99 — See Ibid, S. 151 All 1 
—~-(), 99, R. 4 — See also Limitation Act 
(1908), Art. 177 Coa 11 A 


©), 22,. Rr. 4 and 9 — Limitation Act 
(1968), Art. 171 — Application under R. 4 to 
substitute legal representatives filed after limita- 
tion -— Legal representatives joined without ob- 
jection from legal representative —- They are not 
estopped from challenging validity of substitu- 
tion in appeal, AIR 1924 Cal 638, eg 5 

oa 


—-0. 22, Rr. 4 and 9 (2) — Limitation Act 
(1908), Art. 17] — Application under R. 4 to 
substitute legal representatives filed by plaintiff 
after limitation — No plea that plaint was 
prevented by sufficient cause taken —— Applica- 
tion cannot be teated as one for setting aside 
aba‘ emeut Goa 11 C 
——-(), 22, A. 4° — Suit by A for declaration 
of title and posuession of suit property against 
B — B’s wife C joined as’ pro forma defendant 
with B as guardian ad litem — Death of B 


pending suit ~- Legal representatives not subs- 
tituted with limitation — Suit abates as whole 
Goa 11 D 

——(},- 29, R, 9 — See Ibid, O. 22, R. 4 
l ' Goa 11 B 
——<), 22, R, 9 (2) — See Ibid, O. 22, R. 4 
Goa 11 C 
——(y, 29, R. 11 and S. 115 — Suit dismissed 
as barred by tim: —- Revision application by 


plaintiff — One of defendants dying before fil- 
ing of application —— His heirs not substituted 
— Revision application does not abate — O. 22 
does not apply to revisions Goa 2 A 


—-~, 23, R. 1 @) (b) — “Other sufficient 
grounds” under Cl. (b) need not be analogous 
to the grounds stated under Cl. (a), AIR 1940 
Bom 121 (FB) and AIR 1951 All 845 (FB), 





Dissented g Gauhati 1 A 
-Q. 23, R. 1 (2; (b) — “Satisfied about 
existence of “sufiicient, grounds” — Satisfaction 


is of the trial Comt e»nsidering the question in 
the light of all the fasts and circumstances of 
the case. Held, on fact: that as the suit which 
had become infructuous was properly allowed to 
be withdrawn and « fresh suit for compensation 
fled in its place + oe Gauhati 1 B 
O. 25. R. 2 — Award sought to be treated 
as cumpremise under O. 28, R. 2 — Consent 
— See Achitrsticn Act (1946), S. 47 Proviso 
All 21 A 
—-—{), 88, R. il] — See Ibid, O. 21, R. 57 


Raj 7 
——O, 41. R, U — See also Ibid, O. 41, R. 30 





Guj 1 B 
——(). 41, R. 11 and R. 19 — Appeal at ad- 
mission slage —- Appellant and counsel absent 
— Dismissal on merits read as dismissal for 
default ' . Gu 1 C 


——Q, 41, R. IL (1) and (2) and R. 17 and 
O. 17, R. 3 — Appellant or his counsel absent 


Civil P. C. (contd.) ; so ag 7 
at admission stage ~— Appellate Court cannot 
dismiss appeal on merits, M. C. A. No. 409 of 


1971 (Guj), Reversed Gu 1A 
—~—Q. 41, R. 17 — See 
(1) Ibid, O. 41, R. 11 (1) and @) l 
Gu IA 
(2) Ibid, O, 41, R. 30 Guj I B 
——QO, 4l. R. 19 — See Ibid, O. 41, R. 11 
Gu 1C 
——O. 41. R. 23 — See Ibid; 5. 100 
~.. Pat 5B 


——-0. 41, Rr. 30, 11 and 17 — Appeal can 
be dismissed on merits only under R 0 ` 


——0. 41, R. 33 — Land acquisition proceed- 
ings — Compensation -— Plea for solatium in 
appeal —- See Land Acquisition Act (1894), 
5. 23 (2) All 40 B 
——QO. 43, R. 1 — See Ibid, S. 96 


Civil Service Regulations 
Seo under Civil Services, 
CIVIL SERVICES 


—A. P. High Court Service Rules (1959) 

———~R. 19 — Conditions of service of High 
Court staf — Powers of Chief Justice — Re- 
commendations of Chief Justice to equate pay 
Seales of High Court staf with those of equi- 
valent posts in secretariat — Approval of Gov- 
emor — See Constitution of India, Art, 229 (2), 
Proviso $C 123 


—Assam Fundamental and Subsidiary Rules 


R. 18 — Termination of services in terms 
of FR 18 — Opportunity to show cause, not 
given — Termination, held illegal — Termina- 
tion under F.R. 18, if ‘removal’ within Art. 311 
(2) of Constitetion = SC 37 
—Civil Service Regulations 

Art, 934 — Respondent Former Secretary 
of State Service Officer staying in Uganda — 
Conversion rate of pension. payable to him — 
Effect of Former Secretary of State Service 
Officers (Conditions of Service) Act, 1972 — See 
Constitution of India, Art. 312-A SC 218 


—Former Secretary of State Service Officers 
(Conditions of Service) Act (59 of 1972 


—---S. 8 — Respondent Former Secretary of 
State Service Officer staying in Uganda — 
Conversion rate of pension payable to him — 
See Constitution of India, Art. 312-A SC 218 
S. 12 —~ Respondent Former Secretary of 
State Service Officer staying in Uganda — Con- 
version rate of pension payable to him — See 
Constitution of India, Art. 312-A SC 218 


Goa 6 











Companies Act (1 of 1956) 


——S. 186 (1) (a) — Power of Court under -~- 
Ambit of — Application for mere appointment 
of Chairman of meeting (already called) — Not 
maintainable — O.S. A. No. 64 of 1974, 
D/- 17-3-1975 (Mad), Reversed SC 78 


Constitution of India 


Part ITI (Ss. 12 to 35) — Nature and Con- 
tents of provisions in Andh Pra 1 D (F$ 
Art. 14 -—— Notice to defaulter if necessary 
— Violation of principles of natural justice — 
See also 

(1) Andhra Pradesh Revenue Recovery Act (2 
of 1864), S. 48 Andh Pra 1 K (FB) 








Guj 1 BS 
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ay 
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a 
~ pa 


A 





Constitution of India 


(2) El india (con) 048), 8. 49. 
ectricity (Suppiy) Act , &. 
aor $C 127 © 
(3) Jammu and Kashmir Muslim Wak Act 
‘ (1959), S. 43 - Jand K 14 B 
(4) Punjab Agricultural Produce Markete Act 
(1981), S. 23 Punj. 1 B 


——Art, 14 — Availability of ‘two remedizs — 
Not per se violative of Art. 14 
J and K 14 C 


_—-Art. 14 — Punjab State Electricity Board 
(Punishment and Appeal) Regulations 1965 (as 
adopted by Haryana r 
Reg. 18 (1} — Article 14 guarantees equality 
before law and not before judicial or quasi-judi- 
cial decision unis 
under Reg. 18 (1) is quasi-judicial — Thet for 

same misconduct different punishments can be 
l different punishing authorities 
is no ground -for 
tive of Art. 14. - AIR 1978 SC 947 and AIR 
1955 SC 191, Rel, on Punj 30 D 
——Art, 14 — -Punjab State Electricity Board 
(Punishment and Appeal) Regulations 1965 (as 
adopted by Haryana State Electricity Board) 
Regs. 18 (1) and 18 — Reg. 18 (1) conferring 
power to impose punishment — Even if no ap- 
peal were provided against order under Reg. 13 
(1) it could not be struck down as conferring 
arbitrary power on that ground, as an appeal 
could be filed under Reg. 18 


“Arts. 19, 21 — Andhra Pradesh Revenue 
Recovery Act (2 of 1864), Ss, 48, 49 — Vali 
dity Andh Pra 1 H (FB) 





——Art, 19 & (g) — See Gold (Controi) Act 
(7968), S. 71 3 All 35 B 
———Axt. 19 (1) — See Punjab Agricultural Pro- 


duce Markets Act (196%), S. 23 Punj 1 C0 
__Art. 21 > Andhra Pradesh Revenue Re- 
covery Act:{2 of 1864); Ss. 48, 49 — Validity 





(1) Ibid, Art: 19°: --- Andh Pra 1 H (FB) 
(2) Civil P. C. (1908), S. 151 


: yaa J. and K 12 
Art, 31 — Compulsory acquisition — Maha- 
rashtra Raw Cotton (Procurement, Processiag and 
Marketing) Act (47 of 1971), S. 25 — Provision 
in §. 25 whether amounts to compulsory acqui- 
sition - Bom 18 B 
__-Arts; 128, 868 —- Maintenance of Internal 
Security (Amendment) Ordinance (1975) and 
‘Maintenance of Internal Security (Second Amend- 
- ment) Ordinance (1975) : — Validity — Jo not 
touch basic features of the Constitution 

: Andh Pra 1 F (FB) 
Art. 183 — Concurrent findings of fact — 
Interference by Supreme Court _ Sc 1-A 
__-Art. 198 (as amended by the Consitution 
(Thirtieth Amendment) Act, 1972) — Constita- 
tion (Application to Jammu and Kashmir) Second 
Amendment Order (1974) Para 2 — Pendmg ap- 








plication for grant of certificate — Conditions 
to be satisfied J and K7 


——<Art. 188 (1) — Leave to appeal — Grant.of 
— Relevant considerations Delhi 1 


Art. 196 — Proceedings upon. reference 
. vider S. 374, Cr. P. C. — Appeal by special 
leave —- Lapse on part of High Court in not 
considering defence evidence — Remand — 
Necessity — See also Criminal P, C. (1898), S. 
$74. ~- sc 76C 


State Electricity Eoard) ` 


— Power. to impose punishment. 


holding Reg. 13 (1) as viola- ` 
’ (Prevention of 


Punj 30 E. 


‘property — 


away rights: to file petition 


Constitution of India (contd.) 7 
Art. 186 — Appeal by. special leave. - — 
New point of law demanding inquiry into facts 
not -raised in Courts below willnot be allowed 
oa Á Ree SC 49 € 
——Ait. 186 — Concurrent findings of faci — 
rere by Supreme Court — ae = prac- 
oœ 


aana 


Art, 136 ‘— Non-observance of principles of 
< natural justice in passing quasi-judicial order — 


Appeal -has.to be allowed though power of 
High Court under Art. 226 is limited to cases 
of efror apparent on face of record SC 143 C 
Art.. 186 — Appeal by special leave - — 
New case on facts neither admitted nor esta- 
blished, cannot be allowed to be set up. 

E ; . SC 222 C 
——~Art.-141 — See Precedents All 35 A 
—-Art, 191 (1) (a) —- U. P, State Legislature 
Disqualifications) Act (15 of 
1971), 5. 3 — Chairman of U. P. Legisla. ive 
Council does not hold ‘office of profit uncer 
State Government — He is not_disqualified from 
being chosen. as member 
Council í Al) 26 


Arts; 213 and 254 — Punjab Agricultural 
Produce Markets Act (23 of 1961), S. 29 (as 
amended in 1973 and 1974) — Validity — Ori- 
ginal Act received assent of President — 
Amendment is not invalid merely because the 
Amending Acts were not reserved for the assent 








of President. ILR (1973) 1 Punj 496, Overruled — 
Pan 


ae | j 1A 
——Art, 226 — See also 
- (1) Ibid, Art. 352-. --Andh Pra 1 A 
{2) Ibid, Art. 359 . Andh Pra a 
(8) Andhra Pradesh (Andhra Area) Places of 
Public Resort Act (1888), S. 12 
SC 148 B 


(4) Andhra Pradesh Revenue Recovery Act (2 
of 1864), S. 48 Andh Pra 1 K (FB) 

(5) Civil Services — Assam Fundamental and 
Subsidiary Rules, R. 18 = $C 3T 
(6) Industrial Disputes Act (1947), S. 33 

i S 


C 98 
-—Art, 226 — Arbitration clause in agreement 
— Interpretation of — Remedy’ of arbitration 


should be pursued instead of extraordinary juris- 
diction of High Court’ under. Art. 226 
; i SC 127 B 

Arl 226 — Allotment made in undue 
haste under S. 7 of the U. P. (Temporary) Con- 
trol of Rent and Eviction Act (8° of 1947) — 





not filed an- appeal under S. 7-F of the Act or 
filed a civil suit AU 7A 





thority under the U. P. (Temporary) Control of 
Rent and Eviction Act (8 of 1947) allotting 
Sufficient interest to challenge 
order. f oa AU 7B 
——-Art, 296 — Maintenance of Internal Secu- 
rity (Amendment) Ordinance (1975) and Main- 
tenance of Intemal Security (Second Amend- 
ment) Ordinance (1975) —— Whether have taken 
under Art. 226 
. Andh Pra 1 G (FB) 
—-Art, 226 —- New point : —— Objection not. 
raised in proceedings’ before lower authority — 
Cannot be permitted to be raised at ar nt 
stage ae ne a “Cai 15 B 





of U. P. Legislative ` 


Art. 226° — Writ —- Who can file — Àu- 


SUBJECT: INDEX, A. I R:-1976 JANUARY a 


t 


‘Writ petition justified even though the party has `. 


re oat 


8 . SUBJECT INDEX, A.'I. R: 1976 JANUARY 


Constitution of India (contd.) 

Art. 226 — Petitioner (against whom deten- 
tion order was already passed) obtaining interim 
orde: of injunction against threat of preventive 





detention -— Detention order not before the 
Court — Extension of interim order refused 
Cal 26 C 


——-Art. 226 — Adamie order -— Princi- 
ples of natural justice attracted to such an’ order 

-Guj 13 B 
-—-Art. 226 -— Who can apply — Petitioner 
if must have some legal right or interest in sub- 
ject-matter of petition — Notification dated 21-1- 
1974 by Governor shifting headquarters of Solan 
Civil District to Nahan — Validity challenged 
— Petitioner held had no locus standi in the 
case Him Pra 1 (FB) 


Art, 226 — Against whom writs can issue 
— Writ petition against non-statutory body like 
Co-operative Society constituted under Karnataka 





Co-operative Societies Act —— Does not lie — 
W. P. 6844 of 1974, D/- 5-8-1975 (Kar.), 
Reversed Kant 1 


Art. 226 — Alternative remedy by way of 
appeal provided. by statute not availed — Im- 
pugned Order showing that pale authority 
has misconstrued provision of law --- No inves- 
tigation of disputed facts involved -— Order can 
be interfered with “ander Art. 226 Ker 9 


———Ari. 226 — Laches — Absence of diligence 
Mad 25 
Arts. 226 and 227 — Finding of appellate 
authority becoming concluded and final —- Find- 
ing based on no evidence — High Court can- 
not interfere with order of appellate. authority 
under Arts, 226 and 227  —. Orissa JL A 
.——Arts. 226 and 227 -—~ Outsider filing ap- 
peal ---_ Petitioners failure to raise objection 
that persons filing appeal were not. parties to 
suit before appellate authority — Such an ob- 
jection cannot be entertained in writ. petition 
Orissa 11 B 
Arts, 226, 227 -= Other remedy open — 
No bar for entertaining application 

















Pat 3I A 

——-Art. 226 — Writ to enforce right ‘arising 
from administrative order —- Can be issued 

Pat $1 B 

Art, 226 -— Other remedy open — Prayer 

not for merely declaratory decree — Writ pro- 

“ceedings are appropriate Pat 31 C 

—Art. 226 — Limitation — No limitation is 

prescribed for filing writ petition -— Land ac- 

quired by Govt. in 1935 — In spite of various 


representations no compensation paid till 1971 
— e ition for mandamus to compel Govt, to 
detecmine and pay compensation filed in 1971 
—- Delay in filing petition held ‘should be ignor- 
ed -Punj 22 B 
Art. -226 — Land Acquisition Act 11894, 
S: 23 —- Petitioners land acquired by Govt. in 





1935 — ` No ES paid till 1971 — 
Petition under Art. 226 for mandamus to com- 
pel Govt. to pay compensation , or restore land 


with mesne profits — As no person could be 
deprivea of his property. without authority of 
‘law Mandamus held should be issued 

Punj 22.C 
Art. 226 — Fact asserted in writ petition 
_demed by respondent — Assertion when cannot 
be accepted Punj 30 B 
——Àrt. 226- — Punjab State Electricity Board 
(Punishment and Appeal) Regulations 1965 (as 





_ ~- Government cancellin 


:Art. 804 (b) 
‘Luxury Tax on Tobacco (Validation) oe (1964), 


Constitution of India (contd.) 
adopted by Haryana State Electricity. Board), 
Reg. 13 (1) — Reg. 18 (1) not providing for 
giving hearing to employee before irflicting 
punishment — Reg. 13 (I) is valid _. 

, Punj 30, F 
Arts. 226 and 299 — Government are eing 
to grant lease for collection of “Ratanjot: “Seeds” 
agreement -without 
hearing petitioner — Relief can be granted under 





Art. 226 ys ‘Raj 12 
——Art. 227 — See i 
(1) Ibid, Art. 226 Orissa 11 A. B 
(2) Ibid, Art. 226 ‘Pat 31 A 





Art, 229 (2) Proviso — Conditions of ser- 
vice of High Court staf —- Recommendations 
of Chief Justice —- Refusal by Government — 
High Court is not justified in issuing mandamus 
to ‘Government to implement recommendations. 


(1972) 2 Andh ‘WR 18, Reversed SC 123 


Art. 245 — Section 2 of the Tolls Act does 
not suffer from vice of excessive delegation of. 





‘legislative powers after the schedule fixing maxi- 


mum rate of toll has been repealed — See 
Tolls Act (1851), S. 2 Cal 82 C 
———Art. 246 -—— Validity of Act -— Not.a 


colourable piece of legislation — See Kerala 
Luxury Tax on Tobacco (V alidation) Act (1964), 





Pre. . SC 182 D 
-——Art. 254 — See Ibid, Art. 218 

Punj 1 A 
—-Art. 255 — Provisions are protected by 
Art. 304 (b) of Constitution ~— See Kerala 


Luxury Tax on Tobacco (Validation) Act ‘1964), 
S. 8 SC 182 C 
—— Art, 265 — ce Punjab Agricultural Produce 
Markets Act (1961). S$. 28 Punj 1 C 


Art. 298 — Government agreeing to grant 
lease for collection of ‘Ratanjot Seeds” — 
Agreement cancelled -by’ Government without 
hearing petitioner —- Rélief can be granted 
though contract in terms of Art. 299 had-not 
‘come into existence —— See Ibid, Art. 226 

Raj 12 
——-Art. 299 (1). — Ce is eae, for 
over Rs. 50.000/- executed not by Superintend- 
ing Engineer’ (competent authoritv) on behalf of 





State Government — If and -when valid. 
Pat 15 A 
-Art. - 301 — Provisions are protected by 





of Constitution -—— See Kerala 





-6.37 . 182 C 
~Art. 302 --- Provision are Ba by 
Art. 304 (b) of. Constitution -— See Kerala 
Luxury Tax on Tobacco (Validation) Act (1964), 
S. 3 SC 182 G 
--——-Àrt. 304 .— Provisions . are protected by 
Art. 8304 (b). of Constituticn — See Kerala 
Luxury Tax on Tobacco (Validation) Act i. 
S. 8 SC 182 C 
A: 304 (b) — See Punjab Ree ral 
Produce Markets Act (1961), S. 28 Punj 1 B 
——~Art. .813 (2) —- Removal —~ Termination 
under: R. 18. if ‘removal’ within Art. 311 (2) — 
Remeval and dismissal — Distinction — See 
Civil Se:vices — Assam Euncamenta and Subsi- 
diary. Rules, R. 18 i . $C 37 


‘. Art. -312-A (as E TT -by Constitution 


_ (Twenty-eighth Amendment) Act 1972). — For- 
` mer Secretary of State Service Officers (Condi- 
‘tions of Service) Act (1972), 


Ss. 8 and 1 


a 
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Constitution of India (contd). > 
Former Secretary of State S2rvice 


Respondent 

Officer staying in Uganda — Conversion rate of 
pension payable to him. 1978 . Lab IC 995 
(Mad), Reversed ' 5G 218 





Arts. 352, 226- — Proclamation of amer- 
gency cannot be questioned in a Court o? law 


Andh Pra 1 A (FB) 


~-— Arts, 352 (hy, 859 — Proclamation of 2mer- 
gency under Art. 852 (1) — Effect Gal 26 
Aris. 858, 360 — Applicability of Ar. 358 
to legislation based on financial stringency 
Bom 18'A 
Art. 359 -- See also Ibid, Art. 352 (I) 
Cal 26 A 
Arts. 359, 226 — Declaration made under 
Art. 359 (1) cannot k questioned in a ay 
of law Andh Pra 1 E (FB) 











~= —Artt. 359 — Scope of power exercisakle by .. 


Presideat under the Article ‘and effect of declara- 
tion made thereunder Andh Pra 1 G (FB) 
Art. 359 (1). — Order of detention, im vio- 
lation of provisions of statute in questizn — 
Effect of declaration under Art. 359 
Andh Pra 1 E (F 8B) 
Art, 859, CL I1 — 


Proclamation ef . the 
President published in ‘Gazette 








dated 27-6-75 
—- Matters involving Art. 14. — President’s Pro- 
clamation bars’ courts from even "disturbing in- 
terim ‘stay ` granted against Governmental bodies 





Gal 17 

Art. 860 — Applicability of Art, £58 to 
legislation based on financial stringency -— See 
ibid, Art. 358 Bom 13 A 


Art. 868°— Maintenance of Internal Secu- 
rity (Amendment) Ordinance (1975) and Main- 
tenance of Internal Security (Second Amend- 
ment) Ordinance (1975) — Validity — Se2 Ibid, 
Art. 128 Andh Pra 1 > (FB) 
_+——Sch. 7, List 1, Entry 84 — Act is within 
legislative competence of State legislature _— 
Levy of tax — Not in the nature of excise 
‘duty — See Kerala Luxury Tax on Tobacco 
(Vatidation) Act (1964), S. 3 SC 182 A 


Sch. 7, List II, Entry 62 — Act is within 
legislative ° competence of State legislature —- 
Levy of tax — Not in the nature of exci:e duty 











— See also Kerala Luxury Tax on. Tobacco 
(Validation) Act (1964), S. 3 SC 182 A 

Sch. 7, List . IL, Entry 62 —- Taxes on 
‘Luxuries — Luxury — Meaning: —- Totacco is 
an article of luxury ` SC 182 B 


Constitulion (Application to Janmu and Kashmir) 
Second Amendment Order (1974) 





Para. 2 —- See Constitution of India, 
Art 133 l 18 aud K 7 
Coniract Act (9 of 1872) 
—---8, 10 ~-— Construeticn — Intention of par- 
tics Orissa! 4 B 


"—--Ss. 10 and 73 — Contract for supply for 
‘trucks oft priority basis —- No supply c£- truck 
-by manufacturer ‘during relevant: period:— Hel 
‘no breach of contract on part of defendant — 
F. A. No. 96 of 1966, D/- 19-10-1978 -{Orissa), 
Reversed j O-issa 15 
§.16 — “Undue influence?” — Separate 
pleading about undue influence neces:ary, -~ 
‘General allegation that plaintiff. is simple old 
man-and reposed confidence in defendent can- 
not spell yut undue. influence, A. F A. D. 
No, 779 of 1967, E 9-11-1967, (Pat), Reversed 
~ SC 183 -D 





d- . suit. 


ern 


oe Act (contd.) aa or 

—S, 23 — Suit based on unlawful or void 
contract ~- Plea as to unenforceability not taken 
in defence — Court can determine such ques- 
tion for itself Delhi 24 A 


——-S, 28 — ‘Agreement for sale of goods in 
‘black market’ — Consideration to consist of 
‘black money’ — Transaction whether opposed 


Delhi 24 B 
§,.28 — “Forbidden by Law” — P. W. D. 
contracts by partner of an unregis: ‘ered firm 
Gauhati 12 C 
aoe 28 == Lease for extraction of timber 
granted by Govt. —- Lessee not to transfer léase- 
hold rights to ‘any one without Gov‘. sanction— 
Agreement -by lessee transferring lease righis 
without Govt. sanction held did not offend Sec- 
tion 28 and was not void J and’ K 9 
——-S. 73 — See Ibid, S. 10 Orissa 15 
CO-OPERATIVE SOCIETIES 
~~Karnataka Co-operative Societies Act (11 of 
1959) 
——S. 70 — Writ petition spandi Co-operative 
Society —- Does.not.lie — See Constitution of 
India, Art, 226 Kan i 
~~Kerala Co-operative Societies Act (21 of 1969) 
S. 69 — See Debt Laws: — Kerala Agricul- 
turists’ Debt Relief Act (1970), S. 15 (5) 


Ker 1 B 
S. 70 — See Debt Laws — Kerala Agricul- 


- to public policy and unenforceable 











turist’ Debt Relief Act (1970), S. 15 (5) 
Ker 1 B 
—~—S,. 75 — See Debt Laws — Kerala Agricul- 
turists’ Debt Relief Act (1970), S. 15 (5) 

Ker 1 B 
———§, 76 — Bee Debt Laws — Kerala Agricul- 
turists’ Debt Relief Act (1970), S. 15 (5). 


Ker 1 B, G 
10G — See Debt Laws — Kerala Agri- 
culturists’ Debt. Relief Act (1970), S. 15 (5) 

Ker 1 B 
—-Famil Nadu Co-operative Societies Act (53 ot 
-, 1961) , 
S. 100 — Tamil Nadu “Co-operative Socie- 
ties Rules 1963, R. -69 (7) ——=- Bar of jurisdiction 
of Civil ‘Court — Sale in . execution of award 
under Act cannot be challenged by suit 
Mad 1 B 


Co-operative Societies Rules 





—TJamil Nadu 
(1963) ` 
R. 69 (7) — See Co-operative Sociaties _ — 
Tamil Nadu Co-operative Societies Act aa 
S. 100- : - Mad 1 B 








Copyright Act (14 of 1957 = 


Ss. 13, 14, 45 and 48 — Registration is 
not condition precedent for acquiring copyright 
— Non-registration of. copyright does not bat 








‘AIR. 1970 Madh Pra 261, Dissented. frow 

Mad 22 

~§. 14 — Registration is not condition pre- 

cedent for acquiring copyright — See Ihid, 
S. 18 l Mad 2 

———S. 45 — Entries in register of coor 

— AVERIA value .- .— See Ibid, S. 18 

‘Mad : 

~—-S. 48 — Entries in ‘Register of Pen ir 


— R Valus -—~, See Ibid, S. 13 
eaters te "Mad 22 
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Court-fees Act (7 of 1870) a E. 
See umder Court-fees and Suits Valuations. 


COURT-FEES AND SUITS VALUATIONS | 


:—Court-fees Act (7 of 1870). | 

-----§. 7 (iv) (c) — Suit for declaratien of titl 

and possession of share of co-owner —- Prayer 
_ for khas possession could be granted only in æa 
suit for partition: . Gauhati 10 D 
--——=§, 7 (iv) (f) — Suit for dissolution of part- 
nership and rendition of accounts ++ Preliminary 
decree passed°—- Appeal —— Defendant whether 
bound to value relief on the valuation on the 
plaint E Mach Fra }. (FB) 
-—-§s. 10 (ii), 12 Gi) — Court-fee payable oa 
memcrandum of appeal, uot paid -— Cannot D3 
directed to be paid, after dismissal of awpeal for 
non-payment Tar. 8 
-—-§, 12 (ii) -~ See Ibid, S. 10 (ii) Pat 8 
-—Suits Valuation Act (7 of 1887) 

S. 11 (2) -— Scope — Comparison with 
Ss. 21, 99, Civil P. C. — Objection as to valna- 
tion — No prejudice -—- Power of Appellate 
Court to interfere Raj 20 A 





Criminal Procedure Code (5 of 1898) 

-——-S. 144 — See Punjab State Electricity 
Board (Punishment and Appeal) Regulations 
(1965), Reg. 13 (1) (adopted by Haryana State 
Electricity Board) Punj 30 A, C 
———§. 374 — Proceedings upon reference under 
S, 374 — Nature of — Duty of High Court — 
Appeal by special leave —- Lapse on part of 
= High Court in not considering rae eee 


-— Remand — Necessity 76 C 
-——-§, 417 — Applicability of S. 5, Limitation 
Act'to application for special leave under 


S. 417 (8) — See also Limitation Act (19689), 
S. 5 SC 105 


—»—Ss. 417, 418 and 423 —- Appeal against 
acquittal — Appreciation of evidence by Appel- 
late Court -— Matters regarding which due re- 
gard and consideration to be paid SC 8S A 
S.- 417 (2) — Investigation by Delhi Special 
Police Establishment —- Prosecution launched 





on complaint by Superintendent of Police — 
Acquittal -— Appeal against acquittal by State 
Government — Competent SC 173 


——S$. 418 — Appeal against acquittal — Ap- 
preciation of evidence by Appellate Court — 
Matters regarding which due regard has to be 
paid —- See Ibid, S. 417 SC 83 A 


-——-§, 428 — Appeal, against acquittal — Ap- 


preciation of evidence by Appellate Court —- 


Matters regarding which. due re has to be 
paid — See Ibid, S. 417 SC 83 A 
~—§, 509 -— Medical witness —- Whether in- 
juries could be caused by particular weapon — 
Opinion of such witness —— Necessity — Duty of 


prosecution and Court SC 76 B 
.—«§, 523 — Seizure of money and documents 
‘found to be invalid — Retention of money by 
Revenue — Validity -—- See Income-tax Act 
(1561), S. 132 SC 219 


Criminal Procedure Code. (2 of 1974) 





oreciation of — Duty of officers in anti-corru- 
ption department to secure independent and res- 
pectable witnesses of raid — See Penal Code 
. (1860), S. 161 SC 91 A 


S. 51 —-. Bribery case — Evidence = Ap- 


Custom ` - no a 
-Customary right of fishery tr pond withcut 
any let or hindrance and capable of destroying 
subject-matter —- Custom is bed end wareason- 
able ] 44 B 
Customs Act (52 of 1962) 


— 3, 2 (34) — “Proper Officer” —. Meaning 
of. f ' Cal 21 C 
——-S, Dl — See Ibid, S. 114 jal 21 B 
S. 114 -— Attercpt to export goods impro- 
perly — Is punishable irrespective of the fact 
that exportation has already taken place 





ae . Cab 21 A 
——~-3s, 114 and 51 —— Attempt to export goods 
without a valid liceace -— Clearance under Sec- 


tion 51 cannot exonerate party from penal pro- 
ceedings under S, 114 Cal 21 B 


DEBT LAWS 


_ Kerala Agriculturist? Debt Relief Act (11 of 


1970) : 


-~—-3. 2 (4) --- See Ibid, S. 15 Ker 1 A 
-——-S. 15 — Debt due to a co-operative so- 
ciety -— Not excepted from settlement under 
S. 15 ; Ker 1 A 
—S. 15 (5) — Debt due to a co-operative 
society under an award — Stay of execution 
of award carmot be avoided on strength of 
provisions of S. 100 read with Ss. 69, 70, 75 
ae of the Kerala Co-operative Societies Act, 








Ker 1 B 
S, 15 (5) — Decree — Award obtained by 
a -co-operative society — Is decree in view of: 


deeming provision under S. 76 of the Kerala Co- 
operative Societies Act (1969) Ker 1 © 





Defence of India Rules (1962) 


R. 126-HH (8), Proviso — Interpretation 

~~ Proviso is not limited to primary gold be- - 
longing to certified goldsmith Pat OB 
R. 126-L (18) .--- Power to summon wit- 
nesses — Rule does not require authority to 
summon witnesses in support of defence ‘when 
no prayer is made by defendant Pat. 9 A 


Delhi Special Police Establishment 
Se oli a shment Act (25 of 


R 2 —- Criminal P. C. (1898), S. 417 (2) 
—- Investigation by Delhi Special Police Esta- 








-blishment — Prosecution launched on complaint 


by Superintendent of Police — Acquittal — Ap-. 

peal against acquittal by State Government — 

Competent -—— See Criminal P. C. (3898), 

S. 417 (2) ~ $€ 178 

Displaced. Persons’ (Compensation and Rehabili- 
tation) Act (44 of 195-4) 

D, 4 — See ' 
(1) Ibid, S. 40 


SC 21} A 
(2) T. P. Act (1882), 5. 8 SC 2i1 B 
——§. 9 — See thid, S. 40 SC 211 A 


—-—-§s. 40, 9and 4--—— Displaced Persons ` 
(Compensation and Rehabilitation) Rules (1954), 


Rr. 316, 18, 19, 20 and 21 — Maximum com- 


pensation -— R, 21 does not authorise clubbing 


cf claims as well as separate right of claimant 
as a legatee under a Will SC 2311 A 
+—§, 40 -— Displaced Persons (C. and R.) 
Rules 1955, R. 90 (11), (12), (18) and (144) — 
Auction sale of property — Auction purchaser 
not depositing full price as required by Rules 


‘—- He has no claim to property — No order: 
‘cancelling sale is necessary - 


Delhi 31: 


Displaced. Persons (Compensation and Rehadili-' 
tation) Rules (1955) 
oR 16 — See Displaced Persons (Compen- 
sation and Benabiltianon) Act dert - ia r 
` RR. 18 — See Displaced Persons (Compen- 

` gation and Rehabilitation) i (1954), S a 
-19 — See Displaced Persons (Compensa- 


PERE. 
tion and Rehabilitation) Act a an Ti A 
0 — See Displaced Persons (Compen- 


TS D 

j ilitati Act (1954), S. 40 .. 
sation and Rehabilita ion) Ac ( P 
R. 21 —'See Displaced Persons (Compen- 
sation and Rehabilitation) Act aa ae P 
R. 90 (1D, (12}, (18) and (14) — See Dis- 
placed HA (Compensation and Rehabalita- 
tion} -Act (1954), S. 40 Delli E ; 
Drugs. and Magic Remedies (Objectionable Ad- 

verlisements) Act (21 of 1954) 

—$. 2 (iii) — “Article” — Meaning — 
eye ve science” and “electric treatrcent’ 
advertised in‘ newspaper to cure nervous: diszases 
_~ Machines are. “articles” within the meening 
of S. 2 (b) Giù. and therefore ‘drug for purpose 








pnd 





of the Act 


Easements Act (5 of 1882) v 
e's. 19-— Right of way — Proof — Zsta- 





“lishment of terminal points, — Whether a 


cient p ; Pat 
S. 15 — Tenant irrigating field from wall 
of landlord uninterruptedly for series of years 
_- Tenant acquires easementary rights on basis, 
of immemorial user Raj -0. A 
Electricity Act (9 of 1910) ; = 
5. 2°(1), 2 ( — “Electric supply ling ame 
Time switch does not form part of electric sup- 
ply line and does not become the proper-y of 
the undertaking and cannot be removed bv the 
undertaking from the premises 
Electricity (Supply) Act (54 of 1948) 
S. 49 — Surcharge — Meaning — En- 
hancement of rates tarif by way of surcaarge 
—« Perwissibility SC 127 A 
S. 49 Plea of: “undue favour” ander 
Sec. 49, if at par with that of discrimination 
under Art. 14 of Constitution sc B7 C 
Employees’ State Insurance Act (34 of 1948} 
——-§. 2 (9) — Apprentice — Not an employee 
within S. 2 (9) SC 66 


Evidence Act (1 of 1872) 








—o~-§, 3 — See also 
(L) Penal Code (1860), S. 161 


SC 91 A 

(2) Penal Code (1860), `S. 300 ' SC 69 
————3. 3 — Appreciation of evidence — Par- 
tisan witness — . Credibility — Necessty of 
corroboration — Conviction based on sed 
C3 





S. 3 — -Relationship — Mere fact that wit- 
ness is a collateral of deceased in some degree 
is no ground to hold that he is not. a disinter- 
ested and independent witness SC 85, B: 


226 3 — ' Appreciation of evidence — Entry 
in account book of ‘defendant of payment made- 
by. him. , i l - „Mad 32 A 


. 


Deli 30- 
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Evidence Act (contd) ` a era i 
S. § — Absconder —- Who is. SC 76 D 
——S,. 17 — Admission — Admission of hav- 
ing signed on blank paper,..is no admission of 
execution of documntent ` -= AH 28 0 
~S, 83 — Portuguese Civil P. C., Arts. 568, 
564 and 641 — Defendant ‘in suit’ examined 


- and cross-examined in earlier proceedings be- 


tween same parties -—- S. 33 applies — That 
scope of cross-examination. in earlier proceedings 


was limited because of Portuguese Civil 
. C. is immaterial l Goa 11 E 


9. 38 —. Applicability — All questions in 
issue in earlier and subsequent suit need not be 
substantially same " Goa ll F 
S. 85 — Birth register — Entry only show- 
ing that a daughter was born ʻo a woman of 
village C and father of new bora was H — : 

claiming to be that daughter of H — Absence 


‘of identity of H or that of new born — Entry, 
}- held would not support A's case Punj 24 A 


D. 45 — Expert opinion — Value of — 
See Penal Code {1860), S. 800 . SC 69 
S. 50 — Opinion on relationship — Per- 
son whose evidence is admissible: Punj 24 G 
S. 60 — Hearsay. evidence — What is not 
ot ` Punj 24 D 

——S. 64 — Documents — Proof — Mode 
l Punj 24 B 
—-—S. 6§ — Execution and attestation of docu- 
ment specifically denied — Examination of 
scribe is not enough — Must be proved by 
at least one attesting witness Mad 4 
S. 91 — Document, where existing, alone 
to be evidence — If and when existence of uu- 

registered sale’deed bars proof”of oral sale 








‘ 





ae , Pat 18 A 
~———-98. 107, 108 —- Burden of proof -> 

l a Gauhati 15 B 
——-S. 108 — Seelbid, S. 107 Gauhati 15 B 
——S. 114 — See also Contract Act (1879), 
S10. °, 2 s ; Orissa. 15, 
——§. 114 — Insanity — Proof of SC 224 


~——_§, 115 — Concession: made by party or 
his counsel on question of law — Whether es- 
tops him from withdrawing from such conces- 
sion at a later stage -—— See.also Civil P. C. 
(1908), S. 47 . ; Kant 18 
———S. 115 — Death of party pending proceed- 
ing — Though legal representative not brought 
on record, filing a petition for answering certain 
interrogatories by L. R Effect of such parti- 
cipation - All 15 C 
S. 188 — Bribery case — Evidence 
Appreciation of — D 
rup'ion department to secure independent and 
respectable witnesses of raid — See Penal Code 
(1860), S. 161 SC 91 A 


——S. 154 — Hostile witness — Cross-examina- 
tion ‘under. S. 154 ——- Value of his evidence — 
Prosecution under S. 165-A, Penal Code — Con- 
viction upon such evidence not barred. SC 2602 


Expenditure Tax Act (29 of .1957} 


——S. 5 (a) — “Profession or occupation” ~- 
Politics is a profession or occupation 
m fe i SC 140 A - 


——S, 5 (j) —. Donation. — Meaning. of -~ 
Expenses incurred gratuitously on election of 
party candidates could be considered as ‘dona- 
tion’ within S. 5 Gj): ° °°: SC 1 


+ 





uty of officers in anti-cor-- 
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Fatal Accidents Act (13 of 1855) 

S. 1-A —: Negligence — Capsizing of boat 
in river due to flood water —- Failure to pro- 
vide life saving device Pat 24 A 
S. 1-A — Suit for compensation — Suit 
by father of deceased —- Claim made on be- 
half of widow and daughter of deceased also 
— Failure to implead them or the fact that 
they had disclaimed compensation is not fatal 
to maintainability of suit Pat 24 B 








———§. 1-A — Costs ~~ Costs can be awarded 


on amount of compensation decreed and not on 
net amount which deceased might have earned 
è l , E Pat 24 G 
Former Secretary of State Service Officers (Con- 
ditions of Service) Act (59 of 1972) 
‘See under Civil Services. ` 


General Clauses Act (10 of 1897) : 

S. 8 — See Bar Council of Punjab (Consti- 

tution and Conduct of Business) Rules (1963), 

R. 35 (2) 

Goa, Daman and Diu Buildings (Lease, Rent 
and Eviction) Control Act (2 of 1969) 


` See under Houses and Rents, 
Gold (Control) Act (45 of 1968) 








— Purpose of -— Failure to make entries for 
more than a week- — E:tect —- Seizure of en- 
tire stock including articles accounted for — 
Legality All 35 C 
: S. 66 — See Ibid, S. 55 All 35 C 
i Ss. 71, 73, 74 and 75 (as amended by Act 
21 of 1971) — Validity — Provisions not un- 
reasonable and not violative of Article 19 ot 
the Constitution All 35 B 
——-§. 73 (as amended by Act 21 of 1971) — 
See Ibid, S. 71 — All 35 B 
S. 74 (as amended by Act 21 of 1971) — 
See. Ibid, S. 71 All 35 B 
S. 75 (as amended ky Act 21 of 1971) — 
See Ibid, S. 71 All 35 B 


Hindu Adoptions and Maintenance Act (78 of 
1956) 
S. 18 — Second wife married while first 


wife was living, if entitled to maintenance 
Andh Pra 48 A 

















Hindu Law 

——-Joint family —- Hindu undivided family — 

-Meaning of — Hindu joint family and Hindu 

coparcenery -— Distinction —~ See Income-tax 

` Act (1929). $. 3 SC 109 A 
Joint family —— Partition —- Partition of im- 

movable pruperties SC 1B 





—--Joint family -—- Sale of some lands belong-- 


ing to joint family property —- Subsequent pur- 
chase of a house by a member D — Sale deed 
attested by his brother J — Property acquired 
whether joint family property — Onus Mad 17 
Partition —~ Re-opening of — Minors 
a, sc 1 Cc 
Suit for partition -— Right to’ maintenance 
of a femaie defendant admitted — Court has 
jurisdiction to order interim maintenance pend- 
ing suit. . AIR 1972 Pat 876 and AIR 1974 Pat 
280, Not foll. | 7 . Pat 14 
Hindu Marriage Act. (25 of 1955). 
——S. 10 -(1).(b) — Cruelty — Meaning — 
Conduct of husband af indulging in love affairs 








Him Pra 6 A- 


Ss. 55 and 66 —- Maintenance of accounts 


Hindu Marriage Act (contd) _ 

with ano her woman and promising: to marry 
— Married wife, mentally hurt —— Conduct is 
cruelly within S. 10 (1) (b) Raj 1 


Hindu Succession Act (80 of 1956) ` 


-—S5S. 14 (1) — Constructive possession suffi- 
cient to attract the provision Gauhati 10 C 


5. 14 (1) — Interpretation of — Mainten- 
ance right — Components of — Widow in 
possession of property in lieu of her maintenance 
— Whether her qualified right is enlarged 

l . _ Mad 8 
Hindu Women’s Rights to Property Act (18 of 

1937) l i 

——S. 3 (2) — Joint family split up into two 
units —- Properties divided and allotted separa- 
tely to each unit — Husband and son by 
first wife constituting one unit —- Second wife 
and her sons constituting other unit —- Death 








. of husband — Second wife cannot claim her 


husband’s interest under S. 3 (2) Mad 24 


HOUSES AND RENTS 


—Bihar Buildings (Lease, Rent and Eviction) 


Control Act (8 of 1947) 

S. IL (2) (a) —- Vacation of premises by 
servant of Government —- Building leased to 
Central Government for office purposes — De- 
partment vacating building —- Allotment made 
to ancther department is illegal Pat 22 


—E. P. Urban Rent Restriction Act (8 of 1949) 


S. 2 (c) — ‘Landlord’ — One of the heirs 
of original landlord falls within definition of 








‘landlord’ in S. 2 (o) Punj 27 A 
——S. 13 — Not subject to the provisions of 
S. 108 (q) T. P. Act -— See T. P.- Act (1883), 
' S. 108 (g) Punj 27 E 


S5. 18 (2) © — E. P. Urban Rent Restric- 
tion Act (8 of 1949), S. 2 (c) —~ ‘Landlord’ — 
One of the heirs of original landlord falls with- 
in definition of ‘landlord’ in S. 2 (c) — See 








Ibid, S. 2 (ce) . Punj 27 A 
S5. 13 (2) (ii) (a) — Sub-letting — What 
amounts to Punj 27 C 


——S. 18 (2) (ii) (a) — Expression ‘Written 
consent’ — Not qualified by the word, ‘prior’ 





, Punj 27 D 
S. 13 (2) (ii) (b) — Open site of land leas- 

ed — Misuser — What amounts to 
Punj 27 B 





S. 18 (8) (a) (i) — Ejectment of tenant — 
Conditions precedent —- All three conditions 
laid dewn in paras (a) (b) and (e) of S, 13 (3) 
(a) (i) are required to be fulfilled. (1961) 63 Pun 
LR 865 held no longer: good Jaw in view of 
AIR 1963 Punj 1 (FB), and AIR 1967 SC 773 

. Punj 21 A 
—Goa, Daman & Diu Buildings (Lease, Rent 

& Eviction) Control Act (2 of 1969) 


S. 22 — Jurisdiction. of Rent Controller — 
Plea in defence cannot ‘force plaintiff to go to 
Rent Controller where on his averments in 
plaint suit is of civil nature —- Suit for injune- 
tion restraining defendants from demolishing 





premises, declaring him as lawful tenant, injunc-- 


tion to hand over’ premises and for arrears of 
royalty and mesne profits —- Suit is of civil 
nature triable by Civil Court —— See Civil 
P.-C. (1908), S. 9 Goa 5 


` “tow 


Houses & Rents (contd.) -~ ; 

—(J. & K.) Houses. and Shops Rent Control 
Act (34 o£ 1966) .- ; 

~——-§. 1 (3) Cl. (i) — Union of India th-ough 

its officers taking house on lease — “Gcvern- 

ment” in cl. (i) of S.:1 (8) of the above Act 

means Central Government — It is not ertitled 


to protection under S, 1 (8) (i) of the Ac... 


Be oe J ad K5 A 

——S. 1 (8) (iii) — “Income of tenant” _ 
l Jand E 5 B 

~-Karnataka Rent Control Act (22 of 196F) 
S. 48 (1) — Appeal first preferred tc Dis- 
trict Judge, transferred by him to Add-tional 
District Judge -— Latter Judge has jurisciction 
to hear and decide it Eant 4 





-—-M. P. Accommodation Control 
` 1961) 
———§, 18 — Dispute as. to rate and amount of 
rent — Operation of S. 13 (1) if amested 
until provisional rent is fixed by Court. AIR 
1971 Madh Pra 104, Overruled 
ob Se Madh Pra & (FB) 
——§. 18 (1) and (6) — Non-compliance with 
provisions of S. 13, (1) either part — Conse- 
quences Madh Pra 8 
Rajasthan Premises (Control of Rert and 
. Eviction) Act (17 of 1950) 


mS. 14 (2) as amended by Ordinance Wo. 26 
of 1975 —— Amended section has retrospective 
application and it applies to pending suits and 
‘appeals ~~ It does not however apply to pend- 
ing execution proceedings - Raj 17 
———-§. 15 — Eviction suit — Suit based on 
bona fice and reasonable requirement of plain- 
tiff landlord and his family members — Right 
of legal representatives of landlord to ccntinue 
suit = : l Raj 32 
—-U. P. (Temporary) Control of Rent .and Evic- 
tion Act (8 of 1947) 
S.7 — See also 
‘Art, 226 
S. 7 — Order of allotment can be passed 
only where the property is actually vacant or 
vacancy is likely to happen — Vendee in actual 
possession, before registration of sale to the know- 
ledge of the authority -—. No allotment order 
can be passed All 7 D 
——S. 7 (co) — Possession — Owner of - house 
allowing relations also to live in the hous 
i l7 Cc 


—U. P. Urban Buildings (Regulation of Letting, 
Rent and Eviction) Rules, 1972 


-R. 25 — Application for bringing legal 
Representative on record to be. filed witkin one 
month Jrom date of death of party — Stay order 
assed by High Court cannot stop running of 
imitation e 4 -AT 15 A 
_—R. 25 — Legal Representative has <a ‘right 
under R. 25. to claim that an application for 
substitution movel beyond one month shall be 
rejected — Mere: fact that another aprdication 
for eviction can be moved against L. R. of de- 
ceased tenant will not detract from such a. right 


All 15 B 
=W. B: Premies Tenancy Act (12 of 1956) 
——S. 17-D —- Application under — Limitation 
—- Tennant cannot rely on independent suit filed 
by him for declaration that decree for posses- 
sion. was‘ not executable GI 8 A 





Constitution of India, 
“AI TÀ 











Act 4l of 


_as individual 


‘law on part of Tribunal 
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Houses & Rents 
Act (contd.) 

S. 17-D — Application under — Applica- 

tion by even one of heirs of deceased tenant is 

maintainable : “8 Cal 8 B 


Imports and Exports (Control) Act (18 of 1947) 

-—S, 3 —: Scheme for cash assistance against 
exports. arid additional incentive assistance for 3 
years ~- Withdrawal of scheme after one year 
~~ Validity -—— Promissory estoppel and _ estop- 
pel distinction ' Delhi 4 


Income-tax Act (11 of 1922) - 

5S. 3 -— Hindu undivided family —~ Mean- 
ing of — Hindu joint family and Hindu Cépar- 
cenary — Distinction — SC 109 A 


S. 3 — Property thrown in common hetch- 
pot —— Assessee having no son but only wife 
and daughter — Assessee whether to bė taxed 
or as member of Hindu joint 
family — SC 109 C 
S. 34 (1) (b) — Escaped assessment — 
Reassessment -— Word ‘information’, used in 
S. 84 (1) (b) — Connotation and import of 

| À SC 203 


5S. GBA. — Appeal to Supreme Court — 
New point SC 109 B 
Income-tux Act (43 of 1961) 
—-—S. 2 (15) — Word “education” —: Meaning 
~~ Fourth category of charitable purpose — 
Ingredients to be proved — See Ibid, S. 11 
SC 10 A 
~——$s. I] and 2 (15) — Word “education” in 
S. 2 (15) Meaning — Fourth category of 
charitable purpose — Ingredients to be proved 
-SC 10 A 


Ss. 182 and 13832-A — Seizure of money 
and documents found to be invalid —— Reten- 
tion of money by Revenue — Validity SC 219 


—S. 132-A — Seizure of money and docu- 
ments found to be invalid — Retention of 
money by Revenue -—— Validity — See Ibid, 
S. 182 © c $C 219 
S. 220 (2) & (8) — Extension of’ time 
granted to assessee . to pay arrears of 
tax by instalment — Assesseee agreeing to pay 
more than statutory rate of interest —- Rate of 
interest enhanced by amendment of Act — 
Assessee. becomes liable to pay increased rate 
from such date. AIR 1969 Madh Pee 


— W. B. Premises Tenancy 
































Reversed , 
Industrin] Disputes Act (14 of 1947) 

—-S. 2 (j) -- ‘Industry? —- Meaning of — 
Tests to determine indicated,—- Indian Standards 
Institution is an undertaking analogous to- trade 
or business and is an ‘industry’ within S. 2 () ` 

C 145 B 
-~—S. 2 (k) and (j) — Definition `of “industrial 
dispute though does not make reference to ‘in- 
dustry’, must necessarily a dispute in an 





- ‘industry’ as défined by S. 2 (j) by virtue of de- 


finitions of ‘employer’ in S. 2 (g) and workman 
in S. 2 (s) i SC 145. å 


——§,' 33 — Victimisation — Manifest error of 
in concluding that 
management was guilty of victimisation —-— Dis- 
missal‘of writ application by Company in limine 
~~ ileld. to be not correct —’S,.C. A. No. 1404 
of 1974, D/- 25-11-1974 (Guj), nosi a 
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Interpretation of Statutes 


Retrospective operation A — See also 
Houses and Rents — Rajasthan Premises (Con- 
trol of Rent and Eviction Act (1950), S. 14 z 
Raj 
—-—Punitive and Preventive Statutes — Differ- 
ence between their purpose and scope — See 
Public Safety — Conservation of Foreign Ex- 
change and aoe of Smuggling Activities 
Act (1974), S. Cal 26 B 
aae constructions SC 133 B 
———Amendment — Reasons stated by the mover 








of the amendment — Use of, in interpretation 
SC 10 B 

——Duty of Court — Motive of legislature 
Bom 13 F 

——-Object of enactment All 7 E 





Policy of legislation — Whether Court can 
consider Bom 18 G 
—-—Statement of objcets and reasons — Use of 
Punj 1 F 
Statement of objects jad Reasons — e 
of : . Bom 13 D 


Jammu aod Kashmir Houses and Shops Rent 
Control Act (34 of 1966) 
Sce under Houses and Rents, 

Janmu and Kashmir Muslim Wakf Act (19 of 
mK 





. 18 (2) @) — See Ibid, S. 43 

J and K 14 B 
—-—-§s, 48, 44 — Power vested in Augaf Com- 

mittee is not uncanalized or arbitrary 
J and K 14 A 
———§s, 43, 44 and 13 (2) (Ü — Provisions are 
not violative Art. 14 of the Constitution on 
ground that remedies under Ss. 43, 44 and 13 
6) (i} being purely selective are discriminatory 
J and K 14 B 
———§, 44 — See Ibid, S. 48 J and K 14 A, B 


J and K Stamp Act (40 of 1977 Smt.) 
See under Stamp Duty. 
Kamataka Civil Courts Act (21 of 1964) 


——§, 5 (2) — Appeal under Rent Control Act 
transferred by District Judge to Additional Dis- 
trict Judge — Jurisdiction of latter Judge to 
hear and decide it — See Houses oe Rents — 





Karnataka Rent Control Act (1961), S san (1) j 
ant 
Karnataka Co-operative Societies Act (11 of 
. 1959) ; 


See -under Co-operative Societies, 
Kaxnataka Motor Vehicles Rules (1963) 


——-R,. 1758 — Appeal — Pending appeal against 
order of Transport Authority on application for 
grant of permit objector dying — If and when 
` his successor not entitled to hearing in the ap- 
peal — AIR 1975 Karnataka 171, Reversed 
Kant 10 
Karnataka Rent Control Act (22 of 1961) 
See under Houses ant Rents, 
Kerala Agriculturist? Debt Relief Act (11 ol 
1979) 
See under Debt Laws. 
Kerala Luxury Tax on Tobacco (Validation) Act 
(9 of 1964) 
Pre. — Validity of Act — Not a colourable 
piece of legislation SC 182 D 
$ ~— Act is within legislative compe- 
tence of State legislature — Levy of tax — 
Not in the nature of excise duty’ © SC 182 A 








Kerala pay Tax on Tobacco Act (contd) 
S. — Provisions are protected by 

Art. 304 (b) of Constitution SC 182 C 

—-——S. 6 — Validity — Not an encroachment ` 


by Legislature upon judicial field SC 182 E 


Kerala Motor Vehicles Rules (1961) 


R. 177-A ~- See Motor Vehicles Act (1939), 
S. 47 Ker 7 
R. 177-A (2) — Co-operative Society one of 
the applicants for permit —- If preference 
should be given to it irrespective of qualifica- 
tions — See Constitution of India, Art. 226 

Ker 9 
Kosi Area (Restoration of Lands to Raiyats) Act 

er w 1951) 


5, 7 — Order for payment of instal- 
e. o i made within certain period — 
Amount if not paid within the period raiyat to 
lose benefit of order of restoration —- Order 
held final. 1968 Pat LJR 91, Reversed 

SC 177 A 
——S§s. 3, 18 -—~ Whether successive applica- 
tions uader S. 8 are’ maintainable —- 1968 Pat 
LJR 91, Reversed SC 177 D 
. 5 — Order for payment of instalment 
tobe made within certain period — Amount if 
not paid within the period raiyat to lose bene- 
fit of order of restoration — Order final and not 











eee eae 


interlocutory — See Ibid, S. 3 SC 177 A 
——-§. 7 -— Order for payment of instalment 
to be made within certain period —- Amount i 

not paid within the period raiyat to lose benefit 
of order of restoration —- ‘Order final and. not 
interlocutory — See Ibid, S. $ C 177 A 
—— 5. 7 (1) (a) — Remedies pursued by raiyat 


following order for payment of instalments — 
Time spent if can be excluded in computing 





period of 5 years., 1968 Pat LJ R SL. Re- 
versed SC 177 B 
——S. 13 — Whether successive ` applications 
under §. 3 are maintainable — See Ibid, S. 3 
l ' SC 177 D 

Land Acquisition Act (1 of 1894) 
S. 3 (b) — “Person interested’ —— Person in 


occupation of property whether in capacity of 
tenant or licensee is ‘person interested’ 


Him Pra 16 A 
——§. 3 (f) — See Ibid, S. 4 Him Pra 16 B 
—— Ss. 4 and 3 (A -— ‘Public purpose’ —- 
S, 4 Notification mentioning purpose as ‘for 
construction of buildings’ -— Notification is uot 
vague Him Pra 16 B 
——S. 23 (8) (a) (as amended by- Schedule 
S. 10 (8) U. P. Act 8 of 1919) — Provision is 
ultra vires All 40 A 
—-—S, 23 — See also Constitution of India, 
Art. 226 ‘Punj 22 U 





S. 23 (2) — Plea for solatium — Can be 
considered in appeal although not a earlier 
A 


40 B 
Legal Practitioners Act (18 of 1879) . 


——S. 14 — Persons practising as pleaders and 
vakils before enforcement of Ch. IV of. Advo- 
cates Act —- Powers of superintendence exercis- 
able by High Court in context of Legal Practi- 
tioners Act and Bombay Pleaders Act —— Re- 
peal of these Acts —- Powers if affected by any 
provision of Advocates Act — See Advocates 
Act (1961), S. 55 Guj 8 
Letters Patent (j. and K.) 
—-—Cl. 12 —' See also um Duty — J. and 
K. Stamp Act (1977 Smt. ), S (5) 
l k and K 1 B 


, of law — Delay can be condoned 


` ledge about death is not relevant 


.U. P. Urban Buildings 
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Letters .Pateni: (contd) -< 

——Ci. 12 — Right. to appeal — iona of 
single judge of High Court challenged before 
Division Ponen — Appeal if and when cannot 
lie . Jand LIA 
Cl. 10 (Punjab acid Haryana High Ccurt)— 
Limitation Act (1963), S. 5 — Appeal under 
Cl. 10 — One day’s delay in filing appeal caus- 
ed by Counsel’s bona fide mistaken ‘imp=zession 





Limitation Act (9 of 1908) , 


——Art. 171 — See Civil P. C. (1908), a 22, 


R. 4 SG 


——Art. 177 — Civil P. C. (1908), 
R. 4 — Death of defendant pending uit — 


Limitation to substitute heirs runs from cate of 


defendant’s death — Date of plaintiff’s know- 
Goz 11 A 


Limitation Act (86 of 1963) ; 
—S, 3 (1) — ‘Provision mandatory — An 
application for substitution filed beyond -period 
of one month is hit by S. 3 (1) and is bound 
to be rejected — See Houses and Reats — 
(Regulation, Letting, 
Rent and Eviction) Rules, 1972, R. 25 


AD 15 A 

——S. 5 — See.also 
(1) Houses and Rents — W. B. Premises Ten- 
ancy Act (1956), S. 17-D Gel 8 A 
(2) Letters Patent (Punjab & Haryana), Cl. 10 
Puni 22 A 
—__Ss. 5, 29 — Applicability of S. 5 to appli- 


cation for special leave under’ S.. 417 (8) Crimi- 
nal P, C. (1898) SC 105 


——S.5 — Collector to whom app-ication 
under Section 3of Kosi Area (Restoration of 


Lands to Raiyats) Act (80 of 1951), is made is 


not a Court. 1968 Pat LJR 91, Reversed 

SC 177 c 
——S. 14 (1) and Art. 23 — D dying -eaving 
heirs A, B and C —-~ Inventory proceedings 
started by A to recover from B and C amount 
paid by A for D — Court cEcerne A to file 
suit — Limitation Goa 2 B 


S. 29 — App aD of S 5 to epplica- 
tion for special leave under S. At (3) Criminal 
P. C. 1898 — See Ibid, S. 5 SC 105 
—— Art. 23 — See'Ibid, S. 14 (1). Ga 2 B 
———Art. 62 -— Usufructuary mortgage dated 
19-11-1951 — Mortgagor to redeem mortgage 
on or before 14-12-1952 —- In default mortga- 
gor to pay mortgage money an mand- 
ed and redeem mortgage — gage money 
held became due on 14-12-1952. at; 18 Mod 





LJ 364 held not good law in view of AR 1 
Mad 157 (FB) Mad 15 


Art, 65 — See also Registration Act (1908), 





S. 49, Proviso Gauhati 10 A 
——Art. 65 — Adverse possession amcng co 
owners Gauha& 10 B 


Madhya Pradesh Accommodation Contec] Act 
(41 of 1961) 
See under Houses and Rents, 


Maharashtra Raw Cotton (Procurement Process- 


ing and Marketing) Act (47 of 1971) 


S. 25 — Whether amounts to conspulsory 
acquisition within Art, . 31 of the Constitution 





Punj 22 A.: 


Mah. Raw Cotton Etc. Act (contd.)} 
— See also Constitution of India, Art. 31 
Bom 13 B 
——S. 25 (as amended in 1974) — Order issued 
by Government under S. 25, not providing tor 
payment of interest — Validity ' Bom 13 C . 
——§. 25 (as amended in 1974) — Government 
resolution dated 28-12-1974 — Validity 
Bom 13 E 


. Mahomedan Law 


Gift — Gift of Musha (undivided share) 
where property divisible — Gift of donor's 
copy ag was valid in the circumstances of 
Bom 23 B 





Gift — Gift of Musha (undivided shart) — ` 


Property divisible — Property partly in occupa- 
‘tion of donee and partly of tenant — Tenant 
intimated about gift — Gift beld was valid 
Bom 23 C 
pieces of Internal Security -Act (26 of 


See under Public Safety. 


Maintenance of Internal Security eet 
Ordinance (1975) 
See under Public Safety. 

Maintenance of Internal Security (Second Åraend- 
ment) Ordinance (1975) 
See under Public Safety. 


Mineral Concession Rules (1949) 


R. 41 — Grant of mining lease by State 
Government on realisation of premium ; without 
prior approval of Central Government under 
R. 41 (8) is illegal — Lessee is entitled to a 
refund of the amount illegally realised — See 
Mines and Minerals mewulation: and’ Develop- 
ment) Act (1948), S. 5 SC 54 


Mines and Minerals (Regulation and Develo: 
ment) Act (53 of 1948) 
——S. 5 — Mineral Concession Rules ` (1949), 
R. 41 — Grant of mining lease by State Gov-' 
ernment on realisation of premium without prior 
approval of Central Government under, R. 41 
(3) is illegal — Lessee: is entitled to a refund 
of the amount illegally realised. Civil Spl. Appeal 
No. 172 of 1970, D/- 29-7-1970 (Raj) Pay) 





Reversed . 
Motor Vehicles Act. (4 of 1999) 


-—-—S. 47 — Grant of stage carriage permit — 


Interest of the public — Prevention of monopoly 
and ensuring healthy competition are in the 
interest of the public © Ker 7 © 


S. 47 (1), Proviso — Co-operative Society: 
one of the applicants for permit — If prefer- 
ence should be given to it irrespective of quali- | 
fications — See Constitution cf India, Art. ae 
Ker 
S. 60 — Ferson holding 38 permits — Ao- 
tion to suspend or cancel permits without 
particularising, breach of conditions of each 
permit — Procedure is violative of principles 
of natural justice. C. W. No. 4346 of 1974, 
D/- 4-11-1974 (Punj & Har), Reversed SC 57 


——S, 64 (2) (as amended by Act 16 of 1955 -- 
of Karnataka) — See Karnataka Motor Vehicles 








Rules (1963), R. 178 Kant 10 


——S§. 82-C — Application for compensation 
under S. 82-A — Can be made only by depen- 
dent of the, deceased . Gauhati 15 A 


——S. 95 (2) (a) — Quantum of insurer’s liabi- 
lity — Accident and death on 25-8-1968 — If 
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Motor Vehicles Act (contd.} 
quantun should be at enhanced amount stipulat- 
ed by Amendment Act 56 of 1969 

Andh Pra 39 A 
——S. 110 —- See Ibid, S. 95 (2) (a) 

Andh Pra 89 A 


' ——§, 110-B — See also Ibid, S. 95 (2) (a) 
Pra 39 A 

—S. 110-B — Negligence — Onus of proof 
Cal 2 A 





S. 110-B — Compensation — Third party 
meeting expenses — Such expenses can be 
claimed as damages Cal 2 B 





___§, 110-B — Negligence — Res ipsa loqui- ' 


tur — Meaning of Cal 2 C 
——-§. 110-B -— Negligence — Elements of 





Cal 2 D 
S. 110-B — Compensation -——- Quantum 
for permanent disability Cal 2 E 


——S. 110-B — Child A crossing road to reach 
school -—- B riding on motor cycle dashing 
against A and causing fracture resulting in per- 
. manent disability — B held was guilty of 
rashness and negligence —- Plea of contributory 
. negligence was not available to B as child is 
not expected to be as careful as adult 





Goa 1 A 
S. 110-B — Child aged six knocked down 
by motor 2ycle — Fracture of thigh resulting 


in permanert disability — Claim of Rs. 3,000/- 
as general damages held should be allowed 
Goa 1 B 
Negotiable Instruments Act (26 of 1881): 
Ss. 86, 43 and 59 -— Subsequent holder 
of cheque — Rights of, against drawer with- 
holding payment Ker 5 
S. 48 —~ See Ibid, S. 36 Ker 5 
——S, 59 -—- See Ibid, S. 36 Ker 5 
——-§. 118 — Nature of presumption to be 
drawn ‘All 23 A 
S. 118 fa) — Civil P. C. (1908), O. 6, R. 2 
-— Suit by A against B to recover money 
due under pronote executed by B in 1967 — A 
alleging that consideration for pronote was given 
in cash — Variance between pleading and proof 
held was not fatal to suit —- Money due prior 


to execution of pronote was good onsen 
oa 











Orissa Gram Panchayat Act (1 of 1965) 
See under Panchayats. 
PANCHAYATS 
——Orissa Gram Panchayat Act (1 of t965) 
S. 25 (1) (Il) — Disqualification under — 
When arises —- “Accrued to him’ — Interpre- 
tation Orissa 1 








Partuership Act (9 of 1932) 

——S. 43 — “Partnership at will” -— Dissolu- 
tion of — Notice to the other partner of one’s 
intention to dissolve the firm and that it stands 





disse!ved, held, sufficient Gauhati 12 A 
———S, 58 — See aiso 
(1; Civil P, C. (1908), S. 96 Goa 6 


(2; Contract Act (1872), S. 23 Gauhati 12 C 
—-—Ss. 58 and 69 — Registration of firm net 
necessary to initiate proceedings stated in sub- 
sec'ions (3) and (4) of S. 58 — Non-registration 
is a bar for those mentioned in sub-sections (1) 
and (2) — Suit for rendition of accounts of wn- 
registered firm maintainable AN 19 A 
Ss. 58 and 69 — Non-registration of firm 
does not invalidate arbitration clause embodied 
in the deed All -19 B 





Parntership Act (contd.) 

Ss. 58 and 69 — Unregistered firm cannot 
under S, 20 Arbitration Act move the Court to 
enforce arbitration clause — Dispute may how- 
ever be referred to arbitration without court's’ 








intervention All i9 GC 
S. 69 — See 

(1) Ibid, S. 58 i All 19 A, B, C 

(2) Civil P. C. (1908), S. 96 Goa 6 





S. 69 (1) and (2) — Bar under Sub-ss. (1) 
and (2) apply to existing firms only 


. Gauhati 12 B 
Penal Code (45 of 1860) i 





9. -34 — See Ibid, S. 302 SC 199 
S. 161 -— Bribery case — Evidence — 
Appreciation of —- Duty of officers in anti-cor- 


ruption department to secure independent and ` 
respectable witnesses of raid SC 91 A 
S. 161 ——- Bribery case — Laying of trap 
for public servant — Duty of Police Officer 
pointed out SC 91 B 
——---5. 165-A — Evidence and proof — Hostile 
witness — Value of his evidence — Conviction 
upon such evidence not barred — See Evidence 
Act (1572), S. 154 SC 202 
S. 171-B -—- See Representation of the 
People Act (1951), -S. 128 (1) SC 27 D 


S. 300 — Murder — Circumstantial evi- 
dence — Appreciation of — Expert opinion — 
Value of — On review the circumstantial evi- 
dence was found too shaky, suspicious and 
rante. to w sod foundation for con- 
viction — ri, Appeal No. 699 of 

D/- 9-4-1971 (All), Reversed Ca 


Ss. 302, 323 and 34 — Assault by four 

















accused — Only two accused armed with lathis 
-—— Assault with lathis, bricks and fists — Death 
of victim by injury caused by lathis — Convic- 
tiou of accused SC 199 
: S. 303 — Expression “under sentence of 
imprisonment for life” — Sentence contemplated 
‘IS operative executable sentence — Criminal 
Appeals Nos. 6] to 63 and Death Reference 


No. 2 of 1974; 

Reversed SC 133 A 

=D. 828 -— See Ibid, S. 302 l SC 199 

an (Extension of Laws) Act (25 of 
i 


D/- 27-2-1974 (Madh Pra), 


S. 4 — Mortgage executed before Notaire 
executable under the French law without re- 
course to suit —- Indian enactment extended to 
Pondicherry by the Pondicherry (Extension of 
Laws, Act, 1968, S. 4 (1), (2) — Subsequent 
suit on the mortgage in Indian Court — Main- 








tainability Mad 32 B 
Portuguese Civil Procedure Code : 
Art. 264 -—~ Decree No, 28-228 ‘dated 


24-11-37 — Sale in execution of decree — 
Judgment-debtor required to raise objections 
within 5 days of notification ~~ Objection filed 
more than 30 days after that date held was 








barred by time’ ` . ‘Goa 4 
Art, 563 — See Evidence Act (1872), 
S. 33 — Goa 11 E 
———Art, 564 ~- See Evidence Act (1872), S. 33 
Goa 11 E 
 ——Art. 641 — See Evidence Act (1872), S. 33 
i B Goa 11 E 
Precedents 
Judgment of co-ordinate jurisdiction -— 


Binding nature Bom 1 B 
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Precedents contd.) ` ~ Punjab Agricultural Produce Markets Act (23 of- 
Supreme Court decisions -—~ Ratio to be 1961) - k E En 
viewed in factual _background All 38 A 5, 23 — See also | 
7 (1) Ibid, S: 28° (xiii) Punj 1 -B,. É 
“ie ‘of Food: Adulteration Act (87 of (3) ra ome India, Art. 213 . 
Punj A 


2 (xiii), 7 and 16 °— Taking of sampes 
-for aH sis - from different - ‘receptacles at œe 





——-S. 23 (as eee in 1978 and 1974) — 


and same time — Taking of each sample cons- Enhancement of market fee —- Validity. — Fee 
` titutes scparate transaction of sale. ‘ Observations imposcd is compensatory — Art.:304. (b) HO} 

‘in AIR 1962: Cal 611, Overruled SC +95 attracted — Art. I4 also not violated 

——S. 7 — See Ibid, S. 2 (xiii) SC F95 Punj 1 Bi 








S, 16 — See Ibid, S. 2 (xiii) SC. 295 
‘Provincial Insolvency . Act (5 of +1920) 


S. 23 (as amended in 1973 and 1974 in 
Punj. & Har.) and Ss. 27 and 28 — Fee levied 
under S. 23 — Whether a tax or fee — En- 














a 9 (1) (b) — “Liquidated sum? — ee hancement of fee = een Punj 1 g 
pretation i S. 27 — See Ibid, S. 23 * Punj 1 
Seolas Pre-ptition a aon of as- S, 98 — See Ibid, S. 23 - Pwj 1C 
‘sets to remain unaffected — Debtors property Ss, 28 (xiii) ‘and 23 Le 
: . 2 23 — Levy of market fee 
:sold in execution —- Amount realised before in- 7 E : : 
_‘sélvency petition — Claims for payment by under S. 23 Amounts spent by market com 


>- mittees on donations given to educational insti- 
‘edecree-holders against same debtor if and when" tutions not imparting education in marketing or 
L 


agriculture .are not „within S. 28 and wholly un 








“Provincial Small Cause. Courts Act (9 of 1857) authorised Punj 1 B 
=—§. 9 — Forum. — Part of the suit trianle Ss. 28 (xiii) and 23 — _Levy of market fee 
-on regular side — ` Entire suit has necessarily under S. 23 — Amount. ` spent by marketing 
to be tried on the regular side . All 42 committee on eae supply epr e a EA 
: 4 is not covered by S. 28 — Such scheme- has no 
‘PUBLIC SAFETY. Ses connection with the marketing of agriculture 
—Conservation of Foreign Exchange and Ere- produce for which the markets have been esta- 
vention of Smuggling push Act (52 of © blished . Punj 1 E 
1974) : Punjab Security of Land Tenures Act (10° of 
—-—S, 3 — Purpose of denoi: — Interpreta- 1953) 
‘tion of a a — Punitive and preventive AD See under Tamno Laws. 
h m PA between- their p Cal 36 B _ Punjab State Electricity Board (Punishment and . 


—Maintenance of Internal Security Act (26 of Ap am Reswationy are 
































_ 1971) Puni 30 A, C 
; S. 3 —: Detention order — Grounds —- __ 4: ae : 
OS haa Reg. 13 (1) See also 
Vaguenéss © ~ Meg -Madh Pra 11 D (1) Corstitution of India, Art. 14 
——-§, 3 — Detention order -= Grounds — ~ Punj 30 D, E 
“Names. -of -associates of detenu not. “specified — (2) Constitution of India, Art. 226 l 
Order'i is not bad on ground ` of .vagueness Punj 30 F 
« Madh Pra 11 E ——Reg. 18 (1) as adopted by Haryana State 
s 3 — Order of preventive detention — Electricity Board) and. Reg. 7 — Employee 
Pendency of prosecution is no bar convicted under S. 188, Penal Code for deli- 
Madh Pra 12 F berate violation of order under S. 144, Cr. P.C. 
S (1) (a) (ii) — Breaches of law and — Punishing authority considering employee's 
a aud disturbance of public order wives Dis- conduct and circumstances of case and terminat- 
‘tinction j Madh Pra 11 A ingchis services — Termination order held was 
5,3 (1) (ay (i) — Offending acts and valid under Reg. 13 (1) Punj.30 A 
order of detention -—- Time lag. between the.. Regs. 13 (1), 7 and 30 (as adopted by Har- 
fwo >- Madh Pra. 1I B yana State Electricity Board) — Number of em- 
S. S (1) (a) Gi) —' Prosecution in réspecc of ployees of Board going on strike convicted. 
offending - acts ending in acquittal eae Relevancy. under S 188, Penal Code for deliberate viola- 
‘in passing detention order Madh Pra 1: (1 tion of order- under S. 144, Cri. P. C. — 


Services of employees terminated by different 
-—Mainienance of Internal Security (Amendment) punishing authorities at direction of» Chairman 











Ordinance (1975) ` by orders couched on same language — Orders 
Pre, — See Constitution of India, Art, 123 are’ valid, (Per Tuli, J.: Sandhawalia, }.,Con- 
Andh Pra 1 F GB) tra) - Punj 80 C 
5S. 5- _ ' See Constitution of. India, Art, 226 Reg. 18 — See Constitution of India,- 
Andh Pra L G- Art. if Punj 30 E 
. Nt aa of Internal Security (Second ~ Reg. 80 — See Ibid, Reg. 18 (1) 
aan Ordinance (1975). . «Pun 380 © 





Pre, — See Constitution. of India, Art. 128 Rajasthan Premises (Coatrol of Rent and Evie=: 
Andh Pra 1 F FB) tion) Act (17 of 1950) : 

—§. 5 — See. Constitution of India, Art. 228 

us : : Andh. Pra L G 





. See under Houses and Rents. 


_ Registration Act (16 ef 1908) 
: =N : -5. IT- — See Ibid, S. 49, Proviso 
a eo . i K : a4 Gauhati 10° A 
 4January) 1976 Index/2 so ; 


~ 








a 


18 _ .SUBJECT INDEX, A. L,R. 1976 JANWARY 


Registration Act (contd.) Sua ' 

——5. 17 (1) (d) — See Stamp Duty — Stamp 
Aet (1899), Sch. I, Art. 35 Delhi l5 A, B 
——-§s, 47, 48, 61 (2) — Operation of docu- 
meni, date of — Vendee in possession pending 
registration of sale deed cannot be held to be 











_ not in possession as owner All 7 F 
—-§, 48 — See Ibid, S5. 47 Al 7 F 
——-§, 49, Proviso and S. 17 — Release of 
' ¢itle to immoveable property — Unregistered 


Deed silent about delivery of possession — Re- 
‘Jeasee claiming title by adverse possession, — 
_Deed not admissible in evidence - 

' Gauhati 10 A 
—§. 61 (2) — See Ibid, S. 47° All 7 F 


Representation of the People Act (43 of 1951) 














S, 77 — See Ibid, S. 123 (6) Goa 16 B 
S..81 — Election petition .— Mode of 
presentation All 47 B 
S. 81 (3) — Compliance. of —- What 


amounts. to Section 81 (3) does not speak about 
service of copy of election petition on respon- 
dent — Word “eopy’ — Meaning All 47 C 
S, 8&3 — See also Ibid,’ S. 123 (6) > 
l Goa 16 C 
——Ss. 83 and 123 - (6) — Election petition 
alleging corrupt practice — Concise statement 
of material particulars not given -— Petition held 
liable to be dismissed Goa 16 A 
—— S, 97 — Petitioner praying for setting aside 
- respondent’s election and also for declaring that 
“petitioner himself had been elected — Respon- 
dent’s failure to file recrimination petition under 
S. 97 — Effect All 47 A 
5. 128 (1) — Bribery and gratification — 
Promise of construction of Dharamshalas at elec- 
tion time — Does not amount to’ bribery or 
bargaiuing ‘for votes SC 27 C 
S. 128 (1) — Bribery and gratification — 
What amounts to — Promise during election 
pericd of gun licences to people who vote for 
certain candidate — Does not amount to bribery 




















— Bargaining for votes —- What amounts to 
hon SC 27 D 
Goa 16 A 
“Ss. 123 (6) and 77 — S. 123 (6) is rela- 
© table only to Cl. (8) of S. 77 Goa 16 B 


—Ss, 123 (6) and 83 — Consent to com- 

- mission of corrupt practice — Does not amount 

to commission of corrupt practice Goa 16 C 

„Representation of the People} Conduct of Elec- 
tion Rules (1961) i 


R. 56 (as amended in 1972) — Ballot paper 
mot containing both signature and stamp — Not 
sufficient to establish that ballot paper was not 
valid SC 27 A 
—--R. 82 -— Jurisdiction for ordering recount 

C 27 B 
Sick Textile Undertakings (Nationalisation) Act 

(57 of 1974) l 

——-§, 3 — See Ibid, S. 4 (2) Bombay 28 
Ss. 4 (2); 3 — Notifications under Ss.- 4 
ard 6 of Land Acquisilion Actfor acquisition of 
land beicnging to Company — Undertaking of 
such Company vesting in National Textile Cor- 
poration — Notifications whether: cease to 
eperate ; Bom 28 


Specific Relief Act (47 of 3968) 
S. 20 — Specific performance — Discre- 
tion — Contract to transfer shares in Company 








~ 








Specific Relief Act (contd.) pay 

—- Transfer possible only on approval ot, Board 
of Directors and consent of Government -~ De- 
claration of right to get transfer in future can- 
not be made Orissa 4 A. 
S. 84 — Declaratory suit (without conse- 
quential relief) under O. 21, R. 63, Civil P. C. 
—- Whether offends S. 34 — See Civil P. C. 





(1908), O, 2, R. 2 Raj 20 D 
Stamp Act (2 of 1899) ` 
See under Stamp Duty. 
STAMP DUTY 
—-J. and K. Stamp Act (40 of 1977 Smvt.) 
—-—S. 33 — See 
(1) Ibid, S. 36 Jand KIC 
(2) Ibid, S. 61 (5) Jan K1 B 


SS. 86 and 83 — Decision of admissibility 
of documenis —- Postpcnements of such prelimi- 
nary issue in view of pending issue thereon — 
If and when valid — Judgment of Mufti Bahaud- 
Din Farooqi, J. D/- 24-5-1975, Reversed 
JandkK1C 
-—-Ss. 61 (5) and 33 — Appeals — If and 
when uo appeal ties against order dismissing 
application under S. 33 J and K 1 B 
—Stamp Act (2 of 1899) 
Sch, I, Art. 35 — Registration Act (1908), 
S. 17 (1} (d) — Document whether lease or 
agreement to lease and liable to stamp and re- 
gistration — Test Delhi 15 A 
‘Sch. I, Art. 385 ~~ Registration Act (1908), ` 
Section 17 (1) (d) — Agreement between land- 














‘lord and tenant —- Document whether lease or — 


agreement to lease — Requirement of registra- 
tion Delhi 15 B 
Sch. 1, Art. 40 (A.P.) — Duty on partition 
deed — Arrangement declaring share of one of . 
parties, granting him limited ownership in one 
Item and allotting two other items valued 
at Rupees 9,000 absolutely —- Total value of 
properties Rs. 1,96,500 — ‘Duty is payable on 
separated share of party Andh Pra’ 45 A 





States Re-orgévisation Act (87 of 1956) 
S. 115 — Gradation list after integration 
of State — Employees affected must file repre- 
sentations after provisional list is published and 
not to wait till Anal gradation list is published. 
Misc. P. No. 158 of 1964, D/- 17-11-1964 
(Madh Pra), Overruled. Misc. P. No. 127 of 
1966, D/- 20-9-1669 (Madh Pra), Reversed . 
SC 241 A 
S. 115 — Gradation list — List prepared 
after objective and thorough consideration of 
various aspects of career of émployees — List 
held valid SC 214 B 


Suecession Act (89 of 1925) 

S. 272 — Application for probate or in the 

altemative for Letters of Administration — Exe- 

cution of Will — Undue influence — Burden of. 

proof — Sound “disposing state of mind” 
Delhi 1E 











Suits Valuation Act (7 of 1887) 
See under Court-fees and Suits Valuations. 

Supreme Court Rules (1966) 

O. 21,. R. 2 and Order 47, Rr. J, 6—-Ap- 
plication under Art. 134 (1) (ce) of Constitution 
before High Court withdrawn — Ex parte 
special leave obtained from Supreme Court — 
Non-compliance with O. 21, R. 2 — Compliance 





Supreme Court Rules (contd.) 
held could not be dispensed with by Supreme 
Court under Order 47, R. 6 $C 176 


——‘). 47, R. 1 — Application under Art. 134 
(1) (c) of Constitution before High Court » ith- 


drawn — Ex parte special leave obtained fom 
Supreme Court —- Non-compliance with O. 21, 
“R. 2 — Compliauce heid could not be dispens- 


ed with by Supreme Court under O. 47, B. 6° 


— See also Ibid, O. 2], R. 2 SC 176 
O. 47, R. 6 — Supreme Court Rules (1666), 
O. 21, R. 2 and O, 47, Rr. 1, 6 — Application 
under Art. 134 (1) (c) before [igh Court with- 





drawn — Ex parte special leave obtained from 
Supreme Court —- Non-compliance with O. 21, 
"RL 23 — Compliance held could not be dispens- 


ed with by Surpeme o under O. 47, R. 6 
— See Ibid, O. 21, SC 176 


Tamil Nadu (Regulation) Act (3 of 
1955) 


——-S. 5 (1) (d) — Madras Cinemas (Regula- 
tion) Rules, 4 (1) — No objection ce-tifi- 
cate — Matters to be considered Med 7 
Tamil Nadu Cinemas (Regulation) Rules (1957) 
——-R. 14 (1) — See Tamil Nadu Cinemas ‘Re- 
gulation) Act (1955), S. 5 (1) (d) Meal 7 


Tamil Nadu Co-operative Societies Act (53 of 
1961) 


See under Co-operative Societies, 
Tamil Nadu Co-operative Societies Rules (1363) 
See under Co-operative Societies. 


Tamil Nadu Hindu Religious and Charitable 
Endowments Act (22 of 1959) 


S. 6 0) — Whether a temple is publi or 
private —- Determination — Test — On facts, 
held temple in question was private Mad 26 


ees Rules (1951) 
R. 2 (w) — Power to vary limits of ocal 


Cinemas 











area — “Telegraph authority has such pawer 
even in absence of express provision in Tele- 
graph Act Ker 15 A 

R. 2 (w) —- Notice -—— Variation of ocal 
area — Even public notice is sufficient 


Ker 15 B 
TENANCY LAWS 
—Beugal Tenancy Act (8 of 1885) 





S. 3 (L7) has no retrospective effect 

Cal 13 B 
S. 103-B (5) —- Suit for declaration of 
sthitiban raivati right —- Ertries in record ot 
rights recording plaintiff as sthitiban raiyat — 
Shifting of onus Cal 73 A 


—Bombay Prevention of Fragmentation and 
Consolidation of Holdings Act (62 of 1547) 











Ss. 9, 31 — Under agreement of sale, pos- 
session of land transferred after receipt of whole 
conside: ration —- Document of sale, to be execut- 
ed after obtaining per mission -— Transaction 
held covered by word “otherwise? and as such 
is void under S. 9 (1) Bon 10 

S. 31 — Word “otherwise” as used in 


S. 31 -— Meaning --- Under agreement of sale, 
possession of land transferred after receipz of 
whole consideration —- Document of sale, to be 


S. 3 (17) (as amended by Act of 1928 — 
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Tenancy Laws — Bombay Prevention of Prag- 
mentation and Consolidation of Holdings 
Act (contd,) 

executed after obtaining permission — Transac- 


tion held cover ed by word “otherwise” and as 
such is void under S. 9 (1) — See Ibid, S. 9 
Bom 10 


—Bombay Prevention of Fragmentation and 
Consolidation of Holdings Rules (1959) 


——-R. 27 — Word “otherwise” as used in 
S. 31 — Meaning — Under agreement of sale, 
possession of land transferred after receipt of 
whole consideration —- Document of sale, to be 
executed after cbtaining permission — Transac- 
tion held covered by word “otherwise” and 
as such is void under S. 9 (1) —- See Tenancy 
Laws — Bombay Prevention of Fragmentation 
and Consolidation of Holdings ‘Act (1947), S. 9 
Bom 10 
—Bombay Tenancy and Agricultural Lands 
Aee Region) Act (99 of 195$) 
Ss. 36 (1), 49-A (1), 2 (a), 49-B and 120 
— . Application under — S. (1) — Maintain- 
ability — Applicant aaa not be in physical 
possession: on 1-4-1963 and should be covered 
under sub-section (2) (a) of Ss. 49-A and 49-B 
Bom ] A 





——§. 49-A (1), (2) (a) — See Ibid, S. 86 (1) 
Bom 1A 

——-S. 49-B — See Ibid, S. 86 (1) Bom 1 A 

— -§. 120 --- See Ibid, S. 36 (1) Bom IA 


—Punjab Security of Land Tenures Act (10 of 
1953) - 





-S. 2 (3), Proviso (ii) (a) — “Permissible 
area of displaced person — Determination — 
Determining factors SC 63 





-S. 18 -~ Purchase of proprietary right by 
tenant from big landowner —- Right vested in 
tenant by virtue of S. 18 (4) aoe divested by 
subsequent death of Landowner and devolution 
of his rights on his heirs SC 49 A 
—U. P. Zamindari Abolition and Land Reforms 
Act (1 of 1951) 
Ss. 6 (i) (a) and 7 (aa) — Vesting of 
estate — Under-proprietor having right of 
fishery granted by decree —+ Right vests in the 
State All 44 A 


—~-S. 7 (aa) — See Ibid, S. 6 (i) (a) 
All 44 A 
—West Bengal Estates Acquisition Act (1 1954) 











S.5-A — See Civil P. C., (1908), S. 11 
Cal 1 

S. 89 (As amended by W. B. Act 31 of 
1968) — See Ibid, S. 44 (2a) Cal 15 A 


——Ss. 44 (Qa) (As amended by W. B. Act 31 
of 1969); 39 — Earlier amending Act 9 of 
1967 not assented to by the President — Effect 
of — S. 44 (2a) has no bearing on acquisi- 
tion of estate or rights of intermediaries or 
raivats —-- Not invalid because earlier Amending 
Act was not assented to Cal IBA 
—West Bengal Land Reforms Amendment Act 
(33 of 1974) 


——S. 8 (D — Dispute between person claim- 
ing as Imugedar and third pariy — Refcrence 
of disputt to authority mentioned in S. 18 
(1) Cal 13 D 


Tolls Act (§ of 1851) 


——S. 2 -— Notification dated 21-10-1974 issu- 
ed by Ccyernment of West Bengal levying tolls 


ee 


20 -> 


-Tolls - Act (contd.) 

with regard to certain bridges — -Failure to 
mention actual costs of their construction or re- 
pairs will not render notincatipa ultra vires 
S2 Cal 32 A 


— Notification nde dated 21-10- 
1974 leni ing tolls with regard tọ certain bridges 
— Not necessary that toll must be correlated 
- to actual expenses of construction or mainten- 
ance of a particular bridge upon which it is 
levied, Cal 32 B 


——-S, 2 — Section if “safer, from vice of ex- 


‘cessive delegation of legislative. powers after the 


schedule fixing maximum rate of toll has been 
repealed . Cal 32 C 
-——-S, 2 — Leyy of Tol — Purpose to create 
a ‘fund’ for construction of future bridges -in 


the State —- Compensatery character of toll, 
not lost . Cal 32 D 
S. 2 -— Notification under, dated 21-10- 





1974 levying toll with regard to certain bridges 


at the rate of Rs. 3 per evéry bus loaded or’: 


unloaded —+» Not excessive or arbitrary . 
Cal 82 E 


feria 2 — Notification Ae dated 21-10- 


1974 levying tolls in respect of.certain bridges’ 
'— Signed by Deputy. Secretary to Government 


by order of Governor _.and published ` in < Cal- 
cutta Gazette — Notice ‘in vernacular issued 
in‘ names of collecting officers mentioning date 
‘fixed: for ‘actual collection of tax — Notification 
not bad 


Town Improvement 
——See under (i) U. P. Tow fe RNIN, 
Act (VIII of 1919), S. 10 a (ii), Land Ac 
- quisition Act (1894), S. 23 (U. P 
Transfer. of Property Act (4 of a 
mS, G Property — Statutory rights of 
claimants to compensation are ‘separate rights 
: to property of each claimant —~ Such rights are 
‘property within the meaning -of section 
: SC 211 B 
S..41 — A purchasing property in court 
auction in B’s name —.B at A’s instance trans- 
ferring it to C without consideration —- D pur- 
chasing it frem G — Possession. throughout ré- 
maining with A — Original sale deed remain- 
ing with notary public — Effect 
. 51 — hnprovements by „trespasser 
‘Raj 20 & 
—-Ss. 53-A and 54 — Contract to transfer 
under S. 53-A — Consideration need not pass in 
praesenti Pat .2. B 
S. 53-A — Delivery of possession — Need 
mot meee ny be at the instance of vendor 
Pat 2 C 














-7 Consideration need not pass in praesenti— See 

‘fbid, S. 58-A > Pat 2. B 
— 5, 60 -—-See Ibid, S. 83 Pat 18 B 
Ss. 83, 80 — Deposit of mortgage money 
by mortgagor — If and when’ redemption suit 
not maintainable for absence of notice of. ten- 
der to mortgagee Pat 18 B 
—-—§. 105 — Lease — ‘Covenant for renewal 
— Conditions in covenant must be fulfilled be- 
fore there can be renewal ' Jand K 5G 





~~ 


eL PO Tey 4 ` 


Cal 32 FE- 


S. 54'`— Contract to transfer u/s 58A —’ 


. ———S, 126 


- pa Gram Panchayat 


Goa 11G - 


~~ 
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Transfer - of Proper by: Act (coatd.) 
S. 108 (q) — Provisions of — Subject of 
rent control imposed by E. P. Urban Rent Res- 


triction Act, 1949 Punj 27 E 


— Revocation of Hiba-bil-Ewaz 
— Undue influence alleged — Proof — Essen- 
tials — Meré.showing that plaintiff relied upon 
defendant for advice not. sufficient. A, F. A. D. 
No, 79 of 1965, D/- 9-11-1967 (Pat), Revers- 
ed . SC 168 A 


rE He 


ty, 


U. P, State Lenis (Prevention of Disquali- 


fications) Act (15 of 1971) 


sS. 3 — See Constitution of India, Art. 181 
(1) (a) All 26 
U. P. (Temporary) Control of Rent and Eviction 
Act (8 of 1947) _ 
See under Houses and Rents. 
U. P.. Urban Buildings (Regulation of Letting, 
Rent and Eviction) Rules (1972) - 
See under Houses and Rents. 


West Benga] Estates Acquisition Act (1 of 1954} 


See uuder Tenancy Laws. 


West Bengal Land Reforms Amendment Ast (33 
of 1974) 
- See under Tenancy Laws, 

West Bengal Premises Tenancy Act T of 1956 
See under Houses and Rents, . 


Words and Phrases . ob oa 
“Accrued to him” — See. Panchayats 
Act (1965), S: 25 (L) 
Orissa 1 (FB) 
——-Article --- See Drugs and Magic Remedies 
(Objectionable Advertisements) ‘Act (1954), S. 2 





area 


(b) (ii) SC 171 
—- “Donation” — -Meaning of — See Expendi- 
ture Tax Act (1958), S. 5 (j) SC 140 B 

“Execution of document” =- Meaning’ of. — 





See Negotiable Instruments Act (1881), S, 118° 


All 23 A 
“Otherwise” — Werd “otherwise” as used 
in §..81 — Meaning -~ See Tenancy Laws —_ 


Bombay Prevention of Fragmentation and Con- 
solid ation of Holdings Act (1947), S. 9° 


Bom 10 
—— “Surcharge” — Meaning — See Electricity 
(Supply) Act (1948), *S. 49 SC 127 A 


oe Compeneotion Act (8 of: 1923) 





2 (L) (l and (g) — Total Disablement 
— Boca injury ~io carpenter in the cours? 
of employment — Amputation of left hand 


above elbow ~— since carpenter cannot work 





with one hand disablement. is total and not 

partial SC 222 B 
S: 8. —- See Ibid, S. 4-A SC 222 A. 

——S, 4 —- See Ibid, S. 4A SC 222 A ~ 


Ss, 4-A, 4, 3 and 19 — - Accident resuiting . 
in personal. injury te workman — Liability ot 
employer arises as soon as personal injury is 
caused — .S. 19 docs not suspend such liability 
— Failure to pay - compensation —. Employer 
liable to pay interest and penalty SC 222 A 


-S. 19 — See Ibid, $44 ° SC 222 A 








LIST OF CASES OVERRULED, RE VERSED AND DISSENTED FROM al 


ALLAHABAD 

AIR 1925 Oudh 561. = 28 Oudh Cas 208 — 
Held no longer good. law in view of AIR 
1954 SC 840 AIR 1976 Raj 20 A. 

AIR 1935 All 768 


` Diss. AIR 1976 Orissa 8. 
(19 si Criminal Appeal No. 2072 of 1367, 
23-4-1970 (Al) -— Partly Revers. 


AIR 1976 SC 199. 
ae ne appeal No. 669 of 1968, D/- 3-4- 
i (All) — Revers. AIR 1976 SC 69. 


ANDHRA PRADESH 
1955 Andhra 207 = 1955 ` Anah WR 


AJR 
‘18 —- Diss. AIR 1976 J-and K 1 
AIR "1960 “Andh Pra 634 == 1966 Andh ao 866 


' Diss. AIR 1976 Raj y. 
AIR a Andh Pra 123 = (1961) 2 Picea WR 
— Diss, AIR 1976. All 21 
a9) 2 “Andh - WR 18 — Revers, AUR 76 
tage a BOMBAY 
(1978) Spl. C. A. No, 14 of 1971, D/- 2-8-2978 
pow z Over. AIR 1976 Bom 1 A. 


CALCUTTA 


AIR “jop Cal 633 = 28 Cal WN 559° — Diss. 
-AIR 1076 Goa 11 B.C; 


Obsexyations in AIR 1962 Cal 611 = : (1962) 2 


Gri LJ: 747 — Over. AIR 1974 SQ 195. 


GUJARAT - 
(1971) M. C. A.. No. 409 
Revers, AIR, 1976 Guj 1 
1974 S. €, A. No. 1404 
_ 1974 (Guj) — Revers. AIR 1976 SC 93. 
JAMMU AND KASHMIR 
(1975) Decision in Appl. 
C.0.S. No. 89 of 1974, D/- 24-5-2975 
pi E K.) — Reversed "AIR 1976 J and 
K 1 è 


KARNATAKA 


AIR (19% Kant 171 — Revers: AIR 1976 


t 10. 
aon) W. P. No. 6344. of 1974,. D/- 5-3- POTD. | 


— Revers:; AIR +1976 Kant 1. 


MADHYA PRADESH 


(i984) Mise. P. No. 186 of 1984, D/- 17-11- 
964 (Madh Pra) — Over. AIR 1976 SC 


of 1966, D/- 2)-9- 


(Kant) 


214 
(1969) a P, No.. 127 
1969 (Madh Pra) — Revers. 


H4 A. 

AIR ee ge Pra 100 — Reyers. . AIR 1976 
G 

AIR 1970 Madh Pra 261 = 1970 Jab a 723 


= 1985 All LJ 1000 — >` 


of 1971 (Gu) — ' 
A. 


of 1974, D/- 251l- ` 
| AIR 1974 Pat 280 - 


D/- -19-5-1975 in 


AIR -197€ SC 


. Madhya Pradesh (contd.) 
AIR 197 L Madh Pra 104 = P MPLJ 902 
—- Over. AIR 1976 Madh Pra 5 (FB) - 
ue. ‘Criminal Appeals Nos. 61 to 63 and 
eat 
1974 (Madh Pra) — Revers, AIR 1976 
- $C 133 A, i 
AIR 1975 Madh Pra 30 = 1975 Jab LJ 384 
—- Not F. AIR 1976 Raj 20 A. 


MADRAS 


(1906) 16 Mad LJ 364 — Held not eed fied in 
view of AIR 1945 Mad 157 (FB) AIR 
1976 Mad 15, 

AIR 1924 Mad 494 = 46 Mad uy 415 (FB) — 
Diss. AIR 1976 Raj 7. 

AIR 1962 Mad 383 = (1962) 2 Mad LJ 132 
— Diss. AIR .1976 Raj 7 


, 1973 Lab - IC 995 (Mad) .— Revers. AIR 1976 


(1974) 88 Mad LW 288 — Revers, AIR 1976 

SC 73. : 
ORISSA 

(197 3) F. A.’ No. 96 of 1966, D/- 19-10- 1973 
(Orissa) — Revers. AIR 1976 Orissa 15. 

PATNA 

No. 779 of 1965, D/- 9-H- 

1967 (Pat) — Revers. AIR 1976 SC 163 


1968, Pat LIR 91 Revers AIR 1976 SC 


A, B, C, 
AIR - 1972 Pat 376 .. mema Nat foll.. AIR . -1976 
Pat 14. 


(1967) A.F. A.D. 


= 1974 BLJR 201 - — Not 
foll,” AIR 1976 Pat 14. 


PUNJAB 

AIR 1933 Lah 8 = 140 Ind Cas 223 — Held 
no longer good Jaw in.. view of AIR 1954 

SC 840 AIR 1976 Raj 20 A. 
net m Pun LR 865 = ILR (1962) 1 Punj 
—— Held no longer good law in view o 
ae 1963 Punj 1 (FB), and AIR 1967 SC 

.%73? AIR 1976 Punj 21 

(1971) Cri. Appeal No. 1027. of 1969, D/- 25-2- 
orn (Punj) — Revers. AMR 1976 SC 


91 A. . 
ILR (1978) 1 Punj 496 — Over, AIR 1976 
Punj 1 A, 
(197-4) C. W. No. 4346 of 1974, D/- 4-11- 197 74. 
(Punj) — Revers. AIR 1976 SC 57, 
RAJASTHAN 


(1970) Civil Spl. Appeal No. 172 of 1970, 
D/- 29-7-19 o (Raj) — Partly Revers. AIR 


— Diss, AIR ae Mad 22, 1976 SC 3 
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1976 Ron © B 325 


1976 Bar L B 567 
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eee 


AIR 1976 Rajasthan 


ATR 


Other Joursals 
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1975 W L N $37 
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ERRATA ; y 
JAY i R. 1975 S C, 2299 (Dec. Part) 


© “AL. „page 2403, Col. L, Para - 421. Line 6 ‘read gesture! ‘instead pi 


‘geusture’, 
XIA). At page 2403,. Col. 4, Para 422, Line 22, read “have voluntarily ‘token 
pee instead: oi” “voluntarily taken”. ze a 
egy! At page 2404, Col. 1, “Para 425, Line 24, Omit the word “the” after tae 
word “from”. Tos n Se 
“iggy “At ‘page ‘2415, Col: ‘i Litie 23, add aS word “that” after the word 
es fmeans”. eae ete P 4 atest 


oe * 


E At — 2420, Col. 1, Para sd Line 6, read “soniething” instead of 
~ “whatever”, i 


K ‘At: :page 2425. CL i Line 8, ‘add the Sava. “those of” before the words 
i “these dignitaries”. l i 


; 6). At page 2425, Çol, 2, Line 2, read “decided it” instead c of “decided in”, 
“en “At page 2426, Col. 2, Para 519, Line 7, omit ‘after the word “however” A 
< @) At page $427, Col. 2, Lines 6-7, omit ‘the words “was repealed”, 


W) At page 2428, Col, 2. Lines. 13-14, after the words “4th Clause” read | ‘in 
Article 329A” instead! of “in the 39th Amendment”. 


££). At page 2430, Col, 2. Para G Line 5, read “Ravi” instead. of “Keu- 
 taliya”, ~ R 


E <18.A) At page 2430, Col. 2, Para 534, Line 13, omit the word “been” preceding 
' the word ‘ ‘given’, 
*0B) At PRE "2432, Col. 2. Para 543, Line 6, read ‘causes’ ‘instead of ‘course’, 


"E coc) At page 2434, Col. 2, Para 550, Line 9, read. “Bonham’s case” instead of 
“Monham’ s case” poa 


ay At page 2435, Col..2, Para 555, Line 3, after the first sentence ending 
. with the word “Constitution” add the following sentences: 
It is noteworthy that the phrase “Sovereignty and integrity of India” 
=> ‘was inserted in 1963 in Article 19 (2), (3),and (4), to denote the poli- 
7 tital independence and wholeness of the country vis a vis other coun- 
-. °°. tries. It was also introduced in the oaths of “allegiance” to the ‘Con- 
” stitution prescribed in the Third Schedule indicating that the duty bo" 
uphold “the Sovereignty and integrity of India” follows from a recogni- 
tion of the Supremacy of the Constitution. 


eae. ve 
Ia $o wet 


{12) At page 2437, Col, Ae Pare. 562, Line 16, read. “Hazard” instead of “Hows z 
ard”. 


u3 At page 2439, Col, 1, Line 14, add “it” before the word “places”, f 


(22) 


At page 2444, Col. 1, Para 580, Line 92, read “blamed” instead of 
“balmed”, 


At page 2448, Col. 2, Para 592, Line 2, add the word. “to” after the word. 
“resorting”. 


At page 2448, Col. 2, Para 593, Line 8, read. “ig” instead of “as”, 


At page. 2449, Col, 1, Line 19, read “Three aaa instead of “There- 
notions”. 


At. pagé 2449, Col. 1, Line 20, read “of” instead of “or 
At page 244% Col. 2, Para 595, Line 14, read “a declaration given of” 


instead of “making a declaration of the”, 


At page 2450, Col. 1, Pare 597, Line 22, omit the word “the” after the- 
word “under”. 


At page 2450, Col, 2, exiscing para 600, Line 13, after the sentence end-- 
ing with the word “that” add the following sentences: 

Legislative action can sometimes be made to serve as an unodjectionable- 
substitute for what could and should, strictly and -properly, be done- 


judicially. But, could this be done here without legally insurmountable: 


eifficulties? 


At page 2450, Col, 2, exis-ing para “600° to be renumbered as “S09 A") i 


{22A) At page 2450, Col. 2, existing para 600, Line 13 from the words “The- 


(23) 


(24) 


(25) 


(28) 


(29) 


€38) 


Act of 1951” till the end o? existing para treat as separate para and may 
be numbered as “600”. 


At page 2453, Col. 2, Line 51, read “Article 191 (1) (a) instead of “Arti-- 


ele 19 €) (@)”. | 


` At page 2455, Col. 2, Para 624, Lime 52, omit “,” after the word “how- 


ever”. 


At page 2455, Col. 2, Pare 624, Line 54, read “minority” instead of 
“minorities”. | | 


` 


At page 2456, Col. 2, Para 627, Line 2, add the word’ “Art.” after the 
word “of”. 


At page 2456, Col. 2, Para 628, Line 12, read “329A” instead of 
“390-4 (4)”. 


At page 2457, Col. 2, Para 632, Lines 34-35, read “international question. 
yet” instead of “international questions. Yet”, 


At page 2458, Col. 2, Lines 41-42, read “Clause (4) of Art, 329A” in~ 
stead of “Clause 329A (95 


At page 2459, Col. 1, Line 6, read “deemed ever” ‘for “deemed over”, 
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Selected Law Books 


1, AIYER: Law of Contempt of Court, Parliament and Public 
of Courts Act 1971, and General Contempt Law 
with Chart of Corresponding Sections of 1952 
Act and 1971 Act). 

2. RAO: Law of Injunctions — In 2 Vols., 

3. GUPTA : Firearms Ballistic and Juri sprudence 


4 AGARWAL : apai Court Criminal Digest. In 2 Vols., 
. 1950-7 , : 
5, VERMA: Muslim Marriage and D-ssolution, (1971 Ed. 


with 1975 Supplement) 
6,5, ROW: Court Fees and Suits Va uation Act, (Central: 
j and States} Aad Ed. with 1975 Supp. ) 
T. Tany All 'ndia Criminal Digest 1974 
nuer me Court Digest 1974 
9. KRISHNASW AMI: Law of Adverse Possession. 
10, BANERJEE: Law of Criminal Appeals and Revision. 
(1971 Ed, with 1975 Supplement), 
R, SHARMA: Law of Mesne Profits. 
re SUBRAHMANYAN & SINGHAL : rate Act, In 2 Vols., 
8 Ed. with 1975 
a niea 
13. CONSUL : Probation oR Act rand Rules. (Central 
tates 
14, JAI PRAKASH: Essential Commodities ra (with upto- 
date Central Coatrol Orders). ci 
it 


15 .CHANDA: - Law of Notices (Civi and Criminal. 

Model Forms) (1971 Ed, with 1975 Supp). 
16, BEOTRA: Customs Act (L971 Ed, with 1975 Supp). ` 
17. KATIYAR: Easements and Licences. . 


18, SETHI: Hindu Succession Act, - 
19, AG ARWAL ; Privy Council, Federe! Court and Suprema 
' Court Taxation Digest 1922 — 1974, 


(1922—1972 Ed. wth Addenda of 1973 — 


and 1974 Cases). 
20, S. ROW: Provincial Insolvency Act, 


21. BENDRA: Interpretation of Statutes. 
-22, BAGGA: Labour Manual (containing about 70 Labour 
Acts and Rules) In 2 Vols. 
23. ACHAR: Motor Transport Workers Act (with States 
Rules). (1970 Ed. with 1975 Sapp.). 
94. SUBRAHMANYAN: Law of Minors. 
38, CHATURVEDI: Natural and Social Justice. 
26, BEOTRA: Partition Act (with model forms), 
27, SINGHAL : ` Indien Pe oat 7 Acz. (with States Rules) 
(1966 Ed. with 1975 Supplement), 
28. BINDRA: Bindi : Pleadings and Practice (with about 
550 Model Forms), 
29, SETHI: vols Acts (Central and States) (1970 Ed, with 
1975 Supplement) 
30, AGARWAL : Supreme Court Sales Tax Digest. (Central 
and States) 1950—74 (1950—72 Ed. with 
Addenda of the 1973 and 1974 Cases), 


31, SASTRI: Societies Registration Act. (Central and States), 


_.. Servants (containing commentaries on Contempt . 


8th Ed. 


Srg Ed. 
Sth Ed, 


'Srd Ed. 


Srd Ed, 


2nd Ed, 


3rd Ed. 
Sth Ed,’ 
5th Ed, 


Srd Ed. 


6th Ed. 


2nd Ed, 
Ind Ed, 
2nd Ed, 


2nd Ed, 


2ad Ed, 
Srd Ed, 


oth Ed, 


. 832, BANERJEE: Law : Specific Relief T. L, L, (1971 Ed, y. 


1975 Supplement). 
33, GOPALAKRISHNAN: Law of Wilk. 
34, CHAUDHARI: Artof Writing Judgments (with Civil -and 
Criminal model Jadgments), + 
85. RAO: Law of Agency. 
36, DAS: Arbitration Act. 
37. AIYER: Law and Practice of Arms and Explosives. 
38. ANAND: Constitution of India (1968 Ed, with 1974 
Supplement). 


Place your order with the publishers : 
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Rs, 
Rs. 
Ris, 


OT. 





60/00 
120/00 
40/00 


100/00 - 


30700 


28 Aut Inpra Rarorrer.1976 JANUARY ` 





GEN E GRAND ‘OPPORTUNITY. 
TO SELL YOUR OLD BIOKS 





f WE 'PURCHASE op Books ? Like A. I Rs Or D. Jy B. Li Ra, 

~ LO EO W:N Ete Ete. `] 

te. 2 3 * IF YOU "ARE WILLING TO SELL- 
. fe WE ARE READY TO PURCHASE: 


1, ALL INDIA REPORTER- — 


ee CRIMINAL LAW JOURNAL- tee 
s ~ 1904 to 1974 or Any Series or Break Years 


| 3. ANY STATE JOURNAL like- . | 
LS B. LR, ALJ, P. L. Ry ML J, 0, W; N, eie. ete i; 


4. ALL ENGLAND LAW REPORTS 
~~ , 1936 to 1973 or any Break Series or 
Break Years: : 
| 5. HALSBURY’S LAWS OF ENGLAND- 
, 8rd Edn. - 48 Vols. a 
6 LAW REPORTS INDIAN APPEALS- 
- a : Vols. 1 to 77 or Vols.: 1 to. 56 or 
. __ Miscellaneous volumes. 
7. ANY. OTHER INDIAN OR FOREIGN REPORTS : 


REMEMBER US WHENEVER YOU ARE GOING 
‘TO DISPOSE OF YOUR COMPLETE LIBRARY 
OR PART THEREOF, 


|. Please Write immediately regarding Condition 
i and other Details of the Books to — 
ee “CHETANDASS WADHWA 


|. M/s. Wadhwa & Company 

| LAW BOOK.SELLERS, PUBLISHERS & DEALERS - | 
- . IN SECONDHAND BOOKS. 

l .DHANTOLI, N A GPU R-440012. 

i J. K. W./3/75 


_ 1914 to 1974 or Any Series or Break: Years. | 
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A STAR IN THE HORIZON! A MONUMENTAL WORK! A BOOK YOU CANNOT MISS! 


Supreme Court. Criminal Digest, 1950-75 | 


By S. K. AGRAWAL; ADVOCATE 


. (Author of All India Criminsl Digest, 1961-1970, and its Yearly Volumss 
Supreme Court Digest, 1950-70 and its Yearly Volumes) 


ord Edition iti Two Yolumas — —1600 Foyal Pages—Delux Biading—Pzice Rs. 100/- par sat 


The publication of Supre eme Court Criminal Digest may be regarded ag a red letter day 

in the annals of legal literature. _ 

This is a monumental as well ag encyclopasdic work which has gained immense popu- 
larity which can be judged from the single fact that three editions have been called for within 
a short span of five years. 

The first edition was released in 1971 and went out- Sui soon after its raleags, the 
-gecond edition was releaged in 1972, which also got the same response. Now the third edition 
as above is before you. It is also expeeted to go out-of-print goon. 


A few reasons why this Digest has gained popularity are as under: 

{1) This is the only Digest which hzs been prepared after consulting almost all Law Journals 
~reporting Supreme Court Cases and it can be safely said that it digests almost all the cases 
delivered by the Supreme Court of India which is a rare feature, Generally authors prepare. digest 
after corsulting one or two law reports amd since journals omit some or the other case for want of 
-space, paper, etc., therefore no other Digest can contain so many cases. as this Digest contains, 
Therefore, the Bench and the Bar desire to have this Digest because they do not want to miss any 
Supreme Coort Case. 

(2) The Supreme Court has by now covered almost every iutportant point of liw, therefore, 
‘the Bench and the Bar both prefer to reer to-one Supreme. Court judgment on a point rather than 
‘to refer to the various-judgments on tha: point by different High Courts because the judgment of 
the Supreme Court is the LAW OF THt LAND. 

(8) At times the Judges have to give verdict on an allied point in order to clarify the judgment 
onthe main point. The judgment pivem on the allied point is also digested, 

" (4) Judgments given on points which are not covered by any ‘Statute law are also d' gested 
“ander the subject heading, 

(5) The head-notes are in the wordings of the judgments (as far as possible), pherefore they 
<an be referred to in Courts. 


Likewise there are such saljent features by virtue of whieh this Digest has become indispens. 
able for the Bench and the Bar,’ 








The author has become a legendary Foure in ‘the legal world for digests. 
Probably there is no law library n India which is not having some or the other 
{digests prepared by this author. The author has made his name for preparing 
<lassic digests having the followinz salient features: 


(1) A self-explanatory catchword in shortest form has been given before every head~note 
by which the subject-matter 3f the point dealt with bicomes. clear in a second. i 


(2) After every catchword, a self-contained analyticzl, precise and to the point head- 
note of each judgment is gN. 


(3) Maximum cross-references of all Indian Legal Journals are given. 
(4) Parties’ names as in judgments are given. 


(5) The earlier cases which are overruled, reversed, distinguished, followed, we red or 
exrplainid are mentioned, 


(6) Consolidated Table of Cases Jiving names of parties alphabetically arranged are given 
at the bsginning of aach volame. 


(7) Cazes under all Central and States Acts are diges‘ad. 


In a nut-shell this book will prove to be of great assistance to you in-your 
' day-to-day need. 


Place your orders with:—- L A W BOO co w PA N-Y 
E Sardar Patel Marg, Post Box: No. 4, ALLAHABAD. 
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Phone: 3441 Grams: Document Houses, SIMLA-3. 
(A, I. F. D. INVESTIGATION BUREAU ) 1980-1976, 
FULLY EQUIPPED with MODERN LABORATORY & LIBRARY, 
for DETECTING FORGERIES in IMPORTANT cases in any Language. 
l Wille, Partnerships, Agreaments, Deeds, Pronotes, ete, ` 
Refer to: SENIOR CONSLTS. 


SCIENTIFICALLY FORENSIC OPINION UPHELD by JUDGES 
of the SUPREME COURT of INDIA. 


on Examination of Questioned Documents Inks & Paper Analysts & Ballistic Haperts, 
Dr. BAWA R. SINGH, Ph.D., Gold Medallist, 
(Great Britain), etc. F. R: M. S., M.R.P.S. | 
with NO EQUIVALENT & NOTHING PARALLEL 
More than 46 (Forty-six) Years Successful Experience 
QUESTIONED DOCUMENT EXAMINER'S HOUSE, SIMLA-3S. 


t 
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JUST PUBLISHED 
Monir į Principles and Digest of the Law of Evidence 





dth Edition 1975 (Sections 1 to 31) Volume I Rg. 60.00: 
Volumes IL and II In the Press. 

1 Om Prakash Agarwala: Compulsory Acquisition of Land in India Fourth, 
1974 Edition Rs. 70.00 

2 Malhotra: Dismissal, Discharge, Termination of Service and Punishment 
with Model Forms, 5th 1975 ed. Rs. 48.00 
3 Mehra: Handbook of Drug Laws, Second 1974 ed. Rs. 45.00- 
4 Justice Malik. The Art of a Lawyer, Second 1974 ‘ed. Rs. 40.00 


Hargopal : The Indian Draftsman (Book on Legal Drafting) Third 1974 ed. Rs. 55.00 


THE UNIVERSITY BOOK AGENCY 
Elgin Road, Post Box 63, ALLAHABAD—211001 
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Grams : “EXPERT JAIFUR” | Telephoze : 72185 


INTERNATIONALLY KNOWN EXPERT 
AGAIN AT YOUR SERVICE 


Prof. B. B. Kashyap 


B.A, eiia (Delhi), M.LALL (U.S.A,), F.R.MS, (London) 
HANDWRITING & FINGERPRINT EXPERT 


Recently visited New Scotland Yard of London and various Forensic Soisnez 
Baboratories of 16 countries of Europe. Africa and Asis, i o. England, Denmark, Norway, 
‘Sweden, Finland. Holland, Belgium, France, Wast. Germany, Switzerland, Italy, Graess, 
Reval, U. A. R, Iran and Afghanistan, where Kashyap had gone to attend twe 
International Conferences, advanced study and lecture tour; = — 


Chitaranjan. Marg, C-Schemes, jaipur-1. (Ran) 
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Qualify asa 





DOCUMENT “EXAMINER. 
for a BETTER Future, STATUS & SUCCESSFUL CAREER | OF SECURITY 
VERY VALUABLE GENERAL TRAINING © COURSE at ` 

COLLEGE OF DOCUMENTS | SPECIALISTS. - 

:. a (Established : 1930): . 
Re-staried acter partition of the Country 
Prospecius for Postage ‘stamps of only ninety-jive paise, 
QUESTIONED -DOCUMEAT EXAMINER'S HOUSE, SIML A-3, 
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TELEPHONE: 23113 = | TELEGRAMS: “EXPERT, NAGPUR” 
For Expert Opinion & Evidence 


C. T. BHANAGAY 


TRAINED IN ENGLAND F,A. F.Sc,; 8.4., LL.B., F.B.M.S. (LONDON) 


Government Consultant For Questioned Documents: 
HANDWRITING, FINGER-PRINTS AND BALLISTICS EXPERT AND CRIMINOLOGIST ` 


ew NAGPUR- 10. 


Telephone: 362 Telegram: 3622 
EXPERT A. N. MAZUMDAR L™M.F.LP. | 
GOVEENMENT & MILITARY 
Handwriting, Finger Print € Fire Arms Examiner & Criminologisi 
45-A, Strachey Road, Civil Lines, Allahabad-i. U. P. 


Photography Trained at Allahabac University. Courts all over India sending origina) 
documents for Examination. 
Only EXPERT in India whose LABCRATORY & DARK ROOM Equipped with the latest FORENSIQ 
SCIENCE Y PPARATUS for Detecting Fraud, Forgeries, Fakes, Erasing, Addition, Alteration ate. ota. 
Specialised in bringing up Erased Writings. 
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Grams : SERES 3 Phone} 412182 
‘ HAND WRITING EVIDENCE 
By K, S. RAMAMURTHI, Handwriting Expert (48 years standing ) 
” 3, IIL Main Road, Gandhinagar, Adyar, MADRAS: 600020, 
Foreword by the Honourable Mr. Justice G. RAMANUJAM, Judge High Court, Madras 
Honourable Mr. Justice PARTHASARATHY, Judge High Court, Hyderabad, 
says the book is indispensable in the conduct of disputed document cases, Price Rs. 30/-. 
Copies from K, S. PRASAD, Handwriting and Finger Print Expert 
3, IH Main Road, Ganihinagar,; Adyat, Madras : — 600020. 
DISPUTED DOCUMENTS? Phone: 565488 
Consult: Me Ke MEHTA, Examiner: Questioned Documents, 
15-A/33, Western Extension Area, Ajmal Khan Road, Karol Bagh, NEW DELHI- 5, 
Author of: IDENTIFICATION OF HaNDWRITIRG & CROSS-EXAMINATION OF EXPERTS, 





4th enlarged & reviged adition. Price Rs. 32-56 
IDENTIFICATION OF THUMB IM PRESSIONS & OROSS- EXAMINATION OF 
FINGER PRINT EXPERTS. . and dition. Price Re, 15-00 


The Supreme Court & almost all the High Couris have purchased the books for Judges’ Library. 
Various Ssurts threxghout India send original documents to M, E, MEHTA for opinion, 
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AIR 1976 SUPREME COURT 1 
(From: Madras)* 
V. R. KRISHNA IYER AND S. MUR- 
TAZA FAZL ALI, JJ. 

Ratnam Chettiar and others, Ap- 
pellants v. S. M. Kuppuswami Chet- 
tiar and others, Respondents. l 

Civil Appeal No. 685 of 
D/- 18-9-1975. 

(A) Constitution of India, Article 
133 — Concurrent findings of faci — 
Interference by Supreme Court. 


It is a well-settled practice o2 the 
Supreme Court not to interfere -yith 
a concurrent finding of fact given by 
the two Courts below in the absence 
of any extraordinary or special rea- 
sons. (Para 11) 

(B) Hindu Law — Joint family 
— Partition — Partition of immov- 
able properties. 


1968, 


Properties not actually valued ac- 


cording to market rate but notional 
valuation given in the partition deed 
—- Capitalised value of the items al- 
lotted to the two brothers either on 
the basis of their purchase price or 
on the basis of the rent fetched by 
them being almost equal — Held >ar- 
tition could not be held to be urfair 


or unjust. (Paras 10, 12) 
(C) Hindu Law — Partition — 
Re-opening of — Minors. 


A partition effected between the 
members of the Hindu Undiv ded 


*(Appeal Nos. 329 and 468 of 1959, 
D/-- 22-11-1963—Mad.) 


JS/JS/D731/75/DHZ 
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Family by their own volition and 
with their consent cannot be reopen- 
ed, unless it is shown that the same 
is obtained by fraud, coercion, misre- 
presentation or undue influence, In 
such a case the Court‘should require 
a strict proof of facts because .an act 
inter vivos cannot be lightly set aside. 


When the partition is effected be- 
tween the members of the Hindu Un- 
divided Family which consists of 
minor coparceners it is binding on the 
minors also if it is done in good faith 
and in bona fide manner keeping into 
account the interests of the minors. 


Where, however, a partition ef- 
fected between the members of the 
Hindu Undivided Family which con- 
sists of minors is proved to be unjust 
and unfair and is detrimental to the 
interests of the minors the partition 
can certainly be reopened whatever 
the length of time when the partition 
took place. 


Where there is a partition of im- 
movable and moveable properties but 
the two transactions are distinct and 
separable or have taken place at dif- 
ferent times, if it is found that only 
one ot these transactions is unjust 
and unfair it is open to the Court to 
maintain the transaction which is just 
and fair and to reopen the partition 
that is unjust and unfair. Case law 
rel. on. . (Para 19) 


Cases Referred: Chronological Paras 
(1967) C. A. No. 2298 of 1966, D/- 20- 


3-1967 (SC) i 16 
AIR 1951 SC 280 = 1951 SCR 548 
17 


28.C. [Prs. 1-4] 

(1897) ILR 21 Bom 333 18 

(1895) ILR 19 Bom 593 18 

(1892) ILR 14 All 498 = 1892 All WN. 
61 - 418 

(1873) 18 Bom HCR 444 >- 16 


Mr. F. S. Nariman; Sr. Advocate, 
(M/s. A. Subba Rao, R. V. Pillai and 
P. Ramaswami, Advocates with him), 
for Appellants; Mr. M: Natesan, Sr. 
Advocate, (M/s. P. S. Srisailam and 
M.. S. Narasimhan, Advocates 
him), for L, Rs. of Respondent No. I 
and Respondents 2 and 3. 


The following Judgment of the 
Court was delivered by iz 

FAZL ALI, J:— This is the 
plaintiffs’ appeal against the judg- 
ment of the High Court of Madras 
dated November 22. 1963 by certifi- 
cate. The appeal arises out of a par- 
tition suit filed by plaintiffs Nos. 1 to 
4 for cancellation of partition made 


between the father of -the plaintiffs . 


who is defendant No.5, and defendant 
No. 1 the elder brother of defendant 
No. 5. -It appears that as far back as 
May 10,.°1940 the two - brothers, 
namely S. M. Kuppuswami. Chettiar 
defendant No. 1 and S. M. Rangana- 
tham Chettiar. defendant No. 5,. who 
were originally members of Undivid- 
ed Hindu Family partitioned their 
shares by virtue of a. registered par- 
tition deed dated May 10. 1940. At 
the time when the partition was 
made plaintiffs Nos. 2 to 4 were mi- 
nors and defendant No. 3 was also ‘a 
minor. Under the . partition dead 
both immovable and moveable proper- 
ties were divided between the two 
brothers voluntarily through the aid 
and assistance of D. W. 3 K, Narayan- 
swami who was the family auditor of 
defendant No. 1 and was his friend 
and adviser. The partition deed with 


respect to the immovable properties - 


is Ext. B-1 which appears at pp. 243- 
248 of the Paper Book. Under the 
partition deed two Lists were prepar- 
ed itemising the properties which 
were to go to the two brothers, The 
list of properties is contained M 
Ext. B-115 of the 00k. 
regards the moveable properties it ap- 
pears that the partition had . taken 
place a month earlier i.e. on April 
12. 1940 and the, partition deed Is 
Ext. B-3, which consists of two Sche- 


dules — Schedule A and Schedule R 


—- moveables mentioned in Sch. 
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with. 


- Shares in the properties 


Paper Book. As 


A.L BR. 
were allotted to defendant No. 1 and 


_ those contained in Sch. B were allot- 


ted to the share of defendant No. 5. 


2. The plaintiffs’ case was 
that the two brothers who were mem- 
bers of, the Undivided Hindu Family 
along. with the plaintiffs and other 


. minor coparceners betrayed the inte- 


rests .of the minors and the division 
made between them was both unjust 
and unfair and had the effect of de- 
priving the minors of their legal 
the lion’s 
share having fallen to the lot of 
elder brother defendant No, 1.S. M. 
Kuppuswami Chettiar hereinafter re- 
ferred to as ‘'S. M. K?. The ovlain-- 
tiffs’ father who is defendant No. 5 
being a person of weak intellect did 
not; care to protect the interests of the 
minors and he accordingly accepted 
any Share that was allotted to him 
without any objection. Defendant 
No. 5 S. M. Ranganathan Chettiar . 
would be hereinafter referred to as 
‘S. M. R’. Plaintiffs also alleged 
that the partition was secured by 
practising fraud and undue influence 
and by suppressing large assets be- 
longing to the family - which’. were 
taken. by defendant No. 1 by taking 
advantage of the weakness of ihe 
plaintiffs’ father. l 


3. We might mention at the 
outset that Mr. F. 5. Nariman the 


learned counsel for the appellants did 


not at: all press the plea of fraud and 
undue influence taken by the plain- 
tiffs before the Trial. Court and con- 
fined his’arguménts only to the. al- 
legation that the partition effected 
between the two brothers S. M. K. 
and 5. M. R; was at the very face of 
it unjust and unfair and detrimental 
to the interests of the minors. The 
plaintiffs also laid claim to a sum of 
Rs. 10,000/- from the. cash deposit 
which is said,to have been given to 
the mother of defendants 1 and 5 but 
this claim was not pressed before us 
in the course of the arguments. Other 
minor claims which were also made 
before the Trial Court were not press~ 
ed before us. 


4. The suit was resisted by 
defendant No. 1 S. M. K. and his ma~- 
jor sons defendants 1 & 4 and a mi- 
nor son defendant 3 who ‘however. 
attained- majority during the pen- 


1976 


dency of the suit before the Trial 
Court. .We might also mention here 
that plaintiffs Nos. 2 to 4 sons of 
S. M. R. were also minors at the time 
when the suit was filed -but plaintiff 
No. 2 attained majority on October 3, 
1958 just about-a month and a aalf 
before the judgment in the suit was 
delivered by the Subordinate Judge, 
Coimbatore. The defendants  stoutly 
denied the aHegations made by the 
plaintiffs and averred that there was 
absolutely no disparity in the division 
of the properties, that no fraud or un- 
due influence had been practised, 
that the properties were divided be- 
tween defendants 1 and 5 with the 


explicit consent of defendant No. 5. 


and that the division of the prover- 
ties would show that the . partition 
was neither unjust nor. -unfair, both 
parties having taken equal shares 
in the immovable and moveable ro- 
perties. A number of other 
was also raised by the defendants, but 
it is not necessary for us to deal with 
- them in view of the points pressed 


before: us by the learned counsel for 


the appellants. 


5. The Trial Court framed as 
many as 18 issues and after consider- 
ing the oral and documentary evi- 
dence produced before it it held that 
so far as the partition of the immaov- 


able properties was concerned waich 


was:done by a separate document and 


was clearly severable from the -parti-. 


tion of the moveable properties, the 
partition was neither unjust nor un- 
fair so as to entitle the minors to re- 
open the partition after a long period. 
The learned Trial Judge, however, 
was of the opinion that so far as the 
partition of moveable properties was 
concerned it was ex facie unjust and 
unfair and the plea of the plainziffs 
for re-opening the same must suc- 
ceed, The Trial Court accordingly 
passed a preliminary decree for re- 
partition of the moveable properties 
and directed the appointment of a 
Commissioner to go into the- valua- 
tion of the assets sought to be re- 
partitioned. | . 

6. ° Both the plaintiffs and the 
defendants filed separate appeals þe- 
fore the High Court of Madras. The 
-plaintiffs filed an appeal before the 
. High Court against that part of the 
decree which dismissed their suit for 
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re-opening the partition of the im- 
movable properties, while the defen- 
dants filed an appeal against the de- 
cree of the Trial Court directing re- 
opening of the partition of moveable 
properties and thus decreeing the 
plaintiffs’ suit to that extent. The 
High Court decided both the appeals 
by one common judgment dated No- 
vember 22, 1963 and by upholding the 
findings of the learned Subordinate 
Judge, Coimbatore, the High Cotrt 
made a slight variation in the decree 
by setting aside the directions of the 
Subordinate Judge for the appoint- 
ment of a Commissioner and by quan- 
tifying the value of the disparity in 
the share of the plaintiffs, the High 
Court passed a decree to the extent of 
2/5th share of Rs. 17,700/~. The plain- 
tiffs alone have filed the present ap- 
peal against the judgment and decree 
of the High Court after obtaining a 
certificate from that Court. 


T. Before going into the merits 
of the case, it may be necessary to 
mention a few unique aspects of the 
present case. It would appear from the 
findings arrived at by the two courts 
that defendant No. 1 was undoubted- 
ly an honest man and defendant No.5 
the younger brother appears to be an 
‘idealist —- a person to whom the 
value and prestige of the family was 
a consideration much above mun- 
dane. monetary: matters. Secondly, 
the partition between the two brothers 
was voluntarily made about 35 years 
ago and the father of the -plaintiffs 
had most willingly and with good 
grace accepted the partition and the. 
shares that were allotted to him. 
Thirdly, since a very long time had 
elapsed since the partition took place, 
it would be well-nigh impossible for 
any court to determine the value of 
the assets, some of which might have 
disappeared, others may be shrouded 
in mystery, and for determining the 
rest the necessary data may not be 
available. It appears to us to be too 
late in the. day in 1975 to appoint a 
Commissioner in order to go into a 
situation which existed in 1940 and 
then to pass a decree which may re- 
sult in a fresh spate of litigation for 
another decade.’ It was possibly this 


-consideration which weighed with the 


High Court in quantifying the amount 
of the share of the plaintiffs which 
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they had suffered under the division 
of the assets. Finally, the plaintiffs 


father defendant No. 5 was ashrewd . 


businessman and after his elder bro- 
ther had suffered from some illness, 
he was carrying on the business of 
the family a few years before the 
partition. Both the parties were as- 
sisted by an Auditor Mr. K. Narayan- 
swami in effecting the partition by 
metes and bounds. In these circum- 
stances, therefore, there could: be no 
question of practising any fraud or 
undue influence as alleged by the 
plaintiffs and if the partition was un- 
just or unfair to the minors it was 
merely because defendant No, 5 made 


an error of judgment with respect to | 


some properties. Lastly, we have not 
been able to find any material to 
justify the conclusion of the High 
Court that the difference in the al- 
lotment of the shares to the plaintiffs 
would be 2/3th of Rs. 17.700/-. We 
shall deal with this point a little 
later and show that the difference 1s 
much more. 


8. Mr. Nariman, learned 
counsel for the appellants submitted 
two points before us. In the first 
place, he assailed the partition of the 


immovable properties on the ground 


that no valuation of the properties 
was fixed according to the market 
value and that the plaintiffs were 
not given any share in the agricultu- 
ral properties. As regards the move- 
able properties it was argued ‘that the 
division was wholly unjust and un- 
fair because the lion’s share was 
taken by defendant No. 1 and the 
‘choice made by defendant No. 5, the 
father of the plaintiffs was neither 
wise nor prudent and was , extreme- 
ly detrimental to the interests of the 
plaintiffs. As an instance of the un- 
_ fairness of the partition Mr, Nariman 

pointed out that a comparison of 
Schedules A and B. of Ext. B-3 would 
show that defendant No. 1 was allot- 
ted moveable properties worth Rupees 
1,10,274-2-0 whereas defendant No. 5 
was given properties worth Rupees 
90,142-4-0 there being a difference of 
about Rs. 20,000/- odd. He also 
pointed out that shares of Lakshmi 
Textile Mills were allotted to defen- 
dant No. 1 which were extremely 
valuable .and gave very rich divil- 
dends, whereas defendant No. 5 was 
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allotted the shares of Lakshmi Sugar 
Mills which was one of the sick Mills 
running at a loss whose dividends 
were insignificant. We shall consi- 
der this contention raised by coun- 
sel for the appellants a little later. 


l 9, The learned counsel appear- 
ing for the respondents Mr, Natesan, 
however, submitted that the present 
suit is frivolous and has been filed 
only with a view to harass the de- 
fendants and to re-open a partition 
which was both just and equitable 
and which was entered by both the 
brothers with their eyes open and 
with the aid of their financial ex- 
pert. Learned counsel for the respon- 
dents, further submitted that there is 
no reliable evidence to show that 
there was any cash deposit of Rupees 
65,000/- as mentioned in Sch. B, and 
if there was one it would have been 


divided on the spot instead of being 


postponed to a future date, Similar- 
ly it was submitted that so far as the 
shares are concerned they were cho- 
sen by defendant No. 5 himself and 
their valuation was equal. 


10. As regards the immcvable 
properties we find ourselves in com- 
plete agreement with the arguments 
of the learned counsel for the respon- 
dents that the partition of these pro- > 
perties was fair and just and there is 
no material on the record to show 
that the partition worked in any in- 
justice or was detrimental in any way 
to the interests of the minors. In 
this connection we might try to illus- 
trate our point from the findings of 
the Trial Court regarding the valua- 
tion of the immovable properties 
divided between the two brothers. 
The partition of immovable properties 
Ext. B-1 which appears at pp. 243 to 
248 of the Paper Book consists of 
two schedules A & B. The Trial 
Court has, after careful consideration 
of the evidence, very scientifically 
itemised the properties allotted to 
each of the brothers and the value of 
those properties. For instance, item 
1 of Sch. A allotted to defendant 
No. 1 is a tank-fed nanja land in 
Kurichi village measuring 3.80 acres 
and has been valued at Rs. 4,000/-. 
Item 2 is a similar land in village 
Kurichi which is self-cultivated . and 
has been valued at Rs. 7,000/-. Thus 
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the total value of items 1 and 2 of 
Sch. A comes to Rs. 11,000/-. As 
against this defendant No. 5 was al- 
lotted item 2 of Sch. B which or the 
basis of capitalised value at the -rate 


of Rs. 60/- per month has been “ixed 


at Rs. 14,000/-. Items 1 and 2 of 
sch, A are the only agricultural pro- 
perties possessed by the family and 
the Trial Court has rightly pomted 
out that whereas defendant No. 1 
took the agricultural properties, de- 
fendant No. 5 got urban properties 
not only of the same value but of a 
higher value. Similarly item No. 3 of 
Sch, A allotted to defendant No. 1 is 
a house in the Big Bazar Street and 
has been valued at Rs. 16,500/. As 
against this the family house in the 
Oppanakkara Street has been allotted 
to defendant No. 5 whose value is 
much more than item No. 3 of Sch. A. 
The capitalised value of the family 
house in the Oppanakkara Street on 
the basis of rental of Rs. 700/- per 
month would come to near about 
Rs. 96,000/-. Item 4 of Sch. A isa 
house and site in Ramanathapuram 
and has been valued at Rs. 7,000/- 
because it was purchased in 193& for 
a sum of Rs. 5,650/- vide Ext. E-139 
dated March 6, 1938. The learned 
Subordinate Judge has roughly put 
the valuation of the said house and 
site at Rs. 7,000/- in 1940. As against 
this item 3 allotted to defendant No. 5 
is a shop building in the Big- Bazzar 
Street carrying a rental of Rs. 30/- 


per month at the time of the partition . 


whose capitalised value would be 
Rs. 7,000/-. Item No. 5 of Sch. A 


which ‘was allotted to defendant No. 1 


has been valued at Rs. 2,300/- repre- 
senting the purehase price of the pro- 
perty mentioned in Exts. B-140 to 
B-142.- As against this item 4 of 
Sch. B which has been allotted tc de- 
fendant: No. 5 was purchased tor a 
sum of Rs. 2,100/-. It would thus ap- 
pear. that the division of immovable 
properties is just, fair and equal, It 
is true that the .properties were not 
actually valued according to the mar- 
ket rate and that a notional valuation 
had been: given in the partition deed. 
But-in view of the datailed examina- 
tion by the two Courts of the faci re- 
garding capitalised value. of the pro- 
perties allotted to the two brothers 
it cannot be said that the partiticn of 
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immovable properties was either un- 
fair or unjust or in any way detri- 
mental to the interests of the minors. 
After considering the evidence, the 
Trial Court found as follows: 


“It is thus found from the avail- 
able evidence that there was no un- 
fairness or inequality in the partition 
of the immoveable properties effect- 
ed under Exhibit B-1 and that no 
ground exists for reopening that par- 
tition.” ae 
The High Court upheld the findings 
of the Trial Court in these words: 


“Thus in regard to the division 
of the immovable properties it is not 
possible for us to say that there was 
unfairness or fraud or irregularity 
in the allotment of the properties be- 
tween the brothers. The scheme of 
the division of the immovable proper- 
ties seems to us to be fair and we 
cannot say that the plaintiff’s father 
(5th defendant) acted against the in- 
terests of his sons or that the lst de- 
fendant took any advantage of his 
position as the eldest member of the 
family and allotted to himself the 
best: among the properties available 
for division. We therefore confirm 
the finding of the learned Subordinate 
Judge that the partition of the im- 
movable properties effected under 
Exhibit B-1 is binding on the plain- 
tiffs and that the plaintiffs are not 
entitled to reopen the partition.” 

11. It is a well-settled practice 
of this Court not to interfere with a, 
concurrent finding of fact given by) 
the two Courts below in the ab enoe 
of any extraordinary or special rea- 
sons. -In the instant case we hold 
that thé finding of the High Court asi 
well as of the Trial Court is based on 
a full and complete consideration of 
the evidence both oral and documen- 
tary and ‘an elaborate and meticulous 
discussion of all the surrounding cir- 
cumstances. We, therefore do not 
feel inclined to interfere with this 
concurrent finding of fact which is 
hereby. affirmed. . 

12. We might state that the 
objection regarding- the properties not 
having been properly valued falls to 
the ground when we find that instead: . 
of notional value .mentioned in the 
partition deed which is Rs. 12,547-13-0 
for defendant No. 1-and Rs. 12,000/- 


Kuppuswami 


- for defendant No, 5, the . capitalised. 
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value of the items allotted to the two 
brothers either on the basis of their 
purchase price or on the basis of the 
rent fetched by them is almost equal. 
The first contention regarding the 
partition of immovable properties 
raised by the learned counsel for the 
appellants being unfair and unjust 
must therefore be overruled. 

13. We now come to the ques- 
tion of the division of moveable pro- 
perties. In this connection our atten- 
tion was drawn by Mr, Nariman to 
Ext. B-3 which is to be read along 
with the pencil note of K. Narayana- 
swami D. W. 3, who was the auditor 
of defendant No. 1 himself. Exhibit 
B-3 is the partition deed of moveable 
properties consisting of shares, de- 
posits, pronotes, mortgage deeds and 
cash, particulars of which’ are given 
in Sehs, A. and B. Moveable proper- 
ties mentioned in Sch. A were al- 
lotted to defendant No. 1 and those 
mentioned in Schedule B were al- 
lotted to defendant No. 5 father of the 
plaintiffs. It will appear from a plain 
examination of the two schedules that 
whereas defendant No. 1 admittedly 

' (Contd. on Col. 2) 
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got properties worth Rs. 1,10,274-2-6 
defendant. No. 5 got properties only 
worth Rs. 90,142-4-0 there being aclear 
disparity of Rs. 10,000/- because the 
defenclants 
would be Rs. 1,00,208/-. On the de- 
fendants No. 1’s own documents, 
therefore, it is clear that a loss of 
Rs. 10,000/- was caused to defendant 
No. 5 in the year 1940 and the share 
of the plaintiffs in this loss would be 


2/5th i.e. about Rs. 4,000/- which 
would swell into a large amount if 
we add interest for all these 35 


years. That apart, the learned coun- 
sel for the appellants has submitted 
that the document Ext. B-3 delibe- 
rately omits to mention a sum of 
Rs. 65,000/- which was a cash depo- 
sit alleged to have been kept in the 
safe and out of which Rs. 10,000/- 
were agreed to be given to the mother 
of the two brothers and the rest, 
viz. Rs. 55,000/- were to be divided 
between the two brothers, each de- 
fendant getting Rs. 27,500/-. This 
is undoubtedly proved by Ext. A-2 
where these figures are clearly men- 
tioned. Entry No. 1 of Ext. A-2 runs 
thus: 


ae 


Total Settlement S, S.M. R. 
(1) (2) (3) 4’ (5) (6) 
Thanichontham Belonging exalu- sie 65,000/- 55,000). 27,500/- - 27,500] - 
sively * 
+ Scored out in pencil 
This cash amount of Rs. 65,000/- is him. If the amount of Rs. 65,000/- 


denied by defendant No. 1 and it is 
said that this 
been hidden money which never 
came to the share of the parties. 
D. W. 3 K. Narayanaswami has posi- 
tively admitted in his evidence that 
he had made this entry in his own 
hand-writing but he scored out this 
entry as the amount was not avail- 
able. Both the Subordinate Judge, 
Coimbatore and the High Court have 
aecepted the explanation piven by 
D W. 3 Narayanaswami although the 
explanation appears to us to be prima 
facie false and unconvincing. Even 


assuming that this entry was made. 


due to some mistake and had to be 


scored out, we cannot believe that a 


person of ‘the expert . knowledge and 
status of D. W. 3 Narayanaswami 
Iyer the Auditor would forget to make 
a corresponding correction in the 
total amount which is given below 
the statement of account signed by 


amount might have. 


was scored out, then the total would 
be Rs. 2,00,116/- in Ext! A-2, but the 
total shown in pencil in Ext, A-2 is 
Rs. 2,65,116/- which completely de- 
molishes the case of defendant No. 1 
and the explanation given by D. W. 3 
that the entry was made due to some 
mistake. The Courts below have, how- 
ever, relied on a number of circums- 
tances which are purely of a specula- 
tive nature, in order to hold that the 
plaintiffs have not been able to prove 
the existence of the cash amount of 
Rs. 65,000/-. One of the circumstances 
was that according to the evidence of 
defendant No. 5 the amount of Rs. 
65,000/- was taken out from the safe 
and counted in the presence of defen- 
dants 1 and 5 and yet defendant No. 5 
did not care to divide it at that time 
into two equal parts, nor did he insist 


on the same. Defendant No. 5 has, 
however. given an explanation that 
as his elder brother wanted that 
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this money should be divided later he 
did not want to join issue on the sub- 
ject and trusted his elder brother. A 
perusal of the evidence of defendant 
No. 5 clearly shows that he is am ex- 
tremely emotional: sort of a p2rson 
who believes in the respect o? the 
family above all consideratoins. It is, 
therefore, not tnlikely that defen- 
dant No. 5 quietly accepted the ad- 
vice of his elder brother to civide 
the amount later on. It was however 
argued by the learned counsel for 
‘the respondents that defendant No. 5 


was a shrewd businessman having 


managed the family affairs for quite 
some time and if such a huge amount 
was concealed from him by his elder 
brother he would have undoubtedly 
raised objection at any time before 
the suit.. This conduct of defendant 
No, 5 cannot, however, put the plain- 
tiffs out of court. He had decided to 
abide by the advice of his elder bro- 
ther and if he thought that his alder 
brother did not want to divide the 
amount of Rs. 65,000/- he kept quiet 
which is quite in consonance with the 
character of this man as revealed in 
his evidence and the circumstances of 
the case. Assuming however that 
defendant No. 5 did not take any ob- 
jection, as the amount was very huge 
the silence of defendant No. 5 or even 
his: acquiescence in allowing his 2lder 
brother to swallow this amount was 
not a prudent act and has caused 
serious detriment to the interesis of 
the minors which he had to protect, 
because the minors at that time were 
members of the Hindu Undivided 
Family. In view of these’ circum- 
stances, therefore, we are satisfied 
that the plaintiffs’ case regarding the 
deliberate suppression of the cash 
amount of Rs. 65,000/- has been prov- 
ed and if this .amount would, have 
been available to defendant Wo. 5, 
then the plaintiffs would ‘have got 
9/5 share of Rs. 65,000/-, viz. Rupees 
97.500/-, as far back as 1940. The 
argument of Mr. Nariman on this 
point is, therefore, well-founded and 


must prevail. l 


14. The only other point that 
was stressed before us by the learn- 
ed counsel for the appellants was 
that the Trial Court was right in 
ordering the appointment of a Zom- 
missioner for going into the assets of 
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. the paid up value of each 
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the moveable properties, particularly 
the question cf the shares of the 
Lakshmi Mills. We are, however, un- 
able to agree with this argument. Mr. 
Natesan learned counsel for: the res- 
pondents has drawn our attention to 
some important documents to show 
that the shares were equally divid- 
ed between defendants Nos. 1 and 5 
and were actually chosen by defen- 
dant No. 5 with his eyes open. Exhi- 
bit B-153 which is a share market. re- 
port dated April 5, 1940 shows that 
share of 
Lakshmi Sugar Mills was Rs. 50 but 
the current price of the share at 
that time was Rs. 41/8/- i.e. it was 
Rs. 8/8- below the paid-up value and 
the dividend paid on the share was 
only Rs. 9/- yearly, It was, there- 
fore, suggested by counsel for the 
respondents that defendant No. 5 was 
given the choice to take the shares of 
the Lakshmi Mills or the Lakshmi 
Sugar Mills and in view of the low 
market rate of the Lakhsmi Mills he 
chose to take the shares of the Lak- 
shmi Sugar Mills to the extent of 
Rs. 10,000/-. In lieu of the shares of 
other Mills defendant No. 5 took a 
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‘cash amount of Rs, 13,000/- as would 


appear from Ext. B-3. It is true that 
the shares of Lakshmi Textile Mills’ 
went up enormously a few years later 
in view of the international war situa- 
tion in the continent but defendant 
No. 5 could not have foreseen such a 
contingency and if he had made the 
choice which he thought would be 
beneficial to the interests of the mi- 
nors his conduct would have been at 
best an error. of judgment which 
would not be sufficient to reopen the 
choice made ky him. 


- 15. Mr. Nariman, however, 
strenuously relied on the evidence 
of D. W. 3 Narayanaswami Auditor 
which was to the effect that he ex- 
pressed great surprise when defen- 
dant No. 5 chose the shares of Lak- 
shmi Sugar Mills and in his opinion 
that was his foolish act. This is, 
however, a matter of opinion but the 
fact remains that the market report 
of the Lakshmi Mills was not en- 
ecouraging and therefore there was 
some justification for defendant No.5 
for not opting for the shares of the 
Lakshmi Mills. In these circumstan- 
ces we hold that so far as the shares 
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of the various Mills were concerned 
there was no unjust or unequal dis- 
tribution between the parties. This 
item of moveable properties, there- 
fore, was correctly divided between 
the parties. | 


16. Learned counsel for the 
respondents submitted that taking a 
broad view of the whole case the 
Court should hold that it was not a 
case of unfair or unjust partition, be- 
cause both defendant Nos. 1 and 5 
were persons who had shrewd busi- 
ness experience and had voluntarily 
accepted the partition of the proper- 
ties which was by and large equal. 
The learned counsel relied on the deci- 
sion of this Court in Devarajan vV. 
Janki Ammal, C. A. No. 2298 of 1966 
decided on 20-3-1967 (SC) where this 
Court observed as follows: 


“Generally speaking, a partition 
once effected is final and cannot be 
reopened on the ground of mere in- 
equality of shares. though it can be 
reopened in case of fraud or mistake 
or subsequent recovery of family pro- 
perty: [see Moro Vishvanath v. 
Ganesh Vithal, ((1873) 10 Bom -HCR 
444). Further an allotment bona fide 
made in the course of a partition by 
‘common consent of the coparceners 
is not open to attack when the shares 
are not absolutely equal or are not 
strictly in accordance with those set- 


tled by law. It is true that minors 
are permitted in law to reopen a par- 


tition on proof that the partition has 
been unfair and unjust to them. Even 


‘so, so long as there is no fraud, un- 
fair dealing or over-reaching by one 
member as against another, Hindu 
law requires that a bona fide parti- 
tion made on the basis of the com- 
mon consent of coparceners must be 
respected and is irrevocable:” 


It was submitted that the evidence 
and circumstances of the case clearly 
show that there was no inequality of 
shares and the plea of fraud or mis- 
take has not been accepted by the 
courts and that on the whole the par- 
tition was bona fide. It is true that 
if this was the position the ratio of 
the decision in Devarajan’s case 
would undoubtedly apply to this case. 
But this Court had taken care to point 
out in these very observations which 
are underlined by us that this- rule 
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did not apply to the minors who are 
undoubtedly permitted in law to re- 
open the partition once it is proved 
that the partition was unfair or un- 
just to them. In view of the concur- 
rent finding of fact of the two Courts 
below that the partition of moveable 
properties, excepting those with res- 
pect to the shares, was unfair and 
unjust, even according to the decision - 
mentioned above the partition .with 
respect to the moveable properties 
has to be reopened, 


17. ‘Moreover in an earlier 
decision of this Court in Bishundzo v. 
Seogeni Rai, 1951 SCR 548 at p. 556 
= (AIR 1951 SC 280 at p. 283) it was 
observed: 


“It is well established that a mi- 
nor can sue for partition and obtain 
a decree if his next friend can show 
that that is for the minor's benefit. 
It is also beyond dispute that an adult 
coparcener can enforce a partition by 
suit even when there are minors. 
Even without a, suit, there can be a 
partition between members of a joint 
family when one of the members is a 
minor. In the case of such lastly 
mentioned partitions, where a minor 
can never be able to consent to the 
same in law, if a minor on attaining 
majority is able to show that the divi- 
sion was unfair and unjust, the Court 
will certainly set it aside.” 


In our opinion the present case falls 
Within the ratio laid down by the 
decision cited above. 


18. Apart from that there are 
numerous authorities which have con- 
sistently held that where a partition is 
unjust and unfair and detrimental to 
the interests -of the minors the rarti- 
tion should be reopened irrespective 
of the question of bona fide. In Lal 


- Bahadur Singh v. Sispal Singh, (1892) 


ILR 14 All 498 it was observed that 
eventhough theground of fraud and 
mistake failed, the partition which 
affected the interests of the minors 
could be reopened, Similarly in Chan- 
virapa v. Danava, (1895) ILR19 Bom 
593 a Division Bench of the Bom. High 
Court held that a partition will be 
binding on the minors only if it was 
just and legal, but if it was made 
and finalised there being no means of 
testing the validitv of the assets, the 
partition was not final. . The same 
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view was taken in Maruti v, Rama. 
(1897) ILR 21 Bom 333. 


19. . Thus on a consideration of 
the authorities discussed above and 
the law on the subject, the following 
propositions emerge: 
| (1) A partition effected betw2en 
the members of the Hindu Undivided 
Family by their own volition and 
with their consent cannot be -reopen- 
ed, unless it is shown that the seme 
is obtained by fraud, coercion, misre- 
presentation or undue influence. In 
such ‘a case the Court should require 
a strict proof of facts because an act 
inter vivos cannot be lightly set 
‘aside. i 

(2) When the partition is effected 
between the members of the Hindu 
Undivided Family which consists of 
minor coparceners it is binding on the 
minors also if it is done in good 
faith and in: bona fide manner keep- 
ing into account the interests of the 
minors, l 

(3) Wherè, however, a partizion 
effected between the members. of the 
Hindu Undivided Family which’ con- 
sists of minors is proved to be unjust 
and unfair and is -detrimental to the 
interests of the minors the particion 
can certainly be reopened whatever 
the length of time when the partizion 
took place. In such a case it is the 
duty of the Court to protect and 
safeguard the interests of the mimors 
and the onus of proof that the perti- 
tion was just and fair is on the party 


Jsupporting the partition. 


(4) Where there is a partition of 
immovable and moveable properties 
but the two transactions are distinct 
and separable or have taken place at 
different times, if it is found that only 
one of these transactions is unjust 
and unfair it is open to the Cour to 
maintain the transaction which is just 
and fair and to reopen the partition 
that is unjust and unfair. 


The facts of the present case, in. our 
opinion, fall squarely within proposi- 
tions Nos. (3) and (4) indicated above. 


20. In the instant case we 
find from a perusal of the two sehe- 
dules ‘A’ and ‘B’ of Ext. B-3 chat 
there has been ex facie a disparit~ of 
about Rs. 10.000/- to which must be 
added Rs. 27,500/- which ‚we tave 
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discussed above. Thus the total dis- -` 
parity comes to Rs. 37,500/- and the 
share of the minor plaintiffs would 
be .2/5th which comes to Rs. 15,000/-. 
This amount of Rs. 15,000/- should 
have been available to the minor 
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plaintiffs -as far back as 1940 when . 


the partition was made and they have 
been deprived of that amount - ever 
Since, We find that in the peculiar 
facts and circumstances of the case as 
already stated it will not be in the 
interests of the minors nor conducive 
in the interests of justice to order the 
appointment. of a Commissioner for 
reopening the entire partition when 
the Shares of the minor plaintiffs are 
easily ascertainable in.terms of money 
and can be quantified. In these cir- 
cumstances we think the best course 
is to determine the money value of 
the share of the plaintiffs and to pass 
a decree for the same which will pro- 
tect the minors from: protracted liti- 
gation which might follow the passing 
of a preliminary decree. This was 


the approach made by the High Court 


but we do not agree with the amount 
quantified by it. If we add interest 
at the rate of 6 per cent per annum 
as prayed for in the plaint on the 
amount of Rs. 15,000/-, the interest 
calculated at this rate for 35 years 
from 1940 to 1975 would come to 
Rs. 31,500/-. Thus the total amount 
payable to the plaintiffs comes to 


. Rs. 46,500/-. 


21.: -We, therefore, allow the 
appeal in part and modify the decree 
of the High Court to the extent that 
there will be a decree for a sum of 
Rs. 46,500/- in favour of the plaintiffs/ 


appellants which represents their 
share of the moveable properties of 
which they were deprived of. The 


plaintiffs would be entitled to future 
interest at the rate of 6 per cent. per 
annum till payment. 
stances of the case, there will be no 
order as to costs. This course, in our 
opinion, safeguards the interests of 
the minors to give them their just 
due and to protect them from:a pro- 
tracted and fruitless litigation. 


Appeal partly allowed 





In the circum-' . 
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AIR 1976 SUPREME COURT 10* 


(From: AIR 1970 Mysore 285) 


H. R. KHANNA, M. H. BEG AND 
A. C. GUPTA, JJ. 


The Sole Trustee Loka Shikshana 
Trust, Appellant v. The Commissioner 
of Income Tax, Mysore, Respondent. 


Civil Appeals Nos, 2130 and 2131 
of 1970, D/- 28-8-1975. - 

(A) Income-tax Act (1961), Sec- 
tions 11 and 2(15) — Word “educa- 
tion” ‘in Section 2 (15) — Meaning — 
Fourth category of charitable purpose 
—- Ingredients to be proved. AIR 1970 
Mysore 285, Affirmed. 


Per Khanna and Gupta, JJ.: 


The sense in which the word 
“education” has been used in Section 
2(15) is the systematic instruction, 
schooling or training given to the 
young in preparation for the work 
of life. It also connotes the . whole 
course of scholastic instruction which 
a person has received. The word 
“education” has not been used in that 
wide and extended sense, according to 
which every acquisition of -further 
knowledge constitutes education, What 
education connotes in that clause is 
the process of training and develop- 
ing the knowledge, skill, mind and 
character of students by formal 
schooling. (Para 5) 

In order to bring a case within 
the fourth category of charitable pur- 
‘pose, it would be necessary to show 
that (1) the purpose of the trust is 
advancement of any other object of 
general public utility and (2) the 
above purpose does not involve the 
carrying on of any activity for profit. 
Both the above conditions must be ful- 
filled before the purpose of the trust 


can be held to be charitable purpose. 
` (Para 7) 


The fact that the appellant-trust 
is engaged in the business of printing 
and publication of newspaper and 
journals andthe further fact that the 
aforesaid activity yields or is one 
likely to yield profit and there are no 
restrictions on the appellant-trust 
earning profits in the course of its 


*(Note:— The judgments are print- 
ed in the order in which they are 
given in the certified copy.) 
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business would go to show that the 


purpose. of the appellant-trust does 
not satisfy the reguirement that if 
should be one “not involving the 


carrying on. of any activity for pro- 
fit”. (Para 8) 

Ordinarily profit motive is a nor- 
mal incidence of business activity and 
if the activity of a trust consists of 
carrying on of a business and there 
are no restrictions on its making pro- 
fit, the court would bewell justified 
in assuming in the absence of some 
indication to the contrary that the ob- 
ject of the trust involves the carrying 
onofan activity. for profit. (Fara 9) 

By the use of the expression 
“profit motive’ it is not intended that 
profit must in fact be earned. Nor 
does the expression cover a mere de- 
sire to make some monetary gain out 
of a transaction or even a series `of 
transactions. It predicates a motive 
which pervades the whole series of 
transactions effected by the person in 
the course of his activity. (Para 9) 


The word used in the definition 
is profit and not private profit and it 
would not be permissible to read the 
word “private” as qualifying profit 
even though such word is not there. 

(Para 10) 

It is also difficult to subscribe to 
the view that the newly added words 
“not involving the carrying on of 
any activity for profit’? merely qualify 
and affirm what was the position as 
it obtained under the definition given 
in the Act of 1922. Case Law Dis- 
(Para 10) 

Per Beg, J.: 

A common concept or element of 
“charity” is shared by each of the 
four different categories of charity. 
It is true that charity does not neces- 
sarily exclude carrying on an activity 
which yields profit, provided that pro- 
fit has to be used up for what is re- 
cognised as charity. (Para 40) 

The words introduced by the Act 
of 1961 to qualify the last and widest _ 
category of objects of public utility 
were really intended to bring out 
what has to be the dominant charac- 
teristic of each and every category of 
charity. They were intended to bring 
the last and most general category in 
line with the nature of activities con- 
sidered truly charitable and mention- 
ed in the earlier categories. (Para 41) 
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Just as mere taking of profit as a 
consequence or incident of altruistic 
activity is not decisive of the. real. 
purpose or object of the activity, -so 
also the carrying on of a business for 
profit does not cease to be so merely 
because losses are actually incurred 
in certain years or because those who 
carry it on call it “education.” 

(Para 42) 

Although the term “educaticn”, 
as used in Sec. 2 (15) of the Act, seems 


wider and more comprehensive than | 


education through educational instttu- 
tions, such as Universities, whose in- 
come is given an- exemption from in- 
come tax separately under Section 10 
(22) provided the educational institu- 
tion concerned does not exist ‘for 
purposes of profit”, yet, the educa-. 
tional effects of.a newspaper or pub- 
lishing business are only indirect, gro- 
blematical, and quite incidental so 
that, without imposing any condition 
or qualification upon the nature or in- 
formation to be disseminated or mete- 
rial to be published, the mere publi- 
cation of news or views cannot be said 
to serve a purely or even a predomin- 
antly educational purpose in its ordi- 
nary and usual sense, Case Law Dis- 
cussed, (Para 45) 


(B) Interpretation of Statutes — 
Amendment —- Reasons stated. by the 
mover of the amendment — Use of, 
in interpretation. 

Per Beg, J.: 

It is true that it ‘is dangerous 
and may be misleading to -gather the 
meaning of the words used in an ən- 
actment merely from what was said 

by any speaker in the course of.a de- 
bate in Parliament on: the subject. 
Such a speech cannot be used to de- 
feat or detract from a-meaning wkich 
clearly. emerges from a consideration 
of the enscune ‘words actually used. 
(Para 30) 


Interpretation of a statutory pro- 
vision is always a question of law on 
which the reasons stated by the mo- 
ver of the amendment can only be 
used as an aid in interpretation 1 at 
helps considerably in understanding 
the meaning. of the amended law. 

(Para 32) 
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Mr, N. A. Palkhivala, Senior Ad- 
vocate, (Mr.. Vineet Kumar, Advocate, 
with him) for Appellant; Mr. G. S5. 
Sharma, Senior Advocate: (Mr. S. P. 
Nayar, ‘Advocate, with him) for Res- 
pondent; M/s. N. A. Palkhivala and 
5. T, Desai, Senior Advocates, (Mr. - 
A. G. ‘Meneses, Mrs. A. K. Verma and 
Mr. P. N. Monga, Advocates and Mr. 
J. B. Dadachanji, Advocate for M/s. 
J. B.. ‘Dadachanji & Co., - Advocates 
with them) for : the Intervener-Tri- 
bune Trust, Chandigarh. Mr. V. S. 
Desai, Senior Advocate, (Mr. J, Rama- 
murthi, Advocate, with him) for In- 
tervener-Saurashtra Trust, Bombay. 


The following judgment of the 
Court was delivered by 


KHANNA, J. (for himself and 
on behalf of Gupta J.):— The detailed 
facts of this case have been given in 
the judgment of our learned brother 
Beg J. and need not be repeated. The 
question of law which was referred to 
the High Court and which has been 
answered in the negative against the 
assessee-appellant is as follows: 


“Whether on the facts and in the 
circumstances of the case, the income 
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of the Lok Shikshana Trust was en- 
titled to exemption under Section 11 
of the Income-tax Act, 1961, read 
with Section 2(15) of the same Act, 
for the assessment year 1962-63?” 
“Charitable purpose” was defined in 
Section 4(3) of the Indian Income-tax 
Act, 1922 as under: 


"In this sub-section ‘charitable pur- 

pose’ includes relief of the poor, edu- 
cation, medical relief, and the ad- 
vancement of any other object of 
general public utility.” 
The definition of “charitable purpose” 
as given in Sec. 2(15) of the Income- 
tax Act, 1961 (hereinafter referred to 
as the Act) with which we are con- 
cerned reads as under: 


(15) ‘Charitable purpose’ includes 
relief of the poor, education, medical 
relief, and the advancement of any 
other object of general public utility 
not involving the carrying on of any 
activity for profit.” 

2. It would appear from the 
above that in the definition of “chari- 
table purpose” as given in the Act the 
words “not involving the carrying on 
of any activity for profit” have been 
added at the end of the definition as 
given in the Act of 1922. We shall 
- see as to what is the effect of the 
above addition. ; 


3. In order to see as to whe- 
ther the appellant-trust is for a chari- 
table purpose, we may first go into 
the question as to what is the object 
of the appellant-trust. According to 
Mr. Palkhiwala, learned counsel for 
the appellant, the object of the appel- 
lant-trust is education, while the stand 
of Mr. Sharma on behalf of the re- 
venue is that not education but the 
last mentioned category in- S. 2 (15), 
viz., the adyancement of any . other 
object of general public utility, is the 
object of the appellant-trust. The 
reason for the above divergence in the 
stands of Mr. Palkhiwala and Mr. 
Sharma is that according to Mr. Pal- 
khiwala, the concluding words of the 


definition in Section 2 (15) of the 
Act “not involving the carrying 
on of any activity for profit” do 


not qualify the first three categories 
of relief of the poor, education, or 
medical relief but qualify only the 
fourth category of “advancement of 
any other object of general public 
utility”. Once the object of the ap- 
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pellant-trust is held to be education, 
the trust would, according to Mr. 
Palkhiwala, be held to be for a pub- 
lic purpose as defined in Sec. 2 (15) of 
the Act. In such an event, it wouid 
be immaterial whether the object of 
the trust involves or does not involve 
the carrying on of any activity for 
profit. As against that, Mr. Sharma 
has controverted the submission that 
the concluding words of the definition, 
viz., “not involving the carrying on of 
any activity. for profit’ qualify only 
the fourth category of “advancement 
of any other object of general pub- 
lic utility”. According to Mr. Sharma, 
the concluding words qualify the first 
three categories of relief of the poor, 
education and medical relief also. In 
any case, submits Mr. Sharma, the 
object of the appellant-trust falls in 
the fourth category of the definition, 
namely, “any other object of general 
public utility.” It is, in our opinion, 
not necessary to express opinion in 
this case on the question as to waether 
the words “not involving the carrying 
on of any activity for profit” qualify 
the fourth object, viz., the advance- 
ment of any other object of general 
public utility, or whether they also 
qualify the other three objects of re- 
lief of the poor, education and medical 
relief, because. we are of the view 
that the object of the appellant-trust 


. was not education but any other ob- 


ject of general public utility. Clau- 
ses 2, 6, 10, 14, 16 and 18 of the trust 
deed of the appellant read as under: 


“9. The object of the Trust shall 
be to educate the people of India in 
general and of Karnatak in particular 
by i 

(a) establishing, conducting and 
helping directly or indirectly institu- 
tions calculated to educate the people 
by spread of knowledge on all matters 
of gerneal interest and welfare; 

(b) founding and running reading 
rooms and libraries and keeping and 
conducting printing houses and pub- 
lishing or aiding the publication of 
books, booklets, leaflets, pamphlets, 
magazines etc., in Kannada and other 
languages, all these activities being 
started, conducted and carried on with 
the object of educating the people; 


(c) supplying the Kannada speak- 
people with an organ or 
of educated public opinion 


ing 
organs 
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and conducting journal. in Kanna- 
da and other language for the 
dissemination of useful news ard in- 
formation and for the ventilation of 
public opinion on matters of general 
public utility; and 

(d) helping directly or 
societies and institutions which have 


all or any of the aforesaid objects in. 


view.” . 

6. The Original Trustee shal- have 
power and authority to spend and uti- 
lise the money and the properzy of 
the Trust for any of the purpcses of 
this Trust in such manner as to him 
may appear proper. The ' Original 
Trustee shall be ‘entitled to operate 
all the Banking accounts of the Trust. 

10. The Original Trustee shall 
have full power to take over om such 
terms as he may deem fit. such con- 
cern or concerns, or undertakirgs as, 
in his opinion, are congenial o> con- 


ducive to any of the purposes of the | 


Trust. 

14. The Original Trustee skall be 
entitled to appoint a Manag=r or 
Managers of institutions of the Trust, 
Editor or Editors and other stbordi- 
nates for the purposes of carrying out 


the printing and publication oł any. 


newspaper. or newspapers, weeklies, 


monthlies, magazines, books or other 


publications, and shall have power 
from time to time to delegate z0 any 
one or more persons: by Power of 
Attorney or otherwise any one or 
more of the following powers: 

(a) To open one or more banking 
accounts, to operate the same and to 
deposit and withdraw moneys from 
the same; À : 

(b) To give receipts or discharges 
for money or property received by 
them or any one of them in the 
course of business carried on .3y the 
Trust; - i l 
(c) To buy or sell paper ink, 
machines, books and materials >equir- 
ed for the purposes of the busimess of 
the Trust; 

(d) To enter into contracts with 
agents, dealers and others in the 
course of the business of the Trust; 


(e) To employ or remove subor- 


dinates and workers necessary for 


è 


the work; ` 


(f) and generally to do all things 
necessary and expedient in cerrying 
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out the business entrusted to him or 
them. 


16. The Original Trustee or Trus- 
tees shall -not take any remuneration 
for discharging his or their duties as 
a Trustee or Trustees provided that 
this provision shall not- preclude a 
Trustee or Trustees from being paid 
out of the Trust fund such remunera- 
tion as may-be deemed proper for 
carrying out any work and duty in 
connection with the conduct or’ 
management of institutions of the 
Trust, or with the business of print- 
ing, publishing’ or other activities car- 
ried on by the Trust. A Trustee shall 
be entitled to be paid all expenses 
that may be incurred by him in con- 
nection with his duties as a Trustee 
including travelling and other expen- 
ses. - 


18. The Original Trustee or other 
Trustees shall not be responsible for 
any loss occasioned to the Trust in 
respect of any business or’ dealings 
carried on on behalf of the Trust un- 
less the same is due to his own fraud 
or misappropriation or breach of trust 
and every trustee shall be indemnified 
by and out of the funds. and moneys 
of the Trust against any loss or 
damage which the Trustee might suf- 
fer in regard to any act, deed, or 
omission of his in the performance of 
his duties as a Trustee, including any 
fines -or penalties imposed under the 
Factory Act or any Labour Legisla- 
tion or Press Act or any other simi- 
lar enactment.” ) 

The income-tax officer sent a- com- 
munication to the trust on April 27, 
1963 to the effect that since the only 
activity of the trust was printing, 
publication and sale of newspaper, 
weekly and monthly journal, the trust 
carried on an activity. for profit and 
was not entitled to exemption. In 
reply to that notice the Sole Trustee 
stated that the above mentioned acti- 


' vities of the trust were covered by 


clause (c) of the objects clause of the 
trust deed. It was added that the 
above object did not involve the 
carrying on of any activity-for profit. 
In a further communication dated 


. June 26, 1964 the Sole Trustee wrote: 


“The Trust has four objects in its 
objects clause -one of which is to sup- 
ply the Kannada.speaking people with 
an organ -or organs. of educated public 
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opinion ete. (clause 2(c) of Trust 
Deed). Under this clause we conduct 
the publication of newspapers. This 
has not been agreed upon by your 
honour as a charitable purpose and 
we have accordingly preferred: appeals 
for relief. 


The main object of the Trust is 


education and this may be achieved . 


by conducting and helping educational 
. institution and by running reading 
rooms and libraries and helping the 
institutions ‘having the similar objects 
as of our Trust. These are all chari- 
table objects. In case the Trust has 
a surplus income it cannot be spent 
on any object other than the objects 
of the Trust. For the present we 
have been educating the Kannada 
speaking- people through newspapers 
and journals and we shall be taking 
up the other ways and means of edu- 
cation as noted in our trust deed as 
and when it is possible for Trust. We 
have no option at all’ except to spend 
our income on the objects’ of our 
Trust which are all charitable with- 
out any doubt or ambiguity.” - 


4. We have set out above the 
relevant clauses of the trust deed and 
the material part of the communica- 
tions sent by the Sole Trustee. It 
would appear therefrom that though 
a number of objects, including the 
setting up of educational institutions, 
were mentioned in the trust deed as 
the objects of the trust, supplying the 
Kannada speaking people with an or- 
gan -of educated public opinion was 
also one of those objects. The com- 
munication sent by the Sole Trustee 
to the income-tax officer shows that 
the trust at present is carrying out 
only the last mentioned object of the 
trust, namely, supplying the Kannada 
speaking people with an organ or or- 
gans of educated public opinion. 
concentration so far of the. activities 
of the trust only on that object is in 
pursuance of clause 6 of the trust 
deed, according to which original trus- 
tee shall have power and authority to 
spend and utilise the money and the 
property. of the trust for any of the 
purposes of the trust in such manner 
as to him may appear proper. 

= 5. The sense in which the 
word “education” has been used in 
Sec. 2 (15) is the systematic instruc- 


' cheated by some unscrupulous 


The © 
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tion, schooling or training given to 
the young in preparation for the work 
of life. It also connotes the whole 
course of scholastic instruction which 
a person has received. The word 
“education” has not been used in that 
wide and extended sense, according 
to which every' acquisition of further 
knowledge constitutes ‘education. Ac- 
cording to this wide and extended 
sense, travelling is education, because 
as a result of travelling you acquire 
fresh knowledge. Likewise, if you 
read newspapers and magazines, -see 


‘pictures, visit art galleries,, museums 


and zoos, you thereby add to your 
knowledge. Again, when you grow up 
and have dealings with other people, 
some of whom are. not straight, 
you learn by experience and thus 
add to your knowledge of the 
ways of the world. If you are 
not careful, your wallet is liable 
to be stolen or you are liable ta-be 
per- 
son, The thief who removes your wal- 
let and the swindler who cheats you 
teach you a lesson and in the process 
make you wiser though poorer. If 
you visit a night club, you get ac- 


quainted with and add to your. know- 


ledge about some of the not much re- 


vealed realties and mysteries of life. 


All this in a way is education in the 
great school of life. But that is not 


the sense in which the word “educa- 


tion” is used in- clause (15) of Sec- 
tion 2, What education connotes in 
that clause is the process of training 
and: developing the knowledge, skill, 


mind and ‘character of students by 
formal schooling. ` 
6. The question as to whether 


a trust the object of which is-to sup- 
ply the people with an organ of edu- 
cated public opinion should be cən- 
sidered to be one for education or 
for any other object of: public utility 
was considered by the Judicial Com- 
mittee in the .case of In re The Trus- 
tees of the ‘Tribune’, (1939) 7 ITR 415 
= (AIR.1939 PC 208). In that case 

a person who owned a. press anda 
newspaper created by his will by 
which his property in the stock and 
goodwill of the press and newspaper 
was made to vest permanently in a 
committee of certain members. _ It 
was the duty of the said committee 
of trustees under the will "to maintain 
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the said press and newspaper in an 
efficient condition, and to keep up 
the liberal policy of the said mews- 
paper, devoting the surplus income of 
the said press and newspaper after 
defraying all current expenses in im- 
proving the said newspaper and plac- 
ing it on a footing of permanency.” 
It was also provided by an arrange- 
ment made subsequently that ir case 
the paper ceased to function or for 
any other reason the surplus of the 
income could not be applied -tec the 
‘object mentioned above, the same 
should be applied for the maintenance 
of a college which had. been establish- 
ed out of the funds of another trust 
created by the same testator. There 
was surplus income in the hands of 
the trustees after defraying tha ex- 
penses of the press and the 3ews- 
paper. Question arose as to whether 
that income was liable to be assessed 
in the hands of the trustees. The 
Judicial Committee held that tke ob- 
ject of the: Settlor was. to supply the 
province of the Punjab with an, organ 
of educated public opinion and this 
was prima facie. an object of general 
public utility. .Their Lordships un- 
equivocally expressed the view that 
they were not prepared to hold that 
the. property referred to in the vari- 
ous paragraphs of the will. was held 
for the purpose of “education” <n the 
sense that word was used in Seccion 4 
of the Indian Income-tax Act of 1922. 
The above decision of the Judicial 
Committee applies directly to the pre- 
sent case and in view of this dezision, 
we would hold that the object of the 


appellant-trust was “the advancement | 


of any other object of general publie 
utility.” . ; 


7. It has been pointed out in 
the earlier part of the judgment that 
in the definition of charitable purpose 
as given in Sec. 2(15) of the Azt the 
words “not involving the carrying on 
of any activity for profit’ have been 
added at the end of the def- 
nition as it was given in Section 
4 (3) of the Indian Income-tax 
Act, 1922. The position as it existed 
under the Act of 1922 was that once 
the purpose of the trust was relief of 
the poor, education, medical reHef or 
the advancement of any other object 
of general public utility, the trust was 
considered-to be for a charitable pur- 
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pose. As a result of the addition of 
the words. “not involving the carrying 
on of any activity for profit” at the 
end of the definition in Sec, 2 (15) of 
the Act even if the purpose of the 
trust is “advancement of any other 
object of general publie utility’, it 
would not be considered to be “chari- 
table purpose” unless it is shown that 
the above purpose’ does not involve 
the carrying on of any activity for > 
profit. The result thus of the change 
in the definition is that in order to 
bring a case within the fourth cate- 
gory of charitable purpose, it would be 
necessary to show that (1) the purpose 
of the trust is advancement of any 
other object of general public utility, 
and (2) the above purpose does not 
involve the carrying on of any activity 
for profit. Both the above conditions, 
must be fulfilled before the purpose 
of the trust can be held to be chari- | 
table purpose. It is not necessary for 
the decision of this case, as already 
mentioned above, to go into the ques- 
tion as to whether the words “not in- 
volving ‘the carrying on of any activity 
for profit” also qualify the first three 
categories of charitable purpose, 
namely, relief of the poor, education 
and medical relief. . 





j 


8. Question then arises as to 
whether the purpose of the appellant- 
trust can be considered to be one not 
involving the carrying on of any acti- 
vity for profit. So far as this question 
is concerned, we find that the appel- 
lant-trust started with a sum of 
Rs. 4,308-10 As. 9 Pies. The schedule 
attached to the trust deed dated April 
10, 1947 shows that the assets of the 
trust consisted of printing machines, 
accessories, motor-cars, building, stocks 
of paper and other miscellaneous 
things. The total value of the assets 
was Rs. 2,97,558, out of which the 
value of the building sites and the 
buildings was Rs. 47,500. As against 
that, the liabilities of the trust 
amounted to Rs. 1,24,086. The net 
value of the assets of the trust arose 
in 1947 to a figure of Rs, 1,73,571,14. 
As. 4Pies, For the assessment year 
1962-63, which is the year under ap-. 
peal, the total receipts of the trust 
were of the amount of Rs. 22,55,077. 
The main sources of. these. receipts 
were ‘sales: of: newspapers and 
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magazines through agents, receipts 
on account of advertisements, . receipts 
for job printing bills besides some 
other minor items. As against the re- 
ceipts, the major items of expendi- 
ture were the purchase of newsprint, 
paper, printing types, printing and 
other material, the salaries and allow- 
ances of the staff, remuneration to 
- News agencies and railway freight. 
There can, therefore, be no doubt that 
the -trust has been carrying on the 
business of publishing newspaper and 
weekly and monthly magazines, ‘The 
profits from the aforesaid business 
would also apparently account for the 
manifold increase in the value of the 
assets of the trust. The emphasis on 
business activity of the trust is also 
manifest from clauses 6, 10, 14, 16 and 
18 of the trust deed reproduced above. 
The fact that the appellant-trust is 
engaged in the business of printing 
and publicaticn of newspaper and 
journals and the further fact that the 
aforesaid activity yields or is one 
\likely to yield profit and there are no 
irestrictions on the appellant-trust 
‘earning profits in the course of its 
ibusiness would go to show that -the 
| Purpose of the appellant-trust does 
inot satisfy the requirement that it 
‘should be one “not involving the car- 
‘rying on of any activity for profit.” 


9, It is true that there are 
some business activities like mutual 
insurance and co-operative stores of 
which profit making is not an essen- 
tial ingredient, but that is so because 
of a self-imposed and innate restric- 
tion on making profit in the carrying 
on of that particular type of business. 
Ordinarily profit motive is a normal 
incidence of business activity and if 
the activity of a trust consists of 
carrying on of a business and there 
are no restrictions on its making pro- 
fit, the court would be well justified 
in assuming in the absence of some 
indication to the contrary that the ob- 
ject of the trust involves the carry- 
ing on of an activity for profit. The 
expression “business”, as observed by 
Shah J. speaking ‘for the Court in the 
case of State of Gujarat v. M/s. Rai- 
pur Mfg. Co., (1967) 1 SCR 618 = 
(AIR 1967 SC 1066) though extensive- 
ly used in taxing statutes, is a word 
of indefinite import. In taxing statu- 
tes, it is used in the sense of an oc- 
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cupation, or profession which occupies 
the time, attention and labour of a 
person, normally with the object of 
making profit. To regard an activity 
as business there must be a course of 
dealings, either actually continued or 
contemplated to be continued with a 
profit motive, and not for sport or 
pleasure. Whether a person carries on 
business in a particular commcdity 
must depend upon the volume, fre- 
quency, continuity and regularity of 
transactions of purchase and sale in 
a class of goods and the transactions 
must ordinarily be entered into with 
a profit motive. By the use of the ex- 


pression “profit motive” it is not in- 
tended that profit must in fact be 
earned. Nor does the expression 


cover a mere desire to make some 
monetary gain out of a transaction or 
even a series of transactions. It pre- 
dicates a motive which pervades the 
whole series of transactions effected 
by the person in the course of his 
activity. In the case of Commr. of 
Income-tax v. Lahore Electric Supply 
Co. Ltd., 60 ITR 1 = (AIR 1966 SC 
843) Sarkar J. speaking for the ma- 
jority observed that business as con- 
templated by Section 10 of the Indian 
Income-tax Act, 1922. is an activity 
capable of producing a profit waich - 
can be taxed. In the case of the ap- 
pellant-trust the activity of the trust, 
as already observed earlier, has in 
fact been yielding profits and that ap- 
parently accounts for the increase in 
the value of its assets. 


10. We are not impressed by 
the submission of the learned counsel 
for the appellant that profit under 
Section 2(15) of the Act means pri- 
vate profit. The word used in the de- 
finition given in the above provision 
is profit and not private profit and it 
would not be permissible to read in 
the above definition the word “pri- 
vate” as qualifying profit even though 
such word is not there. There is also 
no apparent justification or cogent re- 
ason for placing such a construction]. 
on the word “profit”. The words 
“seneral public utility” contained in 
the definition of charitable purpose 
are very wide. These words, as held 
by the Judicial Committee in the case 
of All India Spinners’ Association v. 
Commissioner of Income-tax, (1944) 
12 ITR 482 = (AIR 1944 PC 88) ex- 
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clude objects of private gain. I: is 
also difficult to subscribe to the view 
that the newly added words “no: in- 
volving the carrying on of any acti- 
vity for profit” merely qualify and 
affirm what was the position as if ob- 
tained under the definition given in 
the Act of 1922. If the legislature in- 


tended that the concept of charizable - 


purpose should be the same under 
the Act of 1961 as it was in the Act 
of 1922, there was no necessity for it 


to add the new words in the definition. 


The earlier definition did not involve 
any ambiguity and the position in law 
was clear and admitted of no doubt 
after the pronouncement of the Judi- 
cial Committee in the cases of Tri- 
bune and All India Spinners’ Associa- 
tion (supra). (1944) 12 ITR 482 = 
(AIR .1944 PC 88). If, despite that 
fact, the legislature added new words 
in the definition of charitable pur ose, 
it would be contrary to all rules of 
construction to ignore the impact of 
the newly added words and to so con- 
strue the.definition as if the nəwly 
added words were either not there or 
were intended to be otiose and rejun- 
dant. 


11. 
dismissed but in 
without costs. 


BEG, J.:— 12. The question, ans- 
wered in the negative in this case by 
the Mysore High Court, which is 
now before us after certification o2 the 
case under Section 261 of the Income- 
tax Act, 1961 (hereinafter referred ‘to 
as ‘the Act’), was framed by the In- 
come-tax Tribunal as follows: 

“Whether, on the facts and ir the 
circumstances of the case, the income 
of the Loka Shikshana Trust was en- 
titled to exemption under Sec. 01 of 


The appeals fail and are 
the circumstances 


the Income-tax Act, 1961 read with | 


Sec. 2 (15) of the same Act, for assess-. 
ment year 1962-63.” 


13. The appellant is a sole 
trustee of the “Loka. Shikshana 
Trust”, holding properties mentioned 
in a schedule attachec. to a deed. of 
trust executed on 19-2-1962 -by him- 
self purporting to re-declare a trust 
of 15-7-1935. .The total assets of the. 
earlier trust of 1935, known as the 
: “National Literature Publications 
Trust”, consisted of a sum of Rubees . 
4308.10.9 only. It appears that, 
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newspapers and journals 
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under the provisions of the earlier 
trust,. the trustee had carried on a lu- 
crative business of printing, under the 
name of ‘‘Karnatak Prakashana Man- 
dal’, at Belgaum, and, thereafter, it 
was shifted to Hubli where he start- 
ed publishing a daily newspaper call- 
ed “Samyukta Karnatak”. The print- 
ing business must. have been “lucrative 
because investments of profits from 
it, together with some possible “dona- 
tions” expanded the assets of the ‘re- 
declared trust of 1962 so much that 
the schedule attached to the trust 
deed of 1962 shows their value to be 
Rs. 2,97,658/-. After deducting the 
total liabilities of the trust, shown as 
Rs. 1,24,086.10 annas, the net value of 


the assets is given as Rs. 1,73,571.14.4. 


14. Even if the obvious infer- 
ence from statements found in the 
trust deed of 1962, which is part of 
the statement of the case, showing 
the assets of the trust of 1953 as well 
as of the re-declared trust of 1962, 
that the trustee was carrying ona 
fairly lucrative business, the profits of 
which had been utilised for building 
up its asséts, could possibly be ignor- 
ed, we find, from the statement of the 
accounts submitted by the appellant 


. Trustee himself to the Income-tax De- 


partment for the assessment year 
1962-63, with which we are concern- 
ed, that the trust had made quite con- 
siderable profits from. various activi- 


ties carried on as a part of its ordi- 


nary and regular business. Here, a 


‘gross income of Rs, 22,55,077.46 np. 


is shewn. This included Rupees 
12,31,954.54 from sales of newspapers 
and magazines through agents, Rupees 
7,29,249.27 from advertisements and 
notices alone, Rs. 1,27,422.53 as pay- 
ments of “job printing bills”. The 
sales of its newspapers and journals 
through retailers brought in Rupees 
66,010.68 np. The = subscribers of 
contributed 
Rs. 51,803.74. “Profits” from sales of 
other publications are shown as 
Rs, 5040.05 np. Income from “sundry 
receipts” is piven as Rs. 2964.57 np. 
“Profits” from the sale of a van and 
machinery are shown as Rs. 4829.83. 
Some other income is shown as Rupees 
2337.95. Interest on investments is 
shewn as Rs. 1762.71. A glance at 
items of expenditure shows that no- 
thing was spent for which a deduc- 
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tion could not be claimed by any pri- 
vate concern carrying on a profitable 
business. These items of- expense con- 
sisted of money spent on 
buildings, payments oftaxes, purchases 
of newsprint and other kinds of paper; 
ink, Photographic materials, blocks, 
binding, stitching and packing mate- 
rials, payments of. salaries, ‘wages, and 
allowances to the staff. After deduct- 
ing the total expenditure of Rupees 
4,92,246.81 from the gross income, the 
net income for the year is shown as 
Rs. 30,376.80 np. for ‘which exemption 
from Income-tax is claimed by the 
appellant on the ground that it is pro- 
tected from taxation by Section tli 
read with Section 2(15) of the Act. ` 


15. The trust deed of 1962, 
which, as already stated is a part of 
the statement of the case, gives the 
past history of the trust, in the course 
of a fairly long preamble. It contains 
the following passage giving some idea 
of the activities of the trust, the com- 
position of its- present assets, as well 
Pa utilisation of its income since 
1935: a Doi 


“AND WHEREAS in furtherance 
of the objects contained in the said 
deed of Trust dated 15th July, 1935, 
I took over on 17-7-1935 a concern 
called the Karnatak Prakashana Man- 
dal, Belgaum, -and conducted a. print- 
ing Press for some time at Belgaum, 
and, thereafter, at Hubli and printed 
and published a daily paper ‘“Sam- 
yukta Karnatak”, and a weekly pa- 
per called ‘Weekly Samyukta. Karna- 
tak”, which was later called “Karma-~ 
veer” and also published certain books, 
pamphlets, and other literature, as a 
result whereof the property of. the 
trust increased from time to time, and 
the said property is today. comprised 
of printing presses, building land and 
other property which is set out in 
the schedule hereunder written”. 


16. The trust deed also con- 
tains a reference to what necessitated: 
a redeclaration of the trust. An 
amended meaning of “charitable pur- 
pose”, -given in Sec. 2(15) of the Act 
of 1961, must have given rise to some 
doubts in the minds of the maker of 
the trust about the taxability of the 
income .of the trust which was 
exempted from payment of income. tax 
in the past. He said: : o. 


repairs of. 


“And whereas doubts have arisen re- ` 
garding the legal validity of the Trust 
declared in the aforesaid Deed’ of 
Trust dated 15th July 1935. 

AND whereas it became neces- 
sary to take steps to remove the said 
doubts and to prevent similar doubts 
arising in future, I, Ranganath Rama- 
chandra Diwakar, who-has been the 
only Trustee of the National Litera- 
ture publication Trust declared as 
aforesaid, have obtained legal opinion. 
in the matter of the said Trust and I 
am desirous, with a view to carrying 
out public purposes of a charitable na- 
ture, of re-declaring the Trusts in 
accordance with’ the legal opinion ob- 
tained. by me as aforesaid, on which I 
hold and shall continue to hold the 
original Trust amount of Rs. 4,308.10.9, 
and all contributions, additions, .accu- 
mulations,, and acquisitions to the 
Same which are now comprised in the 
Schedule hereunder written and all 
the properties funds, assets, and any 
conversions or reconversions thereof 
and the investment in which the same 
may from time to. time be held”. 

17. The objects of the trust 
are set out as follows: 

“2. The object of the Trust .shall 
be to educate the people of India in 
general and of Karnatak-in particular 


(a). establishing, conducting and 
helping directly-or indirectly institu- 
tions calculated to educate the peo- 
ple by spread. of knowledge on all 
matters of general interest and wel- 
fare; . 

(b) founding and running reading 
rooms and libraries and keeping and 
conducting printing houses and pub- 
lishing or aiding the publication of 
books, booklets, leaflets, pamphlets, 
magazines ete. in Kannada and other 
languages, all. these activities being 
started, conducted, and carried on 
with the object of educating the peo- 
ple; 7 , 

(c) supplying the Kanadda speak- 
ing people with an organ or organs of 
educated public opinion and conduct- 
ing journals in Kannada: and other 
languages for the dissemination of 


-useful news and information and for 


the ventilation of public opinion on 
matters of general public utility; and 

(d) helping directly or indirectly 
societies and institutions which have 
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all or any of the aforesaid objects in 
“view”, ; i 


18. In addition to the power 
which the sole trustee had to collect 
donations and subscriptions for the 
trust, he had all the ‘powers which 
the sole manager of a business may 
have in order to carry it on profitably. 
He had the power of transferring 
trust properties and funds if he 
thought “it expedient in the interest 
of the objects of the Trust, to t-ans- 
fer the assets and liabilities of this 
Trust to any other Charitable ‘Trust 
or institution conducted by such 
Trust, which, in the opinion of the 
original Trustee or the Board of Trus- 
tees, has objects similar to the okjects 
of this Trust and is capable of carry- 
ing out the objects and purposes of 
this Trust. either fully or partielly”. 
(Paragraph 17 of the Trust deed). Al- 
though, the “original trustee” was 
not “to take any remuneration” for 
discharging his duties as a trustee, 
yet, he was not precluded “from be- 
ing paid out of the Trust fund such 
rer ineration as may be deeme] pro- 
per for carrying out any work and 
duty in connection with the corduct 


or management of institutions of the 


Trust, or with the business of print- 
ing, publishing or other activities car- 
ried on by the Trust”. He was to be 
' paid expenses incurred in travelling 
or otherwise in connection with his 
duties as a trustee (paragraph 16 of 
the Trust deed). 


19. The 
conld invest trust monies and p7ofits 
“in any investment authorised by law 
for the investment of Trust funcs or 
in shares, or securities or deben-ures 
of Limited Companies in .India or 
outside” (para 4 of the Trust d=ed). 
He had the “power to mortgage, sell. 
‘transfer and give on lease or to 
otherwise deal with the Trust pro- 
perty or any portion thereof for the 
purpose of the Trust and to borrow 
monies or raise loans for the purpose 
of the Trust whenever he may deem 
it necessary to do so” (para 8 o= the 
Trust deed). Furthermore. the Trus- 
tee had the “power and authority to 
spend and utilise the money anc the 
property of the Trust for any oi the 
purposes of this Trust in such man- 
ner as tn him may appear proper”. 
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20. It appears ta us that, with 


. this profit making background of the 


trust, its loosely stated objects the 
Wide powers of the sole trustee, and 
the apparently profitable mode of con- 
ducting business, just like any’ com- 
mercial concern, disclosed not only by 
the terms of the trust but by the 
statement. of total expenditure and in- 
come by the trustee, it is very diffi- 
cult to see what educational or other 
charitable purpose the trust was sérv- 
ing unless the dissemination of infor- 
mation and expression of opinions 
through the publications of the trust 
Was in itself treated as the really edu- 
cational and charitable purpose. 


2il. The principal arguments 
advanced on behalf of the appellant- 
trustee are: firstly, paragraph 2 (c) of 
the Trust deed only enables the trus- 
tee to supply the Kannada speaking 
people with organs or means for ex- 
pressing educated public opinion as a 
mode of serving the real and express- 
ly mentioned purpose of “education” 
which must control and determine the 
true nature of the activities of the 
trust so that profit making, as an in- 
cidental consequence of these activi- 
ties, was quite immaterial; and, 
secondly, even if the activities of the 
trust did. not fall within the separate 
category of “education” as such, in 
which case profit yielding became 
quite irrelevant, but fell . under the 
more general or the 4th and last 
category of purposes of general pub- 
lic utility specified -in Sec. 2 (15) of 
the Act, the mere fact that the con- 
duct of the printing business was pro- 
fitable semetimes or even constantly 
was not enough to make it an activity 


carried on “for profit”, The first 
- contention rests on the assumption 


that an express mention of a dominant 
though general purpose of “educa- 
tion” will enable the Courts to super- 
vise the execution of such a trust as 
one intended solely for educational 
purposes. The second submission, ac- 
cepted by the Income-tax Tribunal 
but rejected by the High Court, im- 
plies that the profit-making motive 
must be specifically and expressly 
mad: the object of an activity which 
is of obvious utility to the public be=- 
fore exemption from taxation can be 
denied to such an activity. In other 


= words, the added qualification or con- 


wW 
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dition imposed upon a work of “gene- 
ral public utility”, before it could pass 
the test of a charitable purpose, made 
no difference to the law, According to 
learned Counsel for the appellant, the 
amendment was meant to make ex- 
plicit what was previously only im- 
plicit in the law as it stood. The argu- 
ment thus is that the amendment only 
clarified without actually changing 
the law on the subject. 


22, The last paragraph of ci.-(3) 
of Section 4 of the Indian Income-tax 
Act of 1922 (hereinafter referred to 
as ‘the Act of 1922’) laid down: 

“‘charitable purpose’. includes re- 
lief of the poor, education, medical re- 
lief and the advancement of any other 
object to general public utility but 
nothing contained in clause (i) or 
clause (ii) shall operate to exempt 
from the provisions of this Act that 
part of the income from property held 
under a trust or other legal obligation 
for private religious purposes which 
does not enure for the benefit of the 
public.” l 

23. Tt will be noticed that the 
provision set out above did not real- 
ly define a "charitable purpose” but 
purperts only to indicate a concept 
of charity which include the four 
categories of objects mentioned there. 
The fourfold classification of chari- 
table purposes has a history in Eng- 
lish law. A statute of Elizabeth I, 
which “was not directed so much to 
the definition of charity as to the cor- 
rection of abuses which has grown 
up in the administration of trusts of a 
charitable nature’ (See: Tudor on 
“Charities” sixth Edn. p. 2), had a 
preamble containing an illustrative 
list of charitable objects which was 
never treated as exhaustive. 
ever, became the practice of Courts 
tto refer to the preamble as a sort of 
index or chart in order to determina 
whether or not a given purpose was 
charitable”, Thus, a purpose was 
considered, in the eye of law, to b= 
charitable only if it came within ths 
letter or the spirit and intendment of 
the preamble of the statute of Eliza- 
beth, 

To give a semblance of order to 
the rather confusing mass of case law 
which had accumulated on the sub- 
ject, attempts were made to classify 
~ purposes which had obtained recogni- 


It, how. . 


ALR. 


tion by Courts as charitable. Lord 
Macnaghten, in Income-tax Commis- 
sioner v. Pemsel, 1891 AC 531 at p. 583 
adopted a four-fold classification of 
charitable purposes which had been 
first put forward in the course of an 
argument by Sir Samuel Romilly in 
Morice v. Bishop of Durham, (1805) 10 
Ves 522. These were: (1) Relief of 
poverty, (2) advancement of educa- 
tion; (3) advancement of religion; (4) 
other purposes beneficial to the com- 
munity not falling undér any of the 
preceding heads. 


24. The last or the residuary 
category seemed very wide and gene- 
ral. Properly speaking, such a wide 
category would be interpreted, if it 
were found in a statute, ejusdem 
generis with the previous three cate- 
gories which were less wide and more 
specific. The framers of our Act of 
1922 musthave been attracted by this 
classification which they adopted with 
some modifications, “Medical relief” 


was apparently substituted for ‘“ad- 
vancement of religion”. In All India 


Spinners’ Associations v. Commissioner 
of Income-tax, Bombay, 12 ITR 482 
= (AIR 1944 PC 88) Lord Wright, 
while considering the meaning of Sec- 
tion 4(3) of the 1922 Act, observed 
(at p. 486) (of ITR) = fat p. 91 of ATR) 


“The Act of 43 Elizabeth (1601) 
contained in a preamble a_ list of 
charitable objects which fell within 
the Act, and this was taken as asort 
of chart or scheme which the Courts 
adopted as a groundwork for develop- 
ing the law. In doing so they made 
liberal use of analogies so that the 
modern English law can only be as- 
certained by considering a mass. of 


particular decisions often difficult to 


reconcile, It is true that Section 4 (3) 
of the Act has largely been influenced 
by Lord Macnaghten’s definition of 
charity in Pemsel v, Commissioners 
for Special Purposes of Income-tax 
((1891) AC 531 at p. 583), but that de- 
finition has no statutory authority and 
is not precisely followed in the most 
material particular; the words of 
the section are ‘for the advance- 
ment of any other object of general 
public utility’, whereas Lord Macna- 
ghten’s words were ‘other purposes 
beneficial to the community’. The 
difference in language, particularly 
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the inclusion in the Indian Act of. the 
word ‘public’ is of importance”, 

25. The trend of judicial pro- 
nouncements was . to construe the 
words “general public utility”, in Sec- 
tion 4(3) of the Act of 1922, very 
widely. -Ihe only serious limitation 
put on the character of a ‘“gen=ral 
public utility” seems to have been chat 
it clearly excluded the object of pri- 
vate profit making. Thus, in the All 
India Spinners’ Association case 
(AIR 1944 PC 88) (supra) the Fv-ivy 
Council, while holding that the “pri- 
mary object” of the Association ap- 
peared to be “the relief of the puor’”, 
said (at p. 488): 


“That would be enough prima 
facie to satisfy the statute. But there 
is good ground for holding that the 
purposes of.the Association included 
the advancement of other purposes of 
general public utility. These last are 
very wide words. Their exact scope 
may require on other occasions very 
careful consideration. They were ap- 
plied in the Tribune Press case (1339) 
66 I. A. 241 = 7 ITR 415 = (AIR 1939 
PC 208) without any very precise de- 
nition to the production of the news- 
paper in question under the condit-ons 
fixed by the testator’s will. The Bcard 
stated (at p. 256) that; 

‘the object of the paper might be 
described as the object of supplring 
the province with an organ of edu- 
cated . publie opinion’, 
and that it should prima facie þe 
held to be. an object of general public 
utility. These words, their Lordsaips 
think, would exclude the object of 
private gain, such as an underzak- 
ing for commercial profit though all 
the same it would subserve general 
public utility. But private profit. was 
eliminated in this case”, 


26. In Commr. of Income-iax, 
Madras v. Andhra Chamber of Com- 
merce, (1965) 55 ITR 722 at p. 7382 = 
(AIR 1965 SC 1281 at p. 1286) this 
Court interpreting Sec. 4(3) of the 
1922 Act, held (at p. 732):, 

- “The expression ‘object of gene- 
ral public utjlity, in Section <(3) 
would prima facie include all obj2cts 
which promote the welfare of the 
general public”. 

Decision of some cases seems to have 
revolved round the question whether 
the body of beneficiaries was lerge 
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enough to cozstitute the purpose one 
of “public utility”. 

27. Some of the decisions on 
income for- which exemption was 
claimed on the ground that it was 
meant for a charitable purpose fall- 
ing within the wide residuary class 
perhaps travelled even beyond the 
“bursting point’ to which, according 
to Lord Russell of Killowen, English 
Courts had stretched the concept „of 
charity (See: In re Grove-Grady. 
(1929) 1 Ch 557, 582). At any rate, the 
reason which induced our Govern- 
ment to make an amendment by Sec- 
tion 2(15) of the Act of 1961 was thus 
stated by the Finance Minister, 
Shri Morarji’ Desai, in the course of 
his speech in Parliament explaining 


Commr., 


the proposed amendment (see: Lok 
Sabha Debate dated 18-8-1961) Lok 
Sabha Debates, IInd Ser. Vol. LVI 


D/- 18-8-61 p. 2819 at p. 3074: 

“The other objective of the Select 
Committee, limiting the exemption 
only to trusts and institutions whose 
object is a genuine charitable purpose 
has been achieved by amending the 
definition in clause 2 (15). The defini- 
tion of ‘charitable purpose’ in that 
clause is at present so widely word- 
ed that it can be taken advantage of 
even by commercial concerns which, 
while ostensibly serving a public pur- 
pose, get fully paid for the benefits 
provided by them, namely, the news- 
paper industry which while running 
its concern on commercial lines can 
claim that by circulating newspapers 
it was improving the general know- 
ledge of the public. In order to pre- 
vent the misuse of this definition in 
such cases, the Select Committee felt 
that the words ‘not involving the car- 
rying on of any activity.for profit’ 
should be added to the definition”. 
(p. 3074). 


28. Mr. Paikhivala objected 
strongly to any reference to the speech 
of the Finance Minister, who proposed 
the amendment, for the purpose of 
finding out the object of the’ amend- 
ment. He contended that speeches 
made by Members of Parliament in 
the course of debates on provisions 
enacted were not to be looked at for 
interpreting the. language of the 


enactment to which we should confine 


ourselves. He relied on the well 
known dictum of Rowlatt J., in Cape 
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Brandy Syndieate v, I R:C., (1921) 1 
KB 64whenthat learned Judge said: 
“In a taxing Act one has to look at 
What is clearly said ............ One can 
only look fairly at the language used.” 


29. It was contended that, as 
the meaning of words used in Sec- 
tion 2 (15) was very clear we need go 
no further. I am not able to accept 
this over-simplification of the problem 
before us. To say that the concept of 
a charitable purpose, either before or 
after the amendment we are consider- 
ing, was at all clear or free from con- 
siderable ambiguity and difficulty 
would be to ignore the plethora of 
not always consistent case. law which 
one can find on the subject and to 
minimize the difficulties of Courts. 
“Charitable purpose’ has never been 
at all clearly defined or exhaustively 
illustrated. We have, therefore, to dis- 
cover the mischief aimed at by the 
amendment. 

30. It is true that it is danger- 
ous and may be misleading to gather 
the meaning of the words used in an 
eractment merely from what was 
said by any speaker in the course ofa 
debate in Parliament on the subject. 
Such a speech cannot be used to de- 
feat or detract from a meaning which 
clearly emerges from a consideration 
of the enacting words actually used. 
But, in the case before us, the real 
meaning and purpose of the words 
used cannot be understood ai all satis- 
factorily without referring to the past 
history of legislation on the subject 
and the speech of the mover of the 
amendment who was, undoubtedly, in 
the best position to explain what de- 
fect in the law the amendment had 
sought te remove, [It was not just 
the speech of any member in Parlia- 
ment. it was the considered state- 
ment of the Finance Minister who was 
proposing the amendment for a parti- 


cular reason which he clearly indicat- 


ed. If the reason given by him only 
elucidates what is also deducible from 
the words used in the amended pro- 
vision, we do not see why we should 
refuse to take it into consideration 
as an aid to a correct interpretation. 
Tt harmonises with and clarifies the 
real intent of the words used. Must 
we, in such circumstances, ignore it? 


31. We find that Section 57, 
sub-section. (4) of the Evidence Act 


not only enables but enjoins Courts 
to take judicial notice of the course 
of proceedings in Parliament assum- 
ing, of course, that it is relevant. It 
is true that the correctness of what is 
Stated, on a question of fact, in the 
course of Parliamentary proceedings, 
can only be proved by somebody who 
had direct knowledge of the’ fact 
stated. There is, however, a distinc- 
tion between the fact that a particu- 
lar statement giving the purpose of 
an enactment was made in Parlia- 
ment, of which judicial notice can be 
taken as part of the proceedings, and 
the truth of a disputable matter of 
fact stated in the course of proceed- 
ings, which has to be proved aliunde, 
that is to say, apart from the fact 
that a statement ab + it was made 
in the course of proceedings in Par- 
liament (See: Rt. Hon’ble Jerald Lord 
Strickland v. Carmelo, AIR 1935 PC 
34 Mifud Bonnici; The Englishman 
Ltd. v: Lajpat Rai, ILR (1910) 37 Cal 
760.) E 

32. In the case before us, a 
reference was made merely to the 
fact that a certain reason was given 
by the Finance Minister, who propos- 
ed an amendment, for making the 
amendment. What we can take judi- 
cial notice of is the fact that such a 
statement of the reason was given in 
the course of such a speech. The 
question whether the object stated 
was properly expressed by the lan- 
guage of Sec. 2(15) of the Act is a 
matter which we have to decide for 
ourselves as a question of law. In- 
terpretation of a statutory provision 
is always a question of law on which 
the reasons stated by the mover of 
the amendment can only be used as 
an aid in interpretation if we think, 
as I do in the instant case, that it 
helps us considerably in understanding 
the meaning of the amended law. We 
find no bar against such a use of the 
speech, 

33. In Anandji Haridas & Co. 
Pvt. Ltd. v.. Engineering Mazdoor 
Sangh, AIR 1975 SC 946 at p. 949 a 
Division Bench of this Court observed 
(at p. 949): a. 


“As a general principle of inter- 
pretation, where the words ofa sta- 
tute are plain, precise, and unambigu- 
ous, the intention of the Legislature 
is to be gathered from the language 
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of the statute itself and no external 
evidence such as Parliamentary De- 
bates, Reports of.the Committees of 
the Legislature or even the szate- 
ment made by the Minister.on th: in- 
troduction of a measure or by the 
framers of the Act is admissible to 
construe those words: It is only 
where a. statute is not exhaustive or 
where its language is ambiguous, un- 
certain, clouded or ‘susceptible of 
more than one meaning or shades of 
meaning, that external evidence as to 
the evils, if any, which the statute 
was intended to remedy, or of the cir- 
cumstances which led to the passing 
of the statute may be looked into for 
the purpose of ascertaining the ob- 
ject which the legislature had in view 
in using the words in question”. 


34. The Finance Minister's 
speech tells us that the Government 
was accepting the recommendaticns of 
the Select Committee to - which the 
Bill which became the Act of 1961 
had been referred. One of the re- 
commendations was: 


“The Committee is of the opin- 
ion that the advancement of an ob- 
ject of - general public utility. which 
involves the carrying on of any acti- 
vity for profit should not come with- 
in the ambit of a charitable purpose”. 

(See Gazette of India Extraordi- 
mary — Part II, See. 2; p. 677 (4)). 


35. In 'Commr. of Income-tax, 
Gujarat v. _Vadilal Lallubhai, (1972) 
86 ITR 2 = (AIR 18735C 1016) this 
Court,' following its earlier decision in 
Commr. of Income-tax v. Sadora Devi, 
(1957) 32 ITR 615 at p.627 = (1958) 
1 SCR 1 = (AIR 1957 SC 832 at p 838) 
did not consider it at all inappropriate 
to refer to a Select Commi-tee’s 
Report for finding out the reason 
behind an ambiguous provision 30 as 
to be able to apply the Mischief Rule. 
It is too late in the day'for Mr. Pal- 
khivala to object to the adoptior of 
such a course in an attempt to =_pply 
the Mischief Rule to find out the rea- 
son behind an amendment of the law. 


36. The case on which Mr. 
Palkhivala, the learned counsel for 
the appellant, relies most strongl” for 
support to his client’s case on merits 
is: In Re the ‘Tribune’, (1939) 7 ITR 
415 = (ATR 1939 PC 208) where the 
Privy Council. allowing: an. appeal 
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from a Full Bench decision ‘of the La- 
hore High Court held that the in- 
come a Trust, the ‘object of which 
was described as “supplying the pro- 
vince with an organ of an educated 
public opinion’, was entitled to 
exemption on the ground that it was 
a trust fora purpose of ‘General pub- 
lic utility” and not just for propagat- 
Ing any political views. It was also 
held there that such a trust would 
not fall within the category of Trusts 
for education in the sense in which 
that term appears in Section 4 of the 
Act of 1922. The Privy Council, 
after observing that the Chief Justice 
and Addison, J., of the Lahore High 
Court, had laid some stress on the 
fact “that the Tribune newspaper 
charges its readers and advertisers at 
ordinary commercial rates for the ad- 
vantages which it affords’, said (at 
p. 422): - 

“As against this the evidence or 
finding do not disclose that any pro- 
fit was made by the newspaper or 
press before 1918 and it is at least 
certain that neither was founded for 
private profit whether to the testator 
or any other person. By the terms 
of the trust it is not to be carried on 
for profit to any individual. It can- 
not, in their Lordships’ opinion, be 
regarded as an element necessarily 
present in any purpose of general pub- 
lic utility, that it should provide 
something for nothing or for less 
than it costs or for less than the ordi- 
nary price. An eleemosynary element 
is not essential even in the strict 
English view of charitable uses (Com- 
missioners v. University College of 
North Wales, (1909) 5 Tax Cas 408, 
414)”. 

37. H seems clear to us that, 
the amended provision, Sec. 2 (15) imo 
the Act of 1961, was directed at a 
change of law as it was declared by 
the Privy Council in the Tribune case 
(supra). The amended provision 
reads as follows: 

“Section 2 (15) ‘charitable pur- 
pose’ includes relief of the poor, edu- 
cation, medical relief, and the ad- 
vancement of any other object of gene- 
ral public utility not involving the 
oo on of any activity for pro- 
t 27 ; 
38. It is apparent that, even 
now, charitable purpose has not been 
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defined. The four-fold classification, 
which was there in the Act of 1922, 
is there even in the amended provi- 
sion, but the last or general category 
of objects of “general public utility” 
is now qualified by the need to show 
that it did not involve profit making. 
The question before us, therefore is: 
What is the meaning or purpose of 
‘introducing the limitation “not in- 
volving the carrying on of any acti- 
vity for profit’? The contention of Mr. 
Palkhivala is that it merely indicates 
that, as was held in the Tribune case 
(AIR 1939 PC 208) (supra) and other 
cases, the purpose must not be pri- 
vate profit making, or, in other words, 
the benefit must be to an object of 
“general public utility’. This invol- 
ves reading of the word “private” be- 
fore “profit” which is quite unjustifi- 
able. Furthermore, if that was the 
sole purpose of the amendment, we 
think that the amendment was not 
necessary at all. It had been declar- 
ed repeatedly by the Courts even be- 
fore the amendment that activities 
motivated by private profit making 
fell outside the concept of charity al- 
together. We think that it is more 
reasonable to infer thet the words 
used clearly imposed a new qualifica- 
tion on public utilities entitled to 
exemption. It was obvious that, un- 
less such a limitation was introduced, 
the fourth and last category would 
become too wide to prevent its abuse. 
Wide words so used cculd have been 
limited in scope by judicial interpre- 
tations ejusdem generis so as to con- 
fine the last category to objects siml- 
lar to those in the previous categories 
and also subject to a dominant con- 
cept of charity which must govern all 
the four categories. But, the decla- 
‘ration of law by the Privy Council, 
in the Tribune case (AIR 1939 PC 2.08) 
(supra) had barred this method of 
limiting an obviously wide category of 
profitable activities’ of general public 
utility found entitled to exemption 
Hence, the only other way of ‘cutting 
down the wide sweep of objects of 
“seneral public utility” ` entitled to 
exemption was by legislation. This, 
therefore, was the method Parlia- 
ment adopted as is clear from the 
speech of the Finance Minister who 
introduced the amendment in Parlia- 


ment. 


-ed Counsel 
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39. The word “involve” does 
not, it seems to me, necessitate the 
bringing out of the profit motive of 
an activity expressly in the deed of 
trust as was suggested by the learn- 
: for the appellant. The 
dictionary meaning of the word ‘in- 
volve’ is: “to envelop; to entangle; to 
include; to contain; to imply” (see: 
The Shorter Oxford English Dictionary 
III] Edn. p. 1042). All profit making, 
even as a mere by-product, would 
have been covered by the word ‘“in- 
volving,” which is of wide import, if 
this word had stood alone and by it- 
self without further qualifications by 
the context. The use of the words “for 
profit,” however, shows that the ın- 
volvement of profit making should be 
of such a degree or to such en extent 
as to enable us to infer it to be . the 
real object As a rule, if the terms of 
the trust permit its operation “for 
profit,” they become prima facie evi- 
dence of a purpose falling outside 
charity. They would indicate the 
object of profit-making unless and 
until it is shown that terms `of the. 
trust compel the trustee to utilise the 
profits of business also for. charity. 
This means that the test introduced 
by the amendment is: Does the pur- 
pose of a trust restrict spending the 
income of a profitable activity exclu- 
sively or primarily upon what is 
“charity” in law? If the profits must 
necessarily feed a charitable purpose, 
under the terms of the trust, the 
mere fact that the activities of the 
trust yield profit will not alter the 
charitable character of the trust. The 
test now is, more clearly than in the 
past, the genuineness of the purpose 
tested by the obligation created to 
spend the money exclusively or essen- 
tially on “charity”. If that obligation 
is there, the income becomes entitled 
to exemption. That, in our opinion, is 
the most reliable test. 


40. The difficult | question, 
however, still remains: What is the 
meaning. of “charitable purpose” 


which is only indicated but not defin- 
ed by Sec. 2(15) of the Act? It 
seems to me that a common concept 
or element of “charity” is shared by 
each of the four different categories 
of charity.: It is true that charity 
does not necessarily exclude carrying 
on an activity which yields profit, pro- 
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vided that profit has to be used up 
for what is recognised as cha- 
rity. The very concept of charity 
denotes altruistic thought and action. 
Its object must necessarily be to be- 
nefit others rather than one’s self. Its 
essence is selflessness. . In a truly 
charitable activity any possible bene- 
fit to the person who does the chari- 
table act is merely incidental or even 
accidental and immaterial. The ac- 
tion which flows from charitable 
thinking is not directed towards bene- 
‘fitting one’s self. It is always direct- 
led at benefitting others. It jis this 
direction of thought and effort and 
not the result of what is done, in 
terms of financially measurable gain, 
which determines that it is chariteble. 
This direction must be evident and 
obligatory upon the trustee from the 
terms of a deed of trust before it can 
he held to be really charitable. 


4i. We think that this govərn- 
ing idea of charity must qualify pur- 
pose of every category enumerated in 
Section 2 (15) of the Act of 1961, We 
think that the words introduced by 
the Act of 1961 to qualify the last and 
iwidest category of objects of public 
utility were really intended to bring 
out what has to be the dominant <ha- 
‘racteristic of each and every category 
of charity. They wére intended to 
bring the last and most general cate- 
gory in line with the nature of acti- 
vities considered truly charitable and 
¡mentioned in the earlier categor-es. 


42. Coming now-to the deed 
nf trust before us, we find that the 
word “education” is mentioned by the 
maker of the trust in a rather cere- 
monial or ritualistic fashion as a !a- 
bel for what he considers to be cari- 
table objects, The third set of ob- 
jects, in clause 2 of the deed does nnt 
appear to be stated there merely as a 
means of serving the general purdose 
of “education” separable from tnese 
objects in clause (c). On the other 
hand, there are strong grounds for be- 
lieving, in the light of other provi- 
sions and profit making activities and 
background of the trust, that educa- 
tion was mentioned as the object. in 
the deed only as a convenient cloak 
to conceal and serve- the real and do- 
minant purpose of clause 2 (ce) which 
was to run a profitable newspaper and 
publishing business without paying 
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the tax on it. Just as mere making, 
of profit as a consequence or incident! 
of altruistic activity is not decisive of 
the real purpose or object of the acti- 


_vity, so also the carrying on of a busi- 
-ness for profit does not cease to be so 


merely because losses are actually in- 
curred in certein years or because 
those who carry it on call it “educa- 
tion”. - It would be difficult to find: 
any commercial activity which makes 
profits always or which expressly 
gives out that its existence depends 
upon profit making although, in prac- 
tice, and, ultimately, its continuance 
may depend on . profit-making. <A 
newly started business may, initially, 
have to run at a loss; but, at a later 
stage, it may sarn magnificent pro- 
fits. Therefore, the test of the real 
character or purpose of an activity 
cannot be whether its continuance is 
made to depend upon profits resulting 
from it or not. Such a test would be 
artificial and specious, I do not think 
that the qualification introduced’ by 
Section 2 (15) of the Act of 1961 was 
intended to compel Courts to look for 
the conditions on which continuance 
of activities of public utility is made 
to depend. If profit making results 
from them and these profits can be 
utilised: for non-charitable purposes 
the trust which makes this possible 
would net be exempt from paying in- 
come -taX. 


- 4&3, In the trust deed before 
us, as we have already indicated, the 
trustee had not only wide powers of 
utilisation of trust funds for purposes 
of the trust but could divert its as- 
sets as well as any of the funds of the 
Trust to other institutions whose ob- 
jects are “similar to the objects” of 
the trust and of “carrying out the ob- 
jects and purposes of this trust either 
fully or partially”. The whole deed 
appears to me to be cleverly drafted 
so as to make the purpose of clause 
2 (c) resemble the one which was held 
to. be protected from income-tax in 
Indeed, the 
very language used by the Privy 
Council in the Tribune case (supra), 
AIR .1939 PC 208 for describing the 
objects of the Trust in that case, 
seems to have been kept in view by 
the draftsman of the trust deed be- 
fore us. And, we find that the power 
of diverting the assets and income of 
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the Trust, although couched in lan- 


guage which seems designed to con~ 


ceal their real effect, is, decisive on 
the question whether the trust is 
either wholly or predominantly for a 
charitable purpose or not. The trus- 
tee is given the power .of de- 
ciding what purpose is allied to or 
like an object covered by the trust 


and how it is tc be. served by a 
diversion of trust properties and 
funds. If the trustee is ‘given the 


power to determine the proportion of 
such diversion, as he is given here, 
the trust could not be said to be whol- 
Jy charitable.. He cculd divert «so 
much as to make the charitable part 
or aspect, if any, purely. illusory «. In- 
deed, this was the law.even before 
the qualifying words ‘introduced -by 
the 1961 Act. (See:. East India Indus- 
tries (Madras) Pvt. Ltd. v; Commr. of 
‘Income: tax, Madras; (1967) 65 ITR 611 

(AIR 1967 SC 1554: Commr. of In- 


soe a Madras v. Andhra Chamber. 
of Commerce: (1965) 55 ITR 722 =. 


' (ATR 1965 SC 1281); Md. Ibrahim Riza 
v. Commr. of Income-tax, Nagpur, 
(1930) 57 Ind App 260-= (AIR.1930 
PC 226).. Such a “trust” woulc. be of 
doubtful validity, but I refrain from 
further comment ‘or any pronounce- 
ment upon the validity of such ‘a trust 
‘as that was neither a question refer- 
red to the High Court in this case nor 
argued ea S 


aA, The amendment of the 1961 
Act considered” by us compels closer 
scrutiny of deeds. of ostensibly chari- 
table trusts with a view to discover- 
ing their’ reel purposes by. analysing 
the effects of their terms and . what 
they permit. It narrows the stope of 
exemption from incnme-tax granted 
at least under the last and widest cate- 
gory of charitable trusts mentioned in 
Sec. 2(15) of the Act as was held in 
Commr. of Income-tax. West Bengal 
Tl v. Indian Chamber of Commerce, 
(1971) 81 ITR 147 (Cab. 


45. We are in agreement with 
the view expressed in the Tribune 
case (supra) AIR 1939 PC 28 to the 
extent that we think that a trust such 
as the one considered there does not, 
just like the trust before us, fall with- 
in the category of education, as such, 
mentioned in the statutory el ucidation 
of charity, which was repèated in the 


1961 Act, with an added qualification 
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of the last and widest category. Al- 
though the term “education” as used 
in Section 2 (15) of the Act, seems 
wider and more comprehensive than 
education through educational institu- 
tions,..such as Universities, whose in- 
come is given an exemption from in- 
come-tax separately under Section 10 
(22) .provided the educational institu- 
tion concerned does not exist “for 
purposes of profit’, yet, it seems .to 
mé that the educational effects of a 
newspaper or publishing business are 
only indirect, problematical, and 
quite incidental so that, without im- 
posing any condition or qualification 
upon the nature of information tobe 
disseminated or material to be pub- 
lished. the mere publication. of news 
or views cannot be said ta serve a 
purely or even'a predominantly edu-| 
cational] ‘purpose’ in its ordinary -and| - 
usual ‘sense. E 


46; The. purposes with which 
we are concerned ‘no doubt ‘parade 
under. the’ guise or caption of “educa- 
tion.”. They are found stated in clause 
2 (e) of the. deed. . This clause ‘speaks 
of a supply of “organs of educated 
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public opinion” to Kanada speaking 


people ‘and of a presumed need for 
“useful” information and “ventilation” 
of views.on “matters of public utility”. 

It is left to the Trustee to - decide 
which class of people is’ “educated” 
sc as to. be permitted to voice its 
views through these organs, He is also 
to decide what is “useful” and what 
is harmful and what is a matter of 
“general public tility.” If, as it seems 
to us to be the position here, the 
Trustee is the sole judge of how 


these ‘presumed needs are: to he 
satisfied, he could. certainly cater 
for them in a manner which 


would be considered debased -or ‘offen- 
sive by people of good: taste. with a 
proper sense of values. I do. nob 
mean to cast. the ‘slightest’ reflection 
on the manner in which the appellant 
trustee conducts: his business’ or on 
the quality ` or value of materials 
found in his newspapers or other pub- 
tications. We have so evidence and 
do finding on these aspects of the case 

before us, All. I would like to point 
out here “is that the trust deed leaves 
it entirely to’ the sweet will of. the 
sole trustee to decide’ ‘all questions re- 
lating to policy or the way in ‘which 
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the needs mentioned in clause $ (e) 
are to be met. Provision for their 
Satisfaction could be made in a man- 
ner which could be very lucrative. 
This is the most relevant considera- 
tion in ascertaining the purpose of 
the trust from the point of view of 
profit-making. 


4t. Judging from the facts set 
out in the trust deed itself, the sole 
trustee had managed to make the 
satisfaction of the needs menticned 
above a highly profitable busiress. 
The deed puts no condition upon the 
conduct of the newspaper and pub- 
lishing business from which we could 
infer that it was to be on “no profit 
and no loss” basis. I mention this as 
the learned counsel for the appellant 
- repeatedly asserted that this was the 
really basic purpose and principle for 
the cunduct of the business of the 
trust before us. This assertion seems 
to be based on nothing more substan- 
tial than that the trust deed icself 
does not expressly make profit maxing 
the object of the trust. But, as I have 
already indicated, the absence of such 
a condition from the trust deed c>uld 
not determine its true character. 
That character is determined far more 
certainly and convincingly by the ab- 
sence of terms which could eliminate 
or prevent profit making from becom- 
ing the real or dominant purpos2 of 
the trust. It is what the provisiors of 
the trust make possible or permit 
coupled with what had been actually 
done without any illegality in the way 
of profit making, in the case before us 
under the cover of the provisions of 
the deed, which enable us to decipher 
the meaning and determine the pre- 
dominantly profit making character of 
the trust. 


48. For the reasons given 
above, I think that judgment of the 
Mysore High Court must be and is af- 
firmed, but, in the circumstances of 
the case, the parties will bear their 
own. costs. 


Appeal dismissed. 
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(From: Punjab and Haryana)* 
A. ALAGIRISWAMI, P. K. GOSWAMI 
- AND N. L. UNTWALIA JJ. 


_ Iqbal Singh, Appellant v. Gurdas 

Singh. and others, Respondents. 

Civil Appeal No. 1172 of 
D/- 19-9-1975. 

(A) Conduct of Election Rules 
(1961), R. 56 (as amended in 1972) 
== Ballot paper not containing both 
signature and stamp — Not sufficient 
ieee that ballot paper was not 
valid. 


Rule 56 was amended in 1972 
providing that only a ballot paper 
which did not contain both the mark 
and signature would be deemed in- 
valid, but even then it is not as 
though it automatically became in- 
valid.. The “Returning Officer had to 
scrutinise it in order to see whether 
the ballot paper was genuine ballot 
paper. This provision was apparently 
put in because under pressure of 
work, the Polling Officer might 
have failed either to affix the stamp 
or his signature. If the - Returning 
Officer was satisfied that the failure 
to affix the stamp or the signature 
was due to the fault of the Polling Of- 
ficer but the ballot paper was itself 
genuine he could include it among the 
valid ballot papers. Therefore, mere- 
ly by giving evidence that the ballot 
papers did not contain both the signa- 
ture and the stamp it would not be 
established that the ballot paper con- 
cerned was not a valid ballot paper. 

(Para 5) 

(B) Conduct of Election Rules 
(1961), R. 82 — Jurisdiction for order- 
ing recount. 


There can never be any hard and 
fast rule as to the circumstances when 
an order of recount would be permis- 
sible and it should always be depen- 
dent upon the circumstances of | the 
case. {The facts of the instant case 
held did not leave even the slightest 
jurisdiction for ordering a recount.] 

i ¢ (Para 9) 

(C) Representation of the People 
Act (1951), Section 123 (1) — Bribery 
and gratification — Promise of cons- 


*(Ele. Petn. No. 1 of 1971, D/- 10-4- 
1973—Punj. & Har.) 
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1973, 
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tructicn of Dharamshalas at election 
time = Does not amount to bribery or 
bargaining for votes, 


The election time is the time 
when people in power as well as ordi- 
nary politicians are active in trying 
to show that they are out to help the 
people. They address meetings and 
hold out all sorts of promises. Where 
a large section of the people are con- 
cerned, who only got an amenity 
which they ought in any case to get 
(in this case, grant for construction of 
Dharamshalas) and which they get 
probably a little more easily . because 
it happens to be election time, it can- 
not be said that the person in autho- 
rity (who was contesting the election) 
making that promise and holding out 
that he would carry out many reme- 
dial measures to benefit the people 
was resorting to bribery ©r bargain- 
ing for votes. It may not amount to 
setting up a very high standard and 
it may be very desirable that what- 
ever is done for the people should be 
done by persons in authority through- 


out the period of their office. But 
they naturally are more active at 
election time than other times. That 


cannot be said to amount to corrup- 
tion. (Para 109) 


(D) Representation of the Peo- 
ple Act (1951), Section 123 (1) — Bri- 
bery and gratification — What 
amounts to — Promise during election 
period of gun licences to people who 
vote for certain candidate — Does 
not amount to bribery — Bargaining 
for votes — What amounts to. (Penal 
Code (1860), S. 171-B.) 


When Parliament enacted the pro- 
vision regarding bribery in the Re- 
presentation of the People Act it 
should have had before it the com- 
parable provisions in the Penal Code. 
It is to be noticed that the giving of 
any gratification with the object of 
inducing the receiver or any other 
person to vote is an offence while 
acceptance of gratification -by a per- 
son either.for himself or for ` any 
other person or for inducing any other 
person to vote is an offence. In other 
words, giving is an offence if paid to 
the voter or such giving induces an- 
other person to vote. It is not giving 
a gratification in order that he may 
induce another person to vote thatis an 
offence whereas receipt of a gratifica- 
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‘tg vote it is a bargain for the 
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tion in order to induce another person 
to vote is an offence. The reason for 
the distinction- between the provision 
in Ss. 123(1) (A) and 123(1) (B) is 
this: In the former case, a person 
standing for election has necessarily 
to have a number of people to work 
for him and he may have to bear 
their expenses. That by itself should 


not be deemed to be bribery. In the 


latter case, wheri a person takes 
money offering to induce other peo- 
ple, of course, induce by wrong 
means, to vote for the person who 
pays him the money he is really pek- 
ing his nose into something which is 
no business of his and that practice 
should be discouraged. AIR 1975 SC 
1634 and C. A. No. 90 of 1973, D/- 19- 
9-1975 (SC), Ref. (Para 12) 


The word ‘gratification’ should be 
deemed to refer only tu cases where 
a gift is made of something which 
gives a material advantage to the reci- 


pient. There is hardly any need to 
say that giving of ‘anything whose 
value is estimable in money is bri- 


bery. A gun licence gives no mate- 
rial advantage to its recipient. Arms 
licence is a licence for regulatory 
purposes, It is only where a licence 
gives a material advantage to the li- 
censee that the grant of such licences 
amounts to a gratification. (Para 12) 


Hence, the promise of grant of 
gun licences by persons in authority 
for people who vote for certain can- 
didate and granting of unusually 
large number of such licences during 
the election period but only after fol- 


‘lowing the proper procedure, does not 


amount to bribery. (Para 12) 


A bargain for the purposes of this 
section does not mean that the candi- 
date or his agent makes an offer and 
the voter accepts it in the sense that 
he promises to vcte. It is enough if 
the candidate or his agent makes the 
gift or promise on that condition. If 
a candidate or his agent pays money 
to a voter saying that he wants him 
pur- 
poses of this section, It is nct neces- 
sary that the voter should say that 
he would vote and thereafter the can- 
didate or his agent should pay the 
money. Even in such a case the vo- 
ter after receiving the money might 
or might not vote. (Para 13) 

\ 
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The promise to gravt gun licen- 
ces would really amount. to a reJres- 
sal of the grievances of a class of 
the public or rendering them any 
help. AIR 1960 Madh Pra 362, AIR 
1955 SC 775, AIR 1968 SC 1191, (1956) 
12 Ele LR 378 (Ele. Tri. Luck), (1954) 
10 Ele LR 57, (Ele. Tri. Nag.), Eef. 

(Para 14) 


Held there was no evidence in the 
instant case of obtaining a promise 
from the voters in return for a pro- 
mise to grant gun licences. 


. (Para 14) 

Cases Referred: Chronological Paras 
AIR 1975 SC 1634 12 
(1975) C. A. No. 90 of 1973, D/- 19-9- 
1975 (SC) 12 
‘AIR 1971 SC 2025 = (1971) 3 SCR 
D22 14 


AIR 1968 SC 1083 = (1968) 3 SCR 111 
14 


AIR 1968 SC 1191 = (1968) 3 SCR 
14 


102 
AIR 1960 Madh Pra 362 = 15 Ele LR 
205 14 
(1956) 12 Ele LR 378 (Ele. Tri. Luck- 
now) 14 
AIR 1955 SC 775 = (1955) 2 SCR 469 


14 
(1954) 10 Ele LR 57 (Ele. Tri. Nag.) 
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Mr. Hardayal Hardy, Sr. Advo- 
cate, (Mr. Bishamber Lal, Mrs. Indira 
Sahai, Advocates with him), for Ap- 
pellant; Mr. H. L. Sibal, Sr. Advo- 
cate, (Mr. Kapil Sibal, Advocate., Mr. 
=P. H. Parekh and Mrs. S. Bhardare, 

Advocates of M/s. Bhandare Parekh 
& Co., Miss. Manju Jaitley and S. B. 
Keng, Advocates with him), for Res- 
pondent No. 1. 


Judgment of the Court was 
livered by 


ALAGIRISWAMI, J.:— This ap- 
peal relates to the election to the Par- 
liament from the Fazilka constituency 
in Punjab held on 5th March, 1971. 
The Parliamentary constituency con- 
sisted of eight assembly constituencies 
of Malout, Muktsar, Gidderbha, Fazil- 
ka, Jalalabad, Abohar, Lambi and 
Faridkot. The votes were counted on 
10th and 11th of March at five dif- 
ferent places. The counting of the vo- 
tes of the Malout Assembly corstitu- 
ency was held on 10th March by Mr. 
Aggarwal, Assistant Returning Offi- 
cer, of Muktsar and Gidderbha on 10th 


de- 
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and 11th by Mr. Sayal, of Fazilka and 
Jalalabad on the 10th and llth by 
Mr. Mahajan, of Lambi and Abohar-on 
the 10th and 1lth by Mr. Ram Lal 
and of Faridkot on the llth by Mr. 
Gerg. 6409 votes were declared in- 
valid and the Ist respondent was de- 
clared elected having secured 1,352,677 
votes. The appellant obtained 1,47,354 
votes, There were six other canri- 
dates about whom it is not necessary 
to refer. . 

ae A number of allegations 
were made in the election petition 
about many irregularities that tock 
place on the date of the polling. It is 
not necessary to refer to them as the 
issues concerned with them were not 
pressed even before the High Court. 
Only two issues, issues 1 and 4 were 
considered by the High Court and 
those are the issues urged befcre us 
also they are: 

“1. Whether the respondent No.1 
is guilty of corrupt practices specified 
in paras 10, 20, 22 and 23 and 26 to 
29 of the election petition as amend- 
ed? If so, what is the effect? 


4, Whether 15000 ballot-papers 
were invalid and were wrongly poll- 
ed and counted? If so, with what ef- 
fect?” ; l 

. It is also necessary to refer to 
issues 3 and 6 for they have some re- 
levance in discussing issues 1 and 4: 

“3. Whether the petitioner is en- 
titled to the scrutiny of the ballot- 
papers alleged to have been illegally 
rejected and those of the respondent 
alleged to have been illegally accept- 
ed and on that account is entitled to 
a recount? 

6. Whether the allegations made 
in para 7 of the petition are correct, 
and if so, what is the effect?” 


As issue 6 was not pressed the vari- 
ous allegations of irregularities at the 


time of polling including collusion 
by Polling Officers and consequent 
false voting and stuffing of ballot 


boxes could not be considered. As 
issue 3 was not pressed recount can- 
not be asked for on the allegation of 
wrong counting of votes that is that 
the appellant’s votes were wrongly 
rejected and the Ist respondent’s votes 
were wrongly accepted. 


3- With regard to issue 1 
the allegation was that corrupt prac- 
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tice of tribery was committed in the 
interest of the 1st respondent by his 
brother Shri Parkash Singh Badal, 
who was at that time the Chief Minis- 
ter of Punjab. “One of the items of 
‘bribery: alleged was that large sums 
of money were distributed to Harijans 
in the form of contributions towards 
construction of Dharamshalas for the 
purpose of inducing them to vote in 
favour of. the lst respondent. The 
second allegation was that Shri Par- 
kash Singh Badal directed Mr. Sayal, 
one of the Assistant Returning Offi- 
cers, to issue 3,204 gun licences for 
furthering the prospects of the 1st res- 
pondent’s election and that this was a 
gratification for inducirg the electors 
to vote for the lst respondent. Simi- 
larly, Mr. QO. P. Garg, another As- 
sistant Returning Officer was alleged 
to have issued 485 gun licences in the 
months of February and March 1971. 
Shri Parkash Singh Badal was alleg- 
ed to have arranged and addressed a 
number of meetings in various vil- 
lages promising to help the voters in 
many ways if they would vote for 
his brother. There were certain 
other allegations of corrupt practices 
but the only cnes canvassed before us 
were those relating to gun licences 
and grants in respect cf construction 
of Dharamshalas to Harijans. 


4. The allegations which: re- 
late to issue 4, as found in the peti- 
tion, were that at least 15,000 invalid 
and void votes had been included and 
counted in favour of the returned 
candidate, which should have been 
rejected and not counted at all and 
that in addition at least 3,000 invalid 
ballot papers which should have been 
rejected under rule 56 had been 
wrongly counted as valid votes in 
favour of the returned candidate. The 
distinction between 15,000 and 3,000 
votes was this: The 15,000 ballot papers 
were said to consist of (i) spurious 
ballot papers, (ii) ballot papers not 
bearing serial number of or design 
authorised for use at the particular 
polling stations, and (iii) ballot papers 
not bearing booth marks and the full 
signatures of the presiding officer. The 
3,000 ballot papers were said to have 
been so marked as to render it doubt- 
ful to which candidate the vote is 
given, or the ballot papers bore marks 
with instrument: other than the one 
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supplied for the purpose, or ballot 
papers marked in favour of more than 
one candidate had been wrongly 
counted in favour of the returned can- 
didate. No evidence in fact was let 
in in respect of the 3,000 votes. The 
attack was concentrated on the 15,000 
invalid and void votes. In view of 
issues 3 and 6 having been. given up, 
the effect of which we have earlier 
referred to, the only question that ari- 
ses is whether these 15,000 votes have 
not been counted at all, whether for 
the appellant or for the lst respon- 
dent on the basis that: they bore nei- 
ther the stamp nor the signature of 
the Polling Officer. 


5. The whole of the evidence 
let in was of a uniferm type that a 
number of ballot papers did not bear 
the signature of the Polling Officer or 
the stamp of the booth. Indeed the 
allegation in the petition on this point 
is “ballot papers not bearing booth 
marks and full signatures of the Pre- 
siding Officer were wrongly counted 
as valid votes”. It is not said that the 
ballot papers bore neither the mark 
nor the signature of the Presiding Of- 
ficer. The rule in question, rule 
No. 56, was amended in 1972, provid- 


‘ing that only a ballot paper which 


did not contain both the mark and 
signature would be deemed invalid but 
even then it is not as though it auto- 
matically became invalid. The Re- 
turning Officer had to scrutinise it in 
order to see whether the ballot pa- 
pers were genuine ballot papers. This 
provision was apparently put in be- 
cause under pressure of work the Pol- 
ling Officer might have failed either 
to affix the stamp or his signature. ` If 
the Returning Officer was satisfied 
that the failure to affix the stamp or 
the signature was due to the fault of 
the Polling Officer but the ballot 
paper was itself genuine he could in- 
elude it among the valid ballot pa- 
Therefore, merely by giving 


pers. 
evidence that the ballot papers did 
not contain both the signature and 


the stamp it would not be establish- 
ed that the ballot paper concerned 
was not a valid ballot paper. But 
that is the only type of evidence 
which has been let in. 

6. Apart from this the num- 


ber 15,000 seems to be a case of wild 
guess. The appellant’s voting agents 
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were alleged to have kept a not of 
number of invalid ballot papers that 
they had noticed but none was pro- 
duced. Some of the counting -azents 
fave evidence that they brought it- toa 
the notice of the chief counting agent 
who sat on the dais along with the 
Assist. Returning Officer at the time 
of the counting. Neither the counting 
agents nor the chief counting agent 
had complained in writing to the As- 
sistant Returning Officer. It is im- 
possible to believe that if there were 
as many as 15,000 invalid ballos pa- 
pers which amount to about two 
thousand from every assembly consti- 
tuency they would have kept quiet 
without raising hell. On both the 
days of counting an observer daput- 
ed by the Election Commissioner had 
gone round ali the places where the 
votes were counted. No serious- in- 
firmities were pointed out to him. 
One or two ballot papers which did 
not bear either the signature of the 
Polling Officer or the stamp were 
shown to him only in the Lambi con- 
stituency and he = scrutinised them 
and found that the serial numbers 
tallied and he was - satisfied about 
their genuineness.. He as wel as 
the various Assistant Returning Offi- 
cers had offered that if there were 
any complaints candidates could ask 
for a recheck. No such recheck was 
asked for. 
of the appellant that the rechecx of- 
fer meant only a check on whether 
the number of votes had been correct- 
ly added. We find it impossibl= to 
accept this suggestion. The reference 
to the checking in the observer’s re- 
port- shows that the checking meant 
also scrutiny as to whether the bal- 
lot paper was signed by the Presiding 
Officer. The Returning Officer has 
‘also mentioned in his order on the 
application made by the appellant 
for a: recount that he was asked ta 
specify as to whether in.any ass2mb- 
ly segment he or any of his azents 
had asked for the recheck or pointed 
out any discrepancy in the figures and 
that the appellant had failed tc cite 
any such specific instance, and that he 
was also asked as to whethe>- he 
wanted the recounting of any specific 
assembly segment but he reiterated 


that he wanted a total recount. 


It was argued on kehalf . 
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7. Four of the Assistant Re- 
turning Officers, Mr. Sayal, Mr. Ram 
Lal, Mr. Garg and Mr. Aggarwal 
have been exemined and they did not 
support the appellant’s case that there 
were such a iarge number of invalid 
ballot papers or that it was brought to 
their notice even orally.. Mr. Ram 
Lal said that at the most there might 
be 200 such votes which were object- 
ed to; that is in respect of the. two 
constituencies in which he was. the 
Assistant Returning Officer. This 
would mean that there might have 
been about one thousand invalid bal- 
lot papers at the most and we have 
already mentioned that 6,409 votes 
had been declared invalid. We do not 
know how many of. them were ballot 
papers which did not contain either 
the signature or the stamp. 


8. The way: the appellant’s 
case has been developed is also very 
interesting. We have pointed out that 
votes of four constituencies were 
counted on the 10th and of four other 
constituencies on the llth. The first 
move of the appellant was to send a 
telgram on the lith. By that time 
half the number of votes had been 
counted and probably more than half 


- because we do not: know at what time 
on the. 11th the telegram, Ex. B-2 was 


sent. Even assuming that nearly half 


the number of votes had been count- 


ed the appellant probably had an ink- 
ling of the possibility of his being 
defeated. In this telegram -he refer- 
red to about fifteen thousand ballot 
papers which did not contain either 
the signature of the Presiding Officer 
or the Polling Officer of the Polling 
Station and booth numbers, He also 
mentioned that about six thousand 
three hundred votes had been wrong- 
ly rejected. Apparently he wanted to 
imply that they would otherwise have 
gone in his favour. But his case of 
six thousand votes which ought to 
have gone to him, but had been 
wrongly rejected, had been complete- 
ly given up later. Another telegram 
sent on the 13th March 1971 was 
similar to the telegram sent on the 
llth. . A similar telegram was sent 
by the appellant to the General Secre- 
tary of the Congress Party as also the 
Prime Minister. But in the petition 
given to the Returning Officer asking 
for a recount on the same day the 
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complaint was that some of the bal- 
lot papers did not bear the official 
Stamp on their back as provided by 
rules and they seem to have been 
smuggied illegally and the number 
fiven is “thousands”. Another com- 
plaint was that some of the ballot pa- 
pers did not bear the signatures of 
the Presiding Officers on -the back, 
which were also “in thousands” and 
even more than five thousand. So 
herə we do not find the allegation 
that the ballot papers contained nei- 
ther the signazure nor the stamp. In 
his petition before the Election Com- 
mission asking for recount he men- 
tioned fifteen thousand ballot papers 
as having been found which bore no 
distinction mark or signature of the 
Presiding Officer. He also mentioned 
the rejection of more than 6,000 votes. 
As we have already pointed out, there 
is absolutely nothing on record to show 
how the figure 15,000 wasarrived at. 
We are, therefore, satisfied that the 
mention about 15,000 votes, 3,000 vo- 
tes and 6.000 votes are only steps in 
the attempt tc secure a recount at any 
cost and :o fish for evidence. As we 
have already pointed out, the allega- 
tion in the petition was that 15,000 
invalid votes were counted in favour 
of the returned candidete but in the 
evidence as well as the arguments it 
was only claimed that there were 
15,000 invalid ballot papers which 
were counted. There is nothing to 
show how mary of these 15,000 went 
to the appellant and how many to the 
list respondent, Indeed as we have 
earlier explained what was asked for 
was elimination of the 15,000 votes al- 
together from the counting. The 
whole thing is mere kite flying. We 
are, therefore, in agreement with the 
learned Judge of the High Court that 
the appellant has not succeeded in 
establishing the allegaticns covered hy 
issue No. 4. 


9. There are a large number 
of decisions of this Court on the 
question regarding the circumstances 
under which a recount can be ordered. 
It has been recognised in all those 
- decisions that there can never be any 
hard and fast rule as to the circum- 
stances when an order of recount 
would be permissible and should al- 
ways be dependent upon the circum- 
stances of the case. We do not there- 


_sum is dispropotionately large, 


A.L R- 


fore consider it necessary to refer to 
any of those decisions. Suffice it to 
say that the facts of this case da not 
leave even the slightest justification 
for ordering a recount. 


10. Now we come to the cues- 
tion of corrupt practice. We shall 
first of all deal with the grant for 
construction of |Dharamshalas for 
Harijans. The Punjab Government 
appears to have set apart a sum of 
Rs. 50,00,000 for this very purpose. 
All that is established is that a sum 
of Rs. 3,00,000 was spent towards the 
end of the official financial year 1970- 
71 in the district in which this Fazil- 
ka Parliamentary constituency is 
situate. Punjab has 11 districts and 
it cannot therefore be said that this 
- The 
anxiety to spend the money towards 
the end of the financial year is also 
natural. If the end of the financial 
year also happens to be the period 
when an election is poing on parties 
in power naturally bestir this to show 
that they are active in trying to show 
that they are out to help the people. 
They address meetings and hold out 
all sorts of promises. Where a large 
section of the people are concerned, 
who only get an amenity which they 
ought in amy case to get and which 
they get probably a little more easily 
because it happens to be election time, 
it cannot be said that the person in 
authority .making that promise and 
holding out that he would carry out 
many remedial measures to benefit 
the people was resorting to bribery or 
bargaining for votes. It may not 
amount to setting up a very high 
standard and it may be very dasir- 
able that whatever is done for the 
people should be done by persons in 
authority throughout the period of 
their office. But they naturally are 
more active at election time than 
other times, That cannot be said to 
amount to corruption. 


ti. We then come to the ques- - 
tion of gun licences. It has been 
pointed out that during the months of 
January, February and~ March 1971. 
Mr. Sayal had issued 3,304 gun li- 
cences and Mr. Garg 485 gun licen- 
ces, the usual number in an ordinary 
year being about 300. When every 
explanation offered on behalf of the 
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officials is taken into consideration. 
the fact remains that an unusually 
large number of gun licences had Deen 
issued during that period. We are 
satisfied that to some extent at _east 
this amounts to improper use of 
power. We do not say that this s an 
abuse or misuse. In fact there is evi- 
dence that the proper procedure has 
been followed in these cases, In one 
case, for instance, a man who had ap- 
plied for a’ gun licence long time 
back approached ‘the Chief Minister 
when he had come to the village and 
he at once told the District Magis-rate 
and the man got his licence. We can 
see nothing improper in that instance. 
But the gun licences themselves are 
issued by the officials and not by 
the Chief Minister. It also appears 
that- a large number of relatives of 
the Chief Minister as well as his 
Mukhtiar-e-Aam, his maternal uncle, 
and even the returned candidate had 
taken interest in the issue of gun li- 
cences, It was sought to be proved 
that the Chief Minister had addressed 
a number of meetings promising to 
issue gun licences if they would vote 
for his brother. But there was nə al- 
legation in the election petition ralat- 
ing to the meetings he addressed or 
‘his having held out the promise in 
those meetings that he would -ssue 
gun licences if the people voted for 
his brother. The lst respondent aim- 
self not having had noticed of the 
specific allegation of meetings at 
which such promises were held out 
we have left out of consideratior the 
evidence regarding the meetings and 
the promises held out by the Chief 
Minister in those meetings as mad- 
missible. 


12. Assuming that it was the 
returned candidate or his agent that 
had held out an inducement to get 
gun licences issued for people who 
vote for the returned candidate, does 
it amount to bribery under Seztion 
123 (1) of the Representation of the 
People Act? Bribery is defined zhus: 

"123 (1) ‘Bribery’ that is to say,— 

(a) any gift, offer or promis= by 
a candidate or his agent or by any 
other person with the consent of a 
candidate or his election agent of any 
gratification, to any person whomso- 
ever, with the object, directly or in- 
directly of inducing— 
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ward to-— 

UL): sey each aeatgonna. causa, wees 

(ii) an elector for having voted or 
refrained from voting 

(B) the receipt of, or agreement 
to receive, any gratification, whether 
as a motive or a reward— 


(b) by any person whomsoever 
for himself or any other person for 
voting or refraining from voting, or 
inducing or attempting to induce any 
elector to vote or refrain from vot- 
ing, or any candidate to withdraw or 


not to withdraw his candidature, 


Explanation For the purposes 
of this clause the term ‘gratification’ 
is not restricted to pecuniary gratifi- 
cations or gratifications estimable in 
money and it includes all forms of 
entertainment and all forms of em- 
ployment for reward but it does not 
include the payment of any expenses 
bona fide incurred at, or for the pur- 
pose of any election and duly enter- 
ed in the account of election expenses 
referred to in Section 78.” 


In order to understand the exact im- 
plication of the word ‘gratification’ it 
may be useful to refer to another 
statute which has been in force for 
over a century, that is, the Indian Pe- 
nal Code as most legislations tend to 
follow established precedents. In 
Sec. 161 of the Code, which deals 
with bribery, one of the explanations 
is as follows: 


“Gratification”. The word “grati- 
fication” is not restricted to pecuniary 
gratification, or to gratification esti- 
mable in money.” 

Illustration (a) to the section is as fol- 
lows: 

‘“(a) A, a munsif, obtains from Z, 
a banker, a situation in Zs bank 
for A’s brother, as a reward tc A for 
of Z A 
has committed the offence defined in 
this section.” 
We may also quote Sec. 171-B of the 
Code and S, 171-E which find a place 
in the Chapter of Offences Relating 
to Elections, which was inserted in 
the Code in the year 1920: 

“171-B. (1) whoever—- 


(i) gives a gratification to 
person with the object of 


any 
inducing 
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him or any other person to exercise 
any electoral right or of rewarding 
any person for having exercised any 
such right; or 

(ii) accepts either for himself or 
for any other person any gratification 
as a reward to exercising any such 
right or for inducing or attempting 
to induce any other person to exer- 
cise any such right, 
commits the offence of bribery: 


Provided that a declaration of 
public policy or a promise of public 
action shall not be an offence under 
this section. | 

(2) A person who offers, or agrees 
to give or ofiers, or attempts to pro- 
cure, a sratificatin shall be deemed to 
give’ a gratification. 

(3) A person who obtains or ag- 
rees to accept or attempts to obtain 
a gratification shall be deemed to ac- 
cept a gratification and a person who 
accepts. a gratification as a motive 
for doing what he does not intend to 
do, or as-a reward for doing what. he 
has not done, shall be cae to have 
accepted the. gratification as; a re- 
ward.” 

“171-E. Whoever commits the of- 
fence of bribery shall be punished 
with imprisonment of either descrip- 
tion for a term which may.extend to 
one year, or with fine, or with both: 


Provided that brivery by treat- 
ing shall be punished with fine only. 


Explanation.— “Treating? means 
that form of bribery where the grati- 
fication consists in food, drink, ER 
tainment, or provision.” 


It would be noticed that the Explana- 
tion to Sec. 123 (1) of the Representa- 
tion of the People Act and the Expla- 
nation to Sec. 161 of the Indian Penal 
Code relating to gratification are 
similar. In addition, the Representa- 
tion of the People Act refers to all 
forms of entertainment and all forms 
of employment for reward. The em- 
ployment for reward is covered by 
illustration (a) to Section 161 of the 
Indian Penal Code. The words “all 
forms of entertainment’ in the Expla- 
nation.to Section 123 (1) of the Repre- 
sentation of the People Act apparent- 
ly refer to offence of treating found 
in Section 171-E of the Indian Penal 
Code. When Parliament enacted the 
provision regayding bribery in the 
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Representation of the People Act it 
should have had before it the com- 
parable provisions in the Penal Code. 
It is to be noticed that the giving of 
any gratification with the object of in- 
ducing the receiver or any other per- 
son to vote is an offence while accept- 
ance of gratification by a perscn ei- 
ther for himself or for any other per- 
son or for inducing any other person to 
vote is an offence. In other words 
giving is an offence if paid to the vo- 
ter or such giving induces another 
person to vote. It is not giving a gra- 
tification in order that he may induce 


another person to vote that is an of- 


fence whereas receipt of a gratifica- 
tion in order to induce another per- 
son to vote is an offence. The rea- 
son for the distinction between the 
provision in Section 123(1) (a) and 
123 (1) (B) seems to be this: In the 
former case a person standing for 
election has necessarily to have a 
number of people to work for him 
and he may have to bear their ex- 
penses. That by itself should not be 
deemed to be bribery. In the latter 
case when a person takes money of- 
fering to induce other people, of 
course, induce by wrong means, 
to vpte for: the person who, pays 
him the money he is’: really pok- 
ing his nose into something which is 
no business of his and that practice 
should be discouraged. See - Xalya 
Singh’s case C. A. No. 16 of 1973 de- 
cided on 28-2-1975 = (reported in AIR 
1975 SC 1634) and our judgment in’ 
Harisingh ` Pratapsingh v. Popatlal 
Mulshankar Joshi, C. A. No. 90 of 1973 
Decided on 19-9-1975 (SC). So far 
as we are aware it has never been 
held that the issue of a gun licence 
amounts to bribery under Sec. 171-B. 
We are of opinion that the word 
'gratification’ should be deemed to re- 
fer only: to cases where a gift is made 
of something which gives a material 
advantage to the recipient. There 
is hardly any need to say that giving 
of anything whose value is estimable 
in money is bribery. A gun licence 
gives no material advantage to iis re- 
cipient. It might gratify his sense of 
importance if he has a gun licence in 
a village where nobody else has a 
a.gun licence, So might the confer- 
ment of an honour like Padma Bhu- 


shan, A praise from a high quarter 
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might gratify the sense of vanity of a 
person. But the word ‘gratification’ 
as used in Sec. 123(1) does not refer 
to such gratification any more than 
in Section 171-B of the Indian Penal 
Code. Taking the case of licences: 
Possibly the grant of a licence which 
enables a man to do some business 
and thus make money may confer a 
material advantage to him. We are not 
here speaking of licences which are in- 
sisted upon merely for  repgula.ory 
purpose like municipal licences. Futa 
licence given to a person to deal in 
fertilizers might confer a financial ad- 
vantage to that person; so might an 
import licence or an export licence 
Such licences differ from licences for 
regulatory purposes, Arms licence is 
a licence for regulatory purposes. Its 
possession gives no material advancage 
tc its possessor. A licence in a prohi- 
bition area to deal in liqueur might 
confer 4 material advantage to the 
licencee. But a licence enabling a 
person to imbibe liqueur in such area 
gives the licencee no material advan- 
tage. Such a licence 1s only regulatory. 
We must therefore distinguish bet- 
ween various kinds of licences . and 
hold that where a licence gives a 
materia] advantage tothe licencee the 
grant of such licences amounts <0 a 
gratification. In that sense the grant 
of gur licences to voters in the Fazil- 
ka Constituency would not amount to 


bribery, We have discussed this qaes- 


tion on the basis that the authority to 
grant a licence is the returned candi- 
date or his brother the Chief Mmuis- 
ter. 


13. We have already pointed 
out that there is no evidence regard- 
ing bargaining for votes by promise of 
gun licences. A bargain for the pur- 
poses of this section does not mean 
that the candidate or his agent makes 
an offer and the voter accepts it in 
the sense that he promises to vote. It 
is enough if the cardidate or his 
agent makes the gift or promise on 
that condition. If a candidate or his 
agent pays money to a voter saying 
that he wants him to vote it is a ar- 
gain for the purposes of this sec-ion. 


It is not necessary that the voter 
should say that he would vote and 
thereafter the candidate or his azent 
should pay the money. Even in such 
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a case the voter after receiving the 
money might or might not vote. 


«+1, The law regarding bribery 
in elections in our country has been 
discussed in various decisions of this 
Court. In Manganlal v. Hari Vishnu, 
(15 Ele LR 205) = (AIR 1960 Madh 
Pra 362) the candidate offered to con- 
struct a well in a village if the voters 
voted for him and not for the rival 
candidate and money was actually 
deposited for this purpose and was to 
await the result of the election. It 
was held that there was a clear bar- 
gain for votes. In Bhadar Shariff v. 
Munnuswami Gounder, (AIR 1955 SC 
775) it was observed by this Court 
that it may be meritorious to make a 
donation for a charitable purpose but 
on the eve of an election such a gift 
may be open to construction that it 
was made with the intention of buy- 
ing votes. In Ghasi Ram v. Dal Singh 
(1968 (3) SCR 102) = (AIR 1968 SC 
1191) it was held that the gift. must 
be proved to have a direct. or indirect 
connection with votes and this must 
admit of no other reasonable excuse. 
In Radha Krishna Shukla v. Tara 
Chand Maheshwar, ((1956) 12 Ele LR 
378 Ele. Tri. Luck.) general promises 
by Ministers to redress certain pub- 
lic grievances or to erect certain pub- 
lic amenities like hospitals, if elect- 
ed, were held not to amount to cor- 
rupt practice. They were treated as 
promises of general publie action. In 
Amirchand v. Surendra Lal Jha. ((1954) 
10 Ele LR 57 Ele. Tri. Nag.) it was laid 
down that if a Minister redresses the 
grievances of a class of the public or 
people of a locality or renders them 
any help, on the eve of an election. it 
was not corrupt practice unless he had 
obtained promises from the voters in 
return, as a condition for their help. 
The promise to grant gun licences 
would really amount to a redressal of 
the grievances of a class of the pub- 
lic or rendering them any help. There 
is no evidence here of obtaining a` 
promise from the voters in return. 
The observations made in Ghasi Ram’s 
case (supra) regarding the action 
taken by a Minister which helps a 
class of the public may be noticed in 
this connection: 


“The position of a Minister is dif- 
ficult. It is obvious that he cannot 
cease to function when his election is 
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due. He must of necessity attend to 
the grievances, otherwise he must fail. 
He must improve the image of his ad- 
ministration before the. public. If 
everyone of his official acts done 
bona fide is to be construed against 
him and an ulterior motive is spelled 
out of them, the administration must 
necessarily come to a stand-still, The 
State of Haryana came into existence 
on November 1, 1966. With an elec- 
tion in the near future, the political 
party had to do acts of a public na- 
ture. The grant of discretionary 
grants were partof the genera] scheme 
to better community development pro- 
jects and to remove ithe immediate 
grievances of the public. The money 
was required to be spent in about 3 
months’ time. The action of , the 
Minister had often the concurrence 
and recommendation of his subordi- 
nate staff. It is for this reason that 
the orders about the improvement of 
the supply of waters were not press- 
ed. They were incapable of being 
construed against the first respondent. 
Therefore, emphasis was placed upon 


the distribution of money, The money. 


was not distributed among the voters 
directly but was given to Panchayats 
and the public at large. It was to be 
used for the good of those for an 
those against the candidate. No doubt 
they had the effect of pushing for- 
ward his claims but that was inevit- 
able even if no money was spent, þat 
good administration changed the peo- 
ple’s condition. We cannot, there- 
fore, hold that there was any corrupt 
practice. If there was good evidence 


that the Minister bargained directly. 
result . 


might have been different but there - 


or indirectly for votes the 


was no such evidence.” 


The issue for decision in Om Prabha 
v. Abnash.Chand, (1968 (3) SCR 111) 
= (ATR 1968 SC 1083) was similar to 
the case here in respect of the grants 
for Dharamshalas for Harijans. It 
was held that the action of the Minis- 
ter could not be construed against her 
and that it was done in the ordinary 
course of her duties es Minister and 
there was no evidence that it was, 
directly or indirectly, part. of a bar- 
gain with the voters. In Bhanu Ku- 
mar v. Mohan Lal, (1971 (3) SCR 522) 
=(ATR 1971 SC 2025) it was alleged 
that the Chief Minister by ordering 
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the covering of a nallah, the cons- 
truction of a road, the installation of 
water taps and the grant of pattas to 
the inhabitants of a colony for cons- 
truction of houses had made a bargain 
with the people for votes and thus 
committed corrupt practice as defined 
in Sec. 123(1) of the Representation 
of the People Act. This court pointed 
out that ordinarily amelioration of 
grievances of the public is innocuous 
and cannot be construed against. a 
candidate who is a Minister but that 
if there is evidence to indicate that 
any candidate at the election abused 
his power and position as a Minister 
in the Government by utilising pub- 
lic revenues for conferring advantage 
or benefit ‘on a particular group of 
people for the purpose of . obtaining 
their votes. “different considerations 
will arise and it may be held to be a 
corrupt practice’ within the meaning 
of Section 123 (1). In that case it was 
held that in all the instances relied 
upon by the appellant. the . evidence 
showed that there were long stand- 
ing public grievances ana the Gov- 
ernment had from time to time made 
suggestions and recommendations for 
redress of the grievances and amelio- 
ration of the condition of the people 
and that it could not be said that on 
the eve of election there Was any 
sudden. or spontaneous outburst of 


public activity in the shape of divert- 


ing money to win electors to the side 
of the Chief Minister by throwing 
baits or giving them any particular 
and specially favoured treatment. 
These observations apply to the case 
of grants for Harijan Dharamshalas. 


. 15. We are therefore satisfied 
that in the case of both the allegations 
of corrupt practice there was no gra- 
tification offered, that there was no 
bargaining for votes in the sense we 
have explained earlier and these 
issues must also be found against the . 
appellant. 


therefore, 


16. The ‘appeal is, 


dismissed with costs. 


Appeal dismissed. 
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AIR 1976: SUPREME COURT 37 

(From: Assam and Nagaland) 

R. S. SARKARIA AND A. C. GU?TA 
JJ. 

The State of Assam. and others, 
Appellants v. Akshaya Kumar eh, 
Respondent. ~ 

Civil Appeal No. 59 of 1968, 
D/- 2-5-1975. 

(A) Assam Fundamental and Sub- 
sidiary Rules F.R. 18 — Termineztion 
of services in terms of FR 18 — Op- 
portunity to show cause, not given — 
Termination, held illegal — Termina- 
tion under F.R. 18, if ‘removal’ with- 
in Art. 311 (2) of Constitution. (Con- 
stitution of India, Articles 226, 311 
(2) — Natural Justice.) 

Where the services of a perman- 
ent Government servant (an Upper 
Division Assistant in Veterinary 
Department) were terminated under 
F.R. 18 of Assam Fundamental and 
Subsidiary Rules on account of his 
continuous absence from duty for 
more than five years and no opor- 
tunity was given to him to show 
cause why the Rule was inapplicable. 

Held (Per Sarkaria and Gupta JJ.) 
that the termination. was illegal par- 
~ ticularly when he was persistently 
contending that his failure to join 
duty or absence was involuntary and 
due to circumstances beyond his 
control. (Paras 23. 26) 


Per R. S. Sarkaria, J.: 

The “cessation” of service  Dur- 
suant to this Rule would, in subsatnce 
and effect, stand on the same focting 
as “his removal” from service within 
the contemplation of Art. 311 (2! of 
the Constitution, particularly when 
it is against the will of the employee 
who is willing to serve, or who had 
never lost the animus to rejoin duty 
on the expiry of his leave. (Pare 13) 


It cannot be ‘said that the ‘re- 
moval’ under F.R. 18 does not visit 
the employee with any evil conse- 
quences. AIR 1954 SC 369, Foliow- 
ed : (Para 15) 


Assuming that termination under 
F.R 18 does not cause forfeiture of 
benefits already earned such as Den- 
sion ete., then also that will not by 
itself, take it out of the category of 
“removal” as envisaged by Art. 311 


1S/JS/B942/75/SSG 


wv 
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(2), merely because it is described or 
declared in the phraseology of F. R.18 
as a ‘cessation’ of service. AIR 1958 
SC 36 and AIR 1966 SC 492 and 
AIR 1971 SC 1409, Followed. 

(Para 17) 


(Per A. C. Gupta, J. agreeing with 
the final order proposed by Sarkaria, 
J. but differing as to the ground on 
which such order was to be based):— 
It was doubtful) whether termina- 
tion of service in terms of F.R.°18 
amounts to ‘removal’ within the 
meaning of Art, 311 (2) of the Consti- 
tution. But the Government servant 
should have been given an opportunity 
to show cause against the termina- 
tion of his service by the application 
of F.R.18. That was a requirement of 
natural justice. In the absence of 
such opportunity, the termination was 
illegal. (Para 26) 


Cases Referred: Chronological Paras 
AIR 1971 SC 1409 = 1971 Lab IC 881 


: ' 22 

(1968) 2 Mys LJ 426 = 1969 Lab IC 
117 10 
AIR 1966 SC 492 = (1966) 1 SCR 825 
10, 18, 21 


AIR 1958 SC 36 = 1958 SCR 828 17 
AIR 1954 SC 369 = (1955) 1 SCR 26 
16 
Judgments of the Court were de- 
livered by 
R.S. SARKARIA, J.:— This ap- 
peal is directed against the judgment 
of the High Court of Assam and 
Nagaland declaring that the termina- 
tion of the services of the respon- 
dent, being violative of Art. 311 (2) 
of the Constitution, was illegal. 


2. The Respondent, A. K. Deb, 
joined service as a Lower Division 
Assistant in the Offce of the Super- 
intendent of Veterinary Department, 
Assam, on 1-4-1937. He was confirm- 
ed in that post on 28-8-1937. He was 
promoted as Upper Division Assistant 
and confirmed as such on 26-8-1943. 
He got further promotion as Head 
Assistant and was confirmed in that 
post with effect from 20-6-1946. 
Thereafter on 26-4-1947, he was ap- 
pointed as Personal Assistant against 
a newly created temporary post in 
higher scale. He continued to work 
in that post till 18-8-1949 when he 
was reverted to the post of Head As- 
sistant. On 8-11-1951, the Director of 
Veterinary Department drew up pro- 
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ceedings against the Respondent on 
certain charges. As a result, the Res- 
pondent was reverted to the post of 
Upper Division Assistant on 15-12- 


1952, The Respondent on 21-1-1953 
filed an appeal against the order of 
his reversion to the State Govern- 


ment, The appeal was dismissed on 
19-2-1954, and by order dated 28-8- 
1956, the. Respondent was allowed to 
join as Head Assistant subject to the 
production of a medical certificate of 
fitness. It was further stated in the 
order that the Respondent would be 
entitled to such leave as admissible 
uncer the rules from the date he 
proceeded on leave until joining the 
post of Head Assistant. On 1-9-1956, 
the Respondent reported for duty. and 
proauced a medical certificate of fit- 
ness from the Civil Surgeon, Kam- 
rup. Despite this, he was not assign- 
ed any duty. He continued to attend 
his office till 13-9-1956 when he was 
informed that the operation of the 
order D/- 28-8-1956 of the Government 
had been suspended, Subsequently, 
by a letter dated 30-10-1956, the Gov- 
vernment informed him that the 
earlier order had been revised and 
he should join,.the post of Upper Divi- 
sion Assistant to whick he had been 
reverted. Against this order of rever- 
sion. the Respondent unsuccessfully 
appealed to the State Government. 
The appeal simply drifted till on 20-2- 
1961, he was informed that the appeal 
did not lie. 


3. In the meantime on 12-9- 
1956. the Director called for the ex- 
planation of the Respondent for the 
latter’s absence without leave since 
9-9-1956. The Director drew up dis- 
ciminary proceedings against the Res- 
pondent for his disobedience of the 
Government’s order requiring him to 
join his post and for remaining ab- 
sent from duty without information. 
Another show cause notice was issued 
on 26-11-1957 as to why he be not 
dismissed from service. The Respon- 
dent submitted a 
and prayed for a personal hearing. 
He also filed an appeal to the Gover- 
nor on 20-5-1961. By a letter 
No. AGV 7/52/280 dated 15-2-1963, 
the Respondent was informed that he 
had ceased to be a Government ser- 
vant under F.R. 18 af the Assam 
Fundamiental and Subsidiary Rules 


‘such a rule contravenes the 


written statement 


A.L R. 


with effect from 5-9-1961 on account 
of his continuous absence from duty 
for more than five years. 


4. To challenge the order 
dated - 30-10-1956, of his reversion to 
the post: of Upper Division Assistant, 
and the order, dated 15-2-1963, by 
which it was held that he had ceas- 


.ed to be in Government service. the 


Respondent filed a writ petition under 
Art. 226 of the Constitution in the 
High Court. Later, he did not press 
his challenge to the order, dated 
30-10-1956, and confined it only to 
the order, dated February 15, 1963. 


5.. After observing that the 
termination of service under F, R, 18 
means that the employee is blame- 
worthy, and operates as punishment: 
amounting to “dismissal” from - ser- 
vice, the High Court concluded: 

“that F. R. 18 which permits ter- 
mination of the service of a per- 
manent Government employee 
without observance of the require- 
ment of Article 311 (2) of the Consti- 
tution on a ground other than ordi- 
nary or compulsory superannuation, 
must be held to be invalid -because 
consti- 
tutional safeguard provided by that 
Article.” 

Towards the end of its judgment the 
High Court said: 


"We, however, mune it clear that 
we do not declare the petitioner to 
have continued in the post of Head 
Assistant as we had not interfered 
with the order reverting the petitioner 
to the post of an Upper Division As- 
sistant. We hold that F. R. 18 is void 
being hit by Article 311(2) of the 
Constitution and the termination of 
the service of the petitioner as 
this Rule is. invalid.” 


In the result, the High Court allow- 
ed the writ petition and directed the 
Government not to give effect to the 
impugned order, dated 15-2-1963. 


6. Hence: this appeal by the 
State on a certificate granted under 
Article 133(1) (c) of the Constitution. 


7. The only question that falls 
for determination is whether the ser- 
vices of the Respondent could be ter- 
minated under the Rule 18 of the 
Assam Fundamental and Subsidiary 
Rules, without complying with the 
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procedure prescribed in Article 311 (2) 
of the Constitution? 


8. It is a common ground that 
no charge was .framed against the 
Respondent, no inquiry was institated 
nor was he given an opportunity to 
show cause against the impugned ac- 
tion. 


9 Mr. Naunit Lal, learned 
Counsel appearing for the appelant 
contends that the termination in ques- 
tion does not amount to “dismissal” 
or “removal” but is a “cessation” of 
service which results automatically 
without any action on the part of the 
Government from the unilateral zon- 
duct of the employee in remaining ab- 
sent, from duty for a period of five 
years or more. In such a situa-ion, 
it is maintained Article 311 (2) of the 
Constitution is not attracted. Ano-her 
reason advanced in support of this 
contention is that cessation of service 
under F. R. 18 does not entail forfei- 
ture of the benefits already earned, 
nor does it debar the servant from 
re-employment under the Gov2rn- 
ment. In the alternative, it is ralf- 
heartedly submitted that show-cause 
notices were issued to the Respon- 
dent on 12-9-1956 and 26-11-57 to en- 
able him to explain his prolonged ab- 
sence, and the issuance of those no- 
tices should be deemed to be a subs- 
tantial compliance with the kasic 
rule of natural justice which under- 
lies Art. 311 (2). 


10. - As against the above, it is 
urged by Shri D. N. Mukherjee, the 
' learned counsel for the Respondent 
that the High Court has rightly struck 
down F. R. 18 as unconstitutional be- 
cause the so called “cessation” of ser- 
vice under that Rule is nothing but 
“dismissal”. or “removal” from ser- 
vice within the purview of Art. 311 
(2). It is contended that the termi- 
nation in question does visit the 2m- 
ployee with serious penal consequen- 
ces. It is pointed out that accord- 
ing to the appellant State, itself, the 
five years’ period of absence from 
duty which attracted F. R. 18, under 
which the impugned action has keen 
taken, ended only on &-9-1961, anc no 
notice whatever after the completion 
of the alleged period was issued to 
the Respondent. In these circsm- 
stances, says the Counsel, any notices 
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issued to the Respondent many years 
before 5-9-1961, could not by any 
stretch of imagination be said to be 
an observance of the fundamental prin- 
ciple of natural justice enshrined in 
Art. 311 (2). In support of his conten- 
tions, the learned Counsel has refer- 
red to Jai Shankar v, State of Rajas- 
than, (1966) 1 SCR 825 = (AIR 1966 
SC 492) and N. Krishna Madiwala 
v. Inspector of Post Offices, (1968) 2 
Mys LJ 426 = (1969 Lab LC 117. 


1i. The impugned order, dated 
February 15, 1963, is in these terms: 

“Whereas Shri A. K. Deb, Of- 
fice Assistant, Office of the Director 
of Animal Husbandry and Veterinary, 
Assam, Gauhati, has been absent con- 
tinuously for more than 5 (five) years 
from duty without leave: 

Now, therefore pursuant to 
F. R. 18 of F. R. and S. R. it’ is hereby 
ordered and declared that said Shri 
A. K. Deb has ceased to be in Gov- 
ernment employ with effect from 5th 
September 1961.” 

12. The material part of F.R. 
18, runs thus: 

“Unless the Provincial Govern- 
ment, in view of the special circum- 


stances of the case shall otherwise 
determine, after five years’ continu- 
ous absence from duty, elsewhere 


than on foreign service, in India, whe- 
ther with or without leave a Gov- 
ernment servant ceases to be in gov- 
ernment employ.” 


13. From a reading of F. R. 18, 
it is discernible that it regards conti- 
nuous absence of an employee, whe- 
ther withor withoutleave, for a pe- 
riod offive yearsor more, as conduct 
which must normally entail ‘“cessa- 
tion” or termination of his service. 
Although not in so many words, but 
by necessary intendment, the Rule 
regards such conduct of the emplo- 
yee, as a fault or blameworthy beha- 
viour which renders him unfit to be 


continued in service. In this con- 
text, the “cessation” of service pur- 
suant to this Rule would, in subs- 


tance and effect, stand on the same 
footing as ‘his remaval’ from service 
within the contemplation of Article 
311 (2) of the Constitution, particular- 
ly when -it is against the will of the 
employee who is willing to serve, or 
who had never lost the animus to re- 
join duty on the expiry of his leave. 
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Another reason for 
tion’ of service under shis Rule with 
‘removal’ within the meaning of Arti- 
cle 311 (2), is that it proceeds ona 
ground personal to the employee in- 
volving an imputation which may 
conceivably be explained by him in 


the circumstances of a particular 
case. Cases are not unknown where 
the absence of a Government ser- 


vant, even for prolonged periods, has 
been due to circumstances beyond his 
icontrol. The case of the Japanese 
Isoldier who remained cut off and 
stranded in the jungles of a remote 
Pacific island for three decades after 
the termination of World War II, 1s 
a recent instance of this kind. 

14 Now in the case in hand, 
the impugned order was made against 
the consent of the Respondent who 
has throughout been willing to con- 
tinue in service. His case is that 
after the expiry of his leave he re- 
ported for duty and produced a medi- 
cal certificate of his fitness, but he 
was ‘arbitrarily and maliciously not 
allowed to work after September 13, 
1956. Indeed, his contention is that 
in these circumstances, F. R. 18, 
would not be attracted. Apart from 
the constitutional requirement. of 
Art. 311 (2) natural justice and fair- 
play required that he should have 
been given a chance to substantiate his 
contention. The fact remains that 
given an opportunity, he would have 
controverted seriously the circumstan- 
ces of his absence from duty on the 
basis of which the impugned action 
has been taken. 


15. It is difficult to accept the 
contention that the ‘removal’ under 
F. R. 18 does not visit the employee 
with any evil consequences. True, that 
‘removal’ unlike ‘dismissal’, may not 
under the Service Rules disqualify 
the person ‘removed’ from re-employ- 
ment under the Government, Fur- 
ther, from the standpoint of the Ser- 
vice Rules there may be a difference 
between ‘removal’ and ‘dismissal’ as 
to the extent of consequences that 
respectively flow therefrom. But for 
Ithe purpose of Art. 311 (2) both stand 
‘on an equal footing, as major penal- 
‘ties. Both entail penal consequen- 
ces. Nor is it correct to say that the 
removal under F. R. 18 is analogous 
ito compulsory or premature retire- 
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equating ‘cessa- - 


‘ground personal to the officer. 


- or incapacity. 


A.I R. 


mert. Our attention has not been 
drawn to any service rule or provi- 
sion to support the contention that 
the impugned order will not result in 
forfeiture of the benefits already 
earned by the employee. On the 
other hand, according to most Service 
Rules, ‘removal’ or ‘dismissal’ does 
cause forfeiture of the right to pay, 
allowances and pension already ac- 
quired for past services. 


16. The distinction between 
‘removal’ and ‘compulsory retire- 
ment’ was pointed out by this Court 
in Shyam Lal v, The State of U. P., 
en) 1 SCR 26 = (AIR 1954 SC 369) 
thus: 


EEE: There can be no doubt 
that removal...... generally implies 
that the officer is regarded as in 
some manner blameworthy or defi- 
cient, that is to say, that he has been 
guilty of some misconduct or is lack- 
ing in ability or capacity or the will 
to discharge his duties as he should 
do. The action of removal taken 
against him in such circumstances is 
thus founded and justified on some 
Such 
grounds, therefore, involve the level- 
ling of some imputation or charge 


„against the officer which may con- 


ceivably be controverted or explain- 
ed by. the officer. There is no such 
element of charge or imputation in 
the case of compulsory retirement... 
ERREP EET, compulsory retirement has no 
stigma or implication of misbehavour 


x x XxX x <x 


M ET E, dismissal er removal is 
a punishment. This is imposed`on an 
officer as a penalty. It involves loss 
of benefit already earned. 

x x x x X 

T wan officer who is com- 
pulsory retired does not ‘lose any 
part of the benefit that he has earn- 
ed.” 


17. © Even if it is assumed that 
termination under.F. R. 18 does not 
cause forfeiture of benefits already 
earned such as pension ete., then also 
that will not by itself, take it out of 
the category of ‘removal’ as envisag- 
ed by Art. 311 (2) The Respcndent 
was a permanent Government ser- 
vant. He had a right to his substan- 
tive rank. According to the test laid 


1976 


down by this Court in Purshettam 
Lal Dhingra’s case, 1958 SCR 838 = 
(AIR 1958 SC 36) the mere termina- 
tion of service, without more, of such 
an employee would constitute his 
‘removal’ or ‘dismissal’ from sevice, 
lattracting Art. 311 (2). From the 
‘Constitutional standpoint, ther=fore, 
the impugned termination of service 
will not cease to be ‘removal’ from 
service merely because it is describ- 
ed or declared in the phraseology of 
F. R. 18 as a ‘cesSation’ of service. 
pe Constitutional protection garan- 
| 





teed by Art. 311 (2) cannot be ~aken 


away “in this manner by a side 


wind,” 


18. The above view is fortified 
by the ratio of this Courts dexision 
in Jai Shanker v. State of Rajasthan, 
(AIR 1966 SC 492) (supra). The ap- 
pellant therein was Head Warder in 
. the permanent service of Rajasthan 
State. On April 14, 1950, he prozeed- 
ed on two months’ leave. He later 
asked for extensions of the leave on 
medical grounds. He was due tc join 
on August 13, 1950; his request be- 
yond that date was refused. Tnrere- 
after he made further applicetions 
for leave, the last of them supported 
by a medical certificate.: To his last 
and some of the earlier applicetions 
he received no reply, but on Novem- 
ber 8, 1950, he received a comrmuni- 
cation from the Deputy Inspector 
General of Prisons that he was dis- 
charged from service from August 13, 
1950. Departmental remedies h ving 
failed, he filed a suit challenging his 
removal from service. The trial 
court dismissed his suit. The first 
appellate court accepted his ~arpeal. 
In second appeal by the State the 
High Court restored the trial ccurt’s 
order. The employee came tc this 
Court in appeal by special leave. The 
State relied on Regulation 13 o` the 
Jodhpur Service Regulations which 
provided: i 


“An individual who absents him- 
self without permission or whe» re- 
mains absent without permissior for 
one mouth or longer after the erd of 
his leave should be considerec to 
have sacrificed his appointment and 
‘may only be reinstated with the 
sanction of the competent authority. 
Note: The submission of an -aprlica- 

tion for extension of leav= al- 


to have sacrificed his 
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ready granted does not entitle 
an individual to absent himself 
without permission.” 


19. It was contended by the 
State that this Regulation operated 
automatically and no question of re- 
moval from service could arise be- 
cause the servant must be considered 
appointment. 
It was maintained that under the 
Regulation, the employee could only 
be reinstated with the sanction of the 
competent authority. 


20. As before us in the instant 


case, the question that fell there 
for ‘consideration was, whether the 
Regulation was sufficient to enable 


the Government to remove a person 
from service without giving him an 
opportunity of showing cause against 
that punishment, if- any. Answering 
this question in the negative, the 
Court, speaking through Hidayatullah 
J. (as he then was) illuminated the 
position thus: | 

"The Regulation, . no doubt, 
speaks of reinstatement if (the em- 
ployee) is to be discharged or re- 
moved from service. The question of 
reinstatement can only be consider- 
ed if it is first considered whether 
the person should be removed or dis- 
charged from service. Whichever. 
way one looks at the matter the 
order of the Government involves a 
termination of the service when the 
incumbent is willing to serve. The 
Regulation involves a punishment for 
overstaying one’s leave and the bur- 
den is thrown on the incumbent to 
secure reinstatement by showing 
cause. It is true that the Govern- 
ment may visit the punishment of 
discharge or removal from service on 
a person who has absented himself 
by overstaying his leave, but we do 
not think that Government can order 
a person to be discharged from ser- 
vice without at least telling him that 
they propose to remove him and giv- 
ing -him an opportunity of showing 
cause why he should not be removed. 
If this is done the incumbent will be 
entitled to move against the punish- 
ment for, if his plea succeeds, he will 
not be removed and no question of 
reinstatement will arise. It may be 
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convenient to describe him as seeking 
reinstatement but this is not- tanta- 
mount to saying that because the per- 
son will only be reinstated by an ap- 
propriate authority, that the removal 
is automatic and outside-the protec 


tion of Art. 311. A removal is removal’ 


and if it is punishment for over-stay- 
ing one’s leave an opportunity must 
be given to the person against whom 
such an order is proposed, no matter 
how the Regulation describes it. To 
give no opportunity is to go against 
Art. 311 and this is what has happened 
here.” 


21. The above eriunciation ap- 
plies to the facts of the present case. 
Excepting ‘the length of the period .of 
absence, the basic features of Regula- 
tion 13 in Jai Shankar's case (AIR 
1966 SC 492) weré very similar to 
those of F. R. 18 now under conside- 
ration, The words “should be consi- 
dered to have sacrificed his appoint- 
ment” in Regulation 13, substantially 
correspond to the words “servant cea- 
ses to be in Government employ” in 
F. R. 18. Further, the 
effect of the phrase “may only be re- 
instated with the sanction -of the com- 
petent. authority” in the Regulation, is 
largely the same as that of the open- 
ing clause “unless the Provincial 
‘Government, in view of the special 
circumstances of the case shall other- 
wise determine” in F. R. 18. The dif- 
ference between the Regulation and 
F. R. 18 as to the length of absence 
from duty prescribed as a condition 
precedent for the attraction . of the 
respective - provision, is a distinction 
without a difference in principle. The 
consequence of absence, though for 
different periods, envisaged by both 
the provisions, is the same viz., “sac- 
rifice” or “cessation” of the absentee’s 
service. The present case will thus 
be governed by the ratio of Jai 
Shankar’s case (supra). 


22. Recently, in Deokinandan 
Prasad v. State of Bihar, AIR 1971 
SC 1409 = (1971 Lab IC 881) a 
Bench of five learned Judges of this 
Court held that an order of termina- 
tion of service passed under Rule 76, 
Bihar Service Code (which is identi- 
cal in all respects with F. R. 18 in 
the present case) on account of the 
servants continuous absence for 5 
years without giving an opportunity 
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import and .- 


ALR. 


to the servant under Art. 311 (2) 


would be invalid. 


23. In the light of the above 
decisions, there can be no escape 
from the conclusion, that -the im- 
pugned order,. dated February 13, 
1963 was violative of Art. 311 (2) of 
the Constitution and as such, illegal. 
It was imperatively necessary to give 
the servant an opportunity to show 
cause against the proposed action, 


. particularly when he was persistent- 


ly contending that his failure to join 
duty or absence was involuntary and 
due to circumstances beyond his con- 
trol. 


24. In view the above’ ap- 
proach, it is not thought necessary to 
express any final. opinion as to the 
Constitutional validity of Rule 18 of 
Assam Fundamental and Subsidiary 
Rules. Although couched in ambigu- 
ous and unhappy language, the Rule 
is capable of being interpreted and 
worked consistently with the require- 
ment of Art. 311 (2) of the Constitu- 
tion. This, however, should not lull 
the Government into a sense of com- 
placency and belief that all is well 
with the Rule. The sooner it is suit- 
ably amended, the better will it bein 
the interest of all concerned. | 


25. For. the foregoing reasons, 
the appeal fails and is dismissed with 
costs. 


A. C. GUPTA, J.:.— 26. I agree 
that the respondent should have’ been: 
given an opportunity to show cause 
against the termination of his ser- 
vice by the application of Rule 18 of 
the Assam Fundamental and Subsi- 
diary Rules. This rule, so far as it is 
relevant for the present purpose, pro- 
vides that after five years’ continu- 
ous absence from duty, whether with 
or without leave, a Government ser- 
vant ceases to be.in Government em- 
ploy. unless in the., special circum- 
stances of a case the State Govern- 
ment determines otherwise, The im- 
pugned order declares that the res- 
pondent had ceased to be in Govern- - 
ment employ with effect from Sep- 
tember 5, 1961. One of the allega- 
tions made by the respondent is that 
he did not absent himself from duty, 


“but “was not allowed to work in the 


office after September 13. 1956.” The 
respondent claims; inter alia, that on 
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the facts of his case Fundamental 
Rule 18 was not attracted. It is not 
suggested by the appellants tha- the 
respondent should be deemed to have 
been absent from duty even for the 
period he was prevented from join- 
ing his office, assuming his al-ega- 
tion was true. It was necessary 
therefore to give him a chanre to 
prove the facts alleged by him which 
made Fundamental Rule 18 inarplic- 
able to his case. This is a require- 
ment of natural justice, and this was 
not complied with. I prefer resting 
‘my decision on this ground only. On 
the arguments advanced before us, I 
find it difficult to express a decinite 
opinion that termination of service in 
terms of Fundamental Rule 18 
‘amounts to removal. That rule em- 
bodies a condition of service ard I 
do not see how the terminaticn of 
service of a Government employee in 
terms of a rule regulating his condi- 
tions of service is removal withir. the 
meaning of Article 311 of the Ccnsti- 
tution unless the termination is by 
way of penalty. It was not claimed 
that termination of service wtnder 
Rule 18 entails loss of benefit already 
accrued or any other penal conse- 
quences. I do not find it possib:e to 
assume such penal consequences to 
construe a notice of termination under 
this rule as removal. 


2%. In Jai Shankar v. Stace of 
Raji, (1966) 1 SCR 825 = (AIR 1966 
SC 492) this Court construing Fegu- 
lation 13 of Jodhpur Service Regula- 
tions which is somewhat similear to 
and also different in some respects 
from Rule 18 of Assam Fundamen- 
tal Rules held that the Regulation in- 
volved a punishment for overste ying 
one’s leave, no matter how the Fegu- 
lation described it, that an opportu- 
nity must therefore be given to the 
person against whom an order under 
the Regulation was proposed and that 
to give no opportunity was t go 
against Art. 311. I do not however 
read Jai Shankar’s case as leying 
down any general principle as to 
how service rules are to be inter>ret- 
ed. Rule 76 of Bihar Service Zode 
which is word for word almosi the 
same as Rule 18 of Assam Funda- 
mental Rules came to be consicered 
by this Court in Deokinandan Pra- 
sad v. State of Bihar; AIR 1971 SC 


I. T. O. Indore v. G. R. S. Mfg. (W) Co. Ltd. 
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1409 = (1971 Lab IC 881) in that 
case it appears to have been admit- 
ted on behalf o the State of Bihar that 
continuous absence from duty for over 
five years, apart from resulting in the 
forfeiture of the office also amounts 
to misconduct under Rule 46 of Bi- 
har Pension Rules. In the case þe- 
fore us, we were not addressed on 
this aspect by counsel on either side, 
and in the absence of relevant mate- 
rial, I do not feel inclined to express 
any opinion on this point. 

28. I agree with my learned 
brother that the appeal should be 
dismissed with costs. 

Appeal dismissed. 
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The Income Tax Officer, “A” 
Ward, Indore, Appellant v. Gwalior 
Rayon Silk Manufacturing (Weaving) 
fe Ltd. Birlagram, Nagda, Respon- 

ent. 


Civil Appeals 
1971, D/- 18-9-1975. 


(A) Income Tax Act (1961), Sec- 
tion 220 (2) & (3) — Interpretation — 
Extension of time granted at the 
request of assessee to pay arrears of 
tax by instalment — Offer to pay 
5 per cent interest on arrears instead 
of statutory rate of 4 per cent also 
accepted — Rate of interest enhanc- 
ed from 4 per cent to 6 per cent p.a. 
by amendment of Section 220 (2) by 
Finance Act, 1965 — Assessee held 
was liable te pay higher rate of in- 
terest (at 6 per cent) on unpaid tax 
arrears from date of amendment — 
AIR 1969 Madh Pra 100, Reversed. 


The request of the assessee was 
accepted by the Income-tax Officer 
when there was no amendment in 
Section 220 (2) of the Act and the 
order passed by the Income-tax Of- 
ficer must be construed as one made 
under Section 220 (3). (Para 4) 


There was no question of an 
agreement or settlement because Sec- 
tion 220 (3) does not empower the 
Income-tax Officer to enter into 


1S/JS/D550/75/VBB 


Nos. 76 to 80 of 


44 S.C. 
agreement or settlement in order to 
bind the Revenue. (Para 5) 


Although sub-section (3) is an in- 
dependent provision the power under 


this sub-section has to be exercised _ 


subject to the terms and conditions 
mentioned in sub-section (2) so far 
as they apply to the facts mentioned 
in sub-section (3). Thus, if sub-sec- 
tion (2) of Section 220 provided that 
the rate of interest chargeable would 
be*four per cent per annum any 
order passed under sub-section (3) 


could not vary that rate, and if it 
did, then the order tc that extent 
would stand superseded. (Para 5) 


Any order which is passed under 
sub-section (3) would be subject to 
the rate of interest mentioned in 
sub-section (2) and as soon as the 
rate mentioned in sub-section (2) is 
varied or enhanced by the Legisla- 
ture, it would have to be read into 
sub-section (2) from the date of the 
amendment and any order passed 
under sub-section (3) would be sub- 
ject to the rate so fixed. (Para 7) 


In the instant case, the Finance 
Act of 1965 became effective from 
April 1, 1965 and the Income-tax Of- 
ficer had merely given effect to the 
legal provisions of the Finance Act 
by insisting that in view of the varia- 
tion in the rate of interest under 
sub-section (2) of Section 220 the as- 
sessee would have to pay interest at 
the rate of 6 per cent per annum 
only from April 1, 1965. There was 
absolutely no question of the Fin- 
ance Act ‘operating retrospectively, 
nor there was any question of the 
Finance Act taking sway a vested 
right which had accrued to the as- 
sessee because the order of the In- 
come-tax Officer under sub-section (3) 
of Section 220 did not amount to any 
final settlement or agreement, 

(Para 3) 


As the order of the Income-tax 
Officer accepiing the offer of the as- 
sessee to pay interest at the rate of 
5 per cent per annum was legally in- 
valid the only relief which the asses- 
see could get was that it was liable 
to pay interest at the rate of 4 per 
cent and not 5 per cent per annum 
for the period prior to amendment. 
But from the date of amendment it 
was bound to pay interest at the 


[Prs. 1-2] I. T. O. Indore v. G. R. S. Mfg. (W) Co. 


A.L R. 


rate of 6 per cent per annum, AIR 
1866 SC 1285 ‘Rel.. -on., 1974 Tax LR 


326 (Orissa), Approved: AIR 1969 
Madh Pra 100, Reversed. (Para 9 
Cases Referred: Chronological Paras 
. 1974 Tax LR 926 = 95 ITR 372 

(Orissa) 10 
AIR 1966 SC 1285 60 ITR 411 6 


AIR 1964 SC 1903 = 53 ITR 466 2 

. Mr. G. C. Sharma Sr. Advocate 
(M/s. P. L. Juneja and S. P. Nayar 
Advocates with him) for Appellant; 
Mr. S. Chowdhury Sr.. Advocate, 
(Mrs. Leila Seth and Mr. U. K. Khai- 
tan Advocate for Mr. O. P. Khaitan 
Advocates with him), for Respondent. 


Judgment of the Court was de- 


livered by 
FAZL ALI, J..— These appeals 
are by Income-tax Officer, ‘A’ Ward, 


Indore, against the judgment of the 
Madhya Pradesh High Court and in- 
volve a question of law regarding the 
interpretation of Section 220 sub-sec- 
tions (2) and (3) of the Income-tax 
Act. 1961. In order to understand the 
scope and ambit of the question in- 
volved, it may be necessary to men- 
tion a few facts leading to these ap- 
peals. 


2. The respondent firm carries 
on the business of manufacturing 
cloth. In 1947 the then Maharaja of 
Gwalior granted to the firm exemp- 
tion from tax for a peroid of twelve 


years from the date when the firm 
started its factories. Under the Part 
B States (Taxation Concession) 


Order, 1950 the Commissioner af In- 
come-tax of the region concerned ap- 
proved of the exemption only to the 
weaving division of the respondent 
for ten years, but deferred decision 
regarding the staple fibre division un- 
til the factory started functioning in 
1954. The Commissioner was ap- 
proached again for granting exemp- 
tion but he refused to do so. The 
respondent thereafter moved the 
High Court of Madhya Pradesh for 
cancelling the order of the Commis- 
sioner refusing exemption, The 
writ petition before the High Court 
succeeded and the respondent’s right 
to exemption was upheld bv the 
High Court. Thereafter the Revenue 
filed an appeal to this Court which 
was allowed and by its order’ dated 
April 28, 1964 (reported in (1964) 53 
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ITR 466 = (AIR 1964 SC 1903”) this 
Court reversed the decision of the 
High Court and maintained the order 
of the Commissioner refusing exemp- 
tion. As a result of the cance_lation 
of the exemption, a huge amount of 
income-tax became due from tke res- 
pondent, and the provisional assess- 
ments made for the years 1959-60 to 
1964-65 reached the aggregate 
amount of over Rs. 6.60 crores which 
was payable by the firm was actually 
demanded from the respondent In 
fact the effect of the order of this 
Court was that the amount exempt- 
ed became payable at once ani was 
accordingly demanded from the res- 
pondent but the respondent instead 
of paying the amount tried to nego- 
tiate with the Revenue for certain 
concessions. In this connection a se- 
ries of correspondence followec be- 
tween the respondent and tke In- 
come-tax Department including a let- 
ter which was written by the asses- 
see on December 26, 1964 by which 
the assessee paid a sum of Rs. 3 
crores and wanted the balamce of 
Rs. 3.60 crores to be paid in <nstal- 
ments. The assessee further wnder- 
took to pay interest on the arrears 
at the rate of 5 per cent per annum, 
even though under sub-section (2) of 
Section 220 of the Income-tax Act, 
1961 — hereinafter referred to as 
‘the Act? — he was required tc pay 
interest at the rate of 4 per cent only. 
In view of these favourable terms of- 
fered by the assessee, the Income-tax 
Officer acceded to its request by his 
letter dated January 16, 1965. The 
assessee had agreed to pay the 
rears in the following manner: 


Rs. 1.00,00,000 by March 15, 1966 
Rs. 1,20,00,000 by March 15, 1967 
Rs. 1,34,76,000 by March 15, 1968, 


Soon after the request oz the 
assessee was granted by the Ihn- 
come-tax Officer, sub-section (2) of 
Section 220 of the the Act was amend- 
ed by the Finance Act, 1965 by which 
the rate of interest was increased 
from 4% to 6% per annum. In view of 
this amendment, the L.-T. Officer by 
his letter dated Jan 10, 1966 informed 
the assessee that on the unpatd ba- 
lance of tax arrears the respcndent 
would be liable to pay interest at 
the rate of 6 per cent per annum 


I, T. O. Indore v. G. B.S. 


ar- 


Mfg. (W) Co. [Prs, 2-3] S. C. 45 


with effect from April 1, 1965 instead 
of 5 per cent as agreed to by the In- 
come-tax Officer in his previous let- 
ter. The Income-tax Officer point- 
ed out that this course was neces- 
sitated in view of the amendment 
made by the Finance Act, 1965. Con- 
sequently a notice of demand under 
Section 156 of the Act was served on 
the respondent which resulted in his 
filing writ petitions before the High 
Court with the result mentioned 
above. 


3. The main point urged in 
the petitions before the High Court 
by the respondent was that the In- 
come~tax Officer, having acceded to 
the reauest of the assessee a settle- 
ment between the parties was arrived 
at to pay the balance of arrears at 
the rate of interest at 5 per cent per 
annum and it was not open to the 
Income-tax Officer to vary that rate 
to the prejudice of the assessee even 
in spite of a change in the rate of inte- 
rest by the Finance Act, 1965, be- 
cause a vested right could not be 
taken away by a statute which in 
terms did not apply retrospectively. ` 
This plea appears to have found fa- 
vour with the High Court though not 
on the ground expressly taken by the 
respondent. The High Court found 
that in view of the notice of demand 
the liability of the assessee to pay 
the arrears arose only after the ex- 
piry of 35 days and this period had 
expired before the Finance Act, 1965 
amending Section 220 (2) of the Act 
and therefore the Revenue had no 
jurisdiction to demand payment of the 
arrears at the rate of 6 per cent inte- 
rest. Thus it would appear that the 


‘High Court actually decided the case 


on a point which was not raised hy 
the respondent in his petition but 
after making out a new case made 
out at the time of arguments and 
without piving any opportunity to 
the Revenue to rebut the same. The 
High Court has written a detailed 
judgment regarding the time as to 
when the liability of the assessee 
where a notice of demand under Sec- 
tion 156 of the Act is issued would 


arise. It is. however, not necessary 
for us to consider the reasons given 
bv the High Court in detail. because 
in the view that we take we find 


46 S.C. {[Prs. 3-5] 


that the basis on which the High 
Court has decided this case is wholly 
irrelevant and is not at all germane 
to the issue that was involved. It was 
not -a case of a notice of demand 
under Section 156 of the Act simplici- 
ter. but the admitted position was 
that in view of the decision of the 
Supreme Court the respondent was in 
arrears of tax and had to pay heavy 
amounts of over Rupees 6.6 crores. 
The ‘respondent voluntarily paid the 
amount of Rs. 3 crores and request- 
ed the Income-tax Officer to allow 
it to pay the balance in instalments 
and persuaded the Income-tax Offi- 
cer to accept the request even by 
agreeing to pay a higher rate of in- 
terest of 5 per cent than the rate 
prescribed under Section 220 (2) of 
the Act. The liability to pay the ar- 


rears was never disputed and the only 


dispute between the parties was as 
to rate of interest that was payable.’ 


4. Section 220 sub-sections (2) 
and (3) run thus’ 


*(2) If the amount - specified in 
any notice of demand under Section 
156 is not paid within the period 
limited under sub-section (1), the as- 
sessee shall be liable to pay simple 
interest at four per cent, per annum 
from the day commencing after the 
end of the period mentioned in sub- 
section (1). . 


Provided that, where as a result 
of an order under Section 154. or 
Section 155, or Section 250, or Sec- 


tion 254, or Section 260, or Section 
262. or Section 264, the amount on 
which interest was payable under 


this section had been reduced, the in- 
terest shall be reduced accordingly 
and the excess interest paid. if any. 
shall be refunded 


(3) Without prejudice to the pro- 
visions contained in sub-section (2), 
on an application made by the as- 
sessee before the expiry of the due 
date under sub-section (1), the In- 
come-tax Officer may extend ‘the 
time for payment or allow. payment 
by instalments, subject to such con- 
dit‘ons as he may think fit to impose 
in the circumstances of the case.” 


The fact that the arrears were de- 
manded from > the assessee . is 


I. T. O. Indore v: G. R. S. Mfg. (W) Co. 
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A.I. R. 


as would ap- 
statement made by 
the respondent in paragraph 2 of the 
writ petition filed before the High 
Court where it was averred thus: 


not disputed 
pear from the 


“Subsequently when assessments 
for the assessment years 1959-60 to 
1964-65 were provisionally made, a 
huge amount aggregating to over Ru- 
pees six and a half crores became 
payable and was demanded from the 
pezitioner.” 


In these circumstances, therefore, the 
conditions precedent to the application 
of sub-section (2) of Section 220 of 
the Act were undoubtedly fulfilled, 
in this case. It would be seen that 
before the assessee entered into cor- 
respondence with the Revenue, the 
rete of interest prescribed under sub- 
section (2) of Section 220 was only 
four per cent and yet the assessee of- 
fered to pay a higher rate namely 
5 per cent per annum if he was al- 
lowed to pay the arrears in instal- 
ments, This request of the assessee 
was accepted by the Income-tax Of- 
ficer on January 16, 1965 when there 
was no amendment in the provisions 
contained in Section 220 (2) of the 
Act and the order passed by the In- 
come-tax Officer must be construed 
as one made under sub-section (3) of 
Section 220 of the Act. 


5. It was suggested before the 
Hish Court that the order of the In- 
come-tax Officer amounted to an ir- 
revocable agreement which could not 
be varied merely because the rate of 
interest contained in sub-section (2) 
of Section 220 of the Act was enhanc- 
ed. Mr. S. C. Choudhry learned 
counsel for the respondent, however, 
has fairly conceded that there was no 
question of an agreement or settle- 
ment because Section 220 (3) does 
not empower the Income-tax Officer 
fo enter into agreement or settle- 
ment in order to bind the Revenue. 
We find ourselves in complete agree- 
ment with this view. Section 220 (3) 
merely empowers the Income-tax Of- 
ficer to extend the time for payment 
or allow payment by instalments on 
such conditions as he may impose. In 
the instant case the Income-tax Of- 
ficer merely exercised his powers 
under sub-section (3) of Section 220 
by imposing the condition that the 
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assessee shall be allowed to pay the 
arrears by instalments if he paid in- 
terest at the rate of 5 per cent per 
annum offered by him, What is im- 
portant, however, is that sub-section 
(3) is not independent of sub-section 
(2) but is inter-connected with it. 
The words ‘without prejudice to the 
provisions contained in sub-section 
(27 clearly show that any order pass- 
ed by the Income-tax Officer under 
sub-section (3) must neither be in- 
consistent with nor prejudicial to the 
provisions contained in sub-section 
(2). In other words, the position is 
that although sub-section (3) is an 
independent provision the power 
under this sub-section has to be exer- 
cised subiect to the terms and condi- 
tions mentioned in sub-section ¢2) so 
far as they apply to the facts men- 
tioned in sub-section (3), Thus if 
sub-section (2) of Section 220 provid- 
ed that the rate of interest charge- 
lable would be four per cent per 
lannum any order passed under sub- 
section (3) could not vary that rate, 
and if it did, then the order tc that 
extent would stand superseded The 
argument of the assessee is that sub- 
sections (2) and (3) of Section 220 
were independent provisions which 
operated in fields of their own. We 
are, however, unable to: accept this 
somewhat broad proposition of law. 
Sub-sections (2) and (3) form part of 
the same section, namely Sectior: 220, 
and are therefore closely ‘allied to 
each other. It is no doubt true that 
the two sub-sections deal with sepa- 
rate issues but the non obstante clau- 
se of sub-section (3) clearly restricts 
the order passed under sub-section (3) 
to the conditions mentioned in sub- 
section (2) of Section 220 of the Act. 


6. Furthermore, it is the Fin- 
ance Act which fixes the rate of inte- 
rest payable under sub-section (2) of 
Section 220 and it is common Enow- 
ledge that every year the Finance 
Act makes important amendments in 
the rates payable under the various 
provisions of the Income-tax Aci, In 
these circumstances, therefore, it is 
not within the competence of tke In- 
come-tax Officer to vary the rete of 
interest fixed by the Finance Act 
under sub-section (2) of Section 220 
from time to time. We are fortified 
in this view by a decision a this 


iI. T, O. Indore v. G R. S. 
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Court in Esthuri Aswathaiah v. 
Commr. of Income-tax, Mysore, 60 


ITR 411 at p. 416 = (AIR 1966 SC 
1285 at p. 1288) where this Court ob- 
served thus: 


“The Income-tax Officer has no 
power to vary the rate on which the 
income of the previous year is to be 
assessed, The rate of tax is fixed by 
the Finance Act every year. By 5. 3, 
the tax is levied at that rate for. an 
assessment year in respect of the in- 


come of the previous year. Once the 


length of the previous year is fixed 
and the income of the previous year 
is determined, that income must be 
charged at the rate specified in the 
Finance Act and at no other rate.” 


l: As we have already pointed 
out sub-section (3) of Section 220 of 
the Act does not empower the Income- 
tax Officer to enter into any inde- 
feasible settlement with the assessee 
or to clothe the Income-tax Officer 
with any such power so as to vary the 
statutory inhibition contained in sub- 
section (2). Any order which is passed 
under sub-section (3) would be sub- 
ject to the rate of interest mentioned 
in sub-section (2) and as soon as the 
rate mentioned in sub-section (2) is 
varied or enhanced by the legislature 
it would have to be read into sub-sec-| 
tion (2) from the date of the amend- 
ment and any order passed under 
sub-section (3) would be subject to 
the rate so fixed. In fact if this is 
not the position then the order passed 
under sub-section (3) being prejudi- 
cial to sub-section (2) becomes, ille- 
gal and invalid and the Income-tax 
Officer exceeds the limits of his juris- 
diction in passing such an order, 


8. In the instant case the Fin- 
ance Act of 1965 became effective 
from April 1, 1965 and the Income- 
tax Officer in his letter dated Janu- 
ary 10, 1966, to the assessee had 
merely given effect to the legal pro- 
visions of the Finance Act by insist- 
ing that in view of the variation in 
the rate of interest under sub-section 
(2) of Section 220 the assessee would 
have to pay interest at the rate oi 
6 per cent per annum only from Ap- 
ril 1, 1965. There was absolutely no 
question of the Finance Act operating 
retrospectively, nor there was any 
question of the Finance Act taking 
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away a vested right which had ac- 


crued to the assessee because we have: 


already held that the order of the 
Income-tax Officer under sub-section 
(3) of Section 220 does not amount to 
any final settlement or agreement. 

9, There is yet another view 
. of the matter. In the present case 
the assessee himself wanted exten- 
sion of time for being allowed to pay 
the arrears by instalments. The as- 
sessee could be permitted to seek this 
indulgence under sub-section (3) of 
Section 220 only within the four cor- 
ners of the law and not outside the 
same, The moment the Finance Act, 
1965. came into operation and the rate 
of interest in sub-section (2) of Sec- 
tion 220 was -increased from 4 per 
{cent to 6 per cent per annum, any 
order passed by the Income-tax Of- 
ficer would automatically operate in 
accordance with the Finance Act with 


effect from April 1, 1965. This is 
what has happened in the present 
case. Thus it is manifest that the In- 


come-tax Officer could not have pass- 
ed any order against the statutory 
provisions of sub-section (2) of Section 
220 either with or without the con- 
sent of the assessee. 
of the Income-tax Officer dated Janu- 


ary 16, 1965, accepting the offer 
lof the assessee to pay interest 
at the rate .of 5 per cent per 


‘annum was legally invalid, be- 
cause if the rate of interest fixed by 
the statute was 4 per cent the parties 
could not be allowed to contract out 
of the statute. The only relief, there- 
fore, which the assessee could ` get 
is that it was liable to pay interest 
at the rate of 4 per cent and not 5 
‘per cent per annum far the period 
January to March 1965. But from 
April 1, 1965. it was bound to pay 
interest at the rate of 6 per cent per 
annum as found by the Income-tax 
Officer. 


10. Reliance was placed by 
Mr. G. C. Sharma appearing for the 
Revenue on a decision of the Orissa 
High Court in Biswaneth Ghosh v. 
Income-tax Officer, Ward, B, 95 
ITR 372 at p. 374 = (1974 Tax LR 326 
at p. 327) (Orissa) where a Division 
Bench of that Court observed as fol- 
lows: 


. “As we find, the Income-tax Of- 
ficer has charged interest at 6 per 


[Prs. 8-12] I. T. O. Indore v. G. R. S. Mfg. (W) Co. 


Even the order 


A.I. R. 


cent. until the provision was amend- 
ed to enhance the rate of interest at 
9 per cent. In fact in the counter af- 
fidavit given by the Income-tax Of- 
ficer in O. J. C. No. 195 of 1972 that 
position has been clarified. Mr. Pasa- 
yat for the petitioner claims that 
the rate of interest must be only at 
6 per cent. in view of the fact that 
dafault in this case had occurred 
prior to the amendment. It is only 
here that: he relies upon the decision 
oi the Madhya Pradesh’ High’ Court 
in Gwalior Rayon Silk Manufacturing 
(Weaving) Co. v. Income-tax Officer 
(1969) 73 ITR 95.* That was a case in 
respect of penalty under Section 220 

2) of the Act and the court took the 
view that the rate of interest as pro- 
vided on the date when default oc- 
cured would apply to the facts of the 
case. We do not agree with the view 
expressed in the said decision. It ‘is 
true that Central Act 27 of 1967 has 
no retrospective effect, but in respect 
of continuing default after the amend- 
ment, in our view, the rate of inte- 
rest as provided thereunder would 
apply.” 


The Orissa High Court expressly dis- 
sented from the view taken by the 
Madhya Pradesh High Court in the . 
present judgment under appeal and 
we find ourselves in complete agree- 
ment with the view taken ` by the 


' Orissa High Court. 


11.. We have already pointed 


out, the Madhya Pradesh High Court 


did not at all go into the question 
which really arose in this case with . 
respect to the payment of interest at 
the rate of 6 per cent. in accordance 


with the Finance Act, 1965. 


‘12... For these reasons, -there- 
fore,. the appeals are allowed and the 
order of the High Court is set aside 
with slight modification, namely, that 
the assessee shall pay interest on the 
entire amount of arrears at the rate 
of 4 per cent. per annum only during 
the period January to. March 1965. 
So far as rest of the period is con- 
cerned, the order of the Income-tax 


Officer directing the assessee to pay 


interest at the rate of 6 per cent. 
per annum is restored. In view of 
the peculiar circumstances of the 


“*Reported in AIR 1969 Madh Pra 100 
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case, however, we leave the pacties 

to bear their own costs throughowt. 
Appeals allowed. 
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Rameshwar and others, AppelEants 
v. Jot Ram and others, Respondeats. 


Civil Appeals Nos. 817 to 813 of 


1968 and 1456 to 1458 of 1969, D/- 
18-9-1975. 
(A) Punjab Security of Land 


Tenures Act (10 of 1953), Section 18 
— Purchase of: proprietary right by 
tenant from big landowner — RKaght 
vested in tenant by virtue of Section 
18 (4) not divested by subsequent 
death of Landowner and devolution 
of his rights on his heirs, 


Where each of the tenants under 
a large landowner applied for >ur- 
chase of ownership under Sectior 18 
(1) of the Act and the primary au-ho- 
rity found them eligible, fixed the 
price and instalments of payment and 
they duly deposited the first instal- 
ment as required by Section 18. (4), 
the tenants shall be deemed to Lave 
become the owners of the land by 
virtue of Cl. (b) of Section 18 (4), and 
the subsequent death of the land- 
owner during the pendency of apveal 
by him against the order for mur- 
chase and the devolution of the rght 
of the landowner on his heirs will 
not affect the rights of ownership: al- 
ready acquired by the tenants urder 
Section 18 (4). 1966 Cur LJ 767, Af- 
firmed. (Paras 5, 10) 

The right of the tenants is fixed 


under Section 18 (1) and (4) and hat > 


cannot be uprooted by supervezing 
circumstances.. 
tenants on the ground that heirs of 
the deceased would become small 


landowners on division | would be to 


Se ee 


*(Civil Writ Nos. 2205, 2206 jana £215 
of 1965, D/- 19-5- 1966 reported. in 
1966 Cur LJ 767 and * Civil: Revn. 
Nos.-771 to 773 of 1967, D/- 7-11- 
1968—Punj.) 
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Rameshwar v. 


To deny relief to the- 


Jot Ram S.C. 49 


defeat the scheme and object of the 
Statute intended for agrarian reform. 
(Para 11) 

(B) Civil P. C. (1908), Order 7, 
Rule 7 — Right to relief — To be de- 
fe-mined as on date of institution of 
proc tedings — Courts procedural de- 


lays cannot affect rights crystallised in 


initial cause of action — Power of 
Court to take note of subsequent 
events. 


It is basic to our processual juris- ° 
prudence that the right to relief must 
be judged to exist ason the date a suit- 
or institutes the legal proceedings. 
This is an emphatic statement that 
the right of a party is determined by 
the facts as they exist on the date 
the action is instituted. Granting the 
presence of such facts. then he is en- 
titled to its enforcement. Later de- 
velopments cannot defeat his right. 
The Court’s procedural delays cannot 
deprive him of legal justice or rights 
crystallised in the initial cause of ac- 
tion (Para 8) 


Courts can, however, take note 
of subsequent events and mould the 
relief accordingly, but this can be 


done only in exceptional circumsitan- 


ces. Rights vested by statute cannot 
be divested by this equitable doc- 
trine. AIR 1927 PC 252 and AIR 1966 
Punj 374 (FB), Approved. Case law 
discussed. (Para 9) 


(C) Constitution of India Art. 136 
— Appeal by special leave — New 
Point — Point of law demanding in- 
quiry into facts not raised in Courts 
below will not be allowed, (Para 13) 
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M/s. Rameshwar Dial and A D. 
Mathur, Advocates, for Appellants (in 
all the Appeals); Mr. K. L. Gosain, Sr. 


“Advocate (Mr. E. C. Aggarwala, Ad- 


vocate, with him), for 
No. 1 (in C. A. Nos. 


Respondent 
817 of 1968, 
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1456-1457 of 1969) Respondents Nos. 1 
and 3 (in Civil Appeals Nos. 818 of 
1968 and 1458 of 1969) and Respon- 
np No. 1 (in Civil Appeal No. 819 of 


Judgment of the Court 
livered by 


KRISHNA IYER, J:— These two 
batches of appeals stem from the 
Same judgment but raise two differ- 


was de- 


ent questions of law under the Pun- 


jab Security of Land Tenures Act, 
1953 (Punjab Act X of 1953) (for 
Short, the Act), the forensic focus be- 
ing turned on two different facets of 
Section 18 of the Act. The first set 
of appeals relates to che right of the 
tenants to purchase the ownership of 
the common landlord, Teja, while the 
-~ second set of appeals turns on prin- 
ciples of compensation awardable to 
the landlord pursuant to the vesting 
of ‘ownership in the tenant, 


2. Teja, the landlord, was ad- 
mittedly a large land-owner under 
whom there were three tenants, Each 
of them applied for purchase of 
_ ownership under Section -18 (1) of the 
Act. The Assistant Collector, who is 
the primary authority, found them 
eligible, fixed the price and the instal- 
ments of payment, and they duly de- 
posited the first instalment. The sta- 
tutory consequence o3 such deposit 
was that title to the property vested 
in the tenants on that date. All 
these events took place in the early 
’60s. Had the scheme of agrarian re- 
form in the Punjab been simple and 
had the virtue of early finality so 
necessary in such a measure been pre- 
sent, the law would have operated 
with speed and changed the rural 
landscape radically, instead of provok- 
ing a heavy run of never-ending liti- 
gation. Section 24 of the Act has 
had this unwitting effect. Too many 


tiers of quasi-judicial review, too long . 


at each deck and in a system which 
is slow-moving, tempt disappointed 
parties to litigate to the disastrous 
end. Such a statutory creation, cal- 
culated to give ultimate justice, is 
like a ‘Frankenstein’s monster, the 
very prolonged over-judicialised liti- 
gative engine, bleeding justice to 
death. A legislature, with care and 
eoncern for the agrarian community, 
should be vigilant enough to. design a 


om 


‘recommend that the 


appellants 


À. I. R. 


quick and competent legal engineering 
project — absent by contrast ir most 
land-reform laws blessing the rural 
poor. And it is noteworthy that le- 
gal battles are fought largely before 
Collectors, Commissioners and Finan- 
cial Commissioners and then the writ 
chapter begins. This litigation, it is 
worthy of note, began before the Col- 
lector in 1961/62. A fundamental as- 
sessment of the comparative economie 
and social costs of multi-decked de- 
termination procedure would have in- 
duced the legislature to reduce insti- 
tutional levels of adjudication. This 
is by the way, although we strongly 
legislatures do 
pay serious attention to producing an 
early termination to land-reform re- 
ordering by a mammoth and imme- 
diate decision-making instrumentality. 


3. Shortly put, and shorn of 
details, the simple contention of the 
in these appeals is that 
although their propositus Teja was a 
large landowner, on his death his 
heirs, the present appellants, became 
entitled to shares and, in this process 
of fragmentation, they became ‘small 
landowners’ within the meaning of 
S. 2(2) of the Act. This event occur- 
red after the tenants had been found 
entitled to purchase’ from the land- 
owner the lands held by them and 
after they had deposited the first ins- 
talment as setdown inS. 18(4). The 
plea is that an appeal is a continuation 
of the original proceeding and, there- 
fore, if there is'a change of circum- 
stances in the landlord’s ownership 
during the pendency of the appeal, 
resulting in his legal representatives 
becoming ‘small landowners’, the ten- 
ants will be disentitled to purchase 
the land. Of course, a- tenant of a 
‘small landowner has no right 
to purchase the land, But, in 
the present case, the landowner ad- 
mittedly was a large landowner at the 
time the tenants applied for purchase. 
Section 18 (1) reads, dropping the ir- 
relevant portions, thus: 

“48. Right of certain tenants to 
purchase land:— . rs ee. 

(1) Notwithstanding anything to 


the contrary contained in- any law, 
use~> or contract, a tenani ofa. land- 


eeospeneaoseweneweesnane 
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1 : 
I J= "ot 


Shall be entitled to purchase from 
the land-owner the land so held by 
i in the case of a tenant tall- 
ing within cl. (i) or cl. (ii) at any 
time, and in the case of a tenant iall- 
ing within cl. (iii) within a perioc of 
one year from the date of commence- 
ment of this Act.” 

It is common case that the applicazion 
has been made in time and tha. at 
the time such application was made, 
the tenants were competent to >buy 
the land. Section 18 (4) (a) and (b) 
may, at this stage, be read: 

“18 (4) (a) The tenant shall be 
competent to pay the purchase price 
either in a lump sum or in six- 
monthly instalments not exceecing 
ten in the manner prescribed. | 

(b) On the purchase price or the 
first instalment thereof, as the case 
may be, being deposited, the tenant 
shall be deemed to have become [the 
owner of the land, and the Assistant 
Collector shall, where the tenant is 
not already in possession, and subtect 
to the provisions of the Punjab Tən- 
ancy Act (XVI of 1887), put him in 
possession thereof.” 


It is absolutely plain that on the de- 
posit of the first instalment of zhe 
purchase price, the tenant shall be 
deemed to have become the owner 
of the land. In the present case, all 
these happenings had resulted in che 
respondents becoming the owners. 


4. The death of the large 
landowner occurred pending the ap- 


peal. The argument of counsel © for 
the appellant, which found favour 
with the Financial Commissioner, 


but failed before the High Court, is 
that an appeal being a re-hearing of 
the suit, relief must be given to the 
legal representatives of the original 
landowner who, by devolution, be- 
came small landholders. If this ccn- 
tention be sound, the tenants world 
have to be denied relief since they 
would be holding under small land- 
owners. 


Da The solitary point wh:ch 
thus falls for determination is as to 
whether the subsequent event of the 
landowner’s death at the appellate 
stage unsettles the right acquired by 
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the tenants or whether the tribunal 
must uphold rights which have crys- 
tallized as on the date the applica-| ` 
tions were made and, in any event, 
the deposits of the first instalment 
were made by each of the tenants. 


We see no difficulty in answer- 
ing this question against the 
appellant, but, in view of 


the persistent submission based upon 
a few rulings of this Court, the Fe- 
deral Court and the High Courts, 
made by counsel for the appellant, 
we may as well consider the question 
of law, adopting an interpretative at- 
titude which will further and not 
frustrate the legislative will in casel. 
there are alternative choices:for the 
Court. Of course, a construction 
which will promote predictability of 
results, maintenance of reasonable 
orderliness, simplification of the judi- 
cial task, advancement by the 
Court of the purpose of the legisla- 
tion and the judicial preference for, 
what it regards as the sounder rule 
of law as between competing ones, 
must find favour with us. A plain 
reading of Section 18, without refer- 
ence to consideration of subsequent 
events at the appellate level, yields 
the easy and only conclusion that the 
rights of parties are determined on 
the date they come to Court and what 
is an insurmountable obstacle to any 
other construction is that once the 
deposit is made the title to the land 
vests in the tenant. Agrarian reform 
law affects a considerable number of 
people and to keep rights uncertain 
over a long stretch of time till ap- 
peals and reviews and revisions and 
other processes are exhausted, is to 
inject unpredictability of results. for 
it is quite on the cards that a land- 
lord may die in the long course of 
litigation, or other events may hap- 
pen at later stages beyond the trial 
Court. Can rights of parties fluctu- 
ate with such uncertain contingencies? 
If so, stabilization of land-ownerships, 
so vital to the new pattern of agra- 
rian relations, will be postponed for 
a long time. Is not the judicial task 
simplified by adopting the golden 
rule that the rights of parties must 
be determined when they seek justice 
and not when the last Court has had 
its last say, long years after the liti- 
Zation was initiated? A system of 


52 S.C. [Prs. 5-9] Rameshwar v. Jot Ram (Krishna Iyer J.) 


orderliness about rights in lend will 
result from this approach. More than 
all, the sounder rule of law as be- 
tween rival claims to consideration 
of, or indifference to, subsequent 
events is surely that which excludes 
the later event factually or legally. 
Such a reading of the statutory 
scheme rhymes well with rapid agra- 
rian reform- contemplated by the 
framers, 


6. The philosophy of the ap- 
proach which commends itself to us 
is that a litigant who seeks justice in 
a perfect legal system gets it when 
he asks for it. But because human 
institutions of legal justice function 
slowly, and in quest of perfection, ap- 
peals and reviews at higher levels 
are provided for, the end product 
comes considerably late. 
higher Courts pronounce upon the 
rights of parties as the facts stood 
when the first Court was first ap- 
proached, ‘The delay of years flows 
from the infirmity of the judicial 
institution and this protraction of the 
Court machinery shall prejudice no 
one, Actus curiae neminem gravabit*. 
Precedential support invoked by the 
appellant’s counsel also lets him down 
provided we scan the fact situation in 


each of those cases and the legal pro- . 


positions therein laid down. 


7. The realism of our proces- 
sual justice bends our jurisprudence 
to mould, negate or regulate reliefs 
in the light of exceptional develop- 
ments having a material and equit- 
‘able import, occurring during the 
pendency of the litigation so that the 
Court may not stultify itself _ by 
granting what has become meaning- 


less or does not, by a myopic view, - 


miss decisive alterations in fact-stitua-~ 
tions or legal positions and drive par- 
ties to fresh litigation whereas relief 
can be given right here. The broad 
principle, so stated, strikes a chord of 
sympathy in a court of good ¢onsci- 
ence. But a seeming virtue may 
prove a treacherous vice unless iudi- 
cial perspicacity, founded on well- 
grounded rules, studies the plan of 
‘the statute, its provisions regarding 
subsequent changes and the possible 


*tAn act of the Court shall prejudice 
no one” — Latin for lawyers — 
Sweet & Maxwell. 


But these. 
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damage to the social programme of 
the measure if later events are allaw-. 
ed to unsettle speedy accomplishment 
of a re-structuring of the land system 
which is the soul of the whole enact- 
ment, No processual equity can be- 
permitted to sabotage a cherished re- 


form, nor individual hardship thwart 


social justice. This wider perspec- 
tive explains the rulings cited on 
both sides “and the law of subse- 
quent events on pending actions. 


8. In P. Venkateswarlu v. Mo- 
tor & General Traders, AIR 1975 SC 
1409, 1410 this Court dealt with the 


adjectival activism relating to post- 
institution circumstances. Two pro- 
positions were laid down. Firstly, it 


was held that ‘it is basic to our pro- 
cessual jurisprudence that the right 
to relief must be judged to exist 
as on the date a suitor institutes the 
legal proceeding.’ This is an empha- 
tic statement that the right of a party 
is determined by the facts as they 
exist on the date the action is insti- 


tuted. Granting the presence of such 


facts, then he is entitled to its en- 
forcement, Later developments can- 
not. defeat his right because, as . ex- 
plained earlier, had the court found 
his facts to be true the day he sued 
he would have got his decree. The 
Court’s procedural delays cannot de- 
prive him of legal - justice or rights 
crystallised in the initial cause of ac- 
tion. This position finds support in 
Bhajan Lal v, State of Punjab, (1971) 
1 SCC 34. 7 . 


9. The impact of subsequent 
happenings may now be spelt out. 
First, its bearing. on the’ right of ac- 
tion. second, on. the nature of the re- 
lief and third, on its impotence to 
create or destroy substantive rights. 
Where the nature of the relief, as 
originally sought, has become obsolete 
or unserviceable or à new form of 
relief will be more efficacious on ac- 
count. of developments subsequent to 
the suit or even during the apvellate 
stage, it is but fair that the relief is 
moulded, varied’ or reshaped in the 
light of updated facts. Patterson v. 
State of Alabama, (1934) 294 U.S. 
600. 607, illustrates this position. It 
is important that the party claiming 
the relief or change of relief must 


| have the same right from which eil- 
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ther the first or the ‘modified re- 
medy may flow. 
in the course of the case cannot be 
constitutive of substantive rights en- 


forceable in that- very litigation ex-. 
cept IN a narrow category (later 
spelt’ out) but may influenc= the 


equitable jurisdiction to mould re- 
liefs, Conversely, where rights have 
already vested in- a party, they can- 
not be nullified or negated by- subse- 
quent events save where there is a 
change in the law and it is made ap- 
[plicable at any stage. Lachmeshwar 
Prasad v. Keshwar Lal, 1940 FCR 84 
= AIR 1941 FC 5 falls in this cate- 
gory. Courts of justice may, when 
the compelling equities of a case ob- 
lige them, shape reliefs — cannot 
deny rights — ‘to make them justly 
relevant in the updated circumstan- 
ces, Where the relief is dtscre- 
tionary, courts may exercise this 
jurisdiction to avoid injustice.. Like- 
wise; where the right to the remedy 
depends, under the statute itself, on 
the presence or absence of certain 
basic facts at the time the relief is 


to be ultimately granted,- the Court, 


even in appeal, can take note ofsuch 
supervening facts with fundamental 


impact, Venkateswarlu, AIR 1973 SC 


1409 read in its statutory  seiting, 
falls in this category. Where a cause 
of action is deficient but later events 
have made up the deficiency the 
Court may, in order to avoid multi- 
plicity. of , litigation, permit -amend- 
ment and continue the proceeding, 
provided no -prejudice is caused to 
the other side. All these are done 
only in exceptional situations and 
just cannot be done if the statute, on 
which the legal proceeding is based, 
inhibits, by its scheme or otherwise, 
such change in cause of action or re- 
lief. The primary concern of the 
court is to implement the justic2 of 
the legislation. Rights vested by vir- 
tue of a statute cannot be divested 
by this equitable doctrine (See Ckoka- 
‘lingam Chetty: 54 Mad LJ 83 = 
(AIR 1927 PC 252)). The law stated 
in Ramji Lal v. State of Punjab, ILR 
(1966) 2 Punj 125 = (AIR 1966 2unj 
374 FB) is sound: 


“Courts do very often take no- 
tice of events that happen subsequent 
to the filing of suits and at times 
even those that have occurred during 


f 
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the appellate stage and permit plead- 
mgs to'be amended for including a 
prayer for relief on the basis of such 
events but this is ordinarily done to 
avoid multiplicity of proceedings or 


' when the original relief claimed has, 


by reason of change in the circum- 
stances, become inappropriate and not 
when the plaintiffs suit would þe 
wholly displaced by the proposed 
amendment (see Steward v. The North 
Metropolitan Tramways Company, 
(1885) 16 QBD 178) and a fresh suit 
by him would.be so barred by limi- 
tation.” 


One may as well add that while tak- 
ing cautious judicial cognisance of 
‘post-natal’ events, even for the limit- 
ed and exceptional purposes ‘explain- 
ed earlier, no court will countenance 
a party altering, by his own manipu- 
lation, a change in situation and 
plead for relief on the altered basis.. 


10. The apparently divergent 
Strains of the several decisions has 
persuaded’ us to dilate on this branch 
of processual jurisprudence, Let us 
now apply the law to the circumstan- 
ces here. The legislation we are in- 
terpreting relates to agrarian reform, 
reparded as the vital base to build a 
new social order. The Constitution 


. has stressed not merely the supreme 


significance of -this rural transforma- 
tion but the fleet-footed implementa- 
tion thereof; even going to the extre- 
me extent of walling off litigative as- 
saults on constitutionality by creation 
of the Ninth Schedule and the like. 
Moreover. the Act itself takes care to 
prevent future accumulation of lands 
or motivated slimming process by 
transfers, interfering with the scheme 
pool and setlement of 
ejected tenants and the like. Peasant 
proprietorship is a cherished goal of 
the statute and so it provides that 
even on the payment of the first in- 
stalment of the price the tenant gets 
the title-of the landlord.’ To hold 
that, if the landlord dies at some dis- 
tant date after the title has vested in 
the tenant, the statutory process 
would be reversed if by such - death, 
his many children, on division, will 
be converted into small landholders, 
is to upset the day of reckoning vis- 
ualized by the Act and to make the 
vesting provision ‘a teasing illusion’, 
a formal Festschrift to agrarian re- 
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form, not a flaming programme of 
‘now and here’, These surrounding 
a drive home the need not to al- 
low futurism, in a dawdling litiga- 
tive scene, to foul the quick legisla- 
tive goals. 


11. Moreover, the right of the 
respondents is fixed under Section 18 
| (1) and (4) and that cannot be up- 
rooted by supervening circumstances. 
We are not celled upon to mould the 
relief but to reject the right. We are 
not asked to avoid multiplicity of 
suits but to non-suit and thus stultity 
the agaraian law. We are not require- 
ed to permit the appellate authority 
to re-assess the facts as they stood 


when the action was brought (that is. 


part of appellate power) but to pro- 
ject the landholders subsequent 
death backwards to refuse a right al- 
ready acquired. A flash-back camera 
in this context, frustrates foren- 
sic objectives, Individual misfortune 
may be real but larger social changes 
will claim martyrs in law and in fact. 
How can we miss the sublime impact 


of the Passion of Christ for the Re-. 


demption of Mankind? The great 


fact is that, if uniformly, relentlessly — 
neither land-. 


and swiftly enforced, 
lord nor tenant can keep more than 
the ‘permissible area’. 
equity and equality of this agrarian 
law. 


12. We see no merit in the ap- 
peals and dismiss them, leaving par- 


ties to bear their respective costs 
throughout. 7 
13. These appeals raise an in- 


teresting question of law bearing on 
compensation payable to -landholders 
whose lands are vested in tenants 
and this turns on the. connotation of 
‘similar land’ in Section 18 (2) of the 
Act in the context of averaging the 
price for ten years before the filing 
of the application for purchase. The 
primary fact which projects this 
point of law is as to whether the pur- 
chased land is irrigated or non-irri- 
gated for purposes of valuation. 
are relieved from the need to inves- 
tigate the implications of the issué be- 
cause. the factual foundation about 
the nature of the land in question 
was never put in issue nor consider- 
ed in the High Court. Thus the ap- 
pellants have missed the bus and we 
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' for the realisation of premium for ‘the 
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cannot hear them on a question rais- 
ed de novo and demanding enquiry 
into facts not raised at the next-be- 
low level, 

14, We dismiss 
without costs. 


these appeals, 


Appeals dismissed. 
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M/s. Ramlal & Sons, Appellant v. 
The State of Rajasthan, Respondent. 


Civil Appeal No. 1562 of 1970, 


Dj- 9-10-1975. 


(A) Mines and Minerals (Regula- 
lation and Development) Act (1948), 
S. 5 =— Mineral Concession Rules 
(1949), R. 41 — Grant of mining lease 
by State Government on realisation 
of premium without prior approval of 
Central Government under R. 41 (3) 
is illegal — Lessee is entitled to a re- 
fund of the amount illegally realised. 
Civil Spl. Appeal No. 172 of 1970, 
D/- 29-7-1970 (Raj) partly Reversed. 


Rule 41 of the Mineral Concession 
Rules, 1949, provides for conditions of 
lease but the rules no where provided 


lease. Under R. 41 (3) a mining lease 
may contain any other special condi- 
tions subject to the prior approval of 
the Central Government. On grant- 
ing mining leases under S, 5 of the 
Act the State Government is under 
legal obligation to act in accordance 
with the definite statutory rules and 
cannot exercise a power: unknown’ to 
the rules. Therefore, the grant of a 
mining lease by the State Government 
en realisation of a premium without 
the prior approval of the Central 
Government is illegal and the lessee 
is entitled to a refund of the amount. 
Crvil Spl. Appeal No. 172 of 1970, 
D/- 29-7-1970 (Raj) Partly Reversed. 

(Paras 11, 12) 


Mr. D. V. Patel Sr. Advozate, 
(Mr. S. M. Jain, Advocate with him), 
for Appellant; Miss Maya Rao, Advo- 
cate, for Respondent. 


*(Civil Spl. Appeal No. 172 of 
D/- 29-7-1970—Raj.) 
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Judgment of the Court was de- 
livered by 


GOSWAMI, J.:— This appeal by 
special leave is against the judzment 
of the Division Bench of the Rajas- 
than High Court by which an appeal 
against the judgment of a single 
Bench was summarily rejected. 


2. In answer to a notification 
of March 29, 1950, issued br the 
State of Rajasthan inviting tenders for 
mining rights for mica on certain terms 
and conditions, the appellant submit- 
ted its tender which was accepted on 
December 30, 1950 and a notification 
in that behalf was made by the State 
Goveriment on Feb. 6, 1951, zrant- 
ing the mining lease for mica for 
block No. 6 (except sidries mine) in 
Bhilwara District on payment oz the 
tendered amount of Rs. 1,55.000/-. 
The lease was for a period of 20 years 
with an option of renewal of the lease 
for another 20 years as per concitions 
prescribed in the Mineral Concession 
Rules, 1949 (briefiy the Rules). A 
premium of Rs. 1,55,000/- was de- 
posited by the appellant and posses- 
sion was also handed over to t on 
March 15, 1951. The area originally 
was 6021 acres but later on a dam, by 
the name of Meza Dam, was cons- 
tructed over some parts of the origi- 
nal area and the appellant was left 
to work on 2924 acres, It is stated 
that the appellant spent Rs. 5,6&,000/- 
between 1951 and 1955. It is also 
common case that no lease was exe- 
cuted within six months of the eecep- 
tance of the tender as required. On 
June 19, 1955, the Director of Mines 
and Geclogy,- Rajasthan, sent a 20tice 
to the appellant intimating thas the 
orders sanctioning the lease stocd re- 
voked with effect from June 6, 1955. 
The appellant was asked by this no- 
tice to show cause why further action 
to ta’xe immediate possession of the 
area should not be taken. It may be 
noted that in this notice exception was 
‘taken for the appellant not executing 
the lease within the requisite period 
of six months which, it was mention- 
ed, expired on August 27, 1953. The 
appellant submitted a review applica- 
tion against the order of the State 
Government cancelling the mine lease 
on February 23, 1957. It apodears, 
meanwhile, the State Government 
proposed to grant a lease to the ap- 
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pellant and the latter did not press 
the review application. Thereafter 
some correspondence took place be- 
tween the appellant and the State 
Government regarding execution of 
the lease, its terms and conditions and 
the like, A reference was also made 
by the appellant to the Central Gov- 
ernment on March 12, 1963, to direct 
the State Government to sanction the 
lease. On May 15 1965, the Mining 
Engineer, Rajasthan, sent a notite to 
the appellant to deposit the dead rent 
amounting to Rs, 1,27,616.36 for the 
period 1-4-1980 to 14-9-1965 on pain 
of legal action. The appellant pre- 
ferred a revision application to the 
Government of India against this 
order, The Government of India by 
its order of March 19, 1966, set aside 
the order of May 15, 1965, demand- 
ing Rs. 1,27,616.36 as dead rent for 
block No, 6. This order is significant 
in more than one way. It is clearly 
Stated in the order that the conditions 
under the Mineral Concession Rules 
1949 under which mining or prospect- 
ing operation is allowed to be under- 
taken do- not provide for payment of 


of Rajasthan 


premium by the lessee except with 
the prior approval of the Central 
Government. It was also pointed 


out in the order that no such appro- 
val was secured by the State Gov- 
ernment before accepting the pre- 
mium of Rs. 1,55,000/- from the ap- 


pellant. It was, therefore, pointed 
out that the acceptance of the pre- 
mium was illegal. It was further 


held that the State Government was 
entitled to charge only royalty in the 
present case and it could charge dead 
rent or royalty, whichever was higher, 
only after execution of a formal lease. 


3. Then came the State Go- 
vernment’s impugned order of No- 


vember 9, 1957, addressed to the ap- 
pellant. There was reference in the 
above order to the fact that the ap- 


pellant— 


“approached the Central Govern- 
ment in revision, The Central Govern- 
ment have held that the permissive 
permission of this block to you is not 
even as a licensee under the Mineral 
Concession Rules 1949. Government, 
therefore, do not want that the posses- 
sion of this aréa should remain with 
you any longer. Government is, there- 


é 
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fore, pleased to order that you should 
vacate the aforesaid block No. 6 with- 
In a month from the date of the re- 
ceipt of this note, failins which such 
action shall be taken as may be 
deemed proper.” 

It may be mentioned that the Cen- 
tral Government in the order refer- 
red to above in the extract also ob- 
served “this licence was not within 
the meaning of Mineral Concession 
Rules 1949 but was governed by the 
General law, e.g. the Easements Act’: 
(See Central Government’s letter 
dated March 19, 1966.) We 


4, The appellant after receipt 


of the order of November 9, 1967 ins-. 


tituted a.. application under Art. 226 
of the Constitution in tne 
Court of Rajasthan (being Writ Peti- 
tion No. 691 of 1967) praying for a 
writ of certiorari to quesh the afore- 
said order, to restrain the State from 
revoking the licence and dispossessing 
the appellant from the mining area 
absolutely or in the alternative, till 
compensation along with refund of 
the premium of Rs. 1,55,000/- and the 
dead rent realised in excess of royalty 
were paid by the State. As a last al- 
ternative it prayed for a direction to 
the State to grant the lease of the ba- 
lance area of 3628 acres or such other 
area tu which the appellant was en- 
titled in law. 


5. The learned single Judge, 
of the High Court dismissed the writ . 


application as infructuous in view of 


the offer made by the State in its ap-: 


plication of April 20, 1970, repeated 
through the learned Advocate Gene- 
ral. The learned Advocate General 
submitted before the High Court that 


the State Government ‘twas still pre- 


pared to pay them compensation ‘in 
order to revoke the licence. granted in 
favour of the petitioner’. — 


6. In the aforesaid. application 
of- April 20, 1970, the State Govern- 
ment was prepared to pay compensa- 
tion to the appellant at the rate of 
Rs. 7750/- per annum for the unex- 
pired period of 20 years 
March 14, 1971. 


7 The leatned single Judge 
while dismissing fhe application ob- 
served that if the petitioner thought 
that the compensation was inadequate 
he could agitate the matter in court. 


High : 


ending on` 


„disregarding 


lant is, therefore, entitled io a rẹiund 


+ 
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8. The appellent’s appeal 
thereafter to the Division Bench was 
summarily dismissed and leave to ap- 
peal to this Court was also rejected. 
Hence this appeal by special leave. 

9. We have heard the learned 
counsel for both the parties. 


10. TIn view of the fact that the 
period of the purported lease already 
expired on March 14, 1971, there is no 
question of a writ for granting the 
lease. Since a proper lease had not 
been executed, for whatever reasons, 
there was no question also of exer- 
cise of an option of renewal of lease. 
The only question that survives is 
whether the State Government could 
realise premium in a lawful manner 
under the Mineral Concession Rules. 


11. We do not find any provi- 
sion in the Rules authorising realisa- 
tion of premium as done in this case. 
Section 41 of the Rules of 1949 appli- 


cable at the relevant time provides 
for conditions of the lease. These 
conditions specifically mention ro- 


yalty, dead rent and surface rent, but 
not premium, Again proviso to Sec- 
tion 41 (1) (iii) states that the lessee 
shall be liable to pay the dead-rent 
or royalty in respect of each mineral 
whichever be higher in amount, but 
not both. Under sub-section (3) of 
Section 41, a mining lease may con- 
tain any other special conditions, sub- 
ject to the prior approval of the Cen- 
tral Government. The Central Gov- 
ernment is,. therefore, right in hold- 
ing that the realisation of the pre- 
mium of Rs. 1,55,000/- was. illegal par- 
ticularly because. there was no prior! 
approval under . sub-section (3) of| 
Section 41 of the Rules. _ 4 


12. When in this case grant of 
the mining lease was envisaged under 
definite statutory rules made in exer- 
cise of: power conferred under Sec- 
tion 5 of the. Mines & Minerals (Re- 
gulation and Development) Act, 1948, 
the State Government was under le- 
gal obligation to act in accordance 
with these rules. It could not exer- 
cise a power in the matter of grant 
of mining lease unknown to these 
Rules. The State Government could 
nct impose terms and conditions ac- 
cording to its own whims. ignoring or 
the statutory rules 
which are binding. on it. The appel- 
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of Rs. 1,21,930.71 which is due tc the 
appellant out of, the illegally realised 
premium of Rs. 1,55,000/- allowing 
the sum of Rs. 33,069.29 already} re- 
ceived by the appellant from the 
Government on account of compensa- 
tion. 

13. The appellant's counsel 
made a statement in court that since 
the appellant had already vacated the 
area it will not of its own make any 
further claim for compensatior of 
under any other heads but reserves 
its right to raise all possible defences 
against any action that may be ins- 
tituted by the State against the ap- 
pellant in the matter of the grant of 
mining for mica in the area. Subject 
to the reservation of the above -ight, 
the appeal is partly allowed to the ex- 
tent that the State Government 1S 
directed to refund Rs. 1,21,930-71 as 
mentioned above. o 

14. The appellant is entitled 
to its costs in this Court. 

Appeal partly allowed. 
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(From: Punjab and Haryana:* 
A. ALAGIRISWAMI, P. K. GO- 
SWAMI AND N. L. UNTWALIA JJ. 
M/s. New Samundri Trarsport 
Co. (P) Ltd., Appellant v. The State 
of Punjab and others, Respondents. 
Civil-Appeal No. 879 of 1975, 
D/- 9-10-1975. 


(A) Motor Vehicles Act (1939), ` 


S. 60 — Suspension or cancellation of 
Stage Carriage permits —— Show cause 


notice — Person holding 33 permits 


— Action to suspend or cancel all 
permits on basis of general allegations 
without. particularising, breach of con- 
ditions of each permit — Procedure 
is violative of principles of natural 
justice. C. W. No. 4346 of 1974, 
D/- 4-11-1974 (Punj & Har), Reversed. 


Sub-section (3) of Section 6C pro- 
- vides for composition of - breach of 
certain conditions. Section 59 (3) con- 
tains the conditions laid dowr for 
every permit. The target of S action 
60 is the permit that has been -ssued 


*(Civil Writ No. 4346 of 1974,.D/= 4- 
11-1974——Punj. & Har.) i 
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breach of conditions of which is the 
subject-matter of section under it ex- 
cept in cases covered by Section 60 (1) 
(d) and (f). It is true that for each 
permit the permit-holder is responsi- 
ble and he’is the person who has to 
submit the explanation. The propos- 
ed penal action has to be particulari- 
sed with reference to each permit de- 
tailing the particular conditions for 
breach of which action is sought to 
be taken in connection with a parti- 
cular permit. This is the minimum 
requirement of Section 60, (Para 5) 


What is important in a depart- 
mental action of this type for viola- 
tion of conditions of permit is that it 
must relate to the particular permits . 
appertaining to concerned vehicles. It 
is of utmost importance that charges 
are made with reference to each per- 
mit in clear terms in order to enable 
the permit-holder to furnish his ex- 
planation. Proviso to’ Section 60 (1) 
which requires mandatory compliance 
is nothing short of a reasonable op- 
portunity to the permit-holder to fur- 
nish his explanation. Unless, there- 
fore, the breaches of .conditions or 
other allegations are particularised 
with reference to each permit in the 
show cause notice, such notice is clear- 
ly invalid and no action can be taken 
under such a notice. (Para 7) 


Held, that in the case in question 
it was only a ald notice making no 
reference to any particular permit- for 
cancellation or suspension of which 
action had been taken. It was as if 
all the 33 permits were going to be 
suspended or cancelled. It was clear 
that after receipt of the various re- 
ports the Commissioner did not ap- 
ply his mind to scruitinise the same 
for the purpose of taking appropriate 
legal action against any specific per- 
mit under Section 60 of the Act. On 
the other hand taking the reports as 
they were, which may as well have 
been general allegations against the 
permit-holder, immediately action 
was taken for suspension or cancella- 
tion of all the permits. Such a pro- 


_cedure was violative of the principles 


of natural justice. C. W. No. 4346 of 
1974, D/- 4-11-1974 (Punj & Har), Re- 
versed. l (Para 6) 


.Mr. Hardyal Hardy, Sr. Advocate 
(M/s.. S. K. Mehta, K. B.. Nagaraja, P. 
N. Puri, M, Qamaruddin and R. K. 
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Khanna, Advocates with him), for 
Appellant; Mr. O. P. Sharma, Advo- 
cate, (for No. 1), Mr. Luxmi Grover 
and Mr. 5. S. Jauhar, Advocates (for 
No. 3), for Respondents. j 

Judgment of the Court was de- 
livered by 


GOSWAMI, J.:— This appeal by 
special leave is against the judgment 
of the Punjab and Haryana High 
Court summarily dismissing a writ 
application under Article 226 of the 
Constitution against the order of the 
State Transport Appellate Tribunal, 
Punjab. - 


o R The appellant is a private 
limited company carrying on trans- 
port business over.a long period. The 
company was granted 33 stage car- 
riage permits for various routes. It 
had a sanctioned fleet of 35 transport 
vehicles. On receipt cf several re- 
ports and complaints from various 
sources, the State Transport Commis- 
sioner issued the following show 
cause notice tc the appellant on March 
28, 1974:— 

“Regd, A. D. from: 


S. -Balinder Singh, IAS, 
State Transport Commissioner, 
Punjab. 


To 


Samundri Transport Company 
(P) Ltd., 
Ferozepur. @ 


No. 455/JFI (2) dated Chandigrah the 
28th March, 1974. Subject: Depart- 
mental Action. 
Memoranduw 


A list of prosecutions launched 
against your company by the opera- 
tional staff is forwarded herewith. 
The offences committed are of a very 
serious nature. Your company is also 
short of fleet of fit vehicles. A copy 
of the joint raport of the Secretary, 
Regional Transport Authority, Jullun- 
dur and Motor Vehicles Inspector, 
Jullundur relating to the condition of 
buses of your company is also enclos- 
ed. Due to the shortage of. fit vehi- 
cles' against the sanctioned: fleet of 35 
buses, number of services are being 
missed whereby: the public is being 
put to a great inconvenience. You are, 
therefore, required to: show cause as 
to why departmental action by way of 
suspension/cancellation of . stage car- 


=| | 
: | The Managing Director, New 
f 


ALR. 


riage permits under S. 60 of the Motor 
Vehicles Act, 1939, should not be 
taken against your company, Reply 
should be sent to this office within 
10 days of the receipt of this notice 
failing which it will be presumed 
that you have nothing to say. 

State Transport Commissioner 

Punjab”, 


3. _ The appellant says that an 
explanation was posted to the Com- 
missioner within time under certifi- 
cate of ‘posting. According to the 
Commissioner it was not received. 
The District Judge, who is the State 
Transport Appellate Tribunal, observ- 
ed in his order that— . 

“some mischief appears to have 
been committed in the office of the 
respondent with régard to the reply ° 
n was sent under postal certifi- 
cate”, 


4. We will, however, proceed 
on the assumption that no explana- 
tion was sent by the appellant to the 
Commissioner. Even so a manifestly 
wrong procedure in a departmental 
action of this nature is obvious on the 
face of the above notice resulting in 
violation of the principles of natural 
justice. i 

5. The notice was issued under 
Section 60 of the Motor Vehicles Act, 
1939 (briefly the Act) which may be 
quoted: 

60 (1).” The transport authority 
which granted a permit may cancel 
the permit or may suspend it for such 
period as it thinks fit: 

{a)'on the breach of any condition 
specified in sub-section (3) of Sec- 
tion 59, or of any condition contained ° 
in the permit, or ; 

(b) if the holder of the permit 
uses or causes or allows a vehicle to 
be used in any manner not authorised 
by the permit, ‘or . A 

(c) if the holder of the: permit 
ceases to own the vehicle or vehicles 
covered by the permit, or . 

(d) if-the holder of the permit has 
obtained the permit by fraud or mis- 
representation, or l 

(e) if the holder of'the permit, 
not being a private carriers . permit, 
fails without reasonable cause to use - 
the vehicle or vehicles for the purpos- 
es for which the permit was granted; 
or ie, f 
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(£) if the holder of the permi ac- 
quires the citizenship of any foreign 
country: 

Provided that no permit shall be 
cancelled unless an opportunity has 
been given to the holder of the per- 
mit to furnish his explanation”, 
Sub-section (3) of Section 60 provides 
for composifion of breach of certain 
conditions. Section 59(3) con-ains 
the conditions laid down for every 
permit, The target of Section 6# is 
the permit that has been issued breach 
of conditions of which is the sub- 
ject-matter of action under it except 
in cases covered by Section 60 (1) (d) 
and (f). It is true that for each per- 
mit the permit-holder is responsible 
and he is the person who has to sub- 
mit the explanation. The proposed pe- 
nal -action has to be  particulazised 
with reference to each permit detail- 
ing the particular conditions for 
breach of which action is sough:. to 
be taken in connection with a farti- 
cular permit. This is the minimum 
requirement of S. 60. 


6. What we find in this case 
jis a kind of bald notice making no 
ireference to any particular permit for 
lecancellation or suspension of which 
faction has been taken. It is as :f all 
ithe 33 permits were going to be sus- 
pended or cancelled. It is clear that 
efter receipt of the various resorts 
the Commissioner did not apply his 
mind to scrutinise the same for the 
purpose of taking appropriate legal 
action against any specific permit 
under Section 60 of the Act. On the 
other hand taking the reports as they 
were, which may as well have been 
general allegations against the per- 
mit-holder, immediately action was 
taken for suspension or cancellation 
of all the permits. From the lst of 
prosecutions we find only 15 vehicles 
are involved and most of the 
are of overloading. Some of the 
cases relate to non-accompanmment 
with the vehicles of registration cer- 
tificates and other documents. In 
some cases, against certain velcicles, 
the time schedule was not kept and 
certain trips were missed. We are 
not at all on the merits of these pro- 
secutions. 


7. What is important in a de- 
partmental action of this type for 
violation of conditions of permit is 
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that it must relate to the particular 
permits appertaining to concerned 
vehicles. It is of utmost importance 
that charges are made with reference 
to each permit in clear terms in order 
to enable the permfit-holder to furnish 
his explanation. Proviso to Section 
60 (1) which requires mandatory com- 
pliance is nothing short of a reason- 
able opportunity to the permit-holder 
to furnish his explanation. Unless, 
therefore, the breaches of conditions 
or other allegations are particularis- 
ed with reference to each permit in 
the show cause notice such notice is 
clearly invalid and no action can be 
taken under such a notice, This is 
exactly what has happened in this case 
resulting in violation of the principles 
of natural justice ingrained in the pro- 
viso to S. 60(1) of the Act. The High 
Court, therefore, was not right in not 
interfering with the order of the 
authorities cancelling the permits. 


8. In the result the appeal is 
allowed. The order of the High 
Court as well as the orders of the 


State Transport Appellate Tribunal 
and the Commissioner are set aside. 
We will, however, make no order as 
to costs. 


Appeal allowed. 


AIR 1976 SUPREME COURT 59 
(From: Allahabad)* 


P. N. BHAGWATI AND R. 5. SAR- 
KARIA JJ. 


Tameshwar Sahi and others, Ap- 
pellants v. State of Uttar Pradesh, 
Respondent. 


Criminal Appeal No. 125 of 1971. 
D/- 1-10-1975. 


(A) Evidence Act (1872), Sec. 3 
— Appreciation of evidence — Par- 
tisan witness — Credibility — Neces- 
sity of corroboration Conviction 
based on testimony. 


There is no hard and fast rule 
that the evidence of a partisan wit- 
ness cannot be acted upon, without 
corroboration. If his presence at the 
scene of occurrence cannot be doubt- 
ed and his evidence is consistent with 


*(Criminal Appeal No. 2659 of 1967 
D/- 17-11-1970—AlI11.) 


JS/JS/D812/75/GGM 


60 S.-C. [Prs, 1-8] Tameshwar Sahi v. State of U. P. (Sarkaria J.) A. i. R. 


the surrounding circumstances and the 
probabilities of the case and strikes 
the court as true, it can be a good 
foundation for conviction, ‘more so if 
Some assurance for itis available from 
medical evidence. 

Mr. Frank Anthony, Sr. Advocate, 
(Mr. E C. Agarwala, Advocate with 
him), for Appellants; Mr. O. P. Rana, 
Advocate, for Respondent. 

Judgment of the Court was de- 
livered by 

SARKARIA, 


Ji—  Tameshwar 


Sahi (55), Ram Naresh (60), Harihar- 
alias Harendra Nath Sahi (23), Jag- 


dish Sahi (45), Dudhai alias Dudhnath 
Sahi (70), Garib alias Lal Bahadur 
Sahi (22), Jagat Sahi (40) Arjun Sahi 
(25) and Bhandari Ahir (45), Sita 
Ram Sahi (40), were tried by the Ad- 
ditional Sessions Judge, Gorakhpur 
for the murders of Chandrabali and 
Ram Adhar, and for allied offences. 
- All the ten were convicted under 
Sec, 302 read with 5S. 149, Penal 
Code on two counts, and sentenced. to 
imprisonment for life, each. They 


were further convicted for the at- 
tempted murder of Raj Ballabh 
(P. W.3) — Harihar under Sec. 307 


and the rest under Ss, 307/149 — and 
each sentenced to 5 years rigorous 
imprisonment. A sentence of 3 years 
- rigorous imprisonment was also im- 
posed on each of them under Sec. 148, 
Penal Code. .The sentences were 
directed to run. concurrently. 

2- On appeal, the High Court 
of Allahabad altered the conviction of 
Tameshwar Sahi and Ram Naresh to 


one under S. 302 read with S. 34, Pe- 


nal Code but maintained their senten- 
ces of life imprisonment. Their con- 


victions on the other counts were set | 


aside. The conviction cf the other 
eight under Ss. 148, 302/149, Penal 
Code was also set aside. The convic- 
tion of Harihar under Section 307, 
Penal Code was upheld. 

3. Tameshwar, Ram Naresh and 
Harihar have come in appeal to this. 
Court by special leave | . 

4, The prosecution case as un- 
folded at the trial by P. W. 3; Rai 
Bailabh, is as follows: 


5. One Janki owned a house 
in village Bairia-Dih. He executed an 
unregistered sale deed (Kha 10) in the 
year 1954 in favour of Sita Saran, 


` (Para 25). 


the acquitted co-accused. After Jan- 
kis death, his son, Kedar, (P. W; 17) 
sold, the same house to Chandrabali 
decéased by a registered deed (Ka 22) 
in the year 1964. 

6. On October 6, 1964, at about 


£-30 a.m., the deceased persons, 


Chandrabali. and his son, Ram Adhar, 


started removing tiles from the roof 
cf the said house. Sita Saran accom- 

panied by the nine co-accused, all ` 
armed with spears, came there. Sita 
Saran asked the deceased to stop the 
demolition of the house, asserting that 
ke was its owner by virtue of the 
purchase from Janki. A heated alte- 
rcation ensued between the deceased. 
and the accused. The deceased .came 
down from: the’ roof. A sharp ex- 
change of abuse between the parties 


‘followed. Exhorting his comparions 


to deal with the deceased, Tameshwar 
hit Chandrabali with the spear, while 


-Ram Naresh struck his spear on Ram 


Adhar. . Ram Naresh dealt a spear’ 
blow to Chandrabali, ‘also. Raj Bal- - 
labh, PW, interceded and asked the 
assailants to desist from the assault. 
Thereupon, Harihar alias Harender 
appellant gave a spear blow to Raj 
Ballabh, followed by another blow by 
one of the accused.’ While the appel- 
lants were striking blows on the vic- 
tim, their companions continued tc in- 
stigate them saying “Maro, Maro”. 
On receiving these injuries, all the 
three victims fell to the ground. The 
assailants then ran away taking their 


weapons with them. 


7. Apart- from PW 3, the oc- 
currence was witnessed by Hargovind 
(CW 1) Chaturgun, Sardar Sahi, 
Sheoshankar, Sheo Mangal Yadav, 
Uppu and others who had come to the 
spot on hearing the altercation. 

8 ‘Chandrabali and Ram Adhar 


- died at the spot. Raj Ballabh injur- 


ed was removed to Barhalganj Hos- 
pital where he was examined by Dr. 
Paresh Chandra Chaudhury (PW 5) 
on the same day at 2-30 P.M. The 
Dector found one punctured wound 
on the left side of his chest and an- 
other punctured wound on the otter- 
side of his right thigh: The chest 
wound was grievous while the other 
was simple. 


The First Information Report 
of ‘this case was laid by Sheo 
Shankar (P. W. 12) son of Raj Ballabh 
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(P. W. 3), at the Police Station Bar-. 


7 miles away, at 1.45 p.m. 
It was recorded by 
the 


halganj, 
the same. day. 
Head-Constable Girjesh Dutt as 
Sub-Inspector was away. 


9. At 2.45 P.M., Jagdish, the 
acquitted co-accused, also, lodgec a 
report (Ex. Kha 18) in the Police Sta- 
tion, complaining that .Chandrebali 
and Ram Adhar deceased along with 
P. Ws. Raj Ballabh, Sheo Shankar, 
Mangal, Laxmi Shankar, Mahetam 
Sahi and others were dismantling the 
tiles of the informant’s house waich 
had been purchased by the informent’s 
brother, Sita Saran. The informant 
and his brother stopped them, where- 
upon the deceased and their assccia- 
tes, all began plying ballams. One of 
the blows given by Ram Adhar hit 
the informant on the thigh. The in- 
formant and his brother wielded their 
ballams in self-defence, On account 
of the hue and cry raised, the villa- 
gers collected and intervened. 


10. A copy of the F.L R 
made by P. W. 12 was received by 
Sub-Inspector Parsu Ram Singh in 
the village Purey at 3 P.M. The Sub- 
_ Inspector then proceeded to the place 
of occurrence and reached there at 
about 3.45 P.M. He arrested * Sita 
Saran and Dudhai accused, and seized 
blood-stained shirts from their per- 
sons, vide Memo, Kha 21. The In- 
vestigating Officer recorded the szate- 
ments of Hargovind, Budhu, Pardum- 
man. Mst. Dhanpati, Mst. Attar:wali 
and others, at the spot. After inspect- 
ing the spot and removing the b-ood- 
soaked earth, he recorded the state- 
ments of PWs. Mangal, Chaturgun, 
Sheo Shankar and others. 


11. On receiving a copy `o? the 
report given by Jagdish, accused the 
Investigating Officer rushed to the 
Police Station, and on reaching here 
at 9 P.M., arrested Jagdish and inter- 
rogated him. 


12. Tameshwar, Ram Naresh, 
Harihar, Garib, Arjun, Jagat and 
Bhandari could not be found despite 
search. Therefore proceedings under 
Ss 87 and 88, Cr. P. C. against shem 
were set afoot. These seven accused 
surrendered in court on 11-11-64. 


= B. The inquest reports (Ka 9 
and 1p) regarding the deaths of Chan- 


drabali and Ram Adhar were pr2par- . 


ed by Head-Constable Girjesh Dutt. 
The post-mortem examinaticn of the 
dead bodies was conducted by Dr. P. 
N. Mehrotra (PW 6) on 27-(7?)-10- 
1964, at 11.30 onwards. 


14. The Doctor fotnd three 


wounds on the body of Ram Adhar 


which, in his opinion, had been caus- 
ed with a sharp-edged voirted . wea- 
pon, like a spear, and the death was 
due to shock and syncope as a result 
of the chest injury (No. 1) and hae- 
morrhage. ; 


15. On the body of Chandra- 
bali, the Doctor found two ‘penetrat- 
ing wounds on the chest, anc an abra- 
sion on the left shoulder. The pene- 
trating wounds in the Doctor’s opin- 
ion, had been caused with a sharp- 
edged pointed weapon like a spear and 
the death was due to shock and syn- 


cope as a result of injury tc both the 


lungs and haemorrhage. 


©“ 16. The plea of the accused 
was one of denial of the prosecution 
case. Sita Saran pleaded alibi. Sita 
Saran however owned the shirt, Ex. 7, 
and alleged that he had been beaten 
by the Sub-Inspector and the blood, 
if any on this shirt, was of the accus- 
ed. Jagdish disowned the F. I: R, 
Ex. Ka 18, although he repeated the 
allegation that he had been assaulted 
by the deceased and others when he 


prevented them from dismantling the. 


tiles from the roof of the house, 

17-18. At the trial, the prose- 
cution, had examined seven eye-wit- 
nesses, namely, Chaturgun P.W.1, 
Mahatam P. W.2, Raj Ballabh P. W. 3, 
Sardar P. W. 4, Budhu P.W.11, Sheo 
Shankar P. W. 12 and Laxmi Narain, 
P. W. 13 


19. The trial court found that 


‘ the presence of P. Ws. 1,2, 3, 12 and 13 


at the time and place of -Sccurrence 
could not be doubted. It dic not rely 
on the testimony of Budhu who, in its 
opinion, had colluded with the accus- 
ed, and had been allowed to be cross- 
examined by the Public Prosecutor. 
It further held that Sardar P. W. 4, 
was a “got up” ‘witness and no re- 
liance could safely be placed upon his 
statement. In its opinion, the ocular ac- 
count of the aforesaid witnesses, cor- 
roborated by the medical evidence, 
had fully brought home the charges to 
the accused. It therefore convicted 
them as aforesaid 


—_ 


‘ 
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2%. The learned Judges of. the 
High Court, however, in disagree- 


ment with the trial court, found that- 


the evidence of P. W, 4, also, was cre- 
ditworthy. Although it found that 
all the 10 accused may have been pre- 
sent at the spot, yet it doubted whe- 
- ther all of them had spears or had in- 
tended participating in the occurrence. 
It held that the fatal assault on the 
deceased persons was made by 
Tameshwar and Ramneresh on the 
exhortation of Tameshwar, that Hari- 
har had intervened only to attak Raj- 
ballabh and that in these circumstan- 
Ces, each accused was responsible for 
his own individual act. On this rea- 
soning all the accused, excepting the 
appellants, were acquitted. 


21. Mr. Frank 
learned counsel for the 
contends that all the eye-witnesses 
examined by the prosecution were 
partisans of the deceased, and, even 
according to the High Court, it was 
not safe to act upon their testimony 
without- seeking independent corro- 
boration. Such corroboration, accord- 
‘ing to counsel, was sought’ by the 
High Court from the testimony of 
P. W. 4. The point pressed into ser- 
vice is, that the evidence of P. W. 4, 
as found by the trial Court, was un- 
reliable and it could not impart any 
assurance to the other evidence, which 
it, itself did not have. It is pointed 
out that P. W. 4’s statement was re- 
corded by the investigating officer 
about two months after the occurrence 
although this witness was available 
at the time of recording the First -In- 
formation and was also present at the 
time of the inquest and signed the in- 
quest reports. It is emphasised that 
his name does not find mention in the 
F. I. R. Further infirmities in his 
evidence pointed out by the Counsel 
are: that he had the audacity to deny 
-that Jagdish accused hac received any 
injury at or about the time of the oc- 
currence; that he had seen the inci- 
dent from a distance when all the 10 
accused persons were allegedly sur- 
rounding the deceased and brandish- 
ing their weapons. In sum, it is main- 
tained that if the evidence of P. W. 4 
is knocked out, there will be no inde- 
pendent evidence to corroborate the 


partisan witnesses. 


Anthony, 


/ 


appellants, | 


22. Doubtless, the evidence of 
P. W. 4 suffers from several infirmi- 
ties, and could not, as rightly held 
by the trial court, þe Safely relied 
upon. But that does not mean, that 
the prosecution case would collapse 
on that score. Even if his evidence 
were to be ruled out, the evidence of 
PW 3, corroborated by the medical 
evidence, would, in our opinion, be 
sufficient to sustain the conviction of 
the appellants. The testimony of 
P. W..3, who is the chosen Sabhapati 
of the village Panchayat strikes us 
as true. Although he is a partisan 
witness and in proceedings under 
Section 107. Cr. P.C. he was arrayed 
along with P. Ws. 1,2, 11. 13 against 
the party of the accused, yet that is 
no ground. in the circumstances of 
the case, to disbelieve him. He gave 
his evidence with due restraint and 
responsibility. The very tenor of his 
testimony bears the impress of truth. 
He physically interceded to stop the 
assault of the deceased persons and 
in the process himself received two 
injuries. He was closest to the de- 
ceased and had the best opportunity 
to see as to who out of the several 
accused dealt blows to the deceased 
persons, and to him, He did not, as 
his son: PW 12 did, (who had probably 
seen the incident from a distance), ir- 
responsibly and recklessly say thet all 


. the ten accused assaulted the deceas- 


ed persons. He ascribes. the injuries 
of Chandrabali and Ram Adhar to 
Tameshwar and Ram Naresh appel- 
lants only, although he had the op- 
portunity to ascribe the six injuries 
found on the deceased persons tu six 
different persons out of the ten ac- 
cused, He himself had received two 
spear injuries. He could — if he had 
been actuated by untruthful and vin- 
Gictive motive — attribute his two 
injuries to two different persons. 
But he did nothing of this kind. Even 
with regard to his own injuries, he 
did not give up that restraint. He at- 
tributed only one of the injuries to 
Harinder appellant. In regard to his 
second injury, all that he said was 
that- one of the accused inflicted that 


injury. The medical testimony fur- 
nished by PWs 5 and 6 confirms that 
all the injuries for the deceased (ex- 
cepting one on Chandrabali which 


.was an abrasion).and both the inju- 
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ries of Raj Ballabh had been caused 
with sharp-edged pointed weapons 
like spears. The corroboration tiur- 
nished by the medical evidence, in 
the circumstances of the case, ‘was 
sufficient to make Raj Ballabh’s testi- 
mony safe for basing a conviction 
thereon, 

23. Nor does the acquittal o= the 
seven accused who according to Rai 
Ballabh were instigating the appel- 
lants, necessarily show that he had 
falsely implicated them. The High 
Court did not find it so; it acquitted 
those accused only as a matter of 
abundant caution. In their case, the 
medical evidence could not furnish 
any corroboration as it has done 
against the appellants. 


24. Nor do we find any subs- 
tance in the contention that the story 
at the trial was materially changed 
from that narrated in the F. I. R 
lodged by P. W. 12. In the F. I. R., 
the parts played by each of the ac- 
cused were not particularised It 
was not stated with specificity es to 
who belaboured whom. It was stat- 
ed in a somewhat consolidated man- 
ner that all the ten accused surround- 
ed the deceased and were seen p-ying 
their spears at them. The. informant 
was the son of Raj Ballabh. Obvi- 
ously he had seen the occurrence, if 
at all, from a distance, Had he ven- 
tured to go tothe rescue of the victim, 
he could not have escaped unscathed. 
Moreover, when acrowdof assailants 
closes on a victim then the witnesses 
who see the incident from varying 
distances are not expected to give 
more than a general account ož the 
incident, Only, Raj Ballabh PW, who 
had actually interceded to stor the 
assault on the deceased persons, and 
while so doing himself received inju- 
ries. could give such details with 
specificity, and he has done so in a 
‘natural, unexaggerated and forthright 
manner. 


» 25. ‘There is no hard anc fast 
rule that the evidence of a pactisan 
witness cannot be acted upon, with- 
out corroboration. If his preserce at 
the scene of occurrence canno; be 
doubted and his evidence is consis- 
tent with the surrounding circumstan- 
ces and the probabilities of the case 
and strikes the court as true, H can 
be a good foundation for a conviction, 


State of Haryana v. 


Jiwan Singh S.C. 63 


more so if some assurance for it is| 
available from the medical evidence. 


26. In the light of what has 
been said above; we have no hesita- 
tion in holding that Tameshwar and 
Ram Naresh were rightly convicted 


for the murders of Chandrabali and 
Ram Adhar. 
2i. As against Harihar, we 


think, the offence made out was one 
under Sec. 324, Penal Code and not 
under Section 307, Penal Code ‘for 
which he has been convicted. Out of 
the two injuries found on the person 
of Raj Ballabh, one, that is, injury 
No. 1 only, located on the chest, was 
grievous, while the other on the thigh 
was simple. Raj Ballabh did not spe- 
cify as to which of these injuries was 
inflicted: by Harihar. Therefore, as a 
matter of caution, he should have 
been convicted for causing simple hurt 
only with a sharp weapon. Accord- 
ingly, we alter his conviction from 
one under Sec. 307, Penal Code to 
that under Sec. 324, Penal Code, and 
reduce his sentence to 3 years rigor- 
ous imprisonment.. 


28- Excepting this modification 


qua Harihar-appellant, the appeal is 


dismissed. - 
_ Order accordingly. 


AIR 1976 SUPREME COURT 63 
(From: Punjab H. C.)* 


V. R. KRISHNA IYER AND A. C. 
GUPTA JJ. 


The State of Haryana and an- 
other, Appellants v. Jiwan Singh, Res- 
pondent, 


Civil Appeal No. 852- of 1968, 
D/- 8-10-1975. 


. (A) Punjab. Security of Land 
Tenures Act (10 of 1953), Section 2 (3) 
Proviso: (ii), (a) -— ‘Permissible area’ 
of displaced person — Determination 
-~ No discretion given to Collector or 
any authority in its determination 
either in standard. acres or in ordi- 
nary acres — Nature of original al- 
lotment whether in standard acres or 


*(L, P. A. No. 199 of 1967, D/- 9-8- 
1967—-Punj. & Har.) 


JS/JS/D829/75/VSS 


— 


64 S.C. [Prs. 1-2] State of Haryana v. Jiwan Singh (Gupta J.) 
- In ordinary acres is determining fac- 


tor. 


Proviso (i) to Sec, 2 (3) appears 
to group displaced persons into- two 
categories, those who were allotted 
land in standard acres and those 
whose allotment ‘was in ordinary ac- 
res. Clause (a) deals with both these 
categories and limits—the permissible 
area of those who were allotted land 
in standard acres at 50 standard ac- 
res and those who were allotted land 
in ‘ordinary acres at 100 ordinary 
acres; cls. (b) and (c) deal only with 
those who were allotted land in stan- 
dard acres. Those whose allotment 
was in ordinary acres, their permissi- 
ble area is fixed at 100 such acres, 
but in the case of those who were al- 
lotted land in standard acres, the per- 
missible area varies as provided in 
clauses (a) (b) and (cœ though the 


measure in each case would be in. 


standard acres. This appears to be 


the scheme. . ` 


Thus. where the land allotted to 
displaced person is 55:80 standard 
acres, the permissible area for him 
will be 50 standard acres and the rest 


of 5.80 standard acres will be surplus | 


area. AIR 1966 Punj 423..(FB) AP- 


proved: L, P. A. No. 199 of 1967, D/-’ 


9-8-1967 (Puni. & Har.j, Affirmed. 


(Para 3)- 


Cases Referred: Chronological Paras 
AIR 1966 Punj 423 = 68 Pun LR 543 
(FB) a ' 2,3 
Mr. WNaunit Lal -and: Mr. R. N. 
Sachthey, “Advocates for Appellants; 
Mr. Madan Bhatia, Advocate, for 
Respondent. 
Judgment of the Court was de- 
livered by . 


GUPTA, J.:— The. respondent Ji- 


wan Singh who is a displaced person’ 


from Pakistan was allotted 55.80 
standard acres .of land in village 
Neza Dali Kalan in Sirsa Tehsil of 
Hissar District in lieu of the land left 
by him in Pakistan. The second ap- 
pellant, Collector Surplus Area, Sirsa, 
in determining the surplus area under 
the Punjab Security of Land Tenures 
Act, 1953. (hereinafter referred to as 
the Act) left only. 100 ordinary acres 
with - the respondent as his permissi- 
ble area and declared tne rest of the 
land measuring 738.57 ordinary acres, 
equivalent to 25.99 standard acres, as 


‘less than thirty standard acres, 


A. I. R- 


surplus. Permissible Area as dəfined 
in Sec. 2 (3) of the Act is as follows: 

**Permissible area” in relation 
to a. land owner or a tenant, means 
thirty standard acres and where such 
thirty standard acres on being con- 
verted into ordinary acres exceed 
sixty acres, such sixty acres: 

Provided that— 

(i) no area under an orchard at 


‘the commencement of this Act, shall 


be taken into account in computing 
the permissible area: 
(ii) for a displaced person— 

= (a) who has been allotted land in 
excess of fifty standard acres, the 
permissible area shall be fifty stan- 
dard acres or one hundred ordinary 
acres, as the case may be, 


(b) who has been allotted land in 
excess of thirty standard acres, but 
less than fifty standard acres, the per- 
missible area shall be equal to his al- 
lotted area. 


(c) who has been land 
the 
permissible area shall be thirty stan- 
dard acres, including any other land 
or part thereof, if any, that he owns 
in’ addition.” 

There is an explanation to. this defini- 
tion which is not relevant for the 
present purpose. Surplus Area would 
be the area in excess of the permissi- 
ble area. i 


2, According to the respordent 
the surplus area in his case cannot ex- 
ceed 5.80 standard acres in view of 
the proviso (ii) (a) to Sec. 2 (3), and 
being aggrieved by the order of the 
Collector preferred an appeal to the 
Commissioner. The Commissioner re- 
manded the case to the Collector for 


allotted 


a fresh determination of the respon- 


dent’s surplus. area observing that in 


‘the case of a displaced person if the 


allotment was in standard. acres, 50. 
standard acres would be the permis- 
sible area and if the allotment was in 
ordinary acres the permissible area 
would be 100 ordinary acres. On re- 
mand the Collector upheld his own 
previous order and the appeal taken 
by the respondent from this ‘order 
was dismissed by the Commissioner. 
The respondent filed a revision peti- 
tion before the Financial Commis- 
sioner, Punjab, who also upheld the. 
order of the- Collector and dismiss- 
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ed the petition. The respondent 
thereafter filed a writ petition in 
Punjab and Haryana High Court 
which was allowed. The learned 
Judge who heard the writ petition 
held following a Full Bench decision 
of the same High Court, Khan Cnrand 
v. State of Punjab, AIR 1966 Punj 
423 that it was “not legitimate for 
the authority to treat as surplus area 
anything more than 5.80 standard 
acres of the petitioner’s land’. The 
Letters Patent Appeal preferred 
against the decision of the learned 
single Judge by the State of 
Haryana and the Collector Sur- 
plus Area, Sirsa, was dismissed. The 
correctness of the High Court’s deci- 
sion is challenged before us in this 
appeal by special leave, 


3. The case turns on the true 
meaning of proviso (ii) (a) to Seetion 
2(3). Counsel for the appellants sub- 
rnits that this provision means that 
the permissible area in the case of 
displaced persons who were allotted 
land in excess of 50 standard acres 
can be determined either in terms of 
standard acres or in terms of ordinary 
acres, as the authority concerned 
chooses. Counsel .contends that the 
words “as the case may be” refer to 
the discretion of the authority in 
this matter. We do not find it pos- 
sible to accept this contention, There 
is no specific provision in the Act giv- 
ing a discretion to the Collector or 
any other authority under the Act to 
determine the permissible area for a 
displaced person either in standard 
acres or in ordinary acres. On a plain 
reading proviso (ii) (a) seems to indi- 
cate that where the lend allotted to a 
displaced person was in standard ecres 
and its area exceeded 50 standard 
acres, the permissible area would be 
50 standard acres, and where the 
land was allotted not in standard ecres 
the permissible area would be 100 
ordinary acres. The nature of the 
original allotment — whether it was 
in standard acres or in ordinary acres 
— seems to be the determining factor. 
The Full Bench decision of the Pun- 
jab and Haryana High Court, Khan 
Chand v. State of Punjab, (AIR 1966 
Punj 423) (supra), on which the judg- 
ment under appeal relies, reads bro- 
viso (ii) (a) to mean: 
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State of Haryana v. Jiwan Singh (Gupta J.) [Prs. 2-3] S.C. 65 


“For a displaced person who has ` 
been allotted land in excess of 50 
standard acres or in excess of 100 
ordinary acres the permissible area 
shall be 50 standard acres or 100 ordi- 
nary acres, as the case may he.” 


We agree that this is the. correct 
meaning to be given to this provision, 
it is only construed this way that the 
words “as the case may be” acquire 
a significance, otherwise they would 
be mere surplusage. Clauses (b) and 
{c) of proviso (ii) lend assurance to 
this construction. Clause (b) deals 
with the case of a displaced person 
who has been allotted land in excess 
of thirty standard acres but Jess than 
fifty standard acres and provides that 
the permissible area in his case shall 
be equal to his allotted area. Clause 
(c) fixes the permissible area for a 
displaced person who has been allot- 
ted land less than thirty standard 
acres providing that it shall be thirty 
standard acres including any other 
land or part thereof, if any, that he 
owns in addition. Clauses (b) and (c) 
both deal with cases where the origi- 
nal allotment was in standard acres, 
and there is nothing in either of them 
sanctioning the conversion of the per- 
missible area in standard acres into 
ordinary acres, though perhaps any 
other land which a displaced person 
whose case is covered by clause (c) 
might own in addition to the 30 stan- 
dard acres allotted to him may be in 
ordinary acres requiring conversion 
of such land into standard acres to 
determine the permissible area in 
standard acres in his case as provided 
in clause (c}. But this does not mean 
that the permissible area in cases 
covered by clauses (b) and (c) can 


_ also, be fixed in ordinary acres. Pro- 


viso (ii) to Sec. 2 (3) appears to group 
displaced persons into two categories, 
those who were allotted land in stan- 
dard acres and those whose allot- 
ment was in ordinary acres, Clause 
(a) deals with both these categories 
and limits the permissible area of 
those who were allotted land in stan- 
dard acres at 50 standard acres and 
those who were allotted land in ordi- 
nary acres at 100 ordinary acres; 
clauses (b) and (c) deal only with 
those who were allotted land in stan- 
dard acres. Those whose allotment 
was in ordinary acres, their permissi- 


66 S.C. [Prs. 1-2] E. 5. I. Corpn. v. Tata Engg. & Co. (Goswami J.) ALL. R. 


ible area is fixed at 100 such . acres, 
idee those who were allotted land in 
standard acres, in their case the per- 
imissible area varies as provided in 
‘clauses (a), (b) and (ce) though the 
measure in each case would be in 
standard acres. This appears to be the 
scheme. In defining “Permissible 
area” Sec. 2(3) of the Act provides 
differently for land owners and ten- 
ants covered by the substantive part 
' of the definition, and displaced per- 
sons mentioned in proviso (ii), and 
also makes a distinction between dis- 
placed persons inter se as provided in 
the different clauses of the proviso. 
In the coursa of argument questions 
were raised about the logical basis 
for- such differentiation, but the policy 
of the Act being clear we have to in- 
terpret the provision as we find it; if 
there is any anomaly in the policy it- 
self, it is for the legislature to remove 
that defect. In this case the land 
allotted to the respondent being ad- 
mittedly 55.8) standard acres, the per- 
missible area for him would be 50 
standard acres under clause (a) and, 
that being so, the High Court was 
right in holding that it was not legi- 
timate for the authority to treat as 
surplus area anything more than 5.80 
standard acres. | 


4. The appeal is accordingly 
dismissed but in the circumstances of 
the case without any order as to costs. 


Appeal dismissed. 


AIR 1976 SUPREME COURT 66 
(From: AIR 1966 Pat 445) 


A. ALAGIRISWAMI, P. K. GOSWAMI 
AND N. L. UNTWALIA JJ. . 


The Emp:oyees’ State Insurance 
Corporation and another, Appellants 
. v. The Tata =ngineering & Co., Loco- 
motive Co. Ltd. and another, Respon- 
dents. . 

Civil Appeal No. 2113 of 1969, 
D/- 8-10-1975. — 

(A) Employees’ State Insurance 
Act (1948), Section: 2 (9) —~ Appren- 
tice — Not an employee within Séc- 
tion 2 (9) — Apprentices Act (1961), 
Section 2 (a). _ 


JS/JS/D811/73/SSG 





When under the terms and condi- 
tions of agreement under which ap- 
prentices are engaged by a company, 
they are mere trainees for a particu- 
lar period for a distinct purpose and 
the company is not bound to employ 
them in their work after the treining 
period is over, such apprentices can- 
not be said to be employed in the 
work of the company or in connection 
with the work of the company more 
so when they are not given wages 
within the meaning of that term as 
defined in Sec. 2(22). Thus, an ap- 
prentice is not an employee within 
Sec. 2(9) of the Act. AIR 1966 Pat 
445, Affirmed. (Paras 11, 13) 


The heart of the matter in ap- 
prenticeship is the dominant cbject 
and intent to impart on the part: of 
the employer and to accept on the 
part of the other person learning 
under certain agreed terms. That 
certain payment is made during the - 
apprenticeship, by whatever name 
called, and that the apprentice has to 
be under certain rules of the disci- 
pline do not convert the apprentice 
to a regular employee under the em- 
ployer. Such a person remains a 
learner and is not an employee. It 
is inherent in the word “apprentice” 
that there is no element of employ- 
ment as such in a trade or industry. 

(Paras 6, 7) 


Mr. G. L. Sanghi, Sr. Advocate, 
(M/s. S. P. Nayar and Girish Chandra, 
Advocates with him), for Appellants; 
Mr. M. C. Bhandare, Sr. Advocate, ~ 
(M/s. O. C. Mathur and D. N. Misra, 
Advocates of M/s. J. B. Dadachanji 
Co., Advocates with him), for Respon- 
dents, . 

Judgment of the Court was de- 
livered by ` ' 

P. K. GOSWAMI, J.:— Is an ap- 
prentice an “employee” under the 
Employees’ State Insurance Act, 1948? 
That is the question raised in this ap- 
peal by certificate under Article 133 
(1) (a) and (b) of the Constitution 
from the judgment of the Patna High 
Court by which it refused to interfere 
with the order of the Industrial Tri- 
bunal passed . under Section 73B of 
the Employees’ State Insurance Act, 
1948 (briefly the Act). | 

2. - The respondent is a public 
limited company having its, registered > 
office at Bombay and its factory at 


1976 


Jamshedpur in the State of Bihar. 


The Act- is applicable to the com- 
pany’s factory. Besides regular em- 
ployees in the company, there are 


two sets of apprentices, namely, gra- 
duate apprentices for a period of two 
years and trade apprentices for the 
duration of three years. The grad- 
uate apprentices receive stipend of 
Rs. 250.00 per month in the first year 
and Rs. 300.00 per month during the 
second year. The trade apprentices 
receive stipend at the rate of Rrpees 
2.00, Rs. 2.50 and Rs. 3.00 per diem 
during the first, second and hird 
year of the apprenticeship respective- 
ly. No other emoluments except the 
daily allowance or the monthly sti- 
pends are paid by the company to 
the apprentices. A deed of appren- 
ticeship is signed by three paties, 
namely, the apprentice, his surety and 
the company and it contains the 
terms and conditions of apprentice- 
ship. From the said terms and con- 
ditions which are common for both 
sets of apprentices except for the 
quantum of stipends and the duration, 
it appears that the company agree to 
provide the apprentice a combined 
theoretical and practical training in 
its factory for the respective period 
above mentioned and the apprentice 
also binds himself to serve the com- 
pany for the purpose of the said train- 
ing for the said period. Clause (7) 
of the agreement provides that if the 
apprentice successfully passes the exa- 
mination after training he will be 
considered for absorption as skilled 
worker although the company is under 
no legal obligation to offer him em- 
ployment. There are other condi-ions 
in the agreement with regard to nat- 
ters of discipline during the appren- 
ticeship. 


3. Our attention was parzicu- 
larly drawn to the following provi- 
sions in the agreement: 

“12, In consideration of the com- 
pany having agreed to give the Ap- 
rentice training in its works (Autcmo- 
bile Division) and to pay the appren- 
tice the aforesaid daily allowance or 
stipend, the apprentice and the surety 
as the father or guardian of the ap- 
rentice jointly and 
ant with the company as follows:— 

(i) That the apprentice will dur- 
ing the whole of the said term of 


E. S.I. Corpn, v. Tata Exgg. & 


severally coven- 


Co. (Goswami J.) [Prs. 2-5] S.C. 67 


three years of training diligently and 
faithfully serve the company and to 
the utmost power and skill attend to 
the company’s business at such places 
and times as the company or its re- 
presentatives shall direct. 

¥ x x x x 

(v) The apprentice shall imme- 
diately on the satisfactory completion 
of his training for the full term of 
three years serve the company for a 
period of five years, ifso required, by 
the company on such conditions as 
the company may offer having regard 
to his personal qualifications or ac- 
quirements and complying with the 
Rules and Regulations as are contain- 
ed in the Works Standing Orders of 
the company.” 


Without citing all the terms and con- 
ditions: of the agreement, it is ap- 
parent that an apprentice is not in 
the regular employment of the com- 
pany. 
4, It is. however, submitted 
on behalf of the appellants that the 
words “serve the company” in clause 
12 (i), which are repeated in clause 
(v), introduce a relationship of mas- 
ter and servant thus constituting ap- 
prentice an employee as ordinarily 
understood. We attach no special 
significance to the use of the words 
“serve the company” in the above 
clauses. 


5. The word ‘apprentice’ is not 
defined in the Act, nor is it specifical- 
ly referred to in the definition of 
‘employee’ by either inclusion or ex- 
clusion. We are unable to hold that 
in ordinary acceptation of the term 
apprentice a relationship of master 
and servant is established under the 
law. Even etymologically, as a mat- 
ter of pure English, “to serve appren- 
ticeship means to undergo the train- 
ing of an apprentice’ (Chambers’s 
Dictionary). According to the Shorter 
Oxford English Dictionary apprentice 
is “a learner of a craft; one who is 
bound by legal agreement to serve an 
employer for a period of years, with 
a view to learn: some handicraft, 
trade, etc. in which the employer is 
reciprocally bound to instruct him”. 
Stroud’s Judicial Dictionary puts it 
thus: 


“In legal acceptation, an appren- 
tice is a person bound to another for 
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the purpose of learning his Trade, or 
calling; the contract being of that na- 
ture that the master teaches and the 
other serves the master with the in- 
tention of learning”. 


While dealing with the nature of the 
relationship of master and servant in 
comparison-with other relationships in 
Halsbury’s Laws of England. Third 
edition, Volume 25, the following pas- 
sage appears at para 877, pages 451- 
452: 

“By a contract of apprenticeship 
a person is bound to another for the 
purpose of learning a trade or calling, 
the apprentice undertaking to serve 


the master for the purpose of being, 


taught, and the master undertaking 
to teach the apprentice. Where 
teaching on the part of the master or 
learning on the part of the other per- 
son is not the primary but only an in- 
cidental object, the contract is one of 
service rather than of apprenticeship; 
but, if the right of receiving instruc- 
tion exists, a contract does not be- 
come one of service because, to some 
extent, the person to whom it. refers 
does the kind of work, that is done 
by a servant, or because he receives 
pecuniary remuneration for his work.” 

6. The heart of the matter in 
apprenticeship is, therefore, the do- 
minant object and intent to impart on 
the part of the employer and to ac- 
cept on the part of the other person 
learning under certain agreed terms. 
That certain payment is made during 
the apprenticeship, by whatever name 
called, and that the apprentice has to 
be under certain rules of discipline do 
not convert the appreniice to a regu- 
lar employee under the employer. 
Such a person remains a learner and 
is not an employee. An examination 
of the provisions of the entire agree- 
ment leads us to the conclusion that 
the principal: object with which the 
parties enter into an agreement of ap- 
prenticeship was offering by the em- 
ployer an opportunity to learn the 
trade or craft and the other person to 
acquire such theoretical or practical 
knowledge that may be obtained in 
the course of the . training, This is 
the primary feature that is obvious in 
the agreement. 

{: Now coming to the legisla- 
tive history of our country on the 
subject, it is interesting to note that 


more than hundred years back we` 
had the Apprentices Act, 1850 and its 
preamble says “For better enabling 
children, and especially orphans and 
poor. children brought up by publie 
charity, to learn trades, crafts and 
employments, by which, when they 
come to full age, they may gaina 
livelihood ............ ” Learning of craft 
or trade was the essence of the said 
legislation. This Act was repealed by 
Sec. 38 of the Apprentices Act, 1961. 
The object of 1961 Act is to provide 
for the regulation and control of 
training of apprentices in trades and 
for matters connected therewith. By 
the definition clause under this Act, 
namely, Sec. 2 (a) “‘apprentice’ means 
a person who is undergoing appren- 
ticeship training in a designated trade 
in pursuance of a contract of appren- 
ticeship”. It is, therefore, inherent! 
in the word ‘apprentice’ that there is 
no element of employment as such in 
a trade or industry but only on ade- 
quate well-guarded provision for 
training to enable the trainee after, 
completion of his course to be suitably| 
absorbed in earning employment as a 
regular worker. The fact that a 
trainee may have been absorbed in 
the company where he is undergoing| 
the training, is not relevant for the; 
purpose of comprehending the content! 
of the term. 


8. Again we find that where 
the legislature intends to include ap- 
rentice in the definition of a worker 
it has expressly done so, Fer exam- 
ple, the Industrial Disputes Act, 1947, 
which is a piece of beneficial labour 
welfare legislation of considerable 
amplitude defines ‘workmen’ under 
Sec. 2(s) of that Act and includes ap- 
prentice in express terms, It is 
significant that although the legisla- 
ture was aware of this definition 
under Sec. 2(s) under the Industrial 
Disputes Act, 1947, the very following 
year while passing the Employees’ 
State Insurance Act, 1948, it did not 
choose to include apprentice while 
defining the word ‘employee’ under 
Sec. 2(9) of the Employees’ State In- 
surance Act, 1948, Such a deliberate 
omission on the part of the’ legisla- 
ture can be only attributed to the 
well-known concept of apprenticeship 
which the legislature assumed and 
took note of for the purpose of the 
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Act. This is not to say that if the 
legislature intended it could not 
have enlarged the definition oi the 
word ‘employee’ even to include the 
‘apprentice’ but the legislature did 
not choose to do so. 


9. Even then the 
whether such an apprentice is an em- 
ployee within the meaning of the 
term under Sec. 2(9) of the Act If 
the answer is yes, he will be govern- 
' ed by the Act and the appellants’ 
claim for charging the company with 
liability for payment of special con- 
tribution under Chapter VA of the 
Act in respect of the apprentices will 
be justified. 

10. We may, therefore, turn to 
the definition of ‘employee’ under 
Sec. 2(9) of the Act. So far as it 1s 
material, Sec. 2 (9) reads as follows:— 

“tamployee’ means any person 
employed for wages in or in connec- 
tion with the work of a factory or 
establishment to which this Act ap- 
plies and— 

(i) who is directly employed by 
the principal employer on any work 
of. or incidental or preliminary <o oF 
connected with the work of, the fac- 
tory or establishment, whether such 
work is done by the employee in the 
factory or establishment or else- 
WhePLre.... cc. cece ees á 
It is clear that in order to be an em- 
ployee a person must be employed 
for wages in the work of a factory or 
establishment or in connection with 
the work of a factory or establish- 
ment. Wages is defined under Sec- 
tion 2:(22) and ; 

“means all remuneration paid or 
payable in cash to an employee, if 
the terms of the contract of emoloy- 
ment, express or implied, were ful- 
filled and includes any payment <o an 
employee in respect of any period of 
authorised leave, lockout, strike which 
is not illegal or layoff and other addi- 
tional remuneration, if any, paid: at 
intervals not exceeding two months, 
but does not include......... Åi 


11. From the terms of the 
agreement it is clear that apprentices 
are mere trainees for a particular pe- 
riod for a distinct purpose anc the 
employer is not bound to employ them 
in their works after the period of 
training is over. During the apren- 
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ticeship they cannot be said to be em- 
ployed in the work of the company or 
in connection with the work of the 
company. That would have been so 
if they were employed in a regular 
way by the company. On the other 
hand the purpose of the engagemen 
under the particular scheme is only 
to offer training under certain terms 
and conditions. Besides, the appren- 
tices are not given wages within the 
meaning of that term under the Act. 
If they were regular employees under 
the Act, they would have been entitl- 
ed to additional remuneration such as 
daily allowance and other allowances 
which are available to the regular 
employees. We are, therefore, un- 
able to hold that the apprentice is an 
employee within the meaning of Sec- 
tion 2 (9) of the Act. 


12. Incidentally we may note 
that Section 18 of the Apprentices 
Act, 1961, provides that— 

“save as otherwise provided in 
this Act, every apprentice undergoing 
apprenticeship training in a designat- 
ed trade in an establishment shall be 
a trainee and not a worketr......... 


13. The concept of -apprentice- 
ship is, therefore, fairly known and 
has now been clearly recognised in 


the Apprentices Act. Apart from 
that, as we have noticed earlier, the 
terms and conditions under which 


those apprentices are engaged do not 
give any scope for holding that they 
are employed in the work of the com- 
pany or in connection with its work 
for wages within the meaning of Sec- 
tion 2(9) of the Act. The appeal, 
therefore, fails and is dismissed. There 


will be, however, no order as to costs. 


Appeal dismissed. 


AIR 1976 SUPREME COURT 69 
(From: Allahabad)* 
R. S. SARKARIA AND A. C. GUPTA 
dd, 
Mahmood, Appellant v. State of 
Uttar Pradesh, Respondent. 
Criminal Appeal No. 178 of 1971, 
D/- 1-10-1975. 
*(Criminal Appeal No. 699 of 1968, 
D/- 9-4-1971—All.) ` 
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(A) Penal Code (1860), Section 
300 — Murder — Circumstantial evi- 
dence — Appreciation of — Expert 
opinion — Value of — On review the 
circumstantial evidence was found too 
shaky, suspicious and fragile to fur- 
nish a sound foundation for convic- 
tion—Cri. Appeal No. 699 of 1968, 
D/- 9-4-1971 (All), Reversed. (Evi- 
dence Act (1872), Ss. 3 and 45). 

In a case dependent wholly on 
circumstantial evidence, the Court be- 


fore recording a conviction on the 
basis therefor must be firmly satis- 
fied— 

(a) that the circumstances from 


which the inference of guilt is to be 
drawn, have been fully established by 
unimpeachable evidence beyond a sha- 
dow of doubt; 

(b) that the circumstances are of 
a determinative tendency unerringly 
pointing towards the guilt of the ac- 
cused; and 

(c) that the circumstances, taken 
collectively, are incapable of explana- 


tion on any reasonabie hypothesis 
save that of the guilt sought to be 
proved against him. (Para 9) 


In the instant case these condi- 
tions have not been satisfied. The 
solitary piece of circumstantial evl- 
dence on which the prosecution have 
staked their case, was t00 shaky, sus- 
picious and fragile to furnish a sound 
foundation for conviction, The con- 
viction for the murder rested on the 
solitary circumstances, viz., that the 
finger prints of the accused were 
found on the handle of the gandasa 
which was found-lying near the dead- 
body at the scene of the occurrence. 
But it was found that the investiga- 
tor did not take all the necessary pre- 
cautions which could be taken to el~ 
minate the pessibility of fabrication 
of this evidence, or to dispel suspi- 
cion as to its genuineness. Admitted- 
ly, he sealed the box with his seal 
which thereafter remained with him 
throughout. (Paras 10, 15, 20) 


Furthermore, the specimen finger- 
prints of the accused were not taken 
before or under the order of a Magis- 
trate in accordance with Section 5 of 
the Identification of Prisoners Act. _ 

(Para 16) 

Even if it is assumed that the 

handle of the gandasa bore the finger- 


of U. P. (Sarkaria J.) 
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prints of the accused, then also it 
would not inexorably and unmistak- 
ably lead to the conclusion that the 
accused, and none-else was the mur- 
derer, unless it was firmly proved 
further that the fatal injury to the 
deceased was caused with this wea- 
pon, Definite proof of this link was 
lacking in this case. The missing link 
could be best supplied by showing 
that there was blood on this gandasa, 
and that blood was of human origin. 
But this was not done. (Para 18) 
Further, the Inspector of the 
scientific Laboratory has not given 
any reasons in support of his opinion. 
Nor has it been shown that he has 
acquired special skill, knowledge and 
experience in the science of identifica- 
tion of finger-prints. It would be 
highly unsafe to convict one on a 
capital charge without any indepen- 
dent corroboration, solely on the bald 
and dogmatic opinion of such a per- 
son, even if such opinion is assumed 
to be admissible under Sec. 45, Evi- 
dence Act. Cri. Appeal No. 699 of 

1968, D/- 9-4-1971 (All), Reversed. 
(Para 19) 


M/s. R. K. Garg, S. C. Agarwal, 
V .J. Francis and T. M. Ansari, Ad- 
vocates of M/s. Ramamurthi & Co., 
for Appellant; Mr. D. P. Uniyan Sr. 
Advocate, (Mr. O. P. Rana, Advocate 
with him), for Respondent. 


Judgment of the Court was de- 
livered by 


SARKARIA, J.:—- This appeal by 
special leave is directed against a 
judgment of the High Court of Allaha- 
bad upholding the conviction of the 
appellant for offences under Sections 
452 and 302/34, Penal Code in res- 
pect of the murder of a villager, 
Dwarka. 


2. The deceased lived all alone 
in his house in village Gurgawn, Po- 


lice Station Nigohi, The deceased 
used to lend money to one Ram 
Sarup, a distant relation. Over this 


loan, a dispute arose between Ram- 
sarup and the deceased. Their rela- 
tions became strained, and Ramsarup 
started nursing a grudge against the 
deceased, According to the prosecu- 
tion story, this Ramsarup, in collabo- 
ration with the appellant, murdered 
Dwarka on the night between the 4th 
and 5th of January, 1967, 
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3. On January 4, I19€7 at 
about 6.30 p.m., Ramchander, P. W. 2; 
Sheodass, P. W. 3, Govind and Jthers 
were sitting by the side of Alowa 
(fire place) to warm themselves in 
front of the house of Ramchander at 
a distance of about 50 paces from the 
entrance to the house of the deczased. 
Ramsarup and the appellant came 
there. They stayed at the fireplace 
for a few minutes and then went to 
the entrance of Dwarka’s housə and 
called. Dwarka opened the door, and 
Ramsarup and the appellant (who was 
a stranger to the witnesses) wert into 
the house. 


4, On the following marning, 
one Mithulal, P. W, 4, went to the 
house of the deceased for purchasing 
gram, On going inside, he found 
Dwarka lying dead with injuries. Mi- 
thu came out and informed P. W. 
Ramehander and Karan about. what 
he had seen. Karan further commu- 
nicated that information to Bhagwan- 
deen, P. W. 10, a cousin and neigh- 
bour of the deceased. Bhagwandeen 
then went inside the house of tle de- 
ceased and saw the scene, P. Ws. 2, 
3, 4 and 5 were . present near the 
dead-body of Dwarka. These persons 
apprised Bhagwandeen about what 
they had seen the preceding ev=ning. 
Bhagwandeen then scribed a veport 
and thereafter delivered it in Police 
Station Nigohi, 6 miles away, at 11.00 
a. m. 

5. After registering the case, 
Sub-Inspector K. Bhandari, 
P. W.11, reached the scene of occur- 
rence. He found the  blood-szained 
Gandasa, Ex. 1, lying near the dead- 
body. He noticed finger prints on its 
wooden handle. He, therefore, put 
this Gandasa in a box which was 
made into a parcel and sealed with 
his own seal in the present of Gaja-~ 
dhar, P. W. 5 and prepared the memo- 
randum Ex. Ka-3. He then prepared 
the inquest report and recorded the 
statements of the witnesses. 


| 6. The Sub-Inspector arrested 

Mahmood appellant on 24-3-19€5 at 
8.15 a.m, Mahmood was. directed to 
conceal his face and he did likewise. 
Mahmood was taken to the Police 
Station. At 12.10 P.M. on the same 
date he was taken out of the- police 
lock-up and sent in the custody of 
constable to the District Jail, Shah- 
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jahanpur, 20 miles away by bus. A 
test identification was held on 5-4-1967 
before a Magistrate at which P. Ws. 2 
and 3 identified the appellant. On 
15-4-1967, at the request of the In- 
vestigating Officer, Proficient Mohd. 


Sarvar Hussain took the specimen 
finger impression of the appellant. 
These impressions along with the 


sealed parcel containing the blood- 
stained Gandasa, were sent to the CID 
Scientific Laboratory, Lucknow,. on 
21-4-1967, through Constable Munish 
Dikshit, P. W. 18. Inspector Dariao 
Singh (P. W. 15) of the Laboratory 


examined these impressions. In his 
opinion the finger-impressions found 
on the handle of the Gandasa, Ex. 1, 


tallied with the specimen finger im- 
pressions of the appellant. 


7. At the trial the prosecution 
examined P. Ws. Ramchander and 
Sheodass to show how on the preced- 
ing evening they had seen Ramsarup 
and the appellant going into the house 
of the deceased. The trial court dis- 
believed the evidence of these witnes- 
ses, but found that the presence of 
the finger prints of the appellant on 
the handle of the Gandasa, Ex. P-1, 
was a circumstance which by itself 
was sufficient to show that the mur- 
der had been committed by the appel- 
lant and convicted him. Mahmood 
appealed to the High Court. The 
High Court affirmed the findings of 
the trial court and dismissed his ap- - 
peal. 


8. Thus the conviction rests on 
the solitary circumstance, viz, that 
the finger prints of the appellant 
wére found on the handle of the Gan- 
dasa, P-1, which was found lying near 
the dead-body at the scene of occur- 
rence, 


9. It is well settled that in a 
case dependent wholly on circumstan- 
tial evidence, the Court before record- 
ing a conviction on the basis therefor 
must be firmly satisfied— 

(a) that the circumstances from 
which the inference of guilt is to be 
drawn, have been fully established by 
unimpeachable evidence beyond a sha- 
dow of doubt; 


(b) that the circumstances are of 
a determinative tendency  unerringly 
pointing towards the guilt of the ac- 
cused; and 
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(c) that the circumstances, taken 
collectively, are incapable of explana- 
tion on any reasonable hypothesis 
‘save that of the guilt sought to be 
proved against him. 


19. After hearing the learned 
counsel on both sides, we are of opin- 
ion that in the instant case these con- 
ditions have not been satisfied. 


11. There are some suspicious 
circumstances in this case which cast 
a grave doubt as to the genuineness 
of this lone piece of evidence. First- 
ly, no less a person than the com- 
plainant Bhagwandeen, P. W. 1 ad- 
mitted in cross-examination that when 
he first saw the gandasa, Ex. 1, lying 
near the dead-body at the scene of 
occurrence, its wooden handle was 
dirty, but on 29-1-1968. (when this 
weapon was shown to the witness in 
court) the wooden part of its handle 
was clean and the rest dirty. The 
inference is that somebody might have 
cleaned the wooden-handle and there- 
after got the finger prints of the ap- 
pellant on it. Cleaning would be 
necessary to obtain distinct and deci- 
pherable finger-impressions. Secondly, 
the investigation in this case was not 
as fair and cautious as it should have 
been. The version of the appellant 
was that he had been arrested by the 
police on the 23rd March, 1967 at 
about 5 or 5.30 p.m. from a bus and 
was then kept in the lock-up of the 
Police Station for the night and on 
the following day at about Noon, the 
Sub-Inspector bandaged the appel- 
lant’s eyes, applied some fluid on his 
fingers, then made him hold some ob- 
ject and forcibly obtained his finger- 
prints on it. Then on 26-4-1967, that 
is, long before the start of the pro- 
ceedings in the court of the Commit- 
ting Magistrate, the appellant sent 
two petitions through the Jailor ad- 
dressed to the District Magistrate and 
Superintendent of Police, Saharanpur, 
(Shahjahanpur) complaining how his 
finger-prints were forcibly taken by 
the Police on some round object. 


12. Constable Hardwari Lal, 
PW 9, falsified the version of the In- 
vestigating Officer, PW 11, and con- 
firmed that of the accused about the 
date of the latter’s arrest. In cross- 
examination, PW 9 admitted that 
Mahmood accused was arrested on 
23-3-1967 and thereafter was kept in 


A.L R. 


the Police Station till 12.10 Noon of 
24-3-1967, when the witness took him 
out of the Police Station for escort- 
ing him to the District Jail, Shahja- 
hanpur. 


13. Further, at the test identi- 
fication parade heid before the Magis- 
trate, and again at the trial, the ap- 
pellant nad complained that he had 
been shown at the Police Station after 
his arrest, to Pws Ram Chandra and 
Sheo Dass. After noticing this consis- 
tent complaint of the accused, thcugh 
without accepting its truth in clear 
terms, the learned trial Judge found 
that “there appears to be something 
fishy in the matter”. It was inter alia 
on this ground that the evidence of 
Pws 2 and 3 was discarded as unre- 


liable. The High Court upheld that 
finding. 
14. The purpose of mentioning 


all this is that the Investigating Offi- 
cer in the mistaken zeal for the suc- 
cess of his case was prone to resort 
to “padding” and suppression or dis- 
tortion of facts. It is in this back- 
ground of suspicion that this piece of 
circumstantial evidence collected by 
him had to be evaluated. 


15. Further, the investigator 
did not take all the necessary precau- 
tions which could be taken to elimi- 
nate the possibility of fabrication of 
this evidence, or to dispel suspicion as 
to its genuineness. Admittedly, he 
sealed the box with his own. seal 
which thereafter remained with him 


throughout. He did not take the 
signatures of the witnesses on the 
parcel containing the gandasa. He 


did not after sealing the parcel en- 
trust his seal to the Sarpanch or any 
other respectable person of the village. 
According to the prosecution the fin- 
ger-prints found onthe gandasa could 
possibly be blood-prints and that the 
blade of the gandasa was all smeared 
with human blood. But this gandasa 
was never sent to the Chemical Exa- 
miner or the Serologist. No explana- . 
tion of the same is forthcoming. This 
being the case, the contention of Mr. 
R. K. Garg at the bar, that the zan- 
dasa, Ex. 1, or smear of the alleged 
blood on it was not sent to the Che- 
mical Examiner for fear of the fabri- 
cation being detected end exposed, 
cannot be rejected outright. 
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16. Furthermore, the specimen 
finger-prints of the appellant were not 
taken before or under the order of a 
Magistrate in accordance with Sec. 5 
of the Identification of Prisoners Act. 
This is another suspicious feature of 
the conduct of investigation. 
not been explained why this Magis- 
trate was kept out of the picture 


17. It is to be noted further 
that the same Constable (Munesawar 
Dixit, P. W. 18) collected the speci- 
men finger-prints, presumably from 
the Investigating Officer, and the par- 
cel containing the gandasa, Ex. 1 from 
the Sadar Malkhana, on the 21st Ap- 


ril and delivered it at the Scientific - 


Section, Lucknow on the 22nd April. 
There was thus a possibility of the 
Investigating Officer, having am ac- 
cess to the parcel containing the gan- 
dasa on the 21st April. Such a pos- 
sibility has not been positively ex- 
cluded by the prosecution, 


18. Secondly, even if it is as- 
sumed that the handle of this gandasa 
bore the finger-prints of the appel- 
lant, then also it would not in=xor- 
ably and unmistakably lead to the con- 
clusion that the appellant, and none- 
else was the murderer of Dwarké, un- 
less it was firmly proved further that 
the fatal injury to the deceased was 
caused with this: weapon. Definite 
proof of this link was lacking in this 
case. The missing link could be best 
supplied by showing that there was 
blood on this gandasa, and that blood 
was of human origin. But this was 
not done. 


19. Lastly, it may be obs2rved 
that Inspector Daryac Singh, P. W. 15, 
has not given any reasons in support 
of his opinion. Nor has it been shown 
that he has acquired special skill, 
knowledge and experience in the 
science of identification of finger- 
prints. It would be highly unsafe to 
convict one on a capital charge with- 
out any independent corroboration, 
solely on the bald and dogmatic -opin- 
ion of such a person, even if such 
opinion is assumed to be admissible 
under Sec. 45, Evidence Act. 


20. In the light of the above 
discussion, we are of the view that 
the solitary piece’ of circumstantial 
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evidence on which the prosecution 
have staked their case, is too shaky, 
suspicious and fragile to furnish a 
sound foundation for conviction. 


21. These, then, are the rea- 
sons which we now give in support of 
our order dated 22-9-1975 whereby 
we accepted this appeal, set aside the 
conviction of the appellant and acquit- 


ted him. 


Appeal allowed. 


AIR 1976 SUPREME COURT 73 = 
1975 TAX. L. R. 2108 
(From Madras: (1974) 88 Mad WR 288) 
A. ALAGIRISWAMI, P. K. GOSWAMI 
AND N. L. UNTWALIA. JJ. 
R. Rangachari, Appellant v. S. 
Suppiah and others. Respondents. 


Civil Appeal No. 1136 of 1975. D/- 
15-9-1975. 


(A) Companies Act (1956), S. 186 
(1) (a) — Power of Court under — 
Ambit of — Application for mere ap- 
pointment of Chairman of meeting 
(already called} — Not maintainable 


— (1974) 88 Mad LW 288, Reversed. 


The use of-the word ‘and’ between 
the words ‘held’ and ‘conduct’ in Sec- 
tion 186 (1) (a) clearly shows that the 
Court has no power to make any order 
regarding the holding and conducting 
of any meeting which has already 
been called without ordering a meet- 
ing of the Company to be called in 
place of the meeting already called. 
The use of the word ‘or’ in the first 
part of Section 186 (1) may be disjunc- 
tive or conjunctive. But undoubted- 
ly the order under Section 186 (1) (a) 
has got to be for all the three pur- 
poses and not merely for holding or 
conducting of the meeting, Thus an 
application for mere appointment of 
an Advocate/Commissioner as Chair- 
man of a meeting {already call- 
ed) without there being any prayer 
to the Court for an order for the call- 
ing of a meeting is not maintainable. 
(1974) 88 Mad LW 288, Reversed. 

(Paras 6, 7) 


Mr. S. V. Gupte, Sr. Advocate, 
(Mrs. S. Bhandare. Advocate of M/s. 


JS/JS/D563/75/SSG 
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Bhandare Parekh & Co. with him), 
for Appellant; Mr. S. Govinda 
Swaminathan, Sr. Advocate, (M/s. 
T. Raghavan, R. Chandrasekhar and 
K. Jayaram, Advocates with him) 
for Respendents Nos. 1 and 2. Mr. M. 
C. Bhandare. Sr. Advocate, (M/s. A. 
T. M. Sampath and M. M. L. Srivas- 
tava, Advocates with him), for Res- 
pondent No. 3. 


Judgment of the 
livered bv 


N. L. UNTWALIA, J.:— The 
question which falls for our determi- 
nation in this appeal by special leave 
is as to what is the mean- 
ing and scope of Section 186 of the 
Companies Act. 1956 hereinafter call- 
ed the Act. For the determination 
of the said question it will suffice to 
state only a few facts from the judg- 
ments of the Madras High Court. 
There were two Managing Directors 
of Century Flour Mills Ltd, — respon- 
dent No. 3. Their names are Shri P. 
S. Govindaswamy and S. P. Sitham- 
baram. Both of them had been duly 
appointed as such in the year 1972. 
They subsequently fell out. In Au- 
gust, 1974 certain shareholders of the 
company including respondents 1 and 
2 lodged a requisition under Section 
169 of the Act for the calling of an 
extraordinary general meeting of 
the company ior removal of Govinda- 
swamy. . Certain other shareholders 
lodged a similar requisition for remo- 
val of Sithambaram from the post of 
Managing Director. Bcth the requi- 
sitions were considered by the Board 
of Directors in their meeting held on 
19-8-1974. As per the requisitions, 
they called an extraordinary gene- 
ral meeting of the company to be 
held on 14-9-1974. The meeting 
was directed to be held at the resi- 
dence of one of the shareholders of 
the company instead of its registered 
office. The shareholders were divided 
into two factions belonging to the two 
groups of the Managing Directors. 
Apprehending very many difficulties 
and troubles in the holding and the 
conduct of the meeting on 14-9-1974, 
respondents 1 and 2 filed an applica- 
tion under Section 186 of the Act, 
Company Petition No. &5/1974, in the 
Madras High Court. They prayed to 


Court was de- 


the Court to appoint an Advocate-. 


Commissicner as Chairman of the 


. learned single Judge of. the 


A.I- R. 


meeting to be held on 14-9-1974 so 
that the proceedings may be conduct- 
ed in a regular manner. The only 
respondent impleaded in the said 
petition was the company which 
filed a counter-affidavit to resis> the 
prayer of respondents 1 and 2. A 
High 
Court took the view that power under 
Section 186 of the Act could be exer- 
cised even where a meeting had al- 
ready been called, but it was imprac- 
ticable to hold or conduct the meet- 
ing. In other words, the learned 
Judge was of the opinion that the 
Court even without ordering a meet- 
ing of the company to be called could 
appoint a person to be the Chairman 
of the meeting. But on appreciation 
of the facts of the case in the light of 
certain decisions of the High Ccurts, 
he came to the conclusion that it was 
not impracticable to hold or conduct 
the meeting and hence dismissed the 
application filed by respondents 1 and 
2: | 


2, O. S. Appeal No. 64/1974 
was filed in the High Court wumder 
clause 15 of the Letters Patent against 
the order dated 11-9-1974 of the 
learned single Judge. By an order 
made on September 12, 1974 a Bench 
of the High Court stayed the conven- 
ing of the meeting called tobe held on 
14-9-1974. It appears that in spite of 
the service of the order dated 12-9- 
1974 on September 13, the meeting 
was held on 14-9-1974, CMP No. 
10935/1974 was taken out in the form 
of a Judges’ summons under Rule 9 
of the Company Code Rules, 1959 to 
declare the meeting held on 14-9-1974 
as void and the resolutions passed 
therein as illegal and inoperative. 
The said appeal and the CMP along 
with other CMPs which are not neces- 
sary to be referred to in this judg- 
ment were heard by a Bench of the 
High Court presided over by the 
learned Chief Justice. The Bench 
allowed CMP No, 10935/1974, put back 
the parties in the same position as 
they stood immediately prior to the 
service of the order dated 12-9-1974 
and declared that the meeting held on 
September 14, 1974 and the resolutions 
passed thereunder would have no 
effect whatsoever. By a separate judg- 
ment, Appeal No. 54/1974 was also 


allowed by the Division Bench. It 
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agreed with the single Judge as re- 
gards the meaning and scope of Sec- 
tion 186 of the Act but differed from 
him on the merits of the case. They 
appointed an Advocate of the Zourt 
as. the Advocate-Chairman to hol4 and 
conduct the meeting and directed 
that the meeting would take plece at 
the premises of the registered >ffice 
of the Company. 


3. The sole appellant in this 
appeal is a shareholder of the com- 
pany. Feeling aggrieved by the 
orders of the Division Bench of the 
High Court in CMP No. 10935/7:i and 
in OS Appeal No. 64/1974 he filed 
special leave applications in this 
Court seeking leave to file appeals in 
both the matters. By order dated 29- 


8-1975 a Bench of this Court diemiss- 


ed as withdrawn SLP No. 115€/1975 
arising from the judgment and order 
D/- 11-3-1975 of the High Covrt in 
CMP No. 10935/1974. -Special Jeave 
was granted from the judgmen: and 
order D/- 17-3-1975 of the High Court 
passed in OS Appeal No. 64/ 1974. 


4. Mr. S. P. Gupte, learned 
counsel for the appellant urgec the 
following three points in suppcrt of 
the appeal. 


(1) That power under Section 186 
of the Act could not be exer- 
cised until it was found tnat it 
was impracticable to zall a 
meeting of the Company other 

than an annual general neet- 
ing and to hold and . conduct 
the meeting in the manner 
prescribed by the Act- or the 
Articles of the company. The 
Court had no jurisdiction mere- 
ly to appoint a Chairman >f the 
meeting without an order for 
the calling of the meeting. 

(2) That the High Court was wrong 
in holding that it was in-prac- 
ticable to hola or conduct the 
meeting of the company which 
had already been called. 


(3) That during the pendency of 
the appeal in the High Court, 
Company Law Amendmenc Act 
of 1974 came into force or 1-2- 
1975. The powers and juris- 
diction of court under Section 
186 stood transferred to Zom- 
pany Law Board by the said 
amendment, The court, there- 
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fore had no power to make an 
order under S. 186 on 17-3-1975. 

5. Since in our opinion the 
first point urged on behalf of the ap- 
pellant is well founded and has to be 
accepted as correct, neither of the 
other two points need any determi- 
nation or answer and we express no 
opinion in respect of them. — 

6. Section 186 of the Act as it 
stood at the relevant time reads as 
follows: i 

“Power of Court to order meet- 
ing to be called.— 

(1) If for any reason it is imprac- 
ticable to call a meeting of a 
company, other than an annual 
general meeting, in any man- 
ner in which meetings of the 
company may be called, or to 
hold or conduct the meeting of 

the company in the manner 

prescribed by this Act or the 
articles, the Court may, either 
of its own motion or on the 
application of any director of 
the company, or of any 
member of the company who 
would be entitled to vote at 

- the meeting.— 

(a) order a meeting of the com- 
pany to be called, held and 
conducted in such manner as 
the Court thinks fit; and 


(b) give’ such ancillary or conse- 
quential directions as the Court 
thinks expedient, including 
directions modifying or supple- 
menting in relation to the call- 
ing, holding and conducting of 
the meeting, the operation of 
the provisions of this Act and 
of the company’s articles. 

Explanation— The directions that may 
be given under this sub-section may 
include a direction that one member 
of the company present in person or 
by proxy shall be deemed to consti- 
tute a meeting. 


(2) Any meeting called, held and 
conducted in accordance with 
any such order shall, for 
all purposes, be deemed to be 
a meeting of the company duly 
called, held and conducted.” 


It corresponds with slight . variation 
to Section 79(3) of the Companies 
Act, 1913 and Section 135 of the Eng- 
lish Companies Act, 1948, The plain 
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meaning of Section 186 is that the 
court may order a mesting of the 
company to be called, held and con- 
ducted in such manner as the court 
thinks fit in any or more of the fol- 
lowing contingencies. 

(i) If for any reason it is imprac- 
ticable to call a meeting of 
the company other than an 
annual general meeting. 

(ul) If for any reason itis imprac- 
ticable to hold the meeting of 
the company in the manner 
prescribed by the Act or the 
Articles, 

(iii) If for any reason it is im- 
practicable to conduct the 
meeting of the company in 
the same manner. 


On the occurring of any or more of 
the said contingencies the court has 
to order the calling of a meeting of 
the company and its holding and 
conducting in such manner as the 
court thinks fit. The use of the word 
‘and’ between the words ‘held’ and 
‘conducted’ in cl. (a) of sub-section 
a) clearly: shows that the court has 
ino power to make any order regard- 
iing the holding and conducting of 
lany meeting which has already been 
[called without ordering a meeting of 








the company to be called. in place 
of the meeting already called. If an 
order under Cl. (a) has been made 
such ancillary or consequential 
directions as the court thinks expe- 
dient could be given under Cl. (b), 
including a direction within the 


meaning of the Explanation appended 
thereto. The language of sub-sec. (2) 
further fortifies the above interpreta- 
tion of sub-section (1) and makes any 
meeting called, held and conducted 
in accordance with an order under 
sub-section (1) to be a meeting of 
the company duly called. held and 
conducted. The use of the word ‘or’ 
in the first part of sub-section (1) may 
be disjunctive or conjunctive in the 
imanner we have interpreted above. 
But undoubtedly the order under 
‘clause (a) has got to be for all the 
‘three purposes and not merely for 
‘holding or conducting of the meeting. 

7. In Company Petition No. 
(85/1974 no prayer was made to the 
Court for an order for the calling of 
a meeting of the Company nor has 
any such order been made by the 
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High Court in appeal. In our opin- 
ion, therefore, the application as pre-j ` 
sented in the Court under Section 
186 .of the Act was not maintainable. 
No prayer was ever made to the 
Court for an order that a meeting of 
the company be called. A fresh ap- 
plication, it goes without saying, if 
necessary, can be made under Section 
186 of the Act. But then it will have 
to be made to the authority mention- 
ed in the amended section. 

8. For the reasons stated 
above, we allow this appeal, set -aside 
the judgment and order of the High 
Court passed in OS Appeal No. 64/ 
1974 and dismiss Company Petition 
No. 85/1974 as being not maintainable. 
We shall direct the parties to bear 
their own costs throughout. 

Appeal allowed. 
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P. N. BHAGWATI AND R. 5. SAR- 
KARIA JJ. 


Kartarey and others, Appellants 
v. State of U. P., Respondent. 

Criminal Appeal No. 153 of 1973, 
D/- 25-9-1975. 

(A) Constitution of India, Art. 136 
—Concurrent findings of fact — In- 
terference by Supreme Court — Rule 
of practice. 


As a rule of practice, in appeal 
against conviction for offence of mur- 
der Supreme Court is loath to disturb 
a concurrent finding of fact unless 
it is shown that the finding is mani- 
festly erroneous, clearly unreasonable, 
unjust or illegal or violative of some 
fundamental rule of procedure or 
natural justice. (Original Appeal 
No. 319 of 1970 D/- 27-7-1970 (All) 
Affirmed on facts) (Para 14) 

(B) Criminal P. C. (1898), Sec- 
tion 509 — Medical witness — Whe- 
ther injuries could be caused by par- 
ticular weapon — Opinion of such 
witness — Necessity — Duty of pro- 
secution and Court. 

Where injuries found are foren- 
sically of the same species, e. g. stab 


*(Original Appeal No. 319 of 1970, 
D/- 27-7-1970--AlL.) 
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wounds, and the problem before the 
Court is whether all or any of those 
injuries could be caused with one 
or more than one weapon, it is the 
duty of the prosecution, and no Jess 
of the Court, to see that the allezed 
weapon of the offence, if available, is 
shown to the medical witness and his 
opinion invited as to whether all or 
any of the injuries on the vic- 
tim could be caused with that vea- 
pon. Failure to do so may, sometimes, 
cause aberration in course of juszice. 

(Para 25) 


(C) Criminal P. C. (1898), Section 
374 — Procéedings upon reference 
under Section 374 — Nature of 
Duty of High Court — Appeal by 
special leave —— Lapse on part 
of High Court in not considering 
defence evidence — Remand — Nezes- 
sity—(Constitution of India, Art. £36). 


Proceedings upon reference urJer 
©. 374, before the High Court in fact 
are a continuation of the trial on the 
same evidence or additional evide-ce. 
Therefore, it is the duty of the Eigh 
Court to reappraise the entire =vi- 


dence and consider the proceedings in. 


all their aspects and then come ta an 
independent conclusion on the mezits 
of the case. The High Courts ap- 
proach inasmuch as it does not itself 
consider the defence evidence, is not 
in conformity with this settled -ule 
of practice. (Para 31) 


Where in appeal by special leave 
under Art. 136 against conviction for 
offence of murder it was found aat 
there was lapse on part of High Court 
in not considering defence evidence on 
2 reference under S. 374, Cr. P. C, 
und the remittance of the case to 
High Court for redecision would ən- 
tail unnecessary hardship to apzel- 
lants (accused), the case being already 
six years old, the Supreme Court in- 
stead of remitting the case to Eigh 
Court, examined the defence version 
itself. (Para 31) 


(D) Evidence Act (1872), 
8 — Absconder — Who is. 


To be an ‘absconder, in the eye 
of law, it is not necessary that a per- 
son should have run away from his 
home, it is sufficient if he hides him- 
self to evade the process of law, 
even if the hiding place be his own 
home. (Para 42) 


Section 
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Mr. E. C. Agarwala, Advocate for 
Appellants; Mr. O. P. Rana, for Res- 
pondent. 

Judgment of the Court was deli-. 
vered by 

R. S. SARKARIA, J.:.—— This ap- 
peal by special leave is directed 
against a judgment of the High Court 
of Allahabad. Six persons viz., Kar- 
tarey (30), Sita Ram (45), Baljeet (45), 
Smt. Kaila (27), Benarsi and Ram 
Karan all residents of Giaspur. were 
tried by the First Temporary Sessions 
Judge, Meerut for rioting and com- 
mitting the murder of their co-vil- 
lager, Tejpal. .He convicted all the six 
under S. 302/149, Penal Code. Each 
of the first three was sentenced to 
death and the rest to imprisonment 


for life. They were also convicted 
under Sec. 148, Penal Code. The con- 
victs appealed, while a reference 


under §. 374, Cr. P. C, was made by. 
the Sessions Judge for confirmation 
of the death sentences. The High 
Court set aside the conviction of Mst. 
Kaila, Benarsi and Ram Karan and 
acquitted them on all the counts. It 
set aside the conviction of Kartarey, 
Sitaram and Baljeet in respect of an 
offence under S. 148, Penal Code. It, 
however, maintained the conviction of 
K.artarey, Sitaram and Baljeet but 
altered it from that under Sec. 302/ 
149 to one under Sec. 302 read with 
Sec. 34, Penal Code. Their death sen- 


tences were also commuted to im- 
prisonments for life. 
2. Kartarey, Sita Ram and 


Baljeet have now come to this Court 
in appeal after obtaining Special 
Leave under Art. 136 of the Consti- 
tution. The facts of the prosecution 
case are as follows: 

Tejpal deceased was a Thakur. | 
He owned considerable landed pro- 
perty in village Giasupur. The ac- 
cused are Harijans of the village. In 
the last week of April 1961, the de- 
ceased found Mst. Kaila and another 
woman cutting sugarcane and scrap- 
ing grass in his field. The deceased 
rebuked them and snatched away 
the Khurpi from Mst. Kaila. She re- 
sented this behaviour of the deceased 
and threatened to wreak vengeance 
upon him. 

3. On 1-5-1969, at about noon, 
the deceased was returning home 
from his fields. When he reached in 
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the lane im front of the house of 
Kartarey, all the six accused caught 
hold of him and pulled him into 
Kartarey’s house. On seeing this, 
Khacheru P. W. and Sripal, P. W. 2 
who were sitting under a tree in the 
same lane, sensed mischief. So they 
ran to the house of Kartarey raising 
shouts for help. By the time they 
reached the house, the accused had 
taken the deceased inside and bolted 
the entrance door from within, The 
alarm raised by these witnesses at- 
tracted Nain Singh, P. W. 1, father of 
the deceased: Subrati, P. W. 3, Prah- 
lad Singh P. W. 4, Attar Singh and 


one Kantu Singh. These persons 
heard the shrieks of the deceased 
emanating from inside the house. 


They tried to force open the door 
but were unsuccessful, Leaving Kha- 
cheru at the entrance door, the other 
witnesses climbed the eastern wall of 


Kartarey’s house and saw, in the 
courtyard, Mst. Kaila, Banarsi and 
Ram Karam holding the de- 


ceased while Kartarey was assault- 
ing him with a chhura and Baljeet 
and Sitaram with Katars. The wit- 
nesses jumped into the courtyard 
whereupon the assailants dragged the 
deceased into the Kotha. The wit- 
nesses succeeded in apprehending Kar- 
tarey and in seizing the blood-stain- 
ed chhura from him. They also se- 
cured Mst. Kaila and Banarsi, The 
remaining three assailants, however, 
escaped through the adjoining house 
of Sita Ram. The witnesses found 
Tejpal lying dead in the Kotha. 


å. Nain Singh, P. W. 1, ac- 
companied by Charan Singh and the 
Sarpanch went to the Police Station, 
Civil Lines Meerut, 5 miles away, 
and handed over the written report, 
Ex. Ka-2, at 2p. m. the same day. 
After registering the case, Sub-inspec- 
tor Murari Lal, P. W. 7, reached the 
scene of occurrence. He found Kar- 
tarey, Banarsi and Mst. Kaila in the 
custody of the villagers. The clothes 
on the persons of Kartarey and Mst. 
Kaila were found blood-stained. The 
Investigator seized the same, The 
Investigator took over the custody of 
the three accused and of the blood- 
stained churra that had been. seized 
from the Kertarey. The sealed par- 
cel containing this chhura was sent 
to Chemical Examiner and _  Serolo- 


A.L R- 


gist who reported that there was hu- 
man blood on this weapon. 


5. Baljeet was arrested the 


same day, Sitaram three days later. 


Ram Karan surrendered in Court on 
6-5-69. . 


6. Kartarey, Banarsi and Mst. 
Kaila had injuries. The Investigator 
sent them for medical examination. 
He also held the inquest. The post 
mortem examination of the dead body 
of Tejpal was performed by Dr. 
Radha Mohan who found 16 stab 
wounds on the chest, abdomen, back 
and left middle finger of the deceased. 
Both the lungs were found punc-ured. 
The heart was found punctured at 
the base of the left auricle and so 
was the diaphragm. Theother inter-. 
nal organs also were found injured. 
In the opinion of the Doctor, the 
death of the deceased was due to in- 
jury to the vital organs, inflicted with 
a sharp-edged weapon like a knife or 
a katar. 

re All the accused deniej the 
prosecution case. Before the Committ- 
ing Magistrate, in answer to the last 
question, Smt. Kaila said: 

“Tejpal went to my house and 
entered the house forcibly, He struck 
kirpan on my hands and face. He 
forcibly loosened my petticoat. He 
started outraging my modesty. When 
I kicked him, he fell down. I got his 
kirpan and saved myself.” 

8. In that court, Kartarey said: 

“They entered into my house and 
beat me. I did not beat. They are 
big men. They go me _ challaned 
by colluding with the police.” 

9. Banarsi also alleged false 
implication, He is a blind person. 
Sitaram, Ram Karan and Baljeet 
pleaded alibi. 

10. At the trial, 
Kaila stated: 

“I was all alone in my house. 
Tejpal came and started beating me 
badly. He wanted to outrage mv mo- 
desty. I finished him in self-defence.” 

11. In answer to question 
No. 5, at the trial, Kartarey said: 

“The house of Sitaram adjoins 
my house, but there is no opening in 
the middle wall. Neither Ram Karan, 
Sitaram and Baljeet were present 
there, nor they ran away. As soon 
as I came inside my house after tak- 


also, Smt. 
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ing the bath the Chauhans stazted 
beating me with lathis and I having 
fallen down became unconscious,” 


12. In reply to the last ques- 
tion he said: 

“I did not beat Tejpal, nor do I 
know anything about his death. I and 
my brother and my wife were beaten 
by having entered my house: Chau- 


hans are Zamindars. They are big 
people.” 
13. We have reproduced ‘the 


statements of Kartarey, appellant and 
Mst. Kaila as some argument was 
built thereon. S 


14. The evidence against the 
appellant has been concurrently be- 
lieved by the courts below. Asa 
rule of practice, this Court is bath 
to disturb a concurrent finding of 
fact unless it is shown that the finding 
is manifestly erroneous, clearly un- 
reasonable, unjust or illegal or -vio- 
lative of some fundamental rule of 


procedure or natural justice. We 
have therefore to see whether such 
exceptional circumstances exist in 


the case which would warrant an in- 
terference by this Court. 


15. The learned Counsel for 
the appellants contends that this was 
a case in-which the injuries to the 
deceased were caused, if at all, by 
Kartarey and Mst. Kaila in the exer- 
cise of their right of private defence. 
In support of this contention, Coun- 
sel has drawn our attention to tnese 
observations of the High Court: 


“Coming to the appeal of Mest. 
Kaila, as already indicated we fird it 
difficult to believe that merely þe- 
cause a few days earlier she and an- 
other woman had heen found by Tej- 
pal cutting sugarcane plants from his 
chak whereupon Tejpal had snatched 
the khurpi from her, the six appel- 
lants made common cause to coramit 
murder. The injuries found on the 
person of Tejpal are indicative that 
some stronger motive must have exist- 
ed for such a ferocious attack to be 
made upon the victim, We are un- 
able to ignore the possibility that 
Tejpal might have entered Kartarey’s 
house that noon in the expectetion 
that Kaila would be alone in the 
house and men-folk would be eway 
but contrary to his expectation, Kar- 
tarey and Baljeet. turned up shortly 
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afterwards and found Tejpal ` inside 
the house. Kartarey appears to have 
jumped to the conclusion that Tejpal 
had come there to have illicit con- 
nection with his wife and got enrag- 
ed. This explains the ferocious nature 
of the attack made upon Tejpal.” 


16. With great respect, the ob- 
servations appear to us to have no 
foundation in the evidence on the re-. 
cord. They are exceedingly specula- 
tive. The defence story was extre- 
mely unnatural and improbable. Mst. 
Kaila wants to have it believed that 
the deceased wasso bold that in broad 
day light he entered her house 
and simultaneously attempted to ra- 
vish and belabour her with a wea- 
pon, in the presence of her husband 
and husband’s brother (Benarsi). This 
is too fantastic a story which cannot 
be swallowed even by the most cre- 
dulous man. Moreover, against the 
background of the incident which 
took place four or five days earlier 
in the field, the deceased would be 
the least disposed to venture into the 
house of Kartarey. The fact that 
there was blood in the courtyard, 
apart from the blood inside the Kotha, 
corroborates the ocular account of the 
eye-witnesses that the deceased had 
been forcibly taken into the hind 
courtyard and assaulted and thereafter 
taken into the kotha and finished 
there. . 


17. Kartarey, in his statement 
which we have reproduced above, 
rather took up the position that he had 
come to his house after the occurrence, 
when he was assaulted and captured 
by the Chauhans who were already 
there. His stand militates against the 
story that he had assaulted the de- 
ceased as the latter was found 
attempting to rape Mst. Kaila. 


18. We have, therefore, no 
hesitation in rejecting this contention 
canvassed by the Counsel. The charge 
against Kartarey had been proved ‘to 
the hilt. He was arrested red-handed 
at the spot near the dead-body in his 
house and the blood-stained chhura 
Ex. 1, was seized from him. We would 


therefore, uphold his sentence and 
conviction, i 
19. Counsel next contends that 


the charge against Sita Ram and Bal- 
jeet appellants had not been brought 
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home beyonce a reasonable doubt. It 
is submitted that if these two per- 
sons had participated in the assault 
on the deceased, they could not have 
escaped arrest by the witnesses. It 
is maintained that the wall which 
separates the house of Sita Ram from 
that of Kartarey is 7 ft. high and 
there is no ghati (opening or passage) 
through which these appellants could 
have escaped. In this connection, it 
is stressed that the Investigating Of- 
ficer, in his deposition or in the site- 
plan, Ex Ka-14, does not say about 
any such ghati in this wall. 


20. All the witnesses have stat- 
ed that there is a ghati in this wall 
through which Sita Ram and Baljeet 
went from the house of Kartarey in- 
to the house of Sita Ram and escap- 
ed, The version of the witnesses in 
‘regard to the existence of this ghati 
was not challenged in cross-examina- 
tion. Although in the site-plan, the 
Investigating Officer has not specifi- 
cally shown this ghati, he has indicat- 
ed the escape route of these appellants 
by an arrow mark. No question or 
suggestion was put to the Investigat- 
ing Officer as to whether he had seen 
any such għati in the wall. His silence 
on this voint was therefore nota 
ground to held that no such ghati 
existed. Its existence had been co- 
gently established by the unquestion- 
ed testimony of the eye-witnesses. 


21. Nor eould the circumstance 
of these appellants’ successful escape 
be a ground to disbelieve the eye- 
witnesses and to doubt the appellants’ 
participation in the commission of the 
crime. This only shows that the 
crime was committed after proper 
planning and the route and the man- 
ner of escape were thought out in ad- 
vance. Further, the escape route lay 
in the direction in which they could 
not have been intercepted by the 
witnesses. A glance at the site-plan 
would show that the entrance door of 
the house of Kartarey faces the North. 
The witnesses are supposed to have 
come from the North to this entrance 
door, while Sitaram and Baljeet, ac- 
cording to the eye-witnesses escaped 
through the adjoining house of Sita- 
ram towards the South. In this situa- 
tion therefore. it was comparatively 
easy for these two appellants to elude 
arrest by these witnesses. 
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22. Counsel further. submits 

that no marks caused by dragging 
were found on the deceased, that all 
the stab wounds found on his body 
might have been inflicted with a 
chhura by one person. The medical 
testimony, it is contended, does not 
definitely exclude that possibility. He 
placed particular stress on the point 
that the chhura Ext. 1, was not shown 
to the medical witness, nor was his 
opinion specifically invited as to whe- 
ther all or any of the injuries of the 
deceased could be caused with this 
weapon. 
"23. It is true that neither the 
parties nor the trial Court asked the 
Medical witness Dr. Radha Mohan as 
to whether the injuries found on the 
deceased could be caused with this 
particular chhura Ex. 1. It seems that 
this weapon was not shown to the 
Doctor at all. The prosecution re- 
mained content with the general ans- 
wer given by the Doctor that the in- 
juries to the deceased appear to have 
been caused with “sharp-edged wea- 
pon such as chhuri and katar.” 


24. The learned Juages of the 
High Court also did not care to 
measure the breadth and length of 
the chhuri Ex. 1 and relate it to the 
dimensions of the wounds noted by 
the medical witness. All that they 
say is that this knife was “one span 
long, the blade was of 7 fingers’ 
breadth”, and assuchit was a formid- 
able weapon, ` We are unable to ap- 
preciate this crude wav of measuring 
the weapon. It hardly furnishes any 
guide for relating it to the injuries of 
the deceased. 


25. We take this opportunity 
of emphasising the importance of 
eliciting the opinion of the medical 
witness, who had examined the inju- 
ries of the victim, more specifically on 
this point, for the proper administra- 
tion of justice. particularly in a case 
where injuries found are forersical- 
ly of the same species, eg. stab 
wounds, and the problem before the 
Court is whether all or any of those 
injuries could be caused with one or 
more than one. weapon. It is the duty. 
of the prosecution, and no less of the, 
Court, to see that the alleged weapon! 
of the offence, if available, is shown| 
to the medical witness and his opin-! 
ion invited as to whether all or any 
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of the injuries on the victim could be 
caused with that weapon. Failure to 
do: so may. sometimes, cause aberra- 
tion in the course of justice. Fortu- 
nately, in the instant case, the num- 
ber, nature. and dimensions of tke in- 
juries of the deceased, as depos2d to 
by Dr. Sohan Lal, afford a sure indi- 
cation that they were caused with 
three different weapons. There were 
Sixteen stab-wounds which fall into 
three groups. the wounds in each 
group being of almost identical length 
and breadth. Thus, the length of 


each of the wounds 1, 3, 4, 5 amd 15 - 


was 3 cm. The breadth of eacn of 
these wounds (excepting that of Nos. 1 
and 15 which was slightly less) was 
1.5 ems. Wound No. 2 was 3.5 cm. 
x 1.5 ems, The length and breadth 
of. wound No. 15 was 2.5 x 1 cm.: The 
length of wounds 6, 8, 11, 12, 13 and 
16 was 4 ems. each. Giving allow- 
ance for slight variations, it can be 
said that the breadth of these six in- 
juries was very nearly the same. 


26. The length and breadth of 
wounds 9 and 10 was 6 em. xh cm. 


each, while those of wound No. 7 
This dimersion-- 


were 6.5 cm. x 2.5. 
wise classification of the injuries into 
three groups points with reasonable 
certainty to the conclusion that stabs 
‘1, 2,3,4,5 and 15 were caused with 
one weapon, stabs 6, 8, 11, 12, 12 and 
16 with- another and stabs 7,9 and 
10 with athird. Thus the medical evi- 
dence lends’ valuable corroboration to 
the ocular account of the eye-witnes- 
ses inasmuch as they say that these 
injuries on the deceased. were inflict- 
ed by three persons, one with a 
chhura. Ex. P-1, and by the other 
two with katars. — 


27, The absence of any marks 
caused by dragging on the bod of 
Tejpal does not in any way under- 
mine the veracity of the ocular ac- 
count of eye-witnesses. It all de- 
pends on the manner in which the 
deceased was taken from the 
courtyard into the kotha. If he was 
carried into the kotha, no such marks 
or injuries would be caused in the 


process. Then, it is not, known whe- 
ther the ground was soft or nard. 
The presence of blood in the codurt- 


yard on the door-frame of the Eotha 
and inside the kotha coupled with 
the marks. of dragging. noticed by the 
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Kartarey v. State of U. P. 


‘the fact that such a 


(Sarkaria J.) {Prs. 26-31] 


Sub-Inspector, PW 22, were more 
than sufficient to lend credence to 
the prosecution story that the deceas- 
ed was first assaulted in the court- 
yard and then taken into the kotha 
and killed there. 


28. Learned Counsel has urg- 
ed that Sita Ram and Baljeet appel- 
lants had led evidence to show that 
at the time of occurrence, they were 
not present in the village. The High 
Court, it is pointed out, simply ignor- 
ed the defence evidence as if it did 
not exist. 


29. It may be recalled that 
Sita Ram and Baljeet while denying 
the prosecution allegations against 
them, had pleaded alibi. Sitaram’s 
case was that from April 28 to May 
3, 1969, for six days he was in vil- 
lage Kishanpur Birana to assist his 
sister’s husband for threshing his crop. 
On the 3rd May, Sita Ram’s brother 
came and informed him that Tejpal 
had been murdered and that the ap- 
pellant had been named as one of 
the culprits. Thereupon the appel- 
lant .went to the Police Station and 
was arrested there. He examined 
Rumal D. W. 4 and Sukhey D. W. 5 
to substantiate his story. 


30. Baljeet’s plea was that at 
the time of occurrence, he was in the 
paith (market) at Maidpur for selling 
baan (cord). He examined Jagram 
(D. W. 1) to prove his alibi. 


31. The High Court has not 
dealt with this defence evidence at 
all. Time and again this Court has 
pointed out that proceedings upon 
reference under Sec. 374, before the 
High Court in fact are a continuation 
of the trial on the same evidence or 
additional evidence. Therefore, it is 
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the duty of the High Court to reap- 


praise the entire evidence and consi- 
der the proceedings in all their as- 
pects and then come to an indepen- 
dent conclusion on the merits of the: 
ease. The High Court’s approach in- 
asmuch as it did not itself consider 
the defence evidence, was not in con- 
formity with this settled rule- of 
practice. On account of this lapse, 
we. would have remitted the case to 
the High Court for redecision but for 
course would 
entail unnecessary hardship to the 
appellants, the case being already six 


82 S.C. [Prs. 31-33] Kartarey v, State 


years old. In this situation, it has be- 
come necessary for us to examine the 
!defence version. 


32. We will first take up the 
defence evidence of Sita Ram. His 
first witness is Rumal, D. W. 4. He is 
a Harijan resident of village Kishen- 
pur Birana. He stated that Sita Ram’s 
sister is married to Bhondu of his 
village. Bhondu suffers from asthama 
and is sonless. Consequently Sita Ram 
used to come to his assistance for 
threshing the harvest. For that pur- 
pose Sitaram came to his village on 
the 28th April. Witness saw him there 
in Bhondu’s threshing floor till the 
evening of the 3rd May when Sita 
Ram’s brother came and informed him 
about Tej Pal’s murder and Sita Ram’s 
implication in it. . 

33. Rumal’s evidence does not 
inspire confidence. It is inherently 
flimsy. In cross-examination he ad- 
mits that his field is situate at a dis- 
tance of 5 or 6 chaks — which would 
be a considerable distance — from 
the land of Bhondu in which the lat- 
ter’s threshing floor was located. He 
further swears that he has not been 
on visiting terms with Bhondu or 
Sitaram. Still he wants to have it 
believed — which is impossible — 
that he had made his threshing floor 
also in Bhondu’s field just close to 
the latter's threshing floor. Although 
he claimed that Sita Ram used to 
visit his village frequently, yet he 
could not when asked in cross-exa- 
mination, give the date of any of the 
visits of Sita Ram, excepting the one 
he deposed to in examination-in- 
chief. He belongs to the caste of the 
appellants. He admitted that he had 
been brought to Court for evidence 
by Salanga, brother of Sita Ram. 


34. Sukhey D. W. 5 is also a 
resident of Kishanpur Birana. His 
evidence is more or less on the same 
lines as of D. W. 4. He is a nephew 
of Rumal, “by village relationship”. 
He also belongs to the brotherhood 
of Bhondu. His memory about dates 
was also shaken in cross-examination. 
His-land is situated at a far off place 
from the land and threshing floor of 
Bhondu. Still he claims that he had 
made his threshing floor not in his 
own land but in that of Bhondu. He 
also did not mention about Sita 
Ram’s presence in his village at the 
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material time to any officer before 
his appearance in Court. His evi- 
dence also is no better — if not 
worse — than that of Rumal. 


35. Sita Ram did not examine 
his brother Salanga who is supposed 
to have gone to village Kishanpur 
Birana on the 3rd May, and inform- 
ed the appellant about his implica- 
tion in Tejpal’s murder. Evidently 
he was the best informed person re- 
garding the whereabouts of Sitaram 
on the day of occurrence and for 
four days thereafter. It is not claim- 
ed that Salanga or any of three de- 
fence witnesses appeared before the 
Investigating Officer. 


36. In this state of the evi- 
dence, we have no hesitation to hold 
in agreement with the trial Court 
that Sita Ram had miserably failed 
to establish his alibi. In fact, he in- 
tentionally remained absent from his 
village for four days after the oc- 
currence, 


37- This takes us to the de- 
fence evidence of Baljeet. His wit- 
ness, Jagram, D. W. 1, is a barber. of 
village Nagla. His evidence-in-chief 
is as under: 


“I know Baljit accused. He does 
the work of preparing baan. I attend 
the paith (market) of Maidpur. This 
paith is held on Thursday. Baljit 
also sells baan in the market. Baljit 
had also gone there. . Baljit selis at 
a distance of 4-5 paces from the spot 
where I cut hair in the market. That 
day I was in the paith from 9 a.m. 
to 4 p.m. Baljit had left a little ear- 
lier at about 3.30 p.m. Baljit did 
not go anywhere from the paith from 
9.30 a.m. to 3.30 p m.” 


38. Cross-examined, the wit- 
ness admitted that he had never been 
to village Giasupur, although it is 
hardly 1 or 11/2 Kos. (1'/s or 1-3/4 
miles) from the paith. He, could not 
name any of the 25 persons which 
he claims to have shaved in the paith 
on May 1. He could not tell the 
date on which he last time attended 
the Paith before his examination in 
court. He admits that at times he 
fails to attend the Paith; that Baljit 
also fails to attend the Paith occa- 
sionally. Witness could not say on 
which particular dates Baljit attend- 
ed the Paith, and on which dates he 
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did not. He was then asked as to 
how he remembered that Baljit at- 
tended the Paith'on the first May. 
He replied because of the murder 
committed on that day at Giasupur. 

39. Jagram’s evidence is far 
from being cogent and convincing. 
. It is as vague as his memory. He 
does not remember any other date, 
excepting May 1, on which. ke or 
Baljit attended or not attended the 
Paith. He says he has never been to 
village Giasupur, yet he knew that 
the murder in question had been com- 
mitted at Giasupur on May 1. Vil- 
lage Giasupur is less than two miles 
from the Paith Even on foot. it 
was not difficult for the appellant to 


come to the Paith within 20 to 25 
minutes of the occurrence which 
took place at about Noon. With re- 


gard to dates and times, as revealed 
by cross-examination, Jagram was 
not a dependable witness at all The 
trial Judge was therefore, right in 
holding that the witness had no par- 


ticular reason to remember the date. 


of occurrence. The inference is that 
this date was put into his mouth by 
the defence. In any case, Jagram’s 
statement was hardly the kind cf evi- 
dence that could establish even a rea- 
sonable probability in favour oi the 
alibi set up by Baljit. _ 

40. The last submission of the 
learned counsel for the appellant is 
that the prosecution case against Bal- 
jit stands on a different footing. Ac- 
cording to the Counsel. two circum- 
stances entitled Baliit. at least io the 
benefit of doubt. Firstly, he had no 
conceivable motive to’ join in the 
fatal assault on the 
was not related to Kartarey or even 
to Sita Ram through whose house the 
culprits are alleged to have escaped. 
Secondly. unlike Sita Ram, he never 
absconded and was admittedly arrest- 
ed from the village in the evening of 
the day of occurrence 


41. At first flush we were 
somewhat impressed by this argu- 
ment. But on a close examination 
we find that this contention does not 
rest on sound premises and must be 
rejected. While the prosecution did 
not allege that Baliit had a mot:ve to 
join Kartarey in the commission of 
the crime. the appellants, strangely 
enough, brought out in the testhnony 
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of the defence witness. Shambhoo, 
DW 3—who is none else but Baliit’s 
wife’s brother — that Nain Singh 
who is the father of Tejpal deceased, 
and is Sarpanch of the village. had 
imposed a fine on Balijit’s father-in- 
law. If that is true. Baliit had a con- 
ceivable ground of grudge against the 
deceased and his father. 


42. Further it is wrong to say 
that Baljeet never absconded. Con- 
trary to what Baljeet has said in his 
examination under Sec. 342, Cr. P.C. 
the Investigating Officer, P. W. 7, 
testified that Baljeet was found hid- 
ing in a chhappar inthevillage from 
where he was arrested. This account 
of Baljeet’s arrest was not challeng- 
ed in cross-examination. To be an 
‘absconder’ in the eye of law, it is 
not necessary that.a person should 
have run away from his home, it is 
sufficient if he hides himself to 
evade the process of law, 
even if the hiding place be his own) 
home, We therefore, do not find any 
ground to distinguish the case of Bal- 
jeet from that of Sita Ram and to 
treat him differently. 


43. All said and done, no 
good reason has been shown why we 
should disturb the concurrent find- 
ings of the courts below against the 
appellants. 

44. Accordingly, we dismiss 
this appeal and maintain the convic- 
tions of the appellants. 

Appeal dismissed. 
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Labh Singh and others, Appel- 
lants v. State of Punjab, Respondent. 

Criminal Appeal No. 176 of 1971, 
D/- 10-10-1975. 

(A) Criminal P. C. (1898), Sec- 
tions 417, 418 and 423 — Appeal 
against acquittal — Appreciation of 
evidence by Appellate Court — Mat- 
ters regarding which due regard and 
consideration to be paid. 
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It is now well-settled that the 
powers of the High Court under Sec- 
tions 417, 418 and 423 of the Code of 
Criminal Procedure 1898 (or for that 
matter under the corresponding pro- 
visions of the new Code of 1973) 
while hearing an appeal against an 
acquittal are es wide and comprehen- 
sive as in an appeal against a convic- 
tion. 
the entire evidence upon which the 
ardér of acquittal was based and to 
reach its own conclusion. But before 
reversing an order of acquittal it 
should endeavour to displace or dis- 
pel in a general or specific way the 
primary reasoning of the trial court 
upon which the acquittal is founded, 
paying due regard and consideration 
to such matters as (1) the views of 
the trial Judge astothe credibility of 
the witnesses and the value of their 
evidence; (2) the initial presumption 
of innocence in favour of the accused, 
a presumption certainly not weakened 
by his acquittal at the trial; (3) the 
right of the accused to the bene- 
fit of any doubt and (4) the slowness 
of an appellate court in disturbing a 
finding of fact arrived at by a Judge 
who had the advantage of seeing the 
witnesses. It follows as a corollary 
from the above, that if two views of 
the evidence are reasonably possible, 
one supporting acquittal and the other 
indicating conviction, the High Court 
should not interfere merely because 
it feels, that it would, sitting as a 
trial Court, have taken the other 
view. AIR 1975 SC 77 and AIR 1974 
SC 286, Rel. Jn- (Para 12) 

(B) Evidence Act (1872), Sec. 3 
—Relationship — Mere fact that wit- 
ness is a collateral of deceased in 
some degree is no ground to hold 
that he is not a disinterested and in- 
dependent witness. (Para 18) 
Cases Referred: Chronological Paras 
AIR 1975 SC 77 = 1975 Cri LJ : 
AIR 1974 SC 286 = 1974 Cri LJ oe 
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Judgment of the Court was 
livered by 

SARKARIA J:— Labh Singh. Ja- 
miat Singh, Banta Singh, Surjit Singh 


de- 
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It has full power to reappraise . 
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and Harbans Kaur of village Manauli 
were tried for the murders of Nasib 
Singh and Sadhu Singh by the learn- 
ed Additional Sessions Judge, Patiala. 
All of them were acquitted. The 
State carried an appeal against that 
acquittal to the High Court of Pun- 
jab and Haryana. The High Court | 
set aside the acquittal of Labh Singh, 
Jamiat Singh and Banta Singh = and 
convicted them under Sec. 302 read 
with S. 34, Penal Code on two counts 
and sentenced them to imprisonment 
for life, each. In addition, a fine of 
Rs. 200/- was imposed on each ofthe 
convicts. 


2. Aggprieved by that order, 
Labh Singh, Jamiat Singh and Banta 
Singh have come in appeal to this 
Court. 


3. The prosecution story as 
adumberated in the F.I R., Ex. P.A., 
lodged by Gurdev Singh, PW 5, at 
the Police Station Mubarakpur, on 
October 13, 1968 at 3.50 P.M. was as 
follows: 


“I am a resident of village Man- 
auli. Today, at 8/9 A.M. I along 
with my father, Nasib Singh and my 
sister’s husband, Sadhu Singh son of 
Assa Singh, Jat, by caste, resident of 
Bandey Mahla Khurd, were scraping 
Khal (channel) to bring water from 
the tubewell of Teja Singh of Kail- 
ria, now residing at Manauli. Labh 
Singh and his companions came 
running from his maize field; 
and Labh Singh son of Ram 
Dass resident of aforesaid vil- 
lage, gave a gandasi blow from its 
sharp side on the head of Sadhu 
Singh, who ran away. Jamiat Singh 
son of Ram Dass gave a bircha bow 
from the back, on his shoulcer bledes. 
Banta Singh, brother-in-law (wife’s 
brother) of Labh Singh, resident of 
Sahoran, gave a kohala blow from 
its sharp side on the right leg of 
Sadhu Singh, who fell down in the 
maize field of Gurdev Singh, resi- 
dent of Manauli. Thereon, Harbans 
Kaur wife of Labh Singh hurled a 
kirpan blow towards my father which 
he warded off with his hands, and 
the hands were injured. Sital, resi- 
dent of Sahoran, gave a Safaiang 
blow from the right side on the head 
of my father who also fell down. 
Both the aforesaid accused inflicted 


» me 
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injuries with their respective weapons 
upon Sadhu Singh and my father 
when they were lying on the ground. 
Ram’ Dass father of Labh Singh kept 
on raising lalkaras that Sadhu Singh 
and Nasib should not be left alive. 
My mother, Mihan Singh jat of 
lage Sahoran and Nasib Singh «at 
resident of Khuda, had also reacked 
the spot. On the alarm raised by 
all of us, the accused ran. away. 
Thereafter I collected Panchayat of 
the village and showed them the 
spot. The cause of fight is 
that about one and a half months 
back, Labh Singh had dameg- 
ed our gowara crop by letting in 
bullocks. An altercation had a-so 
taken place with Sadhu Singh who 
had come to Manuali on duty. 50 
abuses were also exchanged many 
times but the Panchayat used to pa- 
cify the matter in the village. Thay 
have belaboured my father and Sadiau 
the latter due to the grudge that re 
has been helping my father. All tne 
accused have inflicted injuries with 
their common intention. My mate- 
rnal uncle, Nasib Singh, and Gurd=v 
Singh, resident of Manuali have takan 
Sadhu Singh and my father to tne 
Hospital at Chandigarh, for treatment. 
I along with Mihan Singh aforesaid 
have come to lodge the report. Ac- 
tion may be taken.” 


4. On this report, Station Cf- 
ficer Gurnam Singh (P. W. 22) reg5B- 
tered a case under Secs. 307/326/149, 
Penal Code. Accompanied by Head 
Constable Santokh, 4 constables, Gur- 
dev Singh P.W.5 and Mihan Singh, 
PW 9, he then reached the Bus Stand 
at Chandigarh. From there, he seat 
the Head Constable to the scene Df 
occurrence, while he along with the 
PWs, reached the Hospital in Sector 
16 at 6.30 P.M. He found Sadku 
Singh dead, arid Nasib Singh unfit zo 
make a statement. He then record- 
ed the- statement ` of Mihan Singh 
there in the Hospital. Nasib Singh 
also died in the Hospital the same 
night. 
ports regarding the deaths of Sadru 
Singh and Nasib Singh. On the fol- 
lowing day, the 14th October, rte 
visited the scene of occurrence in the 
presence of PWs Sardari Lal Sar- 
pavch and Madan Lal Panch. Sardari 
Lal handed over the «© documen:s 
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He prepared the inquest re-. 
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Ex. U/l, and Ex. PW said to be the 
dying declarations made by Nasib 
Singh and Sadhu Singh deceased, re- 
corded by PWs. Madan Lal and Har- 
nam Singh respectively. The investi- 
gator took these documents into pos- 
session and prepared the memo Ex. 


Labh Singh, Jamiat Singh and 
Harbans Kaur accused were arrested 
on October 17, 1968 when they were 
produced before the Station Officer 
by Madan Lal Panch. The blood- 
Stained shirts (P-3 and P-4) which 
they were then wearing, were seized 
by the Police Officer and the Memos 
Ex. PAA and Ex. PZ were prepared. 
After making statements on the 25th 
October Jamiat Singh and Labh 
Singh led the Police Sub-Inspector 
to a sugarcane field and produced a 
blood-stained barcha and a gandasi, 
respectively. These ‘weapons were 
sealed into parcels which in due 
course were sent for chemical exami- 
nation. 

5. Surjeet alias Sital Singh 
accused surrendered before the 
Magistrate at Jullundur where a test 
identification parade was held. Pro- 
secution witnesses, Gurdev Singh, Na- 
sib Singh and Mihan Singh identified 
Surjeet, Singh correctly at that pa- 
rade. | 

6. | At the trial, the prosecution 
demanded conviction of the accused 
on the!|basis of evidence which may 
be catalogued as under: 

(1) ‘Direct testimony of the eye- 
witnesses, Gurdev Singh (P. W. 5), Na- 
sib Singh (PW 8) and Mihan Singh 
(PW 9), 

_ (2) |The dying declarations (Ex. 
PU/L and Ex. PW) of Nasib Singh 
and Sadhu Singh deceased recorded 
by Madan Lal Panch (PW 14) and 
Harnam Singh Lamberdar (PW) res- 
pectively. 

(3) Discovery of the barcha 
Ex. P-J; and the gandasi Ex. P-2 at 
the instance of Jamiat Singh and 
Labh Singh appellants respectively, 
on 25-10-1968. 

(4) The seizure. of the blood-stain- 
ed shirts (P3 and P-4) from the per- 
sons of Labh Singh and Jamiat 
Singh at the time of their arrest on 
17-10-1968. 

7. | The trial court found that 
the evidence of all the four catego- 
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ries produced by the prosecution was 
wholly unworthy of credit. It, there- 
fore, rejected it and in the result ac- 
quitted all the accused. l 

8- Against that order of ac- 
quittal, the State preferred an ap- 
pea. to the High Court. The tearned 
Judges of the High Court agreed with 
the trial court io this extent that the 
evidence of the two eye-witnesses, 
Nastb Singh and Mihan Singh was 
wholty unreliable. But in their opin- 
ion the same could not be said about 
the testimony of Gurdev Singh 
P. W. 5. 
Judges, the testimony of Teja Singh 
P.W. 13 assured the’ presence of 
Gurudev Singh at the time and 
place of occurrence and “if once the 
presence of Gurudev Singh is accept- 
it will naturally be infer- 
rea that he had seen the occurrence 
and having done that he would not 
have given up the real assailant and 
faisely name the:appellants as the 
person who had injured his father 
ana brother-in-law.” Even on “care- 
fu. scrutiny” they were of the view 
that the story given by him is sub- 
stantially true. . 

9. Reversing the finding of 
the trial Judge, the learned Judges 
found that the dying declarations of 
the deceased persons, were genuine, 
spontaneous and made without any 
tutoring and “it will be safe to rely 
on these pieces of evidence”. 
The High Court further held, in rever- 
sal of the trial court’s finding. that 
the seizure of the bloodstained shirts 
(P-3 and P-4) from the persons of 
Labh Singh and Jamiat Singh at the 
time of their arrest on the 17th Octo- 
ber, was also a valuable piece of cir- 
cumstantial evidence, supporting the 
prosecution case as against these two 
appellants. The High Court, however, 
upheld the finding cf the trial court 
that the evidence of the discovery of 
the Barcha. P-1, anc the gandasi, P-2, 
at the instance of Jamiat Singh and 
Labh Singh was not worthy of re- 
liance. . | 

10.. Mr. Hardev. Singh, the 
learned counsel for the appellant has 
in the course of his arguments sought 
to make out two points: First, the 
‘reasons given by the trial court for 
rejecting the evidence of P. W. 5 
and that of the dying declarations, 
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Ex. PU/l and Ex. PW, were weigh- 
tier and have not been completely 
displaced by the High Court. Second- 
ly, in any case, the view of the evi- 
dence taken by the trial court was 
also reasonably possible. In such a 
Situation, it is urged, the High Court 
should not have reversed the order of 
acquittal and ignored the principles 
settled by the pronouncements of this 
Court. Learned Counsel has taken 
us through the evidence on - record 
Gs the judgments of the courts be- 
Ow. 


11. As against this, Mr. O. P. 
Sharma, learned Counsel fcr the 
State submits that the reasons given 
by the trial court for discarding the 


entire prosecution evidence were 
manifestly untenable and had been 
effectively dispelled by the High 
Court. The powers of the High 


Court, it is maintained, to review the 
evidence and reach its own findings 
in an appeal against acquittal are as 
Wide as those of the trial Court. 
Counsel has’ adopted the reasoning of 
the High Court, with particular 
stress on the brutal nature of the 
murders. 


12. — In some earlier judgments 
of this Court, it was said that tne 
High Court should not reverse an 
order of acquittal unless there are 
“substantial and compelling’ reasons 
to do so. In order to dispel doubts, 
it was clarified in subsequent deci- 
sions that the use of such phrases was 
neither intended to lay down a for- 
mula to be rigidly applied in every 
case, nor to curtail the powersof the 
High Court in appeal over an order 
of acquittal. It is now well settled 
that the powers of the High Court 
under Sections 417, 418 and 423 of 
the Code of Criminal Procedure 1898 
(or for that matter under the corres- 
ponding provisions of the new Code 
of 1973) while hearing an appeal 
against an acquittal are as wide and 
comprehensive asin an appeal against 
a conviction. It has full power to re- 
appraise the entire evidence upon 
which the order of acquittal was bas- 
ed and to reach its own conclusion. 
But before reversing an order of ac- 
quittal it should endeavour to dis- 
place or dispel in a general or speci- 
fic way the primary reasoning of the 
trial court upon which the acquittal 
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is founded, paying due regard and 
consideration to such matters as (1) 
the views of the trial Judge as to the 
credibility of the witnesses and_ the 
value of their evidence; (2) the initial 
presumption of innocence in favour of 
the accused, a presumption certainly 


not weakened by his acquittal at the’ 


trial; (3) the right of the accused to 
the benefit of any doubt; and (4) the 
slowness of anappellate court in dis- 
turbing a finding of fact arrived at 
by a Judge who had the advantage 
of seeing. the witnesses — (See Sita 


Ram v. State of Madhya Pradesh, 
AIR 1975 SC 77 = (1¢75 Cri LJ 37)). 
13. It follows as a corollary 


from the above, that if two views of 
the evidence are reasonably possible, 
one 
other indicating conviction, the High 
Court should not: interfere merely 
because it feels, that it would, sitting 
as a trial court, have taken the other 
view (see Bhim Singh Rup Singh v- 
State of Maharashtra, AIR 1974 SC 
286 = (1974) Cri LJ 387)). 

14, The Judgment of the 
High Court reversing the acquittal, is 
to be tested in the light of the above 
principles. 


15. First we take up the evi- 
dence of Gurdev Singh, PW 5. The 
trial court rejected his evidence for 
these reasons: 

(1) As deposed to by Teja Singh, 
PW 13, the water from his tube-well 
had run for about half an hour till it 
was stopped at about 7.30 A.M., that 
during this period the water must 
have run much more than a distance 
of 4 or 5 killas (260 to’ 330 yds.) 
which according to Teja Singh was 


the distance between the tube-well 


and the field of the deceased; conse- 
quently “the story of Gurdev Singh 
P-W 5, regarding he and the deceased 
(being there?) only (for?) scraping 
khal at the time of occurrence would 
appear to be palpably false. 


: (2) In the F.I R, Gurdev Singh 
mentioned all the members of the 
family, including Ram Dass, the 
father of Labh Singh and Jamiat 
Singh, and attributed lalkaras to him, 
though in Court he did not say a 
word regarding the presence of Ram 
Dass or any instigation proceeding 
from him. 


supporting acquittal and the, 


Labh Singh v. State of Punjab (Sarkaria J.) [Prs. 12-15] S.C. 87 


(3) Implication by Gurdev Singh 
of Smt. Harbans Kaur wife of Labh 
Singh, as one of the assailants of Na- 
sib Singh, was false because— 

(a) She was in an advanced 
stage of pregnancy, and it was not 
possible to imagine that she would in 
that condition join in the assault; 


(b) On this point his evidence 
was inconsistent with the medical 
evidence. 

(4) In the F.I.R. and in his 


statement before the Committal Court 
the witness suppressed the injury 
caused by Sadhu Singh deceased with 
a takwa to Jamiat Singh though at 
the trial he deposed to that fact. 
This “improvement” upon his former 
statements throws a “grave doubt” on 
his truthfulness. 

(5). Gurdev Singh while lodging 
the F.I. R., suppressed the fact of 
the death of Sadhu Singh. Gurdev 
Singh’s explanation that at the time 
of making the F. I. R, he did not 


‘know of Sadhu Singh’s death in the 


Hospital, was contradicted by Nasib 
Singh PW who stated that he had in- 
formed Gurdev Singh of this death, 
at the time of the latter’s departure 
from the Hospital for the Police Sta- 
tion. . 
(6) At the trial, the witness has 
contradicted his statement in the 
Committal Court in regard to the dy- 
ing declarations made by Sadhu 
Singh and Nasib Singh. In the Com- 
mittal Court, he had stated that the 
victims Sadhu Singh and Nasib Singh 
had told PWs Sardari Lal, Madan 
Lal and Harnam Singh all about the 
incident and those statements of the 
victims were recorded on the spot in 
Punjabi and Urdu. At the trial, 
PW 5, took up the position that these 
dying declarations were not recorded 
in his presence, and he omitted this 
part of the story, perhaps “with a 
view to rule out the possibility of 
his having influenced the deceased in 
making the declarations”. 


(7) The story given by PW 5 was 
unnatural. If the deceased persons 
and the witness were scraping the 
khal with kahies, they should have 
used them in self-defence. Gurdev 
Singh should have gone to the res- 
cue of the deceased persons and used 
his kahi against the assailants, But 
he did not do so. 
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(8) If PW 5 had been present at 
the time and place of occurrence he 
could not escape uninjured. The fact 
that there was no injury on Gurdev 
Singh makes his presence at the 
scene of occurrence doubtful. 


16. The learned Judges of the 
High Court have fully and specifical- 
ly considered every one of these rea- 
sons given by the trial court and, in 
our opinion, effectively dispelled 
them. 


17. The mere fact that water 
had flown in the khal for about half 
an hour up to 7.30 or so, was no ground 
to hold that there was no necessity 
to scrap, mend or construct the water 
channels further. It is a matter of 
common knowledge that most of the 
work of scraping, repairing, and le- 
velling irrigation channels is done 
during the flow of water. Moist or 
wet soil, after the flow of some water, 
can be scraped and moulded more 
easily and with less effort. Nasib 
Singh deceased had on the previous 
evening settled with Teja Singh, 
PW 13, to take the water from the 
latter’s tubewell on the following 
morning for irrigating the field which 
was at a distance of about 300 yards 
from the tubewell. The supply of 
water was to be paid for at the rate 
of Rs. 5/- per hour. The longer the 
tubewell worked, the more would be 
the charges. There must have been 
an anxiety on the part of Nasib Singh 
to irrigate his field within the shor- 
test time possible. Only’ a properly 
aligned well-embanked and flow-com- 
manding channel could cut short the 
irrigation time and the supply char- 
ges. There was, therefore, necessity 
for the deceased to mobilize his fami- 
ly strength for this purpose. In such 
a compelling situation, Gurdev Singh’s 
collaboration with his father and bro- 
ther-in-law would be indispensable. 
Nor does the switching off of the 
tube-well at about 7-30, lead to the 
inference that mo more work on the 
water-channels or in. the field re- 
mained to be done. Rather, it would 
be otherwise. Probably, sometime 
after the water started flowing into 
the field, Nasib Singh deceased and 
his companions felt the necessity of 
scraping the khal further or to set 
right its alignment to avoid wastage 
of water or facilitate its flow. The 
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learned Judges of the High Court, 
therefore, were right in concluding 
that “far from casting any doubt on 
the evidence of Gurdev Singh, the 
Statement of Teja Singh establishes 
his presence at the spot at the time 
of occurrence and makes this part of 
ae prosecution story highly prob- 
able.” 


18. It may be recalled that 
Teja Singh’s version that Gurdev 
Singh (PW 5) came to him at about 
7.30 A.M. or so and asked the wit- 
ness to stop the tube-well engine, 
was not challenged by the defence in 
cross-examination. He however, ad- 
mitted in cross-examination that Na- 
sib Singh deceased was his collateral. 
Homogeneity of descent among all 
or most of the proprietors in a Pun- 
jab village is not unusual. The mere, 
fact that Teja Singh was a collateral 
of Nasib Singh, in some degree, is 
no ground to hold that he is nota 
disinterested, independent witness. 
He is a respectable person, the vera- 
city of whose testimony was not 
doubted even by the trial court. Thus, 
Teja Singh’s unimpeached testimony 
had indubitably fixed the presence of 
Gurdev Singh, PW 5 in connection 
with the irrigation of the field of 
his father Nasib Singh, at about 7.30 . 
A.M., that is, shortly before the oc- 
currence which took place at 8 A.M. 
The tubewell is about 260 or 380 
yards — though according to the other 
witnesses this distance is much less 
— from the field of Nasib Singh. 
This much distance could be cover- 
ed in about 10 or 15 minutes. Gurdev 
Singh therefore, must have returned 
to his field well before the commence- 
ment of the assault on the deceased 
persons. 


19. Once Gurdev Singh’s pre- 
sence about the scene of occurrence 
is accepted as a reasonably certain 
fact, there is no escape from the con- 
clusion that he was an eye-witness of 
the fatal assault on Sadhu Singh and 
Nasib Singh. The only question re- 
maining to be considered would be, 
how far his evidence could be safely 
acted upon. 


20. It is true that in the 
F. I R. Gurdev Singh attributed re- 
latively minor, though an incriminat- 
ing part to Ram Dass. the father of 
the appellant. But he did not re- 
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peat this: allegation in Court. Thai 
only shows that the witness had jet- 
tisoned the exaggerations or embel- 
lishments which he had made in the 
F. I. R. and returned to the pazh of 
restraint and truth. This omission of 
Ram Dass by the witness in court 
was not put to him. He had nc op- 
portunity to explain the same. Pos- 
sibly he might have given some plau- 
sible explanation as to why in the 
F.I. R. he had mentioned Ram Dass 
also as an instigator of the actual as- 
sailants. In any case, the evicence 
of Gurdev Singh PW 5, could not be 
thrown over-board on this account 
although it will be necessary to scru- 
tinise his evidence with care. 


21. As regards the implica- 
tion of Smt. Harbans Kaur, the High 
Court has found and in our op-nion 
for good reasons that it could nct be 
positively said that the part ascribed 
_to her in the assault was necessarily 
false. Only a minor part was éttri- 
buted to Harbans Kaur that she had 
attempted a kirpan blow on Masib 
' Singh which the latter tried to ward 
off with his hand and in the process 
received an-injury.. The trial court 
gave two reasons for holding that 
PW 5 had falsely implicated her. 


These reasons we have already set. 


out earlier in this judgment. Un- 
doubtedly she was in an advanced 
stage of pregnancy but it must be 
remembered that she was a rustic 
woman who would be used to manual 
work in the fields. It could not 
therefore be said that in that stage 
of pregnancy, she was physically in- 
capable of wielding a kirpan. The 
medical evidence did not contradict 
Gurdev Singh. There was an injury 
on the hand of Nasib Singh caused 
with a sharp-edged weapon. Kirpan 
is also a sharp-edged weapon. Thus 
the two reasons advanced by the trial 
court for stigmatising Gurdev Singh’s 
version implicating Harbans Kaur as 
false were not sound and had seen 
effectively off-set by the High Court. 
In maintaining the acquittal of. Mst. 
Harbans Kaur, the High-Court only 
accorded her the benefit of doubt 
only. Her acquittal was not basel on 
the ground, that she had been fa-sely 
implicated. _ 

22. -Reasons (4) and (5) given by 
the trial court were manifestly. purile 
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and we do not think it necessary to 
elaborate the point further. It would 
suffice to say that we agree with 
the reasoning of the High Court that 
the mere fact that in his earlier 
statement Gurdev Singh did not state 
that Sadhu Singh deceased had also 


caused an injury to Jumiat Singh in 
self-defence to which fact he depos- 


ed at the trial or that in the F.I. R. 
he had not said that Sadhu Singh had 
succumbed to his injuries in the Hos- 
pital — a fact of which according to 
him, he was not aware — was not a`’ 
ground to brush aside the testimony 
of the witness. 


23. Similarly with regard to 
the -dying declarations, the so called 
discrepancies in his statement were 
of no consequence. His statement to 
the effect that Sadhu Singh and Na- 
sib Singh deceased had narrated all 
about the incident to the village dig- 
nitaries was obviously based on hear- 
say or on derivative information. 


24. Lastly the presence of 
Gurdev Singh at the scene of occur- 
rence could not be disbelieved mere- 
ly because he had not received any 
injury at the hands of the assailants 
of his father. Nor his conduct in 
not going to the rescue of his father 
and in not using his kahi against 
the assailants who were armed with 
superior weapons. was in any way in- 
consistent with his being an eye-wit- 
ness. Gurdev Singh was a lad of 
only 16 or 17 years. He had only a 


~kahi with him which was no match 


for the superior weapons and strength 
of the assailants. No wonder that 
Gurdev Singh in such a situation re- 
alising. that discretion was the bet- 
ter part of valour did not intervene. 
Different persons react differently 
some are bold: some are timid and 
some get panicky. Thus no inference 
can be drawn against the presence or 
veracity of Gurdev Singh merely be- 
cause he had been left unhurt. 


25. Gurdev Singh no doubt 
was an interested witness but there 
is reliable independent evidence on 
the record which lends sufficient as- 
surance to his testimony qua the ap- 
pellants. Firtsly, there was valuable 
evidence furnished by the dying de- 
clarations Ex. PU/I and PW made by 
the deceased persons before Sardari 
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Lal (PW 16) Sarpanch, Madan Lal 
(PW 14) Panch and Harnam Singh 
(PW 15) lLambardar who were 
brougiut to the spot soon after the 
occurrence by Gurdev Singh PW 5. 


26. The trial court had dis- 
carded the evidence furnished by 
Exhts. PU/I. and PW for three rea- 
sons. Firstly. that they do not bear 
the thumb impressions or signatures 
of the deponents and the explanation 
given by these village dignitaries in 
regard to the absence of thumb- 
marks/signatures was not satisfactory. 
Secondly, Madan Lal PW had 
admitted in cross-examination that 
at the time of .making the state- 
ment Exhibit PU/I Nasib Singh 
was not fully conscious although 
he was conscious enough to make that 
statement. Thirdly, there was no ex- 
planation why these dying declara- 
tions were not handed over to the 
informant Gurdev Singh for trans- 
mission to the Police Station at the 
time of lodging the First Informa- 
tion Report. The learned Judges of 
the High Court found, and we think 
correctly, that these reasons were 
quite hollow. Dr. Manmohan Goyal, 
who conducted the post-mortem exa- 
mination of the body of Nasib Singh 
found no less than six injuries includ- 
ing two lacerated wounds on the left 
hand; one incised wound on the web 
of left thumb and index finger and 
one wound on left forearm with frac- 
ture of radius. He further found an- 
other lacerated wound on the right 
thumb. it was manifest that not 
only both the right hand and left 
thumbs of Nasib Singh were injured 
but practically the whole of his left 
arm was badly mangled and fractured. 
The explanation given by P. Ws. 14, 
15 and 16 as to why the thumb-im- 
pression or the signature of the de- 
ceased, (Nasib Singh) was not taken 
on the dying declaration. Ex. PUJ 
was that his thumbs and hands were 
so injured that he could not affix his 
thumb-impressions. This was a very 
satisfactory explanation and there 
was absolutely no good reason for the 
trial court to disbelieve these village 
dignitaries on this point. Same was 
their explanation for not getting the 
statement, Ex. PW, thumb-marked or 
signed by Sadhu Singh. He too had 
a punctured wound and. multiple 
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abrasions on his left arm. His right 
elbow and right fore-arm near the 
wrist were badly injured. Both the 
bones, that is, the radius and the ulna 
of the arm, were found fractured. 
The medical evidence thus confirmed 
the correctness of the explanation _ 
given by these witnesses for not get- 
ting these dying declarations thumb- 
marked by the deponents. 


l 27. It is true that Madan Lal 
in cross-examination did opine that 
Sadhu Singh was semi-conscious but 
he qualified this with the addition, 
that he was fit to make the state- 
ment he did. In this connection it 
may be noted that the statement 
Ex. P. W. of Sadhu Singh was not 
recorded by Madan Lal Panch but by 
his colleague, Harnam Singh Lamber- 
dar, P. W. 15., who stated in catego- 
rical terms that Sadhu Singh was in 
his senses and on being questioned. by 
the Sarpanch (P. W. 16) made the 
Statement PW without interruption. 
The statement Ex. PW represents the 
answer given by Sadhu Singh to a 
single question put by the Sarpanch. 
It was only after making this state- 
ment, according to the witness, Sadhu 
Singh started becoming unconscious. 


28. The High Court has cor~ . 
rectly interpreted that by saying that 
Sadhu Singh was semi-conscious but 
at the same time he was conscious 
enough to make the statement he 
did, what. these unsophisticated vil- 
lagers meant was that Sadhu Singh 
was not fit enough to make an elabo- 
rate statement. There is nothing in 
the statements of these witnesses to 
show that Nasib Singh at the time of 


‘making statement PU/I, was not ful- 


ly conscious. 


29. The very brevity and rug- 
ged simplicity of these statements is 
a guarantee of their genuineness. 
Had these documents been prepared 
after the arrival of the Police Offi- 
cer, they would not have been so 
cryptic. Nor could they have been 
written in this form. It may be not- 
ed that in Ex. PU/I, Nasib Singh stat- 
ed that he had been assaulted by five 
persons viz, Labh Singh, Jamiat 
Singh, Banta Singh, brother-in-law 
of Labh Singh, Harbans Kaur and an 
unknown person. Similarly in Ex. 
PW, Sadhu Singh stated that one of 
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his assailants was an ‘unknown’ per- 
son. In the First Information, Gur- 
dev Singh has named this ‘unkrown’ 
person as Sital Singh alias Surjit 
Singh of Saheran. 

30. This circumstance indicates 
- two things: First, that these state- 
ments were made without prcmpt- 
ing or tutoring by Gurdev Singh, 
P.W. 5, or anybody else, and possi- 
bly they were made after PW E had 
gone to arrange for conveyance to 
remove the injured tc the Hospital. 
Secondly, they were not written 
after the registration of the case in 
the Police Station or during investi- 
gation. 

31, These dying declarations 
were handed over by the Sarpanch 
to the Investigating Officer when he 
reached the spot on the follcwing 
morning. Up to that time, he kept 
these documents in his safe custody. 
These village dignitaries were wholly 
disinterested persons. They were not 
related to the victims or the appel- 
lants. They had no axe of their own 
to grind against the appellants. There 
was absolutely no ground to dis- 
believe their sworn word. 

32. The dying declarazions, 
PU/1 and PW, fully support and con- 
firm the testimony of Gurdev Singh, 
PW 5 qua the appellants. 

33. These village digni-aries 
have testified that it was Gurudev 
Singh, PW 5, who had taken them to 
the scene of occurrence. They thus 
assure the presence of Gurdev Singh 
about- the time of the occurrence on 


the spot. . 
34. The medical evidence also 
corroborates the ocular account 


given by Gurdev Singh in regard to 
the nature of the weapons used by 
the appellants in inflicting injuries on 
the deceased’ persons. 

35. The injuries found on 
Labh Singh by the Doctor, also, cor- 
roborate Gurdev Singh, PW 5, inas- 
much as the latter stated that Sadhu 
Singh had also wielded his takua ‘in 
self-defence, and in the process, 2aus- 
ed an injury to Labh Singh. 

36. Lastly, a relatively minor 
circumstance which further supports 
the testimony of Gurdev Singh 
against the appellants, is that stains 
of human blood were found on the 
shirts of Jamiat Singh and Labh 
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Singh appellants when they were ar- 
rested by the police. 
T- y For the fcregoing reasons, 
we are of opinion that the High 
Court had rightly reversed the order 
of acquittal in the case of the appel- 
lants. The appeal accordingly fails 
and is dismissed. 

Appeal dismissed. 


AIR 1976 SUPREME COURT 91 
(From: Punjab and Haryana)* 
P. N. BHAGWATI AND R. S. SAR- 
KARIA, JJ. 
Raghbir Singh, Appellant v. 
State of Punjab, Respondent. 
Criminal Appeal No. 142 of 1971, ` 


‘D/- 10-10-1975. 


(A) Penal Code (1860), Section 
161 — Bribery case — Evidence — 
Appreciation of —- Duty of officers 
in anti-corruption department to se- 
cure independent and respectable wit- 
nesses of raid — (Evidence Act (1872), 
Ss. 3 and 133) (Criminal P. C. (1974), 
Section 51). Cri. Appeal No. 1027 of 
1969, D/- 25-2-1971 (Punj & Har), Re- © 
versed. 

The Officers functioning in the 
anti-corruption department must 
seriously endeavour to secure really 
independent and respectable witnes- 
ses so that the evidence in regard to 
raid inspires confidence in the mind 
of the court and the Court is not left 
in any doubt as to whether or not ` 
any money was paid to the public 
servant by way of bribe. They should 
insist on observing this safeguard for 
the protection of public servants 
against whom a trap may have 
been laid. In the present case the 
search witnesses were interested wit- 
nesses and, therefore, their evidence 
with regard to the giving of bribe 
and the recovery of the amount from 
the person of the accused was not 
relied- upon. Cri. Appeal No. 1027 of 
1969, D/- 25-2-1971 (Punj. & Har.), 


Reversed. (Paras 8, 9) 
(B) Penal Code (1860), Section 

161 — Bribery case — Laying of 

trap for public servant — Duty of 

Police Officer pointed out. 

*(Cri. Appeal No. 1027 of 1969, D/- 


25-2-1971—-Punj.' & Har.) 


‘JS/KS/D870/75/KSB 
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Where a trap is laid for a pub- 
lic servant, it is desirable that the 
marke? currency notes. which are 
used for the purpose of trap, are 
treated with zhenolphthalein powder 
so that the handling of such marked 
currency notes.by the public servant 
can be detected by chemical process 
and the Court does not have to de- 
pend on oral evidence which is some- 
times of a dubious character for the 


purpose of deciding the fate of the 
public servant. AIR 1974 SC 989, 
Rel. on. (Para 11) 


Cases Referred: Chronological Paras 
AIR 1974 SC 289 = (1974) 3 SCR 200 
= 1974 Cri LJ 784 11 


Mr. S. C. Manchanda, Sr. Advo- 
eate, (M/s. J. M. Khanna, Ujjal Singh 
and R. N. Kapoor, Advocates with 
him), for Appellant; Mr. O. P. Sharma, 
Advocate, for Respondent. 


Judgment of the Court was de- 
livered by 


BHAGWATI J.:— This appeal. by 
special leave, is directed against an 
order of conviction and sentence re- 
corded against the appellart under 
Sec, 161 of the Indian Pe~al Code 
and Sec. 5(1) (d) read with Sec. 5 (2) 
of the Preverczion of Corruption Act, 
1947. The appellant was tried by 
the special Judge, Amritsar and for 
each of the two offences he was con- 
victed and sentenced to undergo rigo- 
rous imprisonment for one and a half 


years and to pay a fine of Rs. 100/- 


or in default to undergo rigorous im- 
prisonment fcr a further period of 
three months. This conviction of the 
appellant was maintained by the 
High Court in appeal. but the sen- 
tence of substantive imprisonment for 
each of the two offences was reduc- 
ed from one and half years to 
one year. The question which arises 
for consideration in this appeal 1s: 
whether, on the evidence on record, 
the convietior and sentence recorded 
against the appellant are justified, or 
they require to be set aside? 


2: The appellant was, at the 
material time, a Passenger and Goods 
Tax Clerk II in the office of the Ex- 
cise and Taxstion Officer, Amritsar. 
There was «iso another Passenger 
and Goods Tax Clerk I in the office 
at that time and his name was Har 
Mohan Singh. One 


Jagdish Raj, 


along with his brothers, jointly own- 
ed a truck bearing No. PNA 4228 
which stood in his name. Since the 
truck was old and needed extersive 
repairs, Jagdish Raj stopped plying it 
for hire and it remained idle in the 
workshop of Ajit Singh in the village 
Bhikhiwind since lst July, 1965. The 
certificate of registration of the truck 
was deposited by Jagdish Raj with 
the Licensing Officer, Amritsar since 
he was not plying the truck. It ap- 
pears that by an order dated 12th 
May, 1967 exemption had already 
been granted to Jagdish Raj from 
payment of goods tax in respect of 
the truck for the period of seven 
quarters from list July, 1965 to 31st 
March, 1967. But the goods tax for 
the subsequent quarters from lst Ap- 
ril, 1967 remained to be paid by 
Jagdish Raj. One Brar, who was 
the Excise and Taxation Inspectcr at 
the relevant time insisted on pay- 
ment of these arrears of goods tax, 
but on the request of Jagdish Raj, 


granted him one and a half months’ 


time to produce a certificate from 
the Licensing Officer, Amritsar certi- 
fying that the truck had not been 
plied and that the certificate of regis- 
tration remained deposited with the 
Licensing Officer during the quarters 
from list April, 1967. The case of 
the prosecution was that this time 
was granted by Brar on receipt cf il- 
legal gratification to the tune of 
about Rs. 20/-. However, some twenty 
days thereafter, Brar came to Bhikhi- 
wind and impounded the truck for non- 
payment of arrears of goods tax and 
handed it over at the police station 
for safe custody. ‘On learning about 
this event, Jagdish Raj once again 
contacted Brar and on further demand 
being made by him, Jagdish Raj paid 
for the benefit of Brar a sum of 
Rs. 10/- to the keeper of the hotel 
where Brar had stayed. Jagdish Raj 
entreated Brar to release the truck 
but the latter was adamant and in- 
sisted that he would not release the 
truck until the exemption certificate 
from the Licensing Officer, Amritsar 
was produced and ultimately told 


Jagdish Raj that he should contact 
the appellant on 29th July, 1968 as 
he would be on leave on that day. 
Jagdish Raj accordingly contacted the 
appellant in his office on 29th 
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July, 1968 - when the appellant 
confronted him with the demand 
of a bribe of Rupees 400/- for Brar 
and Rs. 50/- for himself if Jagdish 
Raj wanted his work in conneczion 
with the release of the truck to - be 
carried out expeditiously. Jagdish 
Raj entreated the appellant that he 
was not in a position to pay the lerge 
amount demanded by the appellant, 
but the latter remained firm and re- 
fused to reduce the amount of the 
bribe. On the next day, that is 20th 
July, 1968, Jagdish Raj again con- 
tacted the appellant and repeated his 
request for reduction in the amcunt 
of the bribe but the appellant de- 
clined to accept a lesser amount. 


3. Jagdish Raj then decided 
to go to the Office of the Special In- 
quiry Agency in Amritsar for the 
purpose of entrapping the appellant. 
On his way to the office of the =pe- 
cial Inquiry Agency, he met Arjun 
Das, who was well known to him and 
was going on. a cycle to see his sis- 
ter. He persuaded Arjun Das to ac- 
company him and both of them pro- 
ceeded to the office of the Special In- 
quiry Agency and met Inspector Ear- 
das Singh there. Jagdish Raj dis- 
closed all the facts to Inspector Ear- 
das Singh and his statement was culy 
recorded by Sub-Inspector Bakdev 
Singh on the dictation of Inspe*tor 
Hardas Singh and it was subsequent- 
ly despatched for the registration of 
the case. Jagdish Raj then produced 
five currency notes of the denomma- 
tion of rupees ten each which were 
duly taken into possession after kav- 
ing been initialled and their serial 
numbers having been noted in the re- 
levant memo and were then return- 
ed to him. The necessary instructions 
were thereafter given to, Jagdish Raj 
and Arjun Das. The memo was 
sisned by Jagdish Raj, Arjun - Das 
and one other witness named Monan 
Lal. The raiding party then proceed- 
ed to the office of the Excise and 
Taxation Officer at about 1.30 p m. 
after picking up one more witness 
named Makhan on the way. Waen 
they reached the office of the Excise 
and Taxation Officer, Jagdish Raj 
and Arjun Das went to the first floor 
where the appellant used to sit wile 
the rest of the members of the raid- 
. ing party waited below in the com- 
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pound. Jagdish Raj and Arjun Das 
met the appellant in the room where 
he was sitting and the appellant told 
Jagdish Raj that he was waiting for 
him to come as it was otherwise time 
for him to go home. Jagdish Raj 
told the appellant that he would him- 
self settle the amount with Brar, 
but so far as the appellant was con- 
cerned, he had brought the sum of 
Rs. 50/- demanded by the appellant 
and he handed over the five marked 
currency notes to the appellant in 
the presence of Arjun Das. The ap- 
pellant received the five marked cur- 
rency notes and put them in his right 
hand pocket of his trousers and 
thereafter he proceeded down stairs 
followed by Jagdish Raj and Arjun 
Das as the office time was over. As 
soon as he came within the sight of 
the raiding party which was waiting 
in the compound, Jagdish Raj gave the 
agreed signal. Thereupon the appel- 
lant was apprehended by Inspector 
Hardas Singh in the verandah of the 
ground floor. The appellant was 
searched and the five marked cur- 
rency notes were recovered from the 
right hand pocket of his trousers and 
these were taken possession of by 
Inspector Hardas Singh under a 
memo. Whilst the search was in 
progress, Gurdev Singh. Excise and 
Taxation Officer also arrived 
there and Inspector Hardas Singh re- 
quested him to attest the memo of 
recovery of the five marked currency 
notes, but Gurdev Singh declined to 
do so and observed that whosoever 
has committed the sin would suffer 
the consequences. Inspector Hardas 
Singh thereafter carried out the in- 
vestigation and after the investigation 
was complete, he filed a charge-sheet 
against the appellant charging him 
for offences under S. 161 of the In- 
dian Penal Code and Sec. 5 (1) (d) 
read with Sec. 5 (2) of the Prevention 
of Corruption Act, 1947. The appel- 


lant was, as pointed out above, con- 
victed and sentenced by the learned 


- Special Judge and his conviction was 


confirmed in appeal by the High 
Court, though the substantive sentence 
of imprisonment was slightly reduc- 
ed. The appellant challenges his con- 
viction and sentence in this appeal 
brought by him with special leave. 
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4. The conviction of the ap- 
pellant rests on the oral evidence of 
Jagdish Raj, Arjun Das, Sub-Inspec- 
tor Baldev Singh and Inspector Har- 
das Singh. This evidence has been 
accepted both by the learned Sessions 
Judge as well as the High Court, but 
if we scrutinise this evidence closely 
in the light of the other evi- 
dence on record, it will be appar- 
ent that this evidence is not of such 
a character as to inspire confidence in 
the mind of the Court, and moreover, 
there are verious other: circumstances 
which clearly militate against the 
veracity of the prosecution case. We 
will first examine the broad circum- 
stances of the case as appearing from 
the evidence on record and show how 
they throw grave doubt on the story 
as put forward by the prosecution 
and then proceed to consider the in- 
firmities in the evidence of the wit- 
nesses relied upon by the prosecution. 


5. In the first place. it appears 
clearly from the evidence that the 
appellant had nothing to do with the 
grant of exemption from payment of 
passenger or goods tax. The appel- 
lant was, at the material time, Pas- 
senger and Goods Tax Clerk II and, 
according to the evidence of Harmo- 
han Singh, who was Passenger and 
Goods Tax Clerk I, the order of al- 
location of work made by the Excise 
and Taxation Officer assigned various 
duties to Passenger and Goods Tax 
Clerk II, but these did not include 
processing c? application for exemp- 
tion from payment of passenger or 
goods tax. The detection and reco- 
very of passenger and goods tax was 
undoubtedly one of the duties en- 
trusted to Passenger & Goods Tax 
Clerk II, but not the handling of ap- 
plications for ‘exemption. This was 
also made clear by Kashmir Singh 
who was an Establishment Clerk In 
the Excise and Taxation Office. 
Kashmir Singh stated that “the Pas- 
senger & Goods Tax Clerk has no 
concern with the exemption cases and 
the same are dealt with by the Taxa- 
tion Inspector” and he added that the 
release of attached property is also 
effected on the basis of the report of 
the Taxation Inspector and “the Pas- 
senger & Goods Tax Clerk has no- 
thing to do with it.’ It would. there- 
fore, be seen that the appellant - was 
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not incharge of applications for 
exemption which were dealt with by 
the Taxation Inspector. It is true 
that so far as the detection and re- 
covery of goods tax was concerned, 
lé was within the charge of the ap- 
pellant, but nothing remained to be 
done on that count at the material 
time when the bribe was demanded 
and paid; since the truck was already 
attached by Taxation Inspector Brar 
on 12th July, 1968. The only issue 
which was then being pressed by Jag- 
dish Raj was that relating to exemp- 
tion from payment of goods tax and 
so far as that issue was concerned, 
the appellant had nothing to do with 
it. There was, therefore, clearly no 
motivation for Jagdish Raj to give 
bribe to the appellant for obtaining 
grant of exemption.. This circum- 
stance weakens the foundation on 
which the edifice of the prosecution 
story rests and introduces an ele- 
ment of infirmity in it. 


6 But more than anything 
else, the evidence of Taxation Inspec- 
tor Sharma makes a serious inroad in 
the prosecution case. The evidence 
of Sharma shows that it was oniy on 
lst August, 1968 that Jagdish Raj 
made an application for exemption 
from payment of goods tax supported 
by an affidavit and a certificate of 
exemption of token tax granted by 
the Licensing Officer. Now, obvious- 
ly no exemption from payment of 
goods tax could be granted to Jagdish 
Raj until he made an application 
supported by a certificate of exemp- 


tion of token tax obtained from the 


Licensing Officer. The certificate of 
exemption of token tax issued by the 
Licensing Officer would show that 
the truck was not plied during the 
period for which the ceriificate was 
granted and the registration certifi- 
cate of the truck was lying deposited 
in the office of the Registration 
Authority. That would be prima 
facie proof that the truck did not car- 
ry any goods for hire and was, 
therefore, not liable to payment of 
goods, tax for the period for which 
the certificate of exemption of token 
tax was granted. It appears from 
the record.that an order for issue of 
certificate of exemption of token tax 
was made by the Licensing ' Officer 
on 25th July 1968, and, pursuant to 


+ 
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the order, the certificate must kave 
been issued to Jagdish Raj a few 
days later and it was on lst August, 
1968 that Jasdish Rai made the appli- 
cation for exemption from paymeni of 
goods tax, supported bv this certifi- 
cate. It is difficult to see how in 
these circumstances, when the appli- 
cation for exemption supported by 
the certificate of exemption of token 
tax was not mate until Ist August. 
1968. any question of demanding or 
giving bribe evld arise on 29th or 
30th July. 1968. If an application for 
exemption were already made sup- 
ported by the certificate, one can 
understand. deplorable though it may 
be. that the clerk incharge of dea ing 
with such application may demand 
bribe for expediting the dispcsa} of 
the application or meking a favcur- 
able noting on it. But one fails to 
see how there could be any question 
of demand or payment of bribe be- 
fore such application was made, when. 
manifestly. nothing could be done in 
the matter of granting exemp-ion 
. without such application. It may be 
noted that even according to the evi- 
dence of Jagdish Raj. Taxation .ns- 
pector Brar stated to him on 27th 
‘July, 1968 that it would not be passi- 
bie for him to do anything for Jag- 
dish Raj until Jagdish Raj produced 
the certificate of exemption of toxen 
tax from the Licensing Officer and 
that was dene by Jagdish Raj only 
on Ist August, 1968. The incident of 
demand of bribe by the appellant al- 
leged to have taken viace on 29th 
and 30th July. 1968 was, therefore, 
clearly premature and improbable. 


7. Then again the evidence of 
Sharma shows that there was redis- 
tribution of work between the two 
taxation inspectors, namely. Brar and 
Sharma on 15th or 16th July 1268 
and under this redistribution of werk, 
the case of Jagdish Rai came to be 
assigned to Sharma. It is. therefore, 
quite improbable that on 29th and 
30th July, 1968. the appellant would 
demand a bribe of Rs 400/- for Brar 
who had no longer anything to do 
with the file of Jagdish Raj. In fact, 
Sharma stated in his evidence that 
at about 10 a.m. on 31st July. 1368 
when he went to the room of the 
Excise and Texation Officer on bpe- 
ing summoned by him, he had to 
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pass threugh the room in which the 
appellant was sitting and at that time 
he saw Jagdish Raj in that room with 
the appellant. Sharma heard the ap- 
pellant telling Jagdish Raj that Brar 
would no longer be attending te the 
work of Jagdish Raj as the file had 
been entrusted to Sharma Sharma 


then inquired from the appellant as 


to what was the total amount of ar- 
rears of tax due from Jagdish Raj 
and the appellant gave the figure ‘to 
Sharma after locking into the file 
The appellant inquired from Sharma 
as to what should be done. where- 
upon. Sharma stated that half the 
amount of arrears should be realised © 
from Jagdish Rai and so far as the- 
other half was concerned. orders of 
the Excise and Taxation Officer 
should be obtained for realising the 
same in instalments. Sharma also 
stated in his evidence that when he 
again passed through the room occu- 
pied by the appellant on his way 
back from the room cf the Excise and 
Taxation Officer to his own room. he 
saw Jagdish Rai still sitting with the 
appellant. Jagdish Rai was entreat- 
ing the appellant to get an order 
passed regarding the pavment of sr- 
rears of tax by instalments. but the 
appellant told him that he could not 
do anything in the matter and that 
he should approach the Excise end 
Taxation Officer or Sharma Pre- 
sumably, on this date. Jagdish Raj 
was not aware that an order had 93l- 
ready been made on 25th Julv. 198 
for issue of certificate of exemption 
of token tax and he was. therefore, 
anxious that until he succeeded in 
obtaining such certificate he should 
not be pressed into making imme- 
diate payment of arrears of tax This 
evidence clearly shows that the file 
of Jagdish Raj had been transferred 
to Sharma and the appellant was 
aware of it and he informed Jagdish 
Rai accordingly in so many terms. 
The imvortance of this evidence can- 
not be. over-exaggerated. particularly 
since Sharma was a witness examin- 
ed on behalf cof the prosecution and 
this incident was narrated by him in 
his examination-in-chief. It eannot 
lie in the mouth cf the prosecution 
to disown this evidence given by 
Sharma. If this evidence is true, as 
it must be taken. to be — and it 
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must be said in fairness to the coun- 
sel on behalf of the State that nothing 
was urged against it — it is impossi- 
ble to accept the prosecution story 
that the appellant demanded bribe of 
Rs 400/- for Brar or Rs. 50 for him- 
self or that Jagdish Raj agreed to 
pay the same. This evidence, in our 
opinion, completely destroys the 
foundation of the prosecution case 
and knocks the bottom out of it. This 
evidence also falsifies the statement 
of Jagdish Raj that he did not see 
the appellant in the morning of 3lst 
July 1968 and it was only at 1.30 
p-m. that with the raiding party he 
went for the first time on that day 
to the office of the appellant. Jagdish 
Raj is completely belied by this evi- 
dence on an important part of the 
prosecution case. 


8. Thr prosecution case also 
suffers from another serious infirmity 
and it is that it rests entirely on the 
evidence of witnesses who are either 
interested witnesses or police witnes- 
ses. Jagdish Raj was clearly an in- 
terested witness because he was con- 
cerned in laying the trap for the ap- 
pellant. Arjun Das was also an inte- 
rested witness as he was a relative of 
Jagdish Raj. Jagdish Raj admitted in 
his evidence that Arjun Das was his 
relative and so did Arjun Das. It is 
a little interesting to know that. Ar- 
jun Das was not secured as a witness 
to the raid by Inspector Hardas 
Singh. He was picked up by Jagdish 
Raj when he was going to meet his 
sister in Putlighar and taken to the 
Special Enquiry Agency. His evi- 
dence was that he had taken leave 
on that day from his work as he 
wanted to meet his sister. But curi- 
ously enough, he allowed himself to 
be persuaded to go as a witness of 
the raid and even after the raid was 
over at about 3p.m.hedid not go to 
meet his sister in Putlighar. It ap- 
pears to us extremely improbable 
that Arjun Das was really going to 
meet his sister when he was diverted 
by Jagdish Raj and taken as a mem- 
ber of the raiding party. If that 
was the mission for which he had 
taken leave, he would not have gone 
with Jagdish Raj and even if he did. 
he would have gone to meet his sis- 
ter afterthe raid was over. It seems 
‘fo us that Arjun Das had taken leave 
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for the purpose of assisting Jagdish 
Raj in arranging the reid and he was 
clearly and indubitadly an interested 
witness. Now it is significant that 
the only two per‘ors whe witnessed 
the actual passing of bribe were Jag- | 
dish Raj and Ariun Das Inspector 
Harda Singh knew very well that 
Ariun Das was brought by Jagdish 
Raj. and presumably. he was connect- 
ed with Jagdish Raj and could not. 
therefore. be regarded as an indepen- 
dent person, even so he did not care 
to secure an indevendent person to 
act as’ a witness of the raid In fact. 
one Mchan Lal had acted as a wit- 
ness when Jagdish Rai gave informa- 
ticn to Inspector Hardas Singh in re- 
gard to the demand for bribe made by 
the appellant and though he was an 
independent person he was not taken 
as a witness by Inspector Eardas 
Singh when the latter went for the 
purpose of the raid. Instead, one 
Makhan. who was a sweeper in the 
whole time emvlovment of the police. 
was taken as. a witness. But. even 
he was not sent along with Jagdish 
Rai to witness the passing of the, 
bribe It is indeed difficult to see 
how Makhan could possibly be re- 
garded as an independent witness It 
is indeed a sed commentary on the 
functioning of the anti-corrunticn de- 
partment in this case that the only 
safeguard against false implication in 
the offence of bribery which is pro- 
vided by the presenze of independent 
and respectable witnesses. was com- 
pletelv ignored and two witnesses 
were taken, one of whom was a re- 
Jative of Jagdish Rai and the other. 
a sweeper in the whole time emplov- 
ment of the police. We must take 
this opportunity of impressing on the 
officers functioning in the anti-cor- 
ruption department to insist on ob- 
serving this safeguard as zealouslv 
and scrupulously as possible for the 
protection of public servants against 
whom a trap may have to be. laid. 
They must seriously endeavour to se- 
cure really independent and respect- 
able witnesses so that the evidence in 
regard to raid inspires confidence in 
the mind of the court and the court 
is not left in any dcubt as to whether 
cr not any money was paid to the 
public servant by way of bribe. We 
cannot, in the present case, rely on 
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the evidence of J agdish ‘Raj and Ar- 
jun Das for tke purpose of holding 
that a sum of Rs. 50/- was paid by 


. Jagdish Raj to the appellant by way 


l of bribe. $ 


9. Even when the appellant 
came down to the ground floor from 
his room after allegedly taking the 
bribe of Rs. 50/- and a search was 
made of his person, the persons who 


witnessed this search were not inde- 


pendent and ` respectable ` witnesses. 
Inspector Hardas Singh and Sub-Ins~ 
pector Baldev Singh were police wit- 
nesses. The other three were Jagdish 
Raj, Arjun’ Das and Makhan who 
were all interested witnesses. Mak- 
han, in fact, was not even-callec to 
give evidence on behalf of the pro- 
secution. He was dropped on the 
ground that he was not a man of 
status.. Now. this is also. a distressing 
feature of the present case. We are 
aiming to build a just “and egalitar- 
ian social order where there, will be 
` equality of status and opportunity and 
_ it is indeed difficult to ‘see-how in 
_ such social order a sweeper who -is 
„earning his livelihood by, doing hest 

‘labour can-be regarded as a man of 
no status. Be that as it may, ‘the fact 
remains that there was no independent 
person to witness the search of the 


person of ‘the appellant and the seizure. 


of five marked currency notes of 
Rs. 10/- each from his. person. It is a 
matter of regret that the prosecrtion 
did not choose to examine -Gurdev 
_ Singh, Excise & Taxation Offcer, 
- though, according to the evidenca of 
- Jagdish Raj, Arjun Das, Inspector. 


Hardas Singh and Sub-Inspector 3al- | 


‘dev Singh, Gurdev Singh happened 
to come there before the. person of 
the appellant .was~searched - and he 
was a witness io the search. ‘The 
only reason: given by the- prose- 
cution for. not. examining Gu-dev 
Singh. was. that he -declined . to 
attest the séarch,memo. But that is 
hardly- an explanation .”. which 
carry conviction.. Gurdev. Singh was 
a highly placed: -officer : -ahdi :even; 
-though he was the Head`of the. De- 
partment in which the appellant -was 
-working,’ we can safely assume that; 
“if summoned, he- would have told 
the truth, even if it hurt the appel- 
lant. We do_not think it was fair on 


can. 
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. that Gurdev Singh’s reluctance to sup- 


port the case of .the appellant, or his 


declining to become a prosecution 


g 


-~ witness against the 


appellant, who 
was his subordinate or a member of 
his staff, was neither exceptional nor 
unusual. Gurdev Singh was the only 
independent person who could have 
deposed to what happened at the 
time when the search of the person 
of the appellant was taken and it is‘ 


_ unfortunate that the prosecution did 


the part of the High Court to observe ' 
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any one of them 


stance, ‘which is 


namely, 


not summon him to give evidence. 
There: were .also fifteen to twenty 
other.. persons who . were assembled 
there at the. time of the search and 
could have been 
asked to be a witness to the search. 
But this opportunity was also not 
availed’ of by the police. There 
also one other small circum- 
rather significant 
and. it -tends to show that the 
appellant ` did not.. accept any 
monies: from Jagdish Raj as -alleged 
by the prosecution. When Inspector 
Hardas Singh arrested the appellant 


- for -the purpose of searching his per- 


son, the appellant enquired from him 
as to why he. was being arrested. 
That is hardly a question the appel- 


-lant would have -asked if he had ac- 
‘cepted bribe from Jagdish: Raj 
-cause then he would have known 
‘that he had been trapped. The evi-| 


be- . 


dence in regard to the search of the 
person of.the appellant and the sei- 
zure of five marked currency notes 
from him is, in the context of- the 
other facts and circumstances of the! 


‘case, not such as to inspire confidence| 
-and cannot be implicitly accepted. 


10. Then, there is the evi- 
dence of two. defence’ witnesses, 
Sohan . Lal (D. W. 6)-. and - 
Achhar Singh (D..W. 7). These ‘two 
witnesses have clearly stated that at 
the time when-the appellant- came 
down’ from his office at about -1.45 
p. m.,. Jagdish ‘Raj, who was following 
him, caught hold of .him and - there- 
after they grappled with each- other 
and in. the meantime the officer of 


_the anti-corruption department and 
‘two constables arrived there and sur- 
- rounded the appellant. 


About - this 
time, said these two witnesses, : Gur- 
dev Singh, Excise and Taxation Of-. 
ficer, also came out of -his office and 
when the police officer asked Gurdeyv 
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had been prepared.by him, Gurdev 


Singh refused to do-so:on the ground © 
that no currency notes were recover- ~ 


ed from the appellant in his pre- 
sence. Sohan Lal added that five 
currency notes of rupees ten each 
were lying on.the ground and the po- 
lice officer took them in his .posses-~ 
sion. This evidence given by Sohan 
Lal and Achhar. Singh clearly sup- 
ports the defence of .the appellant 
that he had not taken five’ marked 
currency notes from Jagdish Raj and 
that-the same were’ not recovered 
from his pocket when his person was 
searched. The High Court, however, 
failed ‘to take this important evidénce 
- into consideration and’ ignored it. - . 


1. afore 
said’ discussion that the evidence Jed 


on behalf of the prosecution ` is not” 


such as to inspire confidence in the 
mind of.the court- and we. must. say 
that we: are not at all satisfied: that 
the appellant either demanded bribe 
of Rs. 50/- from Jagdish Raj or that 
Jagdish Raj paid bribe of Rs. 50/- -to 
the appellant by handing over five 
marked currency notes to him or that 
' five marked currency notes of Rs. 10/- 


each were recovered from the pocket. 
of the appellant when- his person. 
was searched by the raiding party. .. 


We may take this opportunity of 
pointing out that it would be desirable 
if in cases of this kind where a trap 
is laid for a public servant, the mark- 
ed currency notes, which are used fot 
the. purpose of trap, are treated with. 
phenolphthalein powder.so that the 


handling of such marked: currency. 


notes by the.public servant can’ be 
detected by. chemical, process’ and ‘the 
court does not have to depend on oral 
evidence which ^is ‘:sometimes of a 
dubious -character for the purpose of 
deciding the fate of the public servant- 
It-is but meet that science-oriented 
_ ‘detection of crime is. made a..massive 

‘programme of police; for in our tec- 
nological age nothing. more primitive 
can be conceived of than denying the 


. discoveries of the sciences as aids to _ 
- erime suppression and. nothing. cruder'’ 
` can retard forensic- efficiency: than- 


swearing by traditional oral evidenċe 
oniy, thereby discouraging liberal use 


of scientific research to prove guilt. 


Vide. Som Prakash v. State of Delhi, 


Bharat-Iron. Works v. Bhagubhai 
Singh to attest: a document which - 


‘pellant will stand 


It is clear from the afore- 


: perverse. 
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989:= 1974 Cri LJ 784). ji 

=: I2.- We are, therefore, of the 
view that the prosecution has failed 
to establish the guilt of the appellant 
and we must accordingly ` set aside 
the conviction and sentence recorded 
against the appellant and acquit him 
of, the offences charged ‘against him. 
The bail bonds executed by the,-ap- . 
discharged. ...-. 
Appellant acquitted. 
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.A. ALAGIRISWAMI, P. K. GO- 

SWAMI AND N. L. UNTWALIA JJ. 
M/s. Bharat Iron Works, Appel- 


lant v. Bhagubhai Balubhai Patel and 


others; Respondents. 
Civil Appeal No. 
(A) Industrial Disputes Act (1947), | 
Sec. 33.--- Power of Tribunal to in- 
terfere with ` order of dismissal as 


835 of 1975, 


passed in -domestic enquiry — Victi-. 
misation — What is — Pleading and- 
proof — Manifest error of’ law on 


part of Tribunal in concluding. that 
management was guilty of victimisa- 
fion.— Dismissal of writ applieation 
by Company in limine — Held, to be 


- not correct — S. C. A. No. 1404 of 


1974, D/- :25-11-1974 (Guj.), Reversed. 
(Constitution of India, Art. 226). 


Where there is no defect in pro- ~ 


- cedure in a domestic enquiry against - 


an” employee, the Tribunal, while 
granting or withholding permission 


under Section 33 does not sit as. a 


court of appeal, weighing or reappre- 
ciating the evidencé:.for itself: but 
only examines the finding of the en- 
quiry officer: on the evidence in the 
domestic enquiry as it is, in order to 
find out either whether. there’. is a 
prima facie case or if the:findings are 
Extent of Power of Tribu- 
nal to: interfere with order -of dismis- 


sal «as passed in: domestic enquiry in- 


dicated: >°; , a 17- (Paras 3,2,1) 

: -In the same case ie. where there 

is no failure of.the principles of naz- 

*(Spl. Civil Appeal No. 1404 of 1974, 
D/- .29-11-1974—Guj.) - 


Le ee 
r 
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` manner, as it were, 
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tural justice in the course of domes- 
tic enquiry, if the tribunal finds that 
dismissal of an employee is by way 
of victimisation or unfair labour prac- 


tice, it. will then have complete juris- 


diction to interfere with the order of 
dismissal passed in the domestic en- 
quiry. .In that event the fact that 


there jis.no violation. of the principles 


of natural justice in the course of 
“the domestic enquiry will absolutely 
-Jose its importance..or efficacy... 
oe ae (Para 4) 


Ordinarily a person is victimised, 
if he is made-a victim or a scape- 
goat and is subjected to persecution, 
prosecution or punishment for no 
veal. fault or guilt: of his own, in the 
of a sacrificial 
victim. Types of victimisation. indi- 
cated. aa (Paras 7, 8) 


Victimisation ‘is a serious charge 
by an employee against an employer, 
and, therefore, it must be properly 
and adequately pleaded giving all par- 
ticulars upon which the charge is bas- 
ed to enable the employer to fally 
meet them. - The fact that there is a 
union espousing the cause of the em- 
ployees in legitimate trade union 
activity and an employee is a mem- 
ber or active office-bearer thereof. is, 


per se, no crucial instance. 
(Pare 9) 


The onus of establishing a plez of 
victimisation will be upon the person 
pleading it. Mere allegations; vague 
suggestions and insinuations are not 
enough, All particulars of the charge 
brought out, if believed, «must be 
weighed by the Tribunal and a œn- 
clusion should be:reacned on a tcta- 
lity of the evidence produced. A 
proved misconduct is ., antithesis of 
victimisation’ as understood in indus- 


trial relations: This is not to say that . 


the Tribunal has no jurisdiction to in- 
terfere with an order of dismissal on 
proof of victimisation. (Paras 10, 11) 


Certain employees of a company 
-were charged for misconduct in taat 
they along with other outsiders, as- 
saulted three’ temporary workers of 
the company, on 11-10-1972, as they 
were coming out of a public Hocel, 
where they went to take their mid- 
day meal with coupons from the com- 
pany. The assault followed by prior 
threats was of some significance, as 
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` those who were assaulted were new 


workers employed by the company 
after its decision to discharge the 
temporary employees and to lay off 
the permanent workers. It was not as 
if the incident was absolutely uncon- - 
nected with work or service in the 
company. A domestic enguiry was 
held on December .24, 1972- Orders 


_of -dismissal -were’ passed on March 


12, 1973 and as certain industrial dis- 
pute was apparently pending the 
management made the requisite ap- 


‘plications under Ss. 33 (2) and 33 (3), 


Industrial Disputes Act. The Tribu- 
nal after examining the evidence of 
the domestic enquiry.: held that no 
prima facie case was made out against 


‘the workmen concerned. and that the 
findings of the enquiry officer were 


perverse and not bona fide. The Tri- 
bunal. further held on the evidence 
produced before it'that it was a case 
of victimisation for trade union acti- 
vity. The Tribunal therefore, refused 
approval and permission 
prayed for by the management. 


: Held (1) that even though there 
was no defect in the domestic enquiry 
the Tribunal was entitled to examine 
the evidence in the domestic enquiry 
in order to find out whether a prima 
facie case was made out or if the 
findings were perverse. The Tribunal 
was not, however, competent to re- 
appreciate or reappraise the evidence. 

| i (Para 15) 

(2) that it was manifestly a per- 
verse finding on the part of the Tri- 
bunal. to hold that there was not even 
a prima facie case made out 
the workmen or worse 
than it, that the findings of the 
enquiry: officer were not bona fide. 
The Tribunal had no jurisdiction in 
this case to act as a court of appeal 
as if in a criminal case and to inter- 
fere with the findings of the domestic 
enquiry; and (Para 17) 

(3) that there was a manifest 
error of law on the part of the 
Tribunal in coming to the conclusion 
that the management was guilty of 
victimisation. The Tribunal made two 
serious errors, firstly by holding that 
the offence was not established, prima 
facie. and secondly, by aliowing it to 
be influenced by an extraneous find- 
ing with regard to the lay off. Since 
it was a jurisdictional fact and the 
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Tribunal’s correct finding about vic- 
timisation would entitle it to interfere 
with the order of the management a 
wrong decision regarding. victimisation 
resulted in an error of jurisdiction on 
.the part of Tribunal in not allowing 
the applications under Sec. 33...- The 
High Court was therefore, not correct 
in dismissing the -writ application -.of 
‘the company in limine. S.C. A. -No. 
1404 of 1974, 
Reversed. 


_ Mr. M. C. Bhandare, Sr. 
eate, (Mrs. S. Bhandare, Advocate 


(Para: 19) 
Advo- 


C. Shah, M. V. Goswami and Ambrish 
Kumar, Advocates, for Respondents 
- No, 4, 5 and 9." — eR eee 
livered by | 


: P. K. GOSWAMI, J:— In a long 
line of decisicns of this Court the am- 


= bit of Section 33, Industrial Disputes - 
is now well established: ’ 


Act, 1947, 
There is. also no difference in prin- 


ciple of the law applicable to a case’ 


under Section 10, Industrial Disputes 
Act and that under Section 33. To 
put it clearly, it is this: 


When an application under Sec- 


tion 33. whether for approval or for. 


‘|permission is made to a Tribunal 
it has initially a limited jurisdiction 
only to see whether a prima facie case 
is made out in respect-of the miscon- 
duct charged. This is, however, the 
position only: when the domestic èn- 
quiry preceding the order of dismissal 
is free from any defect, that is to say, 


free from the vice of violation of the - 


principles of natural justice. If on 
the other hand, there is violation of 
-ithe principles of natural justice, the 
Tribunal will then give opportunity 
to the employer to produce evidence, 
if any. and also to the workman to 
rebut it if he so chooses. In the lat- 
ter event the Tribunal will be entitl- 
ed to arrive at its own conclusion on 
merits on the evidence produced be- 
fore it with regard to the proof of 
the misconduct charged, and the Tri- 
bunal. then. will not be confined 
merely to consider whether a prima 
facie case is established against the 
employee. In other words, in such 
an event. the employer’s findings in 
the domestic enquiry will lapse and 


D/-..25-11-1974 (Guj), ` 


əf: 
M/s.. Bhandare Parekh & Co., Advo-. 
cate with him), for Appellant; M/s. B., 


~ yee with reference to-the-charge or if 
‘, „nO reasonable person ‘can arrive at a 


Judgment of the Court was de- 
. known as a perverse finding. 


-there is no prima facie case of guilt 


- these will be substituted by the inde- 


pendent conclusions of the Tribunal 
on merits. = 


| De There is a two-fold ap- 


“proach to the problem and ‘if lost 


sight of, it may result in some confu- 
sion. Firstly, in a case where there 
is no defect in procedure. in the 
course of a domestic’ enquiry’-: into 
the charges for misconduct ‘aga 


against] _ 


an employee, the Tribunal can.-inter-|. 


fere with an ‘order of dismissal 
one or:other of the following condi- 
tions:— ` . p 
(1) If there is ‘no legal evidence 
at all recorded in the--domestie en- 
quiry against the concerned. emplo- 


conclusion of guilt on: the charge 
levelled against the: employee on the 
evidence recorded“ against him in the 
domestic enquiry.. This is what is 


-` (2) Even- if there is some légal 
evidence in the domestic enquiry but' 


made out against the person charged 
for the offence even onthe basis that 
the evidence so recorded is reviable. 


‘Such a case may overlap to sore ex- 


tent with the’second part of the con- 


dition No. 1 above. A prima facie case 


is not, as in a criminal case, a case 
proved to the hilt. 


3e It must be made clear in 
following the. above principles, one or 
the other, as may be applicable in a 
particular: case, -the Tribunal does 


not sit as a court of appeal, weighing 
- or reappreciating the evidence for it- 


self but only examines the finding of 
the enquiry officer on the evidence 
in the domestic enquiry as itis in 
order to find out either . whether 


there is a prima facie case or if the 


findings are perversa.. 


4. Secondly, in the:same case 
ił. e. where there is no failure cof the 
principles of natural justice in the 
course of domestic enquiry, if the Tri- 
bunal finds that dismissal of an em- 
ployee is by way of victimisation or 
unfair labour practice, it will then 
have complete jurisdiction to inter- 
fere with the order of dismissal pass- 
ed in the domestic enquiry. In that 
event the fact that there is no viola- 
tion of the principles of natural jus- 


l 


’ 


ont - 


-. wpon its judicial. discretion. « 
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tice in the course. of the do- 
mestic enquiry will absolutely lose 
its importance or efficacy.’ >- - 

5. °Whether:and .under what 
facts and circumstances, ; a`- Trikunal 


will accept “the plea of victimisation ., 
; will . depend ~ 


against the employer 
a. 6 -What is. victimisation iS 
“again a multi-headed .. monster to 


" tackle with. The word ‘victimisation’ ~ 
is not defined inthe Industrial Dis- 
z- - -putes .Act. 


An “attempt to “describe 
‘unfair practices. “by employers. oy -a 
deeming definition -was made -tnder 


T Section 28K- in Chapter III B o= the 


Indian, Trade’ ‘Unions | (Amendment) 
Act 1947 (Act: XLV of -1947). bui we, 


understand, it has not yet been brought 


into force. “The concept of victimisa~ 
tion is to a large extent. brought out 


under Section 28K of: that unenforced.. 


law and it--may be .worthwhile to 
quote the same as it throws. sufficient 
light on the topic and will offer guid- 
ance to Tribunals in 
ticklish issue of this nature: 

Section: 28K. “Unfair prac:ices 
by employers.— : < ' 


The: following shall be deemed to- ° 
be unfair practices on the part cf an 


employer, namely— » . 


(a) to--interfere. with, restrain .or 
coerce his workmen:.in the exercise 


of their rights to organize, form, join. 


or assist a' Trade Union. and to engage 
in concerted -activities for the pursose 
“of mutual aid or protection, À 

' (b) ‘to interfere with the forma- 
tion or administration of any Trade 
Union or to. contribute financial or 
other support to it; : 


(c)-to discharge, or’ otherwise dis“ 


r 


-criminate against, any officer’ of a 


recognised Trade Union because oZ his. 


being such officer; 


=`. (d) to discharge or otherwise dis- 
"criminate against any workman be-- 
`- cause he 


has made allegations or 
given evidence in any. enquiry or pro- 
ceeding relating to any matter <uch 
as is referred to in sub-section (1) of 
Section 28-F; 


(e) to fail to comply with -the 


provisions of Sec. 28-F: | 

Provided that the refusal of an 
employer to permit his workmer to 
engage in Trade. Union activities dur- 
ing their hours of work shall noz be 


adjudicating a 
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deemed to be an-unfair ‘practice on 
his part”. ; Eo t 


-Section 28-F provides for, rights of 
recognized Trade Unions. . 


_ 7. Ordinarily a person is vic- 
timised, if he is made-a victim or a 
scapegoat and. is subjected to persecu- 


. tion, -prosecution or «punishment for 
-no real’ fault or guilt of-his-own,' in 
. the manner, as it were, -of a sacrifi- 
cial victim. | 


zic It is, therefore, manifest 
that -if actual. fault or. guilt. meriting” 
the - punishment is established. such 


- action will -be rid'ʻof-the taint of vic- 


timisation. . i a l 
8.: It is apparent- that victimi- 


sation may partake of various types, 
. to cite one or two. only, for example, 
.pressurising an employee to leave’ the 


union or union activities; treating an 
employee unequally or’in an obvious- 
ly discriminatory manner for the sole 


‘reason of his connection with union 


or his ‘particular union activity; in- 


_ flicting a grossly monstrous punish- 


ment ‘which no ‘rational person would 
impose upon an @mployee and _ the 
like. o pT : | l 

_ 9.7. A word of: caution is neces- 
sary. -Victimisätion is a serious charge 


-byan ‘employee against .an employer, 


and. therefore, it must be properly 
and. adequately: pleaded. giving al 


“particulars upon which ‘the charge is 


based to..enable the employer to ful- 
ly meet them.- The charge must not 
be vague-or indefinite being as it is 
an amalgam of facts as well as infer- 
ences and. attitudes. The fact- that 
there-is a union espousing the cause 
of the’ employees in legitimate trade/ 
union activity“ and ‘an employee is .a! 
member or active office-bearer there- 
of. cis, perse, no -< crucial instance. 
Collective- bargaining being the order - 
of the day in a. democratic social wel- 
fare State, legitimate trade union acti-- 
vity .which must shun all.-kinds of 


. physical threats,~coercion or violence, 


must march with a spirit of tolerance, 
understanding and grace in dealings 
on the part of the employer. Such 
activity can flow in -healthy channel 
only on mutual co-operation between 
employer and employee and cannot 
be considered .as irksome by the 
management in the best interest of 
the concern. Dialogues with - repre- 
sentatives of a union help striking a 
delicate balance in vadjustment and 
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settlement -of various contentious 
claims and issues. k 
10. The onus of establishing a` 


plea of victimisation will be upon the 
person pleading it. Since a charge of 
victimisation is a serious matter re- 
flecting, to a degree, upon the sub- 
jective attitude of‘the employer evi- 
denced by acts and‘ ‘conduct, these 
have to be established by safe and. 
sure evidence. Mere allegations, va- 
gue suggestions and. insinuations ‘are 
not enough. Al: particulars of -the 
charge brought out; if believed, must 
be weighed by the 
conclusion should be reached on a 
totality of the evidence produced. 


ALS Again ` victimisation must 
be directly connected with the acti- 
vities of the concerned employee in- 
levitably leading to the penal action 
without the necessary proof of a valid 
charge against him. The - question 
_|to be asked: Is the reason for . the 
punishment attributable to a, _ Bross 


misconduct ‘about which: there is “no 
trade |” 


doubt or to his particular ` 
union activity which is’ frowned upon 
by the employer? To. take an 
example, suppose therë is a tense at- 
mosphere prevailing-in a company be- . 
cause of a strike consequent upon rais~ 
' ing of certain*demands by the. union, 
each party calling the other.. ` highly 
unreasonable or even provocative. the 
Tribunal will not: readily accept a 
plea of victimisation as answer toa 
gtoss misconduct even when’ an em- 
ployee, be he. an active office-bearer 
Cof the ‘union, commits assault, let us 
. say, upon the Manager, .and there is 
reliable legal evidence to that .effect. 
In such a ĉase the employee, 
guilty, cannot be, equated with a vic- 
tim ‘ora scapegoat’ and the plea `of 
victimisation as, a defence’ will: fall 
flat. 


established,’ as required, on legal. evi- : 
dence either in a fairly conducted 
domestic enquiry or before the Tribu- 
nal on merits, the plea of victimisa- 
tion will not carry the’case of the 
employee any further. A proved mis- 
conduct is antithesis of victimisation 
as understood in industrial . relations. 
This isnot to say that the Tribunal 
has no jurisdiction to interfere with 
an order of ‘dismissal on proof of vic- 


timisation. 7 


Tribunal and a 


. work or .service;in the. company. 


found n 


This is why once, in. the opinion. _ 
' of the Tribunal a gross misconduct ‘is - 


v. Bhagubhai (Goswami J) ALR. 


12. `- After clearing the grounds 
on principles, coming to the facts of 
the present case the eight respon- 
dents were charged for misconduct 
in that they along. with other out-. 
siders, - in all numbering about 
- twentyfive persons, assaulted three 
temporary ‚workers of. the ..company, 
namely,‘ Ratilal Nathubhai Chowdhari, 
Vasant. Babulal. Patil and ` Jivanbhai ` 
„ Eddas. Patel, on October 11, 1972, as - 
-they were coming out of Hotel Mani- 
sha, a public Hotel, where: they went 
- to take. their midday meal, with cou- 
pons from the company. The Hotel 
was about one or. two' ‘furlongs away 
from the factory. The assault. was of 
some significance, as those .who were. 
assaulted Were new workers employ- 
“ed by the company after. its decision 
‘to. discharge .the temporary - emplo- 
_yees and. to lay off -the permanent 
“workers. It was ‘not. ‘as if-the inci- 
dent was absolutely. unconnécted with 
It 
is stated in. course of the ‘evidence in 
the domestic ` -enquiry that. two per- 
sons threatened the assaulted workers 
saying. "why we were going on work, 
go away from here immediately leav- 
‘ing the-work or else you, “would be 
beaten”. Assault followed’ this torean: 


13. The `- ‘fessondente: were 
charged by the: management on Octo- 
‘ber 28,.1972, and they denied the 
charges as false ‘and pleaded: victimi- 
sation on account of trade union acti- 
vity. A domestic enquiry was: held- 
on December 24,. 1972. Orders. of dis- 
missal were pared: on March ` 12, 1973 


ova Ma, 


‘made the Stas requisite - applications 
“under Ss, 33 (2) and’ 33 (3) Industrial 
‘Disputes. Act. Three ofthe workmen 
were protected workmen. 


14. The Tribunal: did not find . 
Jany defect in the domestice enquiry. 


*Since the workmen repeated the plea- 


-of victimisation before the Tribunal, 
evidence of both parties was record- 
ed only with. regard to that plea. 
Evidence was not given ‘before: the 
Tribunal with regard to the actual in- 
cident. A large number of documents 
were - filed -by the union. The 
management filed’ the proceedings of 
the domestic enquiry and also certain 
other -documents. The Tribunal after 
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examining the evidence of the dcmes- 
tic enquiry held that no prima facie 
case was made out against the work- 
men concerned and that the findings 
of the enquiry officer were perverse 
and not bona. fide. The Tribunal fur- 
ther held on the evidence procuced 
_ before it that it was a case of victimi- 
sation for trade union activity. The 
Tribunal, therefore, refused to grant 
approval and permission prayed for 
by the management. The manage- 
ment filed an application under Arti- 
cle 226 of the Constitution in the 
High Court.of Gujarat which was 
summarily dismissed. Leave to ap- 
peal to this Court was refused br the 
High Court and hence this appeal -py 


_ special leave. l 

15. ` On the principles.of law 
laid down’ by this Court even though 
there was no defect in the domestic 
enquiry: the Tribunal was entitled to 
examine the evidence in the domestic 
enquiry in order to find out whether 
a prima facie case was made out or 
if the findings are perverse. The 
Tribunal was not, however, compe- 
tent to reappreciate or reappraise the 
evidence. The Tribunal referred to 
the evidence of the three witnesses re- 
corded in the enquiry with regard to 
the incident. Two of the three persons, 
viz, Ratilal Nathubhai Chowdhari and 
Vasant Babulal Patil, were the `as- 
saulted workmen and the third. wit- 
ness, Gokulkumar Devidas, was a 
permanent worker of the company. 
The Tribunal extracted the material 
part of the evidence from the domes- 
tic enquiry. and we may now refer to 
the same. The case appears “to ‘be 
that two unnamed persons, who are 
not chargesheeted, first threatend the 
assaulted workers and a little later 
about 25 persons came and gave them 
fist blows. The assaulted workers 
were newly employed after a lar off 
of the permanent workers had been 
raised. ` Ratilal Nathubhai Chowchari 
joined the company in October; 1972 
ie. only a few days before the assault 
“when the workmen concerned . were 
admittedly: not working in the com- 
pany. . Ratilal Nathubhai Chowdkari’s 
evidence recorded in the domestic en- 
quiry.is as follows:— 

“That he does not - know these 
workers That when he 
came out at that time -workers rom 
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Bharat Iron Works assaulted him and 
other workers with him and were 
beaten by fist blows.” . ` 


Vasant Babulal Patil, who was work- 
ing in the company from October 6, 
1972 “deposed that he does not know 
if the workers present at the enquiry 
are company’s workers that on 11-10- 
1972 at noon in the recess they five © 
persons were going to Manisha Hotel 
for lunch, that they were sitting- in 
the hotel. That persons of the Union 
were present there. These charge- 
sheeted workers were present there 
in the crowd. That two persons came 


‘and threatened us as to ‘why we were 
going on.work, go away from here 


immediately leaving the work or else 
you would be beaten.’ That when he 
came out after lunch the persons: of 
the Union beat him and other persons 


. with him were-.also beaten, that the 


persons who were beaten with him 
were Ratilal Mathu, Jivan Iddas,. Ek- 
nath Ramesh. They were. also : beaten 
by the workers who are here at: pre- 
sent, that then they came to the 
company and informed the clerk.” 

He also stated “that 20 to 25 persons 
had come.to beat him but he did not 
know all”: He further “deposed that 
he complained against the persons of - 
the Union, who are not present here 
(at the enquiry) but from those 25 
persons of crowd these persons pre- 


+ 


sent at enquiry were there......... Me eG 


16. Gokulkumar Devidas Pan- 
dey is a permanent worker who is 
expected to recognise the workers 
charged. His evidence in the enquiry 
as recorded in the report is as fol- 
lows:— l 


-That after while when we came 


out the workers: of LMP and ` 
Bharat’ Iron Works were’ beaten.. 
That at that time he (sic) was- 
at a little distance. -That these 
persons who. are present now 
were there among the persons who 


‘had assaulted’ workers. ‘That other 


persons were also there whom he did 
not: know.” wo 


‘The. third assaulted person was not 


examined. On the above State of the 
evidence the enquiry: officer held 
“both of them (meaning the witnesses 
assaulted) have identified them 
(meaning the chargesheeted workmen) 


N 
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that they were among the assailants... 
"I, therefore, hold that the incident 
has occurred. The point to be de- 
cided is whether any one- of the 
workers facing this inquiry was 
among the assailants............ os 

“I also hold that it is proved thet 
these workers have beaten the 
workers of the factory”. 


1%, On the above state of the 
one way. evidence against the respor- 
dents with regard to the incident and 
in the absence of any denial by them 
by examining themselves before the 
enquiry officer and offering themsel- 
ves for 
management, it is manifestly a per- 
yerse finding on the part of the Tri- 
bunal to hold that there is not even 
a prima facie case made out against 
the workmen or, worse than it, that 


the findings of the enquiry officer are . 


not bona fide. The Tribunal had -no 
jurisdiction in this case to act as a 
court of appeal as ifin a criminal 
ease and to interfere with the findings 
Jof the domestic enquiry. Lastly, the 
Tribunal’s interference with the find- 
tings of the domestic enquiry could 
have been justified if it was-right in 
its conclusion that a case of victimi- 
sation has been made out. .. 


18- We may, therefore, refer 
to that part of the Tribunal’s order 
where it is found that the. plea. of 
victimisation was justified. Ordinari- 
ly we would not go into such a ques- 
tion of fact in an application under 
Article 136 and that again when there 
is no direct appeal from the order of 
the Tribunal. 


19. > Jf the finding of the Tri- 
C bunal that it was a case of victimisa- 
-tion is correct, the Tribunal could in- 
‘terfere with the orders of dismissal. 
On the test laid down above with re- 
the Tribunal by wrongly holding 
that no prima facie case was 
blished naturally fell into an error: 
Tf the Tribunal held, as’ it should 
‘have rightly held, that the’ offence 
was established, no question of victi- 
misation could arise. Such an- inei- 
dent may be an ‘unholy spark- and 
aberration out of certain prevailing 
confrontation but cannot have i the 
. protective umbrella of legitimate trade 
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cross-examination by the coming to the 


esta- 
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union activity. Besides, the Tribunal 
in accepting the plea of victimisation 


‘took into consideration an extraneous 


factor, namely, about the justifiability 
or otherwise of the lay off. Lay off 
was beyond the scope of.the enquiry 
under Section 33 and the Tribunal 


went wrong by unnecessarily arriving — .- 


at a conclusion against the manage- 
ment that lay off was unjustified. 
This conclusion of the Tribunal large- 
ly influenced it to hold the manage- 
ment guilty of victimisation. We are, 
therefore, clearly of opinion that in! 
this case there is a manifest error of! 
law on the part of the Tribunal in! 
conclusion that the 
management was guilty of victimisa- 
tion. The Tribunal made two serious 
errors, firstly. by holding that the of- . 
fence was not established, prima 
facie, and secondly, by allowing it to 
be influenced by an extraneous find- 
ing with regard to the lay off. Since 
it is a jurisdictional fact and the Tri- 
bunal’s correct finding about victimi- 
sation would entitle it to interfere 
with the order of the management a 
wrong decision regarding  victimisa- 
tion resulted in an error of jurisdic- 
tion on the part of the Tribunal in 
not allowing the applications under 
Section 33. The High Court was, 


_ therefore, not correct `in dismissing 


the writ application in liminé. 


20. In. the result the appeal is 
allowed and the order of the High 
Court as well as the orders of the .Tri- 
bunal are set: aside. The Tribunal 
committed an error of jurisdiction in 
not allowing the applications. The 
Tribunal is, therefore,. directed to re- 
cord appropriate orders allowing the 
applications under Section 33. The 
appellant will, however, pay the costs 


of the Respondent as already order- 
ed. i ft 


gard to, victimisation, it is found that . . 


21: CMP No. 5579 of 1975 of 
the appellant praying for condonation 
of délay in filing additional documents 
is rejected. l a u ae ! 


Appeal . allowed. 





1976 


AIR 1976 SUPREME COURT 105 
(From: Delhi (1975) 2 F. A.C. 16) 
P. N. BHAGWATI AND R. S. SAR- 
- “KARIA JJ. - 


1. Mangu Ram (In S. L. p. No.. 
-918 of 1975): 

a 2. M/s. Ram -Parshad Gondamal 
through Ram Pershad- and Jaicayal 
(In S. L. P. No. 919 of 1975), Peti- 
tioners v. Municipal Corporation of 
Delhi, Respondent. 


Petns. for Spl. Leave to Appeal 
(CRL) Nos. 918-919 of 1975, D/- 1¢-10- 
1975. 


(A) Limitation Act (1963), ‘Se. 5, 
- 29 — Applicability of: S. 5 to applica- 
tion for special leave under Sec- 
tion 417 (3) Criminal P. C. (189%) — 
(Criminal P. C. (1898), Section 417). 


. There is an important depazture 
made by the Limitation -Act, 19€3 in 
so for as the provision contained in 
Section 29, sub-section (2) is concern- 
ed: Since under the Limitation Act, 
1963, Sec. 5 is specifically. made ap- 
plicable by Section 29, sub-sectior (2), 
it càn- be availed of for the purpose of 
extending the period of limitation 
prescribed by a special or local law 
if the. applicant can show that he had 
sufficient cause ‘for not presenting 
the application within the period of 
` limitation. It is only if the spec:al or 
local.law expressly excludes the ap- 
plicability of Section 5, that it would 
stand displaced. The time limi of 


sixty days laid down in sub-s. (=)-of . 


Section 417,- Criminal P. C. (1898, isa 
special law. of limitation and thee is 
“nothing, in- this; special law which 


expressly excludes the applicability. 


-of Sec. 5. Limitation Act.: Mere pro- 


vision of a period of limitation in. 
Sec. 417 (4) in howsoever peremptory: 


or imperative language is not suffi- 
cient to displace the applicability of 
‘Sec. 5. The conclusion is, therefore, 
irresistible that in a case where an 
application for special leave -to appeal 
from ‘an: order of acquittal is -~ filed 
after the coming into force’ of the 
Limitation Act,- 1963, Sec.. 5 would bė 
available to the: applicant”: and if. he 
- can show that‘he had sufficient cause 
“for not preferring’ the ‘application 


‘within the limit of sixty days ` pres- . 


“eribed in sub-s. (4) of Sec. 417, the 
JS/KS/D871/75/DHZ. 


Mangu Ram v. Delhi Municipality . 


the firm of M/s,- 


- damal owned a shop | 


-Phool Gulab.. On 8th August, 
. the Food Inspector of the Municipal 


‘[Prs. 1-2] S. €:-105 


application. would not be barred” and 
despite the expiration of. the ‘time 
limit of sixty days, the High -Court 
would have the power to entertain 
it. AIR 1964 SC. 260, Distinguished. - 

șz- ° (Para 7) ` 


l Cua Referred: Chronological Paras 


AIR 1964 SC 260 = 1964 A) Cri LJ ` 
152. i - 9, 6, 7 


Mr. Frank Anthony Sr. Advocate, 


(Mr. K.. C. Dua, Advocate with him), 
‘(In SLP No. 918 of 1975); Mr. C. L. 
‘Sahu Advocate, (In SLP No. 919 of 


1975) for Petitioners; M/s. B. P. Mahe- 
shwari and Suresh Sethi, Advocates, - 


for Respondent (In both the Peti- 
tons.) 
“Judgment of the Court was: de- 


; livered by 


‘BHAGWATI, J.:— These are two 
special leave petitions which -are -be- 
ing disposed of by us by judgment 
after hearing both sides. There is 
only one question of law which arises 
for determination and since it lies in 
a very narrow compass and is con- 
cluded against the: petitioner by the 
language of the new statutory enact- 
ment in Sec. 29 (2) of the Limitation 
Act; 1963, we ‘thought that it would 


‘be a futile . exercise. to grant special 


ledve and then hear the appeals and 
hence’ we decided to hear. these two 
special leave petitions after issuing no- 
tice to the respondents so that” the 
question of law arising for considera- 
tion can be finally determined by a 
pronouncement of this Court. 


2.: The petitioner ~ in Special 
Leave Petition No. 918 of 1975, here- . 
inafter referred to as Mangu Ram, 
was at all material times a partner in 


damal, which is the petitioner in Spe- - 
cial Leave Petition No. 919 of 1975. - 
The firm of M/s. Ram Parshad Gon- ` 
in . Kharibaoli, 
“ sold’: inter alia 
-1969, 


Delhi ‘where it 


Corporation of Delhi purchased * two 
samples. of Phool: Gulab: -from:. the 
shop of the firm of M/s. Ram Parshad 


.Gondamal -for analysis after comply- 
‘ing ‘with the procedure prescribed by 


law and each sample was divided into 


cthree-‘parts, out of which one. -part 


‘was sent-.to the Public Analyst: for 
analysis, the other was retained by 


pau 
“ 


Ram Parshad Gon- e 


. “a 
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the Food Inspector and the ‘third was 
handed over to Mangu Ram who sold 
the samples on. behalf of the firm of 
M/s. Ram -Parshad Gondamal. ‘The 
_ first sample was marked O. P.’K. 169 
and the.second was marked O. P. K. 
170. It was found from the report _ of 
the analysis made by the Public Ana- 
lyst that both samples O. P. K. 169 
- and ʻO. P. K. 170 - were adulterated 
and hence the Municipal Corporation 
of ‘Delhi filed two‘complaints, one in 
respect of each’ sample; against Man- 
.gu Ram and the firm of M/s. Ram 
-Parshad Gondamal in the’ Court ` of 
the Judicial Magistraté; “1st Class, 
Delhi for an offence under Section ‘7 
read with Section 16 of the Preven- 
tion of Food Adulteration Act, 1954. 
-These two complaints were ~ consoli- 
dated and tried together by the learn- 
ed Judicial Magistrate. During. the 
course of the trial,,on an application 


made by the Mangu Ram and the. 


firm of M/s. Ram Pershad Gondamal, 


one part of each of the two samples , 


lying with them was sent by the 
learned Judicial Magistrate to the 
- Director, Central Food Laboratory. for 
analysis as required. by Section 13, 


sub-section (2) of the Act. The Direc- - 


tor, Central Food Laboratory, analys- 
ed the two samples sent to him, and 
issued a certificate in respect of each 
of them showing the - result of the 
analysis. The certificate in respect of 
sample O. P. K.:169 showed the pre- 
sence of Tartrazine indigo Carmine 
which was then a’ non-permitted Coal 
Tar dye, but subsequently permitted 
“by reason of amendment of rule 
29 of the Prevention of - Food 
Adulteration Rules, - 1955, while 
the certificate in respect of- sample 
O. P. K. 170 revealed the presence of 
Rhodamine B,. which was at all times 
a non-permitted' coal... tar -dye. . The 


learned Judicial,’ Magistrate; in view 


of these certificates of the Director, 
Central Food Laboratory, came to the 


conclusion that both the samples sold’ 


by Mangu Ram on behalf of the firm 
of M/s:..Ram Pershad Gondamal 
were adulterated, but: since. ‘Phool 
Gulab” of these two - samples 
was’ purchased by the firm of 
M/s. Ram Parshad Gondamal ‘from 


M/s. Venkateshwara & Co. which wasa ` 
and 


large manufacturing concern 
hence presumably a licensed -manu- 


W: 


A.I. R. 


facturer, the learned Judicial Magis- 
trate held that Mangu Ram and the 
firm of M/s. Ram Parshad Gondamal 
were entitled to the benefit of Sec- 
tion 19, sub-s. (2) of the Act and ac- 
cordingly acquitted them by an order - 
dated 18th March, 1971. ` 


3. _- The Municipal Corporation 
of Delhi, . being aggrieved by ‘the 
order `of; acquittal, made an applica- 
tion to the High Court of Delhi 
under Section 417 sub-section (5) of 
the»Code’ of Criminal Procedure, 1898 
for Special leave to appeal from the 
order of acquittal. Sub-section (4) of 


‘Section 417 required that the appli- 


cation for. special leave should be 
made before the expiry of sixty days 
from the date of the order of acquit- 
tal and, therefore, after excluding the 
time taken in obtaining certified .copy 
of the order of acquittal, the applica- 
tion for special leave should have 
been -filed on 25th August, 1971, but 
It came to be filed two: days late; 
namely, on 27th August; 1971. The 
Municipal Corpn. of © Delhi, - there- 
fore, made ari application for condo- 
nation of delay by invoking Sec. 5 of 
the’ Limitation Act, 1963 and plead- 
ed that’ there was sufficient «cause 
which ‘prevented it from’ ‘mak- 
ing the application for special leave 
within time. The High Court,-by an 
order dated 3rd November, 1971 con- 
doned the delay as there was in its 
opinion sufficient cause for not mak- 
ing the application for. special leave ‘ 
Within ‘the time prescribed: by sub- 
section (4) of Section 417 and, taking 
the view that this was a fit ‘case 
which deserved the exercise of dis- 


_ cretion under sub-section (3) of- Sec- l 
tion 417, the High Court granted spe=- - 

< cial ‘leave to the Municipal Corpora- 
_tion of Delhi-to“appeal against the 


order of acquittal’: - 

4. . The appeal..was thereafter 
heard, by .a Division: -Bench of the 
High Court. The High Court took the 
view that there was no- evidence on 
record to show that M/s. Venkatesh- 
wara & Co. from whom Phool Gulab 
was purchased by the firm of -M/s. 


‘Ram Parshad Gondamal was a, licens- 


ed. manufacturer, nor was there any 
written -warranty in the prescribed 


. form -obtained by the firm of, M/s 


Ram- Pershad Gondamal from’ M/s. 
Venkateshwara. &-Co,; and hence. the 


a 
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defence under S. 19 sub-s. (2) was 


not -available to Mangu Ram and the 


firm of M/s. Ram Pershad Gondarnal. 
Since the certificates issued by the 
Director, Central Food Laboratory 


. Showed unmistakably the presence of. 
non-permitted coal tar dye in koth: 
the samples, there was no doubt, said | 


the High Court ‘that. the - ‘two samples’ Fs 
” it had no jurisdiction to extend ‘this 


were adulterated and inthis view the 
High Court set aside. the acquittal of 
Mangu- Ram and the firm. . of - M/s. 
Ram Pershad Gondamal and’ convict- 


ed them of. the- offence. ‘ander Seccion . 


7 read with Sec. 16 of fhè- Act for 
selling adulterated samples of Pkool 
Gulab to. thei- food Inspector.- The: 
sentence imposed. for the offence -iñ 
respect of sample O. P: K. 169 was 
only a. sentence of fine since coal tar- 
dye found in that sample subsequent- 
‘ly came ‘to be permitted by the 
amendment of Rule 29, but so fa? as 
the offence in respect of saraple 
O. P. K. 170 -was concerned, Mangu’ 
Ram -was ‘sentenced to suffer six 
months rigorous: imprisonment ‘and. to 
pay a fine of Rs. 1,000/- or in default 
to suffer rigorous imprisonment for. a 
further period of three ` 
while the firm of M/s. Ram Per- 
shad Gondamal was sentenced to pay 
a fine of- Rs. 1000/-. Mangu Ram 
and the firm of M/s. -Ram Per- 
.shad © Gondamal thereupon  <iled 
the present petitions for’ special leave 
to appeal against the order of convic- 
tion and sentence passed“against them. 


5. There was -nothing - that 
.could besaid on behalf of Mangu Ram 
and the firm of M/s. Ram _Pershad 
Gondamal on the merits of the zon- 
viction and sentence since the certifi- 
cates of the Director, Central.. Food 
Laboratory clearly showed the . pre-. 
sence of-non-permitted @oal tar- dye in 
both the samples, and it was impos- 
sible to contend that ~=he two sanc-ples 
were not adulterated. The only argu- 
ment which could be advanced on 
their behalf was —— and that was the 
only argument pressed before us — 
that the time limit of sixty days 
prescribed in sub-s. (4) of Section 417 
for the making of an application: for 
special leave under sub-section (£) of 
that section was a mandatory anc in- 
exorable time limit which could not 
be relieved against or relaxed ard it 
excluded the applicability of -Section 


Mangu Ram v. Delhi Municipality 


mor ths, . 
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5 of the Limitation Act, 1963. It was 
urged that having regard to the clear 
and specific language of sub-s, (4) of 
section 417 which left no scope for 
doubt ‘or ambiguity, the High Court 
was statutorily obliged: to reject an 
application: for special .leave ..made 


„after the expiry of.sixty days from 


the date of the ordet of acquittal. and 


time: limit of sixty days by resort to 
Section 5 of the Limitation Act, 1943. 
This contention was sought to be sup-. 
ported by reference to a decision of. 
this Coürt in Kaushalya Rani v. Go- 
pal Singh, AIR 1964.SC 260 = (1964 
(1) Cri LJ 152). Now, prima facie, 
it might seem at first blush that the 
decision in’ Kaushalya Rani’s ‘case is 
directly applicable in the present ‘case 
and clinches the decision of the issue 
in favour of -Mangu Ram and the firm 
of M/s. Ram Pershad Gondamal, But 
a closer scrutiny will reveal that it is 
not so. The decision in Kaushalya 
Rani’s case is clearly Ses 
from the present ‘case. 


6: The question Hick. arose 
for consideration in, Kaushalya Rani’s’ 
case AIR 1964 SC 260 = (1964 (1) Cri 
LJ 152) was apparently’ the same as 
in the present case, namely, whether: 
the time limit of sixty days prescrib- 
ed in sub-s. (4) of Sec. 417 for mak- 
ing an application for special leave 
under sub-s. (3) of that section could 
be extended by invoking Section. 5 of 
the Indian Limitation Act, 1908.’ This 
Court held that sub-section (4) of Sec- 
tion 417 laid down ‘a special period 
of limitation, for an application by a 
complainant for special leave to ap- 
pegi against an order of acquittal and 


“in that sense, this rule of sixty days 
bar is- a special law, that is.to say; a 
rule of- limitation which is specially 
provided for in the Code itself, which, . 
does not ordinarily provide for a pe- 
riod of limitation for appealg or: ap- 
plications.” 


This -Court pointed out that since 
“the ` special rule of limitation laid 
down in sub-section (4) of S. 417 of 
the Code is a Special law of limitation 
governing appeals by private prosecu-: 
tors, there is no difficulty in coming 
to the conclusion that Section 5. of 
the Limitation ` “Act is wholly out of 
the way, in view of Section ae (2) (b) 
of the Limitation Act.” 


108 S.C. [Prs. 6-7] Mangu Ram v. Delhi Municipality 


The applicability of Section 5 of the 
Indian Limitation Act, 1908 was thus 
held. to be excluded in determining 
the period of limitation of sixty days 


-prescribed in sub-section (4) of 5ec-. 


tion 417 by reason of Section 29 (2) (b) 


_ of that Act which provided in so many. 
terms that “for the. purpose of deter- 


‘Mining ‘any period of limitation. pres- 


‘eribed..for- any suit, appeal or appli- 


cation by any -special or. local law, 
the: remaining provisions of. this Act” 
that is sections other. than Secs. .4, 9 
-to 18 and: 22 “shall not apply’... Now, 


there can be no doubt that if the pre« 


` sent. case were governed by the; In- 
_ dian Limitation Act; 1908, this deci- 
"sion ‘would wholly. apply ` and. the 
. Municipal Corporation of Delhi. would 
‘not -be entitled to invoke the aid of 


of extending the period of limitation 


of sixty days prescribed in sub-s. (4) 


of Section 417 for an applica- 


tion by a complainant for special ` 


leave to appeal against -an order 
of acquittal. But the Indian Limita- 


tion Act, 1906 has clearly no applica- 
tion in the present case, since that Act : 


is repealed by the Limitation Act, 1963 
which came into. force with 
from ist January, 1964 and the pre- 
" sent case must, therefore, be decided 
by reference to the provisions of the 
Limitation Act, 1963. . | 


7.. - There is an important de- 
partute made by the Limitation Act, 


1963 in so far as the provision. con- 


tained in Section 29, sub-section (2) 
is concerned, Whereas under the In- 
dian Limitation Act, 1908 Section 29, 
sub-section (2), cl. (b) provided that 
for the purpose of determining any 
period. of ‘limitation . prescribed 


special or local law the “provisions of 
-Ithe Indian Limitation Act; 1908, other 


than those contained in Sections 4, 


9 -to 18 and 22, shall not apply. and, 
therefore, the applicability of Section 


5 was in clear and specific terms ex- 
cluded. Section 29, sub-section. (2) of.” 


the Limitation Act, 1963 enacts-in so 


many terms that’ for the purpose of- 


determining the period of, limitation 
prescribed for any suit; appeal or ap- 


plication by any special or local law’ 
the provisions contained in Sections: 


4 to 24, which -would include Section 
5, shall apply in so far as and to the 


- sufficient cause for 


effect, 


for 
any suit, appeal or application ‘by any. ) 
_the date of that order of acquittal. 


ALL. R:. 


éxtent to which they are not express-| . 
ly excluded by such special or local 
law. S. 29, sub-s. (2), cl. (b) of the In- 
dian Limitation Act, 1908 specifically 
excluded the applicability of Section ~ 
5, wWhile-Section 29, sub-section (2). of 


-the Limitation Act, 1963 in. clear. and 
, unambiguous. terms, provides forthe, 
~ applicability of Section 5.and the ra- 
“tio of :the decision | 


C in :Kaushalya 
Rani’s case can, therefore, haye no 


application. in cases governed by-. the 


Limitation Act, 1963, since that~deci-- 


sion proceeded: on.the hypothesis. that 
the applicability. of Section .5 was ex-; ` 
` cluded by reason of Section.-29 (2) (b)~ ` 


of the Indian Limitations, Act, 1908. 


_ Since under the Limitation Act, 1963 


Section 5 is specifically made -applic- 


. able by Section 29,- sub-section (2), it 
Section 5 of that Act for the purpose ~ 


can’ be availed of- for the purpose of 
extending the. -period . of limitation}. 
prescribed by a special or local law 
if the applicant can show that he had! 
not presenting 
the application within the period of 
limitation. It is only if the*special 
or. local law expressly. excludes - the 
applicability of Section 5, that it would 
stand displaced. Here, as pointed out 
by this Court in Kaushalya § Rani’s 
case AIR 1964 SC 260 = (1964 (1) 
Cri LJ 152) the time limit of sixty 
days laid down in sub-section (4) .of 
Section 417 is a special law-of limita-]. 
tion and we: do not find anything in 
this special law which expressly ex- 
cludes the applicability of Section 5. 


It is true that the language of sub- 


section (4) of Section 417 is mandatory 
and compulsive, in that it provides in|. 
no uncertain terms that. no applica-|~ 
tion for grant of special leave to ap- 
peal from an order of acquittal shall 
be -entertained by the High Court 
after the expiry of sixty days from 


But that would be the language of 
every provision prescribing a period 
of limitation. It is because a þar 
against entertainment of an applica- 
tion beyond the -period of limitation 
is created. by a-special or local law 
that it becomes: necessary’ to invoke 
the aid. of Section 5 in order that the 
application’ may be entertained des- 
pite- such .bar. Mere provision of a 
period, of limitation in howsoever per- 
emptory or imperative language is 
not sufficient to displace the applica- 
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bility of Section 5. “The conclusion 
is, therefore, irresistible that in a case 
where ‘an ‘application for- ‘special. 
leave to’ „appeal. from an order of ac- 
guittal is filed -after the coming into 
force -of the: . Limitation - Act, - 1963, 
Section 5 would ‘be ‘available to the 
applicant and if he can show that he 


had ‘sufficient. cause for not preferring. 


the application within the time - limit 
- lof sixty days prescribed in sub-section 
(4) of Section - 417, the - 


entertain: = ees 
< Court, in the preset- o “did. not, 


therefore, act without jurisdiction’ in 
“holding: that the: “application prefer- _ 
_. red by the Municipal, Corporation of 


Delhi was not barred by. the- time 
' limit of sixty days laid down in sub- 
section (4) .of Section 417 since the 
, Municipal Corporation of Delhi had 


sufficient cause. for not. preferring ‘the . 


` application “within such time- limit. 
The order. granting. special leave was 
in the circumstances not an order 


8. We do .not, “therefore, 


Mangu Ram.and the firm. of M/s. 
Ram Pershad Gondamal ‘to. 
_ against- the order of the. High Court 
‘and we accordingly dismiss the petir 


tions for special leave: filed ‘by them. - 
a. ; . mental. -principle of- the Hindu. 
: family: is the ‘sapindaship. The ab- 


= Petitioris for special leave 
i p ae _ dismissed. 


' AIR 1976 SUPREME ¡COURT 109. 
eon Bombay (1969) - 2 ITJ 813 
(Bomi) . 


oN V. -CHANDRACHUD, R. S. SAR- ~ 


KARIA AND A..C. GUPTA, JJ. 
Surjit Lal- Chhabda; Appellant . v. 


Commissioner of- - Income-tax, . Bom- 
' bay, : Respondent. . 


“Civil Appeal No. 1819-1821 ` of 


1970, D/- 6-10-1975. 


(A) Income-tax Act, . (1922), Sec-. 
tion 3 — Hindu undivided family — |. 
Meaning of — Hindu ‘joint family and z 
Distinction - 


Hindu © coparcenary m 
(Hindu Law — Joint family). 

Under Section. 3 
divided family isa taxable unit for 


JS/JS/D820/75/DHZ 


` Surjit Lal v. L T. Commr., T 


application - - 
would not be barred and despite the. -f 

< expiration of thè time limit -of sixty- 
_|days; the High ‘Court pies have the . 


- lpower. to. High : 


appeal , 


_ jointness between the 
“his: -ancestors is no. impediment to the 
_ assessee, 4 
daughter. forming a joint Hindu fami- ` 
“ly. “That it does not take more than — 


sa Hindu un- 


} t : : 
S.C: 109 ` 
the purpose of. income-tax.: “The ex= a 
pression “Hindu undivided family” f 
must. þe construed in the sense “in 


which: ` 
Hindú ` Law. 


daughter , Put- under- the Income 


` Tax Act a - Hindu, patie g fami- ` . 
a taxe: oo 


ly, not a’ 


` coparcenary, ` 
e unit 


time being. 


birth is vested in the male i issue only, 


- females who come.in only.as heirs to 
obstructed heritage cannot be copar- ` 


ceners, Outside.. the limits of copar- 
cenary, ‘there is*a‘fringe of persons, 


males and females, who- constitute an 
--undivided or joint: family. There is 
no limit to the number 
outside the power of thé High Court. `: 
see - 
‘any reason to` grant special leave to - 


of persons 


“who can compose it nor to their re- 


moteness from the common . ancestor 


and to their relationship with one an- 
- other, 


: The. joint Hindu family is 


thus alarger body consisting of 


group of persons. who are united by. 


the tie-of sapindaship. ‘arising by. birth, © 
marriage or adoption. .The | ' funda- 
joint ` 


senčé of an. antecedent history of 
assessee- and 
“his 


‘wife and unmarried 


one..male to forma joint Hindu fami- 
BA with females l 
<(Paras 10, 12,. 124A, 13, 14, 16) 


- Income-tax . Act’ (1922), Sec- 
tion 66A — Appeal to Supreme Court 
— New point. 


It is not open to the Department 


‘to take -before the Supreme Court a. 


contention which in the first place 


‘does not arise out: of the reference 


and: which the Department’s counsel 
in the. High Court raised but did not 
press. i (Para 17) 

(C) Income-tax Act (1922), S. 3 — 
Property. thrown- in common botch- 


“it is understood under*= ithe =" 
‘It. is true. that the ` as- : 
-/sessee - cannot Constitute a` coparcen- 
ary with. his - wife and. unmarried 


| TE Melides: “only: ahs per- `` 
2 song WhO acquire by birth .an interest 
-in the” joint. or coparcenary- property 
: and these are the’ sons, grandsons and `. 
great grandsons: öf- the -holder ofthe 

-joint- property for the. l 
“Since under the Mitakshara Law,, the 
right to joint family property: by 


is well establish- 7 


[Prs, 1-2] 


noe 
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pot — Assessee. having no son. but AIR 1966 SC 1533 = (1966) 3 SCR 
only «wife and daughter — Assessee ~- 224 14, 15; 33, 36, .37, 38, 39 
‘whether to be taxed as individual or 1957 AC 540 = (1958) 34. ITR Suppl 
as: ‘member of Hindu joint family.. 42 > BSE 36, 39, 40 


- 'Thé property Katlioke..Lodge “was. 
joint 
family of: which the ` assessee was a 


not an asset. of a pre-existing . 


member. .It"became an“ ‘item of joint 
family property | for: the.. ‘first time 
“when the” assessee ‘threw’ what.was his 
separate; 


entitled to. bew. 


Lodge while it was. ‘his - separate pro- . 
petty. Their ‘rights~in that property”. 
reason... 

. thrown into: 
Not -being coat 
they ’ ‘had . 
neither a right by birth in the ‘pro-. 


were not enlarged for the 
that the property was 
the family. hotchpot. 

parceners of the assessee, 


perty nor the right; to demand -Jits 
-partition nor indeed:the ‘right, to res- 
train the assessee from alienating the 
property for ° “any: .. purpose 
ever: 
tained’ out of the income of- Kathoke 
. Lodge remained what it ‘was | 
after the. property was thrown into 
the family hotchpot. Thus, ‘Kathoke 
Lodge might ‘be. usefully described as 
the property of the family | after ` it 
- was thrown into: the, - common stock 
but it did-not follow: ‘that in: ee eye 
of Hindu Law -zit belonged * 


perty. were tò’ devolve on the: “agses- 
see as*a’ sole surviving ‘. coparcener: 


The. property which the assessee™ had. ` 


put into the common stock might 
change its legal incidents 
birth of a son but until that- 
happened -the: property in the eye of 


Hindu Law, „was really ` his. «Since 


the personal.Law of the’ ‘assesseé rë- 


garded him'`as the owner of Kathoke 
Lodge and the income therefore as 
his income even after. the property 
was thrown into the family hotchpot, 
the income would be chargeable to 
income-tax as his individual income 
-and not that of ane family.::- 


. (Paras 41, 42, 43): 


Cases Referred: “Clironlovical Paras 


AIR 1970 SC 14. 
: x 14, 15,-33, 36 
(1970) 1 SCWR 
38 


6,217 


(1970) 76 ITR 467 = 
31 
(1970) 75 ITR: ‘458 (Bom) - 


‘property | into the: _ family. 
hotehpot.* ‘The assessee had i nO ‘Son. , HIS. 
wife and-.unmatried daughter ¥ werë +s 
"maintained. bý -him ” a 
from out” of the income ` of | Kathoke,’ "vered by! ate 7 

_ CHANDRACHUD, ‘ae The. “ap? Ok 
Sellen ' Surjit 
- three sources of : ‘income. 


an“ immoveable Property; called | 


“whatso= 
Their" prior “right. to be main-.. 
-óf the income thereof. 
even’ 


' the. 
family, -asit would: have if- ine pro, 
‘of himself, his wife and. one 
That child. was ` an unmarried daugh- : 


on ‘the $ 
event. ; 


AR 1937 PC 36 = 5 TTR 9d. 6, T, 12, 


-19, 28, 31,°32; 33,-34, 35, 


` 36, 37, 38, 39, 40 
AIR, 1937 PC 239, = = (1937) 9 ITR "416 


32,, 33, 34, 35 


ATR: 1935- Bom. ia = (1935) 3 `ITR 


867 ae (+ 12, 82, 83, 84, 3B 
i (1908) ILR 32 Bom; 479: = 10 Bom, LR 
184°: E x BA ; 


Judgment of” the’ Court ‘x was: rde- 


~ 


‘Lal ` ST ga 


rw‘? 


accounts and he received ` re from 


“Ka- 
thoke Lodge”. . Thasa were his self- 
acquired properties and, until the as- 
sessment. year, 1956-E7, he used to be 
assessed“ as an individual’in. respect 
On‘; January 
26, 1956 he made a sworn‘ declaration 


“before: a Presidency Magistrate in- 
-Bombay ‘that hë had thrown the pro- * 
. perty Kathoke Lodge into the- ‘fami- 


ly hotchpot’ in order :to impress that - 
property, with’ the character of joint . 
family property” and that he - "would 


-be holding that: property as. the: Karta 


of the joint’ Hindu family consisting 
child. : 


ter. 


2. ae ccy the assessinent Soa 
ings for 1957-58, the appellant con- 


“tended that since .he had abandoned 
-all separate claims ta Kathoke Ledge, 


the incomè. which he received from . 
that property shovlé=be assessed in 
the status of a. Eindu Undivided 
Family. The income-tax authorities 


‘end the -Income-tax Appellate Tribu-. 


nal rejected that contention: for vary- 
ing reasons. The Income-tax Officer 
held that in the aksence of a nucleus 


-af joint family ‘property, there was 
. “hothing with which the appellant 
“could mingle his sevarate 
= (1969) 3 SCR 882 © 


property 
end secondly, that there could not 


‘be a Hindu undivided family without 
there being undivided. family property. 


The appellant carried the matter in 


appeal to the Appellate Assistant 
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Commissioner who differed from the 
Income-tax Officer on both the 
points “but dismissed the appeal on 
two other grounds. The A. A C 
held that even after the declaracion, 
the appellant was dealing with the 
income of Kathoke: Lodge in the 
same way as before which shewed 
that the declaration was not acted 
. upon and secondly, that even assum- 
. ing that the property was thrown in- 
` to the common stock and was there- 
fore joint family property, the income 
from that property could still be tax- 
ed in the appellant's hands as he was 
the sole male member of the farnily. 
The Tribunal accepted the declaration 
as genuine and differed from th2 A. 
A. C.’s finding that it was not ected 
upon, The appellant, according tc the 
Tribunal, was the Karta of the -joint 
Hindu “family and it was irrelevant 
as to how he dealt with the joint 
family income. The Tribunal’ how- 
ever held that though the appe-lant 
had invested his separate property 
with the character of joint family pro- 
perty, he being ‘a sole surviving CoO- 
parcener continued to have the same 
absolute and unrestricted interest in 
the property as before’ and therefore, 
in law, the property had to be treat- 
ed as his separate property. 


3. ` The appellant moved the 
Tribunal for referring five queszions 
to the High Court while the respon- 
dent applied for the reference of one 
other question. The Tribunal refer- 
red the following question only for 
the opinion of the Bombay High 
Court under S. 66 (1) of the Income- 
tax Act, 1922: '- 


“Whether, on the facts anc in. 


the circumstances of the case, the in- 
come from property known -as. ‘Ka~ 
thoke Lodge’ was to be assessec: se- 
parately as the income of the Hindu 
undivided family of which the asses- 
see was the’ karta?” - ore 

4, -In the High Court, it- ‘was 
contended on behalf :of the appellant 
that it-is'open to a male:member of 
a- joint Hindu family :to convert his 
- self-acquired property- into . 
family property by throwing it into 
the common hotchpot: that’ for effect- 
uating this purpose it is:neither n2ces~- 
sary that there should: be an. ances- 
tral or joint family :nucleus nor that 
there should be more than one male 


joint.: 
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in the joint family; and since Kathoke 
Lodge was impressed with the charac- 
ter of-joint family property, its in- 
come : belonged to the joint Hindu 
family of which the appellant was 
the Karta, the other members being 
his wife and unmarried daughter. 


= 5. “On the` other hand, the 
Departrnent contended ` that, it was ° 
contrary to the basic concept of a 
Hindu Undivided Family that a single 
male along with females could form 
a joint Hindu family; that though a 
joint Hindu family could include a 
wife and unmarried daughters, a sole 
male member could not- constitute a 
joint Hindu family along with females; . 
and that it was necessary for the for- 
mation of a joint Hindu family that 
there should be more than one male 
capable of claiming partition of the 
joint .family property. In the alter- 
native, it was urged by the Depart- 
ment that a single male could form a 
joint Hindu family along with. a co- 
parcener’s widow who is capable of 
making an adoption to her deceased 
husband but not with his own wife 
and unmarried daughter. The argu- 
ment that the existence of ancestral- 
or joint family property was an es- 
sential pre-requisite to throwing the 
self-acquired property into the com- 
mon stock was raised but was not 
pressed in the High Court. 


=t 6. On these contentions, the.: 
real controversy before the High 
Court was whether a. single male 
can form a jcint Hindu family with 
his wife and unmarried daughter: if 
yes, whether the: Karta of sucha 
family can impress his self-acquired 
property with the character of joint 
family property by throwing it’ inta 
the family hotchpot; and, lastly, whe- 


ther the income of such property can 


be assessed as the income of the joint 
family. The High Court did not en- 
ter into these questions and made its 


task ‘simple by saying: 


“Several authorities were referred 
to on either side in support of their 
respective . contentions.. We do not, 
however, propose in ‘deciding this re- 


ference te go into the larger question 
‘as to whether the property of .the as- 
‘sessee, which was originally self-ac- 
‘quired: property, assumed the charac- 


ter of. a Hindu undivided family pro- 


” 


"answered in the 
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perty, as to what are the incidents of 


à Hindu undivided family property- 


and -under what circumstances can 
-separate property become Hindu. un- 
divided family property. Some of 
these questions have been directly 

authorities - which 


were cited before us. l 
: “The question referred is confin- 
ed to the.: income’ from’ Kathoke 
Lodge. -We would, therefore, with- 
out going into these larger questions, 
prefer to rest our decision on the 
short point whether the income from 
the property known . aş  Kathoke 
Lodge after the declaration was the 
income of a‘ Hindu undivided family 
and in this respect whether’ the 
principle laid down -by -the Privy 
Council in Kalyanji’s case, AIR 1937 
PC 36; was correctly applied.” 


The High Court assumed for the pur- 
poses of argument that there ‘need 
not be more than one male member 
for forming a joins Hindu family as 
a taxable unit and that a joint Hindu 
family could lawfully consist - of a 
single male member, his wife and 
unmarried daughter.. On these as- 
- sumptions the High Court concluded 


that Kathoke Lodge, from the date 


of the declaration by which it ~was 
thrown into the common stock, was 
the property of the Hindu undivided 
~ family. It, however, held: 


Bs “But the assessee has no son and 

therefore no undivided family. His 
ownership of the property..and its 
income in fact remains the same as 
before. The fact of the existence of 
a wife or of a wite and daughter 


would make no difference to his 
ownership of that property...... His. 
position as a member of the joint 


family after the declaration would 
be the same as that of a sole surviv- 
ing coparcener, but it is now settled 
law that a person who for the time 
-being is the sole surviving coparce- 
ner is entitled to dispose.of the co- 
parcenary property as if it were his 
separate property ..:...... That is the 
position which the assessee. held so 


far as this. property is concerned. So.~ 


far as the income is concerned, he 
has the complete power of disposal 
over the income ard, even assuming 
that he is the karta of a joint Hindu 
family, there is no one who -can 
question his spending, i.e, ‘whether 


.of fundamentals might have 
the High Court from the inconsistency 
that a single- male 


A.I R. 


or not it is for legal necessity or 
other justifiable purpose. `` If > then, 
his right to the‘ income remains 
under his persónal law the same as it 
was before he made the declaration, 
the question arises whether under the 


.Income-tax Act“it must be held to be 


the income of the karta of the Hindu — 
undivided family. That is precisely 
the question which the Privy Coun- 
cil answered against the--assessee in. 
Kalyanji’s case (AIR 1937 PC 35)...... B 
TOET In our opinion, therefore, 
the assessee’s case would fall square- 
ly within the principle enunciated by 
their Lordships of the Privy Council 


. in Kalyanji’s case (AIR 1937 PO 36) 


and -upon that view the income in the 
hands of the assessee would be liable 
to be assessed as his individual in- 
come,” “ 


The Privy Council. decision on which 
the High Court relies is Kalyanji 
Vithaldas v. Commr. of Income-tax, 
(1937) 5 ITR 90 = (AIR 1937 PC 36). 
The judgment of the "High Court is 


‘reported in (1970) 75 ITR 458 (Bom). 


OT Before examining the vali- 
dity of the High Courts reliance on 
Kalyanji’s case (AIR .1937 PC _ 36) 
and the correctness of its conclusion 
that the instant case falls within the 
ratio of that decision, it is necessary 
to have regard to the principles, of 
Hindu Law governing joint families. 
The High Court. did not examine 
those principles, calling them “larger 
questions”, and preferred wholly to 
rely on, so to say, the magic touch 
of Kalyanji’s case AIR. 1937 PC’ 36. 
It assumed that a joint family may 
consist of.a single male‘-a wife and 
daughter which means that it assum- 
ed that the appellant was’ a. member 
of a joint Hindu family consisting of 
himself, his wife and daughter. How- 
ever, in the very next breath the 
High Court concluded: “But the as- 
sessee, has no son. and.therefore no 
undivided family.” -An examination 
saved 


can constitute a` 
“joint family” with - his wife and 
daughter: but if that male has no 


‘son, there can-be no “undivided fami- 


ly”. In‘the first place. joint family 
and undivided family are synonymous 
terms. . Secondly, when: one says 
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that a joint Hindu family consists of 
a single male, his wife and daughter, 
one implies necessarily that there is 
no son. If there were a son, there 
would be two males. 


8, For our limited purpose, 
fundamentals do not any more vre- 
quire a study of Sastric texts, digests 
and commentaries because judicial 
decisions rendered over the last cen- 
tury and more have given a legalis- 
tic form to what was in a large mea- 
sure a mingling of religious and mo- 
ral edicts with rules of positive. laws. 
Hindu law today, apart from the 
piecemeal codification of some of its 
branches like the laws of marriage, 
succession, minority, guardianship, 
adoption and maintenance is Judge- 
made law, though that does not de- 
tract from the juristic weight of 
Smritis like the  Yajnavalkya .Smriti 
nor from the profundity of Vijnane- 
shwara’s Commentary on it, the criti- 
que bearing the humble title of 
‘Mitakshara’. 


9. The appellant is governed 
by the Mitakshara school of Hindu 
law but that is not of any particular 
consequence for the purposes of this 
appeal. 
Mitakshara and Dayabhaga schools on 
the birth-right of coparceners and the 
rules of inheritance have no bearing 
on the issues arising in this appeal, 
particularly on the question whether 
a single male can constitute a joint 
or undivided family with his wife 
and unmarried daughter. A _ joint 
Hindu family under the Dayabhaga 
is, like a Mitakshara family, normal- 
ly joint in food, worship and estate. 
In both systems, the property of joint 
family may consist of ancestral pro- 
perty, joint acquisitions and of self- 
scauiditions thrown into the common 
stock.* In fact, whatever 
school of Hindu law by which a per- 
son is. governed, the basic concept of 
a Hindu undivided. family in the 
sense of who can be its members is 
just the same: 

10. Section 2 (9) 
come-tax Act. 1922 defines a “person” 
to include inter alia a “Hindu undivid- 


*Mayne’s Hindu Law and Usage, Ele- 
venth Ed., pp. 364-365, paragraph 
997: Mulla’s Hindu Law, Fourteenth 
Ed., p. 277, paragraph 227 (3). 
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” expression 


The differences between the: 


be the. 


of the In- .. 
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ed family”. Under Sections 3 and 55 
of that Act, a Hindu undivided fami- 
ly is.a taxable unit for the purposes 
of income-tax and super-tax. The 
expression ‘Hindu undivided family’ 
finds reference in these and other 
provisions of the Act but that expres- 
sion is’ not defined in the Act. The 
reason of the omission evidently is 
that the.expression has a well-known 
connotation under the Hindu law and 
being aware of it, the legislature did 
not want to define the expression 
separately in the Act. Therefore, the 
‘Hindu undivided family’ 
must be construed in the sense in 
which it is understood under the 
Hindu Law.** 


AL. There is no substance in 
the contention of the respondent that 
in- the absence of an antecedent his- 
tory of jointness, the appellant can- 
not constitute a joint Hindu family 
with his wife and unmarried daugh- 
ter. The lack of such history was 


. never before pleaded and not only 


does it find no support from the re- 
cord but such an assumption ignores 
the plain truth that the joint and un- 
divided family is the normal condition 
of Hindu society. The presumption 
therefore is that the members of a 
Hindu family are living in a state. of 
union, unless the contrary is esta- 
blished.f The strength of the pre- 
sumption may vary from case to case 
depending upon the degree of rela- 
tionship of the members and the far- 
ther one goes-from the founder of the 
family, the weaker may be the pre- 
sumption. But, generally speaking, 
the normal state of every Hindu fami- 
ly is joint and in the absence. of proof 
of division, such is the legal pre- 
sumption. Thus, a man who separa- 
tes from his father or brothers may, 
nevertheless continue to be joint with 
the members of his own branch. He 
becomes the head of a new joint 
family, if he has a family and 
if he obtains property on parti- 


**Gomedalli Laxminarayan v. Commr. 

' of Income-tax, Bom, (1933) 8 ITC 
239 (See particularly the judgment 
of Rangnekar J. at- p. 244) =3 ITR 
367 at pp. 369-370 = (AIR 1935 
Bom 412 at p. 414). 


¥Mayne’s Hindu Law and Usage, Ele-. 


venth Ed., p. 323; Mulla’s Hindu 
Law, Fourteenth Ed., p. 284. 
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tion with his; father and brothers, 


that property becomes the ancestral - 


property of his branch qua him and 
his` male issue. 


12. It is true that the appel- 
lant cannot constitute a coparcenarvy 
with his wife and unmarried. daugh- 
‘iter but under the Income-tax Act a 
Hindu undivided family, not a copar- 
cenary, is a taxable unit. A Hindu 
coparcenary is a much narrower body 
than the joint family. It ineludes 


only those persons who acquire by, 


birth an interest in the joint or co- 
parcenary property and these are the 


sons, grandsons and great-grandsons . 


of the holder of the joint property for 
the time being, that is to say, the 
three generations next to the holder 
in unbroken male. descent: Since 
under the Mitakshara Law, the right 
to joint family property by birth is 
vested in the male issue’ only, females 
who come in only as heirs to obstruct- 
ed heritage (sapratibandha daya), 
cannot be coparceners. But we are 
concerned under the Income-tax Act 
with the question whether ‘the appel- 
lant’s wife and unmarried daughter 
can with him be members of a Hindu 
undivided family and not of a copar- 
cenary. In the words of Sir, George 
Rankin who delivered the opinion: of 
the Judicial Committee in Kalyanji's 
case: (AIR 1937 PC 36). 5 


“The ‘phrase ‘Hindu undivided 
family’ is used in the statute © with 
reference, not to- one: school only of 
Hindu law, but to all schools; and 
their Lordships think it a mistake in 
method to begin by passing. over the 
wider phrase of the Act the words 
‘Hindu coparcenary’, all the more 
that it is not possible to say on. the 
face of the Act that no female can 
be a member.” (p. 95 of ITR). = (at 
p. 38 of AIR). . 


. 12A. . Outside the limits of co- 
parcenary, there is a fringe of per- 
sons, males and females, who consti- 
tute an undivided or joint ` family. 
There is no: limit to the number:of 
persons who can compose it nor to 
their remoteness from the common 
ancestor and to their relationship with 
one another. A joint Hindu family 
consists of persons lineally descended 
from: a common ancestor and includes 
their wives and unmarried daughters. 


ALR. 


The daughter, on marriage, ceases to 
be'a member. of her- father’s ‘family 
and becomes a member of -her hus- 
band’s family. The joint Hindu fami- 
ly is thus a larger body consisting of 
a group of persons who are unized by 
the tie of sapindaship arising by birth, 
marriage or adoption. 

“The fundamental principle of the 
Hindu joint family is the sapinda- 
ship. Without that it is impossible 
to form. a joint Hindu family. With 
it as long as a family is living to- 
gether, it is almost impossible not to - 
form a joint Hindu family. It is the 
family relation, the sapinda relation, 
which distinguishes the joint family, 
and is of its very essence.” tt 


O B. The joint Hindu family, 
with all its. incidents, is thus a crea- 
ture of law and cannot be created by 
act of parties, except to the extent to 
which a stranger may be affiliated to 
the family by adoption. But the ab- 
sence of an antecedent history of 
Jointness between the appellant and 
his ancestors is no impediment to 
the appellant, his wife and unmarried 
daughter forming a joint Hindu fami- 
ly. The appellant’s wife became his 
Sapinda on her marriage with him. 
The daughter too, on her birth, be- 
came a sapinda and until she leaves 
the family by marriage, the tie of 
sapindaship will bind her to the fami- 
ly of her ‘birth. As said by Golap- 
chandra Sarkar Sastri in his “Hindu 
Law” (Eighth Ed., p. 240), “Those 
that are called by nature to live to- 
gether, continue to do so” and form 
a joint Hindu family. The appellant 
is not by contract seeking to introduce 
in-his family strangers not bound to 
the family by the tie of sapindaship. 
The wife and unmarried daughter are 
members of his family. He is not 
by agreement making them so. And 
as a Hindu male, ‘he himself can be 
the stock of a fresh descent so as to 
be able ‘to constitute an undivided 
family with his wife and daughter. 

14. ‘That it does not take more 
than one male to form a’ joint 
Hindu “family with females is. well 
established. -In Gowli Buddanna v. 




























*fPer Beaman J. in Karsondas v. 
Gangabai (1908) ILR 32 Bom 479 at 
p. 493; See also Hindu : Law in 
British India by S. V. Gupte, Se- 
cond Ed.; p. 59.7... Se 
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Commissioner of: Income-tax, Mysore, 
Bangalore, (1966) 3 SCR 224 = (AIR 
1966 SC 1523) one Buddappa. his wife, 
his two unmarried daughters and his 
adopted son Buddanna were members 
of a Hindu undivided family. On 
Buddappa’s death a question arose 
whether the adopted son who was the 
sole surviving coparcener could fcrm 

a joint Hindu family with his mother 
ara Sisters and could accordingly be 
assessed in the status of a manager of 
the Hindu undivided family. Speaking 
for the Court, Shah J. observed: 


“The plea that there must be at 

least two male members to form a 
Hindu undivided family as a taxeble 
entity also has no force. The expres- 
sion ‘Hindu undivided family’ in zhe 
Income-tax Act is used in the sense 
in which a Hindu joint family is 
understood under the personal law of 
Hindus. Under the Hindu system of 
law a joint family may consist cf a 
single male member and. widows of 
deceased male members, 
ently the Income-tax Act does not in- 
dicate that a Hindu undivided farrily 
as an assessable entity must consist 
of at least two male members.” 
In N. V. Narendranath v. Commr. of 
Wealth-tax, Andhra Pradesh Hydera- 
bad, (1969) 3 SCR 882 = (AIR 1370 
SC 14) the appellant filed returns for 
Wealth Tax in the status of a Hirdu 
undivided family which at the mete- 
rial time consisted of himself, his 
wife and two minor daughters. The 
claim to be assessed in the status of 
a Hindu undivided family rested on 
the circumstance that the wealth re- 
turned consisted of ancestral prope-ty 
received or deemed to have been re- 
ceived by the appellant on partit.on 
with his father and brothers. The 
Hish Court held that as the appel- 
lant’s family did not have any otzer 
male coparcener, the: assets must be 
held to belong to him as an ind:-vi- 
dual and not to the Hindu undiviced 
family. That decision was set as.de 
by this Court on the ground tha: a 
joint Hindu family could _con:ist 
under the Hindu law of a single male 
` member. his wife and daughters and 
that it was not necessary. ‘that the. as- 
sessable unit should ` consist of” at 
least two. male members. l 4 


"15: Boe both of these cases, 
Gowli Buddannas (AIR- 1966: SC 1523) 
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[Prs: 14-17] S:C. 115 


and Narendranath’s, (AIR 1970 SC 14) 
the assessee was a member of a pre- 
existing joint family and had, in one 
case on the death of his father and in 
the other on partition, become the 
sole surviving coparcener. But the 
decision in those cases did not rest.on 
the consideration that there was an 
antecedent history of-jointness. The 
alternative argument in Gowli Bud- 
danna’s case (1966) 3 SCR 224 (p. 226) 
=(ATR 1966 SC 1523 at p. 1525) was 
an independent argument uncorrelated 
to the pre-existence of a joint family: 
The passage which we have extracted 
from the judgment of Shah J. in that 
case shows that the decision of this 
Court did not proceed from any such 
consideration. The Court held in 
terms categorical that the Hindu un- 
divided family as an assessable en- 
tity need not consist of at least two 
male members. The same is true of 
the decision in Narendranath’s case 
(1969) 3 SCR 882 (see at p. 886) = 
(AIR 1970 SC 14 at p. 18). : 


16. . Thus the contention of the 
Department that in the absence of a 
pre-existing joint family the appel- 
lant cannot constitute a Hindu un- 
divided family with his wife and un- 
married daughter must fail. The 
view of the High Court that the ap- 
pellant has “no son and therefore no 
undivided family” is plainly unsound 
and must also be rejected. Accord- 
ingly, the question whether the in- 
come of the Kathoke Lodge can be 
assessed in the hands of the appellant 
as a Karta or manager of the ioint 
family must be decided on the basis 
that the appellant, his wife and un- 
married daughter or members ofa 
Hindu undivided family. 


17. By the declaration of Janu- 
ary 26, 1956, the appellant threw Ka- 
thoke Lodge into ‘the family hotchpot 
abandoning all separate claims to that . 
property.. The genuineness of that 
declaration was accepted by the Tri- 
bunal. The High Court too decided 
the reference on the footing that -the 
appellant had thrown the property 
into the common hotéhpot and 
“after the declaration, the property... 


Oo Ase AEEA would be property of a 
Hindu undivided family in the 
hands. of, the‘. -assessee” -~.(at p. . 471). 


earned counsel -for. the’. Department. 
attempted to. raise’ a .new. contention| 


that _ 
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before us that there is no such thing 
under the Hindu law as impressing 
separate property with the character 
of joint family property, that the only 
doctrine known in this behalf to 
Hindu law is the doctrine of. blending 
and since, prior to the declaration the 
family hotchpot in the instant case 
was empty, there was nothing with 
which the Kathoke Lodge or its in- 
eome could be blended and therefore, 
the declaration is ineffective to con- 
vert that property into joint family 
property. Learned counsel for the 
appellant cited several decisions of the 
High Courts to controvert the Depart- 
ment’s contention. But apart from 
the merits of the point we ruled that 
the contention was not open to the 
Department. The statement of case 
framed by the Tribunal shows that 
such a contention was not raised be- 
fore the Tribunal. The Commissioner 
of Income-tax himself asked for the 
reference of a question to the High 
Court for its opinion. That question 
concerns the point whether having 
regard to the conduct of the appel- 
lant his self-acquired property could 
be said to be impressed with the cha- 
racter of joint family property. The 
question did not cover the contention 
raised before us on behalf of the 
Department. But above all, though 
an argument was raised in the. High 
Court on behalf of the Department 
that for the operation of the doctrine 
of blending it was essential that there 
should exist net only a coparcenary 
but also a coparcenary property, 
learned counsel who appeared for the 
Department in the High Court “did 
not, after some discussion, press that 
there should necessarily be coparce- 
nary property.” This was not a con- 
cession on- a question of law in the 
sense as to what the true legal posi- 
tion was. What the Department's 
counsel stated in the High Court was 
that he did not want to press the 
particular point. In our opinion, it1s 
not open to the Department to take 
before us a contention which in the 
first place does not arise out of the 
reference and which the Department's 
counsel in the High Court raised but 
did not press. 


18. Having examined the true 
nature of an undivided family under 
the Hindu law and in view of the 
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findings of the Tribuna] and the 
High Court on the second aspect, two 
points emerge clear: Firstly that the 
appellant constituted a Hindu un- 
divided family with his wife and un- 
married daughter and secondly that 
Kathoke Lodge which was the ap- 
pellant’s separate property was 
thrown by him in the family hotch- 
pot. It remains now to consider whe- 
ther the income of Kathoke Lodge 
must be assessed in the hands of the 
appellant as an individual or whe- 
ther it can be assessed in his status 
as manager of the Hindu uncivided 
family. 


19. Since the conclusion reach- 
ed by the High Court that the income 
of Kathoke Lodge cannot be assessed 
in the appellant’s status as a manager 
of the Hindu undivided family is 
based wholly on the decision in Kal- 
yanji’s case (AIR 1937 PC 36) and 
since that decision also loomed large 
in the arguments before us, it is neces- 


. sary to examine it closely. 


20. The relevant facts of that 
case are these: One Sicka had two 
sons, Moolji and Purshottom. From his 
first wife, Moolji had two sons, Kanji 
and Sewdas both of whom were mar- 
ried but neither of whom had a son. 
From his second wife, Moolji had a 
son Mohan Das, Kanji had a wife and 
a daughter while Sewdas had a wife 
but no issue. Moolji, Kanji and Sewdas 
separated from one another in about 
1919. Inthe same year Moolji made 
gifts of capital to Kanji and Sewdas. 
Moolji continued to live jointly with 
his second wife and the son Mohan 
Das born of her. Purshottom had a 


‘wife, a son and a daughter, 


21. There was another family 
of which the head was one Vithaldas. 
He had three sons, Kalyanji, Chatur- 
bhuj and Champsi. Kalyanji had a 
wife, three sons and a daughter while 
Chaturbhuj had a wife and daughters. 


22. Moolji and Purshottom. the 
two sons of Sicka, who had already 
separated from each other started in 
1912 a business called Moolji Sicka 
and Company in partnership with > 
Kalyanji. the son of Vithaldas. The 
three partners employed their self- 
acquired properties for the purpose of 
that business. In course of time, 
Moolji’s sons Kanji and Sewdés, and 
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Vithaldas’s sons  Chaturbhuj, and 
Champsi were taken into the partner- 
ship with the. result that by 1930 the 
partnership came to consist of seven 
partners: Moolji, his sons Kanji and 
Sewdas: Moolji’s brother Purshottom; 
and Vithaldas’s sons Kalyanji, Chatur- 
bhuj and Champsi. The interest of 
Kanji and Sewdas in the firm wes a 
sift from their father Moolji and hat 
of Chaturbhuj a gift from’ his Ero- 
ther Kalyanji.. Those of the partrers 
whose interest in the firm was sepa- 
rate property were not shown to rave 
thrown that property or the recepts 
therefrom into the common stoc=. 


. 93. . The Privy Council had six 
appeals before it. which were filed by 
the partners of the firm except Chzm- 
psi. The appeals related to the as- 
sessment year 1931-32. The coniro- 
versy was whether the partters 
should each be assessed to ‘super-tax 
upon his share of the profits as an in- 
dividual or. whether the six shares 


should each be assessed as income of - 


a Hindu undivided - family. 


24. -Three partners out of the 
six, namely, Moolji, Purshottom and 
Kalyanji, were each members cf a 
Hindu undivided family. Each of 
these three partners had a son or 
sons from whom he was not diviced. 
But the income which these partners 
received from the firm was their 
separate and self-acquired prope:ty. 
Since the income was not thrown m- 
to the common steck, the Privy 
Council held that it cculd not be re- 
garded as ‘the income of the respec- 
tive joint families. 


* 25. 
bhuj had no son. 


The fourth partner Chatur- 
His interest in the 
firm was obtained from his brotner 
Kalyanji and therefore the inecme 
which he received from his share in 
the profits of the firm was a self-ac- 
quired and not ancestral 
The Privy Council observed that even 
if Chaturbhui were to have a «on, 
that son would have taken by b-rth 
no interest in the income which Zell 
to Chaturbhuj’s share. and therefore 
the income was assessable in the 
hands of Chaturbhuj as his separate 
income and not that of the jcint 
Hindu family. . 

26. According to the Privy 
Council, in none of the cases. of these 


property.. 
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four partners was the result affected 
by the fact that any partner had a 
wife and a daughter or a wife and 
more than one daughter. If the mere 
existence of a son did not makea 
father’s self-acquired property joint 
family property, it was untenable 
that the existence of a wife or a 
daughter could do so. 


ome, In the case of the remain- 
ing two partners, Kanji and Sewdas, 
their interest in the firm was obtain- 
ed under a gift from their father. 
The Privy Council assumed, without 
deciding the question, that such an in- 
terest ‘was ancestral property in the 
hands of the scons so that if either 
Kanji or Sewdas had a son, the son 
would have taken interest in the pro- 
perty by birth. But neither Kanji 
nor Sewdas had a son. Kanji’s fami- 
ly consisted of himself, his wife and 
daughter while Sewdas’s family con- 
sisted of himself and his wife. The 
Privy Council held that the wife and 
daughter may be entitled to be main- 


- tained out of a person’s separate as 


well as joint family property but the 
mere existence of a wife or daughter 
did not make ancestral property joint. 


28. The crucial facts in Kal- 
yanhji’s case (AIR 1937 PC 36) on 
which the ultimate decision rested 
are these: (i) In regard to three part- 
ners, Moolji, Purshottom and: Kalven- 
ji, though each of them was the herd 
of his joint family which included in 
every case a son or sons, the income 
which each received from the firm 
was his separate and self-acquired pro- 
perty which was not thrown into the 
common stock. (ii) In regard to Chatur- 
bhuj, though he had no son, that fact 
was irrelevant because his interest in 
the firm was his self-acquired or 
separate property in which the son 
could have taken no interest by birth. 


. Gii) And in regard to Kanji and Sew- 


das, even if their interest in the firm 
was assumed to be ancestral property, 
the income which they received from 
the firm was their separate property 
as neither of them had a .son who 


could take interest in the ancestral 
property by birth. - 
29.- The appeals of the six 


partners before the Privy Council 
fall into two classes. Those of Monal- 
ji; Purshottom, Kalyanji and Chatur- 
bhuj fall in one class while those. of 
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Kanji and Sewdas fall ir another 
class. There is a point of distinction 
between. the cases of the four part- 
ners falling within the first class on 
one hand and that of the appellant 
on the other. But the point of dis- 
tinction is not that Moolji Purshot- 
tom and Kalyanji had a son or sons 
and the appeliant has none, because 
though the three partners were 
heads of their respective joint fami- 
lies which included in every case 4 
son or sons, the income which each 
received from the firm was his sepa- 
rate and self-acquired property which 
was not ihrown into the common 
stock, The mere existence of a son 
or sons in a joint Hindu family does 
not make the father’s separate or 
self-acquired property joint family 
property. Though Chaturbhuj had no 
son that fact would not by itself 
bring his case on par with the ap- 
pellant’s because Chaturbhuj’s in- 
terest in the firm was his separate 
property which also was not thrown 
in the common stock. If the ' mere 
fact that Moolji, Purshottom’ and Kal- 
yanji had each.a son or sons did not 
make their separate property joint 
family property, the mere existence 
of a wife or daughter could not bring 
about that result in Chaturbhuj’s 
case. 


30. As contrasted with the 
cases of these four partners, Kathoke 
Lodge which was once the separate 
property of the appellant was thrown 
by him in the common stock, which 
raises the question whether that cir- 
cumstance is sufficient to justify the 
assessment of the income from that 
property in the appellant’s status as 
the manager of the joint family. On 
this point the cases of Kanji and 
Sewdas furnish a near parallel. They 
did not have to throw their interest 
in the firm in the common stock be- 
cause that interest: was, on assump- 
tion, their ancestral property. But 
even though the property was ances- 
tral, the income which they received 
from it was treated as their separate 


property as néither of them. had ason 


who could take interest in the ances- 
tral property by birth. -Applying that 
analogy, even if Kathoke Lodge were 
to be an ancestral :asset,. its . mcome 
would still. have to :be treated- as’ ‘the 


appellant’s: separate” property’ “as ihe 
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Lodge.. 


-the Privy Council failed -to 


A.L R. 


has no son who couid take interest in 
that property by birth. On this rea- 
soning, the effect of the appellant 
throwing Kathoke Lodge into the 
family hotchpot could not be more 
telling than if that property was his 
ancestral property. 


31. But then it. is. urged by 
the learned counsel for the appellant 
that the Privy Council was in error 
in its decision on the nature of in- 
come received by Kanji and Sewdas 
from what was assumed to be ances- 
tral property and therefore the deci- 
sion on that aspect of the matter 
ought not to be followed in determin- 
ing the true`nature of the income re- 
ceived by the appellant from Kathoke . 
This submission is founded on 
the disapproval by this Court of cer- 
tain observations made by the Privy 
Council in Kalyanii’s case (ATR 1937 
PC 36). 


32. The’ Privy Council ‘in its 
judgment in Kalyanji’s’ case, (AIR 
1937 PC 36).referred in passing to 
‘‘Laxminarayan’s case” (AIR 1935 Bom 
412) and observed that: ; 


“The Bombay High Court on the 
Other hand, in Laxminarayan’s case 
(AIR 1935 Bom. 412) having held that 
the assessee, his wife and mother 
were a Hindu undivided family, arriv- 
ed too readily at the conclusion that 
the income was the income of the 
family. oe 


The decision’ of- the oe High 
Court: which the: Privy Council had 
in mind is Commr. of: Income-tax, 
Bombay v. Gomedalli Lakshminarayan 
(3 ITR 367) = (AIR 1935 Bom 412): 
There is a fundamental distinction 
between Lakshminarayan’s case AIR 
1935 Bom 412. and Kalyanii’s - case 
(AIR 1937 PC 36) which, with respect, 
notice. 
In Lakshminarayan’s case (AIR 1935 
Bom 412) the joint Hindu family con- 
sisted of a father, his wife, their son 
and the son’s- wife. The: property of 
the joint family was ‘ancestral in the 
hands..of the father and the son had . 
oe by birth an interest there- 

in. ,-(See,; the. judgment of: Rangnekar 
J. at rn) 369 of ITR = (at p- 414. .of 
AIR). There was a. subsisting un- 
divided family" duriig. the father’ s 


lifetime and’ thàt undae family, 
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did not come to an end on the fatzer’s 
death. The same undivided fanily 
contipued after the death of the 
father, with the son, his mother and 
his wife as its members. The efect 
of the father’s death was merely this 
that the son, instead of the father, 
became the manager of the . ‘oint 
family. The income from ancestral 
property was the income of the ‘oint 
family during the father’s lifetime 
and after his death it continued to be 
the income of the self-same oint 
family, The only change that had 
come about was that one link in the 
chain was snapped by death. But 
the death of a member of a_ joint 
Hindu family does not ordinarily dis- 
rupt the joint family. The Bombay 
High Court therefore held that the 
income of- the ancestral property 
should be assessed in the son’s sta- 
tus as a manager of the undivided 
family and not in his individual capa- 
city. When lLakshminarayan’s' zase 
(AIR 1935 Bom 412) came up before 
the Privy Council in appeal, (1927) 5 
ITR 416 = (AIR 1937 PC 239) it 
regarded itself as bound by the inter- 
pretation put in Kalyanji’s case | AIR 
1937 PC 36) on the expression “Hindu 
undivided. family” “as employed in 
Section 55 of the Indian Income-tax 
Act and observed that the facts of the 
case were not materially different 
from the facts. of Kalyanji’s case 
(AIR 1937 PC 36)... The : Privy 
Council therefore answered the qes- 
tion by holding that = 

‘the income received by righki of 
survivorship by. the sole surviving 
male member of a Hindu undivided 
family can be taxed in the hands of 
such male members as his own indi- 
vidual ‘income for the . purposes of 
assessment to super-tax under $ 55 
of the Indian Income Tax Act, 1922.’ 


he 


33. © The decision of the Frivy 
Council in Lakshminarayan’s ase 
(AIR 1937 PC 239) and the observa- 
tions.made by it in Kalyanji’s zase 
(AIR 1937. PC. 36) regarding the view 
taken by the Boinbay . High Court in 
Lakchr:irarayan’s case (AIR 1935 Bom 
412) were expressly disapproved by 
this Court at.least .in. two cases. in 
Gowli Buddanna’s case (AIR 196€. S5C 
1523) after discussing the:decisiors in 
‘Kalyanji’s esse (AIR 1937 PC 36) and 
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Lakshminarayan’s case (AIR 1935 Bom 
412) this Court observed: 


“It may however be recailed that 
in Kalyanji Vithaldas’s ease (AIR 
1937 PC 36) incorne assessed to tax 
belonged separately to four out of six 
partners of the remaining two it was 
from an ancestral source but the fact 
that each such partner had a wife or 
daughter did not make that income 
from an ancestral source income, of 
the undivided family of the partner, 
his wife and daughter. In Gomedalli 
Lakshminarayan’s case (AIR 1935 Bom 
412) the property from which inccme 
accrued belonged to a Hindu undivid- 
ed family and the effect of the death 
of the father who was a manager 
was merely. to invest the rights’ of a 
manager upon the son. The income 
from the property was and continued 
to remain the income of the undivid- 
ed family. . This distinction which 
had a vital bearing ‘on the issue fall- 
ing to be determined was not given 
effect to by the Judicial Committee 
in A. P. Swamy Gomedalli’s case.” 
(AIR 1937 PC 239). 


In Narendranath’s case (1969) 3 SCR 
882 = (AIR 1970 SC 14) too this 
Court disapproved of the Privy Coun- 
cil decision in Lakshminarayan’s case 
AIR 1937 PC 239 and pointed out 
that the Privy Council had failed to 
notice the distinction between the 
facts of Kalyanji’s case (AIR 1937 PC 
36) and those of .Lakshminarayan’s 
case (AIR 1935 Bom 412) in observing 
that the Bombay High Court “arriv- 
ed too readily at the conclusion that 
the income was the income of the 
family.” 

34. The appellants counsel is 
thus right in his submission that the 
observations made by the Privy 
Council in Kalyanji’s case (AIR 1937 
PC 36) as regards the correctness of 
the Bombay view in Lakshminara- 
yan’s case (AIR 1935 Bom 412) is not 
good law.. In fact, the decision- of 
the Privy Council in appeal from the 
judgment ‘of the Bombay High 
Court in J.akshmindrayan’s case (ZIR 
1935 Bom 412) has itself been disap- 
provec by this Court. .2ut that does 
not affect the correctness of the Privy 
Council decision in Kalyanji’s case 
ATR 1937 PC 26) itse)” ag regards 
the nature of tie income received by 
the six pariner: from the rm.. That 
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part of the judgment in Kalyanji’s 
case (AIR 1937 PC 36) has never been 
doubted and is open to no exception. 
For the matter of that. the error of 
the Privy Council’s decision in 
Lakshminara:an’s case AIR 1937 PC 
239 consisted in overlooking the’ fac- 
tual distinction between that case and 
Kalyanii’s case (AIR 1937 PC 38) as 
a result of which the ratio of Kalyan- 
jis case (AJR 1937 PC 36) came. to 
be ‘wrongly applied to Lakshminara- 
yan’s case. (AIR 1935 Bom 412). 


29. The ratio of Kalyanji’s 
case (AIR 1937 PC 36) would there- 
fore apply to the instant case, the 
parallel being furnished by the cases 
of Kanii and Sewdas. But a word of 
explanation is necessary in the inte- 
rests of clarity. The reason why the 
eases of Kanji and Sewdas furnish a 
close parallel is the very reason for 
which their cases were held by this 
Court to be distinguishable from 
Lakshminarayan’s cass AIR 1937 PC 
239. In Lakshminarayan’s case (AIR 
12935 Bom 412) the property was ances- 
tral in the hands of the father, the 
son had acquired an interest by birth 
therein, there was a subsisting Hindu 
undivided family during the lifetime 
of the fathe: and since that family 
did not come to an end on the death 
of the father, the Bombay High 
Court had rightly held that the in- 
come continued to be income of the 
joint family and was liable to super- 
tax as such income. In regard to 
Moolji, Purshottom, Kalyanji and 
Chaturbhuj ne such question arose as 
their interest in the firm was their 
separate property which was not 
thrown into the common stock. As 
regards Kanji and Sewdas, they were 
divided from their father Moolji at 
least since 1919 in which year Moolji 
made gifts :f capital to them. Kanji 
joined the firm in 1919 and Sewdas 
in 1930. The assessment. year in re- 
ference to which the dispute arose 
was 1931-32. Thus the gifted pro- 
perty of which the income was to be 
charged to super-tax was not the an- 
cestral or joint family property of a 
subsisting Hindu undivided family 
consisting of Moulji, Kanji and Sew- 
des. Were it 30, the case would 
Lave faller within the retio of the 
judgment of the Bombay Tish Court 
in Lakshmimareyan’s case (ALR 1935 
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Bom 412). As in the cases of Kanji 
and Sewdas, so here, the property of 
Which zhe income is to be brought to 
tax was not the joint family proverty 
of a subsisting Hindu undivided ami- 
ly which had devolved on a sole sur- 
viving coparcener. In that latter 
class of cases the view has been con- 
sistently taken, except for the deci- 
sion of the Privy Council in Lakshmi- - 
narayan’s case (AIR 1937 PC 239) 
that property of a joint family does 
not cease to belong to the family 
merely because the family is repre- 
sented by a single coparcener who 
possesses rights which an owner of 
property may possess. The decision 
of the Privy Council in Attorney- 
General of Ceylon v. A. R. Arunacha- 
lam Chettiar, (1958) 34 ITR Suppl 42 
(E. Case) the decisions of this Court 
in the cases of Gowli Buddanna, (AIR - 
1966 SC 1523) and Narendranath 
(AIR 1970 SC 14) and the decision of 
the Bombay High Court in Lakshmi- 
narayan’s case (AIR 1935 Bom 412) 
fall within that class and are not to 
be confused with cases like the one 
on hand, which fall within the rule 
in Kalyanji’s case-(AIR 1937 PC 36). 


36. In Arunachalam Chettiar’s 
case ((1958) 34 ITR Suppl 42) a 
father and son constituted a joint 
Hindu family along with females in- 
cluding the widow of a pre-deceas- 
ed son. On the death of the son in 
1934 the father became the sole sur- 
viving coparcener. By a Ceylonese 
Ordinance, property passing on the 
death of a member of a Hindu un- 
divided family was exempt from pay- 
ment of Estate Duty. On the death 
of the father a question arose whe- 
ther, in view of the ordinance, his 
estate was liable to Estate Duty. The 
Privy Council held that the father 
was at his death a member of a Hin- 
du undivided family, the same un- 
divided family of which his - son, 
when alive was a member, and of 
which the continuity was preserved 
after the father’s death oy adoptions 
made by the widows who were mem- 
bers of tře family. In Gowli Bud- 
danna’s case, ATR 1966 SC 1523 there 
was a subsisting Hindu undivided 


family between a father, his wife, 
two unmarried daughters and :an 
adopted son. In respect of the in- 


come from dealings of tne family, 
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the father was assessed during his 
lifetime in the status of a manager 
of the Hindu uncivided family. 
After the death of the father the 
adopted son contended that he should 
be assessed as an individual. This 
contention was rejected uniformly at 
all stages. After examining various 
authorities including Kalyanji’s. case 
(AIR 1937 PC 36); Lakshminarayan’s 
case (AIR 1935 Bom 412) and Arzna- 
chalam’s case, (1958) 34 ITR Suppl 42 
this Court held that property which 
belongs to a Hindu undivided family 
does not cease io belong to-it because 
of the temporary reduction of the 
coparcenary unit to a single indivi- 
dual, who possesses rights which 
an owner of property may possess. 
A similar’ view was taken by 
this Court in Narendranath’s case 
AIR 1970 SC 14 which raised a ques- 
tion under the Wealth Tax Act. 
Narendranath’s family consisted at 
the material time, of his wife and two 
minor daughters. Since the wealth 


returned consisted of ancestral pro-~ 


perty received by him on partition 
with his father and brothers, it was 


held by this court that his status was. 


that of a Hindu undivided family and 
not that of an individual. 


37. While dealing with the 
question whether the assets : which 
came to Narendranath’s share on parti- 
tion ceased to bear tne character of 
joint family: properties and became 
his individual property, this Court 
observed: 


‘In this connection, a distinction 

must be drawn between two classes 
of cases where an assessee is sougnt to 
be assessed in respect of ancestral 
property held by him (1) where pro- 
perty not-originally joint is réceived 
by the assessee and the questior has 
to be asked whether it has acquired 
the character of a jcint family pro- 
perty in the hands of the assessee and 
(2) where the property already im- 
pressed. with the - character l of 
joint family property comes into 
the . hands of the assessee as a 
single coparcener and the ques- 
tion required to- be considered is 
whether it has retained the charac- 
ter of joint family property in the 
hands of the assessee or is converted 
into absolute property of the assessee.” 
After referring to Kalyanji’s case 
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(AIR 1937 PC 36) and noticing the 
observation of the Judicial Commit- 
tee that income from an ancestral 
source does not necessarily become 
the income of the undivided family 
consisting of 4 man, his wife and 
daughter, this Court held: 


“Different considerations would 
be applicable, where property already 
Impressed with the character of joint 
family property comes into the hands 
of a single coparcener. The question. 
to be asked in such a case is whether 
the property retains the- character- of 
joint family property or whether it 
sheds the character of joint familv 
property and becomes the absolute 


= property of the single coparcener.” | 


In the result the Court concluded 
that the case fell within the rule in 
oo Buddanna’s case AIR 1966 SC 
1523. 


38. There are thus two classes 
of cases, each requiring a different 
approach. In cases falling within the 
rule in Gowli Buddanna’s case (AIR 
1966 SC 1523) the question to ask is 
whether property which belonged to 
a subsisting undivided family ceases 
to have that character merely þe- 
cause the family is represented by a 
sole surviving coparcener who posses- 
ses rights which an owner of pro- 
perty may possess. For the matter of 
that. the same question: has to be ask- 
ed in cases: where the family, for the 
time being, consists of widows af de- 
ceased coparceners as in Commr. of 
Income-tax, Madras v. Rm. Ar. Ar. 
Veerappa Chettiar, (1970) 6 ITR 467 
at D. 470 (SC) so long as the property 
which was originally of the joint 
Hindu family remains in the hands of 
the widows of the members of. the 
family and is not divided amongst 
them. In cases falling within the rule 
in: Kalyanji’s case (AIR 1937 PC 36) 
the auestion to ask is whether pro- 
perty which did not belong to a sub- 
sisting undivided family has truly ac- 
quired the character of joint family 
property in the hands of the assessee. 
In-this class.of cases, the composition 
of the family is a matter of great re- 
levance for, though a joint: Hindu 
family may consist of a man; his 
wife and daughter, the mere existence 
of a. wife and daughter will not jus- 
tify the assessment of income from the 
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joint family property in the status of 


the head as a manager of the joint 
family. The. appellants case falls 
within the rule in Kalyanji’s case 


(AIR 1937 PC 36) since the property, 
before it came into his hands, was 
not impressed with the character of 
joint family property. It is of great 
relevance that he has no son and his 
joint family consists, for the time be- 
ing, of himself, his wife and dauet 
ter.. 


39. -Once it A seal sad that 
there are two distinct classes of cases 
which require a different approach, 
there would be no difficulty .in 
understanding the implications of the 
apparently conflicting tests evolved as 
guides for deciding the two classes 
of cases. In Kalyanji’s case (AIR 
1937 PC 36) the Privy Council ae 
ed: 


“In an extra legal ‘sense,: 
even for some purposes of legal 
theory, ancestral property may. per- 
haps be described, and usefully des- 
cribed. as family property; but it does 
not follow that in the eye of the 
Hindu law it belongs save in certain 
circumstances. to the family as dis- 
tinct from the individual. By reason 
of its origin a man’s property may be 
liable to be divested wholly or in 
part on the happening of a particular 
event, or may be answerable for par- 
ticular obligations, or may. pass at his 
death in a particular way; but if, in 
spite of all such facts,- his personal 
law regards: him as the owner,- the 
property as his property. and the in- 
come therefrom as his income, it is 
chargeable to income-tax as his, 1e, 
as the income of an. individual.. In 
their Lordships’ view it would not be 
in consonance with ordinary notions 
or with a correct interpretation of the 
the law of the Mitakshara, to’. hold 
that property which a man has ob- 
tained from his father belongs to a 
Hindu undivided family .by reason. of 
having a wife and daughters.” 


On the other hand, in ` Arunachalam’s 
case (1958) 34 ITR Suppl 42 which 
falls within the rule in Gowli Bud- 
danna’s case (AIR ‘1966 SC 1923) the 
Privy Council observed: 


: “But though it may be gorreet to 
speak. of him (the sole- surviving co- 
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parcener) as the ‘owner’, yet it is still 
correct to describe that which he 
owns as the joint family property- 
For his ownership is such that upon 
the adoption of a son it assumes a 
different quality: it is such too, that 
female members of the family (whose 
members may increase) have a right 
te maintenance out of it and in some 
circumstances to a charge for main- 
tenance upon it, And these are in- 
cidents which arise, notwithstanding 
his so-called ownership, just because 
the property has been and has not 
ceased to be joint family property... 
....1t would not appear reasonable 
to impart to the legislature the inten- 
tion to discriminate, so long as the 
family itself subsists, between pro- 
perty in the hands of a single copar- 
cener and that in the hands of two 
or more coparceners.” 


Bombay ` 


Holding that it was an ee 
consideration that a ‘single coparce- 
ner could alienate the property in a 
manner not open to one of several 
coparceners, the Privy Council said: 


“Let it be ‘assumed that his 
power of alienation is unassailable: 
that means no more than that he has 
in the circumstances the.power to ali- 
enate joint family property. That is 
wnat it is, until he alienates it, and, 
if he does not alienate it, that is what 
it remains. .The fatal flaw . in the 
argument, of the appellant appeared 
to be that, having labelled the sur- 
viving coparcener ‘owner’, he then 
attributed to his ownership such a 
congeries of rights that the property . 
could no longer be called ‘joint fami- 
ly property’. The family, a’ body 
fluctuating in. numbers and compris- 
2d of male and female members, may 
squally well be said to be owners of 
she property, ‘but owners whose 
ownership is qualified by the powers 
>f the ‘coparceners. There is in fact 
nothing to be gained by the ‘use of 
the word ‘owner’ in this | connexion. 


Tt is only by analysing the nature of 


the rights of the members of the un- 
divided family, both’ those in being 
and those yet to be born; that it can 
be determined whether the family 
property can properly be described as 
Joint property of the undivided fami- 


iy.” 
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49. These two- sets of ‘sts, 
both -evolved by the - Privy 
govern two distinct sets of cases and 
there is no. inconsistency - between the 
two.tests. The test evolved in Xal- 
yanji’s case, (AIR 1937 PC 36) nct in 
Arunachalam’s . {(1953) 34 ITR Suppl 
42) or Gowli Buddanna’s case, -AIR 
1966 SC 1523) has to be applied to 
the instant case. 


41. Kathoke Lodge was nct an 
asset of a pre-existing joint famiky of 
which the appellant was a meraber. 
It became an item of joint family 
property for the first time wher the 
appellant threw what was his sep-rate 
property into the family hotcecapot. 
The appellant has no son. His wife 
and unmarried daughter were extitl- 
ed to be maintained by him from out 
‘lof the income of -Kathoke IMIdge 
while it was his separate prorerty. 
Their rights in that property are not 
enlarged for the reason that the pro- 
perty was thrown into the femily 
hotchpot. Not being coparceners of the 
appellant, they have neither a -ight 
by birth in the property nor the 
right to demand its partition no> in- 
deed the right to restrain the appel- 
lant from alienating the property for 
any purpose whatsoever. Their rior 
right to be maintained out of ths in- 
come of Kathoke Lodge remains what 
it was even after the property was 
thrown into the family hotchpot the 
right .of maintenance, neither nore 
nor less. Thus, Kathoke Lodge may 
be usefully described as the property 
of the family after it was thrown 
into the common stock but it does 
not follow that in the eye of Eindu 
Law it belongs to the family, «= it 
would have, if the property weve to 
devolve on the appellant as a sole 
surviving coparcener. 


42. The property whic} the 
- appellant has put into the common 
stock may change its legal incidents 
on the birth of a son but until tnat 
event happens the property, in the eye 
of Hindu Law, is really his. He car deal 
with it as a full owner, wunrestrain- 
ed by considerations of legal reces- 
sity or 'benefit'of the estate. He may 
sell it; mortgage it or make a gift ofit. 
Even a son.born:or adopted after the 
alienation shall have to take the 
family hotchpot as he finds it.’ m son 
born, begotten or- adopted: after -the 
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alienation has no -right to challenge] 


the alienation. 


43: Since the personal law of: 
the appellant regards him -as the 
owner of Kathoke Lodge and the- in- 
come therefrom as his income even 
after the property was thrown into the 
family hotchpot, the income would be) 
chargeable to income-tax as his indi-, 
vidual income and not that of the| 
family. 

44. For these reasons, we dis- 
miss the appeal but there will be no 
order as to costs. 

Appeal dismissed. 
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(From: (1972) 2 Andh WR 18) 
A. ALAGIRISWAMI, P. K. GOSWAMI 
-AND N. L. UNTWALIA JJ. 

State of Andhra Pradesh and an- 
other, Appellants v. T. Gopalakrishnan 
Murthi and others, ' Respondents. 


Civil Appeal No. 2136 of 1972, 
D/- 25-9-1975. 
(A) Constitution of India, Arti- 


cle 229 (2) Proviso — A. P. High 
Court Service Rules 1959, Rule 19 — 
Conditions of service of High Court 
staff — Powers of Chief Justice — 
Recommendations of Chief Justice to 
equate pay scales of High Court staff 
with those of equivalent posts in 


secretariat — Refusal by Government 


— High Court is not justified in 
issuing mandamus to Government to 
implement recommendations. (1972) 2 
Andh W. R. 18, Reversed. 


-. If there is a law made by the 
Legislature of the State then subject 


to that law, otherwise without 
it, the Chief Justice or ' some 
other Judge or officer of the 


Court authorised by the Chief Justice 
is-empowered to make rules laying 
down the conditions of service of the 
High Court staff. But if the’ Rules 
made under clause {2) of Art. 229 re- 
late .to. salaries, allowances, or pen- 
sions then since in: them is involved 
the question of finance the framing of 
the rules requires the approval.. of 
the Governor that means the. State 
Government. One ‘should expect in 


i a | 


Sees a a 
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the spirit of Art. 229 that ordinarily 
and generally the approval should be 
accorded, But surely it is wrong to 
say that the approval is a mere for- 
mality and in no case it is open to 
the Government to refuse to accord 
their approval. On the facts and in 
the circumstances of this case and in 
the background of the conditions 
which are prevalent in other States 
Government could have been well-ad- 
vised to accord approval to the sug- 
gestion of the Chief Justice. It 1s, 
however, not possible to take the view 
that merely because the State Govern- 
ment does not see its way to give the 
required approval it will justify the 
issuance of a writ of mandamus under 
Art. 226 of the Constitution as if the 
refusal of the State Government was 


ultre vires or mala fide and arbitrary. 
(Para 6) 


It could not also be contended 
that since the Rules of 1959 were 
framed with the approval of the Gov- 
ernor, the Chief Justice could under 
Rule 19 regulate the pay of the High 
Court staff in the manner he thought 
fit and proper without any further 
reference to the Governor. There are 
no such words in the Rules. (Para 9) 

However, the Government should 
give their seccnd thought to the mat- 
ter and see whether it is possible in 
the State of Andhra Pradesh to obli- 
terate the distinction in the matter of 
pay scales etc, between the High 
Court and the Secretariat staff. There 
does not seem to be any good and 
justifiable reason for maintaining the 
distinction. (1972) 2 Andh WR 18, 
Reversed. (Para 10) 
Cases Referred: Chronological Paras 


AIR 1975 SC 389 = (1975) 4 SCC 1 
= 1975 Lab IC 581 5, 7 
AIR 1971 SC 1850 = (1971) Supp 
SCR 420 5, 7 


Mr. P. Rama Reddy, Sr. Advo- 
cate, (M/s. P. P. Rao and T. V. S. N. 


Chari Advocates with him), for Ap- `’ 


pellants; Mr. S. V. Gupte, Sr. Advo- 
cate, (Mr. A. Svbbarao, Advocate with 
him), for Respondents. 
Judgment of the Court was 
livered by | 
UNTWALIA, J.:— This appeal is 
py certificate of fitness granted by the 
Andhra Pradesh High Court. The 
point concerns the scope. and the 


de- 
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power of the Chief Justice under 
Art. 229(2) of the Constitution of India. 
The Chief Justice of the High Court 
wanted the High Court staff to he 
paid at the scales of pay of equiva- 
lent posts in the Secretariat staff of 
the Government of Andhra Pradesh. 
The Government did not agree to do 
so. The respondents who are mem- 
bers of the High Court service be- 
longing. to the categories of Bench 
Clerks, Lower Division Clerks, Ty- 
pists and certain other categories fil- 
ed a writ petition in the High Court 
for a writ of mandamus against the 
appellants directing them to imple- 
ment the recommendations of the 
Chief Justice of the High Court made 
to the Government from time to time 
to fix the pay scales of the various 
zategories to which the respondents 
belong in accordance with the scales 
of pay as revised by the State Gov- 
2rnment in case of corresponding 
zategories detailed in Annexure III of 
she Andhra Pradesh Secretariat ser- 
‘ice. The High Court has allowed the 
writ petition and directed the Gov-~ 
=rnment to give effect to the recom- 
mendations of the Chief Justice em- 
2odied in the letters of the Registrar 
of the High Court, D/- 31-3-1969 and 
1-7-1969 with such allowances and 
such benefits as are admissible to the 
members of the Secretariat service in 
the Secretariat. 


2. A few facts may be stated 
“or determination of the point at issue. 
-n April, 1965 a Pay Commission was 
appointed by the Government to 
make recommendations in regard to 
the revision of pay scales of Govern- 
ment employees in the various ser- 
vices. The Pay Commission submitted 
tts report in 1967. In respect of cer- 
tain categories of the High Court staff, 
but not all, the Commission recom- 


“mended to give them the pay scales 


of their counter-parts in the Secreta- 
nat. 

3: The Assistant Secretary to 
the Government wrote a letter dated 
12-2-1969 to the Registrar requesting 
that a comprehensive note together 
with the latest scales of pay obtaining 
in the other High Courts may kindly 
ke sent to the Government for plac- 
ing the same before the Officers 
Committee for consideration. A de- 
tailed letter dated 31-3-1969 was 
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written by the Registrar to the Gov- 


ernment with reference.to some 2ar- 
lier letters of the High Court and in 


reply to the Government’s letter dated 


12-2-1969. Facts and ‘figures from 
other States were given to show that 
in most of the States the scales of 
pay allowed to the members of 
the High Court service were idenzical 
with those of the Secretariat staff 
and the Government was asked to 
agree to the proposal of the Chief 


Justice to bring the pay scales of the. 


High Court staff at par with those of 
the Secretariat. The matter was sur- 
sued by the High Court in the Regis- 
trar’s letter dated 1-7-1969 addressed 
to the Secretary to the Govt. Finance 
(Pay Commission) Department ani in 
the D. O. letter dated 23-7-1969 writ- 
ten by the Chief Justice to the Ghief 
Minister. The Government did not 
agree to the equation of the scales of 
pay of the staff of the High Court to 
those of the Secretariat’s. The High 
Court was accordingly informed. 
Thereupon respondents filed the writ 
petition in January, 1370. 


4. In support of the writ seti- 
tion reliance was placed before the 
High Court on’ the power of the 
Chief Justice under Article 229 and 
Rule 19 of the Andhra Pradesh 
High Court Service Rules, 1959 (for 
brevity, the 1959 Rules). The High 
Court has taken the view that for the 
purposes of appointments of officers 
and servants of the High Court and 
laying down the conditions of <cheir 
service the Chief Justice in the high- 
est authority. The requirement o? the 
approval of the Governor of the 


State under the proviso to clause (2) 


of Article 229 is a requirement of a 
mere formal approval. The Govern- 
ment could not refuse to accord their 
approval when the recommendation 
of the Chief Justice was merely for 
equation of the pay scales of the 
High Court staff with those of the 
Secretariat’s. The High Court has not 
rested its judgment on Rule 19 o? the 
1959 Rules. — foe S i 


. §. Mr. Ram Reddy, lezrned 
- counsel for the appellants has assail- 
ed the decision of the High Court as 
being. contrary to the two decisions of 
this Court in M. Gurumoorthy v. Ac- 
countant General Assam and Naga- 
land,. (1971) Supp SCR 420 = JAIR 


State of Andh.. Pra. v. T. 


Gopalakrishnan. [Prs, 3-6] S.C. 125 
1971 SC 1850) and State of -Assam v. 


Bhubhan Chandra Dutta, (1975) 4 
SCC 1 = (AIR 1975 SC 889 = 1975 
Lab IC 581). The High Court has no- 
ticed the first decision, but counsel 
submitted, it has applied it wrongly. 
Mr. S. V. Gupte appearing for the 
respondents endeavoured to support 


the judgment of the High Court with 
reference to Rule 19. 


6. Leaving aside the proviso 
to clause (1) of Article 229 in the mat- 
ter of appointments of officers and 
servants of a High Court the power 
is of the Chief Justice or of such 
Other Judge or officer of the Court as 
he may direct. Under clause (3) the 
administrative expenses of a High 
Court. including all salaries, allow- 
ances and pensions payable to or in 
respect of the officers and servants 
of the Court are a charge upon the 
Consolidated Fund of the State. Any 
fees or monies taken by the Court 
formed part of that Fund. There is 
no separate fund or power to raise it 
at the disposal of the High Court for 
the purposes of meeting the salaries 
ete. of the High Court staff. In this 
context clause (2) of Article 229 may 
now be read with the proviso append- 
ed thereto. 


“Subject to the provisions of any 
law made by the Legislature of the 
State; ‘the conditions of service of of- 
ficers and servants of a High Court 
shall be such as may be prescribed by 
rules made by the Chief Justice of 
the Court or by some other Judge or 
officer of the Court authorised by the 
Chief Justice to make rules for the 
purpose: 


Provided that the rules made 
under this clause shall, so far as they 
relate to salaries, allowances, leave 
Or pensions, require the approval of 
the Governor of the State.” 


If there is a law made by the Legis- 
lature of the State then subject to 
that law, otherwise without it, the 
Chief Justice or some other Judge or 
officer of the Court authorised by the 
Chief Justice is empowered to make 
rules laying down the conditions of 
service of the High Court staff. But 
if the Rules made under clause (2) re- 
late to salaries, allowances,. or. pen- 
sions then since in them is involved 
the -question of finance the framing 
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of the rules uder clause (2) requires 
the approval of the Governor — that 
means the State Government. One 
should expect in the fitness of things 
land in view of the spirit of. Article 
999 that ordinarily and generally the 
approval should be aceurded. But 
surely it is wrong to say that the ap- 
proval is a mere formality and in no 
esse it is open to the Government to 
refuse to accord their approval. — 
the. facts anc in the circumstances of 
this case and in the background of 
the conditions which are prevalent. in 
other States Government could have 
been well-advised to accord approval 
to the suggestion of the Chief Justice, 
as the suggestion was nothing more 
than to equate the pay scales of the 
High Court staff with those of the 
equivalent posts in the Secretariat. 
That meréeiy because. the Government 
is not rightin (not) accepting the Chief 
Justice’s view and refusing to 
the approval is no ground for hold- 
ing that by a writ of mandamus the 
Government may be directed to ac- 
cord the approval. The High ‘Court 
staff has not always been treated at 
par with the Secretariat staff in the 
matters of scales of pay. The matter 
has been taken up in‘ the Chief Jus- 
tices’ Conference and with several 
State Governments. Most of them 
have acceded to the request of the 
High Court to bring its staff at- par 
with the Secretariat staff in the mat- 
ter of pay ete. It is, however, not 
possible to take the view that merely 
because the State Government ‘does 
not see its way to give the required 
approval it will justify the issuance 
of a writ of mandamus under Article 
996 of the Constitution as if the refusal 
of the State Government was U 
vires or made mala fide and arbitra- 
rily. 


q. In -Gurumoorthy’s 
(1971) Supp. - SCR 420 = (AIR 1971 
SC 1850) (supra) Grover, J. delivering 
the judgment on behalf of the Constitu- 
tion Bench of this Court has stated at 
page 429 (of SCR Supp) = (at p. 1859 
of AIR) o = oe gi 

"Thus Article 229'has a distinct 
and diffèrent scheme and ‘conternplat- 


és full freedom to the! Chief Justice in 


the- matter’ of appointments of- offi- 
cers and servants óf the High Coùrt 
and their conditions of Service: These 


On 


accord 


ultra . 


case 
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can’ be: prescribed by rules made by 
him. Apart from the special situation 
contemplated by the proviso to cl. (1) 
the only exception is that the Gover- 
nor’s approval must be sought to the 
extent the rules relate to salaries, 
leave or pension. This exception; it 
is’ abundantly clear has to be made 
because the finances have to be pro- 
vided by the Government and to the 
extent there is any involvement of 
expenses the Government has to ap- 
prove of it. = 3 


The more apposite and direct case on 
the point is the decision of this Court 
in Bhubhan Chandra Dutta’s case 
(1975) 4 SCC 1 = (AIR 1975 SC 889 
= 1975 Lab IC 581) (supra) where 
following the decision in Guru- 
moorthy’s case, Ray, C J. has said 
while delivering the judgment on. be- 
half of the Court at page 5 (of SCC) 
= (at.p. 891 of AIR) = (at p. 584 of 
Lab IC): . . 


“Article 229 of the Constitution 
confers power on the Chief Justice of 
the High Court to appoint officers 
and servants of the High Court. Arti- 
cle 229 (2) states that subject to the 
provisions of any law made by the 
legislature of the State. the condi- 
tions of service of officers and ser- 
vants of a High Court shall be such 
as, may be prescribed by rules made 
by the Chief Justice of the Court or 
by some other Judge or officer of the 
Court authorised by the Chief Jus- 
tice to. make rules for the purpose. 
It is also provided that the rules 
made under Article 229(2) shall, so 
far as they relate to salaries, allow- 
ances, leave or pensions, require the 
approval of the Governor of the 
State. It is not disputed that the ap- 
pointment of Bhubhan Chandra Dutta 


by the Chief Justice of the High 


Court at a salary of Rs. 1,500 per 
month with special allowance of Ru- 
pees 250 per month was made with- 
out the- approval of the Governor. If 
the Chief Justice of the High Court 
wanted to appoint the - Registrar 
at the initial salary of Rs. 1500 with | 
a special salary of Rs. 250 per month, 
special approval. of the Governor- 
shoùld' have been taken in view of 
the fact that the rules didnot permit 
such.salary’ and the ‘higher salary in- 
volved greater financial’ burden “on 


the Government (See'M: Gurumoorthy’ 
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v. A. G., Assam -& Nagaland, (AIR 
1971 SC 1850)). 

8. We share the sentiment ex- 
pressed by the High ‘Court in its 
judgment and yet. find it difficult to 
allow our sentiment to cross. the 
boundary of law engrafted in the pro- 
viso to clause (2) of Art. 229.. 

9. Rule 19(1) ‘of the 1959 
Rules on which reliance was placed 
on behalf of the respondents to sus- 
tain the judgment of the High Court 
has been quoted. therein. . After quot- 
ing the rules, the High Court has 
said: i 
“We may observe in passing that 
this rule has not been happily: word- 
‘ed. ‘Theré’is reference to the Fules 
of 1932, the Rules of 1947, the Fules 
of 1950 relating to gratuities, , provi- 
dent fund etc., and the rules of 1947 
relating to scales of pay. Wha-ever 
might have been the power’ of the 
Government in the matter of fixing 
pay or making rules in the pre-con- 
stitution days, that position’ has 
changed after the: Constitution in 
view of Article 229 of the Constitu- 
tion.” ; 

Mr. Gupte pointed out that the 1959 
Rules framed by the. Chief Jrstice 
under Article 229(1) and (2) of the 
Constitution were with the approval 
of the Governor of Andhra Przdesh 
in so far as the Rules related to sala- 
ries, allowances, leave or pen:ions. 
Rule 19(1) authorised the Chief Jus- 
tice to regulate the pay of the High 
[Court staff in the manner he thought 
'it fit and proper to do without any 
‘further reference: to the Governor. 
;We do not find any such words in 
:Rule 19(1) to lead to the above con- 
‘clusion, The reference to “the Rules 
regulating the -pay of the services in- 
cluded in the Pay Schedule and other 
rules for the time being in force ap- 
plicable to officers under the rule- 
making control of the Government of 
Andhra Pradesh” was merely a vefer- 
ence to the rules and not to th= pay 
schedules. This was further made 
clear by the first proviso of Rule 
19 (1) which reads as follows: ` 
“Provided that except with re- 
gard to salaries, allowances, leave and 
pensions, the Chief Justice shall exerė 
cise the powers vested in the Gov- 
ernor under any of the aforesaid 
rules;” k m eoa 
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10. For the reasons stated 
above wedo not find it possible to 
Sustain the judgment of the High 
Court in law. ‘We, however, trust 
and hope that the Government will 
give their second thought to the mat- 
ter and see whether it is possible in 
the State of Andhra Pradesh to obli- 
terate the distinction in the matter of 
pay scales ete. between the High 
Court and the Secretariat staff There 
does not seem to be any good and 
justifiable reason for maintaining the 
distinction. 

11, In the result the appeal is 
allowed but there will be no ee as 
to costs. i 


Appeal allowed. 
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(From: Orissa)* 
P. K. GOSWAMI AND 
N. L UNTWALIA JJ. 
1. M/s. Bisra Stone Lime Co. Ltd. 
(In Civil Appeal No. 106 of 1975) 
2. Orissa Textile Mils Ltd. and 
another (In Civil Appeal -No. 107 of 
1975), l Appellants. v. Orissa State 
Electricity Board and another, Res- 
pondents. 


Civil Appeals Nos. 106 and 107 
of 1975, D/- 21-10-1975. 
(A) Electricity (Supply) Act 


(1948), S. 49 — Surcharge — Meaning 
— Enhancement of rates of tariff by 
way of surcharge — Permissibility. 
(Words and Phrases — Surcharge). 


The word surcharge is not defin- 
ed in the. Act, but etymologically, in- 
ter alia, surcharge.stands for an ad- 
ditional or extra charge or payment. 
Surcharge is thus a superadded 
charge, a charge over and above the 
usual or current dues. It is in sub- 
stance an addition to the stipulated 
rates of tariff. The. nomenclature, 
therefore, does not alter the position. 
Enhancement of the rates by way of 
surcharge is well within the power 
of the. Board to fix or revise the rates 
of tariff under the provisions of the 
Act. CEs l (Para 11) 

In view of decisions of Supreme 
Court in AIR 1975 SC 1967, an agree- 
ee eee 


*(O. J: C. Nos. 851 and 850 of 1972, 
D/- 18-10-1974—Orissa.} ns 


JS/JS/D861/75/SSG -. 
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ment enterec in exercise of the 
‘power conferred by the statute, such 
as under S. 49 (3) of the Act, cannot 
be set at naught by unilateral exer- 
cise of power by the Board under 
the Act to enhance the rates agreed 
upon between the parties in the ab- 
sence of any provision in that behalf 
in the agreement itself. (Para 12) 


Exercise of power under S. 49 (1) 
and (2) as also that under S. 59 will 
remain suspended during the currency 
of the special agreements between the 
parties and no unilateral enhance- 
ment of rates is permissible under the 
law. There is only a protempore ban 
on revision of rates during the subsis-~ 
tence of statutory special agreements 
entered in conformity with S. 49 (3) 
of the Act. (Para 13) 

Merely because there was special 
agreement between the parties i 
could not be said that the stipulated 
rates could nct be increased by adding 
the surcharge in question. The ratio 
of AIR 1975 SC 1967 will be available 
on all fours only where there is noth- 
ing in the special agreements with re- 
gard to revision of rates during the 
subsistence of the agreement. O. J. C. 
Nos. 851 and 850 of 1972, D/- 18-10- 
1974 (Orissa). Affirmed. (Para 14) 


(B) Constitution of India, Art. 226 
— Other remedy open — Arbitration 
clause in agreement of 1960 between 
a textile manufacturing company and 
State Government — State Electricity 
Board as constituted in 1962 assuming 
all obligations of State Government 
and as suzh bound by agreement — 
Question as to whether Board has 
power to levy surcharge in view of 
certain clause and that as to interpre- 
tation of the clause, held to be cover- 
ed bv arbitration clause — Company 
should pursue remedy of arbitration 
instead of extraordinary jurisdiction 
of High Court under Art. 226. AIR 1975 
SC 1967, Rel. on. (Paras 8, 23, 24) 


- (©) Electricity (Supply) Act 
(1948), S. 49 — Plea of “undue fa- 
your” under Sec. 49, if at par with 


that of discrimination under Art. 14 
of Constitution. 

A plea of discrimination which 
is available when Art. 14 of Constitu- 
tion is in free play is not at par with 
-the interdict of ‘undue favour’ under 
S. 49 of the Act. Apart from this, 
when law makes it obligatory for cer- 


Co. v. O. S. E Board A.L R. 
tain special agreements to continue 
in full force during their currency 
` stultifying the power of the Board 


to revise the rates during the period, 
no ground of discrimination can be 
made out on the score of exempting 
such industries as are governed by 
special agreements. (Paras 22, 21) 
Cases Referred: Chronological Paras 


AIR 1975 SC 1967 = (1975) 2 SCC 
414 and 436 12, 14, 16, 17 
Mr. 5. V. Gupte, Sr. Advocate 


(In C. A. No. 107 of 1975): (Mr. Vinoo 
Bhagat, Advocate with him), for Ap- 
pellants; Mr. G. Rath, Advocate Gene- 
ral, (Mr. B. Parthasarathi, Advocate 
with him), for Respondent No. 1 In 
C. A. No. 106 of 1975 and Respon- 
dent in C. A. No. 107 of 1975. 


Judgment of thè Court was de- 
livered by 


P. K. GOSWAMI, J.:— This judg- 


ment will govern both the above 
mentioned appeals. ; 
2. We may take the facts 


briefly from Civil Appeal No. 107 of 
1975. 


3: The Orissa Textile Mils 
Limited is a publie limited company 
(briefly the company) and is engaged 
in manufacture of textile articles. It 
is located at Choudwar in the Dis- 
trict of Cuttack (Orissa). On May 12, 
1960, the company (described in the 
agreement as Consumer) entered into 
an agreement with the State of Orissa 
(described in the agreement as the 
Supplier) for supply of electric 
power. The contract was for a period 
of five years from the date of supply 
of electric power, namely, February 1, 
1963 and it was thereafter to so con- 
tinue unless and until the same was 
determined by either party giving to 
the other six calendar months’ notice 
in writing of the intention to terminate 
the agreement. It is common ground 
that the agreement has not been ter- 
minated. 2 


4. It may be appropriate at 
this stage to refer to a few clauses in 
the agreement. Clause 12° provides for 
charges to be paid by the consumer 
as well as about maximum demand. 
Clause 13 reads as follows:— 


“The tariff and conditions of 
supply mentioned in this agreement 
shall be subject to any revision that 
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may be made’ by the supplier =rom 
time to time.” 

Clause 23 deals. with extra charge 
regarding domestic lighting, Jans, 
domestic power and street lighting, 
ete. in the colony of the- Mills. CL ae 
reads as follows:— 


“Any dispute or ‘difference arsing 
‘between the Consumer and the Sup- 
plier or their respective Electrical 
Engineers as to the supply of electri- 
eal energy hereunder or the pressure 
thereof or- as to the interpretation of 
this Agreement or the right of the 
Supplier or the consumer respecive- 
ly to determine the same or any 
other question, matter or thing ar-sing 
hereunder shall be referred tx a 
single arbitrator who shall be mu-ual- 
ly agreed upon by bcth parties. The 
arbitrator’s decision’ tnereon shat be 
final and the provisions of the Arbi- 
tration Act of 1940 (X of 1940) cr of 
any other statutory modification 
thereof for- the-time being in {orce 
shall apply to any such reference.” 

5. On April 1, 1962, the Orissa 
State Electricity Board (briefly the 
Board) was constituted by the State 
Government under‘ Section 5 of the 
Electricity (Supply) Act, 1948) (brief- 
ly the Act), Under Section 60 (1) of 
the Act.‘‘all debts and obligations in- 
curred, all contracts entered into. and 
all matters and things engaged to be 
done by, with or for the State -Gov- 
ernment for any of she purposes of 
this Act- before. the first constitution 
of the Board shall be deemed to haave 
been incurred; entered into or enzag- 
ed to be done by,:with or for. the 
Board......... ” By this section, there- 
fore, the Board assumed. all obliga- 
tions of the State Government in res- 
pect of matters to which the-Act ap- 
plied. It is common ground that the 
‘contract:entered between the comvany 
and the State- Government | is birding 
on. both. 


6. The Board decided to levy 
a surcharge of 10 per cent -on the 
power tariff then in force. with ef- 
fect from. July 1, 1972, and a Fress 


Note _was issued | accordingly. The 
material portion of the . Press N ote 
‘may be extracted: 

“The -Orissa - State Electricity 


Board. has :decidéd ‘to levy ‘a gereral 
and uniform surcharge of 10 pér cent 
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. Bisra Stone Lime Co.. v. O. S. E. Board {Prs. 4-9] 


S.C. 129 


on the power tariff now in force ex- 
cept on the following categories of 
consumers who. will pay the existing 
tariff:— 

-(1) Power Intensive Industries 
which are poverned: by Special Agree- 
ments. `: 
(2) Domestic power and lighting. 

In respect of irrigation loads 
(pumping and agriculture) the power 
tariff will be Re, 0.16P. (sixteen 


paise) per unit (Kwh) with a rebate 


of: Re. -0.01 (one paise) per unit 
‘Kwhp’ for timely payment............ 

The:above-levy of surcharge of 
10-per ‘cent is also applicable to the 
power supply to the Hindustan Steel 
Ltd., Rourkela and Kalinga Iron 
Works, Barbil. . 

The. levy. of 10 per cent surcharge 
will be on demand charges, unit 
charges, maximum and minimum 
ee and reservation charges. 

x x x x 

The levy of surcharge and revis- 
ed tariff, for irrigation loads has be- 
come necessary for improving the 
Board’s overall financial return and 
enabling.. it to undertake larger 
developmental programmes like rural 
electrification. 

x x Se > 
It. appears that the second purpose in 
the : above ‘Press Note’ with reference 
to “larger developmental programmes 
like rural electrification”. was omitted 
by a revised Press Note.. 


T. The company Cedesi 
ly challenged the levy- of the sur- 
charge by an application under Arti- 
cle 226. of the Constitution: in the 
Orissa High Court. Several conten- 
tions were raised in the petition 
before the High Court. The sur- 
charge was, inter alia, challenged as 
being violative of Article 14 of the 
Constitution. This objection was re- 
pelied by the High Court and the 
learned counsel appearing on behalf 
of the company was unable to press 
the same before us..in view of the 
Presidential suspension of that article 
during the emergency... 


8. Some - other grounds, ~in- 
cluding that clause 13 is ultra vires 
the Act, were: taken before: the High 
Court but have not- been ada be- 
fore us. .- . 

9.0) Mr: . Gupte, the , “-1ewined 
counsel appearing: on behalf -of .the’ 
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appellants, submits as follows:— 

(1) The Board has. no power to 
levy a surcharge under the provisions 
of the Act. l 

- (2) Clause 13 of the agreement 

cannot take in the levy of surcharge- 
It is, therefore, not a matter for re- 
ference to arbitration under clause 23 
of the agreement. 

(3) Assuming it has: power under 
the Act or under clause 13 to levy a 
surcharge, the- Board in exempting 
certain categories and imposing sur- 
charge upon the appellants is guilty 
of discrimination which is impermissl- 
ble under Section 49 of the. Act and 
clause (2) of Schedule I to the agree- 
ment. 


10. With regard to his. first 
contention Mr. Gupte submits that 
surcharge is unknown to the provi- 
sions in the Act and the Board has no 
power under the Act to levy a sur- 
charge. It is not possible to accede 
to the submission that the demand of 
surcharge cannot be included in the 
revision of rates of tariff. 


11. The word surcharge is not 
defined in the Act, but etymological- 
ly, inter alia, surcharge stands for an 
additional or extra charge or pay- 
ment (see Shorter Oxford English Dic- 
tionary). Surcharge is thus a super- 
added charge, a charge over and 
above the usual or current dues. Al- 
though, therefore, in the present case 
it is in the form of a surcharge, it is 
in substance an addition to the stipu- 
lated rates of tariff. - The nomencla- 
ture, therefore, does not alter the 
position. Enhancement of the rates 
by way of surcharge is well. within 
the power of the Board to fix or re- 
vise the rates of tariff under the pro- 
visions of the Act. The first submis- 
sion of counsel is, therefore, of no 
avail. 


12. © Before we deal with , the 
second submission of counsel, we may 
refer to a ‘recent decision of this 
Court in M/s. Titagarh Paper Mills 
Ltd. v. Orissa State Electricity Board, 
(1975) 2 SCC 436 (briefly the Tita- 
garh’s case) to which one of us was a 
party. This Court following the deci- 
sion in the Indian Aluminium Co. '.v. 
Kerala State Electricity Board, (1975) 
9 SCC 414 = (AIR 1975 SC 1967) with 
‘regard to the scope of Ss, 49 and 59 of 


. Bisra Stone Lime Co. v. O. S.:E. Board 


AVI: R. 


the Act held in the Titagarh’s case 
(supra) as follows:— | 

Saas neither Section 49. nor 
Section 59 confers any authority on 
the Board to enhance the rates for 
supply of electricity where they are 
fixed under a stipulation made in an 
agreement. The Board has no autho- 
rity under either of these two sections 
tc ovetride a contractual stipulation 
and enhance unilaterally the rates for 
the. supply of electricity”. 

It is clear from the above decision 
that an agreement entered in | exer- 
cise of the power conferred by the 
statute such as under Section 49 (3) of 
the Act, cannot be set at naught by 
unilateral exercise of power by the 
Board under the Act to enhance the 
rates agreed upon between the par- 
ties in the absence of any provision 
in that behalf in the agreement it- 
self. In the Indian Aluminium Com- 
pany’s case (supra) there was no pro- 
vision in the agreement with regard 
tc the. revision of tariff, such as we 
find in clause 13 of the present agree- 
ment. This Court, therefore, had not 
te consider in that case about the ef- 
fect of a clause like clause 13. In 
the Titagarh’s case (supra), however. 
this Court had to take into conside- 
retion clause 13 of the agreement 
therein which is the identical clause 
in the present case. 


13. Sub-sections (1} and (2) of 
Section 49 empower the Board to fix 
uniform rates of tariff. Sub-section 
(3) of Section 49 on the other hand 
reserves to the Board the power of 
fixing different tariffs having regard 
to certain factors mentioned therein. 
Section 49 (3) contemplates what are 
known as ‘special agreements.’ Power 
under Section 49(1) and (2) cannot be 
invoked during the subsistence of 
special agreements. providing for 
stipulation of rates of tariff in absence 
of any reservation therein. Exercise 
of power under Section 49 (1) and (2) 
as also that under Section 59 will re- 
main suspended during the currency 
of the special agreements between ‘the 
parties and no unilateral enhancement 
of rates is permissible under the law. 
There is only apro tempore ban ‘on're- 
vision of rates during the subsistence 
of statutory special agreements entered 
in conformity with.Section .49; (3) - of 
the Act.. an : SR a a ee 


' 
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14. Mr. Gupte, however, sub- 
mits that since there have been special 
agreements between ‘the parties the 
stipulated rates could not be. increased 
by adding the surcharge in question. 
This argument proceeds on a wrong 
assumption that surcharge is abso- 
lutely different from rates of tariff. 
Besides the submission fails to -ake 
count of clause 13 of the agreement 
with regard to revision of rates. The 
ratio of the Indian Aluminium Co.’s 
case (AIR 1975 SC 1967) (supra) will 
be available on all fours only where 
there is nothing in the special agree- 
ment with regard to revision of rates 
during the subsistence of the agree- 
ment. 


15. With regerd to the second 
submission, which overlaps to some 
extent the first, Mr. Gupte pcints 
out that revision of tariff under cl 13 
cannot include levy of surcharge 
which is distinct from tariff. He also 
draws our attention to the ‘various 
clauses in the Press Note where both 
the expressions ‘surcharge: and tariff’ 
are freely used. On the other hand, 
the learned Advocate General submits 
that the import of surcharge depends 
upon the nature of the original charge. 
If the surcharge is appended tc a 
tariff it partakes of the characte- of 
tariff, 


16. When the Press Note in- 
troduces the surcharge in additior to 
tariff rates, not much can be mad=2 of 
for use of the two words separately. 
We have already noted the meaning 
of the word ‘surcharge’ while dealing 
with the first submission of the learn- 
ed counsel We may only add that 
this Court in Titagarh’s case (1975) 2 
SCC 436 (supra) put the metter 
beyond controversy in the following 
words:— 

“Now, the effect of the levy of 
coal surcharge’ would be to enhance 
the rates for the supply of electricity 
stipulated under the agreement.” 


17. Besides in the Titagerh’s 


“ase (1975) 2 SCC 436 (supra) this. 


Court further observed as follows:—~ 


“Questions such as: whether the 
Board has power under clause (13) 
of the agreement to levy any coal 
surcharge at all when no such pcwer 
was conferred on it by the Act, whe- 
ther the action of the Board in levy- 
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ing the coal surcharge on the appel- 
lant under clause (13) of the agree- 
ment was arbitrary and unreasonable 
or whether it was based on extrane- 
ous and irrelevant considerations and 
whether, on the facts and circum- 
stances of the case, the Board was 
justified under clause (13) of the 
agreement to levy the coal surcharge 
on the appellant, are plainly ques- 
tions arising under the agreement and 
they are covered by the arbitration 
provision contained in clause (23) of 
the agreement. All the contentions 
raised by the appellant against the 
claim to justify the levy of the coal 
surcharge by reference to clause (13) 
of the agreement would, therefore, 
seem to be covered by the arbitration 
agreement and there is no reason why 
the appellant should not pursue the 
remedy of arbitration which it has 
solemnly accepted under clause (23) 
of the agreement and instead invoke 
the extraordinary jurisdiction of the 
High Court under Article 226 of the 
Constitution to determine questions 
which really form the subject-matter 
of the arbitration agreement.” 


18. Although this Court was 
dealing with the coal surcharge in 
the above decision, there is no dis- 
tinction in principle between the coal 
surcharge or a surcharge simpliciter 
and the ratio of the above decision 
will be applicable in this case. The 
second submission of the learned 
counsel, therefore, fails and the point 
is squarely covered by the above de- 
cision. The matter is, therefore, cover- 
ed by the arbitration clause (23) of 
the agreement. 


19. With regard to the last sub- 
mission regarding discrimination 
founded upon Section 49 of the Act 
and clause (2) of the Schedule I tothe 
agreement, Mr. Gupte relied upon 
sub-séction (4) of Sec. 49 which pro- 
vides that in fixing the tariff and 
terms and conditions for the supply 
of electricity, the Board shall not 
show ‘undue preference to any per- 
son. He also draws our attention to 
clause (2) of the conditions of supply 
in the First Schedule to the agree- 
ment to the effect that “the Depart- 
ment shall not be entitled te discri- 
minate between different consumers 
in fixing the charges for the supply 
of energy.” The agreement is enter- 
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ed under the provisions of S. 49 (3) 
of the Act If we read Section 49 as 
a whole we find that under sub-sec- 
tion (1) of that section, the Board in 
supplying electricity to any person 
not being a licensee “may for the 
purnoses of such supply frame uni- 
form tariffs’. However, under sub- 
section (2) of that section in fixing 
the uniform tariffs the Board shall 
have regard to the various factors 
unter four heads (a), (b), (c) -and (d). 
Then comes sub-section (3) which 
preserves the power of the Board, “if 
it considers it necessary or expe- 
dient to fix different tariffs for the 
supply of electricity to any person 
not being a licensee having regard to 
the geographical position of any area, 
the nature of the supply and pur- 
pose for which supply is required and 
any other relevant factors”. 


20. Mr. Gupte submits that 
there is no reason why the power in- 
tensive industries, which are govern- 
ed by special agreements, should 
have been exempted from the 
leyy of surcharge in the Press Note- 
He further points out that there are 
eight industries referred to in para- 
graph 20 of the Special Leave Peti- 
tion which Lave not been subjected 
to the aforesaid 10 per cent surcharge 
even though the rates of electricity 
charged per unit in their case are 
less than those of the Orissa Textile 
Mills. 


21. It is enough to point out 
that the industries referred to in the 
Special Leave Fetition were covered 
by special agreements and we are not 
even told whether these special agree- 
ments had a similar clause like clause 
13 in the present case. This Court 
has held that special agreements en- 
tered under Section 49(3) cannot be 
given a go-by while exercising the 
power of revision of rates under Sec- 
tion 49 read with Section 59. That 
being the position, the objection on 
the score of discrimination loses all 
importarice. The totality of the pro- 
‘visions under Section 49 does not 
igive any scope for the plea of discri- 
iminaticn raised in this case and in 
view of clause 13 in the agreement 
itself. o 

22. We can appreciate the 
handicap of counsel in advancing his 


ÍPrs. 19-24]. Bisra Stone Lime Co. v. O. S. E. Board 
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arguments under the head of discri- 
mination having lost the protective 
amulet- of Article 14 of the Constitu- 
tion under the. Presidential embargo 
during the emergency. A plea of dis- 
crimination which is available when 
Article 14 is in free play is not at 
par with the interdict of ‘undue fa- 
vour’ under Section 4% of the Act. 
Apart: from this, when law makes it 
obligatory for certain special agree- 
ments to continue in full force during 
their currency stultifying the power of 
the Board to revise the rates during 
the period, no ground of discrimina- 
tion can be made out on the score of 
exempting such industries as are gov- 
erned by special agreements. 


23. Althouzh the Press ,Note 
in the instant case did not recite anv 
provisions of the Act under which the 
same was issued, mere omission to do 
so does not disentitle the Board to 
rely upon clause. 13 of the agreement 
for a claim to revision of the rates, 
although in the form of a surcharge 
in this case. We, therefore, do not 
give any significance to the omission 
in the Press Nota to refer to clause 
13 or to any othr provision of the 
Act. ‘The matter is, therefore, cover- 
ed by the arbitration clause 23 of the 
agreement. It is not for this Cour: 
to speculate what answers the Arbi- 
trator will enter with regard to the 
disputed questions that may be rais- 
ed before him. We are not to be 
understood as expressing any opinion 
on the merits of the dispute oz dif- 
ference between che parties with re- 
gard to the surcharge. 


24. It is taen submitted that 
this Court should not use its discre- 
tion in favour of arbitration in a mat- 
ter where it-is a pure question o? 
law as to the power of the Board to 
levy a surcharge. This submission 
would have great fcree if the sole 
question involved were the scope and 
ambit of the power of the Board 
under Sections 49 and 59 of the Act 
to levy a surcharze, as ‘it was sought 
to be initially argued. The question 
in that event may not have been 
within the content of clause 23 of the 
agreement. But all questions of law. 
one of which may be interpretation 
of the agreement, need not necessarily 
be withdrawn from the domestic 
forum because the court has discre- 
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tion under Section 34 of the Arbitra- 
tion Act or under Article 226 of the 


Constitution and that. the court is bet- 
ter posted’ to decide such quest-ons.. 


The arbitration clause 23 is a clause 
of wide amplitude taking in its 
sweep even- interpretation of the 
agreement and necessarily, there ore, 
of clause 13 therein. We are there-ore, 
unable to accede.to the submission 
that we should exercise our discre- 
tion to withhold the matter from erbi- 
tiation and deal with it ourselves. - 


25. We, therefore, find no 
justification in interfering with the 
conclusion of the High Court in dis- 
ee the writ application. In the 

esult the appeals fail and are dis- 

m sed We will, however, make no 
order as to costs. 

Appeals dismisséd. 
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Y. V. CHANDRACHUD, -P. N. BHAG- 
WATI AND R. S. SARKARIA JJ. 


Dilip Kumar Sharma and others, 
Appellants: v. State cf Madhya Pra- 
desh, Respondent. 


Criminal Appeal No. 188 of 1974, 
D/- 10-10-1975.. 


(A) Penal Code (1860), Seetion 
303 — Scope — Expression “under 
sentence. of imprisonment for life’ — 
Sentence contemplated is operative 
executable ` sentence — Provisions 
cannot be attracted till the final judg- 
ment of conviction is passed and sen- 
tence of life imprisonment confirmed. 
Criminal Appeals Nos. 61 to 63 and 
Death Reference. No.: 2 of 974, 
D/-. 27-2-1974 (Madh Pra),- Reversed. 


The words “whcever ...commits 
murder” in Sec. 303, . 1. PC. must 
mean “whoever is proved to have ecrn- 
mitted <- murder” -and not. “who- 
ever is alleged to have commit- 
ted murder’. The proof of mur- 
der consists in. the final judgment 
of conviction ` and, therefore, antil 
such judgment. -is recorded it-is im- 
possible to: predicate that the accused 


——t 


*(Criminal “Appeals Nos. 61: to 63 and 
Death Reference No. 2 of 1974, D/- 
27-2- 1974) |. 
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has committed’ murder. Thus when 
5, 303 speaks of a. person “under sen- 
tence of imprisonment for life” it 
means a person under an operative, 
executable sentence of imprisonment 
for life. A sentence once imposed but 
later ‘set aside-is not executable and 
therefore the court convicting an ac- 
cused of murder cannot take such a 
sentence into account for imposing 
the sentence of death. by the applica- 
tion of S: 303. Criminal Appeals Nos. 
61 to: 63 and Death Reference No. 2 
of 1974, D/- 27-2-1974 (Madh Pra), 
Reversed. (Paras 11 and 13) 
Per Sarkaria J. 


Section 303 is draconian in seve- 
rity, relentless and inexorable in 
operation. Such a penal provision 
must be strictly construed; that is to 
say in the absence of clear, compelling 
language, the provision should not be 
given a wider interpretation. Consider- 
ed in the light of these principles the 
the connotation of the expression 
“sentence” in the phrase “being under 
sentence of imprisonment for life” 
must be restricted to a sentence which 
is final, conclusive and ultimate so far 
as the judicial remedies-.are concerned. 
A sentence of life imprisonment 
which at the time of the commission 
of the murder in question, is defeasi- 
ble or capable of being, or liable to be 
voided, annulled or undone by way of 
appeal, revision or other judicial pro- 
cess known to law, is outside the. pur- 
view ‘of the phrase, “being under sen- 
tence of imprisonment for life’ in 
Sec. 303.. (Paras 21 to 23). 


(B) Interpretation of Statutes — 
Alternative constructions, 


If two constructions are possible 
upon the language of the statute, the 
Court must choose the one which is 
consistent with good sense and fair- 
ness, and eschew. the other which 
makes its operation unduly oppres- 
sive, unjust or unreasonable, or 
which -would lead to, strange, incon- 
sistent results or otherwise introduce 
an element of bewildering uncertainty 
and practical inconvenience in the 
working. of the statute.. ..(Para 22) 


Cases Referred: - Chronological Paras 
AIR 1961 SC 1494 = (1961) 3 SCR 
. 986 = (1961 -(2) Cri LJ 696 -22 


=“ Mr. A. N. Mulla, Sr. Advocate, 
(Mr.- S. .K. Gambhir, Advocate, 
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with him), for Appellants; Mr. I. N. 
Shroff, Advocate, for Respondent 


Judgment of the Court was de- 
livered by i . 


CHANDRACHUD, J.:— Since 
this appeal by special leave is limited 
to the question of sentence, it would 
be enough to set out the facts bear- 
ing on the sentence. 


- 2 The appellants,. Dilip Ku- 
mat, Bharatsingh and Rohitsingh 
were tried by the Sessions Judge, 
Ujjain, for committing the murder of 
one Arun Bhargava. The learned 
Judge convicted Dilip : Kumar under 
Section 302, Bharatsingh under Sec- 
tion 302 read with Section 34, Rohit- 
singh under Sec. 303 of the Penal 
Code and sentenced them to death. 
The High Court of Madhya Pradesh, 
Irdore Bench, confirmed the convic- 
tion and sentence of Dilip Kumar an 

Rohitsingh. The conviction of Bharat- 
singh was also confirmed but the 
High Court reduced his sentence %0 
imprisonment for life. 


3- On May 3, 1974 this Court 
granted special leave to the appellants 


“limited to the question of applica- 


tion of Section 303 in the case of 
Rohitsingh and sentences in case of 
all”. Counsel for the appellants urg- 
ed that under this order Bharatsingh 
is entitled to challenge the . sentence 
of life imprisonment imposed upon 
him by the High Court and_ since 
that cannot be done without challeng~ 
ing Bharatsingh’s conviction under 
Section 302 read with Section 34, the 
order of conviction is also open to 
challenge in this appeal. There is no 
merit in this argument. Rohitsingh’s 
case apart, the special leave petition 
filed by the appellants was not ` ad- 
mitted on the question of convicticn 
and leave was: expressly restricted to 


the question of sentence only. Bharat- - 


singh having been convicted under 
Section 302 read with Section 34, 
there is no scope for any argument as 
regards the sentence imposed on him. 
The minimum sentence - for murder 
under Section 302 is imprisonment for 
lfe and that is the sentence which 
the High Court has imposed on 
Bharatsingh. ` 

4. As regards Dilip Kumar, we 
see no reason to reduce the. sentence 
of death imposed on him by the Ses- 


A.J.R: 


sions Court and -vzonfirmed ‘by the | 
High Court. On June 20, 1973 at 9 
p. m. the deceased Arun Bhargava was 
sitting in front of a hotel in Ujjain. 
Bharatsingh and Rohitsingh caught 
hold of his arms from behind and 
Dilip Kumar stabbed him on the chest 
with a big knife. As a result of the 
injury, the pleura, the pericardium and 
the right ventricle of the heart were 
all cut. Dilip Kumar’s conduct cannot 
be viewed with leniency and the High 
Court was right in confirming the 
death sentence passed by the Sessions 
Court. Motiveless murders are not 
necessarily acts of mad and unhinged 
people. Prosecution is often unable 
to collect satisfactory evidence on the 
motive .behind the crime. That does 
not call for any leniency and indeed 
where this is so, criminals would pre- 
fer, in order to reduce the gravity of 
their acts, to. suppress the motive 
leading to the crime. 


5. - As regards Rohitsingh the 
main question. for consideration is 
whether his conviction under Section 
303, Penal Code, is- legal. If it is, 
the sentence of death has to be up- 
held because under Section 303, “'Who- 
ever, being under sentence of impri- 
sonment for life, commits murder, 
shall be punished with death.” The 
section leaves no discretion to award 
a lesser sentence than death. 


6. One Prabhu was murdered 
on October 24, 1971 for which Rohit- 
singh was sentenc2d to life imprison- 
ment on May 18, 1972 in Sessions 
Case No, 5 of 1972, In appeal, Rohit- 
singh was acquitted by the Madhya 
Pradesh High Court, on February 27, 
1974, being the very date on which 
the High Court pronounced its judg- 
ment in the instant case. The Ses- 
sions Court had no option in the mat- 
ter of sentence because’ on January 
24, 1974 when it found Rohitsingh 
guilty of the murder of Arun Bhar- 
gava in the instant case, he was 
“under seritence cf imprisonment for. 
life” imposed upon him on May 18, 
1972 in Sessions Case No. 5 of 1972. 
But that position had undergone a 
material change when the High Court 
delivered its judgment in the instant 
case on February 27, 1974. Precisely 
that very day Rohitsingh’s conviction 
and sentence for Prabhu’s murder 
were set aside by the same Bench of 
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the High Court. In fact, Rohitsingh’s 
appeal arising out of Prabhu’s mur- 
der was allowed by the High Court 
and immediately thereafter it toak up 
for consideration the appeal arising out 
of Arun Bhargava’s. murder. Thus, 
when the. High Court pronounced its 
judgment in the instant case holding 
Rohitsingh guilty of the murde? ‘of 
Arun Bhargava, Rohitsingh was not 
under the sentence of. imprisonment 
for life. For the matter of that. he 
was not under any sentence save the 
sentence of death imposed on him for 
the murder of Arun Bhargava which 
was the subject-matter of appea. be- 
fore the High Court. 


7. Despite Rohitsingh’s acquit- 
tal in the earlier case, the High Court 
convicted him under Sec. 303 oz the 
Penal Code, on the view that the 
material date for deciding the. zppli- 
cation of Section 303 is the date on 
which the subsequent offence of mur- 
der is committed and not the date on 
which the trial or the appellate :ourt 
pronounces its judgment in respect of 
the subsequent offence. The subse- 
quent offence, namely, the murd2r of 
Arun Bhargava was committed by 
Rohitsingh on June 20, 1973 and 
since on that date he was under a sen- 
tence of life imprisonment imposed on 
him on October 24, 1971 for Pra>dhu’s 
murder the High Court thought that 
_ it was inconsequential that at the time 
when it pronounced its judgmen: in 


the instant case, the sentence of life. 


imprisonment imposed in the earlier 
case had been set-aside, According to 
the High Court: 


“On a plain construction of the 
provision, we are of the opinion. that 
Section 303 of the Indian Penal Code 
is attracted to a case where a p2rson 
having subsisting sentence of imprison- 
ment for the life commits a murder, 
thatmurder being committed when the 
sentence was in force, notwithstanding 
the fact that in a pending appeal the 
sentence is set aside subsequent to the 
commission of the erime.” . aah 


We have to examine the correctness 
of this view. l i 


'8. -Section -303 does not afford 
a clear enough clue to the solution of 
the problem ‘raised by the High Court 
judgment. Its! brief and pithy words 
do not- throw sufficient ligh; on 
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whether the relevant date for deciding 
upon its : applicability could be the 
date on which the proceeding in res- 
pect of the subsequent offence was 
decided finally. But considering the 
matter in’ all its ramifications, the 
view of the High Court appears te us 
difficult to sustain. . 


6 When a person who is sen- 
tenced to imprisonment for life com- 
mits a murder, the previous conviction 
assumes a graver proportion and be- 
comes an aggravating circumstance. 
But the aggravation is on the as- 
sumption that the previous conviction 
is lawful and valid. An order of ac- 
quittal in regard to the previous of- 
fence wipes out the guilt and turpi- 
tude attaching to the previous con- 
viction, for, the true implication of an 
acquittal is as if the offender did not 
commit the offence for which he was 
tried, no matter whether the acquit- 
tal-is founded on benefit of doubt or 
rests upon an overall rejection of the 
prosecution case.. The sequiter that 
the order of acquittal implies the in- 
nocence of the accused is not depen- 
dent upon the stage of the court pro- 


ceeding at which the order was pass- 


ed but it depends, plainly, upon the 
fact of acquittal itself. Therefore, if 
a court, whether of the first instance 
or otherwise, finds on the date on 
which it records its decision that the 
accused before it is no longer under 
a sentence of life imprisonment, it 
cannot under. Section 303 sentence 
him to death. On the date when the 
subsequent offence of murder was 
committed, the accused might have 
been under a sentence of life im- 
prisonment but such a sentence would 
cease to have existence in the eye of 


law if at any. subsequent stage the 


conviction on which the sentence of 
life imprisonment is founded is set 
aside or the conviction is maintained 
but the sentence of life imprisonment 
is reduced to a lesser sentence. More 
than one .offence in the Penal Code is 
punishable’ with life imprisonment 
and not all sections. of the Code which 
provide’ for the sentence of life im- 
prisonment make’ it obligatory to im- 
pose that:-sentence, ‘For example, an 
offence urider Sec, 304, Part I, or Sec- 
tion 326 :is punishable -with life im- 


-prisonment and the ‘court of first in- 


stance may sentence. the offender under 
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those sections to - life, imprisonment. 
The higher court may::set aside. the 
conviction in its entirety and acquit 
the accused in-which case there is no 
question of imposing any. sentence; or 
it may maintain -the conviction and 
reduce the sentence toa lesser term 
which under -those sections is permis- 
sible. - In either event, the offender 


would no: longer be undér a sentence 


of life imprisonment. and. no matter 
when that sentence is: set aside or re- 
duced, the court dealing with the.pro- 
ceeding relating. to the. subsequent 
offence of murder will have to take 
that circumstance into account. . The 
date of murder, undoubtedly, has re- 
levance but that is in: the’ limited 
sense that the murder has to succeed, 
not precede, the offence for which 
the accused was ', sentenced to. life 
imprisonment. This sequence is: fix; 
ed by the pre-condition of Section 303 
that a person under sentence. of -im- 
prisonment for. life must be found 
guilty of murder. But in between the 
date on which the subsequent offence 
of murder is committed and the pro- 
ceeding. in respect thereof is termi- 
nated, the sentence -of life imprison- 
ment founded upon the previous. con- 
viction may have been set aside, In 
which event, Section 303-would cease 
to have application. -© = = .. - 3: . 


10. It is -a. well-established 
proposition:that a: court. seized.. of-a 
proceeding must take into -account 
events subsequent to the inception of 
that proceeding. .That position is wide- 
ly accepted in civil.law and.there is 
no reason why the principle should 
not be extended to criminal proceed- 
ings with ‘appropriate’ .modifications. 


When on the conclusion of a Sessions 


trial, the Sessions Judge finds the acr 
cused guilty of murder, he will have 
no option save-to act under S. 303, if 
he finds that at the date of the offence 
the. accused’: was under `a.. ‘sentence 
of life imprisonment for some -other 
offence. -The High Court, dealing 
with an appeal from. the judgment of 
the Sessions Court, may find that the 
sentence ‘of life imprisonment which 
was in operation on.the date when 
the Sessions Court delivered its judg- 
ment has been, in the meanwhile;: set 
aside by a higher court seized of. the 
previous .case: The. High Court shall 
have. to take. the : subsequent event of 


AAR. 


acquittal into consideration and by 


reason of. that event Section 303 
would cease to have application, Jt 


may so happen that this Court seized 


of an. appeal against the- High Court 
judgment may find.when it records 
its own judgment that the sentence 
of life imprisonment imposed “by the 
trial court but se: aside -by a higher 
ccurt has been: re-imposed in a fur- 
ther proceeding. In that event, . this 
Court shall have =o proceed on. the 
basis that at the time when the ac- 
cused-is alleged to -have committed 
murder, he was under‘ a sentence of 
imprisonment for life. If the con- 
viction for murder is’ upheld by this 
Court, Section 303 would come into 


play andthe accused shal have to 


be sentenced to death, _ 


-IL The High Court thought 
that ‘the words ‘Whoever ............... 
commits murder” in Section -303 - in- 
dicate. that the relevant point of time 
is the date of commission of the mur- 
der and not the date of convittion 
for murder. According to the - High 
Court there was no warrant fcr sub- 
stituting: the worcs ‘Whoever 


b o 
seep eae eue 


is convicted for -murder”’.: for’: the 
words “Whoever ........-..) - commits 
murder”. In taking this view -the 


High. Court overlosked ‘the fundamén- 
tal principle of criminal jurisprudence 
that an.accused is-to be presumed. to 


‘be innocent :until his'.guilt is establish- 


ed. :““Whoever ..... J... commits. mur- 
der” must mean “Whoever is proved 
to have committed murder” and- not 
“Whoever is allegəd to have commit- - 
ted murder”. The proof of murder 
ecnsists in the final judgment of con- 
viction and therefore, until. such a 
judgment is recorded it is impossible 
to predicate that- the accused ‘has 


cemmitted murder. 


12. (The anomaly arising out of 
the view taken by. the High Court 


may be’demonstrated in reference to 


Section 75 of the Penal Code.. Stated 
briefly, under thet section if a-per- 
son who is convicted of an offence 
therein mentioned is again found 
guilty of a similar offence, he is liable 
to enhanced punishment. It is true 
that Section 75 usas the. words “Who- 
ever having been eonvicted”. but what 
is ‘important is that. for justifying the 


- enhanced punishment, the court con- 


victing. the. accused for, the . subse- 
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quent offence. has -to. find that the pre- 
vious conviction is in operation on. the 


date of the subsequent conviction. If © 


the ‘previous convicticn -is in- the 
meanwhile ` set- aside, the accused 
would not be ‘liable to enhanced 


punishment because on the date of 
the subsequent judgment it cannot be 
said that the accused has a previous 
conviction. ` l Bati i 


13. Thus, when Section 303 
speaks of a person. “under sentence 
of imprisonment for. life” it- means a 
person under an operative, executable 
sentence of. imprisonment for life. A 
sentence once imposed but later set 
aside is not executable and- therefore 
the court convicting, an accused of 
murder cannot take such a sentence 
into account for imposing the. sen- 
tence of death -by the application of 
Section 303. l 


14. On. merits, there is no 
justification for distinguishing the case 
of Rohitsingh from that of ` Bharat- 
singh, They played an identical. role 
in the murder of Arun Bhargava and 
if Bharatsingh deserved ‘a sentence of 
life. imprisonment, so .must Rohit- 
singh. : i Se Me S a 

15. In the -result’ we dismiss 
the appeals of Dilip:.;-Kumar ‘and 
Bharatsingh and confirm the sentence 
of death imposed on Dilip Kumar and 
the sentence of life imprisonment’ im- 
posed on Bharatsingh. ‘We’ allow the 
appeal of Rohitsingh and reduce’ his 
sentence from death to imprisonment 
for. life. > .. e : ; : 

SARKARIA, J.:— 16. I have 
seen the judgment prepared by. my 
learned brother Chandrachud J. I 
agree that the appeals of Dilip. Ku- 
mar and Bharatsingh be dismissed 
and their conviction and .sentences be 
confirmed. I further agree that. Sec- 
tion 303, Penal Code being not applic- 
able to.Rohitsingh’s case his sentence 
of death bé commuted .to imprison- 
ment for life. l 


” 


17. ©The case of Rohitsingh in- 


volves a- question regarding the inter- 
pretation and scope of Section .303, 
Penal Code. In view of the impor- 
tance of-the:question, I would like to 
state my own reasons. a 

"18... - The facts are given. in full 
in the judgment. of my learned bro- 
ther and [ néed not repeat’ them. .;..: 


Dilip Kumar' v; - State- of M.-P. 
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=- Section 303, Penal-Codé runs.. as 
under S ae e eee 
“Whoever being” under” sentence 
of imprisonment for life, commits 
murder, shall be punished ` with 
death.” mea E aE a : 

19. ~ A bare’ reading of the 


Section indubitably shows “that the 
crucial ‘point of time when the state 
of the accused person “being under 
sentence of life imprisonment”, .is to 
be considered, is when the murder ‘in 
question is committed. On this point, 
the language of the Section is crys- 
tal clear, and it, méàns what- it Says. 
The real problem that-has. come to 
surface in this case, ‘is about the 
Scope and construction of the phrase. 
“being under sentence of life im- 
prisonment”, `: The key-word ‘in this 
phrase is “sentence” which is capable 
of a strict-as well- -as broad inter- 
pretation. In the strict ‘sense, the 
meaning and. -ambit of this word 
would be. limited to a sentence which 
has become final, absolute- and inde- 
feasible ‘so- far as judicial process is 
concerned.- In a broad sense, it may 
also include’ a sentence which has not 
become final, but is being impeached 
or is still liable to’ be inipeached by 
way of. appeal or revision or other 
mode known’to:law: The case has 
thus resolved itself into the “issue, as 
to which of these two constructions of 
the expression : “sentence”. -:comports 
best with reason and fair ‘applicability 
of the section? . ~:. | 


. @0.-.., The.learned Judges of the 
High Court-did not address themselves 
to this pivotal question, They simply 
assumed that the. expression “sen- - 
tence” is wide enough to. include a 
sentence which is not even final and 
absolute, but is still being impugned 
In a pending appeal. Proceeding on 
this wrong assumption, the -learned 


Judges posed the question as to what 


was the crucial - point of time when 
such a sentence should be subsisting? 
Thereafter, they answered it in these 
terms: ` : 


“Thus on .a -plain construction of 
the provision we are of the opinion 


.that. Section 303 of the. Indian: Penal. 


Code is attracted to a-case where:a 


person. having subsisting. sentence - of 


imprisonment for life.commits.a mur- 
der; .but. i murder being -committed 


138 S.C. [Prsi 20-25] Dilip Kumar v. State of M. P, (Sarkaria J). ALR. 


when the. sentence was in force, not- 
withstanding the fact that in a pend- 


ing appeal the sentence is ‚set aside’ 


Subsequent to the commission of the 


crime,” f Po i : E ats 
21. Section 303 makes murder 
by a life-convict punishable . with 


death, with no alternative. sentence. 
Once it is established that at the time 
of committing the murder, the pri- 
.soner was under a sentence of life 
imprisonment, the Court has no dis- 
cretion but to award the sentence of 
death, notwithstanding the existence 
of mitigating circumstances which .by 
normal judicial standards and modern 
notions of penology do not justify the 
imposition of the ‘capital penalty. 
Viewed from this aspect, the section 
is Draconion in severity, relentless 
and inexorable in operation, . 
22. It is well settled that such 
a penal provision must, be strictly 
construed; that is.to say,- in the ab- 
sence of clear compelling. language, the 
provision should not be given a.wider 
interpretation, and “no case should 
be held to fall within which does not 
come within the reasonable interpre- 
tation of the statute.” (M.. V. Joshi v. 
M. V. Shimpi). (1961) 3, SCR 986 = 
(AIR 1961 SC 1494 = 1961 (2) Cri LJ 
696). If two constructions are possi- 
ble upon the language of the statute, 
the Court must choose the one which 
is consistent with good sense and fair- 
ness, and eschew the. other which 
makes its operation unduly. oppres- 
. sive, unjust or unreasonable, or which 
would lead to strange, inconsistent 
results or otherwise introduce an ele- 
ment of bewildering uncertainty and 
practical inconvenience in the working 
of the statute. ` a 
23.. Considered in the light of 
these principles, the . connotation of 
the expression “sentence?” in ‘the 
phrase “being under sentence of im- 
prisonment for life” must. be restrict- 
ed to a sentence which. is final, con- 
clusive and ultimate so far as the 
judicial remedies are concerned. . A 
sentence of life imprisonment which 
at the time of the'-commission of the 
murder in. question, is defeasible -or 


capable of being, or liable to be void- 


ed, annulled: or undone. by way. òf 
appeal, revisioni or other. judicial pro- 
cess known to law,: is. outside. the pur- 
view: of. the .. phrase, ' “being... under 


sentence of imprisonment for life” in 
Sec.:303. = ao 


_ 24. The adcption of the wider 
interpretation of the expression, so as 
to include a senience which is. not 
final and ulHimate in the judicial pro- 
cess but is still being impeached or is 
capable of being impeached and an- 
nulled by having recourse to judicial 
remedies availabie at law, would, in ~ 
my opinion lead to strange, unreason- 
able and unjust rasults. It would fur- 
ther introduce ‘an elemént of discon- 
certing ‘uncertainty in the application 
of the Section ance disturbing tunsta- 
bility, ‘unpredictability’ and contradic- 
tion in the administration of fustice. 
In that’ view, the ‘application of the 
section; it is feared, may become 
very much of a gamble. Courts must 
endeavour to avoid this reproach (sic) 
(approach). 


_25. ` The point ean be highlight- 
ed by taking an extreme illustration. 
Accordingly I would modify the 
facts of the instant case, to make it 
such an illustration, 


_ R is convicted and sentenced to 
imprisonment for life for the mur- 
der of X by the trial Court on. 1-1- 
1970. He appeals against his convic- 
tion to the High Court. During the 
pendency of the appeal, R on 10-1- 
1970, commits the murder of Y. He 
is convicted by the trial court for this 
murder but it is found that there are 
mitigating circumstances in the case 
which’ do not justify the imposition 
af the death penalty. Nevertheless, 
the Court imposes the death penalty on 
the ground that Section 303 is attract- 
ed and makes a reference to the High 
Court for confirmation of the death 
sentence. R also appeals. R’s ap- 
peal is dismissed but the reference is 
accépted and the sentence is confirmed 
by the High Court on 10-4-1970. R’s 
special leave petition under Art. 136 
of the Constitution is also dismissed 
by the Supreme Court on ` 10-7-1970. 
For some reason or the other, — and 
it is‘ not difficult to- conceive such 
cases — R’s appeal in X’s ‘murder 
case could not:be disposed of by ‘the 
High Court before 9-1-1971 ‘on which 
date, the High Court accepts that ap- 
peal and acquits R. with a clear find- 
ing that he had heen falsely impli- 
cated in the murder of KX — i 


i. 
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of Sec. 303 in such a situation. leac to 
confusion, inconsistency and con-ra- 
diction? Would it. not present a 
strange, unenviable spectacle where 
reasoned justice and law stand: poles 
asunder mocking at each other. 

27, It is possibie to sup:zest 
that the court awarding or confirming 
- the death sentence in Y’s murder «ase 
could avoid this anomalous situacion 
in either of these ways: Firstly, it 
may postpone the trial/hearing or. pro- 
mouncement of the sentence till the 
whole gamut of judicial process -has 
been run and' legal remedies are ex- 
hausted by R and the ultimate result 
was known in X’s murder case. 
Secondly, it may pass a conditi=nal 
sentence of death under Sec. 303 
which in the event of the life :en- 
tence in X’s murder case being set 
aside by a court in due course of _aw, 
would be deemed to Have been «on- 
verted into a sentence of impri-on- 
ment for life. 


28. Postponement of the “trial 
er pronouncement of the sentence: till 
the happening of an event the ulti- 
mate shape of which is uncertain is 
not desirable. Such a course is beund 
to cause inordinate delay and precti- 
cal inconvenience in the disposal. of 
the case. Tt will offend against the 
scheme of the Cri. P. Code and 
the Court Rules which require 
that murder cases and murder refer- 
ences should be disposed of with ut- 
most expedition. - There is no statu- 
tory provision in the Code of Cr-mi- 
nal Procedure, authorising the court 
to postpone the proceedings or the 
trial till the accused has exhaustec all 
his remedies upto the highest ceurt 
and the ultimate result of the jud-cial 
process is known. The second pessi- 
ble course would be manifestly lle- 
gal. It is clearly not Pennies 
under the law.. 


29. The instant case, also, il- 
lustrates how illogical, queer and zon- 
tradictory results may flow from a 
wider construction of the expression 
“sentence” for the purpose of Section 
303. On one hand, the High Ceurt 
accepted Rohit’s appeal, quashed his 
conviction and sentence and acquitted 
him of Prabhu’s murder. On the 
other, inconsistently enough, it wark- 
ed out the proposition, that despite 
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26. Would not the invocaïon 
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his acquittal and the annulment of his 
sentence of life imprisonment, Rohit 
was at the time of committing Arun’s 
murder, under a subsisting sentence of 
life imprisonment for the purpose of 
Sec. 303, and consequently, for that 
reason, and that reason alone, on his 
conviction for: Arun’s murder, they 
had no option but to sentence ‘him to 
death. If I may Say so with respect, 
this anomalous, incongruous and con- 
tradictory position into which the 
learned Judges of the High Court 
found themselves landed, could be 
avoided if they had not, at the thres- 
hold of their approach, taken it for 
granted that the expression “sentence” 
in the aforesaid phrase in Sec. 303, is 
wide enough to embrace not only a 
sentence which. is final and conclusive 
but also one which is not so. 


30.. . One wrong assumption led 
to another infirm deduction, viz. that 
an order of acquittal passed in appeal 
does not operate to obliterate a sen- 
tence with effect from the date on 
which it was originally awarded. 


31. There is authority for the 
proposition that an order of acquittal 
particularly one passed on merits, 
wipes off the conviction and sentence 
for all purposes, and as effectively as 
if it had never been ‘passed. An order 
of acquittal annulling or voiding a 
conviction operates from nativity. 
As Kelson puts it, “it is a true 
annulment, an annulment with 
retroactive force’. So. when the. 
conviction of Rohit for Prabhu’s 
murder, was quashed, the High 
Court—to borrow the felicitous words 
of Krishna Iyer J.— ‘killed the con- 
viction not then, but performed the 
formal obsequies of the order which 
had died at birth’, 


32, I need not labour the point 
further. It has been lucidly brought 
out by my learned brother, Chandra- 
chud J. in his judgment. Moreover, 
in the view I take,— that the phrase 
“being under a sentence of imprison- 
ment for life” takes in only that sen- 
tence of life imprisonment which, 
under ‘the law, being the ultimate end 
product of the entire gamut of liti- . 
gation fought in the “hierarchy of 
courts, has become final, conclusive 
and indefeasible and as such is not 
liable to be impugned, annulled or 
voided by further ‘judicial action — 


_ “tion. 


140 S: C. [Prs. 1-2]-E, T. Commr:, Av P, v. PVG Raju (K. Iyer J.) - 


further pursuit of: this line of argu- 
ment will be unnecessary, if not aca 
demic. 


Code, -must `be:.set aside. His convic- 
tion under ‘Sec. 302/34; Penal Code for 
the ‘murder of Arun shall: stand and 
on- that count’ he: shall undergo . im- 
prisonment ‘for life, Excepting this 
modification, his appeal:.is . dismissed: 
im og E _ Order: accordingly. 
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AIR 1976 SUPREME COURT iao 
(From Andhra : Pradesh: 1971 i 
: - Tax LR 320) 
aN. R. KRISHNA IYER AND A. C. 
GUPTA,, JJ. 
The Commissioner of Expenditure 
“Tax, - - Andhra’ Pradesh, Appellant v. 


PVG Raju, Rajah of - Vizianagaram, 


Respondent. 


Civil Appeal. No. 30 of. 1971, Dj- 
29-9-1975. - 
(A) Expenditure Tax Act (957), 


Sec. 5 (a) — “Profession. or occupa- 
tion” — Politics is a profession or oc- 
cupation. 


Politics has been a ‘profession ‘and, 
indeed, under ~ modern ' conditions | in 
India, . perhaps the most popular an 
uninhibited ozcupation — with its pe- 
rils, of . course. Law cannot take 
leave of realities and ` therefore ; Séc- 
tion 5 (a) must bear the construction 
. that. politics işs a profession or occupà- 

(Para ‘7) 
(B) Expenditure Tax. Act (1957). 
Sec, 5 (j) — Donation —, ‘Meaning ‘of 
—. Expenses “incurred, gratuitously on 
election of party candidates could be 
considered as ‘donation’. . within ~ ' Sec- 
tion 5 (i). (Words and Phrases - — : Do- 
nation — Meaning ‘of). ; 
"When a person gives” rnoney to: an- 
other without any material return, -he 
donates that sum An -act by which, thë 
ownër. of a, ‘thing voluntarily transfers 
the title and “possession, of-the same 
from ‘himself. to another, “without any 
consideration, is a` ‘donation. A gift or 
gratuitous payment is, in simple Eng- 
lish, a donation. -~ 

Held whèn the assessee; “a wealthy 
person gave money” “to the ‘eandidates 
of his. Party for them, to` meet their 
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election expenses, he made donations. 
There was no suggestion nor evidence 
that any material ‘return was in con- 
templation when he spent those sums. 
Being a politically important man with 
plenty ‘of money and vitally interested 


in boosting his perty’s standing in the 


State, he donated liberally for .candi- 
dates set. up by. the. party. In this view 
Section: 5.(j) applied.to these dona- 
tions which- earned exemption from 
the expenditure tax... (Para 8) 
-s Wholly “mot:veless: donation is 
rare, but material return alone nega- 
tes a gift or ‘donation.. _ (Para 9) 

.. (The Court expressed a grave 
doubt on the question whether meet- 
ing. the expenses of other candidates 
can be :fulfilment of his professional 


expenses but. left it. unanswered for 


the -reason -that in this case such ex- 
penditure answered the description of 
a ‘donation’ within meaning of Sec- 
tion 5(j) — Ed.) -` 
M/s. R.-M. Mehta and S. P. Nayar, 

Advocates, for Appellant; Mr. P. Ram 
Reddy, Sr. Advocate, (A. -V. V. Nair, 
Advocate with him), for Respondent. 

© The following. J udgment. of the 
Court was delivered‘ by ` 


_ KRISHNA IYER, J.:.— 


Keynote thouzht | 
‘Polities anc. philanthropy may 


-well fall victim to the construction of 


Sec. 5(a) and (i) of the Expenditure 
Tax “Act, 1957 (the Act, for short) if 
we fall victim’ to the submission naive- 
ly made, at the first stage, by coun- 
sel' ‘for the State: In fairness to him, 
we must state that later he retracted 
from that position, and rightly so, for 
the Act, in spirit-and letter, does not 
intend:.this blow. on the profession of 
Hons. ‘or: the Heposmoa for aOR 
ions. © ` 


A AS fair- reddin of the provi- 
sions in” “question .convincingly ex- 
cludes ‘from ‘taxable’ expenditure’ 


sums wholly and exclusively’ incurred 


for the purpose o? a--profession or oc- 
cupation carried: on by the assessee 


- and: no modern man may. dispute. that 


politics. is a profession or occupation. 
Likewise, eae aera by way of gift 
or: donation incurred. by «the assessee 
is also excluded and no politically con- 
scious soul will deny that donation to, 
a party. in.: a . democracy squarely 
comes within: this exclusionary provi« 
sion. E i n 
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The factual matrix 
3. Expenditure tax under the 


Act. was sought to be levied from the 
assessee PVG Raju, the respondent 
before. us. Paradoxical, perhaps it 
may appear — but here is a case of,a 


rich Maharaja practising the- po “ities | 
of socialism, spending lavishly for fur- 


thering his party’s. popularity and the 
prospects of his fellow candidates at 
the elections to the Andhra Pradesh 
Legislative ‘Assembly. This expendi- 
ture, falling under two heads, was 
taxed by the assessing authority and 
upheld up to the Tribunal level. The 
High Court, on reference, reversed the 
findings on both cotnts and the Com- 
missioner of Expenditure Tax, the ap- 
pellant, challenges the legality this 
verdict. 


4. The bec; beginning in state. 


ing the facts may well be to extract the 
questions. of law referzed by the Tri- 
bunal in its own words: 


(1) Whether on the facts and in 
the circumstances of the case the ex- 
penditure of Rs. 30,832/- claimed to 
be the amount incurred by the as- 
sessee for the benefit of other’ cendi- 
dates for election is excludible “rom 
the taxable expenditure either under 
Sec. 5 (a) or under Section 5 (7. of 
the Expenditure Tax Act? 


(2) Whether on the facts and in 


the circumstances of the case the sum 
of Rs. 47,867/- claimed to be rarty 
expenses could- be excluded from the 
taxable expenditure of the . assessee 
either under’ Section 5(a) or under 
Section 5(j) of the Expenditure Tax 
Act? 


We have to aSsume the following Zacts 
as implied in the very questions. re- 


ferred to the High Court and, Zrom 
the attendant circumstances. . “hey 
are:. 

(a) that the réspondent.2 ‘during 


the relevant period, was the Chairman 
of the State Socialist Party . which 
was interesting itself. in electoral voli- 
tics; - 

(b) the respondent was’ a weelthy 
socialist; 

(c) that he was wei not only 
the expenditure of his own eleccions 
but spending moneys for. the benefit 
of other candidates pelonee o his 
party; 

(d). that he was issuing heme: 
to the Secretary and. other office- 
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bearers of his party to meet the exe 
penses involved in party work. | 

He expended Rs. 38,832/- for propel- 
ling the election: prospects of other 


party candidates during the election. 


Likewise, he gave Rs. 47,867/- to his 
party’ through its office-bearers. On 
these ‘facts the question is whether he 


. is eligible for exclusion of the two 


sums from expenditure tax either 
under Nec. . ‘5 (a) or under Sec. 5 » (1) of 
the Act. 
Consigeration of the legal issue 

>. It is appropriate to start 
with reading the relevant portion of 


- Section 5 of the Act: 


“S. 5. No expenditure-tax shall 
be pavable under this Act in respect 
of any such expenditure as is referred 
to in the following clauses, and such 
expenditure shall. not be included in 
the taxable expenditure of an asses- 


(a) any expenditure, whether in 
the nature of revenue expenditure or 
capital expenditure, incurred: by the 
assessee wholly and -exclusively for 


the purpose of the business, profes- 
sion, vocation or occupation carried on 


by him or for the purpose of earning 
income from any other source; 
(b) to (i) 
(i) any . expenditure . incurred by 
the assessee by way of, or in respect 


of ‘any gift, donation or settlement on 


trust or otherwise for the benefit of 
any other person.” 

The assessee was Party Chairman and 
politics was undoubtedly his profes- 
sion or occupation, it being admitted 
that his interest in politics was not 
casual nor sporadic but abiding . and 
ambitious. . 

o 6. The contention of the res- 
pondent which met with success be- 
fore the High Court was that the elec- 
tion -expenses -of other candidates set - 
up by him. as Chairman of the Socia- 
list Party, loosely described as ‘party. 
expenditure’, were incurred wholly 
and exclusively for the purvose of his 
‘profession’ or ‘occupation’.. So, the 
first point ‘which. arrests our. ‘attention 
in examining this contention is. as to 
whether politics ‘of the socialist brand 
or otherwise is a profession or occupa- 


tion. 


Te: There can hardly Te any 
doubt: - ‘that if -is, either, or. : both: 


142 S.C. [Prs. 7-9] E. T. Commr., A P, v. PVG Raju (K. Iyer J.) 


Harold Laski treated politics as a sei- 
ence and wrote his well-known book on 
the Grammar of Politics; but the art 
of politics ata practical level has also 
been the subject of comment and has 
been praised and denounced on the 
basis that it -is a profession. To 
Gandhiji it is sacred as religion. In 
Lincoln it rises to noble heights of 
statesmanship. Lenin, Nehru and a 
galaxy of other great visionaries and 
makers and moulders of the modern 
world have dedicated themselves to 
politics as a profession. Of course in 
its vulgar ard vicious manifestations, 
this occupation has been regarded by 
literary giants like Dr. Johnson as ‘the 
last refuge of a ` scoundrei’. 
Louis Stevenson. has used barbed 
words: ‘Politics is perhaps the. only 
profession for which no preparation 1s 
¢sought necessary (Familiar Studies of 
Men and Books, ‘Yoshida Torajiro’): 


George. Bernard Shaw uses stinging 
language in Major Barbara: He 
knows nothing; and he thinks he 


knows everything. That. points clear- 
ly to a political career’. It is thus 
clear, without reference to the wealth 
of case-law relied on by the High 
Court, that politics has been a pro- 
fession and, indeed, under modern 
conditions in India, perhaps the most 
popular and uninhibited occupation — 


with its perils, of course. Law cannot. 


take leave of realities and therefore, 
Sec. 5{a) must bear the construction 


that’ politics is a profession or occu~. 


pation. 

8. The next question is whe- 
ther the expenditure incurred by the 
assessee for the election of candidates 
set up by him as Chairman of his 
party can be legitimately regarded as 
incurred ‘wholly _and_ exclusively, for 
the purpose of his profession or oc- 
cupation. We have grave doubts whe- 
ther meeting the expenses of other 
candidates can be fulfilment of his 
professional expenses, but this ques- 
tion deserves no deeper probe for the 
simple reason that S. 5 (j) embraces 
the expenditure as it does answer the 
description of a’ donation. When a 
person gives money ‘to another with- 
out any material returns, he donates 
that sum. An act by which the owner 
of a thing voluntarily transfers the 
title and possession. of the same from 
himself to another,: without any con- 
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sideration, is a donation. A gift or 
gratuitous payment is, in simple Eng- 
lish, a: donation... We do not require 
lexicographic learning nor preceden- 
tial erudition to undz2rstand the mean- 


_ing of what many. people to every day, 


viz., giving donations to some fund or 
other, or to some person or other. 
Political ‘donatiors are not ` only 
common but are assuming dele- 
terious' dimensions in the pub- 
lic life of our country. It is there- 
fore clear that when this Raja asses- 
see fave money to the candidates of 
his Party for them to meet their 
election expenses, he made donations. 
Even if he met their election expen- 
diture, it was .mcney gratuitously 
given, on their behalf and therefore 
amounted to donation. Without strain- 


_ing language, we reach the natural 


conclusion: that what the respondent 
expended for the other candidates 
during the elections was ‘donaticn’ in 
the language of the law. There is no 
suggestion nor evidence that any 
material return :-was in contemplation 
when. he spent these sums. Being a 
politically important man with plenty 
of money and viczally . interested in 
boosting his Partys standing in the 
State, he donated liberally for candi- 
dates set up by the party. In ` this 
view S. 5 (j) applies to these donations 
which earn exemption from the ex- 
penditure tax. 


_ 9. The nert item relates to 
sums given to the Socialist Party. It is 
reasonable to assume that the amounts 
paid to the office-bearers of the party 
were without an eye on any material 
return other than loyalty or grati- 
tude. They were outright gifts. In- 
deed, many rich people out of diverse 
motives- make donations to political 
parties, The hope cf spiritual benefit 
or political goodwill, the spontaneous 
affection that benefaction brings, the 
popularisation of a gocd cause or the 
prestige that publicised bounty fetches 
—~ these and other myriad consequen- 
ces or feelings mey not mar a dona- 
tion to make it a grant for a quid pro 
quo. Wholly motiveless donation is 
rare, but material return alone nega- 
tes a gift or donation. We need not 
investigate the propriety of political 
donations ‘unlimited’ and often invi- 
sible. All that we need consider is 
whether such sums are gifts and do- 


s 
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nations or are non-gratuitous pay- 
ments with a tag of return: . We kave 
no doubt that on the question as-fram- 
ed, and on the facts and circumstan- 
ces present, these sums were paid 
purely as gifts and: donations to his 
Party by the respondent. It .is not 
surprising either, because he ‘was the 
Chairman .of the said party,. hed a 
long and liberal purse from whica to 
draw and a large circle of support to 
build- up in the long run. 


10. The inevitable conclusion 
from our discussion is that both the 
heads of expenditure fall under sec- 
tion 5(j) of the Act and, there-ore, 
flow out of the ‘assessable zone. The 
High Court’s conclusion is’ sound and 
the appeal deserves to be and is hare- 
by dismissed, but without costs. 

. Appeal dismissed. 





AIR 1976 SUPREME COURT 133 
(From: Andhra Pradesh)* 

A. ALAGIRISWAMI, P. K. GOSWAMI 
AND N. L. UNTWALIA, JJ. 
City Corner, Appellant v. Perso- 

nal Asstt. to. Collector and Addl. Dis- 

trict Magistrate, Nellore, Responcent. 
Civil Appeal No. 837 of 1975, D/- 

29-9-1975. , 
(A) Andhra Pradesh (Andhra 

Area) Places of : Public Resort Act 

(1888), Sec. 12 — Scope of revis}onal 

power. = 

The power under Sec. 12 is to 

pass the kind of order: which might 

be passed under Sec. 7 or 9. The 
reasons for which this power car: be 
exercised are not restricted to those 
mentioned in-Section 7 or 9. The revi- 
sional power under Section 12 is not 
a limited one. It is as wide as that 
of the original:authority. ` (Para 4) 
_ (B) Andhra Pradesh (Andhra 

Area) Places of Public Resort Act 

(1888), .Sec. 12 — Order of canczlla- 

‘tion of license — Necessity of com- 

plying. with principles of natural jus- 

‘tice, (Constitution of India, Art. 226 

— Principles, of natural justice)... 


The. order. passed under Sec, 12 is 


a quasi-judicial order and the prin- 
*(Writ Appeal No. 96 of 1975, ° D/- 
6-3-1975—Andħ Pra). 
JS/KS/D775/75/RSK. - es = 
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ciples of natural- justice ought to be 


followed before it is passed. Jt is 
now well established that such is the 
requirement of law even -where the 
statute in question itself does not so 
provide. ‘It is also: well established 
that the principles of natural justice 
do not necessarily conform to-a fix- 
ed formula, nor is it a procrustean 
bed into which all proceedings must 
be fitted. It is not. always necessary 
that the documents: asked for should 
itself be furnished provided the. sub- 
stance of those documents is furnish- 
ed, always provided, however, that the 
summary is not misleading, W. P. 
No. 96 of 1975, D/- 6-3-75 (Andh Pra) 
though affirmed on principle, revers- 
ed on facts. oe (Para 5) 


(C) Constitution of India, Art. 136 
— Non-observance of principles of 
natural justice in passing quasi-judi- 
cial order — Appeal has to be allow- 
ed though power of High Court under 
Art. 226 is limited to cases of error 
apparent on face of record, (Para 5) 


M/s. A. V. Koteswara Rao and 
B. Kanta Rao, Advocates for Appel- 
lant; Mr. P. Ram Reddy, Sr. Advo- 
cates, (Mr. P. P. Rao, Advocate with 
him), for Respondent. 

The following judgment of the 
Court was delivered ‘by 


ALAGIRISWAMI, J.:.— On 15-7- 
1974 the appellant applied for a licence 
under the Andhra Pradesh {Andhra 
Area) Places of Public Resort Act, 
1888 for conducting games of skill and 
dances and other quality perform- 
ances ‘in a village adjoining the dis- 
trict headquarters’ town of Nellore, 
with its 12 cinema theatres, in Andhra 
Pradesh. That Act has been extend~ 
ed to this Panchayat. On: 25-9-1974 
the licence was refused by the Exe- 
cutive Officer of the Panchayat. 
Its grant had- been objected to 
by the Superintendent: of Police 
as. also two associations called 
Mitramandali and the Town Yuvaja- 
nasangham, : But on appeal to the 
Village Panchayat as provided ‘in: Sec- 
tion 129 of the . Panchayats ‘Act. a 
licence: was granted on ist - October, 
1974, -The Mitramandli made a repre 
sentation to the' Chief: Minister. and 
the District Panchayat Offieer;: the 
Deputy’ Superintendent of Police, the 
Superintendent ‘of’ Police, the . Tehsil- 
dar, and the Revenue ‘Divisional. Offi- 
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cer aiso reported against the grant of 
licence, On 21st January 1975 ‘the 
Additional District Magistrate issued 
‘@ notice to the appellant to ‘show 
cause why the licence’-issued to him 
should not be’cancelled. .The appel- 
lant had in the meanwhile put .up 
semi-permanent structure as requir- 
ed under the terms of the licence 
which even according to the Execu- 
tive Engineer, Zila Parishad, Nellore 
should have cost him Rs: 27,000/-. He 
commenced his business on 22nd 
January 1975 and the show cause no- 
tice issued by the District Magistrate 
reached him on the 25th. He sent 2 
reply on the 27th and on the 28th the 
licence was cancelled.. The appellant’s 
writ petition questioning the cancella- 
tion was dismissed by a Single Judge 
of the Andhra Pradesh High Court, so 
was an appeal against that dismissal 
by a Division Bench. This appeal has 
been filed in pursuance of. special 
leave granted by this Court. 


2. In his reply to the show 
eause notice the appellant had asked 
for copies of the various documents 
on the basis of which the show cause 
notice had been issued and stated that 
in their absence he was not in a posi- 
tion to submit a detailed. explanation 
in reply and he was, however, offer- 
ing a tentative explanation promising 
a fuller and detailed explanation after 
the receipt of the copies. In particu- 
lar in respect of a reference to a mur- 
der in the show cause notice he stat- 
ed that it tcok place in the premises 
of another amusement park long after 
it was closed for want of licence. The 
District Magistrate considered that the 
explanation affered was a routine 
one and was not convincing. 


3. Section 12 of the Andhra 
Pradesh (Andhra Area) Places of Pub- 
lic Resort Act enables the District 
Magistrate to call for and -examine 
the record of any proceeding taken 
under the Act, to call for any report 
in connection therewith,. to make ‘or 
cause to be. made any further enquiry 
and to pass any order which the 
authority holding. the. proceeding 
might have passed. Under Section 9 
_ any authority granting a license may 
for reasons recorded in writing, re- 
voke -or suspend the same.when . he 
has reason to: believe:- a 


A-L. R, 
(a) that the license has been frau- 


dulently obtained: 

_ (b) that the enclosed place or 
building has been used for -other pur- 
poses of public resort. or entertain- 
ment than that for which the license 
was granted; 'and -> 

(c) that the place or. building can 
no longer be safely used for. the pur- 
oe for which the license was grant- 
ed. 

Undoubtedly none of the reasons ap- 
plied in. this case. Under Section 7if 
the authority is satisfied 

_ (a) that the enclosed place or 
building may safely be used for the 
purpose. of publie resort or entertain- 
ment proposed; : 


(b) that no objection, arising from 
Its situation, ownership, or the pur- 
pose proposed, exists, 

he shall grant to the applicant a writ- 
ten license. The only ground in this 
Section applicable to the present case 
would be ‘the purpose proposed’, 


4 The argument before us 
was that the power of the District 
Magistrate to revoke the licence under 
Sec. 12 can be fcr only any ol the 
grounds mentioned in Sec. 9. The 
power under Sec. 12 is to pass any 
order which the <cuthority holding the 
proceeding might have passed, that 
Is, an order granting, - revoking or 
suspending. In other words, if.: the 
authority competent: to grant the 
license refuses, the District Magis- 
trate in exercise of his power under 
Section 12 may prant the license and 
vice-versa. Similarly he can revoke 
or suspend .the license granted by the 
authority or where the authority has 
revoked or suspended the licence can- 
cel that order. In other words the 
power under Section 12 is to pass the 
kind of order which might be passed 
under Section 7 or 9. The reasons 
for which this power can be exercised 
are not restricted to those mentioned 
in See. 7 or 9. The revisional power 
under Sec. 12 is not a ‘limited one. 
It is as wide as that of the original 
authority. The considerations which 
the District Magistrate took into ac- 
count in revoking- the appellant’s 
license were the same as those which 
were before the Village Panchayat 
when’ it decided to grant the license. 
The revising authority is entitled’ on 


the same material to take a view:-dif: 
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ferent from that of the 
whose order is revised. 


authority 


od But the main ground of at- 
tack against the order of cancellation 
is that in making it the District 
Magistrate -had failed to observe the 
principles -of natural -justice. The 
order that the District Magistrate 
passed is a quasi-judicial order and 
therefore the appellant is righ. in 
contending that the principles of na- 
tural justice should have been follow- 
ed before that order was passed It 
is now well established by decisions 
of this Court that such is the require- 
ment of law even where the statute 
in question itself does not so provide. 
It is also well established that the 
principles of natural justice do not 
necessarily conform to a fixed formula, 
nor is it a procrustean bed into which 
all proceedings must be fitted. The 
principles of natural justice will al- 
ways depend upon the facts. of each 
case. The learned Judges of the 
High Court examined the various 
documents the copies of which had 
been asked- for by the appellant and 
came to the conclusion that the show 
cause notice issued to him contained 
a summary of all those documents 
which was sufficient to enable the ap- 
pellant to make his 
We cannot say that this conclusicn 18 
wrong. It is not always- necessary 
that the documents asked for should 
themselves be furnished provided the 
substance of those documents is furnish- 
ed, always provided, however, ‘that 
the summary is not misleading. Such 
is not the case here. But when the 
appellant asked for the original docu- 
ments he could at least have een 
told that he had already been given 
a summary of the documents which 
was sufficient to enable him to make 
his representation and he could make 
his fuller representation as he had 
promised in his earlier so-called mte- 
rim reply. The District Magistrate’s 
characterisation of the interim rəply 
of the appellant as a routine one is 
not correct. After all the opinion of 
the Village Panchayat which is a re- 
presentative body of all the -villagers 
is entitled to great if .not greater 
weight. than that of the Mitramandli 
and the Town Yuvajanasangham, the 
composition of which or the strength 
of which we do not know. The Vil- 
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- relevant. 


representation. 
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lage Panchayat was also. competent 


-on a consideration of all the facts to 


form its own opinion. The opinions 
of representative bodies should not be> 
lightly brushed aside unless of course 
there is reason to think that they have 
acted out of considerations other than 
We are of opinion that the 
order passed by the District Magis- 
trate post-haste immediately he re- 
ceived the appellant’s reply without 
either giving him the copies asked for 
or at least telling him that the mate- 


rial already furnished was suffi- 
cient to enable him to make 
his representation and if he had 


any further representation to make 
he could do so offends the prin- - 
ciples of natural justice. We are 
aware that we are dealing with an 
appeal questioning the proceedings ini- 
tiated under Article 226 of the Cons- 
titution where the power of the Court 
is a limited one, that is to say, limit- 
ed to cases where there is any error 
of law apparent on the face of 
the record: But the observance 
of the principles of natural jus- 
tice is fundamental to the discharge of! 
any quasi-judicial function. We 
therefore allow the appeal and set ` 
aside the order of the District Magis- 
trate. 


There will be no order as to 
costs. 
Appeal allowed. 


AIR 1976 SUPREME COURT 145 
(From: Industrial Tribunal; Delhi)* 


A. ALAGIRISWAMI, P. N. BHAG- 
WATI AND P. K. GOSWAMI, JJ. 


The Workmen of Indian Stan- . 
dards Institution, Appellants v. The 
Management of Indian Standards In- 
stitution, Respondent. 


Civil Appeal No. 1297 of 1970, 
D/- 6-10-1975. 


(A) Industrial Disputes Act (1947), 
S. 2 (k) and (j) — Definition of ‘indus- 
trial dispute’ though does not make 
reference to ‘industry’, must neces- 
sarily be a dispute in an ‘industry’ as 
defined by S. 2 (j) by virtue of defini- 


*(I. P. No. 174 of 1968, D/- 10-10-1969 
—Ind. Tri, Delhi.) | 


‘KS/KS/D824/75/KSB 
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in S, 2(g) and -' 


tions of ‘employer’ 
workman in S. 2 (s). (Para 4) 


' (B) Industrial Disputes Act (1947), 
i EN 2 (j) — ‘Industry’ — Meaning oi 
— Tests to determine 
Indian Standards Institution is am 
undertaking analegous te trade . or 
- business and is an ‘industry’ within 
See. 2 (5). — 


Per P. N. Bhagwati and P, K. Go-'. 


swami, JJ:— (Alagiriswamy, 
Senting): — 


The activities of the Indian Stan- 


J. dis- 


dards Institution fall within the cate- 


gory analogous to trade or business 
and must be regarded as ‘industry’ as 
defined in Section 2(j). AIR 1979 
SC 1407 and AIR 1972 ‘SC 763 and 
AIR 1961 SC 484 Foll. . (Para 24) 


An activity can be. regarded as 
an ‘industry’ within the meaning of 
. Section 2 (i) only if there is rela- 
tionship of employer and employees 
-and the former is engaged in 


or calling of employers’ and the lat- 
ter, 
ment, handicraft or industrial: occupa- 
` tion or avocation’, Though ‘under- 
taking’ is a word of large import. and 
it means anything undertaken or any 
project or enterprise, in the context in 
which it oecurs, 
meaning an undertaking analogous to 
trade or business. In order that an acti- 
vity may be regarded as an undertaking 
analogous to trade or business, it 
must be “organised or arranged in-a 
manner’ in which trade or business is 
-- generally organised or arranged’, Tt 
must not be casual nor must it be for 
oneself nor for pleasure. And it must 
rest on co-operation between emplo- 
yer and employees who associate to- 
gether with a view to production, 
sale or distribution of material goods 
or material services. It is entirely 
irrelevant whether or not there is 
profit motive or investment of capital 
in such activity. It is also immate- 
rial that its objects are charitable or 
that it does not make profits or even 
where profits are made, they are not 


distributed amongst the members, or 


that its activity is subsidised by the 
Government. Again it is not neces- 
sary that the employer must alwavs 
be a private individual. 


terms, contemplates cases of indus- 


indicated —. 


‘busi-. 
ness, trade, undertaking, manufacture: 


‘in.any calling, service, employ- 


it must be read. as 


-~ defied analysis, so that 


The Act. in. 
tests have been Lberally ` 


= 


ALY R. 


trial disputes where the Gcevernment 
cr a local authority or a public utility 
Service may be the employer, It also 
makes no difference that the mate- 
rial services rendered by the under- 
taking are in public interest. whether 
an activity is carried on in publie in- 


‘terest or not can, therefore, never be 


& criterion for determining its charac- 
ter as an industry, Case law discussed. 
oa dissenting view of Alegiriswami 

. See Paras 30 to 32). 
(Para 11) 


Cases Referred: Chronologieal Paras 


AIR 1972 SC 763 = (1972) 2 SCR 353 
= 1972 Lab IC 413 11, 26, 32 
AIR 1970 SC 1407 = (1971) 1 SCR 177 
= 1970 Lab IC 1172 1, 5, 6, 7, 9, 
a: 10. 24, 29 
AIR 1969 SC 276 = (1969) 1 SCR 600 
= 1969 Lab IC 458 3 


AIR 1968 SC 554 = (1968) 1 SCR 742 
= 1968 Lab IC 547 3, 5, 9, 26, 29 
ae 1 


AIR 1963 SC 1873 


I. 


3 
- (1964) 2 SCR 703 
9 


AIR 1962 SC 1080 = 1962 Supp 3 SCR 


157 9 
AIR 1961 SC 484 = (1961) 2 SCR 480 
. 25, 32 

AIR 1960 SC 610 = ea SCR 866 
‘6, 7. 9, 10, 29 

26 CLR 508 (Aus) 7, 9, 29 


The following Judgments of the 
Court were delivered by 


BHAGWATI, 3. (with P. K. GO- 
SWAMI, J.):— Here, inthis case, once 
again arises the question as to what is 
an ‘industry’ within the meaning of 
the Industrial Disputes Act, 1947, This 
question has continually baffled and 


‘perplexed the Courts in our country. 


There have been various judicial ven- 
tures in this rather volatile area of 
the law. The Act gives a definition 
of ‘industry’ in Section 2) but this 
definition is not very vocal and it has 
judicial . ef- 
fort has been ultimately reduced mere- 
ly to evolving tests by reference to 
characteristics regarded as essential 
for constituting an activity as an 
‘industry’. The decided ceses show 
that these tests have not been uni- 
form; they have bzen guided more by 
an empirical rather than a strictly 
analytical approach. Scmetimes these 
‘conceived, 
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sometimes narrowly. The lates: ex- 


position is to be found in the judg- © 


ment of a Bench of-six Judges af this 
Court in Safdarjunj Hospital v. X. S. 
Sethi, (1971) 1 SCR 177 = (AIR 1970 
SC 1407 = 1976 Lab IC 1172). But 
while applying the tests indicated in 
- this decision, it is necessary to renem- 
ber that the Industrial. Disputes Act, 
1947 is a legislation intended to bring 
about peace and harmony between 
management and labour in an ‘indus- 
try’ so that production does nof suf- 
fer and at the same time, labour is 
not exploited and discontented and, 
therefore, the tests must be so applied 
as to give the widest possible conno- 
tation to the term ‘industry’. When- 
ever a question arises whether a par- 
ticular concern is an ‘industry’, the 
approach must be broad and liberal 
and not rigid or doctrinaire. We can- 
not forget that it is a social welfare 
legislation we are interpreting and 
we must place such an interpretation 
as would advance the object and. pur- 
pose of the legislation and give full 
meaning and effect to it in the 
achievement of its avowed social ob- 
jective. With these prefatory cbser- 
vations, we proceed to state the facts 
giving rise to the appeal. 


2. The Indian Standards Insti- 
tution (hereinafter referred to as ‘the 
Institution’) is a Seaciety registered 
under the Societies Registration Act, 
1860. The workmen of the Institution 
represented by the indian Standards 
Institution Employees’ Union (herein- 
after referred to as ‘the Union’) nade 
certain demands which were noz ac- 
cepted by the management and z dis- 
pute accordingly arose between the 
Management and the workmen. The 
dispute was taken in conciliatior. but 
the Concialiation Officer was unable to 
bring about settlement and he made, 
what is commonly known as “failure 
report” to the Lt. Governor of Delhi. 
The Lt. Governor, thereupon, b an 
order dated 28-9-1968, referred the 
dispute for adjudication to the Indus- 
trial Tribunal under Sections 10 (1) (d) 
-and 12 (5) of the Act. The orde? of 
the Lt. Governor set out the demands 
which were to form the subject-mat- 
ter of adjudication by the Industrial 
Tribunal. The Union representing the 
workmen filed a statement of claim 
in support of these demands. The 
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management opposed the demands on 


‘merits but in addition to the defence 


on merits, they raised a preliminary 
objection which, -if well founded, ° 
would strike at the very root of the 
jurisdiction of the Industrial Tribu- 
nal to entertain the reference. The. 
preliminary objection was that the 
Institution was not an industry with- 
in the meaning of Section 2 (i) of the 
Act and, therefore, the dispute be- 
tween the management of the Institu- 
tion and its workmen was not an ‘in- 


. dustrial dispute’ as defined in S. 2 (k) 


and the Lt. Governor had no jurisdic- 
tion to referitfor adjudication under 
the provisions of the Act. Issue No. 1 
arising out of this preliminary -objec- 
tion was in the following terms: “Is 
Indian Standards Institute an indus- 
try or not’, and this issue was-direct- 
ed to be tried as a preliminary issue. 


3. The Industrial Tribunal 
proceeded to examine the legal posi- 
tion for the purpose of determining 
when a particular activity can be re- 
garded as an industry within the 
meaning of Section 2 (i) of the Act. 
It observed that there were five tests 
laid down by the decisions of this 
Court in Madras Gymkhana Club Em- 
ployees Union v. Management of the 
Madras Gymkhana Club, (1968) 1 SCR 
742 = (AIR 1968 SC 554 = 1968 Lab 
IC 547) and Cricket Club of India 
Ltd. v. Bombay Labour Union, (1969) 
1 SCR 600 = (AIR 1969 SC 276 = 
1969 Lab IC 458) which were requir- 
ed to be satisfied before an activity 
could be held to be an ‘industry’ and 
they were as follows: 


“1. When the operation under- 
taken rests upon co-operation between 
employers and employees with a view 
to production and distribution of 
material goods or material services; 


2. It must bear the- definite cha- 
racter of trade or business or manu- 
facture or calling or must be capable 
of being described as an Undertaking 
analogous to business or trade result- 
ing in material goods or material ser- 
vices: 

3. The. activity to be considered 
as an ‘industry’ must not be casual 
but must be distinctly systematic; 


4. The work for which labour of 


“workmen is required, must be pro- 
‘ductive and workmen must be fol- 
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lowing an employment calling, or in- 
dustrial evocation: and 

5. When private - individuals are 
the employers, the industry is run 
with capital and with a view to pro- 
fits. (These two circumstances may 
not exist when Government or local 
Authority enters upon business, trade, 
manufacture or an undertaking an- 
alogous to trade).” 
On an application of these tests, the 
Industrial Tribunal found that the 
Institution satisfied the first four tests 
and this indeed was not disputed, but 
so far as the fifth test was concerned, 
it was not satisfied since capital was 
undoubtedly employed in the Insti- 
tution but the Institution was not run 
with a view to profit. The profit 


motive was ruled out by the objectives 


of the Institution and as the profit 
motive was lacking, the Institution 
could not be held to be an ‘industry.’ 
The Industrial Tribunal accordingly, 
by an order dated 10th October, 1969, 
held that the reference of the dispute 
between the management of the Insti- 
tution and its workmen was outside 
the power of the Lt. Governor and the 
Industrial Tribunal had no jurisdic- 
tion to entertain the reference or to 
adjudicate upon it. The workmen 
were obviously aggrieved by this order 
made by the Industrial Tribunal 
since it closed the doors of industrial 
adjudication and left the workmen 
without any remedy to redress their 
grievances and hence they preferred 
the present appeal against the order 
of the Industrial Tribunal with spe- 
cial leave obtained from this Court. 


4, The Industrial Disputes 
Act, 1947, as its long title and pre- 
amble show, has been enacted to make 
provision for investigation and settle- 
ment of industrial disputes. It is 
only an ‘industrial dispute’ which can 
|be referred for adjudication under 
Sections 10(1) (da) and 12 (5) of the 
Act. What is an ‘industrial dispute’ 
is to be found in Section 2 (k) which 
defines an industrial dispute to mean 
“any dispute or difference between 
emplcyers and employers, or between 
employers and workmen; or between 
workmen and workmen, which is con- 
nected with the employment or non- 
employent or the terms of employ- 
ment or with the conditions of labour, 
of any person”. This definition, of 


. 
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course, does not, in so many terms, 
refer to ‘industry’. But, on the gram-|’ 
mar of the expression itself, an in- 
dustrial dispute must necessarily be a 
dispute in an industry and moreover 
the expressions ‘employer’ and ‘work- 
man’ used in the definition of ‘indus- 
trial dispute’ carry the requirement 
of ‘industry’ in thet definition by vir- 
tue of their own definitions in Sec- 
tions 2(g) and 2(s). It is, therefore, 
necessary to examine what is the con- 
cept of an ‘industry’ within the 
meaning of the Act. 


5. Now, the word ‘industry’ is 
defined in S. 2(j) and that section 
reads: 


ee ey 


industry’ means any business, 
trade, undertaking. manufacture or 
calling of employers, and includes any 
calling, service, employment, handi- 
craft, or industrial occupation or avo- 
cation of workmen,” 


This definition is in two parts. The 
first part says that it means. any busi- 
ness, trade, undertaking, manufacture 
or calling of employers and then it 
goes on to say in the second part that 
it includes any calling, service, em- 
ployment, handicraft, or industrial oc- 
cupation or avocation of workmen. 
This Court had occasion to consider 
this definition in the case of State of 
Bombay v. .The Hospital Mazdoor 
Sabha, (1960) 2 SCR 866 = (AIR 1960 
SC 610) where tkis Court sought to 
expand the concept of ‘industry’ by a 
process of judicial- interpretation to 
meet the changing requirements of 
modern currents of socio-economic 
thought. It was pointed out by this 
Court that ‘Section 2 (j) does not de- 
fine ‘industry’ in tne usual manner by 
prescribing what it means: the first 
clause of the definition gives the - 
statutory meaning of ‘industry’ and 
the second clause deliberately refers 
to several other items of industry and 
brings them in the definition in an 
inclusive way.” But this interpretation 
of the definition was disapproved by 
a larger bench of this Court in Mana- 
gement of Safdariung Hospital v. K. 
S. Sethi (ATR 197¢ SC 1407). We shall 
immediately preceed to examine that 
decision, as that is the decision which 
presently holds the field and must 
ultimately govern the determination 
of the present case. But before we do 
so, we must refer to another decision 
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the decision in Secy. Madras Gymkhena 
Club Employees Union v. Manage- 
ment of the Gymkhana (AIR 1968 3C 
594). While dealing with the definitzon 
of ‘industry’ in this case, it was poiat- 
ed out by this Court that “denotation 
of the term ‘industry’ is to be found 
in the first part relating to employ=rs 
and the full connotation of the te-m 
is intended to include the second part 
relating to workmen” and. it was ccn- 
cluded: “If the activity can be des- 
cribed as an industry with refererce 
to the. occupation of the employers, 
the ambit of the industry, under the 
force of the second pari, takes in the 
different kinds of activity of the em- 


ployees mentioned in the second pert.. 


But the second part standing. alcne 
cannot define ‘industry’ ...... By the n- 
clusive part of the definition the a- 
bour force employed in an industry 
is made an integral part of the indrs- 
try for purpose of industrial dispu es 
although industry is ordinarly some- 
thing which. employers create or 
undertake.” We may point out tkat 
the concept underlying the observa- 
tion that “industry is ordinarily sorce- 
thing which employers create or 
undertake” is gradually yielding place 
to the modern concept which regasds 
industry as a joint venture under- 
taken by employers and workmen — 
an enterprise which: belongs equally 
to both. But we need not dwell >n 
this any longer, as it is not of imme- 
diate concern to us in this case. It. 1s 
sufficient to point out that the inter- 


pretation of the definition of ‘industzy’. 


given in Madras Gymkhéna case struck 
a slightly different note from what it 
was understood to mean in the State 
of Bombay v. Hosrital Mazdcor 
Sabha case. But again in Safdarjung 
Hospital case this Court found it 
necessary to qualify what it had seid 
in the Madras Gymkhana case in »e- 
gard to the meaning of ‘industry’ and 
after referring to the de2finition of m- 
dustry in Section 4 of the Commen- 
wealth Conciliation and Arbitration 


Act, 1909-1970 this Court observed: 


- “Although the two definitions ere 
worded differently the purport of 
both is the same. ‘It is not necessacy 
to view our definition in two parcs. 
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of this Court which came a little he- | 
fore Safdarjung Hospital case. That is: 


The definition read as a whole denotes 
a collective enterprise in which em- 
ployers and employees are associated. 
It does not exist either by employers ` 
alone or by employees alone It 
exists only when there is a relation- 
ship between employers and emplo- 
yees, the former engaged in business, 
trade, undertaking, manufacture or 
calling of employers and the latter 
engaged in any calling, service, em- 
ployment, handicraft or industrial oc- 
cupation or avocation. There must, 
therefore, be an enterprise in which 
the employers follow their avocations 
as detailed in the definition and em- 
ploy . workmen. The definition no 
doubt seeks to define ‘industry’ with 
reference to employers’ occupation 
but includes the employees, for with- 
out the two there can be no industry. `’ 
An industry is only to be found when 
there are emplovers and employees, 
the former relying upon the services 
of the latter to fulfil their own oc~ 
cupations.” 


This Court then proceeded to add that 
“every case of employment is not 
necessarily productive of an industry. 
Domestic employment, administrative 

services of public officials, service in ` 


aid of occupations of professional men, - . 


also disclose relationship of employers 
and employees but they 
regarded as in-the.course of industry”. 
A workman can be regarded as* onè 
employed in an industry only “if he 
is following one of the vocations 
mentioned in conjunction with his 
employers engaged in the vocaticns 
mentioned in relation to the emplo- 
yers”. Thus, a basic requirement of 
‘industry’ is that the employers must 
be “carrying on any business, trade, 
undertaking, manufacture or calling of 
employers. If they are not, there is 
no industry as such.” Now, what 
these expressions mean has been dis- 
cussed in a large number of cases de- 
cided by this Court. These cases have 
all been reviewed in the Madras Gym- 
khana case. We are. however, not 
directly concerned with any of these 
expressions except ‘undertaking’, for 
the case of the workmen is not that 
the management of the Institution is 
carrying on any business, trade, manu- 
facture or calling but it rests on a 


very limited ground, namely,.that the _ 
. Management of the Institution is car- 


cannot be- ` 
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rying on.an undertaking. It, there- 
fore, becomes necessary to inquire 
what is the meaning and scope of the 
term ‘undertaking’ as used in the de- 
finition in Sec. 2 (j). 


6. Now, according to its dic- 
tionary meaning as given.by Webster, 
“undertaking” means “anything under- 
taken: any business, work or project 
which one engages in or attempts; an 
enterprise’. It is a term of very 
wide denotetion. But all decisions of 
this Court are agreed that an under- 
taking to be within. the definition in 

Section 2(j) must be read subject to 
a limitation, namely, that it must be 
analogous to trade or business. 
That was the view expressed in 
the Hospital Mazdoor ‘Sabha case: 
vide page 879 of the Report — 


ani the same view was > 
rated in the Safdarjung Hospi- 
tal case: vide page 187 of the 
Report. But the question is: when 


can an undertaking be said to be ana- 
logous to trade or business: what are 
the attributes or characteristics which 
it must possess in common with trade 
or business in order to be regarded as 
analogous to trade or business? That 
is a question which is not very easy 
to decide, but there are decisions of 
this Court which afford guidance in 
dealing with this question. 


7. This Court pointed out in 
the Hospital Mazdoor Sabha case 
(AIR 1960 SC 610) that in order that 
an undertaking should be analogous 
to trade or business, it is not neces- 
sary that it should possess the two 
essential features associated with the 
conventional notion of trade or busi- 
ness, namely, profit motive and invest- 

‘ment of capital. Gajendragadkar, da 
(as he then was), speaking on behalf 
of the Court observed:. “It is not dis- 
puted that under Section 2 (i) an acti- 
vity can and must be regarded as an 
industry even though in carrying it 
out profit motive may be absent. It 
is also common ground that the ab- 
sence of investment of any capital 
would not make a material difference 
to the applicability of Section 2 (i). 
Thus. two of the important attributes 
conventionally associated with trade 
or business are not necessarily predi- 


cated in interpreting Section 2 (i)”- . 


This view was neither overruled nor 


reite- “ 
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- departed from in the Safdarjung Hos- .- 


pital case (AIR 1970 SC 1407). On 
the contrary, thə decision in Safdar- 
jung Hospital case re-affirmed this 
view and gave i; the seal of approval 
of a bench of six judges cf this Court. 
This Court speaking through Hidayat- 
ullah, C. J., pointed out in that case: 
“It is not necessary that thera must 
be a profit motive, but the enterprise 
must be analogous to trade or busi- 
ness in-a commercial sense...It is an 
erroneous assumption that an econo- 
mic activity must be related to capi- 
tal and profit making alone. An eco- 
nomic activity can: exist without the 
presence of both.” The learned Chief 
Justice, after referring to the obser- 
vations of Isaacs and Rich, JJ., in 
Federated Municipal and Shire Coun- 
cil Employees of Australia v. Mel- 
bourne Corporation, 26 CLR 508 (Aus) 
stated that these observations “indi- 
cate that in those activities in which 
Government takes ta industrial ven- 
tures, the notion of profit making and 
the absence of zapital in the true 
sense of the wcrd are irrelevant”. It 
is. therefore, clear that, according to 
the decisions of this Court — and on 
this point the cecision in Safdarjung 
Hospital case does net make any de- 
parture from that ir the Hospital 
Mazdoor Sabha case — profit motive 
and capital investment are not essen- 
tial requisites for an undertaking 
within the meaning of the defini- 
tion in Section 2 (ji): There can 
be such an undertaking without the 
presence of both or eltner of those 
attributes or features. 


g. What then are the attributes 
or features which make an undertak- 
ing analogous to trade or business so 
as to attract the applicability of Sec- 
tion 2 (jì)? It is difficult to enumerate 
these possible attributes or features 
definitively or exhaustively. Indeed, 
it would not be prudent to do so. So 
infinitely varied and many-sided is 
human activity and with the incredi- 
ble growth and progress in all bran- 
ches of knowledge and ever widening 
areas of experience at all levels, it is 
becoming so diversified and expanding 
in so many directions hitherto un- 
thought of, that no rigid and doctri- 
naire approach can be adopted in con- 
sidering this auestion; Such añ ap- 
proach would fail to measure up to 
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which is constantly engaged in und=r- 
taking new and varied activities as 
part of its social welfare policy. The 
concept of industry, which is intenced 
to be a convenient and effective bol 
in the hands of industrial adjudica- 
tion for bringing about industrial peace 
and harmony, would lose its capacity 
for adjustment and change. It woald 
be petrified and robbed of its dynaric 
content. The Court should. therefcre, 
as far as possible avoid formulating or 
adopting generalisations and hesitate 
to cast the concept of industry in a 
narrow rigid mould which would aot 
permit of expansion as and wren 
necessity arises. Only some workmng 
principle may be evolved which would 
furnish guidance in determining what 
are the attributes or characterist-cs 
which would ordinarily indicate that 
an undertaking is analogous to tre 
or business. | 


_ 9 What can fairly be regarced 
as a sufficiently elastic or flexible 
working principle for this purpose Fas 
been discussed in a number of dezl- 
sions of this Court of which we ney 
refer only to three, namely, the Hes- 
pital Mazdoor Sabha case (AIR 1650 
SC 610), The Madras Gymkhana cease 
(AIR 1968 SC 554) and the Safdarjung 
Hospital case (AIR 1970 SC 1409), 
Though the language used in these 
decisions to state the working primi- 
ple is not uniform and there are mi- 
nor variations in the formulation t- 
cording as one aspect is more e®- 
phasised than the other, the working 
principle laid down 1s basically tne 
same. Gajendragadkar, J., (as he thon 
was) speaking on behalf of the Court 
in the Hospital Mazdoor Sabha case 
stated the working principle in these 
terms: 


Weise as a working principle it 
may bestatedthat an activity syst- 
matically or habitually undertaken Dr 
the production or distribution of goods 
or for the rendering of material services 
to the community at large or a part 
of such community with the help 3f 
employees is an undertaking. Such 
an activity generally involves the c>- 
operation of the employer and tke 
employees; and its object is the satis- 
` faction of material human needs. It 
must be organised or arranged in a 
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the needs of the growing welfare state . 


manner in which trade or business is 
generally. organised or arranged. It 
must not be casual nor must it be for 
oneself nor fer pleasure. Thus the 
manner in which the activity in ques- 
tion is organised or arranged, the con- 
dition of the co-operation between 
employer and: the employee necessary 
for its success-and its object to ren- 
der material service to the community 
can be regarded as some of the fea- 
tures which are distinctive of activi- 
ties to which Section 2(j) applies.” 

It was the same working principle 
which was pithily expressed by this 
Court through Hidayatullah, J., {as 


_he then was) in the Madras Gymkhana 


case where it was stated: “...... before 
the work engaged in can be described 
as an industry, it must bear the defi- 
nite character of ‘trade’ or ‘business’ 
or ‘manufacture’ or ‘calling’ or must be 
capable of being described as an 
undertaking resulting in material 
goods or material services”. This last 
proposition taken from the judgment 


‘In the Madras Gymkhana case was in 


sO many terms accepted as valid in 
the Safdarjung Hospital case: vide 
page 189 of the Report. This Court 
speaking through Hidayatullah, C. J., 
pointed out in the Safdarjung Hospi- 
tal case at pages 186 and 187 of the 
Report: 


“But in the collocation of the 
terms and their definitions these terms 
have a definite economic content of 
a particular type and on the authori- 
ties of this Court have been uniform- 
ly accepted as excluding professions 
and are only econeerned with the pro- 
duction, distribution and consumption 
of wealth and the production and 
availability of material services. In- 
dustry has thus been accepted to mean 
only trade and business, manufac- 
ture, or undertaking analogous to 
trade or business for the production 
of material goods or wealth and mate- 
rial services.” 


What is meant by ‘material’ services 
in this context was explained by the 
learned Chief Justice in these words: 


“Material services are not ser- 
vices which depend wholly or large- 
ly upon the contribution of profes- 
sional knowledge, skil or dexterity 
for the production of a result. Such 
services being given individually and 
by individuals are services no doubt 


- . transport service. 
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but not material services. Even an 
establishment where many such ope- 
rate cannot be said to convert their 
professional services into material 
services. Material services involve an 
activity carried on through coopera- 
tion between employers and employ- 
ees to provide the community with 
the use of something such as electric 
power, water, transportation, mail de- 
livery, telephones and the like. In 
providing these services there may be 
employment of trained men and 
even professional men, but the em- 
phasis is not on what these men do 
but upon the productivity of a ser- 
vice organised as an industry and 
commercially valuable. Thus the 
services of professional men involving 
benefit to individuals according to 
“their needs, such as doctors, teachers, 
_ lawyers, solicitors etc. are easily ` dis- 
tinsuishable from an activity. such as 
The latter is of a 
. commercial character in which some- 
thing is brought into existence quite 
apart from the benefit to particular in- 
dividuals. It is the production of this 
something which is described as the 
production of material services.” 


The learned Chief Justice then pro- 
ceeded to explain why professions 
must be held to be outside the ambit 
of industry. This is what he said: 


‘A profession ordinarily is an oc- 
cupation requiring intellectual skill, 
often coupled with manual skill. Thus 
a teacher uses purely intellectual 
skill while a painter uses both. In 
any event, they are not engaged in an 
occupation in which employers and 
employees co-operate in the produc- 
tion or sale of commodities or arrange- 
ment for their production or sale or 
distribution and their services can- 
not be described as material services.” 
It was for. this reason, observed the 
learned Chief Justice, that the esta- 
blishment of a solicitor was held not 
to be an industry “because there the 
services rendered by the employees 
were in aid of professional men and 
not productive of material goods or 
wealth or material services”. National 
Union of Commercial Employees v. 
M. R.. Meher, (1962) Supp (3) SCR 157 
= (AIR 1962 SC 1080). .The learned 
Chief Justice pointed out that in the 
University of Delhi v. Ramnath, (1964) 


2 SCR 703 = (AIR 1963 SC 1873) the 
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University was also held to be out- 
side the ambit of industry for the 
same reason. The learned Chief Jus- 
tice then summarised the working 
principle —the broad test or criterion 
tor determining what is an undertak-~ 
ing analogous to trade or business — 
in these terms: 


_ “Tt. therefore, follows that before 
an industrial dispute can be raised be- 
tween employers and their employees 
or between emp_oyers and employers 
or between employees and employees 
in relation to the employment or non- 
employment or the terms of employ- 
ment or with the conditions of labour 
of any person, there must be first 
established a relationship of employers 
and employees associating together, 
the former following a trade, business, 
manufacture. undertaking or calling 
of employers in the production of 
material goods and material services 
and the latter following any calling, 
service, employment, handicraft, or 
industrial occupation or avocation of 
workmen in aid of the employers’ en- 
terprise. It is nct necessary that there 
must be a profit motive but the enter- 
prise must be analogous to trade or 
business in a commercial sense.”, 


and after referring to the observations 
of Isaacs and Rich, JJ., in Federated 
Municipal and Shire Council Emplo- 
yees of Australie v. Melbourne Corpo- 
ration, 26 CLR 308 (Aus) poinzed out 
that these observations showed that 
“industrial disputes occur in opera- 
tions in which employers and emplo- 
vees associate tc provide what people 
want and desire, in other words, 
where there is production of material 


goods or material services.” (emphasis 
added). 


19. It would thus be seen 
that the broad test for determining 
when an undertaking can be said to 
be analogous to trade or business laid 
down in the Safdarjung Hospital case 
(AIR 1970 SC 1407) was the same as 
in the Hospital Mazdoor Sabha case 
(AIR 1960 SC 6101. The Safdarjung Hos- 
pital case did not make any real depar- 
ture from the enunciation of this test. 
It is only in the application of this 
test to the case of hospitals that the 
Safdarjung Hospital case took a dif- 
ferent view and observed that the 
judgment in tke Hospital Mazdoor 
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Sabha case had taken “an extreme 
view of the matter which was not 
justified”. “There was also one other 
ground on which the decision ir the 
Safdarjung Hospital case disapproved 
of the view taken in the Hospital Maz- 
door Sabha ‘case and that grounc was 
that the decision in the Hospital Maz- 
door Sabha case proceeded on an er- 
roneous basis that an activity, in 
. order to be an undertaking analegous 
to trade or business, need not be an 
economic activity and applid a 
wrong test, namely, ‘san such ac-ivity 
be carried on by private indivHluals 
or group of individuals?’ It would, 
therefore, seem that, in view of he 
decision in Safdarjung Hospital case, 
this last test applied in the Hospital 
Mazdoor Sabha case must be re-=cted 
as irrelevant and it must be helc that 
an activity, in order to be recognised 
as an undertaking analogous to trade 
or business, must be an economic acti- 
vity in the sense that it is prodective 
of material goods or material services. 


il. To summarise, an acivity 
can be regarded as an ‘industry’ with- 
in the meaning of Section 2(j) only 
' if there is relationship of employer 
and employees and the former 5 en- 
gaged in ‘business, trade, undert=king, 
manufacture or calling of employers 
and the latter, ‘in any calling, service, 
employment, handicraft or industrial 
occupation or avocation’. Though 
‘undertaking’ is a word of larg> 1m- 
port and it means anything under- 
Itaken or any project or enterprse, 1n 
the context in which it occurs, 
it must be read as meaning 
tan undertaking analogous to trade or 
business. In order that an activity 
may be regarded as an under-aking 
analogous to trade or busine-s, it 
must be “organised or arrangec In a 
manner in which trade or busiress 1s 
generally organised or arrangec” It 
must not be casual nor must it be for 
oneself nor for pleasure. And it must 
rest on co-operation between employer 
and employees who associate together 
with a view to production, sale cr dis- 
tribution of material goods or meterial 
services. It is entirely irre evant 
whether or not there is profit motive 
or investment of capital in suck acti- 
vitv. Even without these two features 


an activity can be an undertakirg an- ` 


alogous to.trade or business... It .is 
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also: immaterial “that its obiects -are 
charitable or that it does not make! 
profits or even where profits are. 


- made, they are not distributed amongst 


the members,” Management of FICCI. 
v. Workmen, (1972) 2 SCR 353 at 
p. 376 = (AIR 1972 SC 763 at p. 777| 
= 1972 Lab IC 413) or that its acti-: 
vity is subsidised by the Government., 
Again it is not necessary that “the. 
employer must always be a private 
individual...... The Act, in terms, con-! 
templates cases of. industrial disputes 
where the Government or a local: 
authority or a public utility service’ 
may be the employer...” Madras Gym-| 
khana case, at p. 756 of the Reo rt 
(1968) 1 SCR 742 = (at p. 563 of AIR, 
1968 SC 554). It also makes no differ-! 
ence that the material services render-; 
ed by the undertaking are in public, 
interest. Theconcept of public interest 
in a modern welfare State. where new| 
social values are fast emerging and 
old dying out, is indeed so wide and 
so broad and comprehensive in its 


— spectrum and range. that many activi- 


ties which admittedly fall within the 
category of ‘industry’ are clearly de- 
signed to subserve public interest. In 
fact. whenever any industry is car- 
ried on by the Government. it would 
be in public interest. for the Govern- 
ment can act only in public interest. 
Whether an activity is carried on in 
public interest or not can. therefore, 
never be a criterion for determining 
its character as an industry. Having 
thus examined the legal concept of 
industry as expounded in the decisions 
of this Court. we may now proceed 
to consider whether the activity of 
the Institution can be characterised as 
an industry in the light of the broad 
test discussed by us. 


12. The Institution owes | its 
genesis to the Government of India 
Resolution No. 1 STD (4)/45 dated 3rd 
September 1946.- Prior to this Reso- 
lution, British and American standards 
were generally adopted . for our 
country. ‘But due to diversity of raw-. 
materials available in our country 
and the processes employed for manu- 
facture. it was increasingly felt that 
the British and other standards were 
not always suitable for : adoption in 
our courtry and it was necessary to 


establish a central standards organi- 
-- sation for 


fixing Indian standards. 
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The Government of India, therefore, 
passed this Resolution for setting up 
an organisation to be called the In- 
dian Standards Institution with its 
Headquarters at New Delhi. Pur- 
suant to this Resolution, the Institu- 
tion was registered and established 
under the Societies Registration Act, 
1860. Clause (3) of the Memorandum 
of Association sets out objects of the 
Institution and, so far as . material, 
they are as follows: | 

‘“Ya) To prepare and promote the 
general adoption of standards on na- 
tional and international basis relating 
to structures, commodities, materials, 
practices,’ operations, matters and 
things and, from time to time, to re- 
vise, alter and amend the same. 


(b) To promote standardization, 


quality control and simplification in 
industry and commerce. 
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o To co-ordinate the ‘efforts of 
producers and users for the improve- 
ment of materials, products, appli- 
ances, processes and methods. | 

(e) To provide for the registration 
of standardization marks applicable 
to products, commodities, ete, for 
which it issues standards to be brand- 
ed on or applied to those products. 
commodities, etc, which conform to 
standards set. 


(f) To provide or arrange facili- 
ties for the examination and testing 
of commodities, processes and prac- 
tices, and for any investigations ofr 
research that may be ‘necessary. 


(Dosa To die. e 

(i) To communicate, information 
to members on all matters connected 
with standardization and to print, 
publish, issue and circulate such pe- 
riodicals, books, circulars, leaflets 
and other publications as may seem 
conducive to any of the objects of the 
Institution.” 


The income and property of the Ins- 
titution, however derived, are direct- 
ed by cls. (6) and (7) of the Memo- 
randum of Association to be applied 
towards the promotion of the objects 
as set forth in the Memorandum of As- 
sociation and no portion of the in- 
come or property is divisible or dis- 
tributable amongst the members, ei- 
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; ther during the active life of the Ins- 
titution or on its winding up or dis- 
solution. . 


13. The Rules and Regulations 
of the Institution make various pro- 
visions In regard to the mechanics of 
the functioning of the Institution. 
Rule 2 lays down that there shall be 
two categories of members, namely, 
subscribing members and committee | 
members and their rights and privi- 
leges are enumerated in Rule 5. 
Rule 1 vests the management of the 
affairs of the Institution in a General 
Council and its composition is laid 
down in Rule 8 and its functions, in 
Rule 11. Rule 15 provides for the 
constitution of the Executive Com- 
mittee and it lays down that the Exe- 
cutive" Committee shall have the 
powers to manage the day-to-day af- 
fairs of the Institution, including ad- 
ministration’ of ISI (Certification 
Marks) Act, 1952 in conformity with 
policies laid-down’ by the General 
Council. The Institution can have 
different branches as may be decided 
upon by the General Council under- 
Rule 18. Rule 19 says that a division 
Shall constitute the main section | of 
the technical activities of the Institu- 
tion and Rule 20 declares that the 
work of a division shall be controlled 
by a Division Council. What shall be 
the constitution of a Division Council 
is laid down in Rule 22 and that 
Rule provides that a Division Coun- 
cil shall be constituted from the re- 
presentatives of the respective inte- 
rests of users, manufacturers and 
other persons or bodies concerned in 
or associated with the industries in- 
cluded in the Division. Rule 26 deals 
with Sectional Committees and it 
says that the Sectional Committee 
shall be appointed by a Division 
Council or if necessary, by Executive 
Committee for the preparation of a 
Particular standard or group of 
standards and the Sectional Commit- 
tee shall be composed of representa- 
tives of such interests as, in the opin- 
ion of the Division Council or Execu- 
tive Committee, are concerned with 
the standards referred to the Com- 
mittee. It emphasises that on the 
Sectional Committee all interests shall 
be adequately represented including 
scientists and technicians, but consu- 
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mer interest shall, as far as possibilis; 
predominate. 


14.. Now, at this ` a it 
would be convenient to explain what 
are standards and why they are 
necessary to be established. Stan- 
dards are technical documénts deserib-~ 
ing constructional, operational and 
technological requirements of a mate- 
rial, a product or a -process for a 
given purpose. They furnish such 
details as materials to be used, di- 
mensions and sizes to be adopted, per- 
‘formance to be expected, and quality 
to be achieved; they also give methods 
of tests for comparing and judging 
quality of goods produced by the 
manufacturer. Standards may 3e of 
any one or more of the following five 
_categories: {a) Dimensional Star.dards 
which secure interchangeability and 
eliminate unnecessary variety cf ty- 
pes for the same or similar purposes: 
(b) Performance and Quality Stand- 
dards which ensure that the fina: arti- 
cle will be fit for the job it is design- 
ed to do; (c) Standard Methods of 
Tests which enable materials or pro- 
ducts intended for the same purpose 
ta be compared uniformly; (d) Stan- 
dard Technical Terms and Symbols 
which provide a common, easily 
understood technical language for the 
industry, and (e) Standard Codes of 
Practice which set out the mest ef- 
ficient methods of installation, use 
and maintenance of equipment aad re- 
commend methods of technical opera- 
tions. These are necessary in order to 
meet the challenges posed by the fast 
developing industrial economy af the 
country and mass production of .eco- 
nomic. goods and- services. The manu- 
facturer should be able to 
goods of specified quality so tkat he 
eam win the confidence and gocd-will 
of the consumer and build up inter- 
mal and external markets for his pro- 
ducts. He should also be able to in- 
crease his productivity, produce goods 


at minimum cost and achieve overall 


economy. by best utilization of human 
and material resources at its dispo- 


sal. Standards which are based on 
the consolidated results of szience, 
technology and experience, furnish 


guidance to the manufacturer in this 
behalf and confer economic benefits 


for the development of industry and 
smooth flow of commerce. 


produce: 


“would be 
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15. The procedure for prepar- 


_ ing standards is laid down in Rule 29 


of the Rules and Regulations of the 
Institution. The underlying principles 
for the preparation: of standards are 
that they shall be in accordance with 
the needs of the industry and fulfil a 
generally recognised want, that the 
interests of both producers and con- 
sumers shall be considered and that 
periodic review shall be undertaken. 
The work of standardisation on any 
specific’ subject can be undertaken only 
when the Division Council concerned is 
satisfied, as a result of its own deli- 
berations or ‘of an investigation and 
consultation with the producer and 
consumer interests, that the necessity 
for standardisation has been establish- 
ed. When the subject has been so in- 
vestigated and the need established, 
the Division Council concerned would 
refer the work to an appropriate Sec- 
tional Committee and the Sectional 
Committee would then explore and 
study the subject and prepare a draft 
of the proposed standard. The draft 
Standard wouid then be issued in draft 
form for a period to be determined 
by the Sectional Committee but not 
less than three months and widely 
circulated amongst those likely to be 
interested for the purpose of securing 
critical review and suggestions for 
improvement which, if found desir- 
able, would be incorporated in the 
draft. This procedure for circulation 
can, in an appropriate case. be cur- 
tailed or dispensed with by the Divi-. 
sion Council. The consideration of 
the comments received as a result of 
the circulation of the draft standard 
would be undertaken by the Sectional 
Committee and the final draft pre- 
pared after verification in the appro- 
priate laboratories where necessary. 
The standard so finalised by the Sec- 
tional Committee would then be re- 
ferred to the Division Council con- 
cerned for adoption and on such adop- 
tion by the Division Council, it 

published as an Indian 
Standard. 


16. The Institution thus pre- 
pares and publishes Indian Standards 
on different subiects and some ‘of 
these Indian Standards are. also re- 
vised so as to keep abreast with the 
latest developments in manufacturing 
and testing techniques and to. improve 
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the quality of goods. The Annual 
Report of the Institution for 1967-68 
shows that the number of Indian 
standards in ferce on 31st March, 1968 
was 4564 and during that year 159 
existing Indian standards were revised. 
The activity of the Institution in re- 
gard to preparation and publication of 
Indian standards has continued to in- 
crease over th2 years and, according 
to the Annual Report of the Institu- 
tion for 1973-74, the number of Indian 
standards in force on 31st March, 1974 
was 7760 and during that year, as 
many as 243 existing Indian standards 
were subjected to revision. 


17. Indian standards thus pub- 
lished, whether new or revised, are 
sold by the sales service of the Insti- 
tution at its head-quarters and at the 
various branch offices and as the 
Annual Report for 1973-74 shows, the 
proceeds from the sales of Indian stan- 
dards have steadily increased from 
year to year and reached the figure of 
Rs. 16,24,170/- during the year 1973- 
74. The Institution also acts as a sole 
selling agent for sale of overseas stan- 


dards on commission basis and from 


this activity, the Institution derives a 
large income, which during the year 
1973-74 amounted to as much as 
Rs. 3,20,700/-. 


18. The Institution also carries 
on another activity which is the 
direct outcome of preparation and 


publication of Indian standards 
and that activity -is the result 
of implementation of the Indian 
Standards Institution (Certification 


Marks) Act, 1952 (hereinafter referred 
to as the Certification Marks Act). 
Section 2, cl. (1) defines ‘standard 
mark’ to mean the Indian Standards 
Institution Certification Mark speci- 
fied by the Indian Standards Institu- 
tion to represent a particular Indian 
standard. Sub-section (1) of Section 
5 imposes a prohibition that no per- 
son shall use, in relation to any arti- 
cle or process, or in the title of any 
patent, or in any trade mark or de- 
sign, the standard Mark or any colour- 
able imitation thereof, except under a 
licence granted under the Act and 
another prohibition is imposed by 
sub-section (2) of Section 5 that no 


person shall, notwithstanding that he 


has been granted a licence, use in re- 
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lation to any artic.e or process the 
Standard Mark or any colourable imi- 
tation thereof, unless such article or 
process conforms to the Indian Stan- 
dard. Since the Standard Mark is in- 
tended to represert a particular In- 
dian Standard, obviously no one can 
be allowed to use the Standard Mark 
or any colourable imitation thereof, 
except under a licence granted by the 
Institution, for it is only through the 
machinery of a licence that the ins- 
titution would be able to exercise a 
check on the person concerned and 
ensure that the article manufactured 
or process employed by him conforms 
to the Indian Standard and that the 
Standard Mark is not abused by him 
and it does not become an instrument 
of deception. It is for this purpose 
that Section 8 confers power on the 
Institution to appoint inspectors for 
inspecting whether any article or pro- 
cess in relation to which the Stan- 
dard Mark has been used conforms to 
the Indian Standard or whether the 
Standard Mark has been improperly 
used in relation to any article or pro- 
cess, with or without licence. 


19. The Central Government 
has, in exercise of the power confer- 
red under Sec, 20 of the Certification 
Marks Act, made the Indian Standards 
Institution (Certification Marks) Rules, 
1955. Rule 4 requires that the de- 
sign of the Standard Mark in rela- 
tion to each Indian Standard together 
with the verbal description of the de- 
Sign of the Standard Mark and the 
title of the Indian Standard shall be 
published by the Institution. Rule 5 
provides for the making of an appli- 
cation for grant of a licence: Rule 7 
stipulates for the holding of a preli- 
minary inquiry by she Institution be- 
fore granting a licence and Rule 8 
lays down when a licence may be 
granted or renewed. Under Rule 6, 
the fees and expenses leviable in res- 
pect of grant or renewal of licence 


‘and in respect of all matters 
in relation to such licence are 
left to be prescribec. in the Regula- 


tions. Regulation 7 af the Indian Stan- 
dards Institution provides that every 
application for the zrant of a licence 
shall be accompanied by a fee of 
Rs. 100/- and every application for a 
renewal of such licence shall be ac- 
companied by a’ fee of Rs. 50/- and in 
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addition to this application fee, there 
shall be paid by- every licensee. an 
annual licence fee of Rs. 200/- and, a 
marking fee proportionate to the 


quantum of the annual productior of. 


the article or process in respect of 
which the licence has been gran-ed. 
Regulation 9 requires every licersee 
to institute and maintain to the satis- 
faction of the Institution a system. of 
control to keep up the quality of his 
production or process by means cf a 
scheme of inspection and testing at- 
tached to the licence and Rule 10 @n- 
fers power on an Inspector to erter 
upon the premises of a licensee vith 
a view to ascertaining that the Stan- 
dard Mark is used ¿in  accordence 
with the terms and conditions impos- 
ed by the Institution and that the 
scheme of routine inspection and test- 
ing specified by the Institution is be- 
ing correctly followed. 


20. It will, therefore, be seen 
that the Standard Mark is the most 


authentic representation to the Corsu- 


mer that the article or process in “es~ 
pect of which it is used conforms to 
the relevant Indian Standard and In- 
dian Standard thus becomes mean-=ng~- 
ful and advantageous by reason of the 
use of the Standard Mark. But no 
one can use the Standard Mark w-th- 
out a licence from the Institution and 
even if there is a licence, the San- 
dard Mark cannot be used in relazion 
to an article or process unless such 
article or process conforms to the re- 
levant Indian Standard, The isste of 
licences for use of Stancard 
Marks under the Certification Marks 
scheme is, therefore, avery im- 
portant activity of the Institucion 
complementary as well as supplemen- 
tary to preparation and publicatioa of 
Indian Standards. The  Certificacion 
Marks scheme has been making <on- 
siderable progress from year to vear 
and- while, according to the 
Report of the Institution for 1967-68, 
the total number of licences issued 
since the inception of the scheme apto 
3lst March, 1968 was.1665 and the 
annual value of goods covered umder 
the scheme was approximately Ru- 
pees 3800 million, the total number of 
licences granted upto 31st Merch, 
1974 increased to 3784 and the anaval 
value of goods .covered under the 
scheme rose to approximately Rudees 
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- Annual Report for that year. 


Annual, 
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5000 million during the year 1973-74 
as per the figures contained in the- 
The 
total income from certification mark- 
ing does-not appear to have been 
shown separately in the Annual Re- 
port of the Institution for the year 
1967-68, but according to the Annual 
Report for 1973-74, it was Rs. 5.2 mil- 
lion during that year. The Annual 
Reports of the Institution clearly re- 
veal that from year to year the total 
number of licences granted by the 
Institution is steadily inereasing and 
so is the total income from certifica- 
tion marking. 


21. The Institution has also 
several laboratories for the purpose 
of carrying out testing operations. It 
has a well-equipped library at the 
Headquarters and there are also la- 
boratories at the branch offices where 
testing of different articles is carried 
out. The testing work carried out in 
these laboratories has shown a con- 
sistent rise over the years and while 
during the year 1967-68 the number 
of samples received for testing was 
3853 and the value of testing work 
done was Rs. 3,96,468, the number 
of samples received during 1973-74 
was 12726 and the value of testing 
working done during that year was 
Rs. 8,76,847.58. The samples tested at 
the laboratories are not only those 
submitted by the manufacturers, dis- 
tributors and consumers, but also 
those taken by the Inspectors for the 
purpose of ascertaining whether any 
article or process in relation to which’ 
the Standard Mark is used conforms 
to the Indian Standard or whether the 
Standard Mark has been improperly 
used in relation to any article or pro- 
cess. The laboratories are also used 
in connection with the preparation of 
Indian Standards as contemplated in 
cl. (f) of Rule 29 of the Rules and 
Regulations of the Institution. 


22.. Then, the Institution main- 
tains libraries at the Headquarters and 
at the branch offices which render 
useful service to the subscribing mem- 
bers, the Committee members, the 
Staff members and others. The li- 
brary at the Headquarters, which is 
open to visitors, has.complete sets of 
overseas standards and specifications’ 
and related indices. It..has also 
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classified subject catalogues for con- 
sultation and retrieval of information 
on standardization. It also prepares 
and circulates for the benefit of its 
users a monthly list of current pub- 
lished information on standardization. 
It has also brought out fortyone 
bibliographies at the request of tech- 
nical staff and Committee members 
and also published an important 
bibliography, namely, ‘World List cf 
Standards on Paper Products’. Quite 
often, technical -enquiries are receiv- 
ed from the industry and the neces- 
sary information supplied by ths li- 
braries of the Institution. The libra- 
ries also disseminate technical incor- 
mation on national and overseas stan- 
dards, specifications and other allied 
subjects. | 


23. The Institution is also 
bringing out regularly ISI bulletin, 
- Standards Monthly Additions and mis- 
cellaneous publications such as An- 
nual Report, Handbook of ISI publi- 


cations, brochures, leaflets and a 
large number of advertisements. 
These publications are distributed 


amongst the members and are also 
-sold to non-members and they are in- 
' tended to publicise the activities of the 
Institution, promote widespread im- 
plementation of Indian Standards, 
propagate the Certification Marks 
scheme, create awareness about the im- 
portance of standardization and qua- 
-litv control and further the standardi- 
zation movement in the country. The 
Institution is also making concerted 
efforts for furthering standardization 
movement among different sectors of 
economy through out the country 


through different media’ of publicity’ . 


and for that purpose it contributes 
articles, reviews and write-ups on 
different aspects of standardization 
and other activities in newspaper jour- 
nals, souvenir, reference publications 


etc. and holds inter alia radio broad- - 


casts, press conferences, exhibitions, 
seminars, conferences and conventions. 


24, It is clear from the re’sume’ 
of the activities of the Institution 
given above that the undertaking of 
the Institution answers the broad test 
laid down in the Safdarjung Hospital 
ease, (AIR 1970 SC 1407) and explain- 
ed by us in the earlier part of the 
judgment and must be held to be an 
industry within the meaning of Sec- 


a 


counted for by sale proceeds of In- 


M 
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tion 2 (i). The activities of the Insti- 
tution are carried on in a systemic 


manner and. are organised or arranged 
In a Manner in which trade or busi- 

































rose to about Rs. 10.2 million in 1973- 
74, a bulk of the income being. ac- 


dian - Standards and Certification 
Marking fees. The object of the 
activities of the Institution is ‘to ren- 
der material services to a part of the 
community, namely, manufacturers, 
distributors and consumers. Stan- 
dards set the recognised level of good 
quality, corner stone for building do- 
mestic and export markets and de- 
veloping goodwill and prestige for the 
manufacturer: they provide the frame- 
work for mass production, increase in 
pročuctivity, simplification in produc-} - 
tion process and enhancement in la- 
bour efficiency: they make for dimen- 
sional interchangeability by setting na- 
tional and also international patterns 
of interrelated sizes: they incorporate 
results of the latest developments in 
research and technolegy: they in- 
crease consumer confidence and good- 
will bringing wida markets and quick 
turnover with savings for the buver 
and they bring more profits and. lo- 
wer costs by optimum utilization of 


scarce resources, The brochure on 
“Standards for Textiles” points out 
that amongst various advantages 


which accrue from the application of 
standards in the day-to-day manu- 
facturing programmes are increased 
efficiency, less waste of man-power 
and material, higher productivity 
through longer'runs in the factory, 
simplified buying, costing and cata- 
loguing and stabilizing and promot- 
ing exports by sending goods of uni- 
form aualitvy abrcad. The Certifica- 
tion Marking Scheme involving issue 
of licences for use of Standard Marks, 
maintenance of laboratories and libra- 
ries, bringing out various publications, 
such as ISI bulletin Standards Month- 
tv Additiors and other brochures and 
leaflets and publicity through different 


kinds of media. which constitute. the 
other activities. of the Institution apart 
from preparation and publication of 
Standards are intanded to promote 
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implementation of Standards. create 
consciousness about the importance of 
standardization and guality control 
amongst different sectors of 


dization activity, with a view to help- 
ing the manufacturer, tostepup pro- 
duction and lower manufacturing cost, 
increase labour efficiency by simplity- 
ing production processes and ensure 
dependable and quality goods. increase 
consumer confidence and good-will 
and achieve greater turnover and in- 
creased profits by maximum utiliza- 
tion of human and material resources. 
the distributor. to add to his turnover 
and to his reputation. by marketing 
uniform quality of goods of high stan- 
dard assured by compliance with the 
Standards and the consumer. to bene- 
fit from lower prices, higher aua-ity 
and more safety—in short, get value for 
the money spent by him. The Jnsti- 
tution renders’ what are termed ‘>x- 
tension services’. to industries which 
opt for them and these extension ser- 
vices are made available in three dis- 
tinct phases. namely, Pilot Study, 
Systematic Development and Evalua- 
tion. If this is not rendering of mete- 
rial services to a section of the ccm- 
munity, we fail to sea what other 
activity can be so regarded. There is 
also co-operation between the manage- 
ment of the Institution and the em- 


ployees who are associated together’ 
for rendering these material servizes.: 


It is true that the Standards are pre- 
pared by Sectional Committees which 
are composed of representatives of all 
concerned. including scientists and 
technicians. with consumer interest 
playing a dominant role andthey are 
not exclusively the result of the work 
carried out by the employees, but the 
participation of the employees is not 
altogether absent. Nct only do the 
employees who are technicians perti- 
cipate in the work relating to various 
aspects of preparation of Standards 
but the draft standards are also vari- 
fied in the laboratories of the Insttu- 
tion which are operated by the 2m- 
ployees. Moreover, the distribution 
and sale of Standards prepared and 
published by the Institution is being 


made through the employees. . The 


Certificate Marking scheme, main-en- . 


ance of laboratories and libraries, pub- 
lication of ISI bulletin, Stancard 


zhe - 
economy and further implant standar-. 
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Monthly Additions and other maga- 
zines, journals and leaflets and. pnbli- 
city of the activities of the Institution 
are all carried.on with the. help of 
the employees. There are a large 
number of employees of the Institu- 
tion belonging to Grades II, JII and 
IV, apart from officers in Grade I. 
Some of the employees in Grade II 
are technical people closely associat- 
ed with the technical activities of the 
Institution. There can, therefore, be 
no doubt that the activities of the Ins- 
titution fall within the category. of 
undertaking analogous to trade or 
business and must be regarded as an 
‘industry’ within the meaning of Sec- 
tion 2 (i). | | 


25. This view which we are 
taking receives support from an ear- 
ler decision of this Court in the 
Ahmedabad Textile Industry Research 
Association v. State of Bombay, (1951) 
2 SCR 480 = (AIR 1961 SC 484). 
There the question was whether the 
activity of the appellant-Association, 
which was a textile research institute 
established for the purposé of carry- 
ing on research and: other scientific 
work in connection with the textile 
trade or industry and other trades and 
industries allied therewith or neces- 
sary thereto, was an ‘industry’ for the 
purpose of the Act. This Court ana- 
Iysed the activity of the appellant- 
Association and pointed out that it is 
an “activity systematically under- 
taken: its object is to render material 
services to a part of the community 
(namely, member-mills) — the mate- 
rial services being the discovery of 
processes of manufacture ete. with a 
view to secure greater efficiency, ra- 
tionalisation and reduction of costs of 
the member-mills: it is being carried 
on with help of employees (namely, 
technical personnel) who have no 
rights in the results of the research 
carried on by them as employees of 
the association; it is organised or ar- 
ranged in a manner in which a trade 
or business is generally organised; it 
postulates co-operation between em- 
ployers (namely, the association) and 
the employees (namely, the technical 
personnel and others) which is neces- 
sary for its success, for the employers 
provide monies for carrying on the 
activities of the association and its ob- 
ject. clearly is to render material ser- 
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vices to a part of the community by 
discovery of process of manufacture 
etc. with a view to “secure greater 
efficiency, rationalisation and reduc- 
tion of costs.” It was observed bv 


this Court that the undertaking as a 
whole is “in the nature of business or 
trade organised with the object of dis- 
covering ways and means by which 
the member-mills may obtain larger 


profits in connection with their indus- 
tries”, and on this view. the Court 


held that “the appellant-association is 
carrying on an. activity which clearly 
comes within the meaning of the 
word ‘industry’ in Sec, 2(j)”. This 
case bears a very close analogy to the 
present case and indeed, some of the 
observations made by this Court in 
that case — particularly those under- 
lined by us — aptly describe the na- 
ture of the activities of the Institu- 
‘tion and the reasoning on which the 
decision in this case is based is equal- 
ly applicable in the decision of the 
present case. 

26. There is also one other 
decision of this Court which amply 
supports the view we are taking and 
that is the decision in the Manage- 
ment of the FICCI v. Workmen, (AIR 
1972 SC 763). The question which 
arose in that case was whether the 
Federation of Indian Chambers of 
Commerce and Industry, for short re- 
ferred to as FICCI, was an industry 
within the meaning of Section 2 (3). 
This Court reviewed most of the ear- 
lier decisions on the subject and after 
summarising the broad test for deter- 
mining what is an industry, proceed- 
ed to analyse the activities of FICCI 
and pointed out that “the Federation 
carries on systematic activities to as- 
sist its members and other business- 
men and industrialists and even non- 
members, as fer instance, in giving them 
the right to subscribe to their bulle- 
tin; in taking up their cases and solv- 
ing their difficulties and in obtaining 
concessions and facilities for them 
from the Government. These activi- 
ties are business activities and mate- 
rial services, which are not necessari- 
lv confined to the illustrations given 
by Hidayatullah, C. J., in the Gym- 
khana case (ATR 1968 SC 554) by way 
of illustration only, rendered to busi- 
nessmen, traders and . industrialists 


A.LR. 


who ‘are members of the constituents 
of the Federation. There can in our 
view be no doubt that the Federation 


‘is an industry within the meaning of 


Section 2(j) of the Act”. This deci- 
sion is also very apposite and kelpful 
and leaves no doubt that the activities 
of the Institution in the present case 
are an ‘industry’ so as to attract the 
beneficent provisions of the Act. 


27, We, therefore, allow the 
appeal, set aside the order passed by 
the Industrial Tribunal and direct the 
Industrial Tribunal to proceed with 
the Reference bezore it on merits on 
the basis that the activities of the 
Institution constitute an ‘industry’ 
within the meaning of Section 2 (i) of 
the Act. The respondents will pay to 
the appellants costs of the appeal as 
also costs of the hearing before the 
Industrial Tribunal. 

ALAGIRISWAML, J..— 28. Iam 
sorry I find mys2lf unable to agree 
with my learned brother Bhagwati J. 
The facts of the case have been elabo- 
rately set out in his judgment and it 
Is unnecessary to repeat them. It 
would be necessary, however, to re- 
fer to one or two other facts which 
have not been raentioned in their 
proper place. l 


29. After the very clear deci- 
sion by this Court in its judgment in 
Gymkhana Club Union v. Manage- 
ment, (1968) (1) SCR 742 = (AIR 1968 
SC 554) and its endorsement in its 
judgment in Safdarjung Hospital v. K. 
S. Sethi, (1971) (i) SCR 177 = (AIR 
1970 SC 1407) the decision in State of 
Bombay v. The Hospital Mazdoor 
Sabha, (1960) (2) SCR 866 = (AIR 
1960 SC 610) has become irrelevant. 
The Gymkhana Club case has laid 
down. that any trede, business, under- 
taking, manufacture or calling of em- 
ployers is an industry and once the 
existence of an industry viewed from 
the angle of what the employer is 
doing is established, all who render 
service and fall within the definition 
of ‘workmen’ come within the fold 
of industry, irrespective of what they 
do. It was also pointed out that the 
word ‘undertaking’, though elastic, 
must take its colour from other ex- 
pressions used in the definition of 


‘industry’, and must be defined as any 


business or any work or project re- 
sulting in material. goods or material 


t 
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services and which, one engages iz or 
attempts as an enterprise- analogous to 
business or trade.. It also pointed out 
that the test adopted in Hospital h:az~ 
door case (supra) namely, could the 
activities be carried on.by a private 
individual or group of individuals for 
the purpose of holding that runaing 
a Government hospital was an indus- 
try—must be held to have taker an 
extreme view of what is an industry 
and that this test is not enlighteraing. 


With regard to local bodies it was 
pointed out that they are  poliical 
sub-divisions and agencies for the 
exercise of governmental functpns, 


but if they indulge in municipal t-ad- 
ing or business or have to assume- the 
calling of employers they are emodlo- 
yers whether they carry on or not 
business commercially for purposes of 
gain or profit. It was finally eld 
thet before the work engaged in can 
be described as an industry, it must 
bear the definite character of ‘trade’ 
or ‘business’ or ‘manufacture’ or ‘eall- 
ing’ or must be capable of being Jes- 
cribed as an undertaking resulting in 
material goods or material services 
and the word ‘undertaking’ was de- 
fined as “any business or any vork 
or- project which one engages in or at- 
tempts as an enterprise analogous to 
‘business or trade’. These ideas were 
crystallised in the judgment in Saf- 
darjung Hospital case and for faclity 
of reference I may quote the irst 
conclusion in the headnote: 


“The definition of industry in 5ec- 
tion 2(j) of the Industrial Dispates 
Act, 1947 is in two parts. But it must 
be read as a whole. So read it de- 
notes a collective enterprise in waich 
employers and employees are assodat- 
ed. It does not exist either by 2m- 
ployers alone or by employees abne. 
It exists only when there is a rela- 
tionship between employers and 2m- 
ployees, the former engaged in kasi- 
ness, trade, undertaking, manufacure 
or calling of employers and the lat- 
ter engaged in any calling, service, 
employment, handicraft or induscrial 


occupation or  -avocation. But 
every case of employment is not 
necessarily productive of an m- 


dustry. A workman is to be regerd- 
ed as one employed in an` indu-try 
only if he is following one of the vo- 
cations mentioned in relation to the 
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employers, namely, 
trade, undertaking, manufacture or 
calling of employers. In the colloca- 
tion of the terms and their definitions 
these terms have a definite economic 
content of a particular type and on 
the authorities of this Court have 
been uniformly accepted as excluding 
professions and are only concerned 
with the production, distribution and 
consumption of wealth and the pro- 
duction and availability of material 
services. Industry has thus been ac- 
cepted to mean only trade and busi- 
ness, manufacture, or undertaking ana- 
logous to trade or business for the 
production of material gocds or wealth 
and material services. Material ser- 
vices involve an activity carried on 
through co-operation between emplo- 
yers and emplcyees to provide the 
community with the use of something 
such as. electric power, water, trans- 
portation, mail delivery, telephones 
and the like. In providing these ser- 
vices there may be employment of 
trained men and even professional 
men, but the emphasis is not on what 
they do but upon the productivity of 
a service organised as an industry and 
commercially valuable, ‘in which, 
something is brought into existence 
quite apart from the benefit to parti- 
cular individuals; and it is the pro- 
duction of this something which is 
described as the production of mate- 
rial services. Thus, the services of 
professional men involving benefit to. 
individuals according to their needs, 
such as doctors, teachers, lawyers, so- 
licitors, etc. are easily distinguishable 
from an activity such as transport 
service. They are not engaged in an 
occupation in which employers and 
employees cooperate in the production 
or sale of commodities or arrange- 
ment for the production or sale or 
distribution and their services cannot 
be described as material services and 
are outside the ambit of industry. It, 
therefore, follows that before an in- 
dustrial dispute can be raised between 
employers and employers or between 
emplovers and employees or between 
employees and employees in relation 
to the employment or non-employ- 
ment or the terms of employment or 


with the conditions of labour of any 
person, there must first be established 
a relationship of employers and em- 


any business, 


4 


4 
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ployees associating together, the for- 
mer following a trade, business, 
manufacture, undertaking or calling 
of employers in the production of 
material goods and material services 
and the latter following any calling, 
service, employment, handicraft or in- 
dustrial occupation or 
workmen in aid of the employers’ en- 
terprise. It is not necessary that there 
must be profit motive, but the enter- 
prise must be analogous to trade or 
business in a commercial sense.” 

It criticised the decision in Hospital 
Mazdoor case in words which have 
been summarised 
follows: 


"The decision in State of Bombay 
v. Hospital Mazdoor Sabha holding 
that a Govt. hospital was an indus- 
try took an extreme view of the mat- 
ter and cannot be justified, -because: 
_(a) it was erroneously held that the 
second part cf the definition of ‘indus- 
try’ was an extension of the first 
part. whereas, they are only the “wo 
aspects of the occupation of empio- 
. yers and employees in an industry; 
(b) it was assumed that economic acti- 
vity is always related to capital or 
profit-making and since an enterprise 
could -be an industry without capital 
or profit-making it was held that even 
economic activity was not necessary; 
and (c) it was held that since a hos- 
pital could be run as a business pro- 
position and for profit by private in- 
dividuals or groups of individuals a 
hospital run by Government without 
profit:-must also bear the same cha- 
racter. This test was wrongly evolv- 
ed from the observations in Federated 
Municipal and Shire Council Emplo- 
vees of Australia v. Melbourne Corpo- 
ration. 26 CLR 508 (Aus), which only 
indicate that in those activities: in 
which Government take to industrial 
ventures the motive of profit-makmg 
and absence of capital are irrelevant. 
The observations, on the contrary 
show that industrial disputes occur 
only in operations in which employers 
and employees associate to provide 
what people want and desire, that is, 
in the production of material goods or 
services. and not the ‘satisfaction. of 
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material human needs’. 


and also pointed out that.if a hospi- 
tal, nursing home or dispensary 1s 
run as a business in a commercial 


mis 


avocation of’ 


in headnote 2 as. 


way there may be found elements. of 
an industry there. Applying these 


_tests it was held that the Safdarjung 


Hospital was not embarked on an eco- 
nomic activity which could be said to 
be analogous to trade or business, 
that there was n> evidence that it 
was more than a place where persons 
could get treated, that it was a part 
of the.functions of Government and 
the Hospital was run as a Department 
of Government and that it could not, 
therefore. be said to be an industry. 
The Tuberculosis Hospital was held 
to be not an industry because it was 
wholly charitable and a research’ ins- 
titute. the dominent purpose of the 
Hospital being research and training - 
and as research and training could 
not be given without beds in a hospi- 
tal. the hospital was run. The Kurii 
Holy Family Hospital was held not 
to be an industry on the ground that 
its objects were entirely charitable, 
that it carried on work of training, re- 
Search and treatment and that its in- 
come was mostly from donations and 
distribution of surplus as profit was 
prohibited. a 

30. The icea behind these de- 
cisions could be crystallised thus: Even 
where a trade, business, undertaking, 
manufacture or calling of employers 
results in production of material 
goods or renderirg of material ser- 
vices, such an undertaking engaged in 
trade, business, manufacture or calling 
of employers wil. not be an industry 
i? i is run on charitable principles: or 
is run by Government or local body 
as part of its duty. In other words, 


-whenever’ an uncertaking is engaged 


in activity which is not done with a 
view to exploit it in a trading’ or 
commercial sense but for public inte- 
rest and without any profit motive or 
in the form of social service or in 
the form of activity intended to bene- 
fit the general public it will nct be 
an industry. ar. 


31. The Indian Standards Ins- 
titution was set up by a Resolution of 
the Government of India and register- 
ed under the Societies Registration 
Act, 1860. My learned brother Bhag- 
wati J. has set out the Memorandum 
of Association, the rules and regula- 
tions of the Institution and explained 
what the standards established by the 


{ 
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Institution are as also its role in the 
implementation of Indian Standards 
Institution (Certification Marks) Act, 
1952. It is uummecessary-to set owt all 
of them at length. A bare scrutiny 
of the objects of the Institution would 
show that they are - concerned with 
broad public interest of the country 
as a whole and no part of the okjects 
of the Institution has anything xo do 
with serving any private interest. The 
standards are prepared by committees 
in which all interests are adequately 
represented, including scientists and 
technicians but consumer interest has, 
as far as possible, to predominate. As 
pointed out by my learned brcther, 
the Standard Mark is the most au- 
thentic representation to the censu- 
mer that the article or process in res- 
pect of which it is used conforms to 


the relevant Indian Standard anc In- . 


_dian Standard thus becomes meaning- 
ful and advantageous by reasom of 
the use of the Standard Mark. The 
existence of laboratories and libraries 
are incidental and in furtherance of 
the specifications of standards anc the 
application of the Standard Marks. 
The Institution has no capital, it does 
not distribute profits and even when 
it is wound up the assets would not 
go to any private individual. I. 1s 
not run with a profit motive. lt is 
thus not an- enterprise analogous to 
business or trade. In fact one can £0 
further and say that its activity 1s 
only a manifestation of governmental 
activity. Instead of itself performing 
these duties the Government have set 
up the Institution in effect for the 
purpose of discharging duties which 
the Government itself has to do in 
in the service of the general public. 
What the Institution does is thus to 
render material services. It is in re- 
cognition of the role which the Insti- 
tution plays as an instrument of Gov- 
ernment that it had made a contr-bu- 
tion of 40 lakhs and odd out of the 
income of 73 lakhs of the Institution 
in the year 1973-74. Thus the mate- 
rial service which the Institution ren- 
ders is really a subsidised service and 
itis rendered in publie interest. It 
is an Institution interested and engag~ 
ed in service to the public. Its activi- 
ties do not go to swell coffers of any- 
body. Applying therefore the tests 


', which have been evolved and applied 


Afsar Shaikh y. 
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in the Gymkhana Club case (AIR 1968 
SC 554) and the Safdariung Hospital 
case it is obvious that the Insticution 
is not engaged in any industry, 


32. The judgments of this 
Court in Management of FICCI v. 
Workmen, (1972 (2) SCR 353) = (AIR 
1972 SC 763) and Ahmedabad Textile 
Industry Research Association v. 
Sfate of Bombay, (1961) (2) SCR 480) 
(AIR 1961 SC 484) are not relevant 
because -in the case of the Federation 


‘it was intended to benefit the mern- 


bers of the commercial community 
and not the public in general. The 
Ahmedabad Textile Industry Research 
Association’s activities were in the na- 
ture of business or trade organised 
with the object of discovering ways 
and means by which the member- 
mills may obtain larger profits in 
connection with their industries. The 
activities of the Indian Standards 
Institution are not-intended to bene- 
fit any class of businessmen or to en- 
able them to increase their income. 
It is a public service institution and 
acai must be held not an indus- 
ry. i 


33. I would, therefore, dismiss 
the appeal. 


ORDER 


By the Court:—- In view of the 
decision of the majority, the appeal is 
allowed and the Industrial Tribunal 
should proceed with the Reference 
before it on -the merits. The respon- 
dents will pay to the appellants costs 
of the appeal as also costs of the’ 
ee before the Industrial Tribu- 
nal. 

Appeal allowed. 
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(A) Transfer of Property Act 
(1882), S. 126 — Revocation of Hiba- 
bil-Ewaz — Undue infiuence allzg- 
2d — Proof — Essentials — Mere 
showing that plaintiff relied upon de- 
fendant for advice not 
A. F. A. D. No. 779 of 1965, D/- 9-11- 
1967 (Pat), Reversed. 


The law as to undue influence in 
the case of a gift inter vivos is <éhe 
same as in the case of a contract. It 
is embodied in Sec. 16 of the Contract 
Act. In view of sub-s. (1) of Section 
16 of the Contract Act, the Court try- 
ing a case of undue influence, must, 
to start with, consider two > things 
namely, (1) are the relations between 
the donor and the donee such that 
the donee is in a position to dominate 
the will of the donor? and (2) has 
the donee used that position to ob- 
tain an unfair advantage over the do- 
nor? (Paras 21 and 22). 


It is not sufficient for a person 
seeking the relief to show that the 
relations ‘of the parties have been 
such that the one naturally relied 
‘ upon the other for advice, and the 
other was in a pasition to dominate 
the will of the first 
“More than mere influence must be 
proved so as to render influence in 
- the language of the law, ‘undue’”. 
Upon a determination of the issue’ at 
the second szage, a third point emer- 
ges, which is of the “onus probandi”. 
` Tf the transaction appears to be un- 
“conscionable, then the burden of prov- 
ing that it was not induced by undue 
' influence is zo lie upon the person 
who was in a position to dominate the 
will of the other. A. F. A. D. No. 779 
of 1965, D/- 9-11-1967. (Pat), Revers- 
ed. AIR 1967 SC 878; AIR 1924 PC 
60 and AIR 1920 PC 65. Ref. (Para °5} 

(B) Civil P. C. (1908), Ss. 160 and 
101 — Question of law and questions 
of fact —- Whether a person is in a 
position to dominate the will of an- 
other and procure certain deed by un- 
due influence — Question’ is one of 
fact — Cannot be reopened in second 
appeal if decided in accordance with 
prescribed procedure. AIR 1932. PC 
89 and AIR 1963 SC 1279, Ref. `. 
(Para 19) 


` (D) Civil P. C. (1908), Ss. 109, 
101 and 103 — Second appeal — Ap- 
peal competent only on ground one er- 
ror in law or procedure. © 
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sufficient. 


entertain a 


in giving it 


AIR 1932 PC 89 = 


A.L R. 


. Broadiy the effect of Ss. 100 and 
101 read together, is that a second 
appeal is competent only on. the 
ground of an error in law or proce- 
dure, and not merely on zhe ground 
of an error on a questior of fact. 
The High Court has no jurisdiction to 
second appeal on the 
“ground of.an erroneous finding of 
fact, however, gross or inexcusable the 
error may seem to be”. Section 103 
enables the High Court in second ap- 
peal, where the evidence on record 
is sufficient to determine an issue of 
fact necessary for the disposal of the 
appeal only— 


(a) if the DEE appellate Court 
has determined that issue of fact, or 


(b) if it has cetermined .that issue 
wrongly by reason of any illegality, 
omission, error or defect such as is 
referred to in sub-section (1) of Sec- 
tion 100. (1890) 17 Ind App 122.(PC), 
Ref. (Para 18). 


(D) Contract Act (1872), S. 16 — 
“Undue influence” — Separate plead- 
ing about undue influence ` necessary 
— General allegation that plaintiff is 
simple old man and reposed confi- 
dence in defendant cannot spell out 
undue influence. A. F. A. D. No. 779% 
ee 1965, D/- .9-11-1967 (Pat), Revers- 
ed. 

Although “undue influence”, 
‘fraud’, ‘misrepresentation’ are cognate 
vices and may, in part, overlep in 
some cases, they are in law distinct 
categories, ‘and are in view of Order 
6, Rule 4, read with Order 6, Rule 2, 
of the Code of Civil Procedura, 
quired to be seperately pleaded. with 
spec’Fe'ty, particularity and precision. 
A general allegation in the plaint, 
that the plaintiff was a simple old 
man of ninety who had reposed great 


confidence in the defendant is much 


too insufficient tc amount to an aver- 
ment of undue influence. A. F. A. D. 
No. 779 of 1965, D/- 9-11-1967 (Pat), 


Reversed. (Para 15) 
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Mr. Sarjoo Prasad, Sr. Advocate, 
(Mr. S. N. Prasad, Advocate with 
him), for Appellants; Mr. B. P. Sirgh, 
Advocate, for Respondents. 


Judgment of the Court was de- 
livered by 


SARKARIA, J.:— This appeal by 
special leave is directed against a 
judgment, dated November 9, 1967, 
of the Patna High Court decreeing 
the plaintiff's suit after reversing the 
judgment of the Additional District 
Judge, Dumka. 


2; One Ebad Sheikh, the pre- 
decessor-in-interest of the respondents 
herein, instituted a suit in the Ccurt 
of Subordinate Judge at Pakur in 
1960 for a declaration that the Hrba- 
bil-Ewaz, dated February 9, 1959, 
executed by him, was void and incpe- 
rative due to fraud and misrepresen- 
tation proceeding from the donee, Af- 
sar Sheikh, original defendant No. 1 
(appellant No. 1 herein), Ebad claim- 
ed a further declaration, confirming 
his possession over the suit lands 
which were the subject of the H_ba 
In the alternative, he prayed for pos- 
session thereof. ; 


3. The plaintiff's case as laid 
in the plaint is that he is an ill-te- 
rate, simple villager, aged about 90 
years. On April 2, 1957, one Saif- 
uddin fraudulently got executed and 
registered a will, dated April 2, 1€57, 
by the plaintiff in favour of the for- 
mer and his wife in respect of ihe 
suit lands. When this fraud was dis- 
covered by the plaintiff, he brouzht 
it to the notice of Afsar-appellant a 
distant relation who was in his corfi- 
dence and used to help him in culti- 
vation of his lands. Afsar then on 
February 3, 1959, took the plaintiff to 
Pakur for execution and registrat.on 
of a deed cancelling the Will. A can- 
cellation deed was drawn up end 
executed by the plaintif, but it could 
not be presented for registration on 
that date on account of some delay. 
On February 9, 1959, Afsar again 
took the plaintiff to Pakur and repre- 
sented that the cancellation. deed 
which was prepared on February 3, 
1959, had been misplaced and lost and 
consequently it was necessary to 
execute a fresh deed of cancellation. 


(1890) 17 Ind App 122 = 
23 (PC) E 


(Sarkaria J.) {Prs. 1-6] S.C. 165- 


With this misrepreseritation, Afsar 
got executed ‘and registered in his fa- 
vour a Hiba-bil-Ewaz purporting to 
be a transfer of 12'/. Bighas of lands 
by the plaintiff. Thereafter, Afsar 
sold some of the land which he had 
obtained under the Hiba-bil-Ewaz to 
defendant-appellant 2. -This sale-deed 
executed by Afsar was bogus and 
without consideration and did not 
confer any title or interest on the 
transferee. 


4. In: his written. statement, 
Afsar defendant denied the allega- 
tions of fraud and misrepresentation. 
He averred that his grandmother was 
the sister of the plaintiff’s mother. 
The defendant’s father died when he 
was an infant. The plaintiff brought 
him up as a son. Since his very jn- 
fancy, the defendant has been living 
with the plaintiff, managing his af- 
fairs and treating him as his father. 
The defendant further stated that the 
plaintiff has transferred 10 to 12 Bi- 
ghas of land to his natural son and 
an equal area to his second wife. 
Out of love and affection, the plain- 
tiff conferred a similar benefit on the 
defendant and voluntarily executed 
the Hiba-bil-Ewaz after receiving 
from the donee a dhoti as a symbolic 
consideration therefor, He © denied 
that the plaintiff at the time of the 
gift was too old and infirm. Accord- 
ing to him, the plaintiff? was not 
more than 75 years of age. He fur- 
ther averred that he was in posses- 
sion of the suit lands ever since the. 
execution of the Hiba. 


5. After considering the plead- 
ings, the trial court framed three 
Issues. Issue No. 2 as recast on Au- 
gust 8, 1961, was as follows: 


“Is the Hiba-bil-Ewaz void and 
inoperative, having been fraudulently 
obtained by defendant Ist party, as 
alleged by the plaintiff? Was it exe- 
cuted bona fide by the plaintiff out 
of his own free will and given effect 
to so as to confer valid title upon de- 
fendant lst party with respect to 
the lands in suit?” 


. 6. The trial court found that 
there was no. fraud. or misrepresenta- 
tion on the part of Afsar. It further 
held that the donee was in possession 
of the gifted lands ever since the gift. 
In the result, it dismissed the suit. 


166 S.C. [Prs, 7-14] Afsar Shaikh v. Soleman Bibi (Sarkaria J.) 


a Agerieved, the plaintiff pre- 

ferred an appeal to the District Judge, 
who by his judgment, dated July 3. 
1952, dismissed the same, and affirm- 
ed the findings of the trial court. 


- §. Ths plaintiff carried a se- 
cond appeal to the High Court. The 
appeal was heard by a learned Single 
Judge who held that “the mere find- 
ing as given by the court below that 
the plaintiff in the present case had 
executed the document after knowing 
its contents is not sufficient in law to 
throw out the plaintiffs case’ be- 
cause in view of the allegation 
in the plaint “that defendant No. 1 
was assisting him in the manage- 
ment of his property and that 
as a result thereof the plaintiff had 
developed confidence in him, which 
according to the plaintiff, was abused 
in getting the document dated 9-2-59, 
executed by the plaintiff,” it was in- 
curnbent on the court below to -find 
out whether the donee was in a posi- 
tion to dominate the will of the donor 
in giving acvice. In the opinion of the 
learned Judge, if the trial court had 
come to the conclusion in favour of 
the allegations made by the plaintiff 
then the onus in that case would 


.. have shifted to defendant No. 1 to 


establish that he did not abuse his 
position and that the deed of Hiba- 
bil~-Ewaz though unconscionable onthe 
very face of it, was not brought 
about by any undue influence on his 
part.” By his judgment, dated Octo- 
ber 16, 1963, he remanded the case to 
the District Judge “for a fresh hear- 
ing on the material already on the 
record” for recording findings as to 
whether Afsar had obtained the Hiba- 
bil-Ewaz by exercising undue influ- 
ence over the plaintiff, whether con- 
sideration had been given for the 
Hiba-bil-Ewaz and whether the al- 
leged donee had been in possession of 
the pifted lands. 


9. After the remand, the Addi- 
tional District Judge, Dumka by his 
judgment, dated June 18, 1965, again 
affirmed tke findings of the trial 
court. He further found that there 
was nothing to show that Afsar was 
-in a position to dominate the will of 
the plaintiff or had got the Hiba-bil- 


Ewaz executed by exercising undue ` 


influence. 


A.I. R. 


10. Against this judgment, 
dated June 18, 1965, of the Additional 
District Judge, the plaintiff preferred 


.a Second Appeal in the High Court. 


This appeal came up for hearing be- 
fore another learned Judge who - by 
his Judgment dated November 19, 
1967, allowed the same and set aside 
the judgments of the courts below, on 
the ground that the written state- 
ment of the defendant contained a 
clear admission of intimate relation- 


ship between the parties indicative of 


the “possibility of dominating the 
will of the plaintiff by defendant 
No. 1 and consecuently the onus had 
shifted on the defendant ta show 
that the plaintiff had access to inde- 
pendent advice. Since the defendant 
did not produce any evidence to show 
that he had refrained from dominat- 
ing the will of the plaintiff in obtain- 
ing the Hiba-bil-Ewaz, “the plaintiff 
should have been taken to have prov- 
ed that the document was vitiated by 
undue influence of defendant No. 1”. 
The learned Judze did not, in terms, 
set aside the concurrent finding of 
the courts below on Issue No. 2 relat- 
ing to fraud and misrepresentation. - 


11. Against the judgment of 
the High Court, the defendants have 
come in appeal before us. 


12. - We have heard the learn- 
ed Counsel on both sides and careful- 
ly scrutinised th2 record. We are of 
opinion that the judgment of the 
High Court, cannot be upheld as -it 
suffers from manifest errors. 


13. The High Court has tried 
in Second appeal to make out a new 
ease for the plaintiff on the ground 


- of undue influenre which was neither 


pleaded adequately in the plaint, nor 
put in issue. 


14. The specific case set up in 
the plaint was that the Hiba-bil-Ewaz 
in question was vitiated by fraud and 
misrepresentation practised by Afsar 
defendant. It was in that context 
Stated in a general way, that 
the plaintiff was a simple, illiterate 
man of 90 years, and had great con- 
fidence in Afsar, and “the parties 
used to help each other in respective 
cultivation.” Apart from this general. 
and nebulous allegation, no particu- 
lars of a plea of undue influence were 
pleaded. Even the near relationship 
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between the plaintiff and Afsar was 
not disclosed. It was not particularis- 
ed how Afsar was in a position to do- 


minate the will of the plaintiff, in- 


what manner he exercised that irflu- 
ence, how the influence, if any, used 
by Afsar over him was “undue”, and 
how and in what circumstances the 
Hiba-bil-Ewaz was an ‘unfair’ or un- 
conscionable transaction. In short no 
material particulars showing that the 
transaction was vitiated by undue in- 
fluence were pleaded. Rather, some- 
what inconsistently with a plea of 


undue influence, it was alleged -hat 


the Hiba was tainted by fraud, misre- 
presentation ‘and deceit practised by 
Afsar. 


15. While it is true that ‘un- 
due influence’, ‘fraud’, ‘misrepresenta- 
tion’ are cognate vices and may, in 
part, overlap in some cases, they -are 
in law distinct categories, and are in 
view of Order 6, Rule 4, read with 
Order 6, Rule 2 of the Code of Civil 
Procedure, required to be separately 
pleaded, with specificity, particularity 
and precision. A general allegation 
in the plaint, that the plaintiff was a 
simple old man of ninety who had 
reposed great confidence in the defn- 
dant, was much toc insufficient to 
amount to an averment of undue in- 
fluence of which the High Court 
could take notice, particularly when 
no issue was claimed and no conten- 
tion was raised on that point at ny 
stage in the trial court, or, in she 
first round, even before the first ae 
pellate court. 


16. The High Court has tred 
to spell out a plea of undue influer.ce 
by referring to paragraph 7 of the 
written statement in which the defen- 
dant.inter alia stated that he . was 
“looked after and brought up by the 
plaintiff as his son and he became 
very much attached to the plaintiff 
and since his infancy till the midcle 
of this year this defendant always 
lived with the plaintiff and used to 
treat him as his father, helped him 
and looked after all his affairs.” This 
paragraph, according to the learn:d 
Judge, contains “a clear admission of 
the intimate relationship between the 
two indicative of the position of d- 
minating the will of the plaintiff by 
defendant No.. 1”. 
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17. We are, with due respect, 
unable to appreciate this antic con- 
struction puton the defendant’s plead- 
ing. All that has been said in the- 
written statement is that the rela- 
tionship subsisting between the plain- 
tiff.and the defendant was marked 
by love and affection, and was akin 
to that of father and son. Normally, 
in such paternal relationship, the fa- 
ther and not the son, is in a 
position of dominating influence. The 
defendants’ pleading could not be 
reasonably construed as an admission, 
direct or inferential, of the fact that 
he was in a position to dominate the 
will of the plaintiff. In spelling out 
a plea of undue influence for the 
plaintiff by an ‘inverted’ construction 
of the defendants’ pleading, the High 
Court overlooked the principle con- 
veyed by the maxim secundum alte- 
gata at probata, that the plaintiff 
could succeed only by what he had 
alleged and proved. He could not 
be allowed to travel beyond what 
was pleaded by him and put in issue. 
On his failure to prove his case as 
alleged, the court could not conjure 
up a new case for him by stretching 
his pleading and reading into it 
something which was not there, nor 


in issue, with the aid of an extrane- — 


ous document. Thus considered, the 
High Court was in error when by its 
judgment, dated October 16, 1963, it 
remanded the case to the first appel- 
late Court with a direction to deter- 
mine the question of undue influence 
“on material already on record.” 


18. Be that as it may, the 
High Court was not competent, in 
second appeal, to reverse the finding 
of fact recorded, after the remand, by 
the first appellate Court, to the ef- 
fect, that Afsar was not in a position 
to dominate the will of the plaintiff, 
and he did not exercise any undue 
influence on the plaintiff to obtain 
the Hiba-bil-Ewaz, which was volun-. 


_tarily executed by the plaintiff after 


understanding its contents and effect. 
The scope of the powers of the High 
Court to interfere in second appeal 
with judgments and decrees of courts 
bélow is indicated in Ss. 100, 101 and 
103 of the Code of Civil Procedure. 
Broadly, the effect of Ss. 100 and 101 | 
read together, is that a second ap-! 
competent only on thej 
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ground of.an error in law or proce- 


dure, and not merely on the ground 
of an error on.a question of fact. 
The High Court has no. jurisdiction 
to entertain a second appeal on the 
“ground of an erroneous finding of 
-lfact;, however gross or inexcusable 
the error may seem to be” (Mst. Dur- 
ga Choudhrani v. Jawahar Singh), 
(1890) 17 Ind App 122 (PC). Section 
103 enables the High Court in secona 
appeal, where the evidence. on _ the 
record is sufficient; to determine an 
issue of fact necessary for the 
disposai of the appeal only— 


(a) if the lower ‘appellate Court 
has not determined that issue ot 
fact, or a l 
(b) if it has determined that issue 
wrongly by reason of any illegality, 
omission, error or defect such as 1S 
referred to in sub-section (1) of Sec- 
tion 100. 

19. Tt is -well settled that a 
iquestion whether a person was in a 
position to dominate the will of an- 
other and procured a certain deed by 
undue influence. is a question of fact, 
and a- finding thereon is a finding of 
fact and if arrived at fairly, in ac- 
cordance with the procedure prescrib- 
ed, is not liable to be reopened in 
“'second appeal (Satgur Prasad v. Har 
Narain Das, 59 Ind App 147 = (AIR 
1932 PC 89); Ladli Parshad v. Karnal 
Distillery Co. Ltd., (1964) 1 SCR 270 
= (AIR 1963 SC 1279). 


20. Bearing in mind the pro- 
visions of Section 103 read with Sec- 
tion 100 (1%. the further question to 
be considered is: Was the finding of 
the first appellate Court on the point 
of: undue influence vitiated by an 
illegality, omission, error or defect 
such as is referred to in Sec- 
tion 100 (1)? For reasons to be stated 
presently, the answer to this question 
must be in the negative, 

2i. The law as to undue in- 


fluence in the case of a gift inter vivos 
is the same as in the case of a con- 


tract. It is embodied in Sec. 16 of the: 


Indian Contract Act. Sub-section (1) 
of Section 16 defines ‘undue influence’ 
in general’ terms. It provides that to 
constitute ‘undue influence’ two basic 
elements must be cumulatively pre- 
sent. First, the relations © subsisting 
between the parties are such that 
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one of the ‘parties is In a position to 
dominate the will of the other. 
Second, the party in dominant posi- 
tion uses that position to, obtain an 
unfair advantage over the other. Both 
these conditions must be pleaded with 
particularity and proved.by the per- 
son seeking to avoid the transaction. - 


EE- In view of this sub-section, 
the Court trying a case of undue in- 
fluence of the kind before us, must, 
to start with, consider two things. 
namely, (1) are the relations between 
the donor and the donee such that 
the donee is in. a position to dominate 
the will of the donor? and (2) has 
the donee used that position to obtain 
an unfair advantage over the donor? 
(Subhas Chandra v. Ganga Prosad), 
(1967) 1 SCR 331 at p. 3834 = (AIR 
1967 SC 878 at p. 880). 


23. Sub-section (2) of Sec. 16 
is illustrative as to when a person is 
considered to be in a position to do- 
minate the will of the other. It gives 
three illustrations of such a position, 
which adapted to the facts of the pre- 
sent case, would be (a) whether the 
donee holds a real or apparent autho- 
rity over the donor, (b) whether he 
stands in a fiduciary relation to the 
donor, or (c) whether he makes the 
transaction with a person whose men- 
tal capacity is temporarily or per- 
manently affected by reason cf age, 
illness or mental or bodily distress. 


24. sub-section (3) contains a 
rule of evidence. According. to this 
rule, if a person seeking to avoid a 
transaction on the ground of undue 
influence proves— 


(a) that the party:who had obtain- 
ed the benefit was, at the material 
time, in a position to dominate the 
will of the other conferring the bene- 
fit, and 

(b) that the transaction is uncon- 
scionable, 


the burden shifts on the party bene- 
fiting. by the transaction to show 
that it was not induced by undue in~- 
fluence. If either of these two con- 
ditions is not established the burden . 
will not shift. As shall be discussed 
presently. in the instant case the firat 
condition had not been established, 
and .consequently, the burden never 
shifted on the cefendant. 
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25.. In Subhas Chandra’s case 

(ibid), this Court quoted: with appro- 
val the observations of the Privy 
Council in Raghunath Prasad v. Sar- 
ju Prasad, 51 Ind App 161 = (AIR 
1924 PC 60) which expounded three 
stages for consideration of a case of 
undue influence. It was pointed out 
that the first thing to be considered 
is, whether ‘the plaintiff or the party 
seeking relief on the ground of un- 
due influence has proved that the re- 
lations between the parties to. each 
other are such that one is in a posi- 
tion to dominate the will of the other. 
Upto ‘this point, ‘influence’ alone has 
been made out. Once that position 1s 
substantiated, the second stage — has 
been reached — namely, the issue 
whether the transaction has been 1n- 
duced by undue influence. That 1s 
to say, it is not sufficient for the 
person seeking the relief to show 
that the relations of the parties have 
been such that the one naturally re- 
lied upon the other’ for advice, and 
the other was in a positionto dominate 
the will of the first in giving it. “More 
than mere influence must be proved sO 
as to render influence in the language 
of the law, ‘undue’”’, (Poosathural v. 
Kappanna Chettiar, 47 Ind App Lo 
(AIR 1920 PC 65)). Upon a determi- 


nation of the issue at ‘the second 
stage, a third point emerges, which 
is of the onus probandi” If the 


transaction. appears to be unconscion- 
able, then the burden of proving that 
it was not induced by undue influ- 
ence is to lie upon the person who 
was in a position to dominate the 
will of the other. 

“Frror is almost sure to arise if 
the order of these propositions be 
changed. The unconscionableness of 
the bargain is not the first thing to 
be considered. The first thing to be 
considered is the relations of the 
parties. Were they such as to put 
one in a position to dominate the will 
of the other’. 

26. In the present case the 
High: Court did not consider the pro- 
positions in the order indicated above, 
and this led to a wrong decision. 


27... In the case before us, 
after:a careful examination of the 
evidence on record, the: first appel- 
late Court found the points to -be 
considered at the first .two -.stages, 
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against the plaintiff. It held that al- 
though the relationship between the 
donor and the donee was intimate, 
like that of father and son -charac- 
terised by mutual cordiality and af- 
fection, the donee was not in a posi- 
tion to dominate the will of the do- 
nor. No less a witness then the do- 
nor himself, as R. W. 10, emphatical- 
ly maintained in cross-examination: 
“Afsar worked sometimes as my la- 
bourer on wages and I don’t under- 
Stand what confidence has got to do 
with it”, He intransigently refused tc 
concede even the stark fact — which 
was otherwise found fully establish- 
ed — that he had brought up Afsar 
as a son from his very infancy and 
the latter used to look after the fer- 
mer’s lands. 


28. Thus, even the slender 
shred in the plaint from which the 
High Court tried to spell out a whole 
pattern of fiduciary relationship be- 
tween the parties and a position of. 
dominant influence for Afsar, was 
torn and destroyed by the plaintiff 
himself in the witness-stand. : 


29. In the context of the first- 
stage consideration, the District Judge 
found on the basis of the evidence 
on record, that although the plaintiff’ 
was an old man — and he had in- 
tentionally, far overstated his age — 
yet he was quite fit to look after his 
affairs. On this point, the District 
Judge accepted the version of. the 
plaintiffs’ own witness (PW 7) which 
was to-the effect, that the plaintiff 
himself yokes the bullocks, and un- 
aided by anybody else, ploughs his 
lands. In the face of such evidence, 
the District Judge was right in hold- 
ing that Ebad plaintiff, though old, 
was physically fit to carry on his af- 
fairs. There was no evidence to show 
that the mental capacity of the do- 
nor was temporarily or permanently 
affected or enfeebled by old age or 
other cause, so that he could not 
understand the nature of deed or the 
effect and consequences of its execu- 
tion. The mere fact that he was illi- 
terate and old, was no proof of such 
mental incapacity. None of the cir- 
cumstances mentioned in sub-section 
(2) of Section 16, had been proved 
from which an- inference could be 
drawn that the donee was in a posi- 


170 S.C. [Prs, 29-38] Afsar Shaikh v. Soleman Bibi (Sarkaria J.) 


tion to dominate the will of the do- 
nor. 


30. The failure of the plaintiff 
to prove this element of ‘undue in- 
fluence,’ which was to be considered 
at the first stage, would itself lcad to 
the collapse of the whole ground of 
“undue influence”, 

31. Assuming for the sake of 
argument that the “Hiba-bil-Ewaz” 
was induced by influence of Afsar, 
in whom the former reposed confi- 
dence such as a father does in his son, 
then also it had not been proved that 
such influence was ‘undue’. As & 
rule “there is no presumption of un- 
due influence in the case of a gift to 
a SOM.......-. although made during the 
donor’s illness and a few days be- 
fore his death.” (Halsbury’s Laws of 
England 3rd Edn. Vol. 17,.p. 674). 


32. The District Judge has 
held (as per his judgment dated 18- 
6-1965) that the plaintiff executed the 
Hiba-bil-Ewaz of his own free will 
after understanding the contents of 
the deed. 

33. Indeed, the evidence of 
the deed-writer, DW 6, who knew 
Ebad for about 5 years previously, 
was to the effect that he had scribed 
the deed (Hiba-bil-Ewaz) according to 
Ebad’s instructions in the presence of 
the attesting witnesses. DW 6 then 
read out the contents of the deed to 
Ebad, who accepted the same to be 
correct and then thumb-marked it. 
This account of the witness was not 
challenged in cross-examination. 


34. D. W. 7 is an attesting wit- 
ness of the deed. He was the Sarpanch 
of Birkiti Gram Panchayat. He had 
come to the Registration Office at 
Pakur on that day in connection with 
his own business. He was known to 
Ebad. According to the witness, it was 
Ebad, the donor,—-and not the donee 
—-who had requested the -witness to 
attest the deed. The witness stated 
that it was Ebad who told him that 
he was gifting 12} bighas of land to 
Afsar in token consideration of a 
'Dhoti given by the latter. The wit- 
ness corroborated the scribe, that the 
deed had been drawn up according 
to the instructions given by Ebad. 


35. The first two courts have 
concurrently found that these wit- 
nesses are respectable, independent 


ALR. 
and disinterested persons, and their 
evidence is entirely creditworthy. 


They also accepted the evidence of 
DW 3, DW 4 and DW 65 regarding 
the giving of Dhoti as consideration 
for the Hiba by the donee tc the do- 
nor. 


36. PW 4 was another deed- 
writer, who had scribed the cancella- 
tion deed (Ex. 1). admittedly execut- 
ed by the plaintiff on 3-2-1959 to re- 
voke the will. The plaintiffs case 
was that on 3-2-£9, it was Afsar who 
took him to Pakur and got the can- 
cellation deed executed, and took hold 
of that deed, and thereafter by 
a misrepresentaticn that the deed had 
been lost, got on 9-2-59, the Hiba-pbil- 
Ewaz executed. The core of this 
story was gouged out by the plaintiff's 
own witness, PW 4, who had scribed 
the cancellation deed. PW 4 did not 
swear to the presence cf Afsar defen- 
dant on 3-2-59 at Pakur when the 
cancellation deed Ex. 1 was written 
and executed. In view of this, the 
first appellate court, was right in hold- 
ing, in concurrenee with the trial 
court, that Afsar never accomranied 
Ebad to Pakur on 3-2-59, and he not 
having come into possession of the 
cancellation deed, no occasion for him 
arose to Induce ty misrepreseniation 
or undue influence the execution of 
the Hiba-bil-Ewaz in question. 


| 37. The first appellate Court 
further came to the conclusion that 
this gift was acted upon by the par- 
ties, the donee entered into possession 
of the gifted land. that the plaintiff's 
natural son Moktul who since long be- 
fore the gift, had been living separate- 
ly from him, started residing with 
the plaintiff, and, according te the 
plaintiffs own admission, Moktul, 
sometime prior to the suit (which 
has been filed about one year after 
the execution of the Hiba) convened 
a Panchayat in the Mosque, to eonsi- 
der why the land should be ‘given to 
defendant 1, and since then the rou- 
ble arose which led to the institution 
of the suit. . 


38. In short, the District Judge 
who was the final court of fact, after 
a survey of the entire evidence on 
record, found that Afsar was not in 
a position to dominate the will of 
Ebad Sheikh and that the execution 
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of the Hiba-bil-Ewaz was not indeced 
by undue influence. 


og. We have discussed the 
evidence of the important witnesses 
in some detail to show that on the 
material on record, the finding of the 
first appellate court to the ef ect, 
that the plaintiff had failed to p-ove 
that defendant 1 -was in a postion 
to dominate his will, was not wrong 
or unreasonable. In any case, it- did 
not suffer from any “illegality, omis- 
sion, error or defect such as is refer- 
red to in sub-section (1) of Section 
100”. Tt was a finding of fact and 
the High Court in second appeal had 
no jurisdiction to interfere with the 
same, even if it appeared to be er- 
roneous to the High Court, the error 
not being of a kind indicated in Sec- 
tion 100 (1). 


4p. Since the plaintiff had 
failed to substantiate the first ele- 
ment essential to the proof of umdue 
influence, the High Court was wrong 
in holding that the burden had sift- 
ed on the defendant to show that 
the Hiba-bil-Ewaz was not induced 
by undue influence. 


l. For these reasons we al- 
iow the appeal, set aside the īadg- 
ment of the High Court and dismiss 
the suit, but, in the circumstances of 
the case, leave the parties to bear 
their own costs throughout. The ap- 
pellant shall be entitled to possession 
and to mesne profits from the dae of 
dispossession to the date of resora- 
tion of possession. 

Appeal allowed. 
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(A) Drugs and Magic Remedies 
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(1954); Sec. 2(b) (iit) — “Article”? — 
Meaning — “Machines of science” and 
“electric treatment” advertised’ in 
mewspaper to cure nervous diseases — 
Machines are “articles” within the 
meaning of S. 2 (b) (iii) and therefore 
‘drug’ for purpose of the Act. (Words 
and Phrases — Article). 


Any article, other than food, 
which is intended to affect or influ- 
ence in any way any organic func- 
tion of the body of a human being is 
a ‘drug’ within the meaning of Sec- 
tion 2(b) (iii). The so-called “ma- 


‘chines of science” or of “electric treat- 


ment” whose magically curative pro- 
perties were advertised in a news- 
paper by the appellant to cure nervy- 
ous diseases,and designed according to 
advertisement to confer on mankind 
the blessings of new life and new vi- 
gour, are “articles” intended to influ- 
ence the organic function of the hu- 
man body. A machine is a tangible 
thing which can both be seen and felt 
and as such it answers the description 
of an ‘article’ within the meaning of 
Section 2(b) (iii) of the Act. Crimi- 
nal Revision No. 145 of 1969, D/- 
11-12-1970 (Cal), Affirmed though for 
a different reason. . (Paras 3, 4) 


Mr. N. C. Talukdar, Sr. Advocate, 
(Mr. Prodyut Kumar Chakravarty, 
Advocate with him), for Appellant; 
M/s. G. S. Chatterjee and Sukumar 
Basu, Advocates, for Respondent. - 

Judgment of the Court was. de- 
livered by 


CHANDRACHUD, 3J.:— The ap- 
pellant, who is a Homoeopathic prac- 
titioner, runs a dispensary at Harri- 
son Road, Calcutta. In the issue of a 
Hindi newspaper, “Sanmarg’’, dated 
September 14, 1967 he had the fol- 
lowing advertisement published: 

“New Life, New Vigour, New Spi- 
rit, New Wave. If you want a cure, 
see to-day well known world-famous 
experienced registered Physician. Spe- 
cial diseases such as oldness in youth, 
all sorts of defects in nerves, or 
weakness, laziness are treated with 
full responsibility, with new methods, 


-new machines of science and electric 


A and are cured permanent- 
n A E E A i 

In behalf of this advertisement, the 
appellant was prosecuted under Sec- 
tion 7 read with Section 3 of the 
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Drugs and Magic Remedies (Obiec- 
tionable Advertisements) Act, 21 of 
1954. The learned Presidency Magis- 
trate, 8th Court, Calcutta convicted 
the appellant of ‘the aforesaid charge 
and sentenced him to pay a fine of 
Rs. 100/-. The order ‘of conviction 
and sentence having been confirmed by 
the High Court of Calcutta, the ap- 
pellant has filed this appeal by spe- 
cial leave. 

2. The Drugs and Magic Re- 
medies. (Objectionable Advertisements) 
Act provides by Section 3, in so far 
as relevant, that no person shall take 
part in the publication of any adver- 
tisement “referring to any drug in 
terms which suggest or are calculated 
to lead to the use of that drug” for 
the maintenance or improvement of 
-he capacity of human beings for sex- 
ual pleasure or the diagnosis, cure oF 
treatment of any disease or condition 
specified in the Schedule to the Act. 
Item 14 of the Schedule refers to 
“Disorders of the nervous system”. 
Section 7 of the Act makes it penal to 
contravene any of the provisions of 
the Act. 

3. The contention of the ap- 
pellant was and before us is that the 
particular advertisement does not re- 
fer to any “drug” and therefore the 
provisions of the Act are not attract- 
ed. For appreciating this contention, 
it is necessary. to refer to Section 2 (o) 
of the Act which runs thus: 

"92, In this Act, unless the con- 
text otherwise requires, — 

(a). °X x x 

(b) “drug”. includes— 

(i) a medicine for the internal or 
external use of human beings or 
animals: l 5g 

(ii) any substance intended to be 
used for or in the diagnosis, cure, 
mitigation, treatment or prevention nf 
disease in human beings or animals; 

_ (iii) any article, other than food, 
intended to affect or influence in any 
way the structure or any organic func- 
tion of the hody of human beings or 
animals: 

(iv) any article intended for use 
as a component of any medicine, subs- 
tance or article, referred to in sub= 
clauses (i), (ii) and (iii).” io | 
The learned Magistrate as well.as the 
High Court have taken the view that 


xX 


` 
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the advertisement in auestion refers 
to a drug as defined by Section 2 (b) 
(ii) above as “machines of science” are 
a “substance” intended to be used in 
the diagnosis, cure or treatment of 
diseases in human beings. We do not 
propose to examine the correctnass of 
this view because it seems to us 
clear that, in any event, the impugn- 
ed part of the advertisement. refers to 
a drug as defined by Section 2 (b) 
(iii). Any article.. other than food, 
which Is intended to affect or influ- 
ence in any way any organic function 
of the body of a human being is a 
drug within the meaning of that pro- 
vision. The so-called “machines of 
science” or of ‘electric treatment” 
whose magically curative properties 
were advertised ky the appellant are 
articles intended -o influence the or- 
ganic function of the human body. 
Indeed. the very claim of the appel- 
lant is that by the use of these ma- 
chines he could cure nervous diseases 
amongst other ailments. That a ma- 
chine is an “article” requires no 
great learning eitner to expound or 
to understand. A machine is a tan- 
gible thing which can both be ‘seen 
and felt and as such it answers. the 
description of an ‘article’ within the 
meaning of Section 2(b) (iit) of the 
Act. The ‘Shorter Oxford English 
Dictionary’ (Ed..1964, Vol. I, p. 102) 
says that ‘article’. means, inter alia, “a 
piece of goods or property”. Web- 
ster’s ‘New World Dictionary’ defines 
an ‘article’ as a “commodity” and 
‘commodity’ as “any useful thing” or 
“anv article of commerce’, (See Ed. 
1962 pp. 838 and 295). Putting it 
simply, a “machine” is a “thing” and 
is therefore an “article”. Law may 
not all-be commonsense and logic may 
not be the life of law but common- 
sense is not taboo in law courts. A 
machine is after all intended to be 
and is conceived a3 a useful thing and 
is therefore an “article”. 


À. The Statement of Objects 
and Reasons to the Act says. that 
many an advertisement causes the ig-. 
norant and the unwary “to resort to 
quacks- who indulge in such advertise- 
ments:for treatments which cause 
great harm”. The appellant may not 
be a quack, so will we assume, but 
his “machines of science” designed to 
confer on mankind the blessings -of - 
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“New Life, New Vigour, New Spirit, 
New Wave” are most likely to trap 
the ignorant and the unwary. The 
articles of commerce which he has 


banefully advertised must, as far as- 


possible and without doing vio-ence 
to the language of the Act, be brcught 
within the mischief of the Act. It 
does no violence either to comm™on- 
sense or.to rules of interpretation to 
say that a machine is an “article”. 


5. In the result, we confirm 
the judgment of the High Court, 
though for a different reason, and 
dismiss this appeal. l 

. i Appeal dism‘ssed. 


AIR 1976 SUPREME COURT 173 
(From: Madhya Pradesh)* 
M. H. BEG AND P. K. GOSWAMI JJ. 


Khemraj, Appellant v. State of 
Madhya Pradesh, Respondent. 


Criminal Appeal No.:134 of 1975, 
D/- 19-11-1975. , 

(A) Criminal P. C. (1898), Section 
417 (2) — Investigation by Delhi Spe- 
cial Police Establishment — Prosecu~ 
tion launched on complaint by Super- 
intendent of Police — Acquittal — 
Appeal against acquittal by State 
Government — Competent — (Delhi 
Special Police Establishment Act 
(1946), Section 2). 


- . Investigation under Delhi Special 
Police Establishment Act 1946, is a 
Central Investigation. Sec. 417 (2) does 
not bar jurisdiction of State Govern- 
ment also to direct presentation of 


appeals against acquittal when it is 
moved by the Establishment. ‘The 
Establishment can move either the 


Central Government or the State t20v~ . 


ernment or the Central Government 
after deciding to appeal against ac- 
quittal may request State Government 
to do the needful through the Public 
Prosecutor appointed under the Code. 
It is purely a matter of procedure. 
The word “also” in Section 417 (2) 
. seems not to bar the jurisdictior. of 
the State Government to direct the 
Public Prosecutor to present an ap- 


*(Cri, Revn. No? 729 of 1970, D/- 
11-12-1974——Madh. Pra.) 
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peal even in cases investigated by the 
Establishment. Sub-sec. (1) is in 
general terms and takes in its pur- 
view all types of cases since the ex- 
pression used therein is “in any case”. 
Sub-sec. (2) advisedly uses the word 
“also” when power is given to appeal. 
No objection, therefore, can be taken 
about the competency of the appeal 
against acquittal in a case investigat- 
ed by the Establishment, being filed 
by Publie Prosecutor under the direc- 
tion of the State Government without 
impleading it as a party. 

(Paras 13, 14, 15, 16) 


Mr. 5. S. Khanduja, Advocate, 
for Appellant; Mr. Ram Panjwani Dy. 
Advocate General, M. P. (Mr. H. S. 
Parihar Advocate for Mr. I. N. Shroff, 
Advocate with him), for Respondent. 


Judgment of the Court was de- 
livered by 


GOSWAMI, J.:— In this appeal by 
special leave the only point that arises 
for consideration is whether the ap- 
peal filed by the State of Madhya 
Pradesh in the High Court. against 
the order of acquittal of the appel- 
lant under Section 465 read with 
Section 471 of the Indian Penal Code 
was competent under the law. 


2, The accused (appellant) se- 
cured an appointment of Senior Ope- 
rator Trainee in the Bhilai Steel Pro- 
ject by submitting two forged certi- 
ficates. The first certificate was re- 
garding his passing the Bachelor of 
Science examination with Mathematics, 
Physics and Chemistry, in 2nd Divi- 
sion from the University of Sagar. 
The second document was an attested 
copy of his Matriculation certificate in 
proof of age where his’ date of birth 
was shown as August 21, 1941. 


3. The. minimum educational 
qualification for the post was that the 
candidate must be a Science Graduate 
of a recognised University with any 
two of the three subjects Mathematics, 
Physics and Chemistry and the age 
limit was prescribed between 18 to 23 
years as on 1-10-1963. 


A, The accused who registered 
himself as a Science Graduate in the 
Employment Exchange, Bhilai, 
was sponsored for the aboye 
mentioned post on January 28, 1964. 
He was ultimately selected for the 


(Goswami J.) 
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post placing reliance on the aforesaid 
two certificates and he joined the ap- 
pomtment. 

5. That, as it transpired, pro~ 
secution was launched against the ac- 
cused on the complaint of the Super- 
intendent of Police, Delhi Special Po- 
lice Establishment, Jabalpur, and a 
case was registered against him under 
Sections 182, 471 and 420, I P. C. In 
due course a charge-sheet was sub- 
mitted against the accused and he 
was tried under Section 465/471 and 
Section 420, I P. C. According to 
the prosecution the accused was born 
on August 21, 1936 and he had not 
passed his B.Se. examination at all 
and after tendering the forged certifi- 
cates procured the employment. 


G. The accused was tried by 
the Special Magistrate, First Class, 
Jabalpur, for offences under Section 
465 read with Section 471 and under 
420, I. P. C. The trial court acquitted 
the accused under Section 465 read 
with Section 471, I. P.C. and convict- 
ed him under Sec. 420, I. P. C. and 
sentenced him to rigorous imprison- 
ment for one year and to pay a fine 
of Rs. 500/-. The learned Additional 
Sessions Judge on appeal maintained 
the conviction but reduced the sen- 
tence to six months’ rigorous impri- 
sonment maintaining the fine. 


T. The State of Madhya Pra- 
. desh preferred an appeal to the High 
Court against the acquittal of the ac- 
cused under Section 465 read with 
Section 471, I. P. C. The accused also 
preferred a revision application 
against his conviction under Section 
420, I. P. C. Both the matters were 
beard together and by a common judg- 
ment the High Court dismissed the 
revision application of the accused and 
allowed the State’s appeal and ccn- 
victed the accused under Section 465 
read with Section 471 and sentenced 
him to rigorous imprisonment for one 
year. Hence this appeal by special 
leave. 

8. It is submitted on behalf of 
the appellant that the appeal to the 
High Court was not competent in 
view of the provisions of Section 417 
(2) of the Criminal Procedure Coda. 


9, It is admitted that this case 
is governed by the old Criminal Pro- 
cedure Code, 1898. We may, there- 


A.I BR. 


fore; at once read S, 417, Criminal 
Procedure Code, so far as it is rele- 
vant for our purpose: 

“417 (1) Subject to the provisions 
of sub-section (5), the State Govern- 
ment may, in any case, direct the 
Public Prosecutor to present an ap- 
peal to the High Court frem an origi- 
nal or appellate order of acquittal 
passed by any Court other than a 
High Court. 


_ (2) If such ar order of acquittal 
Is passed in any case in which the of- 
fence has been investigated by the 
Delhi Special Police Establishment con- 
stituted under the Delhi Special Po- 
lice Establishment Act, 1946, the Cen- 
tral Government may also direct the 
Publie Prosecutor to present an ap- 
peal to the High Court from the order 
of acquittal.” 


x X X X x ~ 


10. Section 417, Criminal Pro- 
cedure Code, prior to the Amendment 
Act XXVI of 1955 provided for pre- 
sentation of appeals by the public- 
prosecutor on the direction of the 
State Government. The 1955 Amend- 
ment introduced several changes and 
provided for appeals at the instance 
of the complainant as also on the 
direction of the Central Government 
in cases investigated by the Delhi 
Special Police Establishment. Fur- 
ther changes were introduced in the 
matter of appeals against acquittal 
under Section 378 of the Code of Cri- 
minal Procedure, 1973, with which we 
are not concerned in this appeal in 
view of the repeal provisions under 
Section 484 (1), Cr. P. C 


11. The Delhi Special Police 
Establishment (briefly the Establish- 
ment}, a central police force, is con- 
stituted under the Delhi Special Po- 
lice Establishment Act, 1945 (Act XXV 
of 1946) (briefly the Delhi Act). Under 
Section 2 of the Act, the Central Gov- 
ernment may constitute a special po- 
lice force, called the Delhi Special Po- 
lice Establishment, for investigation of 
certain offences or class of offences 
as notified under Section 3 of the 
Delhi Act. Under Section 4 of the 
Act the superintendence of the Delhi 
Special Police Establishment vests in 
the Central Government and adminis- 
tration of the Special Police Establish- 
ment vests in an cfficer appointed by 
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the Central Government who exertises 
such powers exercisable by an Inspec- 
‘tor General of Police as the Central 
Government may specify. Under 
Section 5 the powers and the jars- 
diction of the Establishment, cam 
extended by the Central Government 
to other areas in a State although 
not a Union Territory. Once there 
is an extension of the powers and 
jurisdiction of the members of the 
Establishment, the singe aus 
while discharging such functions a 
deemed to ea eaembers of the Folice 
force of the area and are vested with 
the powers, functions and privileges 
and are subject to the liabilities of a 
police officer belonging to that force. 
The police officer also subject tc the 
orders of the Central Government 
exercises the powers of the office>-in~ 
charge of a police station in the ex- 
tended area. Under Section 6 con- 
sent of the State Government is 
necessary to enable the officer oi the 
Establishment to exercise powers and 
jurisdiction in any area in the ‘State 
not being a Union Territory or rail- 
way area. 


12. Investigation under the 
Delhi Act is, therefore, a centra. mM- 
vestigation and the officers concern~ 
ed are under the superintendence of 
the officer appointed by the Central 
Government, The superintendence of 
the Establishment is also under the 
Central Government. The Central 
Government, therefore, is conce rned 
with the investigation of the cases by 
the Establishment and its ultimate 
result. It is in that background that 
_ in 1955 Section 417 was amendei by 
adding sub-section (2) to the section 
to provide for appeal against acquitt 
in cases investigated by the Estatlish- 
ment also on the direction of. the 
Central Government. In view of the 
provisions of the Delhi Act it was 
- necessary to introduce sub-section (2) 
in Section 417 so that this Central 
agency which is solely and intimate- 
ly connected with the investigaticn of 
the specified offences may also ap- 
proach the Central Government for 
direction to appeal in appropriate 
cases. : 7 

13. . This, however, does not 
bar the jurisdiction of the State 
Government also to direct’ presenta- 
tion of appeals when it is moved by 
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the Establishment. The Establishment 
can move either the Central Govern- 
ment or the State Government. It will 
be purely a matter of procedure 
whether it moves the State Govern- 
ment directly or through the Central 
Government or in a given case moves 
the Central Government alone. lt will 
again be a matter of procedure when 
the Central Government decides to 
appeal it requests the State Govern- 
ment to do the needful through the 
es prosecutor appointed under the 
ode. 


14. The word ‘also’ in sub-sec- 
tion (2) of Section 417 is very signifi- 
cant. This word seems not to bar the 
jurisdiction of the State Government 
to direct the public prosecutor to pre- 
sent an appeal even in cases investiga- 
ted by the Establishment. Sub-sec- 
tion (1) of Section 417 is in general 
terms and would take in its purview 
all types of cases since the expression 
used in that sub-section is “in any 
case.”” We do not see any. limitation on 
the power of the State Government 
to direct institution of appeal with 
regard to any particular type of cases. 
Sub-section (1) of Section 417 being in 
general terms is. as such of wider 
amplitude. Sub-section (2) advisedly 
uses the word ‘also’ when power is 
given to the Central Government in 
addition to direct the public prosecu- 
tor to appeal. 


15. In the present case we find 
from the documents produced before 
us that the move was made by the 
Superintendent, Delhi Special Police 
Establishment, by requesting the Se- 
cretary, Law Department of the Gov- 
ernment of Madhya Pradesh and the 
decision was taken by the State Gov- 
ernment as it appears from the letter 
of the Under Secretary dated January 
28, 1969, to the Advocate General, 
Madh. Pradesh. The appeal was there- 
after filed in the name of the State 
of Madhya Pradesh. No objection, 
therefore, can be taken about the 
competency of the appeal being filed 
by the State of Madhya Pradesh in 
this case. 


16. As a matter of procedure 
it will be even permissible for the 
appeal against acquittal to be filed by 
the public prosecutor under the direc- 


tion of the State Government or the 
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Central Government without implead- 
ing aither as a party. 


17. The objection of the ap- 
pellant is, therefore, devoid of sub- 
stance.. We may mention that no 
such objection was even taken in the 
High Court. In the result the appeal 
fails and is dismissed. 


Appeal dismissed. 





AIR 1976 SUPREME COURT 176 
(From: Rajasthan)* 
M. H. BEG AND P. K. GOSWAMI 
Jd. 
Mangu and another, Appellants 
y. State of Rajasthan, Respondent, 
Criminal Appeal No. 135 of 1971, 
D/-. 6-11-1975. 


(A) Supreme Court Rules (1966), 
Order 21, Rule2 and Order 47, Rr. 1, 
6— Application under Art. 134 (1) {c) 
Constitution before High Court with- 
drawn — Ex parte special leave ob- 
tained from Supreme Court — Non- 
compliance with O. 21, R. 2 — Com- 
pliance held could not be dispensed 
with by Supreme Court under Order 
47, R. 6. 


The appellants moved an applica- 
tion before the High Court for a cer- 
Gcate under Art. 134 (1) (c) of the 
Constitution. Later on the leave ap- 
plication was withdrawn and the 
High Court rejected the application 
as withdrawn. The appellants later 
obtained ex parte special leave. It 
was mentioned in the special leave 
- petition that their application for 
leave in the High Court was rejected 
ton merits, but not as being out of 
time”. 

Held, that the special leave grant- 
ed should be revoked as the appellants 
failed to comply with the require- 
ments of Oréer 21, Rule 2 inasmuch 
as there was no order of the High 
Court refusing to grant the certifi- 
cate. (Para 2) 


O. 21, R. 2 is mandatory. The 
fact that its compliance may be ex- 
cused by the Court in appropriate 
cused DY MAE OO VT 


*(Criminal Appeal No. 159 of 1970, 
= D/- 25-3-1971—Raj.) 
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cases does not afzect the mandatory 
character of the Rule. (Para 5) 


Order 47, Rule 2 requires an ap- 
vlication to be made in the manner 
provided therein to be excused from 
compliance with the requirement of 
any of the Rules. There was no ap- 
plication showing sufficient cause for 
exemption from compliance with 
Order 21, Rule 2. Thus it was not a 
“it case for exercising inherent power 
under Order 47, Rule 2 particularly 
so when the appe‘lants had made a 
definitely wrong statement in the spe- 
cial leave application with regard to 
their earlier application for leave in 
the High Court. (Para 7) 


Mr. B. R. L. Iyengar, Sr. Advo- 
cate, with Mr. E. C. Agarwala, Advo- 
cate with him, for Appellants; S. M. 
Jain Advocate, for Respondent. 

_ Judgment of the Court was 
livered by 

‘GOSWAMI, J.:— The two appel- 
lants along with four others were 
convicted by the Sessions Judge, 
Bhilwara, under Sections 147, 452/149 
and 325/149, I P C. and sentenced 
to imprisonment and fine. The High 
Court on appeal acquitted four of 
them and maintained the conviction 
and sentence of the two appellants 
who were involved with several 
others, The appellants moved an ap- 
plication for a certificate praying for 
leave to appeal to this Court under 
Article 134 (1) (c) of the Constitution. 
Later on the leave application was 
withdrawn and or. May 12, 1971, the 
High Court rejected the application 
as withdrawn. Tne appellants later 
obtained ex parte special leave on 
May 25, 1971. It was mentioned in 
para 5 of the spacial leave petition 
that their application for leave in the 
High Court was zejected “on merits, 
but not as being out of time”. 


2. A preliminary objection has 
been raised on behalf of the respon- 
dent that the special leave granted in 
this case should be revoked as the ap- 
pellants failed to comply with the re- 
quirements of Rule 2 of Order 21 of 
the Supreme Court Rules inasmuch 
as there was no order of the High 
Court refusing to grant the certifi- 
cate. 


de- 


3. © Under Order 21, Rule 2 
‘where an appeal lies to the Court on 
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a certificate issued by the High Court 
no application to the Court for spe- 
cial leave to appeal shall be enter- 
tained unless the High Court concern- 
ed has first been moved and it has 
refused to grant the certificate.” 
Since the application for leave was 
withdrawn by the appellants it cculd 
not be said that the High Court at all 
considered the matter and then re=us- 
ed to grant the certificate. Withdra- 
wal of the application by the apel- 
lants would go to show that they had 
abandoned the idea of moving the 
Supreme Court against the judgment. 
The requirement of Rule 2 has aot, 
therefore, been complied with. 

4, It is, however, submitted by 
Mr. Iyengar that Order 47 of the 
Supreme Court Rules confers power 
-on this Court to dispense with anv of 
the requirements of these Rules and 
to pass appropriate orders in exerzise 
of inherent powers. Rule 1 of Order 
47 provides that— 

“the Court may, 


for suffictent 


cause shown, excuse the parties from. 


compliance with any of the requ_re- 
ments of these rules, and may give 
such directions in matters of practice 
and procedure as it may consider -ust 
and expedient.” 

Rule 6 says that— 

“nothing in these rules shall be 
deemed to limit or otherwise af =ect 
the inherent powers of the Court to 
make such orders as may be necessary 
for the ends of justice or to prevent 
abuse of the process of the Court.” 
Rule 2 of Order 47, however, requ:res 
an application to be made in the man- 
ner provided therein. 

5. Rule 2 of Order 21 is, by 
itself, mandatory. The fact that its 
compliance may be excused by the 
Court in appropriate cases does not 
affect the mandatory character of the 
rule. 

6. There is no application by 
the appellants showing sufficient cause 
for exempting them from compliance 
with the requirement of the rule. We 
are informed that an opportunity rad 
been earlier given by the Court for 
making an appropriate application 
even at this stage. Even this. oppor- 
tunity was not availed of by the ap- 
pellants. K 

7. We are, therefore, of the 
opinion that this is a case which 
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Sushila Devi v. 
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does not merit invoking of our in- 
herent powers for dispensing with 
the requirements of the Rules parti-- 
cularly so when the appellants had 
made a definitely wrong statement in 
the special leave application with re- 


Ramanandan Prasad 


‘gard to their earlier application for 


leave in the High Court. 


8. Mr. Iyengar then submits 
that a perusal of the judgment of the 
High Court would clearly show that 
this is a fit case where we should in- 
tervene in the interest of justice by 
suo motu excusing the technical lapse 
of any procedure, Reluctantly enough 
we allowed counsel to take us through 
the judgment of the High Court and 
we find that it is an appeal only for 
reappreciating the evidence and does 
not disclose any manifest grave error 
of law or miscarriage of justice, 


9. This is, therefore, a fit case 
in which the preliminary objection 
should prevail. We order that the 
special leave to appeal which was 
granted to the appellants be revok- 
ed. The appellants shall now sur- 
render to their bail bonds and serve 
the remaining period of their sen- 
tence. 

Special leave to 
appeal revoked. 


AIR 1976 SUPREME COURT 177 
(From: 1968 Pat LJR 91) 


V. R. KRISHNA IYER AND A. C. 
GUPTA JJ. 


Smt. Sushila Devi, Appellant v. 
Ramanandan Prasad and others, Res- 
pondents, l 

Civil Appeal No. 857 of 1968, 
D/- 26-11-1975. . 


(A) Kosi Area (Restoration of 
Lands-to Raiyats) Act (30 - of 1951), 
Sections 3, 5, 7 —— Order for payment 
of instalment to be made within cer- 
tain period — Amount if not paid 
within the period raiyat to lose bene- 
fit of order of restoration — Order 
final. 1968 Pat LJR 91. Revers- 


The original order granting three 
annual instalments to the raiyat stat- 
ed clearly that if he failed to pay the 
first instalment within the - period 
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‘mentioned therein, he would lose the 
benefit of the order of restoration. 

- Held that though this was a con- 
ditional order. it was not an interlo- 
cutory order. The provision that on 
failure to pay the first instalment 
within the specified period the benefit 
of the order would be lost gave it a 
finality; and: therefore. the Circle Of- 
ficer or any other officer discharging 
the functions of the Collector under 
the Act had no power to grant exten- 
sion of time on the expiry of the pe- 
riod fixed for payment of the first in- 
stalment. 1968 Pat LJR 91..Revers- 
ed. (Para. 5) 


(B) Kosi Area (Restoration of 
Lands to Raiyats) Act (30 of 1851), Sec- 
S. 7(1) (a) — Payment of instal- 
ments to be within 5 Years — Reme- 
dies pursued by raiyat following . the 
order for payment of instalments be- 
ing steps taken by him at his own 
risk he could not as a matter of right 
ask for exclusion of time. in these 
proceedings in calculating the period 
of 5 years. 1968 Pat LJR 951, Re- 
versed. : (Para 6) 

(©) Limitation ‘Act (1963), Sec- 
tion 5 — Court — Meaning of — Col- 
lector to whom application under 
Sec. 3 of Kosi Area (Restoration of 
Lands to Raiyats) Act (30 of 19514), 
is made is not a Court though Sec. 15 
of the Act vested him with certain 
specified powers under the C. Py C: 
1968 Pat LJR 91, Reversed. (Para 6) 


(D) Kosi Area (Restoration of 
of Lands to Raiyats) Act (30 of 1951) 
Ss. 3. 13 — Whether successive appli- 
cations under Section 3 are maintain- 
able — 1968 Pat LJR 91, Reversed. 


The Act does not permit succes- 
sive applications to be made under 
Section 3 giving rise to a fresh pro- 
ceeding every time in respect of the 
same subject-matter. If successive 
applications under Section. 3 are per- 
mitted to be made, the finality attach- 
ing to the order of the . Collector as 
orovided in Section 13 would become 
meaningless, apart from the - uncer- 
tainty and contusion that would re- 
cult. 1968 Pat LJR 91, Reversed. 


AIR 1961 SC 1457 and AIR 1957 SC- 


38. Rel. on. (Para 6) 

Cases Referred: Chronological Paras 

AIR 1961 SC 1457 = (1962) 1 SCR 
574 eg - 


- 


A. I. R. 


AIR. 1957 SC 38 = 1956 SCR 781 6 
F. S. Nariman, Sr. Advocate, (Mr. 
D. -Goburdhun. Advocate with him), 


-for Appellant; Mr. P. K. Chatterjee 


Sr. Advocate,- (Mr. D. P. Mukherjee, 
Advocate, with him), for Respondent 
1. Respondents Nos. 2-4, Ex parte. 


Judgment of the Court was 
livered by 


l GUPTA, J.:—- This appeal by cer- 
tificate under Article 183 (1) (a) of the 
Constitution granted by the Patna 
High Court arises out of a proceeding 
under Section 3 of the Kosi Aréa (Re- 
storation of Lands to MRaivats): Act, 
1951... {hereinafter referred to as the 
Act). By the order challenged in this 
appeal the High Court allowed a writ 
petition filed by the first respondent 
setting aside an eppellate order: under . 
Section 16 and restoring the original 
order passed on an application under 
Section 3 of the Act. To appreciate 
the nature of the dispute between the 
parties. it would be more’ convenient 
to refer to the relevant provisions of 
the Act before we turn to the facts of 
the case. 


de- 


2. Thè Act was passed, as its 
long title and preamble show. to pro- 
vide for i 

“the restoration to’ former ratyats 
of certain lands which were sold for 


‘arrears of rent or from which they .. 


were ejected for arrears of rent or 
which were treated as abandoned, be- - 
tween. the Ist day of January, 1939, 
and the 3ist day of December, 1950, 
in the absence of the raiyats due to 
floods in the Kosi River.” 


Section 3 of the Act is in these terms: | 


- “Steps to be taken for restoration 
of land to raiyats— If the holding of 
a raiyat or portion thereof was sold 
in execution of a decree for arrears 
of rent or if a raiyat was ejected 
from a holding or portion thereof in. 
execution of decree’ passed under sub- 
section (2) of Section 66 of the Bihar 
Tenancy Act, 1835, or if the holding 
of a raiyat or portion thereof was 
treated as abandcned under Section 87 
of the said Act at any time between 
the Ist day. of January, 1939, and the 
31st dayof December, 1950, and is 
in the possession of the landlord or 
any other person, the Collector may, 
if he thinks fit, of his own motion or 
otherwise, take: steps for the restora- 
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tion of such holding or portion there- 
of to the said raiyat.” 

“Collector” is defined in Section Z (a) 
as the Collector of a district or any 
other officer appointed by the State 
Government to discharge any of the 
functions of a Collector’ under 
Act. Section 4 requires the Collector 
to give notice of the proceeding. under 
- Section 3 to the raiyat, the landlcrd, 
and all other persons interested in 
- the holding or portion thereof form- 
ing the subject-matter of the procez=d- 


ing so as to enable them to file treir’ 


obiections if any. Clauses (=) and (b) 
of Section 5(1) state the grounds on 
which objection may be rais2zd to zhe 
restoration asked for. Section 5 (1) 
(a) which is relevant for th2 pres2nt 
purpose reads as follows: 

"5. Objection to the restoration of 
holding and manner of dispcsal.— (1) 
On the date fixed in the notice, she 
landlord or any other person may ap- 
pear and object to the restcration of 
the holding or portion thereof on eny 
one or more of the following grourds, 
namely:-—— ' 


(a) that he has constructed eny 
building or other structure of a per- 
manent nature or planted any garcen 
on the holding or any portion ther2of 
‘before the date of the commencement 
of this Act and that such building, 
structure or garden is of such a va_ue 
that the restoration of the land cover- 
- ed by such building, structura or gar- 
den will be unfair; and’ 


Sec, 5(2) provides that if after 
quiring into the objections the Cal- 
lector finds that the building or strac- 
ture constructed or the garden laid 
on the land of which restoration is 
sought is of such value that the reszo- 
ration will be unfair, the Colleccor 
shall drop the proceedings entirely 
where the building, structure or gar- 
` den covers the entire area in quas- 
tion, and where only a part of the 
land is so covered, only partly, in so 
far as they relate to the site of stch 
building, structure or garden. Section 
7 lays down the procedure to be fol- 
lowed by the Collector if the pro- 
ceedings are not dropped: -.entirery. 
The Collector is to determine the 
land liable to be restored to the rai- 
yat and the amount vavable ‘by hm 
for the restoration specifying’ the per- 
son to whom the amount is payab.-e; 
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the amount to be determined is the’ 
cost of improvement, if any, effected 
on the land which the Collector may 
deem fair and equitable. The Collec- 
tor shall then ascertain whether the 
raiyat desires to deposit the amount — 
in one lump sum or in instalments -if 


- the raiyat desires to pay the amount 


in instalments. the Collector will de- 
termine the number and amount of 
such instalments having regard to 
the means and circumstances of the 
raiyat. But the instalments shall be 
pavable within a period not exceeding 
five years. As soon as possible after 
the entire amount or the amount of 
the first instalment, as. the case may 
be, is deposited with the Collector, 
the Collector shall direct the raiyat 
to be put in possession of the land. 
Sec. 13 states that subject to appeal 
under Section 16, orders passed by the 
Collector under the Act shall be final 
and bars the jurisdiction of civil 
courts to vary or set aside any order 
passed under this Act. Section 16 pro- 
vides an appeal from every order 
passed under this. Act. (a) when the 
order was made by the Collector of a 
District. to the Commissioner, and (b) 
when the order was made by any 
officer other than the Collector of the 
District, to the Collector of the Dis- ` 
trict or to any officer specially em- 
powered by the State Government by 
a notification to hear such appeals. 
The section also provides that the de- 
cision of the Commissioner or the 


a ` Collector of the District or any offi- 
Poa A e 


cer so empowered shall be final. 


3. The facts of this case are as 
follows. 


The land in dispute was sold on 
July 11, 1945 in execution of a de- 
cree for arrears of rent. The auction- 
purchaser, one Tilakdhari Lal, obtain- 
ed delivery of possession and remain- 
ed in possession for a little over two 
years before selling the land to the 
appellant Sushila Devi on December 
1, 1948. On October 27, 1957 the first 
respondent applied for restoration of 
the land under Section 3 of the Act 
before the Circle Officer, Birpur, who 


.was appointed by the Government to 


discharge the functions of a Collector 
urder the Act. According to the ap- 
pellent she spent a large sum of money 
on reclamation of the land and build- . 
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ing structures on a part of it. On 
February 17, 1958 the Circle Officer 
made an order for restoration in res- 
pect of the holding excluding an area 
of 9.25 acres on which the appellant 
had built structures, In terms of this 
order the first respondent was to pay 
compensation of Rs. 20.000/- to the 
appellant in three annual instalments 
of Rs. 10,000/-, Rs. 5,000/-, and Rupees 
5,000/-, the ärst instalment was to 
have been paid between March 1, 
1958 and June 1, 1958. The order ad- 
ded that if the first instalment was 
not paid within the specified period, 
the applicant would “lose the benefit 
of the order of restoration.” The 
first respondent did not pay the ins- 
talment within the time allowed, and 
on September 11, 1958 preferred an 
appeal to the Collector against the 
order of the Circle Officer. The ap- 
peal was dismissed for default. The 
first respondent thereafter filed a revi- 
sion petition before the Commissioner 
though the Act did not provide for a 
revision against an appellate order 
passed by tke Collector of the Dis- 
trict. The Commissioner however set 
aside the order of the Collector and 
remanded the appeal for rehearing. 
The appellant questioned the correct- 
ness of the Commissioner’s order by 
filing a writ petition before the Patna 
High Court which was allowed by 
the High Court on June 30, 1964 and 
the order of the Commissioner was 
quashed. The High Court observed in 
its order thet it did not think that the 
decision of tne Circle Officer was ar- 
bitrary or defective in law. The 
. first resnondent obtained a- certificate 
under Articie 133 (1) of the Constitu- 
tion to appeal to this Court against 
that order cf the High Court, but the 
appeal was dismissed for non-prose- 
cution on July 9, 1965. 


4. More than a year had pass- 
ed after the dismissal of that appeal 
to this Court when the second chap- 
ter of the story began. On October 
15. 1965 the first respondent made an 
application to the Block Development 
Officer, Birpur, who was discharging 
the functions of a Collector under the 


Act for an order extending the time. 


for payment fixed by the order dated 
February 17, 1958. and for permission 
to deposit the entire amount as deter- 
mined by that order in one lump 
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sum. Seeking to explain tke lonza de- 
lay in making the application, the first 
respondent stated that all this time 
he had been diligently prosecuting 
Other legal remedies. On this appli- 
cation the Block Development Officer, 
who was also the Anchal Adhikari, 
made an order directing notices to be 
issued to the partzes concerned asking 
them to be present’ before him on 
October 22, 1965. As the notice had 
not been served on the appellant, the 
Block Developmert Officer shifted the 
date to November 17, 1965 for hear- 
ing of the matter. On November 17, 
1965 also the notice had not been 
served on the appellant, but the Block 
Development Officer having heard the 
kS: respondent made the following 
order: 


“The applicant is ready to pay 

the total amount in one instalment. 
Under this provision given in Kosi 
Land Restoration Act and Rules, the 
applicant is directed to deposit the en- 
tire amount within a week frora this 
date of his order failing which the 
claim of applicant be filed. Further 
action for restoration of land would 
be taken after a week. The opposite 
party be inform2d to receive the 
amount and appear on 25-11-65. Put 
up the record on 25-11-65.” 
Having come to Enow of the ex parte 
order made on Navember 17, 1965 
the appellant preferred an appeal 
from that order te the Additional 
Collector, Saharsa, who was the ap- 
pellate authority. The Additional Col- 
lector admitted the appeal on Novem- 
ber 20, 1965 and stayed further pro- 
ceedings includins the restoration of 
possession and dizected the Block De- 
velopment Officer to remit the record 
of the case to him. The copy of the 
Additional Collector’s order appears 
to have been received in the ofice of 
the Block Development Officer on 
November 22; 1955. But on Nevem- 
ber 25, 1965 the Block Development 
Officer passed tke following order: 


“The area Karamchari is directed 
to open zamahbandi in the name of 
applicant and to issue rent receipt. 
The dealing Asst is directed to issue 
delivery of possession in form IV 
under Clause ‘F’ of sub-section (1) of 
Section 7 of Kosi Area Restoration of 
Lands to Raiyats Act, 1951.” 

Later, on the same day, he recorded 


i 
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another order saying that the stay 
order passed by the Additional Col- 
lector had been put up before him 
that day and directing the recorl to 
be sent tothe Additional Collector He 
also added that the stay order had 
been obtained on the basis of a wong 
statement. Assuming that the Elock 
Development Officer came to kncw of 
the Additional Collector’s order only 
on November 25 though it was re«elv~- 
ed in his office on November 22, and 
that too after he had made the crder 
earlier in the day directing delivery of 
the possession to the first respondent, 
it is surprising that he took no steps 
to give effect to the stay. order made 
by the appellate authority which was 
binding on him. One would ʻave 
expected that having received the 
order he would hasten to recall or 
stay the operation of his own crder 
made earlier in the day, but he did 
not -do so. He merely directed_ the 
record to be sent to the Additinal 
Collector with the remark that the 
stay order must have been obtacned 
upon an untrue representation, a re- 
mark that he had no authority to 
make. Whatever the reason, the 
Block Development Officer appears to 
have deliberately ignored the oder 
passed by a superior tribunal wrich 
was binding on him, and his conduct 
deserves severe condemnation. Eow- 
ever, on October 8, 1966 the Additibnal 
Collector allowed the appeal and set 
aside the order dated November 11, 
1965 and all subsequent orders pass- 
ed by the Block Development Ofzicer 
on the view that a second applicetion 
on the same grounds was not main- 
tainable under Section 3 of the Act, 
and the first respondent having fziled 
to comply with the terms of the ori- 
ginal order dated February 17, 2958, 
his right to restoration was lost. “The 
first respondent then filed a writ meti- 
tion before the Patna High Curt 
challenging the order of the . Peldi- 
tional Collector and the High Court 
allowed the petition and restored. the 
order of the Block Development Of- 
ficer dated November 25, 1965. 


5. The High Court allowed the 
writ petition on three grounds. It 
was held that the order passed by 
the Circle Officer on February 17, 
1958 was not a final order rejecting 
‘or allowing the petition for restoretion 
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and, therefore, the Circle Officer or 
any other officer discharging the’ 
functions of the Collector under. the’ 
Act had power to grant extension of, . 
time notwithstanding the expiry ` of 
the period fixed for payment of the 
first instalment. Secondly, referring’ 
to Section 7(1) (e) which provides 
that the instalments granted-must be 
payable within a period not exceeding 
five years, the High Court observed 
that “court’s action should not preju- 
dicé any party” and held that exclud- 
ing the time taken for the various re- 
medies pursued by the first respon- 
dent, the application made on Octa- 
ber 17, 1965 was within the period of 
five years from the date of the origi- 
nal order, Thirdly, the High Court 
held that “in any case after coming 
into force of the new Limitation Act, 
1963, the petitioner (first respondent) 
had a right to ask the court concern- 
ed to condone the delay in depositing 
the same under Section 5 of that Act”: 
though the application dated October 
17, 1965 did not invoke or refer to 
Section 5 of the Limitation Act, 1963, 
the High Court held that the order 
made on that application “should be 
construed in substance as an order 
condoning the delay”. 


6. The original order dated 
February 17, 1958 granting three an- 
nual instalments to the first respon- 
dent stated clearly that if he failed 
to pay the first instalment within the 
period mentioned therein, he would 
“lose the benefit of the order of resto- 


ration.” This no doubt was a condi- 
tional order, but a conditional order 
is not necessarily an _ interlocutory| 


order as the High Court appears to 
have thought. The order made it 
clear that on failure to pay the first 
instalment within the specified period 
the benefit of tne order would be losti 
which gave it a finality; no other order 
was necessary for disposing of the ap- 
plication under Section 3 perhaps pos- 
sibly making a note as to whether or 
not the instalment had been paid in 
time. As regards the second ground, 
it is difficult to appreciate how the 
principle that the “courts action 


should not prejudice any party” can 
have any relevance in this context. 
The remedies pursued by the first res- 
pondent following the order made on . 


a 
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February 17, 1958 were steps taken 
by him at his own risk and he can- 
not'as a matter of right ask for ex- 
cluding the time spent on these pro- 
ceedings. The third ground on which 
the decision cf the High Court rests 
relates to the applicability of Section 
5 of the Limitation Act, 1963. We do 
not see how Section 5 could be invok- 
ed in connection with the application 
made on October 17, 1965 by the first 
respondent. Under Section 9 of the 
Limitation Act an appeal or applica- 
tion “may be admitted aiter the pres- 
cribed period if the appellant or appli- 
cant satisfies the Court that he had 
sufficient cause for not preferring the 
appeal or making the application with- 
in such period.” The Collector to 
whom the application was made was 
not a court, though Section 15 of the 
Act vested him with certain specified 


powers under the Code of Civil Pro- . 


cedure; also, the kind of application 
that was made had no time limit pres- 
cribed for it, and no question of ex- 
tending the time could therefore arise. 
We therefore think that the High 
Court misdirected itself in referring to 
Section 5 of the Limitation Act. Fur- 
ther, the application does not appear 
to have been made for extension of 
time to pay the instalments. It was 
an application for permission to de- 
posit the entire amount — of Rupees 
20,000/- in a lump. This must be 
taken as a fresh application under 
Section 3 of the Act. The question 
that arises therefore is, whether the 


Act permits successive applications to. 


be made under Section 3 giving rise 
to a fresh proceeding every time in 
respect of the same subject-matter. 
Section 13 provides that every 
order passed by the Collector 
under the Act, subject to an order 
passed in appeal under — Section 
16 would be final. If successive ap- 
plications under Section 3 are permit- 
ted to be made, the finality attaching 
to the order of the Collector as pro- 
vided in Section 13 would become 
meaningless, apart from the uncer- 
tainty and confusion that would re- 
sult. That there should be finality in 
litigation and a person should not be 


vexed: twice for the same cause are ` 


well-established principles of general 
application. If any authority is need- 
ed, we may refer to two decisions of 
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this Court where this matter has 
been elaborately considered: Daryao . 
v. State of U. P., (1962) 1 SCR 574 = 
(AIR 1962 SC 1457) and Burn and Co. 
v. Their Employees, 1956 SCR 781 = 
(AIR 1957 SC 38). The Additional 
Collector was therefore right in dis- 
missing the application made on Octo- . 
ber 17, 1965 and the reasons given by 
the High Court for setting aside that 
order, in our opinion, are not sound. 
Da appeal is accordingly allowed with 
costs. 


Appeal allowed. 
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(From Kerala:-1971 Tax LR 512) 
H. R. KHANNA, P. N. BHAGWATI 
AND S. MURTAZA | 

FAZL ALI, JJ. 


A. B. Abdul Kadir and others, 


Appellants v. State of Kerala, Respon- 
dent. E 


Civil Appeals Nos. 1689, 1692 and 
1694-1705 of 1972. D/- 12-11-1975. 

(A) Kerala Lexury Tax on Toba- 
cco (Validation) Act (9 of 1964), Sec- 
tion 3 — Act is within legislative 
competence of State legislature — 
Levy of tax — Not in the nature of 
excise duty — (Constitution of India, 
Sch. 7, List 1 Entry 84; Sech. 7 List I 
Entry 62). 


Excise duty, itis now well settled, 
is a tax on articles produced or 
manufactured in the taxing country. 
Generally speakinzs, the tex is on the 
manufacturer or the producer, . yet 
laws are to be found which impose a 
duty of excise at stages subsequent to 
the manufacture or production. AIR 
1962 SC 922, Rel. on. (Para 9) 


The fact that the levy of excise 
duty is in the form of licence fee 
would not detract from the fact that 
the levy relates to excise duty. - It is, 
however, essential that. such levy 
should be linked with production or 


‘manufacture of the excisable article. 


The recovery of licence fee in such an 
event would be one of the modes of 
levy of the excise duty. Where, how- 
ever, the levy imposed or tax has no 
nexus with the manufacture or pro- 
duction. of an article, the impost or 


KS/LS/E£214/75/CWM 


1976 


tax cannot be regarded to be one in 
the nature of excise duty. (Pare 10) 


The charging Section 3 creates a 
liability for payment of luxury tax 
on the stocking and vending of toba- 
cco. There is no provision which 1s 
concerned with production or manu- 
facture of tobacco or which links the 
-tax with the manufacture or produc- 
tion of tobacco. The same isthe posi- 
tion of the rules issued on August 3, 
' 1950 and January 25, 1951. (Pare 10) 

It would, therefore, follow that 
the levy of tax contemplated by the 
provisions of Sec. 3 has nothing to do 
with the manufacture or production 
of tobacco and, as such, cannot be 
deemed to be in the nature of excise 
duty. Argument that the provisions 
of the Act fall under Entry 84 of List 
I of the Seventh Schedule to the Con- 
stitution must, therefore, be held to 
be bereft of force. 1971 Tax LR 512 
(Kerala), Affirmed. (Para 11) 


(B) Constitution of India, Seh. 7 


List N Entry 62 — Taxes on luxuries - 


— Luxury — Meaning — Tobacco. is 
an article of luxury. 


The word “luxury” has not peen 
used in the sense of something per- 
taining to the exclusive preserve of 
the rich. The fact that the use of an 
article is popular among the poor sec- 
tions of the population would not de- 
tract from its description or nature of 
being an article of luxury. The zon- 
notation of the word “luxury? is 
something which conduces enjoyment 
over.and above the necessaries of 
life. It denotes something which is 
superfluous and not indispensable and 
to which we take with a view to en- 
joy, amuse or entertain ourselves. An 
expenditure on something which ‘s in 
excess of what is required for econo- 
mic and personal well-being would 
be expenditure on luxury althcugh 
the expenditure may be of a nature 
which is incurred by a large number 
of people, including those not econo- 
mically well off. (Para 12) 


The use of tobacco has een 
found to have deleterious, effect upon 
health and a tax on tobacco has been 
recognized as a tax in the nature of 
a luxury tax. (Para 13) 


A number of factors may -have to 
be taken into account in adjudgimg a 
commodity as an article of Jumury. 
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Any difficulty which may arise in- 
borderline case would not be faced in 
case of an article like tobacco, which 
has been recognised to be an article 
of luxury and is harmful to health. 
Case Law Discussed, (Para 14) 


(C) Kerala Luxury Tax on Toba- 
cco (Validation) Act (9 of 1964), Sec- 
ton 3 — Provisions are protected by 


. Art. 304 (b) of Constitution. (Constitu- 


tion of India, Arts. 301, 302, 304, 255). 
1971 Tax LR 512 (Ker.), Affirmed. 


The levy directly impedes the free 
flow of trade and as such is violative 
of Article 301 of the Constitution. The 
levy of tax, however, is protected by 
Article 304 (b) of the Constitution. 

(Paras 15 and 26) 

It is no doubt true that the as- 
sent of the President was given sub- 
sequent to the passing of the Bill by . 
the Legislature but that fact would 
not affect the validity of the impugn- 
ed Act in view of. the provisions of 
Article 255 of the Constitution, 

- (Para 16) 

Perusal of Article 302 and Arti- 
cle 304 shows that while Parliament 
can impose restrictions on the free- 
dom of trade, commerce or inter- 
course between one State and another 
or within any part of the territory of 
India as may be required in the pub- 
lic interest, so far as the State Legis- 
latures are concerned, restrictions 
must satisfy two requirements, first- 
ly, they must be in the public interest 
and, secondly the restrictions should 
be reasonable. (Para 17) 


The onus of showing that the 
restrictions on the freedom. of trade, 
commerce or intercourse in the pub- 
lic interest are reasonable, is upon 
the State. If the court on considera- 
tion of the totality of facts finds that 
the restrictions are reasonable, the 
court would uphold the same in spite 
of lack of details in the affidavit fil- 
ed on behalf of the State. | 

(Para 19) 


Regulation of the sale and stock- 
ing of an article like tobacco which 
has a health hazard and is considered 
to be an article of luxury by impos- 
ing a licence fee for the same is a 
permissible restriction in public inte- 
rest within Article 304 (b) of the Con- 
stitution. The levy of luxury tax is 
bound to result in raising the price of 
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tobacco in the area of erstwhile Sta- 
tes of Travancore and Cochin. One 
of the likely effects of the enhance- 
ment of the price of a commodity en- 
tailing health hazards is to lower its 
consumption. (Para 19) 

The fact that there is no commer- 
cial production of tobacco in the con- 
cerned area would show that there is 
no discrimination between tobacco 
brought from outside that area and 
the locally grown tobacco because in 
fact there is no tobacoo of the latter 
category, except that grown on expe- 
rimental basis. (Para 20) 

The fact that the operation of the 
Act is confined to a particular area 
and does not extend to the entire 
State is due to historical reasons. The 
object of the Act was to validate the 
recoveries already made. It is also 
true that the levy of tax relates only 
to the period from August 17, 1950 
to December 31, 1957, but that too 
was due to the historical reason that 
the licence fee had been realised only 
' during that period and the object of 
the impugned Act was to validate the 
. recovery already made, AIR 1970 Sc 
1864, Rel. on. (Paras 21, 22) 


In judging the reasonableness of 
the retrospective operation of law for 
the purpose of Article 304 (b), the 
test of length of time covered by the 
retrospective operation could not by 
itself be treated as decisive. AIR 1963 
SC 1667 and AIR 1964 SC 1581, Rel. 
on. (Para 25) 


(D) Kerala Luxury Tax on Toba- 
cco (Validation) Act (9 of 1964), Pre. 
— Validity of Act — Not a colourable 
piece of legislation —(Constitution of 
India, Art. 246). . 


Where a topic is not included 
within the relevant List dealing with 
the legislative competence of the State 
Legislature, Parliament, by making a 
law, cannot attempt to confer such 
legislative competence on the State 
Legislatures. The above 
would, however, have no application 
where, what is sought to be done is to 
validate the recovery of licence fee 
for stocking and vending of tobacco. 
The impugned ` provisions under 
which that levy is sought to be made 
with a retrospective effect have no- 
thing to do, with production and 
manufacture of tobacco. The levy is 
sought to be made as luxury tax 
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which is within the competence of 
the State Legislature and not as ex- 
cise duty which is beyond the legisla- 
tive competence of the State Legisla- 
ture. If the levy in question can be 
justified under a provision which is 
within the legislative comvetence of 
the State Legislature, the levy shall 
be held to be validly imposed and can- 
not be considered tc be impermissible. 
AIR 1966 SC 416, Distinguished. 
(Para 23) 


In enacting the impugned provi- 
sions, the State Legislature. has exer- 
cised a power of levying luxury tax 
in the shape of licence fee cn the vend 
and stocking of tobacco. The enact- 
ment of a law for levying luxury tax 
is unquestionably within the legisla- 
tive competence of the State Legisla- 
ture in view of Entry. 62 in List II of 
the Seventh Schedule to the Constitu- 


tion. As such, it cannot bə said that 
the impugned Act is a  colourable 
piece of legislatior., (Para 24) 


(E£) Kerala Luxury Tax on Toba- 
eco (Validation) Act (9 of 1964), Sec- 
tion 6 —- Validity — Not an encroach- 


ment by Legislaiure upon judicial 
field. 


If a, provision regarding the levy 
of luxury tax is within the compe- 
tence of the State Legislature, the 
Said Legislature would be well within 
its competence to enact a law for re- 
covery of an amount which, though 
already refunded to a party, partakes 
of the nature of luxury tax in the 
light of that law. If an amount can 
answer to the description of luxury 
tax, there would. be no legal impedi- 
ment to recovering the same as luxury 
tax. even though initially it was re- 
covered or sought to be recovered as 
something different from luxury tax. 

> (Para 27) 
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Mr. T. S. Krishnamurthy. Lyer, 
Sr. Advocate, (M/s..C. K. Viswanatha 
Iyer and T. A. Ramachandran, Advo- 
cates with him), in Civil Apreals 
‘Nos. 1689, 1692 and 1694-1705 of _972 
and M/s. C. K. Viswenatha Iyer and 
T. A. Ramachandran, Advocates, In 
Civil Appeals Nos. 1690 and 169? of 
1972, for Appellants; Mr. D. V. Patel, 
Sr. Advocate, (Mr. K. R. Nambiar, 
Advocate with him), for Responient 
(in all the Appeals). a 


The following Judgment of the 
Court was delivered by 


KHANNA, J.:— Whether the pro- 
visions of the: Luxury Tax on Tobacco 
(Validation) Act, (Act 9 of 1964) (here- 
inafter referred to as the Act) eract- 
ed by the State Legislature of Kerala 
are void on the grounds that (1) the 
State Legislature lacked the iegisla- 
tive competence to enact that Act, 
and (2) the provisions of the Act zon- 
travened Article 301 of the Conszitu- 
tion and were not protected by Arti- 
cle 304 is the main question which 
arises for determination in these 16 
Civil Appeals Nos. 1689, 1690 and 1692 
to 1705 filed on certificate against the 
judgment of the Kerala High Court. 
A Division Bench of the High Court 
has upheld the validity of the Act. 


2. We may set out the che- 
quered history giving rise to Zivil 
appeals 1689 and 1692. Learned coun~ 
sel for the parties are agreed that it 
is not necessary to set out the acts 
of the other cases and that the deci- 
sion in the above two appeals would 
also govern those other cases. The 
appellants were dealers in tokacco 
and tobacco preparations in Mantan- 
cherry in erstwhile Cochin State. In 
1909 Cochin Tobacco Act (Act 7 of 
1084 M. E.) was enacted by the Maha- 
raja of Cochin. Secticn 4 of that Act 


SCR 
29 
(1962) Supp 2 
2 


AIR 1939 FC 1 
(1937) 300 US 506 = 


(1819) 4 Law ed 579 = 


‘C class licensees 


cco, except as permitted by the Act 
and the rules framed thereunder. In 
pursuance of the power given by that 
Act the Diwan of Cochin made rules 
relating to matters specified in the 
Act. Under the rules it became neces- 
sary to obtain a licence for cultivation 
of tobacco plant. Drying, curing. 
manufacturing and the storing of 
tobacco cultivated in the State was 
to be done under the supervision of 
an Excise Officer in licenced manu- 
facturing yards and store houses. The 
system which was in force for the 
collection of tobacco revenue upto 
August 1950 was to auction what 
were called A class and B class shops. 
In addition, there were C class shops, 
the licence for which was granted ei- 
ther on the recommendation of or in 
consultation with B class licensees. A 
somewhat similar law was in opera- 
tion in the erstwhile Travancore 
State. On April 1. 1950 after the 


Constitution had come in force and 


Travancore-Cochin had become a Part 
B State, Finance Act (No. 25 of 1950) 
extended the Central Excises and Salt 
Act (No. 1 of 1944) to Part B State 
of Travancore-Cochin by Section 11 
thereof. Section 13 (2) of the Finance 
Act provided that “if immediately be- 
fore the Ist day of April, 1950, there 
is in force in any State other than 
Jammu and Kashmir a law corres- 
ponding to, but other than, an Act 
referred to in sub-sections (1) or (2) 
of Section 11, such law is hereby re- 
pealed with effect from the said date 


ENES, ” In consequence of this pro- 


vision in Finance Act,: 1950, the rules 
which were in force on April 1, 1950 
were changed in the Cochin area by 
notification dated August 3, 1950 and 
the system of auction sales of A class 
and B class shops was done away with 
and instead graded licence fees were 
introduced for various classes of li- 
censees, including C class licensees. 
similar change was made for the Tra- 
vancore area. Notification dated Janu- 
ary 25.. 1951 was issued in this con- 
text. A class licensees under the new 
rules were called stockists, B class 
licensees were wholesale sellers and 


were retailers. A 
class licensees were to pay a specified 
minimum fee for a fixed maximum 
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quantity of tobacco and tobacco goods 
possessed by them and an additional 
fee for an additional quantity.- The 
fee was to be levied only in respect 
of the tobacco imported into the State. 
The State of Travancore-Cochin ceol- 
lected licence fee from the appellants 
for the pericd from August 17, 1950 
to December 31, 1957. In 1956 the 
appellants, who were A- class licen- 
sees, filed writ petitions in Kerala 
High Court for refund of the licence 
fee collected from them on the 
ground that the Cochin and Travan- 
core Tobacco Acts stood repealed by 
the Finance Act of 1950 because of 
the extension of the Central Excises 
and Salt Act to Part B State of Tra- 
vancore-Cochin. The petitions were 
opposed on behalf of the State and it 
was contended that the. Cochin Act 
or the similar Travancore Act did 
not stand repealed from April 1, 1950, 
It was urged that the State was com- 
petent to frame new rules under the 
Cochin Tobacco Act and the corres- 
ponding Travancore Act. Itwas fur- 
ther stated that the tax in question 
could be. validly levied: under Entry 
60 or 62 of List II of the Seventh 
Schedule to` the Constitution. The 
High Court dismissed’ the- petitions 
holding that the laws under which 
the new rules were framed were in 
force and were valid under Entry 62 
of List II of the Seventh Schedule. 
The appellants then came up in ap- 
peal to this Court. It was held: by 
this Courtinits judgment dated Janu- 
ary 24, 1962 reported in (1962) Supp 
2 SCR 741 = (AIR 1962.SC 922) that 
the Cochin Tobacco Act of 1084 and 
the rules framed thereunder as also 
similar provisions in Travancore, re- 
Quiring licences to be taken out for 
storage and sale of tobacco and for 
payment of licence fee in respect 
thereof were law corresponding to the 
provisions of the Central Excises and 
Salt Act, 1944 and hence stood re- 
pealed on April 1, 1950 by virtue of 
Section 13 (2) of the Finance Act, 1950. 
It was further held that as the parent 
Acts, namely, the Cochin Toba- 
cco Act 
vancore Act had stood repealed, the 
new rules framed in August 1950 and 
January 1951 under those Acts for 
tbe respective areas of Cochin and 


Travancore. for the issue of licences 


and corresponding Tra- - 


A. J. R. 


and payment o? fee therefor for 
storage of tobacco were invalid ab 
initio. . 

8. After the above decision of 
this Court the appellants made a de- 
mand to the respondent-State that the 
amounts of Rs. 1,14,750 collected by 
the State from them by way of 
licence fee under ` tke invalid 
rules might be refunded to them. The 
Respondent-State refunded Rupees 


73,500 to the appellants on. Ap- 
ril 29, 1963. On July 16, 1963 the 
appellants filed original petition 


No. 1268 of 1963 in the Kerala High 
Court for issue of a writ to the res- 
pondent-State to pay the balance 
amount of Rs. 41,250 which along 
with interest came to Rs. 52,800 to 
the appellants. During tha pendency 
of the above petition.on December 16, 
1963 the Governor of Kerala promul- 
gated Ordinance Wo. 1 of 1963 which 
was later replaced by Kerala Luxury 
Tax on Tobacco (Validation) Act of 1964 
(Act 9 of 1964). This Act received 
the assent of the President on March 
3, 1964. Original petition No. 1268 of 
1963 was thereupon amended with a 
view to challenge the validity of the 
above mentioned Act. In the mean- 
while, on’ January 21, 1964 demand 
was made in view of the Ordinance 
by the State Government calling upon 
the appellants to pay the amount of 
Rs. 73,500 which had been refunded 
to them by the State Government. 
Original: Petition No. 934 of 1964 was 
filed by the appe.lants in the Kerala 
High Court to challenge the validity 
of demand notice dated January 21, 
1964 as also the vires of the Act. 

4, At this stage it may be ap- 
propriate to refer to the relevant pro- 
visions of the Act. The preamble of 
the Act reads as. under: 

“Preamble: whereas it is expe- 
dient to provide for the levy of a 
luxury tax on tobacco for the period 
beginning with the 17th day of Au- 
gust, 1950 and ending on the 31st day 
of December, 1957, and the validation 
of the levy and collection of fees for 
licences for the vend and stocking of 
tobacco for the aforesaid period: 

Be it enacted in: the Fifteenth 
Year of the Republic of India as fol- 
lows:—” 

Section 2 (ii) of the Act defines to- 
bacco to include leaf of the tobacco 
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plant, snuff, cigars, cigarettes, beeCcies, 
beedi tobacco, tobacco powder and 
other preparations cr admixtures of 
tobacco. Sec. 3 is the charging secon 
and provides that “for the peziod 
beginning with the 17th day of August, 
1950 and ending on the 31st day of 
December, 1957, every person vending 
or stocking tobacco within any erea 


to which this Act extends shall þe- 


liable and shall be deemed alway. te 
have been liable to pay a luxury tax 
on such tobacco in the form of a fee 
for licence for the vend and stocking 
of the tobacco, at such rates as may 
be prescribed, not exceeding the rites 
specified in the Schedule.” Seciior: 
4(1) of the Act gives power to the 
State Government to make rules by 
publication in the gazette to carry out 
the purposes of the Act. Accorcing 


to sub-section (3) of Section 4 of the. 


Act, “the rules and notifications spe- 
cified below purported to have been 
issued under the Tobacco .Act of 1087 
(Travancore Act I of 1087) or the Co- 
chin Tobacco Act, VII of 1084, as tLe 
case may be, in so far as they reiate 
or purport to relate to the levy and 
collection of fees for licences for the 
vend and stocking of tobacco, 
be deemed to be rules issued urder 
this section and shall be deemec to 
have been in force at all material 
times.” Among the rules and notifi- 
cations specified in sub-section (3: of 
Section 4 are rules published on 
August 3, 1950 and January 25, 1951. 
Sections 5 and 6 read as under: 


“5. Validation — Notwithstanding 
any iudgment, decree or order of any 
court, all fees for licences for the 
vend or stocking of tobacco levied or 
collected or purported to have Eeen 
levied or collected under any of the 
rules or notifications specified in sub- 
section (3) of Sec. 4 for the period 
beginning with the 17th day of 
August, 1950 and ending on the 31st 
day of December, 1957, shall be de2m- 
ed to have been validly levied or col- 
lected in accordance with law as if this 
Act were in force on and from the 
17th day of August, 1950 and. the 
-fees for licences were a luxury tax 
on tobacco levied under the provis-ong 
of this Act, and accordingly,— 

(a) no suit or other proceeding 
shall be maintained or continued in 
any court for the refund of any iees 
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paid or purported to have been paid 
under any of the said rules or notifi- 
cations; and 

(b) no court shall enforce a de- 
cree or order directing the refund of 
any fees paid or purported to have 


been paid under any cf the said rules 
or notifications. 


6. Recovery of Licence | ‘fees re- 
funded-— 


Where any amount paid or pur- 
ported to have been paid as a fee for 
licence under any of the rules cr 
in sub-section 
(3) of Sec. 4 has been refunded after 
the 24th day of January, 1962, and 
such amount would not have been 
liable to be refunded if this’ Act had 
been in force on the date of the re- 
fund, the person to whom the refund 
was made shall pay the amount so 
refunded to the credit of the Gov- 
ernment in any Government treasury 
on or before the 16th day of April, 
1964, and, where such amount is not 
so paid, the amount may be recover- 
ed from him as an arrear of land re- 
venue under the Revenue Recovery 
Act for the time being in force.” 


5. According to the appellants, 
the label given to the tax imposed by 
the chargìng section was only a cloak 
to disguise its real nzture of being an 
excise duty. The State Legislature, 
as such, was stated to be incompe- 
tent to levy excise duty on tobacco. 
It was also stated that the previsions 
of the Act were violative of the pro- 
visions of Article 301 of the Constitu- 
tion. In the meanwhile, a single 
Judge of the High Court dismissed on 
July 20. 1964 original petition No. 1268 
of 1963 which had been filed by the 
appellants. The appellants thereupon 
filed appeal before a Division Bench 
of the High Court against the judg- 
ment of the learned single Judge, The 
learned Judges of the Division Bench 
allowed original petition No. 963 of 
1964 and quashed demand notice dated 
January 21. 1964 issued by the State 
asking for refund of Rs. 73,500. The 
High Court relied upon a decision of 
this Court in the ease of Kalyani 
Stores v. State of Orissa, (1966) 1 SCR 
865 = (AIR 1966 SC 1686) and held 
that in the absence of any production 
or manufacture of tobacoo inside the 
appellant-State it was not competent 
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for the State Legislature to impose a 
tax on tobacco imported from outside 
the State. 
of 1964 were held to violate Article 
301 of the Constitution and not pro- 
tected by Article 304. The learned 


Judges also set aside the judgment of. 
the single Judge and allowed the ap- . 


peals against that judgment in origi- 
nal petition No. 1268 of 1963. 

6. The State of Kerala there- 
after came up in appeal to this Court. 
As per judgment dated July 30, 1969 
reported in (19703 1 SCR 700 = (AIR 
1970 SC 1912) this Coury held that 
the High Court had not correctly ap- 
preciated the import of the decision 
in Kalyani Stores, (AIR 1966 SC 
1686) (supra). It was held that only 
such restrictions Or impediments 
which directly and immediately im- 
peded the free flow of trade, com- 
merce and intercourse fell within the 
prohibition imposed by Article 301. 
This Court further observed that un- 
less the High Court first came to the 
finding whether or not there was the 
infringement of the guarantee under 
Article 301 of the Constitution, the 
further question as to whether the sta- 
tute was saved under Article 304 (b) 
did not arise. The case was accord- 
ingly sent back to the High Court 
with the direction to take further af- 
fidavits in the matter. The Court 
left it open to the parties to argue as 
to whether the levy in question was 
in substance a duty of excise and: as 
such whether it was not competent 
for the State Legislature to enact the 
provisions in question. 

7. After remand . affidavits 
were filed on behalf of the appellants 
and the respondent-State. The learn- 
ed Judges of the High Court as per 
judgment under appeal gave the fol- 
lowing findings: 

(1) The levy being in respect of 
goods produced outside the State, it 
-cannot be, and is not, an excise duty 
falling within, Entry 84 of the Union 
List. 

(2) The tax is on tobacco, an arti- 
cle of luxury, . consumed within the 
taxing territory, levied on the occa- 
sion of its stocking and vending ay 
the importers into the taxing terri- 
tory. It clearly answers the deserip- 
tion of luxury tax falling within En- 
try 62 of the State List. 
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(3) There being no competing in- 
ternal goods, the mere fact that the 
levy is only on imported goods can 
only have, like any other tax, the 
economic effect of reducing the de- 
mand by reason. of 
price, The consequent diminution in 
the quantity of goods imported into 
the taxing territory is too remote an 
effect to be a direct impediment to 
the free flow of trade offending Arti- 
ele 301 of the Constitution. 


(4) However, the payment of the 
tax in the shape of a licence fee be- 
ing a condition precedent to bringing 
the goods into the taxing territory, 
there would appear to be’ a direct 
impediment on the free flaw of goods 
and therefore of trade into that terri- 
tory notwithstanding that the taxable 
event is not the movement of the 
goods but the stozking after complet- 


` ing their journey and reaching -their 


destination, the levy in advance be- 
ing only for convenience of collection. 


(5) Even assuming that the: levy 
offends Article 301, it is saved by 
Article 304 (b) being a reasonable tax 
levied in the public interest, the con- 
dition in the prowisc thereto being 
satisfied by the assent of the Presi- 


“dent in view of Article 255. 


(6) The guarantee in Article 301 
and the saving in Article 304 (b) be- 
ing in respect of both inter-State and 
intra-State trade, the fact that the 
taxing territory is only a part of the 
State is of no consequence.” 


8. On behalf of the appellants 
their learned counsel Mr. Krishna- 
murthy Iyer has at the outset con- 
tended that the question as to whe- 
ther the levy of the licence fee upon 
the appellants constitutes excise duty 
is concluded by the decision of this 
Court of January 24, 1962 and the 
same operates as res judicata. As 
against that, Mr. Patel on behalf of 
the respondent-State submits that the 
question decided by this Court on 
January 24, 1962 was different from 
that which arises in these appeals and 
that the said decision does not’ ope- 
rate as res judicata. The above sub- 
mission of Mr. Patel, in our opinion, 
is well founded. What was decided by 
this Court in its judgment dated 
January 24, 1962 was that the Cochin 
Tobacco Act and the similar Travan- 
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core Act taken along with the rules 
‘framed under those Acts by the res- 
pective Diwans were in substance 
law corresponding to the Central Ex- 
cises and Salt Act. The Cochin Toba- 


cco Act and the similar Travancore. 


Act, it was further held, stooč re- 


pealed on April 1, 1950 by virtue ‘of > 


Section 13 (2) of the Finance Act, 1950. 
So far as the rules are concerned 
which were issued on August 3. 1950 
and January 25, 1951, this Cour; held 
that as the parent Acts under which 
those rules were issued stood r2peal- 
ed on April 1, 1950, there would be 
no power in the State Government 
thereafter to frame new rules in 
August 1950 and January 1951 for 
there would be no law to support the 
new rules. The above question does 
not arise for determination in these 
appeals before us. What we are con- 
cerned with is the  constitctional 
validity of the Kerala Act 9 of 
1964. This Act was enacted subse- 
quent to the above decision of this 
Court rendered on January 24, 1962. 
No question relating to the valicity of 
the above mentioned Act in the very 
nature of things could arise az the 
time of the earlier decision in 1962. 
We, therefore, are of the view that 
the judgment dated January 24. 1962 
of this Court does not operate as res 
judicata regarding the points of con- 
troversy with which we are concern~ 
ed in these appeals. 


9, It has next been argued on 
behalf of the appellants that the levy 
for the licence fee for stockinz and 
vending of tobacco, even though des- 
cribed as luxury tax in charging Sec- 
tion 3 of the Act, is in reality and 
substance an excise duty on tobacco. 
Excise duty on tobacco under Entry 
84 of List I of the Seventh Schedule 
to the Constitution can only be levied 
by Parliament and, as such, according 
to the learned counsel for the appel- 
lants, the State Legislature wes not 
competent to enact the impugned Act 
9 of 1964. . This contention, in our 
opinion, is equally devoid of force. Ex- 
cise duty, it is now well settled, is a 
tax on articles produced or manufac- 
tured in the taxing country. General- 
ly speaking, the tax is on the manu- 
facturer or the producer, yet laws 
are to be found which impose € duty 
ef excise at stages subsequent o the 
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manufacture or production (see pages 
750-51 of the judgment of this Court 
delivered on January 24, 1962 in the 
case between these very parties, re- 
ported in (1962) Supp 2 SCR 741) = 
(AIR 1962 SC 922). 


1d. The fact that the levy of 
excise duty is in the form of licence 
fee would not detract from the fact 
that the levy relates to excise duty. 
It is, however, essential that such levy 
should be linked with production or 
manufacture of the excisable article. 
The recovery of licence fee in such an 
event would be one of the modes of 
levy of the excise duty. Where, how- 
ever, the levy imposed or tax has no 
nexus with the manufacture or pro- 
duction of an article, the impost or 
tax cannot be regarded to be one in 
the nature of excise duty. 


11. In the light of what has 
been stated above, we may now turn 
to the provisions of the impugned 
Act 8 of 1964. The charging Section 
3 of this Act creates a liability for 
payment of luxury tax on the stock- 
ing and vending of tobacco. There is 
no provision of this Act which is 
concerned with production or manu- 
facture of tobacco or which links the 
tax under its provisions with the 
manufacture or production of tobacco. 
The same is the position of the rules 
issued on August 3, 1950 and January 
29, 1951 and Mr. Krishnamurthy 
Iyer on behalf of the appellants has 
frankly conceded that those rules are 
in no way concerned with the produc- 
tion or. manufacture of tobacco. It 
would, therefore, follow that the levy 
of tax contemplated by the provi- 
sions of Section 3 of the Act has no- 
thing to do with the manufacture or} ` 
production of tobacco and, as such, 
cannot be deemed to be in the nature 
of excise duty. Argument that the 
provisions of the Act fall under En- 
try 84 of List I of the Seventh Sche- 
dule to the Constitution must, there- 
fore, be held to be bereft of force. 


12. The next argument which 
has been advanced on behalf of the . 
appellants is that the tax on the. 
vending and stocking of tobacco can- 
not be considered to be luxury tax, 
as contemplated by Entry 62 of List 
Il of the Seventh Schedule to the 
Constitution. According to that en- 


190 S.C. [Prs. 12-14] A. B. Abdul Kadir v. State of Kerala 


- try, the State Legislatures can make 
laws in respect of “taxes on luxuries, 
‘including taxes on entertainments, 
amusements, betting and gambling.” 
Question, therefore, arises as to whe- 
ther tobacco can be considered to be 
an article of luxury. The word “lu- 
xury” in the above context has not 
been used in the sense of something 
pertaining to the exclusive preserve 
of the rich. The fact that the use of 
an article is popular among the poor 
sections of the population would not 
detract from its description or nature 
of being an article of luxury. The 
connotation of the word “luxury” is 
something which conduces enjoyment 
over and above the necessaries of 
life. It denotes something which is 
superfluous and not indispensable 
and to which we take with a view ta 
enioy, amuse or entertain ourselves. 
An expenditure on something which 
is in excess of what is required for 
economic and personal well-being 
would be expenditure on luxury al- 
though the expenditure may be of a 
nature which is incurred by a large 
number of people, including those not 
economically well off. According to 
Encyclopaedia Britannica, luxury tax 
is “a tax on commodities or services 
that are considered to be luxuries ra- 
ther than necessities. Modern 
examples are taxes levied on the pur- 
ehase of jewellery,. perfume and to- 
bacco”. It has further been said: 

‘In the 19th and 20th centuries 
incressed taxes have been placed on 
private expenditure upon alcohol, 
tobacco, entertainement and automo- 
biles. Such expenditure is superfluous 
in the sense that a large part of it 
may be said te be in excess of what 
is required for economic efficiency and 
personal weli-being, although the ex- 
` penditure affects large numbers of 
people.” l 

In Re The .Central Provinces 
and Berar Sales of Motor Spirit and 
Lubricants Taxation Act, 1938, 1939 
FCR 18 = (AIR 1939FC 1) GwyerC. J: 
while dealing with excise duty des- 
eribed spirits, beer and tobacco as 
‘articles of luxuries. 


13. It is no doubt true that 
for those who have been lured by the 
charms and blandisments of Lady 
Nicotine there are few things which 
are so soothing to the distraught. ner- 


_of yesterday can well 
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ves and so entertaining as tobacco and 
its manifold preparations.. One of 
them has gone to the extent of say- 
ing that he who doth not smoke hath 
either known no great griefs, or re- 
fuseth himself the softest consolation, 
next to that which comes from hea- 
ven (Bulwer-Lytton, What will he Do 
with It?). Charles Lamb in “A Fare- 
well to Tobacco” observes: “For thy 
sake, tobacco, I would .do anything but - 
die”. The fact all the same remains 
that the use of tobacco has been 
found to have deleterious effect upon 
health and a tax on tobacco has been 
recognized as a tax in the nature of 
a luxury tax. One of the earliest in- 
dictments of tobacec is in Robert Bur- 
ton’s Anatomy of Melancholy where- 
in he says: 


“It’s a plague, a mischief, a vio- 
lent purger of goods, lands, health, 
hellish, devilish, and damned tobacco, 
ae ruin and overthrow of body and 
soul.’ 


Another indictment is from James I 
of England (Counterblaste to Tobacco) 
when it is said: 

“A custom (smoking) loathsome 
to the eye, harmful to the brain, dan- 
gerous to the lungs, and inthe black 
stinking fume thereof, . nearest re- 
sembling the horrible Stygian smoke 
of the pit that is bottomless.” 


The taxation of the objects. of proce- 
dures of luxurious consumption has 
aimed at two purposes, on the sur- . 
face contradictory: the suppressing or 
limiting of this consumption and the 
deriving of a public income from it. 
On closer inspection a good deal of 
this contradiction vanishes, when it is 
seen that prohibition and taxation of 
luxury tend equally to fix certain le- 
vels and standards af living, as against 
economic and social progress, which is 
tending to “level” such differences 
(see page 634 of the Encyclopaedia of 
the Social: Sciences Volumes IX-X, 
14th Printing). 


14. It may bə added that there 


is nothing static about what constitu- 


tes an article of luxury. The luxuries 
become the 
necessities of today. Likewise, what 
constitutes necessity for citizens of 
one country or for those living in a 
particular climate may well be look- 
ed upon as an item of luxury for the 


1976 


nationals of another country o~ for 
_ those living in a different clirnaæœ. A 
number of factors may have to betaken 
into account in adjudging a com- 
modity as an article of luxury. Any 
difficulty which may arise in berder- 
line case would not be faced when 
we are dealing with an article like 
tobaeco, which has been recogniced to 
be an article of luxury and is hæmful 
to health. 

15. The learned Judges cf the 
High Court were of the opinior that 
the levy of tax in question wa vlo- 


lative of Article 301 of the Corstitu- 


tion, according to which subject to 
the provisions of Part XII, zrade, 
commerce and intercourse throvzhout 
the territory of India shall be free. 


The learned Judges in this ccnn=ction ~ 


took the view that the levy of -ax as 
a condition preceding to the en-ry of 
goods into a place directly impeded 
the flow of trade to that place. The 
conclusion arrived at by the High 
Court in this respect, in our ofinion, 
was correct and sound. The appellants 
were A class licensees. According to 
Rule 16 of the rules issued on Janu- 
ary 25, 1951, A class licensees shall 
be entitled to purchase - tobacco from 
any dealer within or. without the 
State without any quantitative restric- 
tion. This class of licensees could 
sell only to other A class, dicen- 
sees or B class licensees. It we also 
mentioned in that rule that the Lcence 
fee would be realised only foz the 
quantities brought in from oatside. 
Perusal of the rules shows that it was 
imperative for the A class licenrees to 
pay the licence fee in advance ‘efore 
they could bring tobacco within the 
taxable territory. We agree with the 
learned Judges of the High Court that 
such levy directly impedes the free 
flow of trade and as such is viclative 
of Article 301 of the Constitution. 
16. The next question which 
arises for consideration is wheth=r the 
levy of tax is protected by Artice 304 
(b) of the Constitution. Artic 304 
(b) reads as under: 


“304. Notwithstanding anyth.ng in 
Article 301 or Artiéle 303, the egis- 
lature of a State may by law— | 

(ay cue 
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(b) impose such reasonable res- 
trictions on the freedom of trade. com- 
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merce or intercourse with er within 
that State as may be required in the 
public interest: l 


Provided that no Bill or əmend- 
ment for the purposes of clause (b) 
shall be intrcduced or moved in the 
Legislature of a State without the 
previous sanction of the President.” 
We may observe that the require- 
ment cf the proviso regarding the 


of Kerala 


‘sanction of the President has been 


satisfied. It is no doubt true that the 
assentofthe President was given sub- 
sequent to the passing of the Bill 
by. the legislature but that fact would 
not affect the validity of the impugn- 
ed Act in view of.the provisions of 
Article 255 of the Constitution. 


17. Clause (b) of ‘Article 304 
empowers the Legislature of a State 
notwithstanding anything in Article 
301 or Article 303 but subject to the 
sanction of the President to impose 
reasonable restrictions on the freedom 
of.trade, commerce or intercourse 
with or within that State as may be 
required in the public interest. Arti- 
cle 302 confers power upon Parlia- 
ment to impose by law such restric- 
tions on the freedom of trade, com- 
merce or intercourse between one 
State and another or within any part 
of the territory of India as may be 
required in the public interest. Per- 
usal of Article 302 and Article 304 
shows that while Parliament can im- 
pose restrictions on the freedom of 
trade, commerce or intercourse be- 
tween one State and another or with- 
in any part of the territory of India 
as may be required in the public in- 
terest, so far as the State Legislatures 
are concerned, restrictions must, 
satisfy two requirements, firstly, they 
must be in the public interest and, 
secondly the restrictions should bej- 
reasonable. Shah J. speaking for the 
majority of the Constitution Bench in 
the case of State of Madras v ` 
N. K.. Nataraja Mudaliar, (1968) 3 
SCR 829 = (AIR 1969 SC 147) observ- 
edthatthe exercise of the power to 
tax may normally be presumed to bein 
the public interest. The above obser- 
vations though made in the context of 
Article 302 have equal relevance 
under Art, 304. Not much argument 
is needed to show that the power to 
tax is essential for the maintenance of 
any governmental system. Taxes are 
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levied usually for the obvious purpose 
of raising revenue. Taxation is also 
resorted to as a form of regulation. 
In the words of Justice Stone, “every 
tax is in some measure regulatory” 
(Sonzinsky v. United States (1937) 300 
US 506). According to Roy Blough, the 
taxing power “becomes an instrument 
available to Government for accom- 
plishing objectives other than raising 
revenues” The Federal Taxing Process, 
page 410 (quoted on page 262 of 
American Constitutional Law by Tre- 
solini and Shapiro, 3rd Ed.). 


To some extent every tax imposes 
an economic impediment. to the acti- 
vity taxed as compared with others 
not taxed, but that fact by 
would not make it unreasonable. It 
is well-settled that when power is 
conferred upon the legislature to levy 
tax, that power must be widely cons- 
trued; it must include the power io 
impose a tax and select the articles or 
commodities for the exercise of such 
power; it must likewise include the 
power to fix the rate and prescribe 
the machinery for the recovery of 
tax. This power also gives jurisdiction 
to the legislature to make such pro- 
visions as, in ‘ts opinion, would be 
necessary to prevent the evasion of 
the tax. As observed by Chief Justice 
Marshall in M’Culloch v, Maryiand, 
(1819) 4 Law ed 579, 607 “the power of 
taxing the people and their property 
is essential to the very existence of 
Government, and may be legitimately 
exercised on the objects to which it 
is applicable to the utmost extent to 
which the Government may choose to 
carry it.” There can also be no doubt 
that the law of taxation in the ulti- 
mate analysis is the result of the 
balancing of several complex conside- 
rations. The legislatures have a wide 
discretion in the matter. 


18. In considering the question 
as to whether the restriction is 
reasonable in public interest, the court 
will have to balance the importance 
of freedom of irade as against the re- 
quirement of public interest. Article 
304 (b) necessarily postulates that 
considerations of public interest may 
require and justify the imposition of 
restrictions on the freedom of trade 
provided they are reasonable. In de- 
termining the reasonableness of the 


itself — 
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restriction, we shall have to bear in 
mind the importance of freedom of 
trade and the requirement of public 
interest. It is a question of -weighing 
one relevant consideration against an- 
other in the contexi of the larger pub- 
lic interest (see Khyerbari Tea Co. 
Ltd. v. State of Assam, (1964) 5 SCR 
975 = (AIR 1964 SC 925).) 


19. We agree with Mr. 
Krishnamurthy Iyer that the onus 
of showing that the restrictions on the 
freedom of trade, comrmerce or inter- 
course in the public interest are rea- 
sonable, is upon the State. It is also 
true that no effort was made in the 
affidavit filed on behalf of the State 
in this case to show as to how the res-. 
trictions were reasonable, but that 
fact would not necessarily lead the 
court to hold that the restrictions are 
unreasonable. If the court on consi- 
deration of the totality of facts finds 
that the restrictiors are- reasonable, 
the court would uphold the same in 
spite of lack of details in the affidavit 
filed on behalf of tne State. In judg- 
ing the question of reasonableness of 
restriction in the present case, we 
must bear in mind that the levy of 
luxury tax relates to tobacco, the con- 
sumption of which involves health 
hazard. ‘Regulation of the sale and 
stocking of an article like tobacco 
which has a health hazard and is con- 
sidered to be an article of luxury by 
imposing a licence fee for the same, 
in our opinion, is a permissible res- 
triction in public interest within Arti- 
cle 304 (b) of the Constitution. The 
material on record shows that except 
for cultivation of tobacco on experi- 
mental basis, no tcbaeco is grown in 
the area with which we are con- 
cerned. The levy of luxury tax is 
bound to result in raising the price of 
tobacco in the area of erstwhile 
states of Travancore and Cochin, One 
of the likely effects of the enhance- 
ment of the price of a commodity en- 
tailing health hazards is to lower its 
consumption. 


24, The fact that there is no 
commercial production of tobacco in 
the area with which we are concern- 
ed would show that there is no dis- 
crimination between tobacco brought 
from outside that area and the local- 
ly grown tobacco because in fact 
there is no tobacco of the latter cate- 
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gory, except that grown on experi- 
mental basis. | 


2i. Argument has been ad- 
vanced on. behalf of the appeLants 
that the provisions of the Act de not 
apply to the entire State of Kerala 
but apply only to those areas which 
were parts of erstwhile States of Tra- 
vancore and Cochin. The restriction 
of the operation of the Act to orly a 
part of the area of the State would 
show, it is urged, that the restriction 
is unreasonable. This contention, in 
our opinion, is not well-founded. The 
fact that the operation of the Act is 
confined to a particular area and 
does not extend to the entire state 
is due to historical reasons. The ob- 
ject of the Act-was to validate the re- 
coveries already made. In the case 
of Nazeeria Motor Service v. State of 
Andhra Pradesh, (1970) 2 SCR &2 = 
(AIR 1970 SC 1864), the appellants, 
‘who were motor transport operators, 
challenged the increase in surcharge 
of the fares and freights imposed by 
the Andhra Pradesh Motor Vehicles 
(Taxation of Passengers and Goods) 
Amendment and, Validation Act, 1961. 
It was urged that. the Act fell with- 
in the mischief of Article 301 of the 
Constitution and was not protected by 
Article 304 (b) and Article 19(1) ($ 
of the Constitution. Contention was 
also advanced that the provisions of 
the said Act were violative of Arti- 
cle 14 of the Constitution. In support 
of the above contentions, reference 
was made to the fact that the Act 
had been made applicable to the 
Andhra area and had not been made 
applicable to the Telengana area. Some 
other grounds were also relied upon 
to challenge the valicity of the Act. 
This Court upheld the validity of the 
‘Act and repelled the contentions. No 
doubt this Court referred to the cir- 
cumstance that the levy of tax was 
confined only to the Andhra area and 
was not operative in the Telenzana 
area in context of the argument that 


the Act was violative of Article [4of 


the Constitution the fact all the same 
remains that one of the grounds ad- 
vanced with a view to assail the vali- 
dity of the Act was that its provi- 
sions were not applicable to the Telen- 
gana area. We are unable to acrzede 
to the submission that this Court lost 
sight of the fact that the Act was not 
1976 S.C/13 I G—12-A 
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holding that its provisions were pro- 
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applicable to the Telengana area. in 





tected by Article 304(b) of the. Con- 
stitution. 


22. It is ies true that thel 
levy of tax relates only to the: period! 
from August 17. 1950 to December 31, 
1957, but that too was due to the his- 
torical reason that the licence fee 
had been realised only during that pe- 
riod and the object of the impugned 
Act was to validate the recovery al- 


_ ready made. 


23. Argument has also been 
advanced hv Mr. Krishnamurthy Iyer 
that the impugned Act is a colourable 
piece of legislation because what is 
sought to be done is to validate the 
levy ` made under provisions of 
law which were found to have been 
repealed. It is further pointed out 
that those provisions of the law were 
found by this Court to be similar to 
the provisions of the Central Excises 
and Salt Act and, as such, those pro- 
visions were beyond the competence 
of a State Legislature: Any levy 
made under those provisions cannot, 
according to the learned counsel, be 
validated by the State Legislature. 
The above argument has a seeming 
plausibility, but, on deener examina- 
tion, we find it to be not tenable. It 
is no doubt true, as stated by this 
Court in the case of Jaora Sugar Mills 
(P) Ltd. v. State of Madhya Pradesh, 
(1966) 1 SCR 523 = (AIR 1986 SC 
416), that when an Act passed by a 
State. Legislature is invalid on the 
ground that the State Legislature did 
not have legislative. competence to 
deal with the topics covered by it, in 
that event even Parliament cannot 
validate such an Act, because the ef- 
fect of such attempted validation, in 
substance, would be to confer legis- 
lative competence on the State Legis- 
lature in regard to a field or topic 
which, by the relevant provisions of 
the schedules to the Constitution, is 
outside its jurisdiction. Where a to- 
pic is not included within the rele- 
vant List dealing with the legislative 
competence of the State Legislature, 
Parliament, by making a law cannot 
attempt to confer such legislative 
competence on, the State- Legislatures. 
The above principle would, however, 
have no application where, as in the 
present case, what is sought to be 
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done is to validate the recovery of H- 
cence fee for stocking and vending 
of tobacco. The impugned provisions 


under which that levy is sought to. 


be made with a retrospective effect 
have nothing to do, as already point- 
ed out above, with producion and 
manufacture of tobaceo. The levy is 
sought to be made as luxury tax 
which’ is within the competence of 
the State Legislature and not as ex- 
cise duty which is beyond the legis- 
lative competence of the State Legis- 
lature. If the levy in question can 
be justified under a provision which 
is within the legislative competence 
of the State Legislature, the levy 
Shall be held to be validly imposed 
and cannot be considered to be im- 
permissible. 


24, Where a challenge to the 
validity of a legal enactment is made 
on the ground that it is a colourable 
piece of legislation, what has to be 
proved to the satisfaction of the 
court is that though the Act ostensi- 
bly is within the legislative compe- 
tence of the legislature in questicn, 
in substance and reality it covers 
field which is outside its legislative 
competence. In the present case we 
find that in enacting the impugned 
provisions, the State Legislature, as 
already pointed out above, has exer- 
cised a power of levying luxury tax 
in the shape of licence fee on the vend 
and stocking of tobacco. The enact- 
ment of a law for levying luxury tax 
is unquestionably within the legisla- 
tive competence of the State Legisla- 
ture in view of Entry 62 in List II of 
the Seventh Schedule to the Consti- 
tution, As such, it cannot be saig 
that the impugned Act is a colour- 
able piece of legislation. In the case 
of Jaora Sugar Mills (P) Ltd.. (1966) 
1 SCR 523 = (ATR 1966 SC 416) a 
cess was levied under the Madhya 
Pradesh Sugarcane (Regulation of 
Supply and Purchase) Act, 1958 on 
sugareane. This Court in the earlier 
case of Diamond Sugar Mills, (1961) 3 
SCR 242 = (AIR 1951 SC 652) had 
held that such a levy was not 
valid. Following the above decision 
the Madhya Pradesh High Court 
struck down 8. 23 which was the charg- 
ing section of the Madhya Pradesh 
Sugarcane (Regulation of Supply and 
Purchase) Act, 1958. There were simi- 
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lar Acts in several other States which 
suffered from the same infirmity and 
to meet that situation, Parliament 
passed the Sugarcane Cess (Valida- 
tion) Act, 1961. The Act made valid 
by Section 3 all the assessments and 
collections made ktefore its commence- 
ment under the various State Acts 
and laid down that all the provisions 
of the State Acts as well as the rele- 
vant notifications, rules, etc, made 
under the State Acts would be treat- 
ed as part of Section 3. It was fur- 
ther provided that the said section 
shall be deemed to have existed at 
all material times when the cess was 
imposed, assessed and collected under 
the State Acts. The appellant, a su- 
gar factory, was asked to pay the 
cess for the years 1959-60 and 1960- 
61. The appellant challenged the 
levy. The High Court having djs- 
missed the petition, the appellant 
came to this Court. Among the vari- 
ous contentions which were advance- . 
ed on behalf of the appellant in the 
case were: (1) What the validation of 
the Act had done was to attempt to 
cure the legislative incompetence of 
the State Legislatures by validating 
State Acts which were invalid on the 
ground of absence of legislative com- 
petence in the respective State Legis- 
latures; (2) Parliament had passed the 
Act in question not for the purpose 
of levying a cess of its own, but for 
the purpose of enabling the respec- 
tive States to retain the amounts 
which they had illegally collected. 
The Act was, therefore, a colourable 
piece of legislaticn: and (3) The Act 
had not been passed for the purposes 
of the Union of India and the recove- 
ries of cesses which were retrospec- 
tively authorised by it were not like- 
ly to go into the Consolidated Fund 
of India. The Constitution Bench of 
this Court speaking through Gajendra- 
gadkar C.J. repell=daJl the above con- 
tentions. It was held by this Court 
that if collectiors are made under 
statutory provisions which are invalid 
because they deal with a topic outside 
the legislative competence of the State 
Legislature, the Parliament can in 
exercise of its undoubted legislative 
competence, pass a law retrospectively 
validating the said collections by con- 
verting their character into collections 


made under its cwn statute operating 
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case is concerned, we have already 
pointed out above that it was w.thin 
the competence of the State Legisla- 
ture to make a law in respect of lu- 
kury tax and to recover that tax in 
the shape of licence fee for vend and 
stocking of tobacco. The State Lagis- 
lature has sought to validate the re- 
covery of the amounts already made 
by treating those amounts as luxury 
tax. The fact that the validation of 
the levy entailed converting the cha- 
racter of the collection from an im- 
permissible excise duty into permis- 
sible luxury tax would not rend2r ił 
unconstitutional. The only condi-ions 
are that the levy should be of a na- 
ture which can answer to the deserip- 
tion of luxury tax and that the State 
Legislature should be competent to 
enact a law for recovery of luxury 
tax. Both these conditions as stated 
above are satisfied. 


25. As regards the powe- of 
- the legislature to give retrospective 
operation to a tax legislation. we may 


also refer to the case of Ramkrishna. 


v. State of Bihar, (1964) 1 SCR 897 = 
(ATR 1963 SC 1667) wherein it was 
held that where the legislature can 
make a valid law. it can provide nof 
only for the prospective operatioa of 
the material provisions of the said 
law but can also. provide for the re- 
trospective operation of the said pro- 
visions. The legislative vower was 
held to include the subsidiary or the 
auxiliary power to validate law 
which had been found to be invalid. 
It was also observed that in judging 
the reasonableness of the retrospective 
operation of law for the purpose of 
Article 304(b). the test of length of 
time covered by the retrospective 
operation could not by itself be treat- 
ed as decisive. Again in the case of 
Epari Chinna Krishna . Moorthy v. 
State of Orissa. (1964) 7 SCR 185 = 
(AIR 1964 SC 1581) the Constitution 
Bench of this Court repelled the argu- 
ment that a legislation should be 
held to be invalid because its retro- 
spective operation might operate 
harshly in some cases. - 


' 26. As a result of the akove, 

we would hold that the impuzned 
provisions are protected by Article 
304 (b) of the Constitution. 
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27. Lastly, it has been argued 
that Section 6 of the impugned Actis 
invalid because- it provides fòr pay- 
ment of an amount which had been 
refunded in pursuance of the order. 
of this Court. Section 6 is thus stat- 
ed to be an encroachment by the 
legislature upon a judicial field. This 
contention, in our opinion, is bereft of 
force. If a provision regarding the 
levy of luxury tax is within the com- 
petence of the State Legislature, the- 
said Legislature would be well with- 
in its competence to enact a law for 
recovery of an amount which, though 
already refunded. to a party, par-i 
takes of the nature of luxury tax in 
the light of that law. If an amount; 
can answer to the description of lu- 
xury tax, there would be no iegall 
impediment to recovering the same}. 
as luxury tax, even though initially it; 
was recovered or sought to be re- 
covered as something different from 
luxury tax. j 


28. As a result of the above, 
we dismiss these appeals, but, in the 
circumstances, leave the parties to- 
bear their own costs. ; 


“Appeals dismissed. 
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Om Prakash, Appellent v. Delhi Ad- 
ministration and another, Respondents. 


Criminal Appeal No. 138. of 1971, D/- 
10-12-1975. 


(A) Prevention of Food Adulteration 
Act (1954), Ss. 2 (xiii), 7 and 16 — Taking 
of samples for analysis from’ different re- 
ceptacles at oxe and same time — Taking 
of each sample constitutes separate trans- 
action of sale. Observations in AIR 1962 
Cal 611, Overruled, 


Where samples are taken from diffe- 
rent receptacles for the purpose of ana- 
lysis, the taking of each sample would be 
a separate transaction of sale and each 
such transaction of sale would constitute 
a separate offence, if the sample is found 
to be adulterated, (1891) 2 QB 304, Relied 
on: -Cr. Rev. No. -232 of 1969, D/- 22-3-1971 


*(Criminal Revn. No. 232 of 1969, “D/- 
29-2-1971—(Dethi).} 
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(Delhi), Affirmed; Observations in AIR 
1962 Cal 611, Overruled. ‘Paras 8 and 9) 
It is only where samples are taken 


from the same receptacle at one and the 


seme time or within reasonable proximity 
of time that it may rot be possible to say 
that the taking of each of these samples 
constitutes a distinct and separate sale. 
When a sample is once taken from the 
receptacle for analysis, there cannot be 
any question of taking another sample for 
-analysis at the same time. It is only where 
a sampie is taken for analysis that its tak- 
ing constitutes a sale. But in the other two 
cases, where samples are taken from d'f- 
ferent receptacles. though stocked at one 
place—at one time or at different times— 
or samples are taken from the same re- 
ceptacle at different times, the taking of 
each sample wculd constitute a sale and 
hence a distinct and separate offence. 
(Paras 8 and 9) 


Cases Referred: Chronological Paras 
AIR 1962 Cal 611 = (1962) 2 Cri LJ fe 
(1891) 2 QB 304 = 60 LJMC 143 9 


M/s. K. C. Kalra, R. C. Verma and 
S L. Aneja, Advocates, for Appellant; Mr. 
F. S. Nariman, Sr. Advocate (M/s. B. P. 
Maheshwari, N. K. Jain and Suresh Sethi, 
Advocates with him), for Respondent 
No, 2. 


Judgment of the Court was delivered 
by 


BHAGWATI, J.:— This appeal, by 
special leave, raises a short and interest- 
ing: question of law relating to the inter- 
pretation of the provisions of the Preven- 
tion of Food Adulteration Act, 1954. The 
facts giving risa tc the appeal are few 
and may be briefly stated as follows. 


2. On 12th July, 1967, a raiding 
party headed by Dr. A. D. Kumar, the 
Assistant Health Officer of the Municipal 
Corporation of Delhi and comprising 
inter alia Shanti Nath, Navnit Lal, H. R. 
Sood and H. K. Bhanot, Food Inspectors, 
intercepted a truck bearing No. DLL 1925 
near Chandni Chowk, Delhi at about 7 
a.m..in the morning. The truck contained 
twenty-five to thirty cans of cow’s milk 
which was being carried for sale by the 
appellant, The raiding party took the 
truck inside the compound of the Muni- 
cipal office and there, samples of cow's 
milk were taken from eight cans chosen 
at random by different Food Inspectors, 
one sample being drawn from each can. 
Each sample was divided into three parts 
and after carrying out the usual formali- 
ties, one part of each sample was sent to 
the Public Analyst for analysis. The re- 
sult of the analysis was that each sample 
was found to be adulterated under 58. 2, 
sub-section (i), cl. (1) of the Act, in that 
the percentage of non-fat solids was 
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jower than that prescribed by item A 
11.01.01 read with Hem A 11.01.11 in 
Appendix B to the Prevention of Food 
Adulteration Rules, 1955. The prescribed 
minimum percentage of non-fat solids in 
cow’s milk in Delhi was 8.5 while the per- 
centage found in each of the samples was 
below that figure. Ir fact, it varied from 
sample, to sample and ranged ‘between. 
5.47 and 8.06. On finding, as a result of 
the report of the Futlic Analyst, that 
each sample was adulterated under Sec- 
tion 2, sub-section. (i), el. (1). the Munici- 
pal Corporation filed four different com- 
plaints against the eppellant, one in res- 
pect of four samples. the other in respect 
of two samples and the third and the 
fourth in respect of each of the remain- 
ing two samples. Th2 cases arising out of 
the first two complaints were consolidat- 
ed and a single charge was framed in res- 
pect of six samples on the ground that the 
appellant sold to the Food Inspectors sam- 
ples of adulterated cow’s milk out of six 
cans which he was carrying for sale and 
thereby committed an offence punishable 
under Section 16 read with Section 7 of 
the Act. Similar charges were framed in 
the remaining two cases, the charge in 
one case ‘being for sele of sample of adul- 
terated cow’s milk out of the seventh can 
and the charge in the other being for sale 
oi sample of adulterated cow’s milk out 
of the eighth can. 


3. So far as the first case is con- 
cerned, the learned Magistrate accepted 
the prosecution case, including the report 
of the Public Analyst and held that the 
appellant was guilty of selling to the 
Food Inspectors samples of adulterated 
cow’s milk out of six cans carried by him. 
But instead of treating the sale of each 
sample as a distinct and separate offence, 
the learned Magistrate regarded the sales 
of the six samples zs forming part of the 
same transaction ard constituting only 
one offence, since all the six samples were 
taken at the same time from the cans 
which the appellant was carrying in the 
truck, The learned Magistrate, in this 
view, convicted the apnellant of a single 
offence under Secticn 16 read with Sec- 
tion 7 of the Act ani sentenced him to 
suffer rigorous imprisonment for a period 
of six months and to pay a fine of Rupees 
1,000 or in default to suffer imprisonment 
for a further period cf three months, The 
other two cases also in view of the report 
of the Public Analyst and other prosecu- 
tion evidence, resulted in the conviction 
of the appellant urder Section 16 read- 
with Section 7 of the Act and in each of 
those two cases, the appellant was sen- 
tenced by the learned Magistrate to suffer 
rigorous imprisonment for a like period 
and to pay a fine in a like amount as in 
the first case. The sentences of imprison- 
ment in the three cases were, however, 


1976 


directed to run .concurrently with one an- 
other. 


4. The appellant preferred taree 
appeals tc the Additional Sessions Judge, 
Delhi, one in respect of conviction and 
sentence in each case. So far as the first 
case is concerned, the ‘learned Additional 
Sessions Judge maintained the conviction, 
but taking the view that the only defici- 
ency in the quality of samples of cow’s 
milk sold by the appellant being in` res- 
pect of non-fat solids and there also, the 
deficiency being very small. ranging enly 
from 0.45 to 2.65, the sentence awarded 
to the appellant was rather excessive, the 
learned Additional Sessions Judge reduc- 
ed the sentence to rigorous imprisonment 
for three months, leaving the sentenca of 
fine untouched, The conviction in’ the 
secend case was also maintained in apneal 
but the learned Additional Sessions Judge 
held that the offence in that case would 
constitute a part of the offence in the irst 
case and hence he did not think tha-:. a 
separate sentence would be called for or 
justified and ‘in this view he confirmed 
the conviction of the aprellant, but set 
aside the sentence imposed on him. So 
also in the third case, the learned Addi- 
tional Sessions Judge made the same 
order in appeal maintaining the convic- 
tion of the appellant but setting aside the 
sentence passed on him, 


a. It does not appear from the re- 
cord whether the appellant preferred any 
revision application . against the order 
passed by the learned Additional Sessions 
Judge in the second and third cases ir. so 
far as it confirmed the conviction of the 
appellant or the State preferred any revi- 
sion application against that order in so 
far as it set aside the sentence impcsed 
on the appellant. But so far as the order 
passed by the learned Additional Sessions 
Judge in the first case was concerned, the 


appellant preferred a revision applica“ion. ` 


against it in the High Court of Delhi. The 
first case, as already pointed out abcve, 
related to sales of samples. of adultere‘ed 
cow's milk out of six cans carried by the 
appellant. Both the learned Magistrate 
and the learned Additional Sessions Judge 
had treated the sales of these six samples 
as forming part of the seme transacfon 
and constituting one single offence, The 
High Court, however, took the view that 


the sale of each sample constituted a dis- 


tinct and separate offence and the appel- 
lant was,. therefore. liable to be tried not 
for one single offence but for six dif- 
ferent offences in respect of sales of six 
samples, The High Court observed that 
the sale of eath sample was a separate 
sale and each such sale constituted a sesa- 
rate breach of the provisions of Section 7 
of the Act leading to a separate offence 
punishable under Section 16 of the Act. 
The High Court accordingly set aside the 
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order of conviction and sentence passed 
against the appellant and remanded the 
case to the learned Magistrate for retrial 
of the appellant for each of the six dif- 
ferent offences constituted by the sales of. 
six samples. This led to the filing of the 
present appeal with special leave obtain- 
ed from this Court. 


6. The appellant, contended that 
the gravamen of the charge against him 
was. that he had stored for sale adulterat- 
ed cow’s milk in six cans carried by him 
in the truck. The act of storing was one 
single act and it was immaterial whether 
the storing was in one can or in several! 
cans. Merely because samples were taken 
by the Food Inspectors from different 
cans, it did not mean that so many dif- 
ferent offences were committed by the ap- 
pellant, for the different samples only 
confirmed that cow’s milk stored ‘by the 


_appellant in these cans was adulterated. 


The offence was one and single and that 
was storing adulterated cow’s milk for 
sale, whether in one can or more. It was 
alleged on behalf of the appellant that 
even if the offence charged against the 
appellant were not storing adulterated 
cow’s milk for sale, but selling samples of 
adulterated cow’s milk out of six cans to 
the Food Inspectors for analysis, taking 
of sample from each can did not consti- 
tute a distinct and separate offence of 
selling adulterated cow’s milk. There was 
only.one sale by the taking of samples 
from six cans, since all the samples were 
of the same article of food, namely, cow’s 
milk and were taken at the same place 
and at the same time. Otherwise, con- 
tended the appellant, the result would be 
that if the Food Inspector goes on taking 
samples from the same stock of cow's 
milk or other article of food. the sale of 
each sample would constitute an indepen- 
dent offence and there would be as many 
offences as the number of samples taken, 
though the stock of the commodity is the 
same. That would ‘be a most startling and 
unjust consequence, Therefore, said the 
appellant, though samples were taken by 
the Food Imspectors from six different 
cans, there was only one offence of selling 
adulterated cow’s milk committed by the 
appellant and the High Court was in error 
in holding that the appellant was liable 
to be tried for six different offences. 
These were the two contentions urged on 
behalf of the appellant in support of the 
appeal. Neither of these two contentions 
is, in our opinion, well founded and both 
must be rejected. 


T: It is clear on a plain reading of 
Section 7 of the Act that the acts prohi- 
bited by that.section include manufactur- 
ing for sale, storing, selling or distribut- 
ing any adulterated article of food. The 
law is now well settled that the act` of. 
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scoring an ‘adulterated article of food 
' would be an offence only if storing is for 
sale. If adulterated article of food is stor- 
ed by any person for consumption or for 
any purpose other than sale, it would not 
come within the inhibition of the section. 
Now, when, out of adultérated article of 
food stored for sale, a quantity is sold, 
the sale constisutes an offence distinct and 
independent from the offence of storing 
for sale. Not only is the act of storing for 
sale an offence but also the act of ‘selling 
out of the adulterated article of food so 
stored. Here in the present case, the 
charge against the appellant was not of 
storing adulterated cow's milk for sale. 
It was a charge of selling to the Food Ins- 


pector samples of adulterated cow’s milk > 


out of six cans carried by the appellant. 
It is, therefore, unnecessary to consider 
whether storing of adulterated .cow’s milk 
in each of the six cans constituted a dis- 
tinct and separate offence and we do not 
express any opinion on it. The only issue 
which, requires to be considered by us is 
whether the sale of sample of adulterated 
cow’s milk fram each can constituted a 
distinct and separate offence or there was 
only one offence committed ‘by the appel- 
lant by selling samples of adulterated 
cow’s milk from six cans. 

8. Now, the definition: of ‘sale’ in 
Section 2 (xiii) includes within it sale of 
any article of food for analysis and it 
would seem that even if several samples 
are taken by the Food Inspector for ana- 
lysis from the same stock of adulterated 
article of food, taking of each sample 
would constitute a distinct and indepen- 
dent sale and each such sale would be an 
offending act attracting the penal provi- 
sions of the Act. The position would in- 
deed be beyond doubt where samples are 
taken from different receptacles. whether 


‘at one and the same time or at different. 


times, because each sample would be 


taken for determining whether the arti-. 


cle of food in a particular receptacle is 
adulterated or not. It may be that the 
‘article of food in one receptacle is adulte- 
-yated, while in the other it is not, and 
even the nature and degree of adultera- 
tion may vary from one receptacle to an- 
other. Each sample taken would, there- 
fore, tbe really and truly for the purpose 
of analysis. So also there would be no 
scope for argument where samples are 
taken from the same receptacle at dif- 
ferent times, because sample, taken at an 


earlier point of time, if found adulterat- ` 


ad on analysis, would merely show that 
the article of food in the receptacle at 
that particular point of time was adulte- 
rated and it would not dispense with the 
analysis of the article of food in the re- 
centacle at-a later point of time. for at 
such later point of time, the article of 


food in the receptacle may not be adulte- 
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rated or it may consist of different pro- 
portions or the adulteration in it may be 
much more deleterious or ‘injurious to 
human health. The taking of each.. sam- 
ple would be necessary and justified for 
the purpose of analysis, and hence each 
taking of sampie would constitute a dis- 
tinct and independent sale. It is only 
where samples are taken from.the same 
receptacle at one and the same time or 
within reasonable proximity of time that 
it may not be possible to say that the tak- 
ing of each of these samples constitutes 
a distinct and separate sale. When a sam- 
ple is once taken from the raceptacle for 
analysis, there cannot be any question of 
taking another sample for analysis at the 
same time. The taking of the second sam- 
ple would be wholly unnecessary so far 
as the purpose of analysis is concerned 
and it would lay itself open to an attack 
that it is not really and truly for the pur- 
pose of analysis. It. is only where a sam- 
ple is taken for analysis. that its taking 
constitutes a sale. The taking of the 
second sample would not, therefore, 
amount to a sale involving an offence. But 
in the other two cases, where samples are 
taken from different receptacles, though 
stocked at one place—at one time or at 
different: times—or samples are taken 
from the same receptacle. at different 
times, the taking cf each sample would 
constitute a sale and hence a distinct and 
separate offence. Ei i 


9. - This view, which we are taking, 
is clearly supportec ‘by the decision of the 
Queen's Bench Division in Fecitt v. Walsh, 
(7891) 2 QB 304. There. while the appel- 
lant was delivering at a workhouse milk 
eontained in five cans pursuant to a con- 
tract of sale. the respondent, acting under 
S. 3 of the Sale of Food and Drugs Act 
Amendment Act. 1879. procured a sample 
from each of the five cans and on finding 
that there was a large deficiency of cream 
in two of the samples, the respondent laid 
two separate informations against the av- 
pellant in respect of those two samples 
under S. 9 of the Sale of Food and Drugs 
Act, 1875. The Justices convicted the ap- 
pellant in a separate penalty upon each 
information and on appeal against these 
convictions. the appellant contended that 
on the facts. there could not be more 
than one information against him, since 
there was only one sale of milk by him 
and it was being delivered in five cans 
merely because that was -a convenient 
form of delivery. Day, J., nezatived this 
argument of the appellant and held that 
procuring of each sample was a separate 
offence as to each can in respect of which 
an information could be laid against him 
and the convictions of the appellant ‘on 
the besis of separste informations laid 
against him were, therefore, right: The 
learned Judge observed: | l 
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“As far as he was concerned -here 
were five transactions: in respect of each 
of those transactions he must have pro- 
ceeded under the statute and would then 
be deemed to have purchased in each case 
from the seller. It seems to me that the 
sergeant in procuring these samples must 
ibe deemed to have been the purchase- in 
each particular case, and that as he was 
the purchaser of five samples, the pur- 
chase of each one was a separate trarsac- 
tion, and that in respect.of each of them 
an information would lie. As a matter of 
fact, the respondent only proceedec in 
respect of two of the samples, obtaining a 
separate conviction upon separate infor- 
mations in respect of éach of them, and 
our answer to the first question must be 
that he was right, and that more than one 
information could be laid against the ap- 
pellant.” i 


The analogy of this decision is strizing 
and it clearly shows that where samples 
are taken from different receptacles for 
the punpose of analysis, the taking of 2ach 
sample would be a separate transaction of 
Sale and each such transaction of sale 
would constitute a separate offence, if the 
sample is found to be adulterated. 


10. The appellant leaned heevily 
on the decision of the Calcutta High 
Court in Sanker Lal Agarwalla v. Cozpo- 
ration of Calcutta, AIR 1962 Cal 611 
where it was hela by D. N. Das Gupte, J., 
that where three Food Inspectors visit the 
godown of an accused dealing in ghee the 
same day and at the same time and each 
takes samples of ghee from three dif- 
ferent lots of tins and the three samoles 
collected are found adulterated, the of- 
fence committed under the Prevention of 
Food Adulteration Act by the accused is 
the same, namely, the offence of storing 
and selling adulterated ghee at the perti- 
cular hour of the particular day and it 
cannot be said that three distinct offemces 
under Section 7 of the Act have teen 
committed by the accused and conse- 
quently when “three separate prosecu- 
tions under Section 7 of the Act have teen 
launched against the accused and he is 
convicted in one of the prosecutions, the 
other two prosecutions are barred urder 
Section 403, criminal Procedure Cole”. 
But we do not think this decision can be 
invoked in aid of the contention of the 
appellant. It is clear from the facts of this 
case that the three prosecutions against 
the accused were not for three different 
transactions of sale constituted by the 
taking of samples from three lots of tins 
of ghee, but were for three different acts 
of storing adulterated ghee and it was for 
this reason that D. N. Das Gupta, J., ob- 
served that the single act of storing adul- 
terated ghee could not be split up nto 
three different acts according to brands 
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and the launching of three different pro- 
secutions on the ground that three dis- 
tinct offences have ‘been committed by the 
accused was not justified or warrantied by 
law. We are not concerned with the cor- 
rectness or otherwise of this observation 
as it is not relevant for the purpose of the 
present case. It is no doubt true that some 
of the observations made in the judgment 
seem to support the contention of the ap- 
pellant that where samples are taken at 
the same time on the same day from dif- 
ferent receptacles kept at tne same place 
—as the six cans in the present case were 
— and each of the samples is found adul- 
terated, there is only one offence com- 
mitted by the accused and not as many 
offences as the number of samples taken 
by the Food Inspectors. But to the extent 
to which these observations refer to the 
offence constituted by the taking of sam- 
ples, we must express our dissent and hold 
that they do not represent the correct law 
on the subject. 


11, We are, therefore, of the view 
that the High Court was right in coming 
to the conclusion that the sale of each 
of the samples taken from the six cans 
constituted a distinct and separate offence 
and the appellant was liable to be tried 
for each of the six offences, We accord- 
ingly dismiss the appeal. 

Appeal dismissed, 
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Ram Prasad and others, Appellants v. 
The State of U. P., Respondent. 


Criminal Appeal No, 204 of 1971, D/- 
9-12-1975. 


(A) Penal Code (1860), Ss. 302, 323 
and 34 — Four accused, two armed with 
lathis, trying to forcibly stack their bund- 
les of grain in frcnt of R’s enclosure — 
R objecting on ground that land where 
they wanted to stack belonged to him —- 
Assault by accused on R with lathis and 
kicks and fists —- Death of R as a result 
of head imjuries caused by lathis — Ot- 
fences for which accused could be con- 
victed. Criminal Appeal No. 2072 of 1987, 
D/- 23-4-1970 (All), Partly Reversed. 


In the village where the parties re- 
sided, the appellants P, M, H and K want- 
ed to forcibly stack their bundles of Bajra 
in front of the enclosure of R, the deceas- 
ed, where he had a hut. R asked the ap- 
pellants not to do so as the land where 


23-4-1970 (AI1.).) 
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they wanted te stack the bundles belong- 
ed to him. P and M who were armed with 
lathis assaulted R with lathis and H and 
K assaulted him with kicks and fists. 
When a person intervened he was alsa 
assaulted with lathis by P and M and 
with kicks and fists by the other two. R 
had three injuries, two on the head caus- 
ed by lathis arid only one at the buttock. 
The person who inte: vened had six sim- 
ple injuries. As a resuli of the injuries R 
died the same day. oo re 
Held (1) tnat the knowledge of the 
appellants that the lathis would'be fuily 
and effectively used in the proress of for- 
cibly occupying the land was not suff- 
cient to establish the common intention of 
committing a crime punishable under Sec- 
tion 302. This could be a relevant fact if 
they had been 5 in number and had form- 
ed an unlawful assembly the common cb- 
ject of which was to forcibly occupy the 
land, There was nothing to indicate’ that 
the appellants had arrived at the scene 
with a pre-planned common intention of 
cavsing the death of R. The manner of 
assault did not necessarily lead to the con- 
clusion that all the four appellants kad 


developed a common intention at the time - 


of the occurrence. Giving. of two .lathi 
blows by the two appellants who were 
armed with lathis did not.suffice to snow 
the common intention of the other two 
appellants. (Para 6) 
(2) that in the light of the medical 
evidence it was clear that each of the two 
appellants P end M simultaneously gave 
a blow with great force on the head of R 
resulting in the fracture of ‘his parietal 
and temporal bones. The facts shewed 
that when each of them gave a blow on 
the heed of R, at the time of giving the 
blow they developed and shared a ccm- 
mon intention of causing such injury to 
him which in the ordinary course of na- 
ture was sufficient to cause his death. 
Their conviction under Section 302 raad 
with Section 34 was, therefore, proper but 
not of the other two, who could only be 
convicted under Section 353 ‘read with 
Section 34 along. with the other two. Cri- 
minal Appeal! No, 2072 of 1967, D/- 28-4- 
1970 (All), Partly Reversed. (Para 7) 
Mr. E. C. Agrawala, Advocate, for 
Appellants; Mr. O. P. Rana, Advocate, for 
Respondent. - 
r Judgment of the Court was delivered 
UNTWALIA, J.:— The four appel- 
lants in this appeal by ‘special leave are 
Ram Prasad alias Dhatdhar. Harbans, 
Mahabir and Kalwa. All. have been con- 
victed under Section 302 read with Sec- 
tion. 34 of the Penal Code and each has 
been sentenced to undergo imprisonment 
. -for life under this count. All of them have 
‘ also been convicted ‘under 
‘read with Section 34 of the Penal Code 
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and a concurrent sentence- of one year’s 
rigcrous imprisonment has been awarded 
to each of them for the said conviction. 
In substance only: two points were urged 
In support of this speal by the appel- 
lant’s counsel and thev are as follows: 

-, (1) That the appellants committed 
the assault on Ram Chandra—deceased 
and his brother Beljit, P.W. 15 in exer- 
cise of their right cf private defence of 
property.’ i. l 

(2) That the conviction of none of the 
appellants under Section 302 with the aid 
of Section 34 of the Penal Code is sus- 
tainable, a . iy 
We shall proceed to state only such facts 
of the case as are necessary for the deci- 
Sion of ‘the above points. Ee 


2. The appellants and the members 
of the prosecution party - namely Ram 
Chandra, the deceased, his son Karori, 
P.W. I and his brother Baljit, -P.W..15 are 
agnatic relations. There was bad ‘bloot 
and enmity inter s2 between them. On 
the 7th of October, 1966 at about 10.30 
A. M. in the village where the parties re- 
side. the appellants wanted to forcibly 
stack their ‘bundles of Baira in front cf 
the enclosure (gher) of Ram Chandra 
where he had a hut. Ram Chandra asked 
the appellants not to do so stating. that the 
land where they wanted to stack their 
bundles of Bajra belonged to them (him?) 
Appellants Ram Prasad and Mahabir were 
armed with lathis. They assaulted Ram 
Chandra with lathis. Appellants Harbars 
and Kalwa assaulted him with kicks and 
fists. When P.W. 15 tried to intervene, he 
was also assaulted with lathis by the two 
appellants Ram Prasad and Mahabir and 
with kicks and fists by the cther two. As 
a result of the injury. Ram Chandra died 
the sarde day late in the evening. 

3.: The Doctor who held. the auto- 
psy over the dead body of Ram Chandra 
found two lacerated wounds skull deep— 
one at the midline cf the head and the 


other.on the left s.de. On inzernal exami- 


nation he found botha the parietal ard 
temporal bones fractured and the mem- 
ibranes lacerated, The Doctor opined that 
the two injuries were sufficient in the 
ordinary course of nature to cause the 
death of Ram Chendra. The third injury 
found on his perscn was an abraded con- 
tusion over the leit side buttock upper 
part. The same Dostor had medically exa- 
mined Baljit, P.W. 15 and had found six 
simple injuries on his person in the shape 
of contusions or abrasions. 


- 4° The land where the occurrence 
took place and where the appellants want- 
ed to place their bundles of Bajra ` was 
“claimed on their’ behalf to be ‘either in 
their exclusive possession or in joint pos- 
session with Ram Chancéra. It was, there- 
fore, submitted on their behalf that they 


= 
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had a right of private defence of proverty 
when they were obstructed by Ram 
Chandra and Baljit from placing their 
bundles of Baira upon it. We hav= no 
difficulty in rejecting this argument. Both 
the courts below have concurrently Sund 
that the piece of land where the anvpel- 
lants wanted to put their Bajra bundles 
and where occurrence ‘took place wes in 
exclusive possession of the prosecution 
party. Having appreciated all that was 
Said by: the appellants in this regard. we 
find no ground to justify any interference 
by this Court on the question of exc_usive 
possession of the prosecution party over 
the land in question, It is plain, there- 
fore, that the appellants had no rigkt of 
private defence of prop2rty. 

5. The second submission made 
on ‘behalf of the appellants has force | in 
respect of only two of them, namel, ap- 
rellants Harbans and Kalwa. We shall 
immediately show that their  conv.ction 
“ander Section 302 read with Section 34 is 
not justified. On the other hand, we find, 
although for reasons slightly diferent 
from those given by the High Court that 
appellants Ram Prasad and Mahabir have 
rightly been convicted under Sec. +02/34 
of the Penal Code. 

6. The High Court. has recorded 
the following facts te justify the convic- 
tions of all the appellants under Sec. 302 
with the aid of Section 34:— 

> “I. That about ten days before 7th of 
October, 1966 (the day of occurrenc2) the 
appellants approached P.W. 1 Karor., and 
unsuccessfully asked. nim to give’ th: land 
on which his enclosure was constructed 
to Smt. Anandi so that they may taxe the 
land which had gone to Smt. Anandi in 
the family partition, themselvés. THis is 
proved by the evidence ‘of P.W. 1 Marori 
and we have seen no reason to douk: it. 

2. That on the day of occurrence all 
the four appellants, twe of whom are bro- 
thers and the other two father and son 
and all four of whom are‘collaterals and 
according to the prosecution wifnesses 
form a party came tcgether with b.mndles 
of Bajra with them and two of the appel- 
lants were armed with lathis. 

3. That the appellants forcibly want- 
ed to stack- their Bajra bundles oz the 
land „adjoining the 2 of Ram Chandra 
deceased, 


' 4. That in view of the circurmstance - 


that two of the appellants were arme 
with lathis, and had come determined to 
forcifoly occupy the land by putting the 
bundles of Bajra on it, it can be safely 
presumed that that all the appellants 
knew that in order to forcibly occupy the 
land they would go to the extent of fully 
and effectively using lathis. 

5. That no sooner Ram Chandra ob- 
jected to the appellants -putting their 
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Bajra bundles on the land adjoining the 
hut, the appellants opened an assault on 
him without making the least effort to 
argue with him or to persuade him to let 
them do so. They did not withdraw nor ` 
did they have recourse. to intervention of 
comrnon. friends or of public: authorities. 

6: That the appellants continued beat- 
ing Ram Chandra and Baljit Singh until 
Ram Chandra fell down unconscious and 


-apparently dead.-At no stage any of the 


appellants tried to relent or withdraw 
from the assault. 


7. That all the appellants ran away 
together in the same direction.” 


Facts 1. 2 and 3 do not establish the shar- 
ing of any common intention by the ap- 
pellants of committing the murder of Ram 
Chandra. The knowledge of the appel- 
lants as recorded in fact 4 that the lathis 
would be fully and effectively used in the 
process of forcibly occupying the land is 
not sufficient to establish the common 
intention of committing a crime punish- 
able under Section 302. This could be a 
relevant fact if they would have been 
5 in number and would have formed an 
unlawful assembly the common object of 
land. 
Fact 7 also does not establish any com- 
mon intention. Facts 5 and 6 are not ac- 
ourately recorded. On the Doctor's evi- 
dence Ram Chandra had only 3 injuries— 
two injuries on the head caused by lathis 
and only one at the buttock. In such a 
situation it is difficult to attribute com- 
mon intention of causing the death of 
Ram Chandra to appellants Harbans and 
Kalwa. There is nothing to indicate that 
the appellants had arrived at the scene 
with a pre-planned common intention of 
causing the death’of Ram Chandra, The 
manner of assault as deposed to by the 
prosecution witnesses does not necessarily 
lead to: the.conclusion that all the four 
appellants had developed a common in- 
tention at the time of the occurrence. Giv- 
ing of two lathi blows by the two appel- 
lants who were armed with lathis did not 
suffice to show the common intention of 
the other two appellants. 


7. So far the cases of appellants 
Ram Prasad and Mahabir are concerned 
they stand on a different footing. Reading 
the evidence of P.Ws. 1 and 15 in the 
light of the medical evidence it is clear 
that each of the said two appellants 
simultaneously gave a ‘blew with great 
force.on the head of Ram Chandra result- 
ing in the fracture of his parietal and 
temporal bones. The facts unmistakably 
show that when each of them gave a blow 
on the head of Ram Chandra, at the time 
of giving the blow they developed and 
shared a common intention” of. causing 
such injury to hirn' which in the ordinary] . 
course of nature was sufficient to cause 
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his death. The High Court has said that 


assuming, as had. been argued, that the 
two injuries on the head of Ram Chandra 
had been caused by the same appellant— 
one out of the two who were armed with 
lathis, still all were liable to be convict- 
ed with the aid of Section 34 of the Penal 
Code, This view is not correct. 
author of the two injuries on the head of 
Ram handra was a single person, then 
it was difficult to found upon this basis 
the conviction of others with the aid of 
Section 34. Anc then it was not known 
who that single person was. But in our 
judgment on the evidence of the prosecu- 
tion which has been relied upon by the 
two courts below the irresistible conclu- 
sion is that appellants Ram Prasad and 
Mahabir had caused one injury each by 
hurling their lathis with great force on 
the head of Ram.Chandra. We, therefore, 
sustain their conviction under Section 302 
read with Section 34 of the Penal Code 
but not of the other two. 


8. The appeal is partly allowed. 
The conviction and sentence of all the 
four appellants under Section 323 reed 
with Section 34 of the Penal Code are up- 
held. The conviction and sentence of ap- 
pellants Ram Prasad and Mahabir under 
Section 302 read with Section 34 of the 
Penal Code are also maintained, but those 
of appellants Harbans and Kalwa under 
this count are set aside. 

Appeal partly allowed. 
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(From: Punjab)* 
P. N. BHAGWATI, P. K. GOSWAMI AND 
N. L. UNTWALIA, JJ. 

Bhagwan Singh, Appellant v. The State of 
Haryana, Respondent. 

Criminal Appeal No. 201 of 1971, D)- 
9-12-1975, 

(A) Evidence Act (1872), S. 154 — Hostile 
witness — Crossexamination under § 154 — 
Value of his evidence — Prosecution under 
S. 165-A, Penal Code — Conviction upor 
such evidence not barred — (Penal Code 
(1860). S. 165-A). 

Where the Court gives permission to 
the Prosecutor to cross-examine his own wit- 
ness, thus characterising him as, a hostile wit- 
ness, that fact does not completely efface his 
evidence. The evidence remains admissible in 
the trial and there is no legal bar to base a 
conviction upon his testimony if corrobo- 
rated by other reliable evidence. {Para 8) 


Where in a prosecution of a C. I D. 


Constable under S. 165-A, Penal Code, for 


po gs ae 
(Criminal Appeal No. 1165 of 1969, D/- 
10-3-1971] (Punj & Har)). 


A A All TN che (iri 


Bhagwan Singh v. Stete cf Haryana (Goswami J.) 


If the- 


A FR. 


abetment of the offence under Section 161, 
in an attempt to save the accused in a Cri- 
minal Case under Section 411, Pena] Code, 
the Court permitted the prosecution to cross- 
examine its own witness, a. Head Constable 
(who had detected tke case), after declaring 
bim hostile : 

Held that the fact that the witness was - 
declared hostile did not completely efface his 
evidence; it remained admissible in the trial. 
Since his testimony was corroborated by 
other evidence, there was no legal bar to 
base his conviction upon it. (Held that there 
was clear abetment of the offence by the 
C. I. D. constable under Section 161 and 
the ingredients of Section 165-A were esta- 
blished against him). Criminal Appeal No. 
1165 of 1969, DJ- 10-3-1971 (Punj & Har, 
Affirmed. (Para 8) 

Mr. D. Mookherjee, Sr. Advocate (Mr. 
R. L. Kohli, Advocate with him}, for Appel- 
lant; Mr. H. S. Marwah, Advocate for Mr. 
R. N. Sachthey, Advocate, for Respondent. 

Judgment of the Court was delivered by 

GOSWAMI, J.:— This appeal by special 
leave is directed against the judgment of 
the High Court of Punjab and Haryana 
affirming the conviction of the appellant under 
section 165-A, Indian Penal Code. 

2. The facts triefly are that the ap- 
pellant, Bhagwan. Singh, is a C. I D. police 
constable and would be naturally familiar 
with Head Constable, Jagat Singh (P. W. D. 
Jagat Singb had detected a case under Sec- 
tion 411, I. P. C., on April 25, 1968. In that 
case one Rameshwar Dias of Ambala City was 
arrested by Jagat Singh at Murthal Bus Stand 
after searching his person and recovering 
from him 20 gold coins and 47 gold bangles 
weighing 101 tolas. Rameshwar Dass was 
produced in Court on April 27, 1968 and was 
remanded to judicia] custody till April 29. 
In order to help Rameshwar Dass, Om 
Parkash and Sulekh Chand, who were co- 
accused with the appellant (since acquitted), 
apparently took the help of the appellant to 
approach Jagat Singh to save Rameshwar Dass 
from the criminal case. The appellant suggest- 
ed to Jagat Singh te substitute the seized 
gold coins by 20 other gold coins which he 
would be supplied with and if he would do 
that he would be paid Rs. 1,000/- for this 
kelp in the criminal case. When this was 
proposed to Jagat Singh, the other two 
accused were with him At first Jagat Singh 
refused to accede to this unusual request but 
later on asked him to see him at Dogra 


. Hotel the same day at 5.30 P. M. 


3. While Jagat Singh gave that hope 
to the appellant and the two co-accused, the 
former also immediately approached the De- 
puty Superintendent of Police, Gurbhaksh 
Singh (P. W. 6) and informed him about this 
matter. The D. S. P. recorded his statement 
which is marked as Ext. P-A. The D. S. P. 
sent for the Station House Officer of the 
Folice Station, Sonepat, and directed him to 
go to the Dogra Hote] and arrange for the 
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detection. of the crime. Jagat Singk was 
aiso directed to go to the Hofel and meet 
the appellant and others as previously sug- 
gested by him. The, D. S. P. along with the 
Sub-Inspector, ‘Kam Singh (P. W. 4), waited 
in a shop near the Dogra Hotel and after 
the appellant had passed the money to Jagat 
Singh a signal, as arranged, was-.given on 


which the raiding party rushed to the Hotel 


and found Jagat Singh and the appellant 
sitting on a table facing each other. Ac that 
time currency notes of the value of Rupees 
1,000/- were in the hands of Jagat Singa and 
these were taken possession of by the police 
and on search of the appellant 20 gold coins 
having hook-marks were recovered from his 
pocket. 

4. The above story of the prosecution 
was sought to be established A) the evidence 
of P. W. 1, Jagat Singh, te 2, Ajit Singh, 
P. W. 4, Ram Singh, S. H O and EWE 
D. S. P. Gurbhaksh Singh: One of ths wit- 
nesses of the raiding party was given up as 
being ed over by the appellant. Nathu- 
ram (P. W. 3), proprietor of the Hotel also 
did not fully support the prosecution case 
and was declared hostile by the prosecutor. 


5. The Special Judge, Rohtak, con- 
victed the appellant and sentenced him to 
undergo rigorous imprisonment for one year 
and acquitted the other two co-accused, as 
stated earlier. The High Court on zppeal 
maintained the conviction and sertence. 
Hence this appeal by special leave. 


6 We have heard the learned coun- 
sel for the appellant. and are unable to find 
any infirmity in the conviction. It is clear 
fhat the two co-accused being interested in 
Rameshwar Dass took the help of the ap- 
pellant to infiuence Jagat Singh for substitu- 
tion of the stolen exhibits in order that .the 
case under Section 411, I. P. C. against 
Rameshwar Dass would absolutely fail. Jagat 
Singh was definitely approached by the ap- 
_pellant in view of his belonging to the same 
. force and he attempted to bribe Jagat Singh 
by paying Rs. 1,000/- which must have been 
supplied by the two co-accused interested in 
Rameshwar Dass to ruin the prosecutior case. 
‘Once fhe stolen gold coins were substituted, 
the identity would be fost and the accused 
_ would be entitled to acquittal and even the 
accused in that event might be able to claim 
the gold coins. The appellant thus attempt- 
ed to bribe Jagat Singh in order to show 
poe to Rameshwar Dass by acceptirg the 
ribe. 


S A In tbis case the Public Prosecutor 
obtained permission from the Court to cross- 
examine P. W. Jagat Singh since he dii not 
specifically refer to the two co-accused in his 
examination-in-chief. ‘Mr. Debabrata Mrkher- 
jee, on behalf of the appellant, submit: that 
since the prosecution case rests principally 
upon J agat Singh’s testimony, the whole 
edifice is destroyed on thal witness being dec- 
lared hostile and the appellant, is entitied to 
an acquittal. 
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8. We have carefully perused the evi- 


dence of Jagat Singh, who was examined in ` 


the trial after more than a year of detec- 
tion of the case. The prosecution could have 
even -avoided requesting for permission tO - 
cross-examine the witness under Section 154 
of the Evidence Act. : Bui the fact that the 
court gave permission io the Prosecutor to 
cross-examine his own witness, thus charac- 
terising him as, what is dessribed as a hostile 
Witness, does not completely efface his evi- 
dence. The evidence remains admissible. in 
the triai and there is no legal bar to base a 
conviction upon his testimony if corrobo- 
rated by other reliable evidence. We are 
satisfied in this case that the evidence of 
Jagat Singh, but for whose prompt assistance 
the case would not have seen the light of 
day and whose statement had immediately 
been recorded by the D. S.’ P., is amply cor- 
roborated by other evidence mentioned above 
to inspire confidence in his testimony. Apart 
from that the fact of recovery of the gold 
coins in the pocket of the appellant gave a 
seal of finality to the truth of the charge 
against the appellant. If Jagat Singh had 
accepted the bribe he would have been guilty 
under Section 161, I. P. C. There is, there- 
fore, clear abetment by the appellant of the 
offence under Section 161, I. P. C. and the 
ingredients of Section 165-A, I. P. C. are 
established against him. 


9. There is thus no merit in this ap- 
peal | and the same is dismissed. 


Appeal dismissed. 
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(From: (1969) 74 ITR 107 (Cal)) 


i K. K. MATHEW AND 
S. MURTAZA FAZL ALI. JJ. 


Kalyanji Mavii and Co.. Appellant v. 
Commissioner of Income-tax. West Ben- 
gal-II, Respondent. 


Civil Appeal No. 522 of 1971, DJ- 
10-12-1975. 


(A) Income-tax Act (1922), S. 34 (D 
(b) — Escaped assessment — Reassess- 
ment — Word “information”, used in Sec- 
oe 34 (1) (b) — Connotation and import 
of. 


- The word ‘information’ used in Sec- 
tion 34 (1) (b) is of the widest amplitude 
and comprehends a varietv of factors. 
Nevertheless the power under Section 34 
(1) (b). however wide it may be is not 
plenary, because the discretion of the In- 
cOme-tax Officer is controlled bv the 
words “reason to believe.” The following 
tests and principles would apply to determine 
the applicability of S. 34 (1) (b) to the follow- 
ing categories of cases: l 
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(1) Where the information is as to 
the true and correct state of the law de- 
rived from relevant judicial decisions: 

(2) Where in the original assessment 
the income liable to tax has escaped as- 
sessment due to oversight, inadvertence or 
a mistake committed by the Income-tax 
Officer: 


(3) Where the information is derived 
from an external source of anv kind. 
Such external source would include dis- 
covery of new and important matters or 
knowledge of fresh facts which were not 
present at the time of the original assess- 
ment; 

(4) Where the information mav he ob- 
tained even fram the record of the ori- 
ginal assessment from an investigation of 
the materials on .the record. or the facts 
disclosed thereby or from other enquiry 
or research into facts or law. 

If these conditions are satisfied then the 
Income-tax Officer would have complete 
jurisdiction to re-open the origina] assess- 
ment. It is obvious that where the I. T.O. 
gets no subsequent information. but mere- 
ly proceeds to re-open the original assess- 
ment without any fresh facts or materials 
-or without any enauiry into the materials 
which form part of the origina] assess- 


ment, Section 34 (1) (b) would have no ap- 


(Case law discussed). 
(Paras 9, 13) 


In the instant case, at the time of the 
original assessment for the year 1956-57 
the assessee firm filed the return claiming 
the deduction of a certain sum being the 
amount of interest paid by it on the debts 
incurred for the partnership business and 
filed the balance-sheet in support of his 
plea, The Income-tax Officer accepted the 
claim. 'For the assessment year 1957-58 
the assessee showed the same income and 
the deduction c-aimed was allowed. How- 
ever, in the year 1958-59 the I.T. O. con- 
cerned suspected the correctness of the 
return particularly the deduction of inte- 
rest and found that as the amount of the 
deduction claimed was utilised for giving 
interest-free loans to the partners for 
clearing up their income-tax dues it could 
not be said to be a Joan jncurred for the 
expenses of the partnership business and 
he accordingly disallowed the deduction 
claimed bv the assessee. This discovery 
led the I. T.O. to issue notice to the as- 
sessee under Section 34 (1) (b) for re- 
opening the origina] assessment of the 
vear 1956-57. He called upon it to prove its 
plea but the assessee led. no evidence be- 
fore the I. T. O. 


plication. 


Held that the case squarely fell with-’ 
in the ambit of Section 34 (1) (b) inasmuch 


as the I. T.O. proceeded on the basis of 
the information which came to him after 
the original assessment by fresh facts 
revealed in the assessment for the vear 


& Co. v. L-T. Commr.. 


W. B. A. I. R. 


1958-59 and consisted of the conduct of 
the assecsee itself in not adducing any 
evidence to support its plea. It was nota 
case of a mere charge of opinion by the 
I.T.O. on the materials which were al- 
ready on the record. AIR 1968 SC 49. 
Applied: (1969) 74 ITR 107 (Cal) Affirmed. 
(Paras 1d. 15) 

Cases Referred: Chronological] Paras 
1973 Tax LR 48 = 85 ITR 467 (Bom) 16 
1972 Tax LR 981 = 82 ITR 831 (SC) 14 
AIR 1970 SC 300 = 11970) 1 SCR 726 11 
ATR 1968 SC 49 = 67 ITR 11 4,12,15.16 
AIR 1967 SC 230 = (1966) Supp SCR 174 
10 

(1961) 41 ITR 221 (SC) 3 
AIR 1959 SC 257 = (1959) PEPE Ne SCR 


10 «Pky 12 
AIR 1957 Pat 638 = 32 ITR 289 9 


M/s. S. R. Baneriee, N. H. Goswamy 
and Arvind Minocha, Advocates. for Ap- 
pellant; M/s. B. B, Ahuja and S. P. Nayar 


- Advocates, for Respondent. 


Judgment of the Court was delivered 


FAZL ALI, J. :— This appeal by spe- 
cial leave involves the interpretation of 
the scope, extent and ambit of S. 34 (1) (b) 
of the Income-tax Act, 1922 with parti- 
cular reference to che connotation and 
import of the word ‘information’ used in 
Section 34 (1) (b). Although the question 
appears to have been settled in one form 
or the other by the decisions of this 
Court, the changing and diverse society 
such ag ours’ dealing in complex commer- 
clal activities continues to produce multi- 
farious facets of taxable income which has 
escaped assessment cloaked under d'ffi- 
cult propositions and knotty legal pro- 
blems. It is the onerous task of this 
Court to dispel the doubts and resolve 
and reconcile the differing views taken 
by the High Courts in various situations 
which every time poses a new problem. 

2: The points involved in the in- 
stant case have beffled many a legal 
brain so much so that the High Court also 
appears to have been in two minds whe- 
ther to place the information in the in- 
stant case as based on the materials al- 
ready on the record of the original as- 
sessment of 1956-57 revealed bv closer 
circumspection or to the information de- 
rived from subsequent or fresh facts. Be- 
fore, however, examining the legal inci- 
dents of Section 34 of the Income-tax 
Act, 1922, it may be necessary for us to 
travel into the domain of the facts of the 
present case which are short and simple. 


3. The assessee appellant M/s. 
Kalyanji Mavji and Company is a rers- 
tered partnership firm dealing in various 
commercial activities. The said firm filed 
its return for the vear 1956-57 correspond- 
ing to the accounting Guiarati Diwali 
Year 2001 showing a total income of 
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Rs. 7,44.551/- after claiming a deduc-ion 
of a sum'of Rs, 43,116/- being the amount 
of interest paid by the assessee on the 
debis incurred for the partnership basi- 
ness, The. Income-tax Officer accepted the 
return but.on appeal to the Appellate As- 
Sistant Commissioner the assessment was 
reduced by a sum of Rs. 9.200/- bv his 
order dated July 3, 1958. -For the assess- 
ment year 1957-58 the assessee showed, 
the same income and the deduction cleim- 
ed was allowed. The next vear 195€-59. 
however, presented quite a different tom- 
plexion, While the assessee filed his re- 
turn in the year 1958-59, the Income-tax 
Officer concerned suspected the correct- 
ness of the return particularly the deduc- 
tion of interest and found that as the 
amount of the deduction claimed was 
utilised for giving interest-free loans to 
the partners for clearing up their inccme- 


tax dues it could not be said to be a :0an - 


incurred for the ‘expenses of the partoer- 
ship business and, he accordingly disallow- 
ed the deduction claimed bv the arpel- 
lant. This discovery led the Income—tax 
Officer to issue notice to the appe-lant 
under Section 34 (1) (b) of the Income-tax 
Act, 1922 —- hereinafter referred tc as 
‘the Act’ — for reopening the assessment 
of the year 1956-57 — hereinafter t) be 
referred to as ‘the original assessmen’ — 
on the ground that the deduction having 
been wrongly allowed, taxable income 
had escaped assessment. After heéring 
the appellant the Income-tax Officer com- 
pleted the assessment anc included the 
sum of Rs. 43.116/- to the total] income 
shown by the assessee. Thereafter | the 
appellant filed an appeal before the Ap- 
pellate Assistant Commissioner agains: the 
orcer of the Income-tax Officer but the 
appeal was dismissed by the Appellate 
authority which confirmed the order of 
the Income-tax Officer. It may be rerti- 
nent to note here that in his order the 
Appellate Assistant Commissioner pointed 
out that in the assessment years 1968-59 
and 1959-60 the Income-tax Officer found 
thet the appellant had no evidence with 
him to show that the funds borrowe on 
which the interest was paid were utilised 
for the purpose of the business and not 
diverted to the partners. Thereafter the 
appellant filed a second appeal to the In- 
come-tax Appellate Tribunal. “B” Eench 
Calcutta. The Tribunal. after having ac- 
cepted the facts culminating in the order 
of the Appellate Assistant Commiss.oner 
was of the opinion that the information 
of the Income-tax Officer resulting in the 
notice under Section 34 (1) (b) of the Act 
to the assessee was not based on any fresh 
facts but was derived from the materials. 
on the record of the origina] assessment, 
The Tribunal further found that if the 
Income-tax Officer while completing the 


original assessment would have been. 
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careful enough to scrutinise the balance-. 
sheet he would have at once detected the 
infirmity on the basis of which the sub- 
sequent Income-tax Officer issued- the 
notice under Section 34(1)(b) of the 
Act to the appellant. The Tribunal further 
was of the opinion that the subsequent 
Income-tax Officer merely changed his 
opinion on the basis of the very materials 
that were before him when the original 
assessment was made and that was not 
sufficient to attract the provisions of 
Section 34 (1) (b) of the Act. The Tri- 
bunal accordingly allowed the appeal and, 
set aside the order of the Income-tax Offi- 
cer issuing notice to the assessee under 
Section 34 (1) (b) for reopening the ori- 
ginal assessment. Thereafter the respon- 
dent, namely. the Commiss‘oner of In- 
come-tax approached the Tribunal for 
making a reference to the High Court 
under Section 66 (1) of the Act as a result 
of which the Tribunal referred the case 
to the High Court at Calcutta after fram- 
ing the following question: 

“Whether on the facts and in the cir- 

cumstanzes of the case, the Tribuna) was 
right in holding that the re-assessment 
made by the Income-tax Officer under 
Section 34 (1) (b) of the Indian Income- 
tax Act, 1922 was incompetent ?” 
The High Court. after hearing the par- 
ties, differed from the view taken bv the 
Tribuna. and held that the present case 
squarely fell within the ambit of S. 34 (1) 
(b) of tne Act inasmuch as the informa- 
tion on the basis of which the Income-tax 
Officer sought to re-open the original as- 
sessmeni was based on subsequent facts 
as also on the materials of the original 
assessment revealed by more careful and 
closer circumspection of those materials. 
The High Court referred to a number of 
decisions of this Court as also to the deci- 
sions of the Calcutta High Court, The 
appellant sought leave to appeal to this 
Court against the order of the High Court. 
which kaving been refused, the appellant 
obtained special leave from this Court, 
and hence this appeal. 

4. ‘In support of the appeal it was 
contended by Banerjee that the view taken 
by the High Court is legally erroneous 
inasmuch as the admitted facts of this 
ease would disclose that the information 
relied upon by the Income-tax’ Officer in. 
order to re-open the original assessment 
was not derived from external sources but 
amounted to a mere change of opinion on 
the very facts and materials that were 
present on the record of the original as- 
sessment, It was also submitted that it 
was not open to the Income-tax Officer to 
have re-opened the original assessment 
merely because he took a different view 
of the matter in the assessment vear 
1958-59. Lastly it was argued that the- 
High Court had not correctly applied the 


206 S-C.  [Prs, 4-7] 
ratio iaid down bv this Court in Commis- 


sioner of Income—tax. Guiarat v. A. Raman 


and Co.. 67 ITR 11 = (AIR 1968 SC 49). 
5. Mr. Ahuja appearing for. the 


Revenue submitted that the order of the 


Income-tax Officer was fully justified and 


the High Court had taken the correct. 


view of the law. 

' È. In order to appreciate the con- 
fentions advanced by counsel for the par- 
ties, it is necessary to make a brief sur- 
vey of the provisions of Section 34 (1) of 
the Income-tax Act, 1922. The section 
runs thus: 


“34. (1) Tf - 

(a) the Income-tax Officer has reason 
to believe that by reason of the omission 
or failure on the part of an assessee to 
make a return of his income under Sec- 
tion 22 for any vear or to disclose fullv 
and truly all material facts necessary for 
his assessment for that year. income. cro- 
fits or gains chargeable to .income-tax 
have escaped assessment for that vear. or 
have been under-assessed or assessed at 
too low a rate. or have been made the 
subject of excessive relief under the Act, 
Or excessive loss or depreciation allowanze 
has been computed. or 

(b) notwithstanding that there has 
been no omission or failure as mentioned 
in clause (a) on the part of the assessce, 
the Income-tax Officer has in consequence 
of information in his possession reason to 
believe that. income. profits or gains 
chargeable to income-tax have escaped 
assessment for anv vear, or have been 
under-assessed, or assessed at too low a 
rate. or have been made the subiect of 
- excessive relie? under this Act. or that 
excessive loss or depreciation allowance 
has been computed. 
he may in cases falling under clause (a) 
at any time and in. cases falling under 
clause (b) at any time within four vears 
of the end of that vear. serve on the as- 
sessee, or. if the assessee is a company. 
on the principal officer thereof. a notice 
containing all cr anv of the requirements 
witich may be included in a notice under 
sub-section (2) of Section 22 and mav pro- 
ceed to assess or reassess such in- 


come, profits or gains or recompute the. 


loss or depreciation allowance; and the 
provisions of this Act shall. so far as may 
be. applv accordingly as if the notice were 
a notice issued under that sub-section 


Frovided x x x x” 
It would be seen that Section 34 (1) con- 


templates two categories of cases for re-- 


ovening the previous assessment— (1) 
where there has been an omission or 
failure on the part of the assessee to make 
-retum of his income under S. 22 or to 
disclose fully and truly all material facts 
necessary for his assessment: and (2) 
wiere there has. been.no such omission 
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on the part of the assessee but the In- 
come-tax Officer on the basis of informa- 
tion in his ‘possession finds that income 
chargeable to tax has escaped assessment 
for anv year. It is, therefore. manifest 
that the first category deals with. cases 
where an assessee is himself in default 
and the second category deals with cases 
where there is no fault on the part of an 
assessee. but where the income charge- 
abie to tax has actually escaped assess- 
ment for one reason or the other and the 
Income-tax Officer comes to know about 
the same. In the instant case. however. 
we are concerned with clause (b) of Sec- 
tion 34 (1) extracted supra. Before how- 
ever proceeding to interpret the ambit 
and import of Section 34 (1) (b) it may be 
necessary. to consider the history of Sec- 
tion 34 of the Act which appears to have 
passed through different phases with am- 
endments and additions made to the sec- 
tion from time to zime. i i 

T. ` Section 34 as it stood in 1922 
was as follows: 


te “ 

34. If for any reason income, profits 
Or gains chargeable to income-tax has 
escaped. assessment in anv year. or has 
been assessed at too low a rate, the In- 
come-tax Officer`may, at any time within 
one vear of the end of that year. serve on 
person liable to pay tax on such income, 
profits or gains. or in the case of a com- 
pany on the princizal officer thereof. a 
notice containing all or anv of the re- 
quirements which may ba included in a 
notice under sub-section (2) of Section 22 
and mav proceed to assess or reassess 
such income. profits or gains.. and the 
provisions of this Act shall. so far as may 
þe. apply accordinglw as if the notice were 
a notice issued under that sub-section: 


Provided that the tax shall be charged 
at the rates at which it would haye been 
charged had the income, profits or gaing 
not escaped assessment or full assessment. 
as the. case may be” 


It would be seen that in the section as it 
stood in 1922 the word ‘information’ was 
not there at all and the section: merely 
smpowered the Incame-tax Officer to re- 
2pen the assessment of any vear where 
income chargeable to tax had escaped as- 
sessment. No conditions or limitations on 
zhe power of the Income-tax Officer were 
at all laid down under the section. It ap- 
Dears that the appropriate Legislature in 
its wisdom thought that this would be too 
wide a power to be given to the Income- 
tax Officer and may not be workable. In 
these circumstances. by the Indian Tn- 
come-tax (Amendment) Act. 1939. this 
section was recast as under: 

“34 (1) If in consequence of definite 
information which has come into his pos- 
session the Income-tax Officer, discovers 
that income, profits and gains chargeable 
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to income-tax have escaped assessment in 
any year, or have been under-assessed, 
or have been assessed at tag low a rate, or 
have been the subject of excessive relief 
under this Act the Income-tax Officer may, 
in any case in which he has reason to 
believe that the assessee has concealed 
the particulars of his income or delibe- 
rately furnished inaccurate particulars 
thereof, at any time within eight vears. 
and in any other case at anv time within 
four vears of the end of that vear. serve 
on the person liable to pay tax on such 
income, profits or gains, or in the case of 
a company. on the principal officer there- 
of, a notice, containing all or any of the 
requirements which mav be included in a 
notice under sub-section (2) of Section. 22. 
and may proceed to assess or re-assess 
such income, profits or gains. and the 
provisions of this Act shall. so far as may 
be. apply accordingly as if the notice 
were a notice issued under that sub-sec- 
tion : —_ 

Provided x xXx x x X 


8. It may be pertinent to note that 
by virtue of this amendment the concept 
of the Income-tax Officer deriving defi- 
nite information was introduced for the 
first time. The word ‘information’ was 
qualified by ‘definite’ and an additional 
condition was incorporated namely that 
the Income-tax Officer discovers that in- 
come chargeable to tax had ‘escaped as- 
sessment. This provision led the Courts 
to approach the provisions of the section 
with greater circumspection and stricter 
scrutiny as a result of which manv cases 
of escaped assessments had to be set at 
naught by some decisions of the Courts. 
This led the Parliament to take a fresh 
view of the situation. Accordingly by 
the Income-tax and Business Profits Tax 
(Amendment) Act, 1948. the section was 
re-cast in the present form as auoted 
above. There were further amendments 
in 1954 and 1956 with which we are not 
concerned. Ultimately by the Income- 
tax Act, 1961. the section underwent a 
complete transformation and even the 
setting of the section was changed which 
now forms Section 147 (a) and (b) of the 
Income-tax Act, 1961. We are now con- 
cerned in this case only with Section 34 
(1) a as it stood. after the amendment of 
1948. 


9. Another pertinent fact which 
may be mentioned here is that although 
Section 34 was the subject of several am- 
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endments. vet the word ‘information’. 


which was introduced in 1939 has not been 
defined at all. Since the word ‘informa- 
tion’ has not been defined, it is difficult 
to lay down any rule of universal] appli- 
cation. At the same time it cannot be 
disputed, that the object of the Act was to 
see that the tax collecting machinery is 
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made as perfect and effective 2 posible 
sq that the tax-payer is not allowed io get 
away with escaped income-tax, The fact - 
that the adjective ‘definite’ qualified thel 

wort ‘information’ and the word pa 

exvers’ which were introduced in the In- 
come-tax (Amendment) Act, 1939 were 
deleted by the Amendment Act of 1948! 
would lead to the irresistible inference 
that the word ‘information’ is of the 
wilest amplitude and comprehends a 
variety of factors. Nevertheless the 
power under Section 34 (1) (b). however 
wide it may be, is not plenary. because the 
discretion of the Income-tax Officer is 
controlled by the words “reason to pe- 
leve”. - It was so held by this Court in 
Bhimraj Pannalal v. Commissioner of ïn- 
corne-tax, Bihar and Orissa. (1961) 41 ITR 
221 (SC) while affirming the decision of 
the Patna High Court in Bhimrai Panna 
Lal v. Commissioner of Income-tax, Bihar 
and Orissa. 32 ITR 289 = (AIR 1957 Pat 
638). This legal proposition. however, is 
not disputed. It, therefore, follows that 
information may come from external 
sources or even from materials already on 
the recerd or may be derived from the 
discovery of new and important matter or 
fresh facts, The word ‘information’ will 
also include true and correct state of the 
law derived from relevant judicial deci- 
sions either of the Income-tax authorities 
or other Courts of law which decide in- 
come-tax matters. Where the yround on 
which the original assessment is based is 
held to be erroneous by a superior Court 
in some other case. that will also amount 
to a fresh information which comes into 
existence subsequent to the original as- 
sessment. A subsequent Privy Council 
decision is also included in the word tin- 
formaticn’. Thus it is very difficult to lay 
down any hard and fast rule. But this 
Court has in two leading cases laid down 
some objective tests and principles to de- 
termine the applicability of Section 34 (1) 
(b) of the Act which we shall now discuss. 


_ 10. In Maharaji Kumar Kamal 
Singh v. The Commissioner of Income-tax, 
Bihar: and Orissa. (1959) Supp (1) SCR 10 
= (ATR 1959 SC 257) the word ‘informa- 
tion’ fell for interpretation by this Court, 
where it was observed thus: 


“We would accordingly hold that the 
word “information” in Section 34 (1) (b) 
includes information as to the true and 
correct state of the law and so would 
cover information as to relevant judicial 
decisions. If that be the true position. 
the argument that the Income-tax Officer 
was not justified in treating the Privy 
Council. decision in question as informa-- 
tion within Section 34 (1) (b) cannot be 
accepted, ` T i 

Ay X. & x x x 
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In our opinion. even in a case where a 
return hes been submitted, if the Income- 
tax Officer- erroneously fails. to tax a part 
of assessable- income, it is a case where 


the said part of the income has escaped. 
The appeliant’s attempt to. 


assessment. 
put a very narrow and artificial limitation 


on the meaning of the word ‘escape” in. 


S. 34 (1) (b) cannot therefore succeed.” 


It will be seen that this Court was in fav- 
our of placing not a narrow but a liberal 
interpretation on the provisions of Sec- 
tion 34 (1) (b} of the Act. This decision 
was considered by this Court in Commr. 
of Wealth Tax, West Bengal v. Imperial 
Tobacco Company of India Ltd.. (1966) 
Supp SCR 174 = (AIR 1967 SC 230) 
where Wanchoo. J.. speaking for this 
Court observed as follows: 


“It may be added that after the deci- 
sion of this Court in Maharaji Kumar 
Kamal Singh's case it is now settled that 

‘information in Section 34 (1) (b) includ- 
ed information as to the true and correct 
state of law. and so would cover informa- 
tion as. to relevant judicial decisions” and 
that such information for the purpose of 
Section 34 (1) (b) of the. _Income-tax Act 
need not be eonfined only to cases where 
the Income-tax Officer discovers as a fact 
that income ‘has escaped assessment.” 


11. Similarly -in Commr.- of In- 
eome~tax, Excess Profits Tax. Hyderabad. 
. Andhra Pradesh v. V. Jagan Mohan Rao. 
(1970) 1: SCR 726 =- (AIR 1970 SC 300), 
while following the decision of this Court 
: in ‘Maharaj Kumar Kamal: Singh’s case 
(AIR 1959 SC 257) (supra) it was observed 
as follows: 


“In these circumstances it was held 
bv this Court firsily that the word infor- 
mation in Section 34 (1) (b) included in- 
formation as to the true and.correct state 
of the law. ar.d so would cover informa- 
tion as to relevant judicial decisions, se- 
condly that ‘escape’ in Section 34 (1) was 
not confined to cases where no return 
had been submitted by the assessee or 
where income had not been assessed 
owing to inadvertence or oversight or 
other lacuna ettributable to the assessing 
authorities. But even in a case where a 
return had been submitted. if the Income- 
tax Officer had erroneously failed to tax 
a part of the assessable income. it was a 
case where that vart of the income had 
escaped assessment. The decision of the 
Privy Council, therefore. was held to be 
information within the meaning of Sec- 
tion 34 (1) (b) and the proceedings for re- 
assessment were validly initiated.” 

12. - The matter was again. fullv 


“considered by this Court in A. Raman. and 


-Company’s case. (AIR 1968- SC. 49) where 
Shah, J.. speaking for the Court extend- 
ed the connotation of the word ‘infofma- 
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tion’ to two different categories of ae 
and observed as fcllows: 

“The expressi¢n “information” in P 
context- in which :t occurs must, in our 
judgment, mean instruction or knowledge 
derived from an external -source con- 
cerning facts or particulars, ‘as, to law re- 
lating to a matter bearing on “the assess- 
ment. ° 

x x x . X 

Jurisdiction of the Income-tax Offi- 

cer to reassess income arises if he has in 


consequence of information in his posses- 
‘sion 


reason to believe that income 
chargeable to-tax has escaped assessment. 
That information must. it is true, have 
come into the possession of the Income- 
tax Officer after the previous assessment. 
but even if the information be such that 
it could have been obtained during. the 
previous assessment for an investigation 
of the materials on 'the record, or the 


` facts disclosed thereby or from other en- 


quiry or research into facts or law. but 
was not in fact obtained. the jurisdiction 
of the Income-tax Officer is not affected.” 
An analysis of this case would clearly 
show that the information as contained in 


Section 34 (1) (b) must fulfil the follow- 
ing conditions ; 


(1) The information mav be derived 
from an external source concerning facts 
or particulars as to law relating to „a 
matter bearing on the assessment: 

(2) That the information must. come 
after the previous or the original assess- 
ment was made. In fact the words “in 
consequence of information” as used in 
Section 34 (1) (b) clearly postulate that the 
information must be subsequent: to- the 
original assessment sought.to be re-open- 


„ed; and 


(3) That the information maybe ob- 
tained even .on the basis of the record af 
the previous assessment from an investi- 
gation of the materials on the record. or 


the facts disclosed thereby or from other 


enquiry or researck into facts or law. _ 
These categories aŭe in addition to ‘the 
categories laid down by this Court in 
Maharaj Kumar Kemal Singh’s case (AIR 
1959 SC 257) whick. has been consistently 
followed in several decisions of this Court 
as shown above. 

13. . On a combined review of the 
decisions of this Ccurt the following tests 
and principles would apply to determine 
the applicability opi Section 34 (1) (b) to 
the following categories of cases: 

(1) Where the information is as to 
the true and correct: state of the law de- 
rived from relevant judicial decisions: 


(2) Where in the original assessment 


the income liable to tax has escaped as- 


sessment-due to oversight. . inadvertence 
or a mistake committed by the Income- 
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tax Officer. This is obviously based on 
the principle that the tax-payer- would 
not be allowed to take advantage of an 
oversight or mistake committed bv the 
Taxing Authority; 

(3) Where the information is derived 
from an external source of any kind. 
Such external source would include dis- 


covery of new’ and important matters or © 


knowledge of fresh facts which were not 
present at the time of the original assess- 
ment: l 

(4) Where the information may be 
obtained even from the'record of the orl- 
ginal assessment from an investigation of 
the materials on the record. or the facts 
disclosed thereby or from other enquiry 
or research into facts or law. 


If these conditions are satisfied then the 
Income-tax Officer would have complete 
jurisdiction to re-open the original assess- 
ment. It is obvious that where the In- 
come-tax Officer gets no subsequent m- 
formation. but merely proceeds to re-open 
the original assessment without any fresh 
facts or materials or without anv enaulry 
into the materials which form part of the 
original assessment, Section 34 (1) (b) 
would have no application. 

14, Learned counsel for the appel- 
lant heavily relied on the decision of this 
Court in Bankipur Club Ltd. v. Commis- 
sioner of Income-tax. Bihar and Orissa, 82 
ITR 831 at p. 834 = (1972 Tax LR 981 at 
p. 982) (SC) in support of the proposition 
that in the instant case the Income-tax 
Officer has proceeded to re-open the as- 
sessment on the basis of the very mate- 
rials. which formed the subject of the 
original assessment. It was submitted 
that in the original assessment the asses- 
see had claimed a deduction and had pro- 
duced the balance-sheet and these very 
factors were also present when the In- 
come-tax Officer sought to make the as- 
sessment for the vears 1958-59 and 1959- 
60, and since no fresh facts were brought 
to his notice it was not opem to him to 
_ré-open the original assessment. The 
facts of the case relied upon by the appel- 
lant are clearly distinguishable from the 
facts cf the present case. In Bankipur 
Club Ltd.’s case it appears that the Club 
had in its return placed all the materials 
with full details. The facts placed before 
the Income-tax Officer were self-evident 
and no calculation or scrutiny was neces- 
sary ts find out the effect of the mate- 
rials claced before the Income-tax Offi- 
cer. In view of this peculiar situation, 
a J., speaking for the Court observ- 
ed: 
“The fact that the club had received 
certain amounts as guests charges from 
its members had been placed before the 
Income-tax Officer. It is not the case of 
the Income-tax Officer that he did not 
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come to know all the relevant facts when 
he mace the original orders of assessment 
It ig also not his case that at the time he 
made those orders he was not aware of 
the true legal position. It was for the In- 
come-tax Officer to show that he had re- 
ceived some information subsequent te 
his passing the original orders of assess- 
ment. No such material was placed be- 
fore the Tribunal. That being so. the 
Tribunal, in our opinion. was right in 
holding that the Income-tax Officer was 
incompetent to initiate proceedings under 
Section 34 (1) (b).” 


In the instant case it would appear that 
three additional facts tad come into 
existence after the original assessment 
for the vear 1956-57 was made by the In- 
come-tax Officer. These were— (i) that 
for the assessment vear 1958-59 the In- 
come-tax Officer did not accept the as- 
sessee’s plea that he should be allowed 
deduction for a sum of Rs. 43.116/-; (2) 
that tne Income-tax Officer came to a 
finding that the assessee had not proved 
that the amount of deduction claimed was 
really in connection with the partnersh‘o 
business but held that this was on account 
of interest-free advance to the partners 
to pay their income-tax dues: and (3) the 
conduct of the appellant in not clearing 
the doubts of the 'ncome-tax Officer when 
the appellant was given the notice to con- 
test the assessment merely on the ques- 
tion of law also spoke volumes against 
the assessee and was also an additiona! 
factor which weighed with the Income-tax 
Officer. It would be seen that the In- 
come-tax Officer in his order. which is 
Annexure A to the statement of case filed 
by the Tribunal. observed as follows: 


“In the course of the assessment pro- 
ceedings for 1958-59 however it was dis- 
covered that the assessee’s claim of pav- 
ment of interest on money borrowed was. 
not proper. Inasmuch as the entire money 
borrowed had been utilised not for the 
purpose of business but in giving interest 
free acvance to the partners of the firm 
In fact no argument as re- 

the allowance or disallowance of 
interest amount in question was 
placed but the entire argument of the 
representative proceeded on the basis that 
the action under Section 34 itself was 
Nedal eee ee eee 


There is no doubt that there has been 
under assessment in this case and there 
is also no doubt that the fact of under- 
assessment has been brought to the notice 
of the Income-tax Officer only in the 
course of the income-tax proceedings for 
1958-59,” ; 


Similarly the Appellate Assistant Com- 
missioner in his order, which is An- 
nexure B to the statement of the case, ob- 
served as follows: 


@esee vse nv atacantevs as 
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“At the time of the original assess- . 
ment the appellant claimed an interest. of | 


Be 43,116/~ which was allowed by the 
T.O. in full. 
B the assessment for the assessment 
years 1958-59 and 1959-60- the I.T. O. 
found that the appellant had no evidence 
with him to show that the funds borrow- 
ed on which the interest was paid. in fact, 
were utilised for the purpose of the busi- 
ness and not diverted to the partners.” 


These findings by the two authorities 
have been clearly mentioned in the order 
of the Tribunal, which, while narrating 
the facts. observed as follows: 


“Subsequently, however. when the 
Income-tax Officer was making the as- 
sessment for the assessment vear 1958-59, 
he discovered that the assessee did not 
utilise the borrowed money for the pur- 
pose of the business but for giving interest 
free advances to its partners. The In- 
‘come-tax Officer, therefore, had reason to 
believe that income to the extent of 
Rs. 43.116/~ had been. under-assessed ard 
he issued notice under Section 34.” 


Thus in view of the findings given bv the 
Income-tax authorities the following facts 
emerge :— 

(1) that at the time of the original as- 
sessment the appellant had filed his return 
claiming a deduction of Rs. 43, 116/- and 
filed the balance-sheet in support of his 


that the capital of the firm was Rupees 
8,70.000/-. total drawings by the partners 
stood at Rs, 29,31,998/- and the loans 
were Rs. 6.63,292/-. The Income-tax Off- 
cer who completed the original assess- 
ment appears to have accepted the claim 
‘lof the appellant because the balance-sheet 
without anv further scrutinv and a close 
calculation would not have revealed that 
the amount oz deduction claimed was 
really in the nature of interest free loans 
given to the partners to meet their in- 
come-tax liabilities: 

(3) that in 1958-59 the Income-tax 

Officer discovered that the deduction 
claimed bv the appellant was not correct 
and he accordingly called upon it to prove 
its. plea but the appellant led no evidence 
before the Inccme-tax Officer.. From this 
the Income-tax Officer concluded that the 
amount sought to be claimed as deduction 
was not incurred for the purpose of. the 
vartnership business. 
Thus, therefore, the subsequent informa 
tion .was— (i) the discovery by the In- 
come-tax Officer that the deduction was 
wrongly claimed and his disallowance of 
that deduction; and (ii) the conduct of the 
appellant itself in not adducing any evi- 
dence or materials to prove its stand that 
the deduction was validly claimed. 


plea; 
(2) that tbe balance-sheet showed 


However, later on. while - 
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15. - We migh- mention that it was 
‘submitted by Mr. Banerjee that im fact 
the amount sought to be deducted was 
paid towards the income-tax liability of 
the partners and this was done to protect 
the business itself and to improve the cre- 
dit of the partners. Even this specifie 
plea does not appear. to have been taken 
‘before the Income-tax Officer. We are, 
however, not concerned: with this parti- 
cular plea because we are given to under- 
stand by the counsel for the appellant 
that the appeals against the assessment 
orders for the years 1958-59 and 1959-60 
are pending before the Income-tax autho- 
rities. In these . circumstances we are 
clearly of the opinion that the facts of the 
present case clearly fall within the tests 
and principles laid éown by this Court in 
A. Raman and Comrany’s case. (AIR 1968] - 
SC 49) inasmuch -as the Income-tax Ofk- 
ter proceeded on tke basis of the infor- 
mation which came to him after the ori- 
ginal assessment by fresh facts revealed in 


‘the assessment for the year 1958-59 and 


tonsisted of the conduct of the appellant 
itself in not adducing any evidence to 
support its plea. We are, therefore, 
unable to agree with the view of the Tri- 
bunal that this was a case of a mere 
change of opinion by the Income-tax Offi- 
cer on the materials which were already 
on the record. 


16. Our attention was also drawn 
by the learned coursel for the appellant 
to the decision of the Bombay High Court 
in Commissioner of Income-tax. Bombay 
City II v. H. Holck Larsen. 85 ITR 467 at 
p. 479 = (1973 Tax LR 48 at p. 54) (Bom). 

this case. Chandrachud, J.. as he then 
was, speaking for the Court after review 
of the authorities of this Court and other 
High Courts, observed as follows: 


“What is obligatory in order to apply 
Section 34 (1) (b) is that he must have 
“information” in his possession in .conse-~ 
quence of which he has reason to believe 
that the income has escaped assessment 
or is under-assessed. ete. The distinction 
really consists in a change of opinion wn- 
supported by the subsequent information 
on the one hand and a change of opinion 
based on information subsequently ob- 
tained, on the other. In the former class 
of cases, the assessment proceedings are 
attempted to be reopened without the dis- 
covery of an error and without receiving 
anv information as to fact or FEW rsen 
Such a reopening is based on a “mere” 
change of aie and is without jurisdies 
In the latter class of cases, 
the reopening is. based on information 
leading to the requisite belief and is there- 
fore within the jurisdiction of the officer.” 
This decision is really based on the aues- 
tion whether it is open to the Income-tax 
Officer to change his opinion subseguent- 
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ly on the same materialis and: reopen ‘the 
original assessment, We are no doubt in- 
clined tp agree with the view expressed 
by Chandrachud, J., in the aforesaid case, 
but as this question is not free from diff- 
culty. as there is some divergence of judi- 
cial opinion on the subject. we would re- 
frain from giving any definite decisicn on 
this point, particularly when in the view 
we take in the instant case. this point does 
not really arise for determination it this 
case, which is really based on another 
principle, namely. that the information 
was derived by the Income-tax Cfficer 
from fresh facts and is clearly covered by 
the principles laid down in A. Raman and 
Company's case, (AIR 1968. SC 49). 


17. For the reasons given above, 
we find ourselves in cemplete agreement 
with the view taken by the High Court. 
Accordingly the appeal fails and is dis- 
missed but without any order as to >osts. 

Appeal dism-ssed, 


AIR 1976 SUPREME COURT 211 
(From Delhi)* 
A. N. RAY, C. J. M. H. BEG, R. 5. 
SARKARIA AND P. N. BHAGWAT.. JJ. 


Union of India and others. Appellants 
v. Jabal Singh, Respondent. 


Civil Appeal No. 1223 of 1972 D/- 
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{A) Displaced Persons (Compensation 
and Rehabilitation) Act (1954), Sections 
40, 9 and 4 — Displaced Persons (Conpen- 
sation and Rehabilitation) Rules (2955), 
Rules 16, 18, 19, 20 and 21 — Maximum 
compensation — Rule 21 does not autho- 
rise clubbing of claims as well as sepa- 
rate right of claimant as a legatee under 
a Will, — 

Rule. 21 of the Displaced Persons 
{Compensation and Rehabilitation) Eules, 
1954 does not authorise clubbing tog=ther 
of a claim as. well as a separate rigkt of 
a claimant as a legatee under a will which 
is distinct from the displaced petson’s 
. Se to compensation as a displaced per- 

The right of suck a legatee szands 
on different footing from a claim made 
under Section 4 of the Act for payment 
of compensation or a rehabilitation grant. 
The amount of compensation or a renabi- 
litation grant is payable to a disnlaced 


-- person under the provisions of the Act. 


. The dispute under Section 9 of the Act is 
different in character from a claim for 
compensation or rehabilitation =s a 
displaced person. It could relate =o a 
right by inheritance to or by succession 
under a will of another claimant. But 


«(Civil Writ No. 117-D of 1961. D/- 19-8 
1969 — (Delhi) }. 


LS/LS/E502/75/GGM 


Union of India v. Iqbal Singh (Beg J.) 


[Prs. 1-2] SC. 211 


each person has to be paid separately as 
indicated by Rule 17. ILR (1964) 1 Puni 
742, Approved. (Para 10) 


Rule 18 onlv shows different kinds of 
claims of each displaced person in. pro- 
perties left by him in West Pakistan 
which can be clubbed together. It does 
not deal with rights or claims of another 
genus which may devolve upon a claim- 
ant in his capacity as an heir or a lega- 
tee of another displaced person who may 
have acquired a separate right of his own 
as a claimant tc compensation under the 
Act. (Para 11) 

It is true that the Act is intended for 
payment of compensation for rehabilita- 
tion of displaced persons and matters 
connected therewith, There is. however, 
nothing in the Act to prevent a claimant 
from making a gift or a will in respect 
of-the amount he may be entitled to get. 
No provision of the Act takes away rights 
of transfer of or inheritance to verified 
claims. Inheritance to and devolution of 
rights of claimants are clearly beyond the 
purview or scheme of the Act. (Para 9) 


(B) Transfer of Property Act (1882), 
Section 6 — Property — Statutory rights 
of claimants to compensation are separate 
rights to property of each claimant — 
Such rights are property within the mean- 
ing of section — (Displaced Persons (Com- 
pensation and Rehabilitation) Act. (1954), 
Section 4.) 


The statutory rights of claimants to 
compensation, which crystallize on assess- 
ment and verification of claims, are sepa- 
rate rights to property of each claimant 
covered by the wide definition of ‘proper- 
ty’ in Section 6 of the T. P. Act. They 
cannot evaporate or vanish suddenly with 


the death of a claimant. (Para 9) 
Cases Referred: Chronological Paras 
ILR (1664) 1 Punj 742 13 

Mrs. Shyamla Pappu, Sr. Advocate 


(Mr. M. M. Shroff Advocate with her), 
for Appellants: Mr. D. Goburdhan and 
Mr. R. Goburdhan, Advocates, for Res- 
pondent. 


5 Judgment of the Court was delivered 
DY 

BEG, J.:— The Union of India and 
the Commissioners of the Rehabilitation 
Department of the Govt. of India are 
the appellants before us after certifica- 
tion of this case, under Article 133 (1) (a) 
of the Constitution, It involves a con- 
sideration of the meaning of some rules 
framed under Section 40 of the Displaced 
Persons (Comvensation and MRehabilita- 
tion) Act 44 of 1954 (hereinafter referred 
to as ‘the Act’). 

2. The respondent Iqbal Singh, a 
displaced person ‘from Rawalpindi, in 
West Pakistan. had a verified claim 
assessed at over Rs, 32 lacs from com- 
pensation under the Act. His uncle, Jai 
Singh, had also a verified claim assessed 
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at Rs. 26,06,413/-- On 21st November, 
1952, Jai Singh executed a will under 


which .he. gave various lefatees, including 


the respondent, shares in the compensa“ 
tion which was due to be paid to him: 
Jai Singh died on 7th February, 1953. 
In an-.inquiry under Section 9 of the Act 
the respondent was held to be a benefi- 
clary under Jai Singh’s will to the extent 
of 19% of the amount due to be paid to 
Jaj Singh. The Assistant Settlement Offi- 
cer, however, clubbed together the indivi- 
dual claim of over Rs. 32 lacs of Iqbal 
Singh respondent, and the share of Rupees 
4,95,028/- as a legatee in the separate 
claim of Jai Singh, He then awarded the 
maximum compensation of Rs. 2 lacs 
under Rule 16 which says: 


“16. Scale of compensation. — Com- 


pensation shall be payable in accordance ` 


with the scale specified in appendices VIII 
or IX as the case may be”, 


3.. Appendix VIII is the relevant 
appendix giving percentages of the asses- 
sed claims which were to be paid as 
“compensation” for the verified claims 
ranging from Rs. 500 to Rs. 18 lacs and 
above, The maximum prescribed for 
Rs. 18 lacs and above is Rs. 2 lacs as 
“compensation”. Thus, no claimant could 
get more than tnat as compensation what- 
ever be the amount at which his claim 


was assessed. The result of clubbing to- 


gether by the Assistant Settlement Officer 
was that the respondent was not to get 
more than Rs, 2 lacs even though his own 


claim as compensation was for that much- 


So that he was, if this decision was cor- 
rect, to be totally deprived of his share 
in the legacy left by his uncle. His case 
-is that he is entitled to Rs. 2 lacs on his 
claim of Rs, 32 laes, and, in addition, to 
his share of 19% also as a legatee of the 
will relating to the amount which was 
payable to Jai Singh deceased as claim- 
ant. The character of the first was “com- 


pensation” and of the second was that of: 


a “legacy” under a will. 


4. In appeal, the Assistant Settle- 
ment Commissioner accepted the respon- 
dent’s case, by an order dated 29th July, 
1957, and directed that the respondent’s 
claim be paid separately from the share 
in the claim he was entitled to as a be- 
` neficiary under the will mentioned above. 


5. On 26th April, 1957, the Regio- 
nal Settlement Commissioner, however, 
revised the order of the Assistant Settle- 


ment Commissioner and held that the res- 


pondent could not, under the existing 
rules, get any share of compensation se- 
parately as a legatee out of the estate of 
Jai Singh. ps 


6. The respondent appealed to the 
Settlement Commissioner who agreed 
with the Regional Commissioner. The 
Central Government also rejected a revi- 
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sicn petition of tne respondent under Sec- 
ticn 33 of the Act. i ' 


me The respondent then filed a 
Writ Petition, before the Circuit Bench of 
the Punjab High Court which came up 
finally before a Division Bench of the 
Delhi High Court and was allowed. Orders 
of the Central Government and the Set- 
tlement Commissioner were quashed and 
the order of the Assistant Settlement 
i iaoner was restored by the Hig 

ourt. i 


8, It has been urged on behalf of - 
the appellants that -he High Court over- 
looked the scheme cf the Act and misin- 
terpreted the relevant .rules, The main 
contention. advanced by Mrs, Shymla 
Pappu, appearing on behalf of the appel- 
lants, is that the whole purpose of the 
Act was to compensate and rehabilitate 
individual displaced persons with a maxi- 
mum limit imposed on what could be 
awarded to a displaced person for this 
purpose, It is urgec that the respondent 
could not obtain more than the maximum 
amount prescribed by Appendix | VIII 
under Rule 16. It is submitted that the - 
combined effect of Rules 16 to 21, inter-. 
preted in the light of the scheme of the 
Act, is that the amount of .compensation 
payable to an individtial cannot in any 
case, exceed Rs, 2 lecs, Rule 21 is espe- 
cially relied upon. It says: 


“21. Mixed clairs. — Where a person 
holds a number of verified claims in dif- 
ferent capacities, the total compensation 
pavable to him shall be determined in ac~- 
cordance with the provisions of Rules 18, 
19 and 20.” i 


9, It is true that the Act is intend- 
ed for payment of compensation for re~ 
habilitation of displaced persons and mat- 
ters connected therewith, There is, how- 
ever, nothing in the Act to prevent -a 
claimant from making a gift or a will in]. 
respect of the amourt he may be entitled] - 
to get, No provision of the Act takes. 
away rights of transfer of or inheritance. 
to verified claims. Nothing like an abate- 
ment or extinction cf a claim by thel. 
decth of the claimant is provided for by. 
the Act. Inheritance to and devolution 
of rights of claimants are clearly beyond 
the purview or scheme of the Act, They 
are untouched by the provisions of the 
Act and are governed by other  provi- 
sions of law. The statutory rights of 
claimants to compensation, which crystal-- 
lize on assessment and verification of 
claims, are separate rights to property of 
each claimant covered by the wide defi- 
nition of “property” in Section 6 of the 
Transfer of Property Act. They cannot 
evaporate or vanish suddenly. with the 
death of a claimant.’ Rules framed under 
Section 40 of the Acz have to be and arel- 
those reasonably necessary for carrying 
out the purposes of the Act. They can- 
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not go beyond the objects for which they 
can be framed. Those objects are conin- 
ed to determination and payment of com- 
pensation for what was left in Pakistan 
and do not extend to deprivation of any- 
thing acquired in India in capacities other 
than those relevant for purposes of com- 
pensation, 


10. In the Instant case, the -risht 
of the respondent as a legatee under the 
will of Jai Singh was recognised sepa- 
rately in proceedings under Section 9 of 
the Act. The respondent thus acquired 
a right which was different in character 
from his claim as a displaced person. 
After having gone through the Rules 17 
to 20, we are unable to construe Rule 21 
as an authority for clubbing together of 
a claim as well as a separate right cf a 
claimant as a legatee under a will wkich 
is distinct from the displaced person’s 
claim to compensation as a displaced per- 
son. The right of such a legatee stands 
on a different footing from a claim made 
under Section 4 of the Act for payment 
of compensation or a rehabilitation grant. 
The amount of compensation or a reha- 
bilitation grant is payable to a displaced 
person under the provisions of the Act. 
A dispute decided under Section 9 of the 
Act is very different in character from a 
claim for compensation or rehabilita~ion 
as a displaced person. It could relate to 
a right by inheritance to or by succes- 
sion under a will of another claimant. 
But, each person has to be paid sepa-- 
rately as indicated by Rule 17. 


11. Great reliance was placed on 
Rule 18 on behalf of the appellants. This 
rule lays down: 


“18. Compensation to be determined 
on the total value of all claims. — For the 
purpose of determining the compensation 
payable to an applicant, the Regicnal 
Settlement Commissioner shall, exeepf as 
otherwise provided in these rules, add up 
the assessed value of all claims of the ap- 
ricant in respect of all kinds of properties, 
other than agricultural land situated in a 
“rral area, left by him in West Pakistan 
and the compensation shall be assessed on 
the total value of all such claims.” 


This rule shows that only different kinds 
oz: claims of each displaced person in gro- 
“perties left by him in West Pakistan 
which can be clubbed together. It does 
not deal with rights or claims of anotzer 
genus which may devolve upon a clam- 
ant in his capacity as an heir or a legetee 
of another displaced person who may 
have acquired aq separate right of 
his own as a claimant to compensation 
under the Act, Clubbing together of 
“claims” in different kinds of properzies 
has reference to an jndividual’s claim to 
“compersation’, and rehabilitation and 
not to claims of different displaced ter- 
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sons which could, by.transfer or devolu- 
tion, vest separately in an individual. 

12. Rule 13 deals with compensa- 
tion payable to joint families and Rule 
19-A prescribes maximum amounts pay- 
able in such cases. Rule 19-B refers to 
compensation ordinarily payable to kartas 
of joint families. Rule 20 provides for 


the assessment of compensation of 
a co-owner. These are the dif- 
ferent types of claims of the same 


displaced person in different capacities as 
claimant, in each capacity, to compensa- 
tion due to himself alone. There is no 
provision for clubbing together of com- 
pensation to different displaced persons 
each with a right of his own except as 
members of joint families, which are 
treated as legal entities by themselves. 
The rights of a successor of another dis- 
placed person are outside the rule. Tere 
is nothing in the Act or the rules fram- 
ed thereunder to conflict with this natu- 
ral and ordinary interpretation of fairly 
clear and simple language used. 


13. The judgment of the Division 
Bench of the Delhi High Court (H. R. 
Khanna, C. J. and S. N. Shankar, J) by 
which the Writ Fetition of the respon- 
dent was allowed, shows that it had been 
conceded in the High Court, on behalf of 
the Rehabilitation Department, that Rule 
18 would not apply to the case of the res- 
pondent before us. The Division Bench 
had relied upon an earlier decision of the 
Punjab High Court in Karam Singh v. 
Union of India, ILR (1964) 1 Punj 742, 
wae upon similar facts, it had been 

eld: 


“It is significant that in Rule 18 it is 
clearly stated that the compensation has 
to be determined ən the tota? value of all 


claims pertaining to properties left 
by a claimant in West Pakistan. 
Therefore, it is the property left 


by the petitioner to which he can 
make a claim. The property left by his 
uncle cannot be said to be the property 
left by him within Rule 18. Properties 
left by a joint family are properties which 
the claimant, who claims to be a member 
of the joint family, can properly be said 
to have left in West Pakistan. Though 
the capacity in which he held those pro- 
perties and so also in the case of proper- 
ties held by him as a co-sharer with other 
persons is different from the capacity in 
which the properties left by him in West 
Pakistan in his personal and exclusive oc- 
cupation are concerned. This cannot be 
said to be the case where he gets the 
property of another displaced person by 
reason of inheritance or by transfer. The 
capacities contemplated by Rule 21 are 
set out in Rules 18, 19 and 20 and in any 
case have to be analogous to them.” 


14. . We find ourselves in entire 
agreement with the view adopted by the 
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Division Bench of the Delhi High Court 
and dismiss this appeal with costs. 
, .Appeal dismissed, 
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State of Madhya Pradesh and an- 
other, Appellants v. Rameshwar Prasad 
(Dead) by L. Rs. and others, Respondents. 


Civil Appeal No. 521 of 1971, D/- 
10-12-1975. 

(A) States Re-organisation Act (1956), 
Section 115 — Gradation list after integ- 
. ration of State — Employees affected must 
file representations after provisional list is 
published and not to wait till final grada- 
tion list is published. Misc, P. No. 188 of 
1964, D/- 17-11-1964 (Madh Pra), Overrul- 
ed. Misc, P. No. 127 of 1966, D/- 20-9. 
1969 (Madh Pra), Reversed. 

It appears from a perusal of the va- 
rious clauses of Section 115 that the sta- 
tute contemplates three stages for deter- 
mining the seniority of the Officers — (i) 
the formation of Advisory Committees 
and determination of principles on the 
basis of which the seniority is to be de- 
termined; (ii) the preparation of a provi- 
sional gradation list so as to give an op- 
portunity to the employees concerned to 
file their objections; and (iii) the publica- 
tion of the final gradation list after con- 
sideration of the objections filed by the 
employees, concerned and taking an over- 
all view of the matter. 
port of Section 115 (5) (b) of the Act, was 
that there should be a fair and equitable 
treatment of all persons affected by the 
provisions of that section, This could 
only be done if before a final gradation 
list was prepered the officers were given 
an opportunity to acquaint the Govern- 
ment with their respective points of view. 


It: was indeed a strange view to take that. 


the provisional gradation list was 
‘absolutely of no consequence and after 
the said list was finalised and the time 
for filing . representation - expired, then 
alone the employees concerned should 
have been asked to file their representa- 
tions. This is really putting the cart be- 
fore the horse. Once the list was finalis- 
ed, jt would be difficult for the Govern- 
ment to review _its orders which would 
lead to serious complications and disloca- 
tion to the service structure of the State. 


Misc, P, No. 188 of 1964, D/- 17-11-1964 . 


(Madh Pra), Overruled; Misc. P. No,- 127 
of 1966, D/- 20-9-1969 (Madh Pra), Re- 
versed. (Para 7) 
*(Misc. Petn. No. 127 of 1966, D/- 20-9- 
1969 (Madh Pra).) -` 
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In fact the pur- - 


ALK. 


(B) States Re-organisation. Act (1956), 
Section 115 — Gradation list — List pre- 
paréd after objective and thorough consi- 
deration of various aspects of career of 
employees — List held valid. 


: Where in prepering a provisional gra- 
dation list the four principles namely (i) 
the nature and duties of a post: (ii) the 
responsibilities and powers exercised by 
the officers holding a post; .the. extent of 
territorial or other charge held or respon- 
sibilities ‘discharged; (iii) the minimum 
qualifications, if ary, prescribed for the 
two posts, and (iv) the salary of the post, . 
were followed and in addition the equated 
grades held by the affected employee and 
the other officers were also taken into 
consideration in order to fix the seniority: 

ı Held, that the Government had pre- 
pared the final gradation list after an ob- 
jective and thorough consideration of the 
various aspects of the career of the em- 
ployees and-the principles which govern- 
ed the list were wholly in consonance 
with the provisions of Section 115 of the- 
Act. AIR 1973 SC 69, Relied on. 
ed (Para 12) 
Cases Referred: Chronological Paras 
AIR 1973 SC 69 = (1973) 1 SCR 945 10. 
AIR 1968 SC 850 = (1968) 2 SCR 186 9 
(1964) Misc. Petn. No. 188 of 1964, D/- 

17-11-1964 (Madk Pra) l aT: 
Mr. Ram Panjwani, Dy. Advocate 
General Madhya Pradesh and (Mr. H, S. 
Parihar, Advocate for Mr. I. N. Shroff, 
Advocate with him), for Appellants: M/s. 
P. P. Rao and 8. P. Neyar, Advocates, 
for Respondent No. 2. f 
5 Judgment of the Court was delivered 
y l 
FAZL ALI, J.:— This is an appeal 
by special leave by the State of Madhya 
Pradesh against the judgment of the 
Madhya Pradesh High Court-dated Sep- 
tember 20, 1969, by which the final gra- 
dation list of senicrity of certain officers 
prepared by the Government following 
the integration of the Madhya Pradesh 
State after merging the erstwhile States 
of Maha Koshal, Madhya Bharat, Vindhya 
Pradesh and Bhopal hag been partially 
quashed. The respondent in whose favour 
the High Court decided the case is al- 
ready dead and has therefore no interest 
in the result of the proceedings. But as 
the gradation list has been struck down . 
by the High Cour:, the Government as 
also the officers who had been given a 
particular seniority are undoubtedly af- 
fected by the order of the High Court. 
That is why both the State of Madhya 
Pradesh and the Union of India have 
pressed this appeal. 


2. The facts of the case lie within 
a very narrow compass. In 1938 the res- 
pondent Rameshwar Prasad was recruited 
as Excise Sub-Insp2ctor by the then Gov- 
ernment of C, P. end: Berar, On June 1, 
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1947, the Sales Tax Act came into force 
in the erstwhile 
and in 1948 the respondent was promoted 
as Assistant District Excise Officer and 
Assistant Sales Tax Officer'in the Maha 
Koshal Region. In 1949 the States of 
Vindhya Pradesh and Madhya Bharat 
were Icrmed. On April 1, 1950 the Sales 
Tax Act came into force in Vindhya Pra- 
Gesh and a month later ie. on Mav 1, 


1950, the Sales Tax Act was enforced in | 


Madhya Bharat. Thereafter in accordence 
© with the report given by the States Re- 
organisation Commission. the States Re- 
organisation Act was passed by which the 
new State of Madhya Pradesh was carved 
out by merging the erstwhile States of 
Maha Koshal. Madhya Bharat, Vinchya 
Pradesh and Bhopal. The appellanis tave 
produci before us the White Paper issu- 
ed by the Government regarding the 
merger and reorganisation of the var.ous 
States referred to above which is ne in 
dispute a, all. After the reorganisa:1on, 
the services of the respondent’ were 
allocated to the new State of Machvys 
Pradesh. We might further mention shat 
prior to the integration of Vindhya 2ra- 
desh and Madhya Bharat both the States 
had their similar Sales Tax Act which 
was known as Interna! Customs Duty and 
there were number of officers who were 
manning the Tax Organisation in those 
States holding almost ranks equal to the 
respondent. 


3. After the reorganisation sf ihe 
States it became necessary to prepar- a 
common gradation list of the officers of 
various Departments so thai the 2fficers 
who were allocated to the new State of 
Madhya Pradesh did not suffer any nre- 
judice. Section 115 of the States Reorga- 
nisation Act, 1956 provided, amongst 
others, that the Central Government, by 
gereral or special order. was to deter- 
mine the successor State to which every 
person referred to in sub-section (2) of 
Section 115 was to be.allotted, Sub-sec- 
tion (5 of Section 115 enjoined on the 
Central Government to establish one or 
more Advisory Committees for the pur>ose 
of division and integration of the services 
among the new State and ensuring of fair 
and equiteble treatment to all wersons 
affected by the provisions of the section 
ang the proper consideration of any re- 
presentation made by such persons. In 
pursuance of these statutory provis.ons 
the Central Government appointed an Ad- 
visory Committee for the newly integrat- 
ed State of Madhya Pradesh te prepare a 


gradation list which would reflect the se. 


niority of the officers concerned in a fair 
and equitable manner so that no prejudice 
or injustice was caused to any officer by 
virtue of the integration of the Stztes. 
According to the appellants on the recom- 
mendations of the Advisory Committee 
certain principles for determining the se- 
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mority cf the officers coming trom the 
erstwhile States were determined and in 
accordance with the same a provisional 
gradation list was prepared showing se- 
niority of the officers as on November 1, 
1956. These. principles were formuleted 
by virtue of a Notification No. 2531/2577/ 
V-ST. dated October 28. 1961. which hes 
been quoted in para. 3 of the Fetition for 
Special Leave to appeal and may he ex- 
tracted as follows: 

'2581/2577/V.ST. — Whereas, the 
foliowing principles have been formulat- 
ed for being observed, as far as may be, 
in the integration of Goveraumert servants 
allotted for service to the new State of 
Madhya Pradesh viz.:—- 


i In the matter of equation of posts— 

(i) Where there were regularly con- 
stituted similar cadres in the different in- 
tegrating units the cadres will ordinarily 
be integrated on that basis: but 


ii) Where, however, there were nec 
such similar cadres the following factors 
will be taken inte consideration in deter- 
mining the equation of posts: - 

fa) nature and duties of a post: 


(b) powers exercised by the officers 
holding a post, the extent of territorial 
or other charge held or responsibilities 
discharged; 

(c) the minimum qualifications, -if 
any, prescribed for recruitment to the 
post; and 

(d the salary of the post.” 


It has not been shown to us that the prin- 
ciples laid down by the Government No- 
tification in accordance with the recom- 
mendations of the Advisory Committee 
were in any way unfair or inequitable or 
worked injustice to the employees con- 
cerned. On the other hand we find that 
the principles formulated by the Advisory 
Committee strike a just balance vis-a-vis — 
the various employees coming from erst- 
while States in order to determine their 
seniority by classifying the officers into 
three categories. namely, Assistant Sales 
Tax Officers of Maha Koshal, Insrectors 
of Sales: Tax of Madhya Eharat and Sales 
Tax Inspectors including Assistant District 
Excise and Sales Tax Officers of Vindhya 
Pradesh. Having classified these officers 
the sericrity has been fixed according ‘to 
the length of service and the grades held 
by the officers concerned. 


4. In the provisional: gradation 
list the respondent was shown at Ne. 22. 
The gradation list was prepared on 
October 3, 1961 and published in the 
Madhya Fradesh Government Gazette on 
October 28, 1961. Objections were invited 
from thé officers whose seniority was fix- 
ed under the said list within a month from 
the date of the publication. It is com- 
mon ground that the respondent filed no 
objection at all within the time fixed. The 
Government after considering the princi- 
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ples laid down by the Advisory Commit- 


tee and the formula evolved by the gra-. 
dation list and the consideration of the ` 
representations of the. officers who had. 


filed their objections in pursuance of the 
publication of the provisional gradation 
list prepared a final gradation list on No- 
vember 7, 1964, and published the same 
re the ee Gazette on November 
11, 1964. ' 


. 5. A month before the final gra- 
dation list was published the respondent 
filed a representation on October 1. 1364. 
to the Madhya Pradesh Government in 
which his only grievance ‘was that he 
‘should have been shown senior to the 
five officers hailing from the Maha Koshal 
Region because he had been appointed as 
Assistant Sales Tax Officer in that region 
before them. This representation seemed 
‘to overlook the patent fact that the offi- 
cers who were shown senior to him were 
- holding posts carrying almost equivalent 
grade of the post which was held by the 
respondent and those officers were in fact 
. appointed to those grades before the ap- 
pointment of the respondent. Another re- 
presentation was filed by the respondent. 
or, February 18, 1965. But a few months 
before this the Madhya Pradesh High 
Court in Kanhayalal Pandit v. State of 
Madhya Pradesh. Misc. Petn. No. 188 of 
1964, D/- 17-11-1964 (Madh Pra) held that 
the affected employees of the State could 
make their representations only after the 
final gradation list was published. In view 
of this decision the respondent appears to 
have filed his second representation on 
‘February 18, 1965, as mentioned above. 
In: this representation also the respondent 
contended that the services rendered by 
the Madhya Bharat and Vindhya Pradesh 
officers prior to the coming into force of 
the Sales Tax Acts in the respective 
States should not have been counted for 
the purpose of determining the seniority 
of the respondent. 


6: . Thereafter the respondent filed 
a writ petition in the Madhya Pradesh 
Hizk Court on February 16, 1966, pray- 
ing for quashing the gradation list. The 
appellant filec his return on July 8, 1966, 
and the High Court by its judgment dated 
September 20, 1969, allowed the petition 
and quashed the gradation list insofar as 
it affected the respondent and the other 
five officers who were shown above him. 
The appellant then filed an epplication 
for leave to appeal to the Supreme Court 
which was dismissed on November 21, 
1969 and thereafter moved this Court for 
sptial leave to appeal which was grant- 
ed on March 26, 1971. l ; 


7. The High Court appears to 
have quashed a part of the gradation list 
mainly on two grounds. In the first place 
it held, following the decision. of the High 
Court in Kanhayalal Pandit’s case Mise 
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Petn. No. 188 of 1964, D/- 17-11-1964 
(Madh Pra) that as tke final gradation list 
was published on November 11, 1964 the 
respondent had the right to make his re- 


‘presentatian thereafter and since his re- 


presentation was not considered the order 
of the Government sanctioning the final 
gradation list was legally erroneous. Se- 
condly it was held by the High Court 
that the contention of the respondent that 
the services rendered by the other five 
officers in Madhya Bharat and Vindhya 
Pradesh ought not to have been consider- ` 
ed as valid and snould have been given 
effect ta by the Government in preparing 
the final gradation list. We are satisfied 
after perusal of the materials that ths 
first ground on which the High Court 
quashed the grasation list was not at all 
sound and on that ground alone the order 
of the High Court is liable to be set aside. 
It is manifest that the object of prepar- 
ing a tentative or provisional gradation 
list: was. to give: an opportunity to the off- 
cers whose seniority was determined in 
the list to make their representations in 
order to satisfy the Government regard- 
ing any mistake or error that had crept 
in the gradation list. If the emplovee]. 
concerned did not file his ‘representation 
within a month jrcm the date of the pub- 
lication cf the provisional grada- 
tion list, then his representation should 
have been rejected outright. The Madhya 
Pradesh High Court wasin error in taking 
the view that the employee concerned 
should have waited for filing his repre- 
sentation until the final gradation list was 
published. The Madhya Pradesh High 
Court in Kanhayalal Pandit’s case had 
observed as follows: _- fe,” 


“According to the view taken in these 
cases, the preparation of combined grada- 
tion list by the State Government is, ge- 
nerally speaking, only an incidental or 
subsidiary act such as would aid and as- 
sist the Central Government in discharg- 
ing its statutory responsibility of integra- 
tion of services. .If so, the petitioner 
should wait until the final gradation list: 
is published, for it may well be that he 
may have no cause for any grievance 
agaist that list. On the other hand, if 
he finds that he is aggrieved thereby, he 
is entitled to represent against it under 
Section 115 (5) ibid and he has a right to 
insist that his representation receives 
‘proper consideration’. There is, in this 
view. no ground for interfering at present 
with the order passed by the Government 
of India on the peczitioner’s representation 
dated 5 January, 1262.” 


The aforesaid view taken by the High 
Court is not at all intelligible. In fact 
the purport of Section 115 (5) (b) of the 
Ststes Reorganisation Act, 1956 was that 
there should be a fair'and equitable treat- 
ment of all persons affected by the provi- 
sions of that secticn. This could only be’ 
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done if before a final gradation list was 
prepared the officers were given an op- 
portunity to acquaint the 
with their respective points of view. It 


was indeed a strange view to. take, that’. 


the provisional gradation list was abso- 
lutely of no consequence and after the 
said list was finalised and the time for fil- 
ing representation expired, then alone 
the employees concerned should have 
been asked to file their representations. 
This is really putting the cart before the 
horse. Once the list was finalised, it 
would be difficult for the Government to 
review its orders which would lead to se- 
rious complications and dislocation to the 
service structure of the State, It appears 
to us from a perusal of the various clau- 
ses of Section 115 of the States Reorgani- 
sation Act that the statute contemplated 
three stages for determining the seniority 
of the officers — (i) the formation of Ad- 
visory Committees and determination of 
principles on the basis of which the se- 
niority was to be determined; (ii) the pre- 
paration of a provisional gradation list so 
as to give an opportuniiy to the emplo- 
yees concerned to file their objections; 
and (iii) the publication of the final gra- 
dation list after consideration of the ob- 
jections filed by the employees concerned 
and taking an. overall view of the matter. 
In these circumstances, therefore, the view 
of the Madhya Pradesh High Court that 
the representation filed oy the respondent 
was premature is legally erroneous and 
we are unable to agre2 with the same. 
We are, theréfore, of the opinion that the 
judgment of the Madhya Pradesh High 
Court-in Kanahyalal Pandit’s case decided 
on November 17, 1964, was not correctly 
decided. The High Court in the instant 
case has based its order mainly on the 
judgment of the Madhya Pradesh Court 
in Kanahyalal Pandit’s case which being 
incorrectly decided, the judgment of the 
High Court in this case must be quashed 
on this ground: alone, and the representa- 
tion filed by the respondent long after 
the expiry of the time mentioned-in the 
Gazette publishing the vrovisional grada- 
tion list would have to be rejected as be- 
lated, 

8. Even on merits a cursory glance 
of the principlés and the formula formu- 
lated by the Government in preparing the 
gradation list would reveal that no injus- 
tice or prejudice was caused to the res- 
pondent. In paragraph 3 of the counter- 
affidavit by the appellants it has been 
averred as follows: 

“It is further submitted that the inter 
se seniority in Madhya Bharat and Vin- 
dhya Pradesh units had become final after 
taking into. consideration the service ren- 
dered in the Princely States and cannot 
now bė challenged.- After the seniority 
in the units of Madhya Bharat and Vin- 
dhya Pradesh was finally determined, the 


State of M. P. v. Rameshwar Pra sad [Faz] Ali J.) 


Government 
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posts of Assistant’ Sales Tax Officers of 
Mahakoshal were equated with Inspectors 
of Sales Tax of Madhya Bharat and Sales 
Tax Inspectors including Assistant Dist- 
rict Excise and Sales Tax Officer of Vin- 
dhya Pradesh region. According to the 
principles adopted for determining the 
seniority, the length of continuous service 
on equated post was considered, The se- 
niority of a person is determined with re- 
ference to a particular date allotted to 
him for this purpose. When once the se- 
niority in the integrating units was deter- 
mined in this manner by the Governments 
of those units, it is submitted that the se- 
nlority of the incumbents from the units. 
of Madhya Bharat and Vindhya Pradesh 
could not be disturbed after the reorga- 
nisation of States under Section 115 of 
that Act to the detriment of the incum- 
bents.” 

It has thus been akolad by the appel- 
lants that as the Sales Tax Department 
in the integration States of Madhya Pra. 
desh was new the persons absorbed in the 
Department brought with them the senio- 
rity already assigned to them. It was also 
pointed out in the counter-affidavit that 
in these circumstances it cannot be said 
that as the Sales Tax Department came 
into ‘existence in 1950 in Madhya Bharat 
and Vindhya Pradesh regions, the person- 
nel of these regions ipso facto became ju- 
nior to those in Mahakoshal region where 
the Act had come into force in 1947. We 
fully agree with the explanation given byv 
the appellants in the counter-affidavit as 
the same appears to be reasonable and 
convincing, and seeks to chalk out an ob- 
jective formula so that the least preju- 
dice is caused to the employees concern- 
ed. It is, manifest that the services ren- 
dered .in the erstwhile princely States by 
the officers who were put above the res- 
pondent were taken into account in the 
equated posts. Thus the equation of the 
posts was in conformity with the princi- 
ples laid down in Section 115 of the States 
Reorganisation Act and was done in con- 
sultation with the Advisory Committee 
and was finally approved by the Central 
Government. To accept the prayer of the 
respondent would be to set at naught the 
services rendered by the officers who were 
put above the respondent in the erst- 
while princely State in grades which were 
more or less similar to the one held by. 
the respondent. In these circumstances 
we find ourselves unable to agree, even 
on merits, with the view taken by the 
High Court. 

9. In Union of India v. P. K. Roy. 
(1968) 2 SCR 186 at p. 198 = (AIR 1968 
SC 850 at p. 856) a similar argument 
made by some-of the employees’ coming 


‘from erstwhile princely States was repel- 


led and this Court observed as follows: 
"In our opinion, the procedure adopt- 
ed in this case -does not contravene the 
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provisions of Sec. 115 (5), of the said Act, 
becausce it was the Central Government 
which laid down the principles for integ- 
ration, it was the Central Government 
which considered the. representations and 
passed final orders, and both the prelimi- 
nary anc final gradation lists were pre- 
pared and published by the State Govern- 
ment under the direction and with the 
sanction of the Central Government.” 


10. Similarly in N. Subba Rao v. 
Union of Indie, (1973) 1 SCR 945 = (AIR 
1973 SC 69) this Court laid down that 
under Section 115 of the States Reorga- 
hisation Act two requirements were 
necessary — (i) that there should be 
a division and integration of the 
services among the new States: and (ii) 
that a fair and equitable treatment should 
be ensured to all persons affected by the 
integration. In that case also the Con- 
ference of the Chief Secretaries had pre- 
ceded the drawing up of the provisional 
gradation list formulating four principles, 
namely. {i) the nature and duties of a 
post; (ii) the responsibilities and powers 
exercised by the officers holding a_ post; 
the extent of territorial or other charge 
held or responsibilities discharged: (iii) 
the minimum qualifications, if amy, pres- 
cribed for the two posts; and (iv) the sa~ 
lary of the post. These principles were 
approved by the Court in that case. 


11. In the instant case also the 
appellants have stated in their counter- 
affidavit that the principles mentioned 
above were duly taken into consideration 
and in addition tọ this the equated grades 
held by the respondent and the other oifi- 
cers were also taken into consideration 1n 
order to fix the seniority of the respon- 
dent. 


12. In these circumstances we are 
satisfied that the Government had pre- 
pared the final gradation list after an oh 
jective and thorough consideration of the 
various aspects of the career of the em- 
plovees and the principles which govern- 
ed the list were 
with the provisions of Section 115 of the 
States Reorganisation Act, 1956. 


ao For these reasons, therefore, 
the appeal is allowed and the judgment 
of the High Court dated September 20, 
1969 is set aside. As the respondent is 
already dead we make no order as to costs. 


a 8 Appeal allowed, 


Union of Inaia v. Jayarajan’ (Rav C. J.) 


wholly in consonance . 


A-L R. 
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_ (From:— 1973 Lab IC 995 (Mad).) ` 
A. N. RAY, C, J, M. H. BEG, R. S 


- SARKARIA AND P. N. SHINGHAL, JJ. 


Union of India, Appellant v. P, M. 
Jayarajan, Respondent. , 

Civil Appeal No. 219 of 1974. D/- 
3-12-1975, 

(A) Constitution of India, Art, 312-A 
(as introduced by Constitution (Twenty- 
eighth Amendment) Act 1972 — Former 
Secretary of State Service Officers (Condi- 
tions of Service} Act (1972), Ss. 8 and 12— 
Respondent former. Secretary ‘of State 
Service Officer staying in Uganda — Con- 
version rate of pension payable to him. 
1973 Lab IC 995 (Mad), Reversed, (Civil 
Service Regulations, Article 934). 

By virtue of power conferred under 
Article 312-A, the Parliament made the 
Former Secretary cf State Service Offi- 
cers (Conditions of Service) Act. The 
provisions of this Act or any order made 
thereunder is effective notwithstanding 
that it is inconsistent with any law or rule 
etc., other than the. Act. Therefore, the 
former Members of the Indian Civil Ser- 
vice as a result of the Conditions of -Ser- 
vice Act, 1972 are not entitled to claim 
payment of pension in sterling or outside 
India or by converting £ 1000 at the rate 
of exchange exceeding the rate of ex- 
change of Rupees thirteen and one-third 
to the pound sterling, AIR 1974 SC 2055, 
Followed. (Para 10) 

Consequently the decision of the 
Madras High Court on the basis of Article 
934 of the Civil Service Regulations can- 
not be sustained bv reason of the change 


in law. 1973 Lab IC 995 (Mad), Revers- 
ed. (Para 11) 
Cases Referred: Chronological Paras 


AIR 1974 SC 2055 = (1975) 1 SCR 797 = 
1974 Leb IC 1362 7 


Mr. R. M. Mehta and Mr, S. P. Na- 
yar, Advocates, for Appellant: Mr. A. V. 
Rangam and Miss A. Subhashini, Advo-~ 
cates, for Respondent. 

‘ Judgment of the Court was delivered 
y 

RAY, C. J:— This appeal is by spe- 
cial leave from the judgment dated 3rd 
March, 1972, of the High Court of Madras, © 

: The respondent in an applica- 
tion under Article 226 of the Constitution 


asked for a writ of mandamus directing ` . 


the appellant Union to pay the respondent 
pension at the rate cf 1s-9d per rupee in 
accordance with Regulations 934-A and 
934-D of the Civil Service Regulations. 

3. The respordent is a Ceylonese 
national. He joined the Indian Civil Ser-~ 
vice on 6th October, 1932. After 15th 
August, 1947, he continued to serve in our. 
country ‘until his retirement on 3lst De- 
eember, 1949. 
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4, At his retirement he was sanc- 
tioned an annuity of £ -743-2 shillings- 
6 pence per annum. He commuted a part 


of his pension leaving a balance of Rupees - 


500/- per month. 


ð Between March, 1968 and Octo- 
ber, 1969, he resided jn Uganda in East 
Africa, When the respondent was in 
Uganda he claimed pension at the rate 
of is-9d to a rupee, His request was 
accepted by the Accountant General, 
Madras. The Union Government reversed 
the decision and directed that the con- 
version rate should be ls-6d to a rupee 
and the excess payment should be re- 
covered from the respondent. The res- 
pondent thereafter made an application 
under Article 226 of the Constitution, 


6. The High Court accepted the 
petition of the respondent on the ground 
that the respondent shifted his residence 
from Ceylon to Uganda and was, there- 
fore, entitled tg benefit under the ‘second 
proviso to Article 934 of the Civil Service 
Regulations. The second proviso to Arti- 
cle 934 was as follows:— 


“Provided that save where a pen- 
sioner resides in India (which for the pur- 
pose of this Article and Articles 934-A, 
934-B, 934-C, 934-D and 935 shall be 


deemed to include Burma, Ceylon, Nepal, 


and the French and Portuguese establish- 
ments in India) the minimum rate of con- 
version shall be 1/9 per rupee.” 

de The question of payment of 
pension to Members of the Indian Civil] 
Service in Sterling was examined by this 
Court in V. B, Raju v. State of Gujarat, 
(1975) 1 SCR 797 = (AIR 1974 SC 2055), 
The Constitution (Twenty-eighth Amend- 
ment) Act, 1972 introduced Article 312-A. 
Article 312~A confers power on Parlia- 
ment to make law, inter alia, to vary or 
‘revoke prospectively or retrospectively 
the conditions of service as respects pen- 
sion of persons who having been appoint~ 
ed by Secretary of State or Secretary of 
State in Council to a Civil Service of the 
Crown in-India before the commencement 
of the Constitution retired or otherwise 
ceased to be in service at any time before 
the commencement of the Constitution 
(28th Amendment) Act, 1972. The Consti- 
tution (28th Amendment) Act, 1972 came 
into existence on 27th August, 1972. 


8, Parliament on 21st September, 
1972 made the law called the Former Sec- 
retary of State Service Officers (Condi- 
tions of Service) Act, 1972. A former 
secretary of State Officer means a person 
referred to in sub-clause (a) or sub-clause 
(b) of clause (1) of Article 312-A of the 
Constitution. The respondent is a former 
Secretary of State Service. Officer within 
the meaning of sub-clause (a) of ang (1) 
of Article 312-A. Section 8 (1) of the 
Conditions of Service Act, 1972 enacts that 


® no former Secretary of State Service Offi- 


J. R. Malhotra v. Addl S. J.. Jullundur 


Court in V. B. Raju’s case (supra) 


S.C. 219 | 


cer Shall be entitled or be deemed to’ have 
been entitled, to- claim (a) pension in ster- 
ling; or (b) that his pension shall be paid 
outside India: or (c) where his pension 
was expressed in sterling or a fixed ster- 
ling minimum was applicable in respect 
of the pension payable to him, that his 
pension shall be computed in the rupee 
equivalent of the amount fixed in sterling 
at a rate of exchange exceeding the rate 
of rupees thirteen and one-third to the 
pound sterling. 

9, Section 12 of the Former Sec- 
retary of State Service Officers (Condi- 
tions of Service) Act, 1972, states that the 
provisions of this Act or of any order 
made thereunder shall have effect not- 
withstanding anything inconsistent there- 
with contained in any law other than this 
Act or in any rule, regulation or order or 
other instrument having effect by virtue 
of any law other than the 1972 Act. l 

10. The Constitution Bench of Ore 

e 
that the former Members of the Indian 
Civil Service as a result of the Conditions: 
of Service Act, 1972, are not entitled to! 
claim payment of pension in sterling or 
outside India or by converting £ 1000 at 
the rate of exchange exceeding the rate 
of exchange of Rupees thirteen and one- 
third to the pound sterling. 

11. The judgment of the High 
Court cannot be sustained by reason of 
change in law, The appeal is accepted 
and the judgment of the High Court is 
set aside. Parties will pay and bear their 
own costs, 

Appeal allowed. 
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J. R. Malhotra and another, Appel- 
lants v. The Additional Sessions 3 vudge, 
Jullundur and others, Respondents. 

Civil Appeal No. 999 of 1975. D/-~ 
11-12-1975. 

(A) Income-tax Act (1961), Ss. -132 
and 132-A — Seizure of money and docu- 


‘ments found to be invalid — Retention of 


money by Revenue — Validity, (Criminal 
P. C. (1898). S. 523). 


Under a warrant of authorisation cer- 
tain amount and some documents were 
seized from R. The High Court held that 
the seizure was invalid and directed the 
revenue to return the-money and the 
documents to the Police for proceeding in 


*(Civil Writ Petn. No. 2292 of 1975. D/- 
_ 6-5-1975 (Puni & Har)). 
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accordance with. law. The revenue au- 
thorities filed an application under S. 523. 
Criminal P, C. for an order for retention 
of the money Zor satisfaction of its dues 
against R. There was no order of assess- 
or and no income-tax demand against 


Weld, that the Revenue could not re- 
tain the money without the authority of 
law or a legal order. It could not in- 
directly keep the money on the plea that 
there would be a demand and therefore, 
the money should be allowed to be kent 


with it. (Para 19) 

Mr. S. P. Nayar Advocate, for Appel- 
lants; Mr. B. Datta and Mr. Harbans 
Singh, Advocates. for Respondents, 
Nos. 2-4. 


The Judgment of the Court was de- 
livered by 

RAY, C. J.:— This appeal is by spe- 
cial leave from the order dated 6th Mav, 
1975 of the High Court of Punjab and 
Hlaryvana dismissing in limine the writ 
fetition of the appellant. 

AA The appellant filed a writ peti- 
tion in the High Court challenging the 
order dated 4th January. 1975 of the Ad- 
ditional Sessions Judge, Jullundur : who 
allowed the revision petition of the res- 
pondent Romesh Chander and dismissed 
the petition of the appellant. 


3. The facts leading to the order 
are these: On 6th August. 1971 the res- 
pondent Romesh Chander was travelling 
in a car. His car was intercepted by the 
police. A sum of Rs. 1,61,411/- was found 
in a bag in his hands. The respondent 
Romesh Chander was taken to the police 
station. A criminal case was registered 
against him under Sections 411. 413 and 
414 of the Indian Penal Code and under 
Sections 4. 5. 6 and 8 of the Foreign Ex- 
change Act, 1947. The Commissioner of 
Income-tax issued a warrant of authorisa-~ 
tion empowering certain officers under 
Section 132 of the Income-tax Act to con- 
duct a search end seizure. Pursuant to 
that authorisation the authorised officer 
seized the sum of Rs. 1,61,411/~ and certain 
books and documents. The business pre- 
mises of the respondent Romesh Chander 
and the other respondents who were his 
partners were searched and certain docu- 
ments and books were seized. 

4. . The respondent Romesh Chan- 
der by a writ petition challenged the war- 
rant of authorisation. The High Court of 
Punjab and Haryana on 25th May. 1972 
` held the search to be invalid and directed 
the Revenue to return the money and the 
books. On appeal the High Court on -22nd 
November, 1972 accepted in part the ap- 
peal of the Revenue and held that the 
amount and the books and documents: be 
returned by the Revenue to the Station 


House Officer, Polica Station, Kartarpur 
who was directed tə proceed in accord- 
ance with law. og 


. 5. . The respondent Romesh Chan- 
der filed.an application on 12th March, 
1973 in the Court of the Judicial Magis- 
trate, Jullundur and alleged that the 
police had not filed any challan against 
the respondent Romesh Chander for ‘a 
long time and pray2d for an order that 
the Station House Officer. Kartarpur be 
directed to get the money from -the In- 
come-tgx Authorities and comply with the 
orders of the High Court. 


6. The Rever.ue Authorities filed 
an application under Section 523 of the 
Code of Criminal Procedure on 25th 
March, 1973 before the Judicial Magis- 
trate, Jullundur anc prayed that orders 
might be passed directing that the sum of 
Rs. 1,61.411/- be retained by the Income- 
tax Department in partial satisfaction of 
their outstanding dernand against the res- 
pondent Romesh Chander, and the papers 
of the Respondent Romesh Chander be 
also retained by the Revenue Authorities 
for completion of assessment proceedings 
against the respondent Romesh Chander. 


T- In the aforesaid application of 
the Revenue Authorities before the Judi- 
cial Magistrate, Jullurdur it was alleged 
that a regular assessment order had been 
passed on 26th June, 1972 against the res _ 
pondent Romesh Chander and. the demand 
of the Revenue Authorities against the 
respondent Romesh Chander was Rupees: 
7.90,293/-. The Revenue further alleged 
that the respondent Romesh Chander was 
given 35 days notice to pay the amount 
and because he did not pay the amount 
demanded, the sum of Rs, 1,61.411/- was 
adjusted on 5th October, 1972. towards 
the outstanding demand. It also appear- 
ed in the aforesaid application of the Re- 
venue before the Judicial] Magistrate, Jul- 
lundur that the criminal case registered 
against the respondent Romesh Chander 
had been “filed as untraced” bw the order 
of the Court dated 25th January. 1973. 


8. The Judicial Magistrate on 24th 
April, 1973 passed ar order directing the 
Income-tax authorities to return the 
amount’ in dispute. the books and other 
documents to the Station. House Officer,’ 
Police Station. Kartarpur. 


9. The order of the Judicial 
Magistrate was affirmed by the Additional — 
Sessions Judge, Jullunder in revision on 
5th May. 1973. 

10.. The order of the Judicial 
Magistrate and the order of the Additional 
Sessions Judge. Jullundur were challeng-. 
ed by the Revenue in Cri. Revn. No. 430.o0f 
1973 in the High Court of Puniab and-Har~ 
yana. On 26th June. 1974 the High Court- 
set aside the orders and remanded the 
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matter to the Judicial Magistrate. Jul_un- . 


dur for determining whether the amount in 
dispute could be adjusted in law ‘agacnst 
the outstanding tax dues from the respon- 


dent Romesh Chander and further ` whe- 


ther the adjustment made by the Cəm- 
missioner of Income-tax on 5th October, 
1972 was valid and justifiable. 

11. Meanwhile the  responcent 
Romesh Chander filed an application 
under Section 146 of the Income-tax Act 
before the Income-tax Officer against the 
order of assessment. The respondent 
Romesh Chander also filed an apveal 
against the assessment orders before the 
Appellate Assistant Commissioner on 3rd 
August, 1972. The application of the res~ 
pondent Romesh Chander under Sec. 146 
of the Income-tax Act was rejected by 
the Income-tax Officer on 2nd August, 
1973. The respondent Romesh Chander fil- 
ed an appeal against the rejection of the 
petition on 27th August, 1973. On 17th 
September, 1973 the appeals filed by the 
respondertt Romesh Chander against the 
orders of the Revenue in regard to assess~- 
ment of income-tax of the respondent 
were heard. The Income-tax Officer on 
18th September, 1973 asked for adjourn- 
ment to explain the departmental case. 
The Appellate Assistant Commissioner 
granted adjournment and informed the 
respondent Romesh Chander by leiter 
dated 22nd September, 1973 that steps aad 
been taken by the department to stor all 
recovery proceedings against the respon- 
dent Romesh Chander and that the ap- 
‘peal would be heard later on. 


12. On 22nd September, 1973 the 
rescondent Romesh Chander filed an ap- 
plication before the Appellate Assistant 
Commissioner that the operation of the 
assessment order during the pendenc~ of 
the appeals might be stayed and the de- 
mand of the tax be held in abeyance, The 
Appellate Assistant Commissioner by let- 
ter dated 27th September, 1973 infor-ned 
the respondent Romesh Chander that re- 
covery of demand of Rs. 7.90,293 for the 


assessment year 1972-73 had been stcyed . 


by order of the Revenue Authorities dcted 
18th September, 1973. 


13. It is in this background that 


the Judicial Magistrate, Jullundur on 3rd. 


June, 1974 on revision petitions filed by 
the appellant and the respondent Romesh 
Chander held that the amount of Rusees 
1,61.411 be retained by the income-tax 
department in partial satisfaction of their 
outstanding demand against the reston- 
dent Romesh Chander, - The Judicial 
Magistrate also held that in view of the 
invalidity of the order made under Bec- 
tion 132 (5) of the Income-tax Act the 
adjustment of the amount in dispute by 
the Commissioner of Income-tax on 5th 
October, 1972 was not valid. The Jud-cial 
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Magistrate further held that the business 
papers of the respondent Romesh Chander 
might be retained by. the Income-tax De- 
partment for the statutory period for 
completing pending assessment proceed- 
ings. 


14. The respondent Romesh Chan- 
der went up in revision against the order 
of the Judicial Magistrate. The Revenue 
also went up in revision. By order dated 
4th January, 1975 the Additional Sessions 
J udge, Jullundur allowed the revision pe- 
tition of the respondent Romesh Chander 
and dismissed the petition of the appel- 
lant Revenue. The Additional Sessions 
Judge, Jullundur directed the Income-tax 
Authorities to return the amount of 
Rs. 1,61,411 and the books to the respon- 
dent Romesh Chander. 


l 15. _ The appellant Revenue filed a 
writ petition in the High Court challeng- 
ing the order dated 4th January, 1975 of 
the Additional Sessions J udge, Jullundur. 


16. The High Court rightly re- 
jected the writ petition at sight. The Addi- 
tional Sessions Judge, Jullundur held that 
the criminal case against the respondent 
Romesh Chander was filed by an order of f 
the Judicial Magistrate dated 25th Janu- 
ary, 1973. The second finding of the Addi- 
tional Sessions Judge is that the High 
Court by order dated 20th March, 1974 
remanded the matter to the court of the 
Judicial Magistrate to find out whether it 
was permissible in law to adjust the 
amount of Rs. 1,61,411 against the out- 
standing dues of the respondent Romesh 
Chander and the Judicial Magistrate held 
that adjustment was not justifiable under 
the relevant statutory provision. The Ju- 
dicial Magistrate, however, held that the 
respondent Romesh Chander was not en- 
titled to the amount and tha: the income- 
fax department could retain the amount 
in partial satisfaction of their outstard-: 
ing demand. Before the Additional Ses~ - 
sions Judge, Jullundur the Revenue con- 


tended that the assessment was valid 
under Section 226 (4) of the. In- 
come-tax Act independently and 


under Section 132 of the Income-tax 
Act. The Additional Sessions Judge, Jul- 
lundur referred to the appeals filed by the 
respondent Romesh Chander against the 
assessment proceedings and observed that 
the appeal had been heard on 17th Sep- 
tember, 1973 and on the following day, 
viz., 18th September, 1973 the matter was 
adjourned at the instance of the Revenue. 
The Additional Sessions Judge, Jullundur 
further said that the search and seizure 
were illegal and therefore, the assessee 
was entitled to the return of all the docu- 
ments and the amount in question. 


17. The orders of the Appellate 
Assistant Commissioner dated 17th Octo- 
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ber, 1975-show that there is no order of 
„assessment and there is no -income-tax 
demand. a s 

18. There is “no -criminal case 
against the respondent Romesh Chander. 
The order of the High Court dated 25th 
May, 1972 directed the return of the sum 
of Rs. 1,61,411 and the documents to the 
respondent Romesh Chander. The order 
of the learned Single Judge was affirmed 
by the High Court on 22nd November, 
1972. No appeal was preferred against the 
order of the High Court. The order of the 
High Court was that the amount of 
Rs. 1,61,411 and the books and other docu- 
ments were to be returned to the Station 
House Officer. After the criminal case had 
heen filed the authorities have no right to 
keep the money, under any provision of 
law. There is no question of adjustment 
of the sum of Rs. 1,61,411 by reason of 
the fact that there is no valid order . of 
assessment: and there is no demand for 

_ income-tax. . 
19. The Revenue cannot indirectly 
‘Ikeep the money on the plea that there 
will be a demand, and, therefore. the 
money should be allowed to be kept with 
the Revenue, There must be authority of 
llaw under which the money can be kept. 
There is'no legal order to keep the 
money. The appeal, therefore, fails and is 
dismissed with costs. . 
ER Order accordingly. 
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(From: Orissa)* 
A. N. RAY, C. J.. M. H. BEG, R. S. SAR- 
~.. KARIA AND P., N. SHINGHAL, JJ. 
Pratap Narain Singh Deo, Appellant 
v. Shrinivas Sabata and another, Respon- 
dents. : 
Civil Appeal No. 1536 
4-12-1975. l 
. (A) Workmen’s Compensation Act 
(1923), Ss. 4-A, 4,3 and 19 — Accident 
résulting in personal injury to workman 
t a Liability of employer arises as soon aS 
. -personal injury is caused — S. 19 does not 
- suspend such liability — Failure to pay 
compensation — Employer liable to pay 
interest and penalty. 


In case of a personal injury caused 
to a workman by an accident which arises 
out of and in the course of employment, 
unless the right to compensation is taken 
away under sub-sec, (5) of Sec. 3, the 
employer becomes liable to pay the com- 
pensation as soon as the aforesaid per- 
sonal injury is caused to. the workman. 


— 


*(O. J. C. No. 877 of 1969, D/- 10-10-1967 
(Orissa).) ~. i 


LS/LS/E512/75/GGM . -> 


of 1970. D/- 


A.I. R. 
“S. 19 only provides for settlement by the 
Commissioner of any question regarding 
liability of any person to pay compensa- 
tion or the amount or duration of compen- 
sation; in default cf any agreement, if 
such question arises in any proceeding 
under the’ Act. The section does not have 


‘the effect of suspending the liability of an 


employer to pay compensation under 
S. 3 till after the settlement contemplated 
under S. 19, It is the duty of the emplo- 
yer to pay compensation under S. 4-A (1) 
at the rate provided ‘by S. 4 as soon as 
the personal injury is caused to the work- 
man. Where the employer fails to do -so 
and also makes no provisional payment 
under S, 4 (2) but challenges the jurisdic- 
tion of the Commissioner. the employer is 
liable to pay interest and penalty. l 
(Paras 7 and 8) 

(B) Workmen’s: Compensation’ Act 
(1923), S. 2 (1) () and (g) — Total dis-' 
ablement — Personal injury to carpenter 
in the course of employment — Amputa- 
tion cf left hand akove elbow — Since 


carpenter cannot work with one hand dis- | 


ablement is total and not partial, (Para 5) 


(C) Constitution of India, Art, 136 — 
Appeal by special leave —- New case on 
facts neither admicted nor established, 
cannot be allowed to be set up. (Para 5) 


Mr. Santosh Chatterjee and Mr. G. S. 
Chatterjee, Advocates, for Appellant. 

n Judgment of the Court was delivered 
y ‘ay 


SHINGBAL, J.:— This appeal by 
special leave is by Pratap Narain Singh 
Deo who is the proprietor of two cinema 
halls in Jeypore, district Koraput, Orissa. 
It is not in dispute that Srinivas Sabata, 
respondent No. 1, (hereinafter referred to 
as the respondent) was working as a car- 
penter for doing scme ornamental . work 
in a cinema hall of the appellant on July 
6, 1968, when he fell down, and suffered 
injuries resulting in the amputation of 
his left arm from the elbow. He served a 
notice on the appellant dated August 11, 
1968 demanding pavment of compensation 
as his regular emp_ovee. The appellant 
sent a reply dated August 21, 1968 stating 
that the respondent was a casual contrac- 
tor, and that the accident had taken place 
solely because of his own negligence. The 
respondent then made a personal ap- 
proach for obtainirg the compensation, 
but to no avail. He therefore made an ap- 
plication to the Commissioner for Work- 
men’s Compensation, respondent No, 2,-- 
stating that he was a regular employee 
of the. appellant, his wages were Rs. 120 
per mensem, he had suffered the , injury 
in the course of his. employment and was 


- entitled ‘to compensation under the Work- . 


men’s Compensation Act, 1923,. (herein- 
after referred to as tne Act). Notice of 
the application was served on the: appel- 
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lant on October 10, 1968 calling upon aim:. 


to show cause why penalty to the ex ent 
of 50 per cent, and interest at € per cent. 
per annum should not be imposed on aim 
under Section 4-A of the Act on the 
amount of compensation payable by rim 
because of the default in making the pay- 
ment of the compensation. The appel_ant 
contested the respondents’ claim on the 
grounds mentioned above and on the <ur- 
ther ground that respondent No. 2 had 
no jurisdiction to entertain and adjndi- 
cate on the claim, He filed a memorancum 
of agreement on April 10, 1969 accep-:ing 
the liability to pay compensation for a 
sum which was found by the Commis- 
sioner to be so grossly inadequate that he 
. refused to register it. 

2. The Commissioner held in his 
order dated May 6, 1969 that the in*ury 
. had resulted in the amputation of the left 
arm of the respondent above the elkow. 
He held further that the respondent was 
a carpenter by profession and “by loss of 
his left hand above the elbow the has əvi- 
dently been rendered unfit for the work 
of carpenter as the work of carpentry 
_ cannot be done by one hand only.” He 

-therefore adjudged him to have lost “100 
per cent. of his. earning capacity.) On 
that basis, he calculated the amount of 
compensation at Rs, 9,800 and ordered 
the payment of penalty to the extent of 
50 per cent, together with interest a- 6 
per cent. per annum, making a total of 
Rs. 15,092. 


3 The appellant felt aggrieved. 


and filed a writ petition in the High Ceurt 
of Orissa, but it was dismissed summaz-ily 
on October 10, 1969. He has therezore 
come up in appeal to this Court by spe- 
cial leave. 

4. It has not been: disputed bezore 
us that the injury in question was catsed 
to the respondent by an accident which 
arose out of and in the course of his em- 
ployment with the appellant. It is 
also not im dispute that the injury 
resulted in amputation of his left arrr at 
the elbow. It has however ibeen argued 
that the injury did not result in perma- 
nent total disablement of the respondent, 
and that the Commissioner committed a 
gross error of law in taking that view as 
there was only partial disablement within 
the meaning of Section 2 (1) (g) of ‘the 
Act which should have b2en deemed to 
have resulted in permanent partial dis- 
ablement of the nature referred to in 
Item 3 of Part IJ of Schedule I of the 
-Act. This argument has been advanced on 
the ground that the amputation was from 


8” from tip of acromion and less than | 


4” below: tip of olecranon. As will appear, 
there is no force in this argument. 

- 5. :- The ‘expression “total disable- 
ment” has-been defined in Section 2 (1) (1) 


` 


Co 


of the Act as follows:. > ` 


= 
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g (1) “total disablement” means, such ` 

disablement, whether of a temporāty “or : 
permanent nature, as incapacitates work- 
man for all work which he was capable 
of performing at the time’ of the accident 
resulting in such disablement.” 
It has not been disputed ‘before us that 
the injury was of such a nature as to 
cause permanent disablement to the res- 
pondent, and the question for considera- 
tion is whether the disablement incapa- 
citated the respondent for all work which 
he was capable of performing at the ‘ime 
of the accident. The Commissioner has 
examined the question and recorded his 
finding as follows: 


“The injured workman in this case is 
carpenter by profession..... . By loss of the 
left hanc above the elbow, he has evi- 
dently been rendered unfit for the work 
of carpenter as the work of carpentry 
cannot ‘be done by one hand only.” 

This is obviously a reasonable and correct - 
finding. Counsel for the appellant has not 
been able to assail it on any ground and 
it does not require: to be corrected in this 
appeal. There is also no justification for 
the other argument which has been ad- 
vanced with reference to Item 3 of Part 
If of Schedule I, because it was not the 
appellant’s case before the Commissioner 
that amputation of the arm was from 3” 
from tip of acromion to less than 4}” be- 
low the tip of olecranon. A new case can- 
not therefore be allowed:to be set up on 
facts which have not been admitted ‘or’ 
established. 


6. It has next been argued that 
the Commissioner committed a serious 
error of law in imposing a penalty on the 
appellant under Section 4-A (3) of the 
Act as the compensation had not fallen 
due until it was ‘settled’ by the Commis- 
sioner under Section 19 by his impugned 
order dated May 6, 1969. There is how- 
ever no force in this argument. 


7. Section 3 of the Act deals with. 
the employer’s liability for compensation. 
Sub-section (1) of that section provides’ 
that the employer shall be lable to pay 
compensation if “personal injury is caus- - 
ed to a workman by accident arising out ~ 
of and in the course of his employment.” 
It was not the case of the employer that 
the right to compensation was taken away 
under sub-section (5) of Section 3 because 
of the institution of a suit in a civil court 
for damages, in respect of the injury, 
against the employer or any other person. 
The’ employer therefore became liable to 
pay the compensation as soon as the afore- 
said personal injury was caused to the 
workman by the accident which admit- 
tedly arose out of and in the course of the 
employment. It ig therefore futile to con- 
tend that the compensation did not fall 
due until after the Commissioner’s order 


Po 


b 


i 
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dated ‘May 6. 1969 under Section 19. What . 


the sectién provides is that- if any ques- 


tion arises in any. proceeding inder the 


Act as to the liability ofany person to 
pay compensation or as to the amount on 
duration of the compensation it shall. 

dezault of agreement, be settled by the 


"=~ Commissioner, There is therefore nothing 


to justify the argument that the emplo- 
_yer’s liability to pay compensation under 
section 3, in respect of the injury, was 
suspended urttil after the settlement con- 
templated by Section 19. The appellant 
was thus liable to pay compensation as 
soon as the aforesaid personal injury was 
caused to the appellant, and there is no 
justification for the argument to the con- 
trary. 
8. It was the duly of the appel- 
lant, únder Section 4-A (1) of the Act, to 
pay the compensation at the rate provid- 
ed. by Section 4 as soon as the personal 
injury was caused to the respondent. He 
failed to do so, What is worse, he did not 
even make a provisional payment under 
-isub-section {2) of Section 4 for, as has 
been stated, he went to the extent of tak- 
ing the false pleas that the respondent 
was a casual contractor and that the acci- 
dent: occurred solely ‘because of his negli- 
gence, Then there is the further fact that 
he paid no heed to the respondent’s per- 
sonal approach for obtaining the compen- 
sation. It will be recalled that the respon- 
. dent was driven to the necessity of mak- 
ing an application to the Commissioner 
a for settling the claim, and even there the 
apvellant raised a frivolous objection aS 
to the jurisdiction of the . Commissioner 
and prevailed on the respondent to file a 
memorandum of agreement settling the 
claim for a sum which was so grossly in- 
adequate that it was rejected by the Com- 
missioner. In these facts and circumstan- 
ees, we have no doubt that the Commis- 
sioner was fully justified in making an 


- order for the payment of interest and the. 


penalty. 
9. The appeal fails and is dis- 


- missed, i 
Appeal dismissed, 
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A. N. RAY, C. J...M. H. BEG, R. S. SAR- 
KARIA AND P. N. SHINGHAL, JJ. 
Mahammadunni’s son Kappatta Ka- 
thokandath Bava. Appellant v. Kushoosa’s 
son Ampalath Veettil Kunnathodath 
-_Mahammadunni and others, Respondents. 
Civil Appeal No. Lagg; of 1970, D/- 
212-1975. 





*(A. S. No. 217 of 1964, Dh L AAG 


fKer.).} 
LS/LS/E516/75/SSG 


—— 





Mahammadunni (Ray C. J.) | A.I. R- 


(A) Evidence Act (1872), S. 114. — In- 
sanity — Proof of, 

suit, for partition—Question in res- 
pect of property allotted toa woman in 
partition, decree—Death of woman during 
pendency..of suit—Her husband claiming 
Share on-. . basis of marriage—Fact that 
woman was in lucid interval at the time 
of her marriage croved—Claim of hus- 
band held justified. (Paras 18, 19) 
Cases Referred: Chronological Paras 
ATR 1917 Mad 265 = ILR 40 Mad 660 -16 


Mr. T. S. Krishnamoorthy Iyer, Sr. 
Advocate, (Mr. N. Sudhakaran and Mr. 
P. K. Pillai. Advocates with him), for Ap- 
pellant; Mr. A. S. Nambiyar, Advocate, 
for Respondent 2. 

7 Judgment of the Court was déivered 
Y 

A. N. RAY, C. J. :— This is an appeal 
by certificate from the judgmént~ da'ʻed ` 
17th July, 1969 of the High Court of 
Kerala. a, 

2. The quéstion in this appeal is 
whether defendants Nos. 1 and 4 are en- 
titled to share in the property allotted to., 
defendant No. 3 in a partition décree. | 
Defendant No. 4 is the appellant. . ae 


3. This appeal arises out of a suit 
instituted on 19th November, 1957 for 
partition of properties. Properties men- 
tioned in Schedules A and B to the plaint 
belonged to the mother of defendant No. * 
3. Properties menczioned in Schedule C to 
the plaint were joint properties of: the 
father and the mother of defendant No. 3. 


4, The ‘plaintiff and defendant No. 
2 are the sons of one of the brothers of 
the mother of defendant No. 3. Defendant 
No. 1 is the son of another brother of the 
mother of defendant No. 3. Defendant No. 
4 is the son of defendant No. 3’s father’s 
brother. 

5. Defendant No. 3 died during 
the pendency of the suit.. Thereafter de- 
fendant No. 1 filec his additional written 
statement and clarmed half share in the 
property of defencant No. 3 on the ground 
that defendant No. 1 had married defen- 
dant No, 3 on 30th August, 1959. 

6. The trial Court allotted to de- 
fendant No. 3 3/6th share in properties 
mentioned in Schedules A and B to the 
plaint. The plaintiff and defendant No. 1 
and defendant No. 2 were each given 
1/6th share in properties in Schedules A 
and B to the plaint. With regard to Sche- 
dule C properties the plaintiff and defen- 
dant No, 1 and defendant No. 2 were each 
given 9/96th share and defendant No. 3 
was given 51/96th share and defendant 


- No. 4 was given 18/96th share. 


ay i The question in -this appeal is 
whether defendanis Nos. 1 and 4 are en- 
titled to share in the property allotted to 
defendant No. 3 in a partition | „decree. 


Pe lendani No, 4 is the appellant. 


~~ * 
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K AIR 1976 ALLAHABAD 1 
M. P. SAXENA. J. 


Smt, Jairaji, Applicant v. Firm J-gar- 

`” nath Prasad and others, Opposite Pares, 

mo Civil Revn. No. i229 of 1974. D/- 
22-¢--1975.* 

(A) Civil P. C. (1908), Section 151, 
Order #1, Rules 95, 97, 99 — Deliver? of 
possession to auction ‘purchaser — Fesis- 
tance by ‘stranger claiming possessior. in 
- his own right — Second warrant vader 
Order 21, Rule 95 can be issued — Appli- 
cation by such objector recording o-jec- 
tions does not lie under Section 151, 


In a case where the: delivery of pos- 
session to auction purchaser is resisted 
not by judgment-debtor or any person 
claiming on his behalf but by a strenger 
claiming possession in his own right, 1 se- 
cond writ of possession can be issued 
under Order 21, Rule 95 after resistance 
or obstruction provided the court is prima 
facie satisfied that the resistance or ob- 
struction has been offered by the person 
-on a ground which is patently without 
substance or whose claim is on the faze of 
it unacceptable and cannot be said to be 
in good faith. But a stranger to a decree 
for possession of immovable property zan- 


not approach the court by means of ar ap- 


plication under Section 151, C. P. C. and 
record his resistance or his obstructicn to 
delivery of possession ofthe prorerty 


either to the decree-holder or purchaser, 


„as the case may be, before he has seen 
* dispossessed, The executing court hes no 

-power to compel a decree-holder to move 
- an application under Order XXI, Rul- 97, 
C. P. C. If on the other hand the »xe- 


cuting. court is satisfied that the clain is 


-` *(Against judgment and ings passed by 
Gyarpur, ~ 


Prahlad Narain, Addl. Dist. 
Varanasi, in- Mise. Case No. "34 of 974 


` D/- 10-9-1974). l - : 


+ me 


t 


JS/IS/D830/15/GGM 
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aati aam a aoan tallied 


prima facie not acceptable and not bona 
fide, it will be well within its rights to 
issue a second Parwana for delivery of 
possession. It is not required to make an- 
enquiry of the nature contemplated by 
Order XXI, Rule 97 nor any procedure is 
prescribed for it, This enquiry ‘will be 
made only for satisfaction of the court 
Whether the person to be dispossessed 
prima facie belongs to the category given 
under O. XXI, Rule 95, C. P, C. 1970 All 
LJ 13811 and- AIR 1953 Trav-Co 123 and 
AIR 1955 Trav-Co 225 (FB), Rel. on: 1969 
All IJ 929 and AIR 1924 All 495 (FB) and 
ATR 1919 Pat 425 (2) (FB) and AIR 1933 
Bom 457 (FB) and AIR 1953 Cal 499 and 
(1887) ILR 11 Bom 473 and (1890) ILR 13 


Mad 504 and (1896) ILR 18 All 233 and 


(1904) ILR 26 All 365 and AIR 1962 Andh 
Pra 72, Ref. (Para 15) 
Cases Referred: Chronological Paras 
1970 All LJ 1311 = 1971 Ren CJ 901 15 
1969 All LJ- 929 = ILR (1969) 2 All 222 


Pe 14 

AIR 1962 Andh Pra 72 6 
AIR 1955 Trav-Co 225 = 1955 Ker LT 413 
(FB) 15 
AIR 1953 Cal 499 = 91 Cal LJ 55 12 


AIR 1953 Trav-Co 123 = 1952 Ker LT 660 


16 
re Bom 457 = 35 Bom LR 1033. 
FB). il 
AIR 1924 All'495 = 22 All LJ 626 Ge 


AIR 1919 Pat 425 (2) = 4 Pat LJ 94 eB) 

10 
1 All LJ 8&6 10 
1896 All WN 84 


(1904) ILR 26 All 365 = 
(1896) ILR 18 All 233 = 
9. 


(1890) ILR 13 Mad’ 504 9, 10 
(1887) ILR- 11 Bom 473 10 

A. N: Bhargava, for Applicant. 

ORDER:— This is a revision applica- 
tion under Section 115, Civil Procedure 
Code against the order dated 10-9-1974 
passed by the learned Additional District 
Judge, Gyanpur. Varanasi, 


2 All. {Prs, 2-5] 


2. Briefly stated the facts giving 
rise to this application -are that firm 
Jagarnath Prasad Thekedar, opposite 
party had filec a suit (No. 18 of 1961) foz 
the recovery of money. In that suit at- 
tachment before judgment of certain pro- 
perty including a house with Ahata and 
Parti land bounded as below and situate 
in Qasba Bhadoi, District Varanasi, was 
made: - 

North:-— 
nandan Lal 
South:— House of Pyagram Gupta. 

East: Pucca Road which goes 
Bhadoi to Gyanpur. ` 

West: . 
possession of Elaka Prasad. Baijnath Pra- 
sad. l 
In execution of the decree the said house 
was put to auction on 15-1-1969 and was 
purchased by the decree-holder, The ‘sale 
. was: confirmed on 17-8-1972 and the..sale 
certificate was issued on 7-9-1972. On the 
same day the decree-holders auction pur- 
chasers moved an application under Order 


XXI, Rule 95,. Civil Procedure Code for . 


possession over the said house after remo- 
val of locks 
they gave another. application (7-D) pr ay- 
ing that police aid may also bé provided 


because the judgment-debtors were likely - 


to resist delivery of possession. It. may 
be stated here that Hansraj. J udgment~ 
debtor, had died and the application :was 
moved againsi his widow Smt. Jaswant 
Devi, son Prem Kumar, daughters Smt. 
Krishna ‘Devi, Smt. Sarla Devi end Smt. 
Sudarshan Devi, On 28-9-1972. the court 
passed the foliowing order: ges “ane 


Issue warrant of “possession re- 
turnable by 28-10- 1972. Z 


3. On 11-10- 1972 the’ errr 
7-D was’ allowed and a letter was direct- 
ed to be issued to the Circle Officer Bha- 
doi for giving necessary police aid on pay- 
‘ment of requisite charges by the decree- 
holder. On 25-10-1972 the court. Amin 
went to deliver possession ofthe house. 
The pairokar of the decree-holder took him 
to Mauza. Bagh Talab Sardar Khan and 
pointed out a house of which possession 
was to be delivered. The Amin was ac- 
companied by a police.constable also. The 
Amin compared the boundaries of. this 
house with those given in the’ sale certi- 
ficate and found that they tallied with 
each other. The only difference was thai 
in the sale certificate the house was shown 
to be situate in Qasba. Bhadoj but. in fact, 
it lay in village Bagh Talab Sardar Khan. 
Plot No. or house’ No, was not given in 
the sale certificate.: The Amin found. that 
the house consisted of several rooms and 
manufacture of carpets was going on -in 
the rooms and the Verandah and about 
20 -persons. were working there. When 
some of these persons and. one woman 
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House and Ahata of Sukh- 


from 


Ahata of Sukhnandan Lal in. 


etc, if any. On 18-9-1974. 


‘posed of. undėr 


A.I. R 


Smt. Jairaji (the řevisionist) came near 
him he apprised tnem with the purpose 
of his visit. Smt, Jairaji gives out to him ' 
that the house belongs to her and she had 
got it constructed with the sanction of the 
Municipal Board. She showed the plan 
and sanction for construction. She also 
gave out that she was carrying on carpet 
manufacturing business in that house and 
the judgment~debter or his heirs had no 
concern with it nor if was ever attached 
or sold in execution of any decree. She 
also represented that the house shown in 
the sale certificate lies in Qasba Bhadoi 


‘while this house is situate in Bagh Talab - 


Sardar Khan and there is sufficient dis- 
tance between the.two places. She, there- 
fore, refused: to deliver possession of the 
house and also gavə a written application. 
(11-C) to that effec: to the Amin. As the 
Amin apprehended reasonable apprehen- 
sion of breach of the peace, ke came back 
without ‘executing the Parwana. and sub- 
mitted his report (10-C 2) to the court on 
28- 10-1972 narrating ell the facts, _ . 

4 On 4- 11-1972 the defendant 
auction-purchaser gave another applica- 
tion (12-C) under Order XXI, Rule 95, 
Civil Procedure Code for issuing: the par- 
wana for. delivery of possession again. This 
time it was prayed that.a Vakil Commis- 
sioner ‘be appointed to execute the Par- 
wana and -aid of one _Sub-Inspector and 
four police constables be provided. On 
this -application the following order was 
passed on the same day: . 

‘Ussue writ to Sri Shiva Kumar Sri- 
vasatva Advocate. who is appointed Com- 
missioner- to. do. the needful in terms of 
the application, a copy, whereof shall ba 
sent-to him, Fee Rs. 50/- plus necessary 
expenses. Report .by 4-12-1972.” 

On 10-11-1972 Smt. Jairaji, the revisio- 
nist moved an application (16-C 2), under 
Section 151, Civil Procedure Code stating 
that the judgment-debtor — “auction-pur- 
chaser was trying. to dispossess ber . by 
misrepresentation ‘that. she was resisting 
delivery of possession on behalf of the 
judgment-debtors. when, in fact, She had 
no connection with them and was in pos- 
session of. the house in: her own right. 
She, therefore, prayed for time to file a 
detailed objection.: The court ordered:— 
|. “Let the applicant file his regular 
claim by the 25-11-1972. This will be dis- 
Order XXI, Rule 97 (2) 
C. P. C. on 9-12-1972. . Stay despatch of l 
warrant of possession in the meantime.” ~ 

5. The applicant took further. time 
for this purpose. and ultimately filed a- 
detailed objection on 2-12-1972. They 
purported to be under Order XXI. Rule 97, 
C. P. C. probably ên view of the Court's . 
order dated 10-11-1972. She objected to 
the delivery of possession, inter alia, on 
the grounds that the house js situate in 


-Mauza Bag Talab Sardar Khan and not in 


Bhadoi:.as shown in the sale certificate; 


1976 


that it was never attached nor sold in 
execution of any decree, that she has no 
concern with the judgment-debtors nor 
she was in possession on their behalf; that 
the house was constructed by her and she 
was in possession. of it in her own right 
and had resisted delivery of possession on 
the first occasion, 


6. “On 5-12-1972. the decree-hol- 
der gave an application (23-C-2) to the 
effect that the obiections filed by Smt. 
Jairaji are legally not maintainable under 
Order XXI, Rule 97, Civil Procedure Code 
and this point may. be disposed of first. 
They also filed detailed objections (24-C) 
to her application, 9-12-1972 was fixed 
for disposal: of the preliminary objection 
On this date the decree-holder relied -on 


the case of M. Ramiah v. Km. Malliah, - 


(ATR 1962 Andh Pra 72) and contended 
that except a decree-holder or his assig- 
nee, no third party can adopt the’ forum 
of Order XXI, Rule 97, Civil Procedure 
Code and if he does .file an application 
under’ this provision impleading the dec- 
ree-holder the latter can contend that such 
an application does not lie and the third 
party is not entitled to ask fer an en- 
quiry in the matter and the application 
should be dismissed. The court, there- 
_ fore, dictated an order holding that the 
objections under Order XXI, Rule 97, 
Civil Procedure Code are legally not 
maintainable but before he could dictate 
the order of its dismissal Smt. Jaira 
moved another application (25-C) praying 
that her objections be treated under Sec- 
tion 15) or Order XXI, Rule 95 or 99, 
Civil Procedure Code. The Court, there- 
fore, did not dismiss (21-C) but gave time 
to the decree-holder to file objections to 
this also. These objections (26-C) were 
filed on 14-12-1972- On 23-12-1972 the 
amendment application (25-C) was allowed 
on payment of costs and 10-2-1973 was 
fixed for reconsideration of the matter 
whether the objections (21-C) as amended 
were maintainable under Section 151 ofr 
Order XXI Rule 95 or 99, C. P. C. 


7. On 22-12-1972 Smt. Jairaji gave 
one more application (28-C) alleging that 
the decree-holder wants to dispossess her 
from the house illegally under the cover 
of Rule 95 of Order XXI in spite of ‘the 
fact that after the first resistance she had 


given application under Section 151, Civil 


Procedure Code stating that she was in 
possession of it in her own right and that 
. the entire proceedings regarding delivery 
of possession amount to abuse of the pro- 
cess of law. , 


8. On 21-4-1873 she filed two 
papers to establish her ‘prima facie title to 
the property. In rebuttal the decree-hol- 
der dlso- filed certain papers. After hear- 
ing the learned counsel for both sides the 
learned Lower Court arrived at the con- 
clusion that the application of Smt. Jairaji 
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is neither maintainable under Section 151, 
Civil Procedure Code nor under Order 
XXI, Rule 95 or Rule 99. Civil Procedure 
Code. As regards Section 151 it observed 
that it is an established principle of law 
that where specific provisions exist in the 
Civil Procedure e for a particular si-. 
tuation aid of Section 151, Civil Procedure 
Code cannot be invoked, As regards- the 
argument that despite overt resistance to 
delivery of possession offered by her the 
decree-holder auction-purchaser was com- 
mitting an abuse of the process of the 
court by not having’ recourse to Order 
XXI, Rule 97, Civil Procedure Code so 
that she may file an objection under sub- 
rule (2) of this Rule and the insistence of 


‘the decree-holder auction-purchaser to 


make a subsequent application under 
Order XXI., Rule 95 even after resistance 
which amounts to clear abuse of the pro- 
cess of court, the learned lower court ob- 
served: that- the applicant, if she had 
really any interest .in the house, could 
have filed objections on earlier occasions 
and as she did not do so but offered re- 
sistance at a late stage, she was herself 
guilty of the abuse of the process of court 
and was not entitled to invoke the inhe- 
rent powers-of the court. 


In.view of extreme latches on. the 
part of Smt. Jairaji she could not be ‘per- 
mitted to file objections .under Section 
151, Civil Procedure.Code until she was 
actually ejected, After eviction she was 
at liberty to file an objection under Order 
XXI, Rule 100, Civil Procedure Code, As 


regards the provision of Order XXI, Rule 


95 or 99, Civil Procedure Code, the learn- 
ed lower court cbserved that objection of 
the nature filed before him was not main- 
tainable under Rule 95 of Order XXI. 
Since the stage of Order XXI, Rule 97 has 
not been reached, even Rule 99, Civil Pro- 
cedure Code will not come into play. -Ac- 
cordingly Smt. Jairaji’s application was 
dismissed as legally not maintainable and 
the decree-holder auction-purchaser was 
directed to take further steps on his ap- 
plication under Order XXI, Rule 95, Civil 
Procedure Code presented on 4-11-1972, 
viz.. 12-C, It is against tnis order that 
the present revision application has been 
filed mainly on the ground that after the 
first resistance the learned lower court 
was not competent to issue a second war- 
rant of delivery of possession without di- 
recting the decree-holder to take recourse 
to Order XXI Rule 97, Civil Procedure 
Code. The aforesaid facts make it clear 
that firm Jagarnath Prasad Thekedar, op- 
posite party, is the decree-holder auction- 
purchaser. Smt, Jairaji, the revisionist, is 
not the judgment-debtor but is a stran- 
ger, It is further clear that the first ap- 
plication. for delivery ‘of possession was 
allowed on 28-9-1972 and œn 25-10-1972 
when the Amin went to deliver possession 
the revisionist offered resistance, There- 
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after the auction-purchaser moved a se- 
cond application under Order XXI. Rule 
95, Civil Procedure Code for possession 
with police aid and it was allowed. Cb- 
viously the main question which arises 
for consideration is whether the decree- 
holder auction-purchaser was.entitled to 
a fresh warrant for possession and, was 
not obliged to proceed under Order XXI, 
Rule 97 or to file a suit after the first re- 
sistance. Before going into tne merit of 
this question it will be proper to refer to 
certain cases in this regard. 

9. In Muttia v. Appasami. ( (1&90) 
ILR 13 Mad 504) it was held that the pur- 
chaser of property at an auction sale in 
the execution of a decree is entitled to 
make a fresh application for delivery 
without being compelled to make a cenm 
plaint under Section 334 of the Code’ of 
1887 (which corresponds to Order 
XXI, Rule 97 of the Code of 1908) where 
an attempt to get-possession.af the pro- 
perty purchased is:‘resisted, In Narain 
Das v. Hazari Lal. ( (1896) ILR 18 All 
233) the question whether second applica- 
tion lies or not was not expressly deciced. 
All that was held was that so far as re- 
sistance or obstruction is concerned, the 
decree-holder, if he wishes to take tro- 
ceedings under Section 328 of the Code 
must do so within one month but the bar 
created by the limitation imposed by this 
section does not extend to and hold good 
so as to bar complaints against acts of re- 
sistance or obstruction made upon fresh 
proceedings taken by the decree-holder. 
It may be stated here that Rule 97 of 


Order XXI, are composed of Sections 328 


and 334 of the old Code. 


10. In Kesri Narain v. Abdul 
Hasan, (1904) ILR 26 All 365 (367) decree- 
holder auction-purchasers had applied to 
the court under Section 318 (Order XXI, 
Rule 95 of the present Code) for delivery 
of possession of the property which they 
had purchased. The court ordered the 
Armin to put them into possession of the 
property. The Amin returned the warrant 
unexecuted reporting that a person other 
than the judgrent-debtor had resisted the 
purchasers jn getting possession. The 
purchasers did not, as they might have 
done, apply to the court under Section 335 
of the Code (Order XXI. Rule 97. Civil 
Procedure Code) to inquire into the mat- 
ter of the resistance. But after the ex- 
piry of thirty days allowed for making 
such an application, they made a fresh ap- 
plication to be put into possession. The 
court executing the decree rejected the 
second application for possession because 
no application under Section 335 (Order 
XXI. Rule 97, Civil Procedure Code) was 
made within the time limited by law. 
Against this order the auction-purchasers 
filed a revision application in this Court. 
It was disposed of by a Division Bench 
consisting of Aikman and Knox, JJ. 
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Aikman, J., observed that the purchasers’ 
application under Section 335 (Order XXI, 
Rule 95, Civil Procedure. Code) was right- 
ly rejected because if a purchaser at a 
saie in execution of a decree falls within 
the period allowed by law to apply to the 
court to inquire summarily into the mat- 
ter of the resistance to his getting pos- 
session he is relegated to his remedy of a 
civil suit against the person resisting. The 
case of Muttia v. Apvasami, ( (1890) ILR 13 
Mad 504) (ibid) was distinguished on the 
ground that in that ease the resistance 
was offered not by a third party but by 
the judgment-debtor.’ Reliance was plac- 
ed on the case of Vinayakrav Amrit v. 
Devrao Govind, ( (1387) ILR 11 Bom 473) 
in which an order of a subordinate court 
refusing a second application for delivery 
of possession was sustained on the ground 
that to grant the second application “would 
virtually make clause 167 of the statute 
of limitation a dead letter”, Accordingly 
he was of opinion that the only remedy 
open to the purchaser was to bring a’ 
regular suit against a resister. 


He was inclined to reject the revision 
application accordingly. Knox, J., on the 
other hand was inclined to the view that 
the application for delivery of possession 
under Section 318 is substantially an ap- 
plication for execution of a decree by or- 
dering delivery of possession of the pro- 
perty purchased. Ir his opinion the prin- ` 
ciple laid down in Muttia v. Appasami 
(ibid) governed that case. However, in 
view of the express.on of opinion of Aik- 
man, J.. he concurred with the order re- 
jecting the revision application. It makes 
it clear that in that case the view taken 
was that if an auchtion-purchaser applies 
for delivery of possession and a- stranger 
resists, the former cannot have a second 
warrant for delivery of possession issued. 
His remedy is either to move an applica- 
tion under Order XXI. Rule 97, Civil Pro- 
cedure Code or to file a civil suit. In 
Raghunandan Prosadt Misra v, Ram Cha- 
ran Manda, (AIR 1919 Pat 425 (2)) (FB) 
the Full Bench discussed a larger number 
of cases and after tracing the. history of 
the relevant provisions from the Code of 
Civil Procedure 1853 to the Code of 1908 
expressed a view that even in the case of 
an auction-purchaser (who is not a dec- 
ree-~holder) if an application for delivery 
of possession has become infructuous by 
reason of obstructicn he is entitled to 
make an application for a fresh writ of 
possession without epplying under Order 
XXI, Rule 97 of tha Present Code. , 


il. Yo Mukund Bapu v. Tanu 
Sakhu, (AIR 1932 Bom 457) (FB) the Full 
Bench held that it was not incumbent 
upon the decree-holder upon obstruction 
to the first warrant of possession to ap- 
ply under Order XXI. Rule 97 and that 
it was open to him to make an applica- 
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tion under Order XXI, Rule 35 to: obtain 
a fresh warrant for possession: - 


12. In the Official Trustee of "Nest 
Bengal v..Monmotho Nath Sadhukhan,. 


(ATR: 1953 Cal 499) it was observed that. 


the decree-holder has the right to take 
outa fresh writ of possession and every 
resistance or obstruction to such writ gives 
a fresh period: of limitation for the pur- 
pose of Order XXI., Rule 97, Civil Proce- 
dure Code from ‘the time of that par: zicu- 
lar resistance .or obstruction, l 


I3. This questior: cane “UE pelore 
the Full Bench of this -Court-iy, the case 
vf Sobha Ram v. Tursiram, (AIR 1924 All 
495) (FB) Thai was a case wher the 
uuction~pu.chase. ofa property in execur 
tion of a decree had attempted. after con 
 firmation of the: sale.. to obtain possession 
of the property undei Order XXJ. Rue 95 
but was resisted in. that attempt It was 
found -that the persons who -haa ofiered 
resistance. were in possession of the pro- 
perty in their gwn right and not oi be- 
half of or through the judgment-debtor 


and that their-removal could not be tons . 


templated, It was- contended before the 
Bench thai a court has: no jurisdiction to 
make any inquiry when an applicction 
under Order XXI, Rule 95, -Civil Proce. 
‘dure Code is made., 
ed out the difference between a čase 
where the property: was-in possession of 
the judgment-debtor or a person claiming 
i through him and a case where the property 

was in possession. of-a person holdirg it 
' m his own right.’ He. observed: | 


“Examining the rule, however, ore is 
bound to hold that the court cannot pass 
an order delivering possession of the pro- 
perty to the auction-purchaser as agzcinst 
a person other than the judgment-debtor 
who is holding property on his behakH or 
claiming title under him unless the court 


is Satisfied that he is such a person I 
fail to see how an order can be passed 
under that Rule against such a person un- 
less either that person admits or he holds 
the propérty in that capacity or the court. 
is otherwise satisfied that he is holdinz as 
such,. It may be that no thorough inquiry 
need be made under Rule 95, but there is is 
nothing under that rule which prevents 
the court from being satisfied on -prima 
facie evidence as to whether this other 
person is holding the property on behalf 
of the judgment-debtor and claiming the 
title under him or not, If the court is 
satisfied that he is: so holding the prover- 
ty, the order can be passed forthwith. If, 
however, the court comes to the conzlu- 
sion that he is holding the property or. his 


own account, there is no option to the 
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. to have recourse to the second 


-Suleiman, J.. point- 
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court but to dismiss the application under 
Rule 95.” (Underlined by me.) 


The aforesaid observations of the 
court: make it clear that if there is some 
‘judgment-debtor 


who is not his representative and not 


‘holding the property on his behalf and ` 


who resists or obstructs his possession, 
there are two remedies open to the auc- 
tion purchaser viz. either to bring a re- 
gular suit for possession against that per- 
son or to have recourse to speedier re- 
medy by way of application under Order 
XXI, Rule 97, C. P, C. It is well settled 
that the auction purchaser is not bound 
remedy. 
If he follows this remedy but unsuccess- 
fully, then his remedy. to bring a regular 
SUIf is curtailed and the period of time 
is preseribed by Article 11-A of the Limi- 
tation Act no thorough inquiry need be 
made under Rule 95, but there is nothing 
under. that rule which prevents the court 


frum being. satisfied on a prima facie evi- 


dence whether this other person is hold- 
ing the property on behalf of the judg- 
ment-debtor: or in his own right. An ap- 
plication under, Rule 97 cannot be made 
until the decree-holder- or the auction- 
purchaser has been resisted or obstructed 
in ‘the delivery of possession. 

14. . This matter came up for con- 
sideration before a. Division Bench of this 
Court in the case of Ragho Prasad v. P. 
N, Agarwal, (1969 All LJ 929), That was 
also a-case in which resistance was offer- 
ed at the time of the first delivery of pos- 
session and after the second writ of- pos- 
session was issued an objection was taken 
that the decree-holders were not entitled ° 
to a fresh warrant for possession. All 


that they could do was to apply under 


Order XXI, Rule 97 of the Code or to file 
a suit. Pathak and Gulati, JJ.. after a re’- 
sume’ of various provisions of Rules 35, 
97, 98 and 99 of Order XXI and a number 
of cases, observed that the said rules ap- 
pear to indicate the following scheme of 
execution: 


. “Under Rule 35 the execution ‘court 
directs delivery of possession of the pro- 
perty to the decree-holder and to his 
agent in that benalf and, if necessary, it 
will direct the delivery of possession 
by removal of the judgment-debtor or any 
other persons bound by the decree who 
refuses to vacate the property, A person 
bound by. the decree includes a person 
claiming through the judgment-debtor. 
The provision for removal of the person 


‘ bound by the decree who does not vacate 
-takes into account a situation. where resis- 


tance to’ possession is. offered or obstruc- 
tion is made by the judgment-debtor or 
any other person bound by the decree on 
a ground which is patently without sub- 
stance: It will include the case of a per- 
son who claims to be in possession in his 
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own. right and independently of the judg- 
ment-debtor but 


to be made in good faith. In such a case 


there is, in my opinion, no bar. ‘to the issue 
_of.fresh warrant for possession, Such a 


bar, it seems to me, cannot be spelled out ` 


either from Rule 35 or Rule 97. Where, 
however, resistance is offered: or obstruc- 
tion is made b5 ya judgment-debtor on a 
ground which appears to necessitate’ in- 
vestigation, the proceeding will be under 
Rule 97. So also where resistance or ob- 


struction proceeds from a person claiming 


to be in possession in his own right and © 


independently of the - judgment-debtor 
and whose claim cannot be rejected as 
not being made in good: faith without in- 
vestigation the decree-holder must 
ceed under Rule $7. While an ex facie 


‘consideration of the ground ‘for: resistance 
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or obstruction can be. had, under Rule 35.. 


a ground for claim. which cannot be dis- 


posed of, is obviously without foundation - 


needs to be investigated under Rule 97”. 
In support of the aforesaid view reliance 
was placed on the following observation 
of Kanhaiya Lal, J., Sobharam . v. 
Tursiram, (AIR 1924 A" 495) (FB) (ibid): 
j “The perscn who refuses and is: to be 
removed may be the judgment-debtor or 
a person holding possession on his behaif 
or a person claiming under a title created 
by a judgmeni-debtor subsequently to 
the ejectment which resulted in the sale. 
Before a court can pass an order for his 


removal the court has, however, to be 
satisfied that he belongs to one or other 





of the categories mentioned and in order. 


to satisfy itself that he does belong to 
one or other of these categories the court 
may have to make such prima facie in- 
quiry as the circumstances of case may 
require.” (Underlined by me.) 


In the case of Ragho Prasad v. P, N, ‘Aiea 
wal (ibid) the executing court had: found 
that the claim of the person in possession 
‘was obviously without substance and he 
was in possession through his father, the 
judgment-debtor. -Therefore, the Division 
Bench held that the claim could not be 
said to have been made in good faith and 
was liable to be ignored outright without 
applying the provisions of Rule 35, As 
the executing court did not reach the 
stage when Rule 97 could come into play, 


it was open to it to issue a = warrant 


for possession. 


15. In B. K. Tewari re G. H. 


Jafri, (1970 All LJ 1311) it was held that 
where an application under Order XXI, 
Rule 95. Civil Procedure Code is made it 
is the duty oz the Court to be satisfied 
that. certificate under Rule 94. has been 
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whose claim is on the 
face of it unacceptable and cannot be said 


the court should 
piro- 


‘a shikmi tenant of this land and 


A.L R. 


granted to the applicant and property is 
in possession of the judgment-debtor Or. 
some person on his behalf before issuiny 
order for delivery =o be made. Rule 95 
does not’ provide for any notice being is- 
sued -to- persons against whom possession 
is claimed but there’-is no bar if before 
an order is passed for delivery to be 
made, the persons against whom such an 
application has been miade or any one élse 
to come to court and say .that the pro- 
perty was not in possession of such a per- 
son as is contemplated under Rule 95 or 
that it was in possession of a person who 
is neither the judgment debtor nor a per- 
son claiming under a title created by the 
Judgment debtor subsequently to the 
attachment of the property, for by com- 
ing ‘to court in deciding as to whether 
order -delivery to. be 
made by. putting. the purchaser or- his no- 
minee in possession . If an:order for de- 
livery of possession is already passed 
there is. no occasior. © ror any. . objection 
being made.” - es 


From ‘the aforesaid.: . discussion it is 
clear -that even-under . Order XXI, Rule 
95, Civil ‘Procedure Code a second writ of 
possession can be issued after resistance or 
obstruction - provided the court is -prima 
facie satisfied that resistance or obstruc- 
tion. has-been: offered by the- person on al 


-ground which is patently - . without sub- 


stance or whose claim is on the faceżof it 
unacceptable and. cannot be. said to be in 


good faith. In the instant case also there] ` 


was no bar to the executing court to issue 
a second writ of possession if it was satis- 
fied that the claim of the person offering 
resistance or obstruction viz... the present 
applicant, was prima facie not acceptable 
or not bona fide. It is important to state 
that the applicant bad represented to the 
court' that she was not liable to be dis- 
possessed in execution of the decree be- 
cause the house in dispute is: situate in 
Mauza Bagh Talab Sardar Khan while the 
house shown in the sale certificate is si- 
tuate in Qasba Bhadoi. According to her, 
there is sufficient distance: between the 
two places. She also alleged that she was 
after 
obtaining sanction of the Municipal Board 
she constructed this house, According to 
her, she was carrying on carpet manufac- 
turing business in this house with the as- 
sistance of about 20 labourers. She not 
only gave these objections in writing to 
the Amin when sh2 resisted delivery of 
possession on the Arst occasion but .also 
filed them in court when order for issue 
of a fresh Parwana was passed. She filed 
certain papers also in-support of her con- 
tention. A perusal of the record shows 
that the court did not apply its mind to 
her contentions. It cannot be presumed 
to have done so simply because the second 
warrant of possession was issued. Even 
in the order under revision there is not 
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a word to show that the court appbed its 
mind to her contentions and satisfeéd it- 
self that her claim was prima face not 
acceptable or not bona fide. It confined 
itself to the simple question whether her 
application was maintainable-under Sec- 
tion 151 or Order XXI, Rule 95 ar 99, 
. Civil Procedure Code. As discussed —bove, 
no such application could be made under 
O. XXI, Rule 95 or Rule 99, It coud not 
be done even under Section . 151. Civil 
Procedure Code. “In this connection refer- 
ence may be made to the case of Cuseph 
George.v. Varkey Varkey. (AIR 1953 
Trav-Co 123) and Keshavan Padmanabhan 
v. Neelakantan Narayanan, (AIR 1955 
Trav-Co 225). (FB) in which it has been 
held that a stranger to a decree- for posses- 
sion of immovable property canno“ ap 
proach the court by-means of an applica- 
tion under Section 151, Civil Procedure 
Code and record his resistance or hs ob- 
struction to delivery of possession ef the 
property either to the decree-hold& or 
purchaser, as the case may be, befcre he 
has been dispossessed. The learned lower 
court was, therefore, right in h~lding 
that the application was not maintamable 
under Order XXI, Rule 95 or 99, Civil 
Procedure Code or Section 151, Civil Pro- 
cedure Code. The revision application has 
also no force’ and is liable to be dismiss- 
ed. Since the executing court does not 
appear to have satisfied itself on the ques- 
tion whether the claim of the applicant is 
prima facie acceptable and bona fid or 
-not, it will do so now before issuing the 
Parwana, If it finds that her claim s ac- 
ceptable and bona: fide it will refus to 
‘issue second Parwana for delivery oz pos- 
session and it will be for the decree~hol- 
` der to apply under Order XXI, Rue 97, 
Civil Procedure Code or to file a resular 
suit, An executing court has no pover to 
compel a decree-holder to move an :zppl- 
cation under Order X XI, Rule 97, Civil 
Procedure Code. If on the other “hand 
the executing court is satisfied that the 
cleim is prima facie not acceptable and 
not bona fide, it will be well with=m its 
rights to issue a second Parwana for deli- 
very of possession, It is not requireli to 
make dn enquiry of the nature coztem- 
jplated by Order ` XXI, Rule 97 noz any 
procedure ‘is prescribed for it. Thi: 'en- 
quiry be made only for satisfection 
of the court whether the person tc be 
dispossessed prima facie belongs tx» the 
category piven under Order XXI, Rule 
95, Civil Procedure Code. 


16. The. revision application B ac- 
cordingly dismissed, but in the cimum- 
stances of this case the parties shall bear 
their own cosis of this revision. 


Petition dism ssed. 


Chaturohuj v. 


Durga Dayal- All. 7 


AIR 1876 ALLAHABAD 7 
(LUCKNOW BENCH) 


MATHUR, C. J. AND K. B. 
SRIVASTAVA, J. 


Chaturbhuj Sharma, Appellant v. 
Durga Dayal and others, Respondents, l 


Special Appeal No. 21 of 1972. D/- 
2278-1974.* | 

(A) Constitution of India, Article 226 
— Alletment made in undue haste under 
Section 7 of the U. P. (Temporary) Con- 
trol of Rent and Eviction Act (3 of 1947), 
— Writ petition justified even though the 
party has not filed an appeal under Sec- 
tion 7-F of the Act or filed a civil suit. 
(U. P. (Temporary) Control of Rent and 
Eviction Act (3 of 1947), Section 7). 

Where the authority under the U. P. 
(Temporary) Control of Rent and Evic- 
tion Act. made an allotment in undue 
haste of the house in the possession of the 
petitioner, held that there was sufficient 


-Justification for the petitioner to file the 


writ petition challenging the allotment, 
even though he did not first avail himself 
of the remedy of appeal under Section 7-F 
of the Act. (Para 9) 


Not resorting to a civil suit challeng- 
ing the order of allotment on the ground 
of want of jurisdiction is also not a bar 
to the filing of a writ petition, as a final 
decision in a civil suit might take a long 
time and as, unless action is taken quick- 
ly, the petitioner would be adversely af- 
fected by being dispossessed. 

(Paras 12, 13) 

(B) Constitution of India, Article 226 
— Right to apply under — A selling house 
property to B and handing over possession 
to him — Authority under the U. P.-(Tem- 
porary) Control of Rent and Eviction Act 
(3 of 1947) allotting the property to X 
before registration of the sale deed — A 
has sufficient interest to join with B in 
filing writ petition for questioning order 
of allotment. (Para 10) 

(C) U. P. (Temporary) Control of 
Rent and Eviction: Act (3 of 1947). Sec- 
tion 7 (c) — Possession — Owner of house 
aowa relations also to live in the 

ouse. 


Where the owner of a house: permits 
his relatives to live in the house he can- 
not be said to exclude himself from resid- 
ing therein. (Para 17) 

(D) U. P. (Temporary) Control. of 
Rent and Eviction Act (3 of 1947), Section 
7 — Order of allotment can be passed 
only where the property is actually vacant 
or vacancy is likely to happen — Vendee 
in actual possession before registration of 
sale to the knowledge of the authority. — 


*(Against J udgment of J. S. Trivedi, J., in 
a. No. 1547 of 1971, D/- 19- 5- 
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No allotment ‘order can be passed. 
(Para 22) 

(E) Interpretation of Statutes — Ob- 
ject of enactment. 


-The object of an enactment is often. 


judged from the contents thereof and it is 
not necessary that the object of any enact- 
ment or-a provision thereof is only one 
and -not more, Where any provision has 
been worded generally, the Court will not 
be justified to restrict its scope. (Para 23) 


(Œ) Registration Act (1998), Sections 
47, 48, 61 (27 — Operation of document, 
date of — Vendee in possession pending 
registration of sale deed cannot be held 
to be not in possession as owner... 


In considering from which ‘date a. 


document operates. only the provisions of 
Section 47 should be considered and not 
of Section 48. : (Para .23) 


Section 47 in one way, gives a retros- 
pective.effect to a document after it has 


been duly. registered. Like the retrosnec-. 


tive enactments, a document having re- 
trospective effect from the earlier date and 
not necessarily on the date when the 
transaction is complete. . (Para-25) 


A vendee who has taken possession, 
on the date of sale, of the property sold. 
cannot be held, not be in possession as 
owner during the period between 
date of the sale deed and its registration. 


(Para 33) - 
Cases Referred: Chronological Paras 
AIR 1966 SC 115 = (1965) 3 SCR 567° 

. 27, 29, 30 
ILR (1966) 2 A 784 30 


AIR 1965 SC 430 = (1964) 6 SCR 727 | 26 

AIR 1964-All 369, = 1963 All LJ 1104 29 

AIR 1961 SC 1747 = (1962) 2 seer 474 v 
.> 22, 26, 


AIR 1960 Andh Pra 616 = al 
AIR 1960 J. and K. 112 . "32 
AIR 1957 Andh Pra 535 = 1956 Andh BA 


339 
AIR 1938 All 431 = 1938 All LJ 597 39 
AJR 1938 Mad 801. 


362 l ie 34 
AIR 1938 Pat 134 = 19 Pat LT 383 31 
AIR 1937 Nag 143- i 31 
AIR 1933 Cal 212 = = 36 Cal WN 733 31i 
AIR 1928 PC 86 = 26 All LJ 598 ~ 28 


AIR 1927 PC 42 = 54. Ind App 89 28 
AIR 1927 All 545 = 25 All LJ 742 29 
AIR 1925 Mad 710 = 48 Mad LJ 496 -31 


MATHUR, C. J.:— This is an appeal 
by Chaturbhui Sharma ‘against the order 
of a learned single- Judge of this Court al- 
lowing the writ -petition of Durga Dayal 
‘and U. P. Tuberculosis Association, Luck- 
now, and therebv quashing the allotment 
order dated 25-10-1971 passed by the Dis- 
trict Magistrate under Section 7 of the 
U. P. (Temporary Control of Rent and 
Eviction Act in favour of the appellant. 

2.- The material facts of the case 
areas follows:— E 


Chaturbhuj v. Durga Dayal (Mathur C. J ) 


- dation. .- 


the- 


(1938) 2 Mad LJ- 


- tion. - 


. on. the morning of 23-10-1971. 
No: 2 informed the District Magistrate, to. 


A.I R. 

The disputed house ‘known . as 
‘Bhagwati Niwas’ can, for  purpo- 
ses of this proceeding, be deem- 


€d to consist of two parts. the nor- 
thern: portion is-in the occupation of the 
appellant. The dispute centres about the 
southern: portion and the allotment order 
in question pertairs to: this portion.. 
Durga Dayal, . petitioner No. 1, purchas- 
ed the house in.19393;) In or about.. 1942 
the northern portion was let out to . one 


- Sardar Rajendra Sinzh:'and thereafter ‘to 


the appellant, The petitioner’s case is 
that he (Durga Dayal) was throughout in 
occupation, of the southern portion though 
in the year 1949 he permitted his.brother, 
Shri (later.Mr. Justice) S. D. Khare. to’ 
occupy the -southern portion. This por- - 


- tion was later occupied by his sister’s hus-. 


band. Shri (later Mr. Justice) Gur Saran 
Lal Srivastava, and thereafter his son. His 
another sister’s son Dr. B. P, Singh, was 
transferred to. Lucknow and as no. resi- 


dence -was available for his occupation he - 


was also allowed to live-in the southern 
portion with effect from 11-7-1966. . When 
an official residence was allotted to Dr.. 
3. P. Singh, sometime in. August. 1971. 
he shifted to the Government accommo- 
- The petitioners’ case is that the 
southern portion was throughout in his 
{Durga Dayal’s) occapation. though’ the 
relations mentioned. above - were allowed 
to reside along with him. 


3. On 5-10-1971, the ` appellant, 
—baturbhuj Sharma. applied to the Rent 
Control and Eviction Officer for allotting’ 
the southern portion of the house to him. . 
On 9-10-1971 the Inspector contacted the 
petitioner No, 1 in connection with the 
allotment application when petitioner No. 
1 handed over the writing. which has now ` 
been filed by the District Magistrate under 
orders of this Courf passed a few days © 
back. . Further inquiry was made by the 
Town Rationing Officer, Divesh Chandra 
Ghosh, whereafter. he submitted the re- 
port Annexure, B-2 to his counter-affida- 


. vit. The report is dated 23-10-1971. It ` 


was theréafter on 25-10-1971 that the im- 
pugned: allotment. order was passed, 


å, It is not- in ‘dispute that “on 


22-10- 1971. petitioner No. 1, Durga Dayal. 


executed a sale deed in favour of peti- 
tioner No, 2, U. P. Tuberculosis Associa- 
-A Bank Draf: for Rs, 60,000/- and 
a cheque for the remaining sale conside- 
ration were handed over to petitioner No. 
1 the same day. . The possession over the 
southern portion was. according to the 
petitioners. delivered to petitioner No. 2 
Petitioner 


be more correct the Deputy Commissioner, 
Lucknow, of the trensfer and also of the 
delivery of- possession under letter dated 
23-10-1971. Annexure. 3 to the writ peti- 
tion. Similar information was also com-., 
municated to the Town Rationing Officer 
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on 23-10-1971 when he visited the spct for 
inquiry as Shall be evident from his re- 
port Annexure B-2 to his counter-acfida- 
vit. Even then the allotment order was 
passed on the 25th of October. The sale 


deed was, however, TERI EVEN on 23-10- 


197i > Niger 

S. The case of the E and 
also of the District Supply Officer and the 
District Magistrate is that petitioner No. 
1 was never in occupation of the southern 
portion. It is said that petitioner No 1 is 
_ a leading Advocate of Barabanki -practis- 
-` ing there and-he could have no occasion 
to reside at Lucknow in ‘this portion of 
his house. It is also said that his facher- 
in-law has a house in the same. locality 
Pandariba where petitioner No. 1 used . to 
stay during his visits to Lucknow. 


6. The petitioners did not move 
. the State Government under Sectior 7-F 


of the Act against the order of allotment 
but preferred the. present writ pevition 
and at the same time obtained a stay 
order, 
passed on 26-10-1971, the appellant manag- 
ed to secure possession over the southern 
portion. EN 

%° The learned fee Judge . has 
recorded the finding that there wes no 
vacancy and; therefore,-no order of allot- 
ment under Section 7 could be passed The 
‘action taken was held to be'mala fide, 


8.- The learned Advocate for the 
appellant has raised an objection to the 
“entertainment of the writ petition. It is 
contended that the  retitioners had 
an alternative remedy by way of 
an ` application under’ Section T7-F 
before the State Government and when 
this remedy was not availed of. this Court 
should not have entertained the writ peti- 
tion. The other point contended is that 
none of the petitioners could be regarded 
as aggrieved parties who could seek re- 
dress from -this Court. None of these 
grounds are such: as would justify our not 
entertaining the writ petition at this 
stage. 


- ~“& . We néed sot express any ppin- 
ion on- the allegation of mala fide. Jt is. 
-however, evident that the Rent Ccntrol 
Authorities had acted in a great -lrurry. 
“When it had been brought to the notice 
of the District Magistrate and 'also cf the 
Town Rationing Officer that the dis>vuted 
house ‘Bhagwati Niwas’ had been pur- 


chased by the U. P. Tuberculosis Asso-- 


‘ciation and possession. had been delivered 
to the purchaser’ on 23-10-1971, hey 
-sshould not have acted in a hurry by pass- 
ing the. order of allotment withir two 
days: Therè could be no reason to sus- 
pect the bona fides of the sale transac- 
tion. The U: P. Tuberculosis Assocation 
is a publie institution maintaining proper 


records. Nothing has been brought to our. 


notice which may show that the sale was 
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Even though the -stay -order was - 


. could, therefore, be entertained. by — 
High Court; in any case, it will not be 
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on insufficient consideration of was made 
to defeat the ends of justice. -Consequent- 


-ly, it was necessary for the respondents 


to allow such time that the sale deed- 
could be registered and the sale becom- 
ing complete, Even if they were in a 


hurry to pass an order, eguity demanded 


that ‘they should have .- acted upon the 

sale deed and passed an order as if the 
new owner was the U. P. Tuberculosis 
Association and not Durga Dayal. It is 
this undue haste which -created a doubt 
in the mind of the petitioners that all this 
was being done to favour the appellant 
who was previously a State Minister. It 
may be that the respondents thought that 
they would gain the favour of the appel- 
lant- and his-friends, without the appel- 
lant. having any intention to have the 
order of allotment passed quickly. There- 
fore, we would not endorse the allega- 
tion of mala fide, but the . undue haste 
shown by the respondents could be a suf- 
ficient justification for the petitioners to 
move the High Court under Article 226 
of the Constitution and not to first avail 
of the remedy under Section 7-F of the 
U. P. (Temporary) Control of Rent and 
Eviction Act and, if -necessary, to chai- 
Auge the. allotment order before the Hign 

ourt, 


10, Even though Durga Dayal had 
transferred the house to the U. P. Tuber- 
culosis Association on 22-10-1971 he can.be 
regarded as a party interested in having 
the allotment order quashed. It can be 
assumed that there was an understanding 
that vacant possession shall be delivered 
over the southern portion and if the U. P.| . 
Tuberculosis Association could not secure 
vacant possession thereof, there could be 
some disputes followed. by litigation be- 
tween the petitioners in which petitioner 
No. 1 would have been put to consider- 
able inconvenience and harassment. Peti- 
tioner No. 1 could, therefore, join peti- 
tioner No, 2 in having the allotment order 
quashed.. “Even though the sale deed had 
not been registered .by the time the peti- 
tion was moved, petitioner.No, 2 had in- 
terest in the property knowing fully well 
that after the registration. of the sale 
deed, it shall become full owner of the 
property and can claim the bene- 
fits from the date of the exe- 
cution. It was handed over ` pos- 
session over-the southern portion and as a 
result of the allotment order it would 


_ have been dispossessed therefrom. The 


writ petition moved by the penton 
the 


proper to quash the proceedings on this 
technical ground, at such a late stage. 

` İl. Two material questions of fact 
in issue are whether the. southern portion 
of Bhagwati Niwas-was in the occupation 
of Durga. Dayal. petitioner No. 1, before 


the execution of the sale deed. Naturally, 
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if he was in occupation thereof, he cculd 
deliver possession. to petitioner No. 2 on 
the morning af 28-10-1971. The 
- question of fact in ‘issue is whether in the 
facts and circumstances of the case, peti- 
tioner No. 1 could be deemed to have 
been in occupation of the southern- por- 
tion during the time-it was occupied by 
his relations, In case findings of fact can 
‘be recorded in favour.of petitioner No. 1, 
the material question shall “be whether 
the possession of petitioner No. 2 from tne 
morning of 23-10-1971 can be deemed. as 
owner or its. possession was unauthorised 
which..could be disregarded by the Reni 
Control: Authorities and the accommoda~ 
tion could be regarded as vacant .and al- 
lotted by. the. District . Megistrate under 
Section 7. . as Sg 

12.. ` It is strenuously contended ‘on 
behalf of the appellant that the questions 
of fact involved in the present proceeding 
are all of a controversial nature such that 
this Court should not in a proceeding 
: under Artirle 226 enter into. It was thus 
urged ‘that if this Court did not-enter into 
the facts it could not interfere with. the 
order of allotment passed by the Dist. Ma- 


gistrate. It shall have to be kept in mind. 


that the orders passed by the Dist. Magis- 
trate including the Rent Control and Evic- 
tion Officer under the U. P, (Temporary) 
Control of Rent and Eviction Act. cannot 
be challenged in a civil suit. They are. as 
provided in S. 16 of the U. P. (Temporary) 
Control of Rent and Eviction. Act. final. 
The order of ellotment can,. therefore be 
challenged in a civil suit only if it is 
without jurisdiction or otherwise a nullity. 
Where an accommodation is not vacant and 
even. then an order of allotment is passed 
the order is clearly without jurisdiction. 
Hence the petitioners had an alternative 


remedy by way of a civil suit,. But it is | 


a matter of common knowledge that the 
final decision of a civil suit takes a vary 
long’ time and in suitable circumstances 
the High Court can in spite of there be- 
ing « remedy open by way of civil suit, 
exercise its: jurisdiction under Article 226 
of the Constitution. aot 

13. The circiumstances of the : pře- 
sent case make it evident that unless ac- 
jtion was taken quickly, the petitioners 
would heve been adversely affected in 
that even though in actual. possession they 
would teve been dispossessed from the 
accommiiation. When the stay order 
-passed. Ixy the High Court on 26-10-1971 
became. infruetuous, the petitioners could 
. have been put to still greater difficulty. if 
they would have aveiled of the alterna- 
tive remedy of filing a civi] suit, Conse- 
quently, it would not be justified to quash 
the present proceeding únder Article 226 
‘on the ground that an alternative remedy 
was available. ~ However, while express- 
ing ar opinion on facts, we shall have to 
keep in mind that the present is a pro- 
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ceeding under Article 226 and not a civil 
proceeding where evidence of the parties 
1s: recorded in detail. If cn’ facts, no clear 
finding can be recorded, the best thing 
Shall be to proceed on facts as asserted by 
the public authorities, namely, the Dist- 
rict Supply Officer end the District Magis- 
trate. But if the material on record jus- 
tifies the recording of a clear finding, that 


` 


course can be adopted, 


14. + The District Magistrate and 
also the Town Raticning Officer, who was 
the Rent Control and Eviction Officer.. 
had before them the writing given by 
petitioner No. 1 and‘ aiso the letter ‘sent 
by petitioner No. 2. In-his writing dated 
9-10-1971 ‘the petitioner No, 1 Had clearly 
mentionec that the southern portion of 


the house had always been-in his persoz 


nal occupation and that his entire luggage 
was in the southern: portion of the house. 
In case the Town - Rationing Officer re- 
garded: this assertion to be incorrect, he 
could himself visit the house or depute 
his Inspector to direct. the petitioner No. 
1. to unlock the’ southern portion to find 
out if any-luggage.was kept- therein and 
also whether he could be deemed to be in 
actual occupation of. this portion. No 
such steps .were -taken, Similarly in its 
letter dated 23-10-1971 petitioner No. 2 
had iniormed the District Magistrate that 
possession had been delivered to petitioner 
No, 2 on the morning of 23-10-1971, If 
this assertion was not regarded to be cor- 
rect the District Magistrate could have 
taken a similar action to find out if peti- 
tioner No. 2 was then in actual occupa- 


tion of the southern portion. 


15. The repcrt Annexure B-2.. to 
the counter-affidavit of the Town’ Ration- 
ing Officer contains many inaccuracies. 
Even then if the report is read as a whole, 
it. would give. the impression that the 
petitioner No..1 was throughout in occu- 
pation of the southern portion. at occa- 
sions -along with tke relations otherwise 
all. by himself. Ka 


16. ` Similar- inference can be drawn 
from. the other- material on record -which 
may have been in the notice of'the pub- 
lic authorities or could come. to their 
notice if a proper inquiry was made In 
his letter dated 14-6-1967, addressed to 
petitioner. No. 1, Annex. 8 to the rejoin- 
der affidavit, the appellant clearly men- 


tioned that the other portion, namely. the 


southern portion was in the occupation of 
petitioner No. 1, This was during the pe- 
riod Dr. B. P. Singh was also residing in 
this portion. Paragraphs 7 to 12 əf the 
writ petition also lead to the, same infer- 
ence. ‘In paragraph 7 it is clearly assert- 
ed that the southern portion was never 
let gout to anyone: at first the previous 
owner himself occuvied the entire house 


. including the southern portion, and after 


the purchase in 1939, petitioner No. 1 oc- 
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cupled the entire house till 1942 and i~ was 
in 1942 that the. northern portion wes let 
out to Sardar.Rajendra Singh. Further 
details in respect of the northern pcction 
need not be given. Similarly, 
graps 9 and 11 it was made clear thæ the 
relations mentioned above had occrpied 


the southern portion along with petit-oner. 
These assertions were evas-vely 


No. 1. 
‘denied by the respondents of the writ 
petition, namely, the present appellant 
and the Town Rationing Officer. In case 
the southern portion had been let ovè to 
any person after the purchase in 193% and 
before its occupation by Shri (later 
Justice) S. D. Khare, particulars of the 
tenancy could be given. On the basis of 
the affidavits on record it must, therefore, 
be held that after the purchase of the 
‘house in 1939 the southern portiom was 
not let out to anyone. It must therefore, 
have been in the. persoral occupation of 
petitioner No. 1. ‘The fact that petit:oner 
No. 1 ‘is a leading advocate of Barabanki 
is of no importance. He could be visiting 


Lucknow either on private work or ia the 


course of his professional duties. He -ould 

easily think of retaining the southern. por- 
tion for his own. use. Consequently, ~vhen 
it appears that the southern portion was 
never given on rent. no other inference 
can be drawn except .that petit-coner 
No. 1 -was in actual occupation | of this 
portion of the house. 


> 1%. When the house is needec by 
the owner himself and he permits his re- 
lations to live in the house, he doe. not 
exclude himself from residing therein. 
Ordinarily, therefore, the possession of 
the relations permitted to reside i; not 
exclusive of the owner. In other vords. 
even during the period the relations of 
petitioner No. 1 stayed in the southern 
portion of the house, petitioner No. I was 
also in possession thereof, This finds sup- 
port from the writing dated 
which the petitioner No. 1 had given to 
the Rent Control -and Eviction Officer 
while the question of allotment was pend- 
ing. In this letter he has referred tọ his 
entire luggage being in the southern por- 
tion. When petitioner No, 1 permittee his 
relations to live in the house, he vould 
not have removed the luggage and breught 
it back when the relations left it. It is. 
therefore. established that the sou7hern 
portion of Bhagwati Niwas was throughout 
in the personal occupation of petitioner 
No. 1. The fact that his father-in-law had 
a house in this very locality will not iake 
q- difference. The visits of petitioner No. 1 
to Lucknow ` were casual: and. cense- 
quently, he could for some time stay-with 
his father-in-law also. The actual pesses- 
sion of petitioner No. 1 over southern. por- 
tion would thus extend upto the mozning 
of 23-10-1971 when it was transferrei to 
petitioner No. 2, Petitioner No. 2 had in- 
timated to the District Magistrate of hav- 
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ing secured possession over the southern 
portion of the house on..the morning of 
23-10-1971. There is nothing to show that 
this assertion is incorrect. Consequently, 
at the time the allotment order was pass- 
ed the southern portion was in occupation 
of petitioner No. 2. 


18. This leads us to the considera- 
tion of the question of law involved. As 
already mentioned above, the sale deed 
Was executed on 22-10-1971 but was re- 
gistered on 28-10-1971. The allotment 
order was passed in between 25-10- 
1971, The question arises whether the 
possession of petitioner No. 2 can be re- 
garded as an authorized one, such that his 
possession could be disregarded and in 
the eye of law there was a vacancy to 
justify the District Magistrate to pass‘ an 
order under Section 7 of the U, P. (Tem- 
porary) Control of Rent and Eviction Act. 


19. . It is strongly contended on be- 
half of the appellant that petitioner No, 2 
acquired title in the property only after 
the registration of the sale deed on 28-10- _ 
1971 and its possession before this date. 
was not as owner. It is said that when the 
possession was not as owner, nor could it 
be as a legal tenant, the possession of peti~ 
tioner No. 2 was unauthorised and. the 


“Rent Control Authorities could. disregard 


the executed sale deed and. regard the 
possession to be unauthorized and a va- 
cancy having arisen could allot the ac- 
commodation to a suitable person. 


20. A finding on this question will 
depend upon the scope of Section 47 of the 
Registration Act which provides that on a 
document being registered, it shall take 
effect from the date of execution, name- 
ly, the date the document would have 
come into operation had registration . 
thereof not been necessary. 


21. Before making comments on 
the provisions of -the Registration Act and 
the Transfer of Property Act it shall be 
proper to refer to the object of the U. P. 
(Temporary). Control of Rent and Eviction 
Act, whether that enactment can justify 
the hasty attitude adopted by the Rent 
Control Authorities. 


22. The U. P, (Temporary) Con- 
trol of Rent and Eviction Act was passed 
to afford relief to tenants. To this ex- 
tent the rights of owners were taken 
away.. But this Act was not enacted to 
dispossess the owners from the accommo- 
dation in their actual occupation. An! 
order under Section 7 could be passed 
only when there was an actual vacancy 
or a vacancy was likely to arise. When 
the intention of the framers of the above| 
Act was not to deprive the owners“ of 
their possession of their buildings, it: is 
necessary for the Rent Contrci Authori- 
ties to keep this aspect in mind, They are 
not to allot the accommodation to an out-! 
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sider when. due to the delays in the re- 
gistration of a document the title of the 
transferee does not become complete soon 


after the execttion of the document. In. 


case the esle transaction was not brought 
to their notice, they could rightiy-. pre- 
sume that no sale deed had been execut- 
ed. In the instant case it had been point- 
edly brought to the notice of the Rent 
Control authorities that. possession- had 
been delivered to the transferee on -the 
morning . of 23-10-1971, If the District 
Magistrate did not accept the contents of 
“the letter received by him he could di- 
rect his subordinate ‘authorities to verify 
whether in fact any sale deed had been 
executed. He could also direct petitioner 
No. 2 tọ produce the sale deed. -The. bona 


fide of the present sale deed has not been. 


challenged .. and even if there was- any 
doubt in the mind of the Rent Control 
Authorities, they could have directed the 
petitioners to have the” document regis- 
tered promptly and fix the-period for the 
purpose: If the sale deed was not produc- 
` ed before the Sub-Registrar for registra- 
stion within. period, the -sale deed could be 
disregarded and then the’ District Magis- 
trate could pass an order under Section 7. 
When the underlying object of the enact- 


ment is not.to dispossess the owners: in _- 


possession; such. intention was to be given 


effect to which 3 was BoI done. in the pre- 
~ sent case. 


" Section 47 of ‘je 
- runs as follows: 


“A registerad document shall gpërate 
from the time from which it would have 


commenced to operate if no registration 


thereof had been required or made. and 
not from the time of its registration.” 


This section. thus makes a provision: from 
which date a document registered subse- 
quently skal! operate. Section 47 has been 
placed in Part X bearing the heading "Of 
the effects of registration, and non-regis- 
tration”. 
fore, is that a document after registration 


becomes effective and comes into opera- 


tion from the date of execution, On the ba- 


sis of an observation made in Ram Saran’ 


‘Lall v, Mst. Demini Kuer, (AIR 1961 SC 
1747) it was however contended that the 
object of the section was to decide which 
of the two or more registered documents 
in respect of the same property was ‘to 
have effect. It is suggested that this is 
` the only object of Section 47 with the re- 
sult that in the-jnstant case where there 
was only one instrument, Sec, 47 did not 
come into operetion and had to be dis- 
regarded. We cannot, accept this conten- 
tion. 2 


23. The object of an enactment is 
loften judged from the contents thereof 
ana it is not necessary that the object of 
any enactment or a provision thereof is 
only one and not-more. -Where any pro- 
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worded. generally, we 
would not be justified to restrict its scone! 
As Section 47 has b2en worded generally, 
its scope can be, as mentioned’ above, 


‘when it is.considered.along with Sec. 48 


of the Transfer of Property Act: But if 
we have to find. out from which date the 
document shall operate in so far as the 
parties to the doctment are concerned. 
Section 48 does. not come into operation 
and a finding shall have to-be recorded 
on consideration of‘the provisions of Sec- 
tion 47 alone, In other words, we would’ . 
not be justified. to restrict the scope ‘of 


‘Section 47.of the Registration Act and to 


hold that its object is only: what is detail- 
ed in Section 48 of the Transfer of Pro- 
perty Act. . If such was the intention of 
the Legislature,. Section 47 would not have 
been- incorporated ir. the Registration -Act-. 
and instead a more compréhensive Section 
48 would have been incorporated in the 
Transfer. of Property Act. 2 


-24. In this connection it may be . 
‘observed -that the Supreme 


Court had 
made the observations in connéction with ~ 


. the right of pre-emption governed by the 


Mohammadan Law where such right arose 
only out of a valid,- complete: and bona. 
fide sale. There the Supreme Court was 
ronsidering the effect of a demand made 
before the sale was complete, i.e., after. 
the execution of the sale deed and ‘before 
the registration thereof. In substance, 
the rights claimed by the pre-emptor and 
the rights of the transferee were in issue. 


The Supreme Court were not considering‘ 


from which: date. the rights of a trans- 
feree can be enforced irrespective of whe- 
ther there has or hes not been any other 
demand or transaction. The above obser- 
vation made in the Supreme Court case 
cannot, therefore, be regarded to be ap- 
plicable to all the situations. 

25. Section 61 (2) of the Regis- 
tration Act lays. down that the registra- 
tion of a document shall be deemed to. be 
“omplete after the endorsements and cer- 


'tificate referred to and mentioned . in 


Sections 59 and 60 have been copied into 
she margin of the Begister Book. Under 
Section 54 of the “Transfer of Property 
Act, the transfer by sale of immovable 
property of a value -£ Rs, 100/- and more 
can be made-only by registered document. 
On reading Section 34 of the Transfer of 
Property Act along with Section 61-of the 
Registration Act. it can be said that the 
sale is complete after the compliance of 
Sections 59, 60 and 61 has been made and 


‘not when the document has been executed 


or presented for registration. Title to 
the property may pass when the tran- 
saction is complete, that is, after the ne- 
cessary endorsements have been made in 
the Register Book. But the transferee 
ean, if permissible under the law, acquire 
right in the property from an earlier date. 
Section 47 of the Rezistration Act, in one 
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way, gives a retrospective effect to a do- 
cument after it has been duly registered. 
Like the retrospective enactments, a do- 
cument having retrospective effect fom 
the earlier date and not necessarily om the 
date when the “transaztion 
plete. 


registration it takes effect from the date 
of execution namely, that the purchaser 
can assert his rights of ownership fom 
the date of execution even , though his 
title became complete -on a later eate. 
When the owner.can assert his rights of 
ownership from an-earlier date, his poses- 
sion .during the period prior to the regis- 
tration shall after the registration of- the 
document be as owner ard not as a lizen- 
see or an outsider. On a careful consid2ra- 
tion of the provisions of the Registretion 
Act, we are of opinion that à documen- re- 
gistered on -a subsequent date operates 
from.the date of its execution even thcugh 
it can be said that the :title. of the-.trans- 
feree is not complete till-the registrasion. 

26. Our -attention has been drawn 
to a few decisions: of the Supreme C-urt, 


the Privy Council, Allahabad -High Court: 


and also the other High Courts and we 
. find that the. consensus of opinion 5 in 
favour of the view that we are adoring. 
“In Ram Saran Lall > J. Domini Euer, 
AIR 1961 SC- - 1747 (Supra) the 
point for nedera or was when was the 
sale complete arid not the date from which 
-it operates. In paragraph 8 it was ob- 
served that: - 
s “We will assume that.. the leaned 
Attorney General’s construction of the 


instrument of sale that the property was 


intended to pass under it on the dave of 
the instrument is correct. Section <7 of 
the- Registration Act does not, how=ver, 
say when a Sale would be deemed tc be 
complete. It only permits a document 


when registered, to operate from a cer~- 


tain date which may be earlier thar the 
date when it was registered. The obiect of 
this section is to decide which of tvo or 
more registered instruments in respe=t of 
the same property is to have effect. The 
section applies to a document only afer it 
has been registered. It has nothing to 
do with the completion of the registration 
and, therefore, nothing to do with the 
completion of a sale when the instrument 
is one of sale. A sale which is admit edly 
not completed until-the registratior of 
the instrument of sale is completed, can- 
not be said to have been completed ear- 
lier because by virtue of Section 4° the 
instrument by which it is effected, after 
it has been registered. ` commences to 
operate from an earlier date.” 

On the other hand, the above makes if evi- 
dent that even though the sale is complete 
on a subsequent date it operates by wrtue 
of Section 47 of the. Registration Act 


Chaturbhuj v. Durga Dayal (Mathur C. J.) 


is @mm-, 
s When ‘the matter is considered in ~ 
this light the transaction of sale may not 
be complete before registration, but efter 


document even ` 
‘there is no redson why a transferee can- 
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from the date of execution. The trans- 
feree can thus::enforce his. rights of 
ownership from the date of registration. 


The case of K. J. Nathan v..S. V., Ma- - 


-ruthi Rao, (AIR 1965 SC 430) contains a 
‘similar observation, namely, that: 


“Though Ex, A-19 was registered on 
June 22, 1948, under Section 47 of the Re- 
gistration Act the agreement would take , 
effect from July 5, 1947” (July 5, 1947 is 
the date of execution of the document). 


27. In Alapati: Venkataramiah v. 
Commr. of Income-Tax, (AIR 1966 SC 
115) it was observed that till a‘ convey- 


` ance was executed. and registered no title 


eould pass to the transferee. This is what 
we have already indicated above. This 
case nowhere Jays. down that a convey- 
ance when executed and registered shall 
take effect from the date of registration 
and not from the date of execution. 


28- T. V. Kalyanasundaram . Pillai 
v. Karuppa Mooppanar, (AIR 1927 PC 42) 
and Venkat Subba Srinivas Hegde v. 
Subba Rama Hegde, (AIR 1928: PC 86) re- 


- late to a gift deed and not a sale deed. 


However, the principles laid down there- 
in will clearly establish that the rights 
and benefits under the’ document can be 
exercised from the date of execution, It 
was held that once a gift is executed and - 
has been delivered to the donee, the donor 
cannot revoke the gift even before its re-- 
istration on the ground that the gift is 
not completed until the deed is register- 
ed, When the donee can claim under the 
though: not registered, 


not assert his rights as owner of the pro- 
perty even though his title is not com- 
plete and would become complete after 
the registration of the document, 


29. In Mchammad Bashir Khan v. 
Mt. Kulsum Bibi, (AIR. 1927 All 545) Pre- 
emption Act of 1922 was held to be inap- 
plicable because the sale deed had-been 
executed -before 17th February, 1923, the 
date from which the provisions of the Act 
were applicable. This view was taken 
even when the deed of transfer was re- 
gistered after that date. In- other words, the 
transfer was deemed to have been made 
on the date of execution, and not on the 
date of registration. In Mahadeo Singh v. 
Mian Din, (AIR 1938 All. 431) it was held 
that after executing the sale deed it is 
not open to the executant to go back on 
is agreement and revoke it, The obser- 
vation. that the sale deed is completed 
when it is executed by the vendor is how- 
ever, contrary ta the provisions of Sec- 
tion 61 of the Registration Act and the 
law laid down in Alapati Venkataramiah 
v. Commr. of Income-tax, AIR 1966 SC 
115 (Supra). The view taken in Raja 
Ram v. Girraj Kishore, (AIR 1964 All 369) 
supports the view that we are taking. The 
material observation is: 
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“unless a sale deed is registered, the 
‘mere fact of its execution does not make 
it operative, but by reason of Section 47 
once registration has been effected the 
sale deed becomes operative retrospective- 
ly from the ‘date of execution.” 


30. Hira Lall Burman v. The Dist- 


rict Board. Aligarh, (ILR (1966) 2 All 
784) is not very helpful as it proceeds on 
a different ground, namely, from which 
date the transferee becomes the owner of 
the property. It may, however, be observ- 
ed that the observations in this case ap- 
pear to be contrary to the law laid down 
in Alapati Venkataramiah v. Commr, of 
Incorne-tax, AIR 1966 SC 115 (Supra). 


31. Cases of other High Courts in 
which a document registered subsequent- 
ly was held to take effect from the date 
of execution are: Faiyazuddin Khan v. Mt. 
Zahur ‘Bibi, (AIR 1938 Pat 134), Bhaga- 
wathula Kameswara Rao v. Doddaku 
Veera Raghavulu, (AIR 1960 Andh Pra 
616), Champat Rao Mahadeo v. Mahadeo 
Bajireao Kunbi, (AIR 1937 Nag 143) and 
Nabadwip Chandra Das v. Loke Nath Ow: 
{AIR 1933 Cal 212). 


On the application of this cea ie 
sale deed executed’ before the filing of 
the suit but registered. thereafter was held 


not to be affected by the doctrine of lis > 


pendens, See Akki Guru Basappa v, Valu- 
vathi, (AIR 1925 Mad 710). 


32. A contrary view has, however, 
been expressed in Nabir Ganai v. Moham- 
mad Ismail Ganai, (AIR 1960 J & K 112). 
Therein it was held that as between. par- 
ties, registered document takes effect 
from the date of its execution but as be- 
tween third parties it takes effect 
from the date of registration. In case it 
was desired to lay down an inflexible 
rule applicable to all cases, we would 
with respect differ. The Supreme Court 
has clearly laid down in Ram Saran Lall 
v. Mst. Domni Kuer, (AIR 1961 SC 1747) 
that the object of Sec. 47 of the Registra- 
tion Act is to determine the priority ` of 
varieus transactions pertaining to the 
same immovable property. Parties to 
the various instruments shall not be thè 
same, The transferees would invariably 
be different persons. Consequently, the 
observation that a document takes effect 
as between third parties from the date of 
registration is contrary to the law laid 
down by the Supreme Court. 


33.. To avoid the possibility of any 
misunderstanding it may be mentioned 
that departure from the scepe of Section 
47, Registration Act may be made in ex- 
ceptional cases 
Hmitation but not where the effect of the 
document and the rights of the transferor 
and the transferee have to be determined 
In such a case Section 47 must be inter- 


preted as it is, that is, no restrictions not ` 


Chaturbhuj v. Durga Dayal (Mathur ©., J) 


. (ATR 1957 Andh Pra 535). 


involving a question of . 
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contemplated by the- section be imposed. 
34. One of the cases.in which, in 
our opinion also, departure can be made 
from the strict scope of Section 47 is that 
of Paritala Narasimham v. Ayinampudi, . 


therein that the transfer cannot be ante- 
dated for the purpose of Section 54 of the 


‘Insolvency Act. Also see Venkadari Sam- 


athe v. Official Receiver, (ATR 1938 Mad 


35. From the above jt shall be evi- 
dent that except for thea Jammu and 
Kashmir High Court, every High Court, 
has taken the view that by virtue of Sec- 
tion 47 of the Registration Act, a regis- 
tered document takes effect from the date 
of its execution and this, in our opinion, 
is the only view that can be taken of the 
provisions of Section 47 of the Registra- 
tion Act.. 


36. Once: the document takes effect 
from the date of execution, the trans- 
feree. can assert. his rights under the docu- 
roent from the :-date of the execution. Once 
the transferee’ can. assert | his rights from 
that date. his possession of the property 

under transfer shall be as owner - and in 
no other capacity, 


To sum up, petitioner No. l was in ` 
occupation of the southern - portion of 
Bhagwati. Niwas from the date of the pur- 
chase in 1939 upto the sale and transfer 
of ‘possession to the new owner on 23-10- 
1971 and that the possession of petitioner 
No. 2, which is a transferee from’ peti- 
tioner No. 1, from the morning of 23-10- 
1971, is as owner, for the reason that even 
though the sale deed was registered ‘on 
28-10-1971, by virtue of Section 47 of the 
Registration Act, it operates from the date 
of execution that is from 22-10-1971. When 
the document operates from 22-10-1971], 


_ parties to the document can assert rights 


as if such rights had accrued from that 
date. The -possession of petitioner No. 2 
from the morning of . 23-10-1971, was 
therefore, as owner and in no other capa- 
city. When petitioner No. 2 was occupy- 
ing the disputed southern portion of the 
house as owner, there could be no vacan- 
ey to entitle the District Magistrate to 
pass an order of allotment under Section 
7 of the U. P, (Temporary) Control of 
Rent and Eviction Act. The impugned 
order of allotment is thus without juris- 
diction and deserves to be quashed. 


"The special appeal has no-force and 
it is ‘hereby dismissed with costs. The 
stay order is vacated. 

Appeal dismissed. 


It was held ' 
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R. B. MISHRA AND M. P. 
' MEHROTRA, JJ. 

K. B. Agarwala, 
Chandrawati and others, Respondents. ` 
. Special Appeal No. 74 of 1975, D/- 
8-8-1975.% > . a ee 

(A) U. P. Urban: Euildings (Regula- 
tion, Letting, Rent ard Eviction) Rules, 
1972, Rule 25 — Application for bringing 
legal Representative on record to be filed 
within one month from date of death of 
party — Stay order passed by High Court 
cannot stop running of limitation — It is 
no bar to move: an aprlication for substi- 
tution =- An application filed beyond one 
month is hit by mandatory — provision of 
Section 3 (1) of the Limitation Act, 1963, 
and is bound to be rejected, (Paras 3, 4) 

(B) U., Ps Urban Buildings (Regula- 
tion, Letting, Rent and Eviction) Rules 
1972, Rule 25 — Legal Representative has 
a right under Rule 25 to claim that an 
application for substitution moved beyond 


one-month shall be rejected — Mere fact. 


that another application for eviction can 

‘be moved against L, R. of deceased tenant 
will not detract from such a right. 

mae (Para 5) 


(C) Evidence Act (1872), Section 115 
— Death of party pending : proceeding 
against him ,—- Thougk Legal representa- 
tive not brought on rezord, filing a peti- 
‘tion for answering certain interrogatories 
by L. R. — By such participation without 
any waiver of his right to contest to be 
brought on record; cannot be construed as 
‘consent of L. R. to- be Drought on record. 
r Ñ ete A oe (Para. 3) 
'Cases. Referred: . Chranological Paras 
(1974) Spl. Appeal Ne 153 of 1974, D/- 
20-9-1974 (All) E T 2 
Deokinandan and B. Dayal, for Ap- 
pellant; G. N. Verma end.: Standing Coun- 
sel, for, Respondents., Te 
. MEHROTRA; J.:—— This special appéal 
is directed ‘against the judgment-of a 
learned single Judge ‘cf this Court. The 
brief facts are these: The appellant before 
us, Sri K. B..Agarwale,-is the landlord ‘of 
premises Na 21, Muir Road, Allahabad. He 
initiated proceedings tnder’ Section 21 of 
the U. P. Act No, 13 >f 1972 against the 
late Pt. Shiv Charan Lal who was alleg- 
eq to be the tenant of the said premises. 
It was alleged that he had-left the re 
sidence in the said sremises and had 
shifted to Khair im the district of 
Aligarh, It was alleged that Pt. Shiv 
Charan Lal had illegaly permitted the 
respondents Nos. 3-and 4 to reside in the 
said premises, The Tandlord also aver- 
«(Against Judgment of ©. D. Parekh, J., 
_ in Civil Mise. Writ No. 5601. of 1974, D/- 
10-2-1975)" ' i 
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red that he was in personal need of the 
house in question. The three opposite 
parties to the application under Section 
21, namely, Pt. Shiv Charan Lal as well 
as the-respondents Nos. 3 and 4 took se- 
veral pleas in defence. An application 
under Order 11,: Rule 1, Civil Procedure 
Code was moved by Pt. Shiv Charan Lai 
seeking leave to serve interrogatories on 
the landlord. The ‘said application was 
rejected by the Prescribed Authority and 
an appeal against the order of the Pres- 
cribed Authority ‘before the District 
Judge, Allahabad also did not succeed. 
Thereafter, Pt. Shiv Charan Lal moved 
this Court by Civil Mise, Writ -Petition No. 
1554 of 1973. During the pendency of the 
said petition Pt, Shiv Charan Lal died on 
16-9-73, It may be stated here that in the 
said writ petition a stay order dated 9th 
March, 1973,: was passed staying proceed- 
the Prescribed Authority. 
After the death. of Pt. Shiv Charan Lal 
Smt. Chandrawati, his widow, who is res- 
pondent No. 1 in ‘the special appeal, ap- 
plied to be brought on the record, in the 
writ petition as the legal representative of 
the deceased. The substitution was made ` 
when the landlord on 3-4-1974 . waived 
his objection. The writ petition came up 
for final hearing on 13th February, 1974 
and the same wes dismissed on an under- 
taking given by Shri*’Deokinandan, learn- 
ed counsel for the landlord, that his client 
would reply to the interrogatories which 
were sought. to be served on him. The 
dispute went back to the Prescribed Au- 
thority. On 2-3-1974 the landlord, Sri 
K. B. Agarwala, moved an application, a 
true copy whereof is annexure 7 to the 
writ petition, It was prayed that Smt. 
Chadrawati be brought on record as the 
legal representative of the deceased Pt. 
Shiv Charan Lal. In the body of the ap- 
plication circumstances were set out and 
redsons given as to why the application 
could not'be made earlier. The applica- 
tion was allowed by the Prescribed Au- 
thority on 4th May, 1974. Smt. Chandra- 
wati moved an application dated 31st 
July, 1974, a true copy whereof is Annex- 
ure. 9 to the writ petition, and it was 
prayed that the aforesaid order dated 4th 
May, 1874, be set aside and the substi- 
tution application moved on 2nd. March, 
1974, should be dismissed. The landlord, 
Sri K. B. Agarwala, filed an objection to 
this application of Smt. Chandrawati, A 
true copy of the said objection dated 30th 
August, 1974, is Annexure 10, By its order 
dated §th September, 1974, the Prescrib- 
ed ‘Authority rejected Smt. Chandrawati’s 
application dated 31st July, 1974. There- 
after, the writ petition from which this 
special appeal has arisen; was filed by 
Smt, Chandrawati ‘in this Court. . She 
prayed that the order dated 4th May, 


1974, be set aside, She also elaimed that 
the. order dated Sth September, 1974, be 
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quashed as the same was based on wrong 
premises and assumptions. There was a 
further prayer for a writ or direction in 
the nature of mandamus 
landlord, Sri K. B. Agarwala, to abide by 
the undertaking given by his counsel in 
the earlier writ petition No. 1554 of 1973. 


The writ petition was allowed by learned | 


. single Judge of this Court and the afore- 
said orders dated 4th May, 1974, and 6th 
September, 1974, -were quashed. The 
learned single Judge ‘held. that no notice 
was issued to Smt, Chandrawati of . the 
substitution application (which is dated 
22nd February, 1974, though it was moved 
on 2nd March, 1974). It was further. held 
that the order dated 4th May, 1974, was 
.passed ex parte without affording an op- 
portunity to the-legal representatives to 
contest the aforesaid application. _The ap- 


plication was held to be time- barred in. 
view of the provisions of Rule 25 of the. 


Rules framed under the U. P, Act No, 13 
of 1972. The learned single Judge also 
held that the- proceedings already stood 
abated when zhe aforesaid application 


dated 22nd February, 1974, was moved: on 


2nd March, 1974, and that there was. no 


application under Section 3 of. the Limi-- 


tation Act. On these findings, the writ 
petition was dismissed, Feeling aggrieved 
the landlord has come up in the instant 
special appeal against the order of the 
learned Single Judge and in support of the 
appeal we have heard Shri Deckinandan 
and in opposition Shri G. N. Verma has 
made his submissions. 


2. Learned counsel for.the appel- 


lant contended . that there could be no 
abatement as Order 22 of- the Civil Proce- 
dure Code does not apply to the proceed- 
ings before the Prescribed Authority 
under the U. P. Act No, 13 of 1972. He 
further contended that if an order was 
passed without issuing notice to the legal 
representative then such an order could 
not be said to be bad in law as no vest- 


ed right of the legal representative wás- 


infringed in the instant case inasmuch as 
a second application under Section -21 
could undoubtedly be moved against the 
legal representative and the rejection of 
the first application could not be fatai to 
the maintainability of the second applica- 


tion. -He contended that the provision of ° 


Order 22 Rule 9 C.P. C. is a different one 
inasmuch ag after abatement a second 
suit cannot be filed on the same cause of 
action. Learned counsel next contended 
that as there was a stay order from this 
Court staying proceedings before the pre- 
scribed Authority therefore, the aforesaid 
substitution” application could not be 
moved before the said stay order. stood 
discharged by the dismissal of the writ 
petition on -13-2-1974. Lastly, it was 
contented that Smt. Chandrawati herself 
© chose to come ‘on record by. moving. ‘an 
application dated 2nd September, 1974, a 
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true copy whereof is Annexure 5, Learn- 
ed counsel placed reliance on an unre- 
ported decision of this Court dated 20th 
September, 1974, in Special Appeal No. 
153 of 1974. R. C. Garg v. Union of India, 


ne We have given due considera- 
tion to the aforesaid submissions of the 
learned counsel for the appellant. In our 
opinion, however, the appeal lacks merit 


-We do not agree with the contention made 


on behalf of the appellant that by mov- 
ing the application dated. 2nd September, 
1974, the legal representative gave up her 
right -to contest the substitution applica- 
tion. It should be pointed out that 


‘Smt. Chandrawati had already moved an 


application dated 31st July, 1974, for re- 
calling the ex parte order dated 4th May, 
1974. The said application: was pending 
disposal on-the date when Smt, Chandra-. 
wati moved the application dated 2nd 
september, 1974, praving that the landlord 
be ordered to reply in full -to certain in- 
terrogatories, The application dated 31st 
July, 1974, had been directed by the court 
to be put up for disposal on the date of 
the. final hearing of the application under 
Section 21. The final hearing was ulti- 
mately fixed for 6th September, 1974. . It 
is, therefore, obvious that the application 
dated 2nd September, 1974, was made for 
the sake of precaution so that if Smt. 
Chandrawati did not succeed in her appli- ` 
cation dated 31st July, 1974, then her case 
should not suffer on account of her failure 
to.press the interrogatories served on the 
landlord: Otherwise also we do not..think 
that a mere participation in ‘the proceed- 
ings without any waiver of her right tol. 
contest to be brought on record can be 
construed asthe consent of the legal re- 


-presentative to be brought on record. We 


also do not see any merit. in the learned 
counsel’s contention that on account of 
the. stay order passed by this Court the 
landlord could not ‘move an-application 
for the substitution of the legal represen- 


' tative in the: proceedings. before the pres- 


cribed Authority. The stay order merely 
was a direction to the prescribed Authority ` 
not to proceed with the case but there 
was no stay order against any, party mov- 
ing the prescribed Authority for bringing 


‘the legal representative on record. More- 


over, Section 9 of the Indian Limitation 
Act clearly lays. down that where once 
time has begun to run, no subsequent dis- 
ability or inability to institute a suit or 


. make an application stops it. Admittedly, 
-for bringing a legal representative on re- 


cord, the starting point for limitation is 
the date of death. Rule 25- of the U. P. 
Urban Buildings (Regulation, Letting, 
Rent & Eviction) Rules, 1972 lays - down 
as under: es x : 


“Rule 25. Bringing legal. representa- 5 
tives on record. (1) Every application for | 
substituting the names of-the heirs or. 
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legal representatives of any person who 
was a party-to any proceedings under the 
Act and died during the pendency: of the 
proceeding shall be preferred -within one 
month from the date of the death of such 
person. 


(2) The application shall contain the 
names and addresses and other details of 
-the heirs or legal representatives and 
their relationship with the deceaséd and, 
be accompanied by an affidavit in its 
support, and thereupon, the application 
shall be decided after a summary enquiry 
by the- authority concerned.” >- 


Pt, Shiv Charan Lal died on 16th Septem- 
ber, 1973 and, therefore, the limitation 
began to run from the said date and any 
Stay order passed by a court could not 
stop the running of limitation. So iar as 
the contention of the learned counsel on 
the question of abatement is concerned, 
we do not think that is really a material 
question. Whether the proceedings stood 
abated or not in the sense in which that 
expression is used in Order XXII, Civil 
Procedure Code really did not arise in 
the instant case, The shart point was 
that an application for bringing on record 
the legal representatives.could be moved 
before the Prescribed Authority within 
One month from the death of a party to 
the proceeding, It is admitted by the 
learned counsel for the appellant that the 
new Limitation Act, 1263 is applicable to 
the proceedings under the U. P. Act No. 
13 of 1972. Sub-section (1) of Section 3 
of the Limitation Act clearly lays down: 


“Subject to the provisions contained 
in Sectiong 4 to 24 (inclusive) every suit 
instituted, appeal preferred, and applica- 
tion made after the prescribed period shall 
be dismissed, although limitation has. not 
been set up as a defence.” 


4, In this view of the matter, the 
legal representative was entitled to say 
that any application for. substitution made 
beyond the period of one month was hit 
by the mandatory provision of Section %3 
land was, therefore, bound to be rejected. 
Whether there was an abatement or not 
is not a material point and did not fall 
for adjudication. We think, with respect 
to the learned single Judge, that he‘should 
not have raised and gone into that ques- 
tion. 

5. Lastly. we do not agree with 
the learned counsel. for the appellant that 
no right accrued in favour of the legal 
representatives to question the ex. parte 


order passed on 4-5-74, on the ground that - 


-application was a time- 
barred one because it was oben to the 
landlord to move a second application 
under S. 21. The distinction which he has 
soug>t to make with reference to the suits, 
in our opinion, is not valid. The kdgal 
representative has a right under Rule 25 
of the aforesaid: rules to claim that any 
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the substitution 


Arya Ayurvedic Trust v. 


-shall be rejected 
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application moved beyond one month 
in view of the provi- 
sions of Section 3 of the Limitation Act. 
It is a valuable right and the mere fact 
that a second application can be moved 
under Section 21 against the legal repre- 
sentative, in no way, detracts from such 
right. 

6, We do not think that in these 
proceedings. we should go into the merits 
of the application dated 22nd February, 
1974. Whether a separate application 
under Section 5 of the Limitation Act was 


Board of Revenue 


necessary or not, whether sufficient cause 


was made out or not all these and other 
aspects have to be decided by the Pres- 
eribed Authority and not by us.’ 

7. We, therefore, dismiss the ap- 
pea] and direct that the Prescribed Aus 
thorit~ shall dispose of the aforesaid sub- 
stitution application dated 22nd February, 
1974, after due notice to the legal repre- 
sentative sought to be brought on record 
and the parties shall be entitled to raise 
such pleas as ‘are open to them in law 
in support of or against the said applica- 
tion. In the circumstances, costs shall be 
essy. 


8. The record of the Prescribed 
Authority shall be sent down without any 
further delay. 


Appeal dismissed, 


= 
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SATISH CHANDRA, J. 


‘Arya Ayurvedic Trust, Machhodari 
Park, Varanasi and another, Petitioners v. 
Board of Revenue, U. P., Allahabad and 
others, Respondents, 

Civil Misc. Writ No 3405 of 1972, D/- 
25-4-1975. 


(A) Civil P. C. (1998), O. 1, Rr. 8, 9, 10 
— Suit in name of wrong plaintiff — Suit 
by trust through its secretary —- Defect 
curable under O. 1, R. 18. 


A suit filed by a trust through its 
secretary was dismissed in appeal on the 
ground that the trust not being a legal 
person a suit-filed in its name was incom- 
petent. 

Held, it is true that a trust is not but 
the trustees are jointly owners of the pro- 
perty, Even so one of them, with the per- 
mission of the Court can sue: under the 
provisions of O. 1, -R. 8 of the Civil P. C. 
When the plaint stated that the suit was 
by the trust through its secretary, it was 
the secretary who was suing on behalf of 
the trustees, he being authorised by them 
in this regard. When the trial Court re- 
pelled the objection that the suit was not 
properly framed, obviously it hed granted 
permission to the secretary to sue, 

i i (Paras 7, 11) 
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further, O. 1, X. 9. Civil P. C. pro- 
vides that no suit shall be defaulted by 
the reason of misjoinder or non-joinder of 
parties and O, 1, R. 10 provides.that where 
a suit is flied by a wrong person as plain- 
tif any other person may be substituted 


as plaintiff at any stage, (Para 9) 
Outright dismissal of the suli was, 
therefore, not justified. (Para 10) 


Gyan Prakash end G. N. Verma, for 


Petitioners; Sankatha Rai, Standing Coun- 


sen for Respondents, 


ORDER :— This petition. is directed. 


against the judgment of the Board of Re- 
venue, dismissing the suit of petitioner 
No. 1 as not mzintainable. 

ae The petitioner filed a suit for 
declaration and ejectment under Sections 
223-B/209 of the U, P. Zamindari Aboli- 
ticn and Land Reforms Act on the allega- 
ticn that the land in dispute was the 
grove of the plaintiff. The defendant No. 
1 used to purchase its fruits. He, in collu- 
sicn with the Lekhpal, got his name 
wrongly recorded over the grove and was 
trring to interfere with the plaintiffs pos- 
session. It was prayed that the plaintiff 
be declared to be the bhumidhar in pos- 
session, and, in the alternative, if the de- 
fendant be found to be in possession, he 
should be evicted. 


3. In defence it was pleaded that 
the plaintiff was not a legal person, It was 
nct the bhumidhar. The land in dispute 
was not a grove. The land was given by 
tha zamindar to the deferndant’s brother. 
Vishwanath, and it was Viswanath who 
hed planted the grove. As a result ofa 
private partition in the family the grove 
fe:l to the defendants share. It was also 
pleaded that the suit was barred by limi- 
tazion. . 

4, The trial court repelled the 
verious pleas in bar and decreed the suit. 
This decree was upheld in appeal. Agegri- 
eved, the defendant went up to the Board 
of Revenue in second appeal. 


5. The Board beid that the plain- 
tiff of the suit was the “Arya Ayuryedie 
Trusi, through Sheo Prasad Verma, Ho- 
nerarv Secretary of the Trust’. It. held 
thai a Trust is not a legal person and 
eculd not sue in its own name. In law the 
property vests in the Trustees and the 
Trustees alone could sue. The Board held 
that the principal point was as to whose 
neme should appear as plaintiff. Since the 
Trust was not a legal person. the suit 
waich was filed in the name of the Trust 
was incompetent, The Board held that it 
is the bedy of the Trustees which was 
ecmpetent to bring the suit and in whese 
neme and on whose behalf the suit should 
have been filed. The Board aid not go into 
the other points raised in second appeal 
and dismissed the suit on the technical 
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ground that the correct person has not ñl- 
ed the suit. Aggrieved, the plaintiff has 
come to this Court. | 


6. In view of Section 342 of the 
U. P. Zamindari Abotition and Land Re- 
forms Act, the Code of Civil Procedure 
applies to all proceecings under that Act. 
Order 1, Rule 8, CPC, provides that 
where there are numerous persons having 
the same interest in one suit, one or more 
of such persons may, with the permission 
ci the Court, sue or be sued, er may de- 
fend, in such suit on behalf of or for the 
benefit of all such persons so interested. 
It is thus evident thet even if it be the 
law that the trust is not, but the Trustees 
jointly are the owners of the property, 
and. therefore, all the Trustees are inte- . 
rested in the property, even so, under 
Order 1, Rule 8, C.P.C. one or more of 
such persons can sue. In the present case, 
the Honorary Secretary of the Trust sign- 
ed the plaint, His name appeared at the 
heading of the plaint as the. person 
through whom the suit was being filed on 
behalf of the Trust. The Trust name, 
namely, Arya Ayurvedic Trusi, may not 
be a legal person by itself, but it is obvi- 
ous that the institution was described as 
such in the deed of rust, It in law was 
the popular name cf the Trustees in 
whom the property had vested for exe- 
cuting the purposes of the Trust. When 
the plaint stated that the suit was by 
Arya Ayurvedic Trust through the Hono- 
rary Secretary, it wes the Honorary Se- 
cretary who was suing on behalf of the 
Trustees of the institution which was po- 
pularly known as Arya Ayurvedic Trust. 
He was entitled to sue with the permis- 
sion of the Court. 


7. The Board cf Revenue has, in 
its judgment, referred to the resolution 
dated 10th August, 1963, passed by the 
Board of Trustees authorising Sri Sheo 
Prasad Verma, Honorary Secretary, to 
take suitable action in regard to matters 
that may go up before the law courts 
about trust property. Yt has also ‘been 
noticed that this resclution was confirmed 
by the Board of Trustees at its meeting 
held on 3rd May, 1964. It is thus evident 
that the Board of Trustees had expressly . 
authorised .the Secretary to represent 
them in litigation in law courts. This au- 
thorisation was. in my opinion, sufficient 
to enable the Secretary to bring the suit: 
in his own name within meaning of Order 
1, Rule 8, C.P.C. When. the trial court re-. 
pelled the claim that the suit was not pro- 
perly framed, obvicusly it had granted 
permission to the Secretary to sue. 


8. Order 1, Rule 8, C.P.C. further 
provides that the Court shall in such case 
give, at the plaintiff's expense, notice of 
the institution of the suit to all such per- 
sons either by personal service or, where 
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from the number of persons or any other 
cause such service is not reasonably prac- 
ticable, by public advertisement, a= the 
Court may in each case direct. Sus-rule 
(2) provides that any person on whose be- 
half or for whose benefit a suit is insti- 
tuted or defended under sub-rule (ls may 
apply to the Court to be made a party 
to such suit. These provisions are meant 
for the benefit and protection of the-other 
persons who have the same interest as 
the one who has filed the suit, In th- pre- 
sent case none of the other Trustees has 
taken any objection to the frame o the 
suit. This is not a case where there 5 any 
ecrflict or controversy between the Trus- 
tees inter se, The defendant did not take 
any objection that the Court shoulc have 


given notice to the various other Trus- . 


tees, His plea was that the suit, as Iram- 
ed, was not maintainable. That appears to 
me to be a misguided plea. 


9, Order 1. Rule 9, C.P.C. pr-vides 
that no suit shall be defaulted by season 
of misjoinder or non-joinder of parties, 
and the Court may, in every suit, deal 
with the matter in controversy so for as 
regards the rights and interests of the 
parties actually before it. Order 1. Rule 
10, C.P.C. provides that where a swt has 

been instituted in the name of the “rong 
person as plaintiff. the Court may, et any 
stage of the suit, order any other person 
to be substituted or added as plainciff. 


10. In view of these provisioxs the 
Board of Revenue was not, even on its 
finding that a wrong person had apreared 
as the plaintiff, entitled to dismiss the 
suit outright. 


11. The heading of the plaint, 
namely, “Arya Ayurvecic Trust through 
Sheo Prasad Verma, Honorary Secrztary, 
meant, in substance, tha same thira as 
saying “Sheo Prasad Verma. Hormrary 
Secretary, Arya Ayurvedic Trust”, The 
real person suing was the Honorary Sec- 
retary on behalf of the Arya Ayurvedic 
Trust, which was the popular name ef the 
Trustees, In view of the fact thaf the 
Board of Trustees had 2xpressly dir=cted 
the Honorary Secretary to conduct Ltiga- 
tion on their behalf if could not be said 
that the Honorary Secretary had na en- 


titlement to institute thea suit on ‘behalf. 


of the trustees. 


12. Learned counsel for the par- 
ties placed reliance upon a large number 
of decided cases, but J do not propose to 
go into them, because, in my opmion, 
none of them really touch the cmucial 
point at issue in this petition. 


13. In the result the petition s suc- 
ceeds and is allowed. The impugned -udg- 
ment of the Board of Revenue is quashed. 
The matter is sent back to the Board for 
decision of the second appeal in aczord- 


Rampa Devi v, B. N. Puri (Misra J.} 
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ance with law and in the light of the ob- 
servations made above: The petitioners 
will be entitled to costs. 

Petition allowed. 
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(LUCKNOW BENCH) 
R. L. GULATI AND T. S. MISRA, JJ. 


Smt. Rampa Devi and others, Appel- 
lants v. Bishambhar Nath Puri and 
others, Respondents. 


First Misc. Civil Appeal No. 6 of 1968, 
F. A, F. O. No, 52 of 1971, D/- 24-7-1975.* 


(A) Partnership Act (1932), Sections 
58 and 69- -— Registration of firm not ne- 
cessary to initiate proceedings stated in 
sub-sections (3) and (4) of Section 58 — 
Non-registration is a bar for those men- 
tioned in sub-sections (1) and (2) — Suit 
for rendition of accounts of unrevistered 
firm maintainable, (Para 3) 


(B) Partnership Act (1932), Sections 
58 and 69 —- Non-registration of firm does 
not invalidate arbitration clause embodied 
in the Deed (Para 3) 


(C) Partnership Act (1932), Sections 
58 and 69 — Unregistered firm canrot 
under Section 20 Arbitration Act move 
the Court to enforce arbitration clause — 
Dispute may however be referred to arbi- 
tration without court’s intervention—(Ar- 
bitration Act (1940), Section 20), 
(Para 4) 


T. S. MISRA, J.:— This appeal ari- 
ses in the following circumstances, 


2. The appellants. before institut- 
ing the suit which has given rise to this 
appeal, had filed an application under 
Section 20 of the Arbitration Act for ap- 
pointment of an arbitrator in terms of the 
arbitration agreement contained in the 
deed of partnership. That application was 
rejected by the Court below on the 
ground that the partnership deed was not 
duly registered under Section 58 of the 
Indian Partnership Act and therefore the 
petition was barred by the provisions of 
Section 69 of that Act. The matter was 
brought to this Court in appeal. The order 
of the court below was upheld with the 
observations that the petition under Sec- 
tion 20 was not maintainable because of 
the bar created by Section 69 of the Act. 
The plaintiff-appellants thereafter filed 
the suit for rendition of accounts and, in 
the alternative, for dissolution of the firm 
in which the. defendants were the part- 
ners, The defendants before filing the 
written statement filed an application 
under Section 34 of the Arbitration: Act 


*(Against’ Interim order D/- 15-5-1967 
passed by Civil J., Kheri. in Civil Suit 
No. 5 of 1966). 
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for stay of the suit on the ground that 
there subsisted - an arbitration agree- 
ment between the parties whereunder the 
matter in dispute should have been refer- 
reg to arbitration and that the defendants 
had been ready and willing to refer the 
matter to arbitration on the date of the 
institution of the suit and were still 
ready and willing to do so. In reply to 


that application the plaintiffs stated, inter - 


alia, that “if the defendants are still 
ready. to get the dispute decided through 
tha forum of arbitration, the plaintiffs 
apree that in.this very suit an application 
be made under Section 21 of the Arbi- 
tration Act and get the dispute decided 
by the arbitrator appointed by this 
Hon’ble Court”. It was also urged before 
tha Court below that in view of the deci- 
sion given in the petition under Section 
20 of the Arbitration Act, the arbitration 
agreement was void and unenforceable. 
Hence the defendants were not entitled to 


invoke the provisions of Section 34 of the. 


Arbitration Act. In support of their con- 
tention they had placed reliance mainly 
or. the decision of this Court given In 
their petition under Section 20 of the 
Arbitration Act. The court below did not 
accept that contention and held that the 
arbitration agreement was not void but 
was valid. Since it did not find that the 
defendants were not ready and willing 
- tọ go in arbitration or that the defendents 
hed taken part in the proceedings before 
filing an application under Sec. 34 of the 
A-bitration Act, the court below exercised 
its discretion in staying the suit by its 
impugned order. The plaintifis have now 
come up to this court in first appeal. 


3. For the appellants it was urged 
that the arbitration agreement was void 
inasmuch as the partnership deed which 
contained the clause. relating to arbitra- 
tion had not been registered under Sec- 
tion 58 of the Partnership Act. We are 
unable’to accept this contention. It is 
not mandatory that all partnership agree- 
ments must be got registered under Sec- 
tion 58 of the Partnership Act failing 
which they would be void, A partnership 
agreement may be got registered and may 
not be got registered. The registration of 
the partnershir agreement becomes rele- 
vant only when a suit to enforce a right 
arising from a contract or conferred by 
tke partnership Act is instituted in a 
ecurt by or on behalf of a person suing 
as a partner in a firm against the firm or 
any person alleged to be or to have been 
a partner in a firm. However. in certain 
matters the registration of the partner- 
ship may not be necessary. As provided 


by sub-sections (3) and (4) of S. 69 of the. 


Partnership Act ,if a suit or a claim or a 
set off does not exceed Rs. 800/- in value, 
it would not be necessary to have the 
partnership deed registered before main- 
teining the suit. Similarly, if the suit is in- 
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stituted for accounting or dissolution .of 
the firm, it would not be necessary to 
have the partnership registered before 
filing the suit. In otker cases as mention- 
ed in sub-sections (1) and (2) of Section 
69 of the Act, the registration of the 
partnership deed would be necessary, 
otherwise, the suit would not be main- 
tainable. In the inszant case, the plain- 
tiffs had commenced the proceedings for 
renditon of accounts. The case, therefore, 
falls within the ambit of sub-section (3) of 
Section 69 and for that purpose, the non- 
registration of the partnership deed would 
not be a hindrance to the maintainabili- 
ty of the suit, It is thus quite manifest 
that non-registration of a partnership deed 
must not invariably render the partner- 
ship agreement invalid and void, nor 


‘would it render an arbitration agreement 


contained in the partnership deed void. 


It was nex: contended that the 


. 4, 
plaintiffs had filed an application under 


Section 20 of the Arbitration Act before 
instituting the present suit and as the 
defendants had resisted that application, 
it was not necessary for the plaintiffs to 
give another notice for arbitration before 
filing the present suit. This contention, 
In our view, is also rneritless. True, it is 
that the plaintiffs had commenced an ac- 
tion under Section 20 of the Arbitration 
Act in which they failed mainly on the 
ground that the peticion was barred by 
the provisions of Section 69 of the Part- 
nership Act, but it wes nowhere laid down 
that the arbitration agreement was void. 
It was merely held that because of the 
non-registration of the partnership deed, 
the remedy to file a petition under Sec- 
tion 20 of the Arbitration Act to enforce 
the arbitration agreement was not avail- 
able. But this did not mean that the 
plaintiffs and the deiendants could not 
refer the dispute to arbitration without 
the intervention of the court. They had 
agreed that “in case of any dispute be- 
tween the partners relating to partner- 
ship, the matter shal_ be referred to arbi- 
tration and the award of the arbitrator 


-will be binding on all the partners.” In 


terms of this agreement the parties there- 
to could appoint an arbitrator and refer 
the dispute to him. This they could do 
outside the court and without seeking any 
The defendants plead- 
ed in their application under Section 34 
of the Arbitration Act that “even at the 
time of the commencement of the pro- 
ceedings in the abovenoted suit and-also at 
present the. applicants are ready and will- 
ing to settle the dispute or disputes. if 
any, through. arbitration as laid in the 
partnership agreement dated 23-10-1952”. 
The plaintiffs having fsiled to give any 
notice to the defencants to appoint an 
arbitrator and to refer the dispute to an 
arbitrator so appointed, could not. in our 
view, resist the claim set. up under Sec- 
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tion 34 of the Arbitration Act by the de- 
fendants. In our view the court below did 
not commit any error in exercise of its 
discretion under Section 34 of the Ar2l- 
tration Act in staying the suit. 
No other point was urged. 
6 In the result, this appeal feils 
and is, accordingly, dismissed, As ncne 
has appeared on behalf of the respcn- 
dents, we make no order as to costs. 
Appeal dismiss2¢- 
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M. P. MEHROTRA, J. 

Ram Nagina Singh, Applicant V. Tta- 
kur Ram Janki, Respondent. l 

Civil Revn. No. 1256 of 1971, D/- 
23-7-1975.* 

(A) Arbitration Act (1940), Section 47 
Proviso — Award sought to be treated as 
Compromise under Order 23, Rule 2, Civil 
P. C. — Consent. AIR 1962 Andh Fra 
123, Dissented from — (C. P. C. (1903), 
Order 23, Rule 2). 

The consent’ must be given to tae 
Court when the award is taken up by it 
and is sought to be treated as an adjust- 
ment or compromise under Order 21, Rule 
' 9 Civil Procedure Code or under Order 23 
Rule 3. Civil Procedure Code, The antz- 

cedent consent outside the court, even if 
| it is given after the delivery of the 
| award, is not contemplated by the pr- 
| viso to Section 47 of the Arbitration Act. 
AIR 1955 All 353 (FB), Rel. on; AIR 1962 
i Andh Pra 123. Dissented from. (Case Law 


| Discussed), (Para 5) 
| 


(B) Civil P. C. (1908), Section 115 — 
| Court below acting in violation of Secticn 
'47 Proviso of Arbitration Act — Revisicn 

maintiinable — (Arbitration Act (1940, 
Section 47 Proviso). . 


| If a Court of law treats an award to 
‘be a compromise or adjustment under 
Order 21, Rule 2, Civil Procedure Code cor 
Order 23, Rule 3, ‘Civil Procedure Coce 
' without the consent of the parties, then 
the court should be deemed to be acting 
illegally and without jurisdiction. The re- 
ivision would be maintainab-e.as the court 
|below should be deemed to have acted 
against the mandatory provisions of the 
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law laid down in the proviso to Section £7 ~ 


| 

lof Arbitration Act. "(Para 15) 
‘Cases Referred: Chronological Paras 
‘AIR 1968 Madh Pra 208 = 1968 MPLJ 12 


[AIR 1962 Andh Pra 123 = (1961) 2 Anda 
| WR 96 2. 4, 11 
[AIR 1962 Cal 581- ge aD 
*(Against judgment and decree passed by 
| Prem Singh, 2nd Temp. Civil and Ses- 
| sions J.. Gorakhpur, in C. A. No. 247 ‘af 
| 1969, D/- 4-8-1971). 


| 
'JS/JS/D657/75/CWM 


| 


' Ram Nagina Singh v. Ram Janki (Mehrotra J.) 


[Prs. 1-2] All, 21 
1961 BLJR 383 ; 


| 


AIR 1961 Pat 448 = 
1957 All LJ 192 


AIR 1957 Pat 656 = 1957 BLJR 14 2 
AIR 1955 All 353 = 1955 All LJ bee 


AIR 1953 Cal 690 = 92 Cal LJ 181 2, 7, 8 
AIR 1953 Mad 781 = 66 Mad LW 480 


. (FB) © 4, 7, 10 
AIR 1952 Pat 66 2 
` AIR 1952 Pat 258 = (1951) ILR 30 hi 


985 - 
AIR 1950 Orissa 169 = ILR (1950) Cut i 
AIR 1942 All 145 = 1942 All LJ 137 ree 


? 


R. R. Agarwal, for Applicant; Sham- 
bhu Pd. for Respondent. 


ORDER:— This revision is directed 
against the decree passed by the lower 
appellate court in an appeal against a 
compromise decree passed by the trial 
court. The lower appellate court dismiss- 
ed the appeal and. the plaintiff-appellant 
feeling aggrieved, has come up in the 
instant revision. 


2. The brief facts are these: There 
was a dispute between the parties in res- 
pect of a piece of land which was claim- 
ed to be the Sahan land by the plaintiff- 
appellant, It was alleged that the defen- 
dant-respondent interfered with the pos- 
session of the plaintiff over the said piece 
of land and wanted to enclose the same. 


‘Therefore, the suit was filed by the plain- 


tiff claiming a permanent injunction res- 
training the defendant from acting in the 
said manner. The defendant~respondent 
disputed the plaintiff’s claim and claimed 
the land to belong to himself, During the 
pendency of the suit the parties referred 
their dispute to some arbitrators without 
the intervention of the court. An award 
was made by the arbitrators which was 
accepted by both parties and in token of. 
their acceptance the parties signed the 
award. Thereafter, the defendant treat- 
ing the award as a compromise moved the 
court to pass a decree in its terms, The 
plaintiff, however, filed objections and 
raised two grounds, He denied that the 
award was in the nature of a compromise 
between the parties, He further contend- 
ed that the award if treated as a compro- 
mise was too vague to be acted upon. The 
trial court overruled both these conten- 
tions of the plaintiff and treating the 
award to be a compromise between the 
parties passed the decree thereon. The 
plaintiff felt aggrieved with the trial 
court’s decree and went up in appeal to 
the lower appellate court. Two questions 


_ were raised before the said court. Firstly, 


it was contended that the consent spoken 
of in the proviso to Section 47 of the Ar- 
bitration Act is to be confined only to 
such consent as is given before the court 
and not a consent given outside the court. 
Secondly, it was contended that the award 
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‘was very vague and no executable decrae 
could be passed in its terms. Both these 
contentions were repelled by the lower 
appellate court and the trial court’s dec- 
ree was confirmed. The plantiff appli- 
cant has now come up in the instant re- 
vision and his learned counsel has again 
contended that the consent outside the 
court to an award will not be a good con- 
sent. Reliance has been placed on the 
following cases on behalf of the plaintiff- 
applicant: - 

Zeauddin v. Abdur Rafique, (AIR 1952 
Pat 66); Raghunandan Rai v. Sukhlal 
Rai, (AIR 1952 Pat 258); AIR 1957 Fat 
656); Sitaramji Maharaj v. Ramnath Singh, 
(AIR, 1961 Pat 448): Jumman Khan v. 
Mujibul Hasan Khan, (1957 AR LJ 
192); Moradwaj v. Bhudar Dass, (AIR 
1955 All 353) (FB); Jugal Das Damodar 
Modi & Co. v. Purshottam Umedbhai, 
(ATR 1953 Cal 690): Kissan Gopal Nathani 
v. Murlidhar Chowdhury. (AIR 1962 Cal 
581\- Salima Bibi v. Mohd. Ibrahim Sahib, 
(ATR 1962 Andh Pra 123); Bisnath v. 
Bastimal, (AIR 1968 Madh Pra 208). 


3. The learned counsel for the de- 
fendant-oppesite party has contended that 
the revision is not maintainable in law as 
no jurisdictional error was committed by 
the courts below in passing their orders. 


4, It was next contended that as 
the suit was in respect of the Sehan land 
and by the award the said land was di- 
vided between the parties the acceptance 
of the award by the parties would mean 
that they accepted the division effected 
by the arbitrator. The division of land 
having been accepted by the parties, the 
provisions of Order 23, Rule 3, Civil Pro- 
cedure Code were clearly attracted and 
it was not necessary to consider the effect 
of the proviso to Section 47 of the Arbi- 
tration Act. In other words. it was sub- 
mitted that the arbitration proceedings 
were separate from the act of the parties 
in accepting the division of land. The 
compromise was not illegal nor beyond 
the scope of the suit. Hence a decree was 
bound to be passed on its basis in terms 
of Order 23, Rule 3, Civil Procedure Code. 
Reliance was placed on the following 
cases: 

Dular Koeri v. Fayag Koeri, (AIR 1942 All 
145) (FB); AIR 1955 All 353 (FB); Abdul 
Rahman Saheb v. Mohammad Siddiq, 
AIR 1953 Mad 781 (FB): Salima Bibi v. 
Md. Ibrahim Saheb, (AIR 1962 Andhra 
Pra 123). 


; 5. In my view, the- contention 
raised on behalf of the plaintiff-applicant 
is correct. In the Full Bench decision of 
our court reported jn AIR 1955 All 353 
(FB) (Supra). it has been laid down as 
under:-~ l _ 
“I.am, therefore, of opinion that an 
award obtained without the intervention 
of court’ in respect of matters. which are 
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the subject-matter of a proceeding pend- 
ing in a court of law can only be given 
effect to as an adjustment under Order 23, 
Rule 2, Civil Procedure Code or under 
Order 23, Rule 3. Civil Procedure Code if 
all the parties interested give their con- 
sent to this being done and not other- 
wise.” 

6: These observations clearly mean 
that the consent must be given to the 
court when the award is taken up by it 
and is sought to be treated as an adiust~- 
ment or compromise under Order 23. (sic) 
(Order 21 ?-—Ed.) Rule 2. Civil Procedure 
Code or under Order 23. Rule 3, Civil 
Procedure Code. The antecedent consent 
outside the court, even if it is given after 
the delivery of the award, is not contem- 
plated by the proviso to Section 47 of the 
Arbitration Act. This interpretation of 
the said Full Berch is also supported by 
the fact that in the earlier part of the 
judgment the following observations of 
Ray, C. J.. in AIR 1950 Orissa 169 were 
approved:— 


“But the proviso also requites in 
terms, the consen? of all the parties inter- 
ested as a cohdition precedent for the 
exercise of the power to take the matter 
into consideration. It is to be noticed 
that the award cannot be taken into con- 
sideration on the application of one only 
of the parties, nor by court itself suo 
motu, The context indicates that the con- 
sent specified in the proviso is a consent 
given at the time when the matter is to 
be taken into consideration.” 


T. It should also be noticed that 
the said Full Bench also approved the law 
laid down in AIF: 1952 Pat 258. AIR 1953 
Cal 690 and AIR 1953 Mad 781 (FB). In 
AIR 1952 Pat 258, a Division Bench of the 
Patna High Court laid down as under:-— 


_ “Therefore, apart | from any autho- 
rity. it is clear that under this proviso it 
is not open to the court to record any ar- 
bitration award under Order 23, Rule 3, 
Civil Procedure Code if objection to the 
recording of it is made by any party.” 

g. In AIR 1953 Cal 690, it was 
laid down as under: ' 


“The provisc to Section 47 applies to 
all arbitration awards obtained otherwise 
than under the provisions of the Act and 
enables the consideration of the award as 
a compromise or adjustment of the suit 
with the consenz of all the parties in- 
terested, by the court before which the 
suit is pending and by no other court. 
The consent of the parties to the sub- 
mission is not sufficient if there are other 
parties interested. The joint consent of 
all the parties interested is necessary at 
the point of time when the court is to 
take the award into consideration as a 
compromise or adjustment, The antecedent 
consent is immaterial just as antecedent 
invalidity does rot debar the court from 
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recognising it as compromise by common 
consent, The proviso does not render the 
award valid nor does it make it enforze- 
able as an award proprio vigore. The pro- 
viso enables the recogniticn of the award 
for a limited purpose by consent. Wh2re 
such consent is withheld, it cannot be re- 
cognised even for that limited purpose.” 

9. The learned counsel for the de- 
fendant-opposite party placed reliance on 
the Full Bench decision of the Allahatad 
High Court reported in AIR 1942 All 145 
(Supra). The said Full Bench has been 
distinguished in the later Full Bench de- 
cision reported in AIR 1955 All 353 (FB) 
(Supra) on the ground that the reference 
to arbitration in the earlier Full Berch 
case was made before the commencem2nt 
of the Arbitration Act of 1940 and, thece- 
fore, the case fell to be decided under the 
old law. It is well known that the pwo- 
viso to Section 47 was added to resa.ve 
the conflict which prevailed under the old 
law on the point whether an award >b- 
tained otherwise than as laid down could 
be treated as compromise or adjustmant 
under Order 23 (sic), Rule 2 or under 
Order 23, Rule 3, Civil Procedure Ccie. 
As a single Judge I am, bound by the law 
laid down in the latter Full Bench deci- 
sion of this Court. 

10. In view of the aforesaid inter- 
pretetion of the said Full Bench decision 
of our court, it is not necessary to corsi- 
der the law laid down in the decisions of 
other courts on which reliance ias 
been placed by the learned counsel for the 
defendant-opposite party. It may. hcw- 
ever, be observed that AIR 1953 Mad 781 
(FB) (Supra) is, in no way, against cur 
aforesaid Full Bench. In the Madras Je- 

Cision, it was laid down as under: 

“Under the proviso to Section 47, an 
arbitration award obtained otherwise than 
in proceedings taken in accordance with 
the ect cannot without more be recogris~ 
ed as a compromise or adjustment of -he 
suit; no decree can be passed thereon 
under proviso of Order 23, Rule 3, Civil 
Procedure Code. 7 l 


But if, after an award is made the 
parties thereto agree to accept it, that 
will be a compromise and a decree pass2d 
thereon can be passed under Order 23, 
Rule 3, Civil Procedure Code. That the 
parties had consented to the reference is 
not such a consent.” 


t1- AIR 1962 Andh Pra 123 ti- 
doubtedly supports the contention put 
forward on behalf of the cefendant-oppo~ 
site party. However, it is a single Jucge 
proncuncement and it is not of any avail 
in view of the contrary pronouncement pf 
the aforesaid Full Bench cf this Court. 

12. In my view, the preliminary 
objection about the maintainability of the 
revision is untenable. If a court of lew 
treats an award to be a compromise or 
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adjustment under Order 23 (sic) (Order 
21 ?—Ed.} Rule 2, Civil Procedure Code 
or Order 23, Rule 3, Civil Procedure Code 
without the consent of the parties, then 
the court should be deemed to be acting 
illegally and without jurisdiction. In my 
view, the revision would be maintainable 
as the court below should be deemed to 
have acted against the mandatory provi- 
sions of the law laid down in the proviso 
to Section 47. 

13. The revision is accordingly al- 
lowed and the orders passed by the courts 
below are (set) aside. The application mov- 
ed on behalf of the defendant-opposite 
party under O., 23, Civil Procedure Code 
praying that the award be treated as 
compromise or adjustment between the 
parties shall stand rejected and the trial 
court shall proceed with the trial of the 
suit. In the circumstances of the case, I 
make no order as to costs. 

Revision allowed, 
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Ch. Birbal Singh, Appellant v. Har- 
phool Khan and another, Respondents. 


Second Appeal No. 1836 of 1966, D/- 
9-7-1975,* 

(A) Negotiable Instruments Act 
(1881), Section 118 — Nature of presump- 
tion to be drawn—(Words and Phrases— 
“Execution of document’ meaning of), 


__ In a case based on pronotes the ini 
tial burden lies on the plaintiff to prove 
execution of the pronote and when this 
burden is discharged it is then that the 
Court shall raise a presumption in favour 
of the plaintiff for holding that the pro- 
note was for consideration and it will be 
for She defendant to rebut that presump- 
tion. AIR 1961 SC 1316. Rel. on. 

; (Para 7) 
: The ‘execution’ of a document con- 
sists in signing a document written out, 
read over and uncerstood and does not 
consist of merely signing a blank paper. 
ATR 1916 Pat 206 and AIR 1934 Lah 293 
(2), Rel. on.. (Para 7) 


(B) Civil P. C. (1908), Section 100 (1) 

(c) — “Substantial error or defect in 

procedure? =- Wrong appreciation of evi- 
ence, 


. Section 100 (1) (c} does not refer to 
error or defect in the appreciation of evi- 
dence adduced by the parties on merits. 
Even if the appreciation of evidence made 
by the lower appellate Court is patently 
erroneous and the finding of fact record= 
a ee ee ee 


*(Against Judgment and decree of Uma 
Kant Verma, Dist. J., Meerut in C, A. 
No. 47 of 1966, D/- 27-4-1966) 


JS/KS/D691/75/KNA 


j 


24 All, {Prs, 1-7] 


ed in consequence is’ grossly erroneous, 
that cannot be said to introduce a sub- 
stantial error or defect and the High 
Court cannot therefore interfere with the 
conclusions recorded by the lower appel- 
late Court. (Para 7) 
(C) Evidence Act (1872), S. 17 —- Ad- 
mission — Admission of having signed on 
blank paper is no admission of execution 
of document. 1968 All LJ 480, Rel. on. 


(Para 10) 
Cases. Referred: Chronological Paras 
1968 All LJ 480 10 


AIR 1963 SC 302 = (1963) 3 SCR 604 7 
AIR 1961 SC 1316 = 1961 Andh LT 601 7 
AIR 1934 Lah 293 (2) = 36 Pun LR 275 7 
AIR 1922 All 401 (2) = 20 All LJ 672 7 
AIR 1916 Pat 206 = 35 Ind Cas 56 7 


S. K. Tewari, for Appellant; Lalii 
Sahai, for Respondents. 
JUDGMENT:— This is a plain- 


tiffts second appeal against the judgment 
anc decree dated 27th April. 1966, passed 
by the learned District Judge. Meerut, 
dismissing his suit for the recovery of 
Rs 1500/-. 

2. - The  plaintiff-appeallant had 
filed a suit for the recovery of Rs: 1.500/- 
on the basis of a pronote and a receipt 


dated 11-6-1¢62 for Rs. 1,000/- alleged. to. 


have been executed by the defendants 
and carrying an interest at the rate of one 
and a half per cent per mensem. Nothing 
was said to have been paid towards this 
loan. 


3. The defendant No. 1 alone 
contested the suit. inter alia, on the 
grounds that the defendants neither 


borrowed any amount nor executed the 
prenote and the receipt in suit: that the 
plaintiff had to get a joint wall of tne 
parties re-constructed and the defendants 
were to bear half costs. In that connec- 
tion the plaintiff obtained ‘their thumb 
impressions on blank papers. It was 
alleged that they had paid Rs. 230/- to 
the olaintiff as their contribution towards 
the cost of the construction of the wall. 


4, The learned trial- court held 
that the pronote and the receipt were 
executed by the defendants for considera- 


tion of Rs. 1,000/- and that nothing was 


paid towards it. He, therefore, decreed 
the suit for ine recovery of Rs. 1000/- with 
pendente lite and future interest at the 
rate of Rs. 6/- per cent. The decretal 


amount was, however, allowed to be paid. 


by six monthly instalments of Rs, 300/- 
each. i 

53. The defendants filed an appeal 
reiterating the pleas taken in the written 
statement. The learned District Judge, 
Meerut, held that the plaintiff had failed 
to prove execution of the pronote. „and 
the receipt as well as its consideration. 
Therefore, the appeal was allowed and 
the suit was dismissed with costs of both 
_ the courts. i 


Piai 


Birbal Singh v. Harphool Khan (Saxena J.) 


- jecting their evidence. 


‘scribed by Mithan Lal at his house. 


A.I. R. 


6. The plaintiff has now come up 
in second appeal and the main point 
pressed before this Court is that the exe- 
cution of the pronote and the receipt was 
not only proved by him but was also ad- 
mitted by the defendant. No. 1 and under 
Section 118 of the Negctiable Instruments 
Act .the learned ffirst appellate court 
should have raised a presumption in 
favour of consideration’ and it was wrong 
in placing the burden on the appellant to 
prove consideration when it should have 
been done by the defendants, 


T. The point has been argued at 
great length from „both sides. I have 
given my anxious consideration to the 
whole matter and have no hesitation to 
say that in a case based on pronote the 
initial burden lies on the plaintiff to prove 
execution of the pronote and when this 
burden is discharged it is then that the 
court shall raise a presumption in favour 
of the plaintiff far holding that the pro- 
note was for consideration ang it will be 
for the defendants to rebut that pre- 


sumption, The same principle was laid 
down in the case of Kundan Lal Ralla 
Ram v. Custodian Evacuee Property, 


Bombay, (AIR 1961 SC i316). Before pro- 
ceeding further it may be considered as 
to what the word “execution” signifies. In 
Shaikh Ebadut Ali v. Muhammad Fareed, 
35 Ind Cas 56 = (AIR 1916 Pat 206) it 
was held that the word “execution” con- 
sists in signing a document written out, 
read over and understood and does not 
consist of merely signing a blank paper. 
The same view was taken in the cases of 
Mirza Gorganj v. Bhola Mal Nibalchand, 
(AIR 1934 Lah 293 (2)) and Pirbhu Dayal 
v. Tula Ram, (AIR 1922 All 401 (2) ). 
Therefore, the first question which arises 
for consideration is whether the execution 
of the pronote was proved by the plaintiff 
or admitted by the defendants. The plain- 
tiff examined himself and one Pheru, the 
marginal witness of the pronote. Both 
of them contradicted each other on mate- 
rial points to the extent that the learned 
first appellate court was justified in. re- 
According to the 
plaintiff, the said advance was made by 
him in his Kothri which is north facing. 
He immediately resiled from this state- 
ment and gave out that the money was 
advanced at the house of Mithan Lal, the 
scribe of the prorote and the receipt. Ac- 
cording to him, Ratna and Pheru were 
present at that place and the pronote wes 

e 
had also stated tnat the necessary stamp 
and form for executing the pronote and 
the receipt were brought by Mithan Lal. 
Pheru on the otker hand gave out that 
the advance was made at the house of the 
plaintiff and the pronote and the receipt 
were also executed at that place. Accord- 
ing to him, these documents were scribed 
by one Pirthvi ard not by Mithan Lal, as 
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stated by the plaintiff. He also gave out 
that the stamp and the forms were 
brought by Harplocl. Obviously these 
contradictions should not have been there 


if the pronote and the.receipt were ac- ' 


tually written out in the presence of the 
defendants and the:r thumb marks were 
obtained thereafter. It ‘may furcher be 
stated that neither Mithan Lal, the alleg- 
ed scribe of the documents nor Ratna 
was produced in this case, In this manner 
the learned first apoellate court was per- 
fectly justified in hclding that the plaintiff 
had failed to prove execution of {ne pro- 
note and the receipt. The conclusion is 
based on sound reasonings. As held in the 
case of V. Ram Chardra Ayyar v, Rama 
Lingam “Chettiar, (AIR 1963 SC 302). Sec- 
tion 100 (1) (c). Civil Procedure Code does 
not refer to error or defect in the appre- 
ciation of evidence adduced by parties on 
merits. Even if the appreciation of evi- 
dence made by the lower appella-e court 
is patently erroneous and the finding of 
fact recorded in consequence is grossly 
erroneous, that canrot be said to irtroduce 
a substantial error er defect and tne High 
Court cannot interfere with the. conclu- 
sions recorded by the lower appellate 
court. In the instamt case the conclusions 
cannot be characterised as erroneous or 
wrong and cannot Ee disturbed. 


8. Another cuestion whica arises 
for consideration is whether the defen- 
dants had admitted execution of fhe pro- 
note and the receipt. In their written 
statement they categorically denied that 
they had borrowed any amount from the 


_- plaintiff or executed any pronote or re- 


ceipt in his favour. According t> them, 
the plaintiff had cbtained their thumb 
marks on blank paper in connecti:n with 
the contribution of costs towards con- 
struction of a joint wall. Therefore, there 
is no scope for argument that the defen- 
dants had admitted execution of tie pro- 
note and the receipt in their written 
statement. = ae 
- 9. Under Order X, Rule 2 Civil 
Procedure Code the defendant Nc. 1 had 
made it clear that their thumb marks 
were taken on blanx papers and tne pro- 
_ note and the receipt were not written in 
their presence. Even this statement does 
not amount to admission of the ex2cution. 
10. On the back of the prorote and 

the receipt the leerned. counsel for the 
defendants had simply endorsed “only 
thumb impressions admitted the zest de- 
nied”. It makes it clear that the defen- 
dants admitted only thumb marks on 
these documents ard not that they had 
thumb marked after the documerls were 
written out and the burden remained on 
the plaintiff to prove this, fact. Rzference 
ay be made to the case of Thexur Lal 
v. Ram Adhar, (1963 All LJ 480) in which 
it was held that:m2re admission of putt- 
ing signatures and thumb marks on a 
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blank sheet of paper does not amount to 
an admission of execution. In such cir- 
cumstances it is necessary for the plain- 
tiff to prove due execution of the pronote 
and it is only when due execution is esta- 
blished that a presumption under Section 
118 (a) of the Negotiable Instruments Act 
can be raised. When the initial burden is 
not discharged by the plaintiff. there is 
No question of raising presumption in 
favour of the plaintiff. 

11, Lastly, learned counsel for the 
appellant has placed considerable reliance 
on the statement of Harphool defendant 
wherein he had stated “Hamse rukka 
Likhwaya tha”. It is vehemently argued 
that this statement points to the conclu- 
sion that the pronote was written. I am 
reluctant to draw this inference because 
literally this statement means that the 
pronote was scribed or written by the 
defendants when the plaintiffs’ own admis- 
sion is that it was not written by them. 
Obviously these documents do not pur- 
port to have been written by the defen- 
dants nor it could be done as they are il- 
literate and had affixed their thumb 
marks, This statement will, therefore, be 
construed to mean that they had thumb 
marked the pronote and the receipt as al- 
leged in the written’ statement. ‘In this 
view of the matter execution of the pro- 
note and the receipt was neither proved 
nor admitted and no presumption in 
favour of consideration could be raised 
nor the burden shifted on the defendants 
to prove want of consideration. It may 
further be said that on account-of the in- 
firmities in the evidence discussed above, 
the pronote cannot be held to be for con- 
sideration. s 


12. For all these reasons the 
learned first appellate court was right in 
dismissing the suit and the appeal is here- 
by dismissed with costs to the defendant- 
respondents. oo 
Appeal dismissed. 
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`~ Prag Narain, Appellant v. Brahmadatt 


and another, Respondents. 


First Appeal No. 145 ef 1971. D/- 8-7- 
1975.* l j i 

(A). Civil P. C, (1908), Section 92 — 
Sanction under — Sanction given to seve- 
ral persons —— Suit by some only is not 


competent, ' 


-An authority ‘to sue given by the 
Advocate General under Section 92 to 
several persons is a joint authority and 


*(Against order of District J., Etah in Suit 
No. 3 of 1968. D/- 27-4-1971) 


JS/KS/D692/75/LGC 


™/ 
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must be acted upon by all jointly. Where 
therefore sanction is given to five per- 
sons and one of them dies before the insti- 
tution of the suit, the suit by the remain- 
ing four is incompetent. AIR 1967 SC 1540 
Aprlied. AIR 1958 PC 184 and AIR 1975 
All 36 (FB), Rel. on. (Para 5) 


‘Cases Referred: Chronological Paras 
AIR 1975 All 36 = 1974 All LJ 793 (FB) 


& 
AIR 1967 SC 1540 = (1967) 3 SCR 916 5 
AIR 1938 PC 184 = 65 Ind App 198 5 


G. K. Sabei, for Appellant: S, S. 
Chandauria, for Respondents, - 

JUDGMENT:— This is an appeal 
against the judgment and decree of the 
learned District Judge, Etah, dated 27th 
April. 1971. The suit giving rise to this 
appeal was filed under Section 92 of the 
Coda of Civil Procedure. It related to the 
trust created by one Smt. Gomti, widow 
of Hardeo Prasad in 1909. The relief 
claimed was for the removal of Sri Brah- 
madatt, defendant-respondent, who was 
the Sarbarakar of the trust on the ground 
that he had mismanaged the temple of 
Sri Radha Kishan, the subject-matter of 
the trust. Accounts were also claimed for 
from him. Ey 

2. - One of the defences raised by 
the defendant-respondent was that the 
suit was not properly instituted as the 
sanction granted by the Advocate-Gene- 
ral under Section 92 was to five persons 
whi_e the suit was filed by only four, The 
learned judge negatived this contention 
and held that the suit was validly filed. 
On merits it was neld that no act of mis- 
management was committed by the defen- 
dani and the suit was liable to ba dismiss 
ed cn merits. l 


3.  Aggrieved plaintif filed the 
present appeal, The defendant-respon- 
dent filed an epplication before the 
Hon'ble the Chief Justice for the hearing 
of the appeal on the preliminary. question 
as tọ whether the suit was. maintainable, 
having been filed pnly by four out’ of the 
five persons, to whom sanction was grant- 
ed by the Advocaie-General: The prepa- 
ration of the paper book was dispensed 


witt for the time being, The appeal was ; 


accordingly listed for the consideration of 
the question whether the suit as filed was 
maintainable. I have heard learned coun- 
sel for the parties. 


4, The permission granted to file 
the instant suit is Ext, 2. It has been 
grarted in favour of five persons, name- 
ly, Sri Prag Narain, Sri Ram Das, Sri 
Mithhu Lal, Sri Jhau Lal and Sri Gir- 
dhari Lal. It appears that Mithhu Lal 
died after the -grant of permission and 
befare the institution of the suit. which 
accerdingly was filed only by four per- 
sons, namely, Prag Narain, ` Ram Das, 
Jhan Lal and Girdhari, The respondents 
contention is that the suit was not main 


D. S. Awasthi v. Virendra Swaroop 


A.I. R. 


tainable. Learned counsel for the appel- 
lant, has urged that the suit could be filed 
only by the survivinz four permission 
holders, 

5. . The controversy is settled by 
the decision of the Supreme Court in 
Narain Lal v. Seth Sunder Lal Tholia 
Jorhi, (AIR 1967 SC -540). It was held 
in that case that an authority to sue given 
by the Advocate-General under Section 92 
to several persons is a joint authority and | 
must be acted upon by all jointly. 


“Where therefore sanction is given to 


_ four persons and one of them died before 


the institution of the suit, the suit by the 
remaining three is incompetent. In such 
a case a fresh sanction must be obtained 
by pe survivors for tke institution of the 
suit’. 
See also Mt. Ali Begam v. Badr-ul-Islam 
Ali Khan, (AIR 1938 PC 184). See alse 
Uma Shanker v. Salig Ram, 1974 All LJ 
793 = (ATR 1975 All 36) (FB) It is, 
therefore, clear that a suit under Section 
92 cannot be filed by only some out of 
several persons to wham permission was 
granted under that section. In the instant 
case permission was granted to five per- 
sons while the suit was filed by only four. 
The suit, therefore, was not maintainable. 
6. The appeal fails and is acecord- 
ingly dismissed. In tke circumstances of 
the case I make no order as to costs. 
Appeal dismissed, 
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AMITAV BANERJI, J. 


D, S. Awasthi and others, Applicants 
v. Virendra Swaroop, Respondents. 


Election Petn. No. 43 of 1974. D/~ 
19-5-1975. i 


© (A) Constitution of India, Article 192 
{D (a) — U. P. State Legislature (Preven~ 
tion of Disqualifications) Act (15 of 1971), 
Section 3 — Chairman of U. P, Legisla- 
tive Council does not hold office of profit 
under State. Government — He is not dis- 
qualified from being chosen as member cf 
U, P. Legislative Council, 


The Chairman of U. P., Legislativa 
Counsil is not disqualiBed from being cho- 
sen as a member of U. P. Legislative 
Council as he does noi. hold an office of 
profit under the State Government within 
Article 191 (1) (a) because: (1) he is not 
appointed by the State Government but 
is elected to that office (2) the Govern-« 
ment has no power to remove or dismiss 
him and he can be removed under Arf, 
188 only by the members of the Legisla- 
tive Council (3) he doas not perform his 
function of conducting the business of the 
House of the Legislative Council for the 
Govt. as the Council is an independeni 


JS/KS/D698/75/GNB 
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body (4) the Govt does not exercise and 
control over the performance of his func- 
tions by the Chairman who is the master 
of the House (5) merely because the State 
Govt. pays the salary and allowances of 
the Chairman it does not make him hold 
his office, under the Government (6) the 
mere fact that the M. P. Government in 
Mf. P. Vidhan Mandal Sadasva Nirhate 
Nivaran Adhiniyam (46 of 1967) has in- 
cluded the Chairman of the Legislative 
Council as holder of office of profit under 
the Government will not lead to the in- 
ference that the Chairman of the Legisla- 
tive Council in other States particularly 
in U. P. holds an office of profit under the 
Government and that is why the Chair- 
man has not been included in Section 3 
as holder of an office of profit under the 
Government. (1971) 3 SCC 870 and (1959) 
20 ELR 221 and AIR 1958 Bom 325 and 
AIR 1958 Bom 314, Rel. on. (Para 23) 


Cases Referred: Chronological Paras 


(1971) 3 SCC 870 = 1970 UJ (SC) 334 12 
AIR 1964 SC 254 = (1964) 4 SCR 311 11. 
(1959) 20 ELR 221 10 
AIR 1958 SC 52 = 1958 SCR 387 11 
AIR 1958 SC 937 = 1959 SCR 1167 1] 
AIR 1958 Bom 314 = 60 Bom LR a i 
AIR 1958 Bom 325 = 1958 Nag LJ 115 7 
AIR 1957 SC 264 = 1957 SCR 152 10 
AIR 1954 SC 364 = 1955 SCR 393 10 

S. N. Shukla and Dr. B. Dwivedi, for 
Applicant: N. S. Misra, Prabodh Gaur, 
N. B. Singh, V. Swaroop and S. N. Verma. 
for Respondents, 

ORDER:— Reasons for the findings 
on Issues No. 1 (a) and (b): . 

On the 12th Mey. 1975, after I had 
neard the counsel for the parties, I had 
recorded the following findings on issues 
Nos. 1 (aj, 1 fb). 

- "T, therefore, answer issues Nos, 1 (a) 
and (b) in the negative and against the 
petitioners.” 
'2 I had also indicated that the 

reasons would be given later. I now pro- 
ceed to give the reasons for the above 
findings. 

3. The two issues Nos. 1 (a) and 
(b) are as follows:— 


1 (a} Whether the respondent No. 1 
was disqualified from being chosen as a 
Member of the legislative Council of the 
State since he was at the time of the fil- 
ing of his nomination holding the office of 
me Te of the Legislative Council, 


= (b) Whether the respondent No. l 
was holding an office of profit under the 
State Government and was precluded 
from being elected a Member of the Le- 
pislative Council of the State in view of 
the provisions of Article 191 of the Con- 
stitution of India ?. ‘ S 
Those two issues . required no evidence 


and the learned Counsel. for the parties 
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were heard in support of their respective 
contentions. Before I advert to the argu- 
ment raised on behalf of the petitioner it 
will be relevant to mention the specific 
case that was taken in the election peti- 
tion. The relevant averments. are con- 
tained in paragraph 6 of the election peti- 
tion and the relevant ground in respect 
thereof is raised in paragraph 33 (iv). 
This paragraph of the election petition 
reads as follows:— 

6. That the respondent No, 1 (who is 
the Returned Candidate) had filed his no- 
mination paper during the term of his 
office of Chairman of Legislative Council, 
U. P. without resigning from the said 
office and as such an objection was filed 
against his candidature by the Respon- 
dent No. 3, on 3-3-1974 inter alia on the 
ground thet Shri Virendra Swatoop. res- 
pondent No. 1 was getting salary under 
the provisions of the U, P. State Legis- 
lature (Officers Salaries and Allowances) 
Act, 1952 and as such he was clearly dis- 
qualified from being chosen as a member 
of the Legislative Council of State under 
Article 191 of the Constitution of India 
and further that the Acts made by the 
U.P. State Legislature for prevention of 
Aisqualification also do not include the 
office of Chairman of the U. P. Legislative 
council,. The true copy of the objections 
filed by petitioner No. 3. is Annexure III 
to this petition.” 


Paragraph 33 (iv) contains the ground on 
which the election was challenged. Ground 
No. (iv) reads as follows: 


“Because on the date of his election 
the returned candidate Shri Virendra 
Swaroop was disqualified to be chosen to 
fill the seat under Article 191 of the Con- 
stitution of India as he held the office of 
profit, under the Government.” 


å, The contention of the learned 
counsel for the petitioner is that the res- 
pondent No. 1 was precluded from being 
elected as a Member of the Legislative 
council, Uttar Pradesh as he was ‘holding 
an office of profit under the State Gov- 
ernment and that no exemption had been 
made under the Constitution or under any 
provision of law to except the holder ot 
such office from being disqualified from 
being chosén as a Member of -the Legis- ` 
lative Council of the State. The rele- 
vant provision of the Constitution is con- 
tained in Article 191 {1) and clause (a). 
It reads as fcllows:— 


“191. (1) A person shall be disquali- 
fied for beine chosen as, and for being, a 
member of the Legislative Assembly or 
Legislative Council of a State— 


{a} if he holds any office -of profit 
under the Government of India or the 
Government of any State specified in the 
First Schedule, other than an office dec- 
lared by the -Legislature of the State by 
law not to disqualify its holder:” : 
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It. therefore. makes it clear that no per- 
son can be chosen to be a Member of the 
Legislative Council of a State if he holds 
an office of profit under the State Gov- 
ernment except in a case where the hold- 
ing of such office has by a law been dec- 
lared not to be a disqualification. In the 
present case learned counsel for the peti- 
tioner contended that the respondent No. 
1 held, at the time of the filing of his 
nomination paper, the office of the Chair- 
man of the Legislative Council. Uttar Pra- 
desh; it was an office and an office of pro- 
fit as well. He further contended that 
this was an office of profit under the State 
Government. The controversy in the pre- 
sent case is limited to only one question 
namely, whether the respondent No. 1 
held an office of profit under the State 
Government. Learned Advocate-General 
appearing for the respondent No. 1 very 
fairly conceded that the respondent No. 1 
- was not only holding an office but an of- 
fice of profit but it was not under the 
State Government, He also conceded that 
there was neither any provision in’ the 
Constitution nor any other law under 
which the holding of such an office was 
declared not to be a disqualification. The 
principal question, therefore, to be consi- 
dered in this case is whether the respon- 
dent No. 1 held an office of profit under 
the State Government at the time when 
he filed the nomination paper, If the ans- 
wer is in the affirmative then the hold- 
ing of such an office will be a disqualifi- 


cation but if the answer is in the nega- ` 


tive, then it would not amount to any dis- 
qualification for the respondent No. I 
from being chosen’ es a Member of the 
Legislative Council, Uttdr Pradesh. 


5. In support of his above conten- 
tion: learned counsel urged that the Gov- 
ernment exercises its powers through the 
Executive, Legislative and the Judicial 
branches of the Government, Each one 
of them is a branch of the Government. 
Consequently, he submitted that any per- 
son holding an office of profit under any 
one-of the above 2 branches will be deem- 
ed to be holding an office under the State 
Government. Another contention of his 
which needs to be considered along with 
these submissions is that the salaries and 
allowances of the Chairman of the Legis- 


lative Council are paid by the State Gov~- 


ernment and that makes him a holder of 
an office of profit under the State Gov- 
ernment. eo os 

6. It is conceded by the counsel 


for the parties that there is no reported 
decision of any High Court or the Sup- 


reme Court as to whether the office of the. 


Chairman- of the State Legislative Coun- 
cil or the Speaker of the State Assembly 
holds an office of profit-under the State 
Government, This question will, there- 
fore, have to be considered in reference 
to the various provisions of the Constitu- 


. pelled 


the salary is paid to a 


\ 


ALR- 


tion of India and in zeference to certain 
decisions of various High Courts and. of 
the Supreme Court of India. 

T: A question arose whether the 
Member of the Legislative Council of 


‘the State holds an office of profit in the 


Case of Ramnarain v. Ramchandra. AIR 
1958 Bom 325, A Division Bench of the 
Bombay High Court considered the pro- 
visions of Article 191 (1) (a) of the Con- 
stitution in an appeal under Sec. 116-A 
of the Representation of the People Act, 
1951. One of the questions considered in 
that appeal was that the respondent Ram- 
chandra was a sitting member of the 
Bombay Legislative Ccuncil and was also 
receiving pay in that capacity. A ques- 
tton whether he was holding an office of 
profit under the State Government arose 
in that case. It was held in that case that 
the payment of salary to the member of 
the Legislative Council made the office of 
the member of the Legislative Council 
as an office of profit, but the Court re- 
the contention that the pay- 
ment of salary by the State Government 
to such a person will amount to his hold- 
ing an office of profit under the State 
Government. The counsel for the appel- 
lant Ramnarain in that case hag contended 
that the chief criterion to ascertain as te 
whether a person -was holding office 
under the State Government was «he 


. source from which the salary was paid. 


Repelling this contention it was observed: 


“In our view, the source from which 
person holding 
office is not necessarily the sole test to de- 
termine whether he is holding an office 
under the State Government. The prir- 
cipal criterion is whether the avpointment 
to the office and removai therefrom of a 
person is under the control of the Siate 
Government, If it be so, then it could 


Safely be said that that person holds ar 


office under the State Government in 
the instant case, the appointment of the. 
respondent to the office of the member- 
ship of the Bombay Legislative Council 
was not under the control of the State 
Government.” 


. It was then observed: 


“It is common ground that the res- 


pondent was elected tp the Bombay Le- 


Zislative Council, and under the provi- 
sions of Sectior, 157 of the Act of 1951 he 
assumed the office of the membership of 
the Legislative Council as ane from the 
date his name was notified in the Official 
Gazette. Notification of members elect~- 
ed is not at the option of the State Gov- 
ernment but is obligatory on it under the 
provisions of Section 74 of the Act of 
1951. Thus, the respondent does not owe 
the appointment to this post to the State 
Government. There is no provision in any 


- of the enactments enabling the State Gov- 


ernment to remove any member of the 
Legislative Council from his office.” 
| i 
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It was held in this case that a Member of 
the Legislative council was not a person 
holding’ an office of profit. under the Mate 
Government at the time of his electon. 
It was further held that the provision: of 
Article 191 (1) (a) of the Constitution 
were not attracted to the facts of hat 
case, ; 


8. It will. therefore, be seen -hat 
the principal test laid down in the atove 
decision was whether the appointment 
to the office and its removal is under the 
control of the State Gcvernment. The 
source from which the payment of sa-ary 
and allowances was made was held na to 
be the chief criterion for ascertaining as 
to whether a person helding office was 
under the State Government or not. 


9. In the case of Dr. Deorago Lax- 
man Anande v. Keshav Laxman Borkar, 
AIR 1958 Bom 314 another Division Beach 
of the Bombay High Court considered the 
provisions of Article 191 {15 (a) of the 
Constitution and the test for deciding 
whether it was an office of profit under 
the State Government. This was alsc an 
apoeal against the order passed by an 
Election Tribunal. One of the quest.ons 
for consideration was whether the apoel- 
iant was disqualified to be a Member of 
the Legislative Assembly since he was an 
Insurance Medical Practitioner and whe- 
ther such an office was an office of profit 
under the State of Bombay. Three tests 
were stated to be the principal tests for 
determining whether an oñce is under the 
Government and to put it in the word: of 
Chainani, J., it was expressed thus: 

“In our opinion, the principal tests for 
deciding whether an office is under the 
Government, are (1) what authority has 
the power to make an appointment to the 
office concerned, (2) what authority can 
take disciplinary action and remove or 
dismiss the holde: of the office and (3° by 
whom and from what svurce is his re- 
muneration paid? Of these, the first zwo 
-are, in our opinion. more irnportant tnan 
the third one.” 

16. In the case of Rustom Satin 
v. Dr. Sampoornanand, (1959) 20 Election 
LR 221 a-Division Bench of this Court 
had occasion to consider whether the 
Chairman of the Legislative Council and 
the Ministers of State were Government 
servants. In the case of the Chairmaz: of 
the Uttar Pradesh Legislative Council an 
argument was advanced by the learned 
‘counsel for the appellant in that zase 
that Shri Chandra Bhal was a Govern- 
ment servant: (1) because he received his 


salary from the State exchequer. (2) be-- 


cause his name appeared in the Civil List, 
and (3) because his services were whole- 
time. The Division Bench observed: 

‘Th aur opinion, none of these rea- 
sons can be said to provide the corect 
test for determining that question. It 


Further, 
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seems to us that the relevant tests for de- . 
termining that question are: 

(1) whether the person concerned 
was appointed by the Union or the State 
Government and whether his services 
could be terminazed by the former, 

(2) whether the appropriate Govern- 

ment has power zo take disciplinary ac- 
tion against that person and further whe- 
ther it can regulete, control and super- 
vise his work.” 
The Division Bench further relied on- 
two decisions of the Supreme Court in 
Lakshminarayan, Ram Gopal and Sons 
Ltd. v. Government of Hyderabad, 1955 
SCR 393 = (AIR 1954 SC 364) and Dha- 
rangadhara Chemical Works Ltd. v, State 
of Saurashtra, 1957 SCR 152 = (AIR 1957 
SC 264) where their Lordships of the Sup- 
reme Court had cccasion to lay down the 
chief characteristics which distinguish the 
relation of master and servant on the one 
hand, from those of principal and agent 
and contractor and workman on the other. 
It was-held by the Supreme Court in the 
former case that a master has the further 
right to direct how the work is to be 
done by the servant, while jn the latter 
case it held that 


“the Prima facie test for the deter- 
mination of the relationship between mas- 
ter and servant is the existence of the 
right in the master to supervise and con- 
trol the work done by the servant not 
only in the matter of directing what work 
the servant is to do but also the manner 
in which he shall do his work.” 


The Division Berch applied those tests 
and held that Shri Chandra Bhal was not 
a Government servant. The Division 
Bench further observed as follows: 


“He owed his appointment as chair- 
man of the Legislative Council to his elec- 
tion under Article 182 of the Constitution. 
The circumstances under which his ser- 
vices could come to an end are enumerated 
in Art. 183, while the procedure which. 
had to be followed before he could be 
removed from his office is laid down in 
Article 185. In none of these crucial 
rnatters she State Government has any 
hand. The manner jn which the business 
of the Legislative Council is te be con- 
ducted is laid down in Articles 188 and 
189, but even they do not lay down the 
manner in which the work of the Chair- 
man can be controlled, regulated or super- 
vised, presumably because as Chairman 
he would himself be incharge of them. 
Article 189 (1) also gives the 
Chairman the right to vote in case of 
equality of votes in the Council, a right 
which we should not expect any Cov- 
ernment servant to‘have. The argument 
that, as the salary and the allowances of 
the Chairman are paid out of the Govern- 
ment coffers he should be regarded as 
its servant, is also not tenable. The salary 
and allowances are paid to him by the 
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_ Government not because the later is his 
master but because Article 186 of the 
Constitution enjoins their payment on the 
State Government.” 
These observations of the Division Bench 
are significant for they pertain to the hol- 
der of an office of the Chairman of the 
Legislative Council of Uttar Pradésh. It 
is true that in this case their Lordships 
were not considering the provisions of 
Art. 191 (1) (a) of the Constitution, bit 
nevertheless they were considering whe- 
ther Shri Chandra Bhal, the then Chair- 
man of the Legislative Council of Uttar 
Pradesh was a Government servant. Their 
answer was in the negative, This autho- 
rity of the Division Bench of our court, 
is, therefore, an authority for the propo- 
sition that the Chairman of the Legisla- 
tive Council of the State of Uttar Pradesh 
is not a Government servant. 


11. I will now refer to a decision of 
the Supreme Court in the case of Guru 
Gobinda Basu v., Sankari Prasad. AIR 1964 
-SC 254 where their Lordships were con- 
sidering whether a person appointed as 
_ auditor of Durgapur Projects Ltd, and the 
Hindustan Steel Ltd., held an office of 
profit under the Government within the 
meaning of Article 102 (1) (a) of the Con- 
stitution. The provisions of Article 181 
(1) (a) and Article 101 (1) (a) are similar. 
The Court considered the provisions of 
Article 102 of the Constitution and the 
decisions in the case of Abdul Shakur v. 
Rikhab Chand, AIR 1958 SC 52 and Ra- 
mappa v. Sangappa, AIR 1958 SC 937. In 
both these cases the Supreme Court had 
laid down that the decisive test was the 
test of appointment, Their Lordships then 
observed: 


“In view of these decisions we 
cannot accede to the submission of Mr. 
Chaudhuri that the several factors which 
enter into the determination of this ques- 
tion the appointing authority. the autho- 
rity. vested with power to terminate the 
appointment, the authority which deter- 
mines the remuneration, the source from 
which the remuneration is paid and the 
authority vested with power to control 
the manner in which the duties of the 
office are discharged and to give direc- 
tions in that behalf must all co-exist and 
each must show. subordination to Govern- 
ment and that it must necessarily follow 
that if one of the elements is absent. the 
test of a person holding an offence under 
the Government Central or State, is not 
satisfied, The cases we have referred to 
specifically point out that the circum- 
stance that the source from which the re- 
muneration is paid is not from public re- 
venue is a neutral factor not decisive of 
the question. As we have said earlier 
whether stress will be laid on one factor 
or the other will depend on the facts of 
each case. However. we have no hesita- 
tion in saying that where the several ele- 


“number of members 


the State. 
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ments, the power fto appoint, the 
power tọ dismiss. the power to 


control and give directions as to the 
manner in which the duties of the office 
are to be performed, and the power to 
determine the question of remuneration 
are all present in a given case, then the 
officer in question holds the office under 
the authority so empowered.’ 

It would thus be seen that their Lordships 
laid down that where all the elements, 
namely, the power to appoint, the power 
to dismiss, the power to control and give 
directions as to tha manner in which the 
duties of the office are to be performed, 
and the power to determine the question 
of remuneration are all present in a case 
then the person is said to hold an office of 
profit under the State Government, 


12. In the case of Shivamurthy 
Swami v. Agadi Senganna Andanappa 
(1971) 3 SCC 870 their Lordshins of the 
Supreme Court laid down five tests to 
find out whether the office in question is 
an office under the Government and whe- 
ther it is en office of profit. These five 
tests are: 


(1) Whether the Government makes 
the appointment, 
(2) whether the Government has the 
right to remove or dismiss the holder, 
(3) Whether zhe- Government pays 
the remuneration, l 
(4) What are the functions of the hol- 
der ? Does he perZorm them for the Gov- 
ernment and 


(5) does the Government exercise 
any control over the performance of these 
functions ? 


13. It is thus clear that in order 
to show that a person has held an office 
of profit under the State Government 
these tests iaid dawn by their Lordships 
2 an Supreme Court have to be satis- 

ed. , 

| 14, It will, therefore, be neces- 
sary to apply these tests to see whether 
the Chairman of the Legislative Council. 
of Uttar Pradesh holds an office of. profit 
under the State Government, 


15. The first question is whether 
the Government makes the appointment. 


‘Iam of the opinion that the answer must 


be in the negative. The members of the 
Legislative Council are elected by an elec- 
toral college as provided for in Article 
171 (8) of the Constitution, - It provides 
for the election of one-third of the total 
number of members by the members of 
municipalities, district boards and “other 
Tocal authorities. -One-twelfth of the total 
of the Legislative 
Council are elected by graduates of the 
Universities of the State. Similarly: one- 
twelfth of the total number of members 
of the Legislative Council are elected by 
teachers of educational institutions within 
One-third of the total number 


1976 


of the members of the Legislative Courzil 
are elected by the members of the Less- 
lative Assembly. The remainder are mo- 
minated by the Governor, in accordarce 
with clause (5) of Article 171 and th-se 
members have special knowledge or prec- 
tical experience in respect of literature, 
science, art, co-operative movement «md 
social service. It will thus be seen that 
five-sixth of the total membership o: a 
Legislative Council are elected. Both Hie 
elected and the nominated members 
choose two members of the Council to be 
respectively the Chairman and Deputy 
Chairman of the Legislative Council It 
will thus be seen that the members ure 
thus elected barring those who are noni- 
nated by the Governor and these men- 
bers then choose the Chairman and he 
Deputy Chairman. The Government nas 
no hand for making any appointment, 
Where a person is elected to an office 
there can be no concept of a person beng 
appointed to that office. Appointm=nt 
connotes that it is done by some one 1u- 
thorised to make the appointment. Th=re 
is no provision in the Constitution giving 
any power to any authority to make -he 
appointment to the office: of the Chair- 
man. Legislative Council, It cannot, there- 
fore, be said that the Government ap- 
points the Chairman of the Legislative 
‘Council. The first test is, therefore. i0t 
satisfied. The Second test is whether she 
Government has the right to remove or 
dismiss the holder. Article 183 of che 
Constitution provides for the vacation md 
resignation and the removal frora the of- 
fices of Chairman and Deputy Chairman. 
There are three clauses in Article 182 A 
Chairman of the Legislative Council aas 
to vacate his office if he ceases to b- a 
member of the’ Council, Secondly, he 
may resign his office. Thirdly, he may be 
removed from his office by a resolutior ol 
the Council passed by a majority of all 
the then members of the Council. Tiare 
is No other provision in the Constitution 
for the removal of the Chairman of the 
Legislative Council. There is no provision 
for his disrnissal at all. The only way he 
can be removed from his office is by ‘his 
fellow-members of the Legislative Coan- 
cil and not by the Government. Ther-= is 
no provision that either the Governor or 
the Chief Minister of the State .may re- 
‘move: him or get him dismissed, Corse- 


quently, the second test is also not sacis- 


16. The next test is whether -+he 
Government pays the remuneration. The 
‘answer to this test will be in the affirma- 
tive. Article 186 of the Constitution rro- 
vides that salaries and allowances to the 
Speaker and the Deputy Speaker and -he 
Chairman and Deputy Chairman of zhe 
Legislative Assembly and Legislative 
Council respectively shall be paid as may 
be fixed by the Legislature of the State 
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by Law. which in effect means that the 
salaries and allowances are to be paid by 
the State Government, The State Gov- 
ernment pays the salary of the Chairman 
of the Legislative Council because Arti- 
cle 186 enjoins such payment. It is a con- 
stitutional provision. The burden of pay- 
ing the Chairman of the Legislative Coun- 
cil has been placed on the State Govern- 


ment, 


17. The next test is: What are 
the functions of the holder and does he 
perform them for the Government? The 
function of the Chairman of the Legisla- 


‘tive Council is principally to conduct the 


business of the House of the Legislative 
Council It is a legislative body, It delibe- 
rates and has rules of business to conduct 
its affairs. Bills introduced either by the 
Government or by members are to be 
considered, deliberated upon and either 
passed or rejected. The function of the 
Chairman is to preside over the sittings 
of the House and guide its activities. He 
does not do so at the bidding of the Gov- 
ernment or at the command of the Gov- 
ernment. He is the master of the House 
and does not take orders fram the Gov- 
ernment as to how the business of the 
House is to be conducted. His principal 
function, therefore, is to see that the busi- 
ness before the House fis conducted pro- 
perly and duly. He does not take orders 
from the Government nor does the 
Government under any provision of the 
Constitution direct him as to how he 
Should conduct the business of the House. 
He does not perform the functions for 
the Government. Where there are two 
Houses of Legislature in a State the le- 
gislative Council, being the Upper House 
has to consider ali legislations brought be- 
fore it and either vote in its favour or re- 
ject it. The voting is also done by mem- 
bers who are also not appointed by the 
Government.- It will, therefore, be seen 
that the Legislative Council is an indepen- 
dent body and the Chairman of the Legis- 
lative Council is a person independent of 
Government control. I am, therefore, of 
the opinion that the Chairman of the Le- 
gislative Council does not perform any 
function for the Government as Chair- 
man, 


18. The last test is whether the 
Government exercises any control over 
the performance of these functions. In 
my opinion, this test ís again not satisfied 
in the present case for there is nothing 
in the constitution which gives the State 
Government any control as to how these 
functions of the Chairman of the Legisla- 
tive Council are to be performed. As 
stated earlier, the Chairman of the Legis- 
lative Council is the master of the House. 
How the proceedings should be conduct- 
ed, in what manner and in what order, 
are the prerogative of the Chairman, and 
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în his absence, of the Deputy Chairman. 
Nothing could be shown from any provi- 
‘sion under the Constitution as to how the 
Government exercises any control over 
the performance of these functions by the 
Chairman of the Legislative Council, In 
common practice it is found that the party 
which commands a majority in the Legis- 
lative Council usually manages to appoint 
one of their members the Chairman 
of the Legislative Council, If that party 
also happens to form the Government 
then the Chief Minister may also belong 
to the same Party, but that does not mean 
that it is the Chief Minister who controls 
or regulates the business in the Legislative 
Council. That privilege is entirely of the 
Chairman of the Legislative Council, I 
am therefore, not satisfied that this test 
is also satisfied in the present case. 


19. Therefore, out of the five tests 
if the State Government pays 
or allowances of the Chairman of the Le- 
gislative Council it does not make him 
hold an offica of profit under the State 
Covernment. As stated earlier, he is paid 
by the State Government not because of 
a decision by the State Government ‘but 
because the Constitution enjoins it under 
Article 186. After all, the Chairman and 
the Deputy Cheirman of the Legislative 
Council and the Speaker and Deputy 
Speaker of a Legislative Assembly of a 
State have to be pid their salaries and 
allowances. Some authority has to pay. 
Which should be that authority ? Natu- 
rally, their salaries and allowances must 
come out from the coffers of the State. 
In the case of the Speaker and Deputy 
Speaker of the Lok Sabha and the Deputy 
Chairman of the Rajya Sabha their sala- 
ries and allowances are paid by the Union 
of India. That does not make them either 
a Government servant or a holder of an 
office of profit under. the Government. 
According to the principles laid down by 
their Lordships all the five tests must be 
satisfied before it is held that a person 15 
holding an office of profit under the State 
or the Union Government. It has been 
seen in the present case that the tests 
laid down by their Lordships of the Sup- 
reme Court are not satisfied In the pre- 
gent case. Merely because the State Ex- 
chequer pays the salaries and allowances 
of the Chairman of the Legislative Coun- 
cil does not make him a person holding an 
office of profit under the State Govern- 
ment. The other essential tests had to be 
satisfied, These have not been satisfied. 
Consequently, it cannot be said that the 

hairman 
. Uttar Pradesh holds an office of profit 
under the State Government. í 


` 20. The contention of the learned 
counsel that the Legislature of a State is 
a part of the Government _and, there- 
fore, a member of the Legislature, be- 


the salary - 


of the Legislative. Council, - 
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came a part of the Government and as 
such he became the holder of an office of 
profit under the State Government cannot 
be accepted. This argument. if taken to 
its logical conclusion, would result in se- 
rious anomalies in the interpretation of 
the various constitutional provisions. 
Then in that event every member of the 
Assembly or Legislative Council will be a 
holder of an- office of profit under the 
Government, This contention cannot be 
accepted. The constitutional provisions 
have .tò. be interpreted as they exist. Ex- 
ternal’ aid is not necessary to.interpret 
Article 191 (1) (a) of the Constitution. It 
states in simple language about the dis- 
qualifications for membership of the State 
Legislative Assembly or the State Legis- 
lative Council under certain conditions. 
In my opinion, there is no ambiguity in 
the words used in clause (a). The words 
“office” or “office of profit’ under. the 
Government of India or the Government 
of a State have come up for judicial inter- 
pretation in various courts and we have 
authoritative pronouncements on the sub- 
ject. None of them contemplate or visu- 
alise the situation where every member 
of the Assembly or the Legislative Coun- 
cil is deemed to be helding an office of 
profit simply because he has been chosen 
as a member of the Assembly or the Le- 
gislative Council. In the case of AIR 1958 
Bom 314 (supra) dealing with the object 
of Article 191 it was observed: 


“The object of this provision is to 
secure independence of the members of 
the Legislature and to ensure that the 
Legislature does not contain persons. who 
have received favours or benefits from 
the executive and who, consequently. be- 
ine under an obligation to the executive, 
might be amenable to its influence. Putting 
it differently, the provision appears to 
have been made in order to eliminate or 
reduce the risk of conflict between duty 
and self-interest amongst the members of 
the Legislature. This object must always 
E borne in mind in interpreting Article 

gi.” - 


I am in respectful agreement with the 
aforesaid: view. If the object was to. en- 
sure. that the Legislature does not ceon- 
tain persons who have received favours 
or benefits from the executive then the 
very object would be negatived if it be 
held that all the members of the Assem- - 
bly and the Legislative Council held office 
of profit under the State Government. 
That was never the: Intention of the 
framers of the Constitution. The object 
was to have only such persons elected to’ 
the membership of the Legislature who 


-were not receiving any favours or bene- 


fits from the Government and were not 
under governmental control. Otherwise, 
the Legislature would never be inde- 
pendent body. It would then be subser- 


vient to the Executive. Under our Con- 
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stitution the part assigned to the Legisla- 
ture is clear and definite. It is an inde- 
pendent body. It is not subservient tc the 
Executive or the Government, The inde- 
pendence of the members could onl” be 
ensured if the membership of the Leg-sla- 
ture was restricted to persons who have 
not received favours or benefits from the 
Executive and who are consequently, not 
under its obligation. If the contention of 
the learned counsel for the petitioners is 
accepted it would lead to a proposition 
which is not conceived of under the Con- 
stitution. I am, therefore. unable to ac- 
cept the above contention of the learned 
counsel for the petitioners. 


21. Learned counsel then referred 
to certain provisions of the Constitution 
by way of analogy to contend that the 
exemption clause in respect of the CEair- 
man of the Legislative Council was deli- 
berately not made because he helc an 
office of profit under the Government. 
Learned counsel cited the provisions of 
Article 191 (2) which makes provisions for 
an exemption clause in respect of a Mi- 
nister either for the Union or for a S:ate. 
Clause (2) of Article 191 reads as follows: 


(2) For the purposes of this article, 
a person shall not be deemed to holc an 
office of profit under the Government of 
India or the Government of any State spe- 
cified in the First Schedule by reason 
only that he is a Minister either for the 
Union or for such State.” 


It was contended that in respect of a Mi- 
nister there was an exemption in Aricle 
191 (2) itself but not in respect of the 
Chairman of the Legislative Council. Con- 
sequently, it was urged that the Chairman 
of the Legislative Council, who also neld 
an office of profit. did so under the 
State Government. A Minister in the 
State Government holds an office of oro- 
fit under the State Government. He is a 
part and parcel of the Executive brench 
of the State Government. He can be re- 
moved or dismissed from his post of a 
Minister by the Governor, The Govern- 
ment has power to take disciplinary ac- 
tion against him and further it can regu- 
late or supervise his work. Further, if 
sub-clause (2) of Article 191 were not 
there, then in that event every Minister 
of the State Government would be urder 
an obligation to resign from the office of 
Minister prior to the filing of his nomma- 
tion for seeking election either to the Le- 
gislative Assembly or to the Legislazive 
Council, It will then result in a situacion 
that even before the date of nomina-ion 
all the Ministers of the State Govt. have 
to resign or quit their offices, Thus until 
the elections were over the State Govt. 
would be left without a Minister or even 
a Chief Minister. The framers of the 
Constitution never intended that such a 
situation should develop. It was, there- 
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fore. necessary to provide for an exemp- 
tion clause in respect of a Minister of the 
State Governmert, 


22. Learned counsel for the peti- 
tioners then referred to sub-clause (4) 
and to the Explanation of Article 66 which 
relates to the election of Vice-President. 
Sub-clause (4) states that a person shall 
not be eligible for election as Vice-Presi- 
dent if he holds any office of profit under 
the Government of India or the Govern- 
ment of any State or under any local or 
other authority subject to the control of 
any of the said Governments. Explana- 
tion which follows sub-clause (4) reads as 
follows: 


“Explanation — For the purposes of 
this article, a person shall not be deemed 
to hold any office of profit by reason only 
that he is the Prasident or Vice-President 
of the Union or the Governor of any 
State or is a Minister either for the Union 
or for any State.” 

A similar provision exists in the case of 
the President of the Union in Article 58. 
These Articles 58 and 66 are contained in 
Part V of the Constitution which relates 
to the Union, It is also contained in 
Chapter I which relates to the Executive. 
Article 53 provices that the Executive 
power of the Union shall be vested in the 
President and shall be exercised by him 
either directly or through officers subor- 
dinate to him in accordance with this 
Constitution, The Vice-President shall be 
ex-officio Chairman of the Council . of 
States and durinz the period when the 
President is not available or there is a 
vacancy in the office of the President the 
Vice-President shall act as President and 
exercise all the powers of the President. 
Articles 58 and 65 relate to two highest 
offices of the Union under sour Constitu- 
tion. These are Executive posts and it 
was, therefore, n2cessary to make provi- 
sion for exemption from the disqualifica- 
tion in respect of the offices held by those 
two highest officials of the Union. If 
there was no exemption clause then any 
person holding the office of President, 
Vice-President. Governor of a State, Mi- 
nister of Union or State Government had 
to vacate these offices before seeking elec- 
tion to the office of the President or of 
the Vice-Presidert of India. If the ex- 
emption clause was not there then even 
for seeking a second term the President 
or the Vice-President would have to 
vacate their offices. It was. therefore, ne- 
cessary to provide for the exemption 
clause in respect to the offices held by 
them. The Vice-President of India also 
presides over the Council of States but is 
also the holder of an office next to the 
President and has certain other duties as 
well The Chairman of the Legislative 
Council has no functions of the Governor 
of a State nor does he officiate or act as 
the Governor of a State when the Gover- 
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nor is removed, dies or resigns or vacetes 
the office. Therefore, it cannot be con- 
tended that the Chairman of the Legisla- 
tive Council also holds an office of profit 
under the State Government. There zan 
be no analogy on the basis of Articles 58 
end 66 in relation to the office held by 
the Chairman of the Legislative Council 
of a State. 


23. It was then contended that the 
State of Madhya Pradesh had enacted a 
law called the Madhya Pradesh Vidnan 
Mandal Sadasya Nirhate Nivaran Adhi- 
niyam, 1967 which provides that 


“a person shall not be disqualified for 
being chosen as, or for being, a member 
of the Madhya Pradesh Legislative Assem- 
bly or the Madhya Pradesh Legislative 
Council by reason only of the fact that 
se holds any of the offices of profit urder 
Government specified in the Schedule” 


The Schedule to this Act mentions a list 
of offices provided under Government and 
shereunder at serial Nos. 1 and 2 are men- 
Honed a Speaker and Deputy Speaker of 
the State Legislative Assembly and a 
Chairman and Deputy Chairman of the 
State Legislative Council, On the basis of 
the above learned counsel contended that 
the Chairman of the State Legislative 

ouncil holds an office of profit under 

overnment in the State of Madhya Pra- 

esh. It appears so from a perusal of the 

adhya Pradesh Act No. 16 of 1967. In 
Uttar Pradesh there is an Act called the 
U. P. State Legislature (Prevention . of 
Disqualification) Act, 1971, U. P. Act No. 
15 of 1971. In Section 3 of the above Act 
certain offices which are said to be offices 
of profit have been exempted from the 
disqualification. The list of such offices 
as contained in clauses (a) to (t) of Sec- 
tion 3 does not include either the Speaker 
or the Deputv Speaker of the State Legis- 
lative Assembly or the Chairman or the 
Deputy: Chairman of the State Legisletive 
Council. Clause (a) of Section 3 refers to 
the Minister of a State or Deputy M:nis- 
ter or a Parliamentary Secretary to the 





Minister for the Union or for the State.- 


The mere fact that the State of Madhya 
Pradesh has included the Chairman of the 
State Legislative Council as a holder af an 
‘office of profit under Government will not 
lead to the inference that the holder of 
‘the office of the Chairman of the Legis- 
Native Council in other States and parti- 
lcularly in the State of . Uttar Pradesh 
holds an office of profit under Govern- 
ment.’ It is not known under what cir- 
cumstances the Chairman and the Deputy 
Chairman of the Madhya Pradesh State 
Legislative Council and the Speaker and 
Deputy Speaker of the Madhya Pradesh 
State Legislative Assembly were said to 
“be holding an office of profit under Gov- 
ernment. Merely because one State has 
such a provision would not lead to the in- 
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ference that the Chairman of the Legis- 
lative Council of any other State also 
holds an office of profit under the Govern- 
ment of the State. Similar provision as 
like the Madhya Pradesh Act does not 
appear to exist in any other State, If the 
tests laid down bv their Lordshins of the 
Supreme Court are applied the Chairman 
of the Legislative Council cannot be said 
to be holding an office of profit under the 
Government, Cons2quently, in my opin- 
lon, there was no necessity to provide in 
the U. P. Act No. 15 of 1971 . that the 
Chairman of the Legislative Council or 
the Speaker of the Legislative Assembly 
were (ot?) holding an office of profit 
under the State Government. 


24, The next contention was that 
the words “the holder of an office” con- 
note that it was being held under some 
one, The question was: under which aus 
thority was the Chairman of the Legisla- 
tive Couneil holding office, This conten- 
tion, in my opinion. is without substance. 
The office of the President or the Vice- 
President or the Speaker of the Lok Sabha 
or of the Legislative Assemblies or the 
Chairman of the Legislative Councils are 
all offices under the Constitution. They 
are not being held under somebody. They 
are offices provided for in the Constitu- 
tion itself, Consequently, the question of 
there being a master and sevant relation- 
ship does not exist in respect of these 
offices. The concept of “holding office 
under someone” arises only in. the case 
of posts or services under some. Govern- 
ment, statutory body, local euthority and 
the like. The conc2pt is not applicable in 
the case of holders of offices under the 
Constitution. The suggestion of the learn- 
ed counsel that. the office of the Speaker 
of the Assembly or the Chairman of the- 
Legislative Council was necessarily held 
under the Government cannot, therefore, 
be accepted. 


25. For the reasons Indicated 
above I am of the opinion that the Chair- 
man of the Legislative Council. Uttar 
Pradesh does not hold any office. of profit 
under the State Government. Conse- 


‘quently, I hold that respondent No. 1 was 


not disqualified from: being chosen as a 
member of the Legislative Council of the 
State at the time of the filing of his no- 
mination and further hold that tbe res- 
pondent No. 1 was not holding an office of 
profit under the State Government at the 
time when he had filed his nomination for 
seeking election to the Legislative Coun- 
cil, U. P. I further hold that respondent 
No. 1 was not precluded from being elect- 
ed as a member o- the Legislative Coun- 
cil of the State under the provisions of 
Article 191. of the Constitution of India. : 


Order aceordingly. 
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R. B. MISRA, J. 
Kashinath Seth and another, 
tioners v) The. Collector, ‘Central Excise, 
Allahabad and others, Respondents. 
Civil Mise. Writ No. 6429 of 1971, 
connected with Civil’ Misc. Writ No, 563 
of 1972, D/- 19-5-1975. 


(A) Precedents — Supreme Court de- 


cisions — Ratio to. be viewed in factual 
background. (Civil P. C. (1908), Pre- 
amble), Article 


(Constitution of India, 
141). i 


An interpretation. of law accepted by 
the Supreme Court is binding on all the 
courts under Article 141 of the Constitu- 


tion but circumspection has ~ to be 
exercised in precisely ascertaining 
as to whether. any such rule or 


law was actually laid down by the Sup- 


reme Court in its decision.. The ratio of a- 


decision must be confined strictly to the 
factual background in which it was given 
and surely there is no justification for 
reading in it some. principle or’ rule re- 
lating to a point which did not arise for 
adjudication in that case. 1973 All WR 
(HC) 663, Foll. (Para 12) 


(B) Gold (Control) Act (1968) (as 
amended by Act 21 of 1971), Sections 71. 
73, 74 and 75 — Validity — ` Provisions 
not unreasonable and not violative of Arti- 
cle 19 of the Constitution. (Constitution 
of India, Article 19 (f) (z)). | 


Original Sections 71 and 73 were held 
unconstitutional by the Supreme Court in 
AIR 1971. SC.1170. Those sections have 
since been amended by. Act No. 21 of 
1971: The unreasonableness in confiscat- 
ing the property of the real owner in the 
hands of a pawn-broker merely for his 
omission to make declaration under Sec- 
tion 16, has been mitigated by adding Pro- 
viso to Section 71 and removing the. word 
“twice” in Section 73. Sections 71 and 73 
as amended are therefore intra vires, Con- 
sequently, Sections 74 and 75 which are 
dependent on Sections 71 .and 73 cannot 
‘be said to be ultra vires, (Para 17) 

The vice of smuggling has assumed 
such a large proportion that the Govern- 
ment has to intervene and punish the 
smugglers or those abetting smuggling 
with strong hand and, therefore. the Par- 
liament imposed severe punishment, The 
confiscation of the property or the impo- 
sition of fine in lieu thereof cannot be 
challenged on the ground of severity. 
Courts cannot question the wisdom of the 
Legislature. AIR 1971 SC 1170, Disting 
and Expl. (Para 17) 


(C) Gold. (Control) Act (1968), Sec- 
tions 55 and 66 — Maintenance of ac- 
counts — Purpose of — Failure to make 


entries for more than a week — Effect — 
po et" 
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Seizure of entire stock including articles 
accounted for — Legality. 


Section 55 (2) enjoins on the dealer 
to make the entries in the register- and 
forms. prescribed under the Act. If that 
is not'done and the entries are left to be 
made after several days, the very purposa 
for which the accounts are sought to be 
maintained shall be defeated and the dea- 
ler may not choose to fill in the forms for 
months together and, in that event, it will 
be difficult for the authorities to check 
and verify the business transactions car-. 
ried on by the dealer. Where the dealer, 
on his own admission, failed to maintain 
the accounts for a period of more than a 
week he must be held to have contraven-< 
ed the provisions of Section 55. (Para 19) 


The seizure of entire stock in trade, 
including those items, which were ac- 
counted for in the account books. was 
however wholly illegal and in excess of 
the powers conferred upon the authori- 
ties under Section 66, AIR 1972 All 16, 
Foll (Para 21) 
Cases Referred: ‘Chronological Paras 
1973 All WR (HC) 663 = (1973 All LJ 963 


AIR 1972 All 16 = 


AIR 1972 All 231 
AIR 1971 SC 1170 


12 

1972 All WR (HC) 612 

3, 22 

- 1972 All LJ 204 3 

1971 (Supp) SCR 254 

7, 9.10, 11 

Dhar, for Petitioners: Standing Coun- 
sel. for Respondents, 


ORDER:— These are two petitions 
under -Article 226 of the Constitution 
challenging the constitutionality of Sec- 
tion 71 read with Sections 73. 74, and 75 of 
the Gold (Control) Act, 1968. being viola- 
tive of Article 19 of the Constitution of 
India. As the two petitions involve 
common questions of facts and law. they 
are being disposed of -by one common 
judgment. 


© R In Writ Petition No. 6429 of 
1971, petitioner no. 1 is a -Partnership 
firm, It carries on the- business in gold, 
ornaments and articles of gold under the 
name and style of M/s. L. Kashi Nath 
Seth, at Lucknow, The petitioner firm is 
a licensed dealer under the Gold (Control) 
Act, 1968.. It is authorised to acquire 
ownership, possession. custody and con- 
trol of gold, ornaments and articles of 
gold in accordance with the provisions of 


— 
— 

— 

_- 


the Gold (Control) Act. 


3. On 27th April, 1971, at about 
11.00-A. M., the Superintendent of the 
Central Excise Department, Lucknow. and 
other officials along with other persons of 
the staff raided the business premises of 
the petitioner and conducted a search. 
During the course of search, the officials 


of the Excise Department found orna- : 


ments kept on the ground floor: for sale 
for which there was no licence. They fur- 


-- ther found- that the account books of the 
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firm were not maintained for certain pe- 
riod and the forms prescribed under the 
Gold (Control) Act were also not rangin- 
tained. One piece of foreign gold was 
found from the possession of one of the 
artisans working at the business premises 
of the petitioner. The officials of the 
Excise Department took into custody 2583 
pieces of ornaments, which weigned 
22,151.370 grams. The petitioner protest- 
ed against the search of premises and the 
seizure of the aforesaid goods, but the 
officials of the Excise Department did not 
release the goods, The petitioners. there- 
upon, filed a writ petition under Article 
226 of the Constitution challenging the 
search and seizure of the ornaments from 
the shop. It was. later on, numbered as 
writ petition No, 2939 of 1971. 
petition was eventually allowed by order 
dated 10th August, 1971. The decision in 
that case is reported In AIR 1972 All 14. 
In that case, this Court held that the zes- 
pondents had seized the ornaments in 
respect of which no contraventior of the 
Act was alleged or ascertained and that 
there was nothing on the record to show 
that the respondents had a reasonable be- 
lief thet the particular ornaments. which 
had been seized, were those ornaments in 
respect of which contravention of the Act 
had taken. place. Thus, in the absence of 
the existence of the condition precedent, 
the officials -acted in excess of their au- 
thority in seizing the ornaments. Special 
Appeal filed against that judgment was 
also dismissed. The appellate judgment 
is also reported in AIR 1972 All 231. 

4. In the meantime, the petitioner 
was given a notice dated lith October, 
1971. to show cause why the goods’ men- 
tioned in the notice should not be confis- 
cated under Section 71 of the Gold (Con- 
trol) Act. The petitioners have come to 
challenge the said notice and the proceed- 
ings consequent thereto on the grcund 
that Sections 71. 73.: 74 and 75 of .the 
Gold (Control) Act, 1968 are al] ultra vires. 


5. In writ petition No. 563 of 
1972, the petitioner has also challenged 
the seizure besides the notice dated 19th 
January, 1972, to show cause why the 
goods mentioned in the said notice be not 
confiscated and the penalty be not imposed, 


6. Thus, the question for conside- 
ration in the two writ petitions -is ee 
(Contd. on Col. 2) : 


Prior to amendment, 


“71. Confiscation of a 
(1) Any gold in respect of which any 
provision of this Act or any rule 
or order made thereunder has 
been, or is being, or is attempted 
‘to be. contravened, shall be liable 
to confiscation. 


Kashinath v. Collector. -Central Excise 


The writ 
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ther Sections 71. 7é, 74 and 75 are ultra 
vires being violative of Article 19 of the 
Constitution. 


7. Shri S. N. Kacker. 
for the petitioners, contended that Sec- 
tions 71 and 73 were held unconstitu- 
tional by the Supreme Court in Badri 
Prasad v., Collector of Central Excise, AIR 
1971 SC 1170. While dealing with the 
provisions of Sections 71 and 73 of the 
Gold (Control) Act, the Supreme Court 
observed as folows— 


“There does not however seem any 
justification for an order of confiscation 
of gold under Section 71 of the Act mere- 
ly because of a failure to comply with 
Section 16 relating to declaration, . It is 
no doubt true that the owner is to be 
given a hearing in terms of Section 79 
and he has a right of appeal under Sec- 
tion 80 but the provision of Section 73 
which allows the levy of a fine in lieu of 
confiscation not exc2eding twice the value 
of the thing in respect of which confisca- 
tion is authorised appears to be unduly 
harsh.: In this connection, a reference 
may be made to Section 18 of the Wealth 
Tax Act and the penal provisions con- 
tained therein. Under the Wealth Tax 
Act the. penalty in case of failure to fur- 
nsh the return without reasonable. cause 
is a sum equal to two per cent. of the 
tax for every monzh during which the 
default continues kut not exceeding in 
the agreegate 50 pər cent. of the tax. Ii 
will be noticed that the fine there is im- 


appearing 


~posed only on failure to pay the tax but 


in case of gold in respect of which no 
declaration has been made under Section 
16 or the factum cf pawn of which has 
not been communicated in writing to the 
Administrator the owner ipso facto be- 
comes: liable to pay an  wunconscionably 
high penalty. Section 71. therefore, ap- 
pears to place an tnreasonable restriction 
on the right of a person to acquire: hold 
and dispose of golc articles or gold orna- 
ments. It may be applied indiscriminate- 
ly and cannot, therefore, be held as. saved 
by Clauses (5) and (6) of Article 19 of the 
Constitution.” 


8. Sections 71 and 73 have since heen 
amended by Gold (Control) Amendment 
Act, 1971 (Act No. 21 of 1971). It will 
be convenient at tais stage to read the 
two Sections 71 and 73* prior to and after 
their amendment. 


After. amendment, 


“71. Confiscation of gold:— ' l 
(1) Any gold in repect of which any 
provision of this Act or any rule'or 
order-made thereunder has been. or 
is being. or is attempted to be, con- 
travened, together with any package, 
covering or receptacle in which such 





*(Section 73 is not given in ‘this copy— Ed.) 
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(2) Any package. covering or rezep- 
tacle (including its other zon- 
tents) in which any gold liable 
to confiscation under sub-section 
(1) is found shall also be liable 
to confiscation. 


(3) Where any gold liable to confis- 
cation under sub-section (1) is 
mixed with other goods in such 
manner that such gold canno: be 
separated from those other gcods, 
the whcle of such goods shal. be 
liable to confiscation. 


(4) Any gold which is liable to con- 
fiscation under sub-section (1), 
shall be so liable notwithstancing 
any change in its form.” 


9. The contention on behalf of the 
petitioners is that even the amendment 
brought in by Act No. 21 of 1971 - coes 
not save the sections and they are still 
unconstitutional in view of what has bon 
held by the Supreme Court in Badri 
Prasad v. Collector of Central Excise, 
(AIR 1971 SC 1170) (Supra), 


10. Strong reliance was placed by 
Sri S. N. Kacker on Badri Prasad v. Col- 
lector of Central Excise (AIR 1971 SC 
1170) (Supra). In that case, the Supreme 
Court did not see any justification for 
an order of confiscation of the gold under 
Section 71 of the Gold (Control) Act 
merely because of failure to comply 
with Section 16 of the Act relating to 
declaration and the levy of fine in lier of 
confiscation not exceeding twice the value 
of the thing in respect of which confisca- 
tion is authorised under Section 73 of 
the. Act to be unduly harsh. On that 
basis, it is now sought to be argued that 
the rigour of the sections has not b2en 
taken away even by the respective 
amendments in those sections and Sections 
71, 73, 74 and 75 are unconstitutional for 
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gold is found, shall be liable to con- 
fiscation:— 

Provided that where it is esta- 
blished to the satisfaction of the offi- 
cer adjudging the confiscation that 
such sold or other thing belongs te 
a person other than the person whe 
has. ky any act or ornission, render~ 
ed it liable to confiscation, and such 
act or omission was without the 
knowledge or connivance of the per- 
son to whom it belongs, it shali not 
be ordered to be confiscated but such 
ether action, as is authorised by this 
Act may be taken against the per- 
son who has, by such act or omis- 
sion, rendered it liable to confisca- 
tion. 

(2) Where any package, covering or re- 
ceptacle referred to in sub-section (1) 
contains any goods, such contents 
shall also be liable to confiscation. 


(3) Where any gold is liable to confisca- 
tion under sub-section (1), it shall be 
so liable notwithstanding any change 
in its form, and where such gold is 
mixed with other goods in such 
manner that it cannot be separated 
from those other goods, the whole 
of such goods, including the gold, 
shall be liable to confiscation. 


(4) On and from the commencement of 
the Gold (Control) Amendment Act, 
1971, the proviso to sub-section (1) 
shall also apply to any gold or other 
thing which is liable to confiscation 
under sub-section (2) or sub-section 


{(3).” 


the reasons given by the Supreme Court 
in that case. 


11. The observations made by the 
Supreme Court in Badri Prasad v, Collec- 
tor of Central Excise, (AIR 1971 SC 1170) 
(Supra) must be confined strictly to the 
factual background in which it was given 
in that case, 


12. In Badri Singh v. State, 1973 
All WR (HC) 663, a Division Bench of 
this Court laid down the following propo- 
sition regarding the interpretation of law 
accepted by the Supreme Court: 


“An interpretation of law accepted by 
the Supreme Court is binding on ail the 
courts urder Article 141 but circumspec- 
tion has to be exercised in precisely as- 
certaining as to whether any such rule or 
law was actually laid down by the Sup- 
reme Court in its decision. The Supreme 
Court has time and again cautioned 
against the unwarranted extension of the 
ratio of pne case to a different set of 
facts which may attract different provi- 
Sions of law. 


The ratio of a decision must be con- 
fined strictly to the factual background in 
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which it was given and surely there is no 
justification for reading in it some princi- 
pie or rule relating to a point which did 
mot arise for adjudication in that case. 
That is why the Supreme Court felt the 
necessity of striking a note of warning 
against such misconception as is likely to 
arice if the background in which a point 
Was actually decided is not taken into 
consideration.” 


13. In the reported case, the peti- 
tioner had fairly extensive business of 
money iending, In pursuit of his busi- 
ness, he advanced money to a large num- 
ber of persons, who pledged ornaments 
made of gold or containing gold and other 
precious stones, or silver. It included a 
seasonal business of agriculturists taking 
loans from him in the sowing season and 
repaying the same with interest by re- 
deeming the pledged ornaments. The 
loans were not always redeemed quickly 
and there were instances of ornaments 
lying with the petitioner under pledge for 
10 to 15 years. He also owned along with 
other members of his family substantial 
quantities of gold ornaments. As he had 
a strong room for keeping those valu- 
ables, his friends and relations also used 
to keep their gold ornaments and articles 
with him for safe custody. 


14. On a raid by the Inspectors of 
the Excise Department, under the autho- 
rity of the Collector of Central Excise, a 
large number of ornaments and articles 
of gold were seized from his premises. 
The validity of the search and seizure 
was challenged in that case on the ground 
that inasmuck as the time to furnish dec- 
laration under Sez. 18 of the Act had been 
extended since the commencement of the 
Act from time to time upto 30th April, 
1969. the search, which took place. was 
unjustified. The vires of various provi- 
slong of the Act were challenged on va- 
rious grounds. The Supreme Court, how- 
ever, declared Sections 71 and 73 of the 
Gold (Control) Act to be ultra vires and 
it was only because under Section 71 of 


the Act, even the pawned articles in pos- 


session of a dealer were to be confiscated, 
merely because he did not make a decla- 
ration, as required under Section 16 of 
the Act. Thus, for the fault of the licenc- 
ed dealer with whom the articles had 
been pawned by the actual owner there- 
of. the owner’s property was to be confis- 
cated. In these circumstances, the Sup- 
reme Court held that there was absolute- 
iy no justification for confiscating the 
pawnedg articles merely for non-compli- 
ance of Section 16 of the Act in making 
the required declaration. The Parliament, 
in these circumstances. . intervensd and 
amended the section and now 4 Proviso 
has been added in Section 7) and the pro- 
viso contemplates that whee it is esta- 
blished to the satisfaction of the officer 
adjudicating the confiscation that such 
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gold or other things belong to a person, 
other than the person, who has, by any 
act or omission, rendered it liable to con- 
fiscation, and such act or omission was 
without the knowledge or connivance of 
the person to whom it belonged, it shall 
not be ordered to be confiscated, but such 
other action, as is authorisec by the Act, 
may be taken against the person, who 
has, by such contravention. rendered it 
liable to confiscation, This Proviso clear- 
ly contemplates that for the fault of the 
pawnee, the property of the pawner shall 
not be confiscated. Prior to the amend- 
ment, even the goods of the pawner in 
possession of the pawnee could be confis- 
cated for the fault of the pawnce in not 
making the required declaration under 

Section 16 of the Act. i 


15. Likewise, Section 73 of the 
Gold (Control) Act contemplated levy of 
fine of twice the amount or the value of 
the goods sought to be confiscated. That 
section was found by the Supreme Court 
to be unduly harsh, In lieu of confisca- 
tion of the goods, there was absolutely no 
justification for imposing a fine of twice 
the amount of the value and thus it was 
struck down by the Supreme Court. The 
Parliament consequently, amended Sec- 
tion 73 of the Act as well and removed 
the word “twice”, 


16. Shri S. N. Kacker laid undue 
emphasis on the observations made by 
the Supreme Court that the confiscation 
of the property merely for non-compli- 
ance of Section 16 of the Cold (Control) 
Act in not making a declaration was a 
general observation and, on that basis, 
he contended that the confiscation of the 
property for the defiance of Section 16 of 
the Act was too harsh a punishment for 


the offence committed by the licensed 
dealer. As observed earlier, the observa- 


tion of the Supreme. Court has to be view- 
ed in the background of the facts of the 
particular case. 


17. The vice of smuggling has as- 
sumed such a large proportion that the 
Government has to intervenes and punish 
the smugglers or those abetting smug- 
gling with strong hand and, therefore, the 
Parliament imposed severe punishment. 
The confiscation of the property or the 
impositicn of fine in lieu thereof cannot 
be challenged on the ground of severity. 
Courts cannot question the wisdom of the 
Legislature, The Legislature knows the 
exigency of the situation and can make 
laws for mitigating the vice. If the 
smuggling of gold in the country is to be 
checked by the prevention of the conver- 
sion of the smuggled gold into gold arti- 
cles or ornaments, there is no unreason- 
ableness in prescribing the tunishment of 
confiscation of the gold or gcld ornaments 
or imposing a fine in lieu thereof, The 
punishment of confiscation or levy of fine 
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per se cannot be challenged in Court. The 
observation made by the Supreme Court 
in that case, therefore, in my opinion, 
must be viewed in the back-ground of the 
facts of the particular case. The Supreme 
Court never sought to declare Sectior. 71 
of the Gold (Control) Act as ultra vires 
on the ground that the confiscation of 
property merely for non-compliance of 
Section 16 of the Act was unreasonable. 
The observations only meant to 
emphasise that the confiscation of the 
property of the real owner in the h:nds 
-of the pawn broker merely for the tault 
or omission of the pawn broker to make 
the declaration under Section 16 of the 
Act was unreasonable and, therefore it 
was struck down. But, now the section 
has been amended, as stated earlier, and 
the unreasonableness has now been miti- 
gated by adding a proviso to Sectior 71 
and by removing the word “twice” in Sec- 
tion 73 of the Gold (Control) Act. If 5ec- 
tion 71, without any amendment, was held 
to be ultra vires, then the other sect ons, 
namely, Sections 73, 74 and 75 could also 
not have been saved because they are 
interdependent on Section. 71 of the Act 
and they could net independently stand. 
In: view of the fact that Sections 71 and 
73. after amendment, are jntra vires, the 
other sections dependent on Section: 71 
and 73 could not be held to be ultra v-res. 


18. In writ petition No. 563 of 
1972, the petitioner has also. challerged 
the seizure of the goods also, Section 55 
of the Gold (Control) Act provides: 


“55. Accounts.— 


' (1) Every licensed dealer, every li- 
censed refiner and every certified gold- 
smith shall keep, in such form and in zuch 
manner as may be prescribed, a true and 
complete account of the gold owned, pos- 
sessed, held, controlled, bought or other- 
wise acquired or accepted or otherwise 
received, or sold, delivered, transferred or 
otherwise disposed of, by him in his capa- 
city as such licensed dealer or refiner or 
certified goldsmith, as the case may be, 
and different forms of accounts may be 
prescribed for different classes of licens- 
ed dealers, refiners or certified goldsmiths. 

(2) Every licensed dealer, every li- 
censed refiner: and every certified gold- 
_ smith shall as and when he buys or other- 
wise acquires or accepts or otherwise re- 
ceives, or sells, delivers, transfers or 
otherwise disposes of, any gold, enter in 
the accounts referred to in sub-section (1) 
the prescribed ; particulars of such gol 
and the prescribed particulars of the per- 
son from whom such gold was bouzht, 
acquired, accepted or otherwise received 
or to whom such’ gold was sold, deliver- 
ed, transferred or otherwise disposed of, 


(3) No licensed dealer or refiner and 
no certified goldsmith shall, in his cpa- 
city as licensed dealer or refiner. either 
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own or heve jin his possession. custody or. 
control any gold which hes nat been in- 
cluded in the accounts réferred to in sub- 
section (1).” 

19. Sub-section (2) ct Section 55 
of the Gold (Control) Act enjoins on the 
dealer to make the entries in the regis- 
ter and forms prescribed under the Acti 
when the dealer buys, sellis or trensiers 
gold. If that is not done and the entries 
are left to be made after several days, 
the very purpose for which the accounts 
are sought to be maintained shall be de- 
feated and the dealer may not choose io 
fill in the forms for months together and, 
in that event, it will be difficult for the 
authorities to check and verify the busi- 
ness transactions carried on by the dea- 
ler, The maintenance of. the accounts re- 
lating to the transaction of sale and pur- 
chase ensures check on the parties on the 
various transactions. The petioner, on his 
own admission, failed to maintain the ac- 
counts, aS required under the Act and tne 
Rules, for a peroid of more than a week. 
He, therefore, contraverd the provisions 
of Section 55 of the Gold (Control) Act. 


20. Section 58 of the Gold (Con- 
trol) Act authorises the Gold Control 
Officer to make a search if he has reason 
to suspect that any provision of the Act 
has been or is being or is about to be 
contravened, enter and search, at any 
reasonable time, any refinery or the busi- 
ness premises of a licensed dealer or a 
certified goldsmith. 


21, The seizure of the petition apal 
entire stock in trade, including those items 
of ornaments, which were accounted for. 
in the account books, was wholly il-| 
legal and in excess of the powers con- 
ferred upon the authorities .under Sec-: 
tion 66 of the Gold (Control) Act. 

22. In the earlier writ petition, Ne. 
6429 of 1971, the search and seizure were 
challenged and this Court allowed the writ 
petition on the above ground as would’ 
be evident from the case of L. Kashi 
Nath v., The Collector, ‘Central Excise, 
Allahabad, AIR 1972 All 16. The judg- 
ment of the learned Single Judge was up- 
held by the Division Bench in Spl. Appeal 
In view of the decision of this Court, only 
those ornaments and ariicies of ‘gold 
could legally be seized which were not 
accounted fer by the petitioner in his ac- 
count beoks. The officials of the Excise 
Devartment exceeded their powex in seiz- 
ing the entire stock. The seizure of the 
entire stock was, therefore, ilegal and 
unwarranted. 


- 23. For the reasons given above, 
writ petition No, 6429 of 1571: must 
fail and is, accordingly, dismissed.- Writ 
Petition No, 563 of 1972, however, is al- 
lowed, in part, to the extent that the sei- 
zure of the entire stock of the petitioner 
by the officials of the Excise Department 
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was ill:.zal. The respondents are direct- 
2d ic return back the ornaments to the 
petitioner fortiwith, In the circumstan- 
zes of the case, the parties will bear their 
FWA cests. 

Order accordingly. 
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Nagar Mahapalika, Agra. Appellant v. 
Kalawati Devi, Respondent. 


First Appeel No. 191 of 1966, D/- 
12-5-1975,* 

(A) Land Acquisition Act (1894) (as 
amended by Schedule Section 10 (3) U. P. 
Act 8 of 1919), Section 23 (3) {a} — Provi- 
s10n is ultra vires. 

Schedule Section 10 of the U. P. Town 
Improvement Act, modifying Section 23 
(2) of the Land Acquisition Act, 1894, is 
ultra vires. Hence, potential value of the 
land to be acquired for town improvement 
under U. P. Act 8 of 1919 is to be taken 
into consideration in determining the com- 
pensation payable for the land acquired 
under the U., P. Act. First Appeal No. 
139. of 1964, D/- 16-4-1975 (All) and AIR 
1973 All 647, Followed: AIR 1975 SC 394, 
Disting. (Paras 4, 6) 

(B) Land Acquisition Act (1894), Sec- 
yion 23 (2) — Plea for solatium — Can be 
considered in appeal although not raised 
earlier, {Civil P. C. Order 41, Rule 33). 


The claim for 15% solatium on the 
amount for compensation for compulsory 
acquisition of property being a pure ques- 
tion of law on admitted facts, can be taken 
up in appeal. though not raised. earlier, 


15 % soiatium is a statutory right to 
additional compensation which an ob- 
jector can claim for compulsory acquisi- 
tion. Merely because this question was 
not taken up earlier would be no ground 
to deprive the citizen of his statutory 
right to receive the compensation. More- 
over, the provisions of Order 41, Rule 33, 
Civil P. C. are wide enough for grant of 
a relief to an objector even though he 
may not have filed an obiection or may 
not have filed an appeal against the de- 
cree. AIR 1933 All 742: S, A, 354 of 1963 
decided on 13-5-1968 (All) Followed; 
ATR 1974 SC 2077, Disting. (Paras 8, 9) 
Cases Referred: Chronological Paras 
AIR 1975 SC 394 = 1975 UJ (SC) 63 5 
(1975) First App. Nos. 139 with 140 of 

1964, D/- 16-4-1975 (All) 4 
AIR 1974 SC 2077 = (1975) 1 SCR 802 8 
AIR 1973 All 647 = 1973 All LJ 656 4 
(1962) S. A. No. 354 of 1963, D/- 13-5- 

1968, (All) 8 


‘(Against Judgment and decree of Agra, 
Nagar Mahanalizxa Tribunal, in Ref. No. 
54 of 1960. D/- 26-3-1965). 


HS/1S8/C889/75/PRK 





Nagar Mahapalika, Agra v. Kalawati Devi © 


A.I. R. 
AIR 1946 PC 132 = (1946) 73 Ind App 134 
3A 


AIR 1933 All 742 = 
AIR 1928 Ail 147 

(FB) 3A 
Lakshman Swarup. for Appellant: B. 
D. Agarwal, for Respondent. 


_ JUDGMENT:— The Nagar Mahapa- 
lika, Agra acquired certain land for North 
Vijay Nagar Development Scheme,” A 
Notification was issued under Section 36 
(2) of the Town Improvement Act and 
published in the U. P. Gazette on 29-7- 
1950. Notification under Section 42 (1) of 
this Act was published in the U. P, Ga- 
zette dated 24-11-1951, The plot in dils- 
pute vears Khasra No. 1810 situate in vil- 
lage Ghatwasan, Tahsil Agra. District 
Agra. Its area is one bigha which is 
equal to 2756 squarc yards. The Land 
Acquisition Officer awarded compensation 
of Rs. 9/8/- to Smt. Kalawati. Objec- 
tions were filed by Smt. Kalawati claim- 
ing this compensation to be most inade- 
quate. The claim by the objector was 
Rs, 5/- per square yard. The Collector 
then made a reference under the Land 
Acquisition Act. The Nagar Mahapalika 
Tribunal, Agra has decreed the claim of 
the objector for Rs. 1:,014/7/- with inte- 
rest at 6% per annum from the date of 
the possession till the date of payment of 


145 Ind Cas 526 8 
= (1928) 26 All LJ 69 


compensation money vide its judgment 
dated 26-3-1965. 
2- Aggrieved thereby, this first 


appeal has been filed on behalf of the 
Nafar Mahapalika Agra. 

3. The main ground which has 
been argued on behalf of the appellant’s 
counsel is that the Tribunal has erred in 
law in taking into consideration the po- 
tential value of the land in question and 
that under the provisions of the Town 
Improvement Act, the use of the land as 
on the date of the Notification was the 
sole consideration for the assessment of 
compensation. In support of this conten- 
tion, I have been referred to Section 10 
of the Schedule attached to U. P. Town 
Improvement Act VIII of 1919 and also 
to sub-section (3) of Section 10 which 
runs as follows:— ' 


(3) At the end of Section 23 of the 
said Act the following shall be deemed 
to be added namely:— 

(a) the market value of the land shall 
be the market value according to the use 
to which the land was put at the date 
witn reference to which the market value 
is to be determined under the clause. 


3-A. Counsel for the appellant has 
also placed reliance upon a Full Bench 
case reported in (AIR 1928 All 147) (FB) 
Secretary of State v. Makhar Das in 
which it was held that the market value 


_ in assessing the compensation under the 


Town Improvement Act should be decid- 
ed onlv with reference to the use to 
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which the land has been put, Reference 
has also been made to a decision reported 
in AIR 1946 PC 132, Babu Kailash Chan- 
dra Jain v. Secretary of State. On this 
basis, counsel for the appellant submits 
pa the impugned order suffers from ille- 
Pasty, 


4, Learned counsel for the res- 
pondent on the other hand has brought to 
my notice a decision of the Division Bench 
of this Court in First Appeal No. 139 of 
1964, Sita Ram v. Agra Nagar Mahapalika, 
Agra connected with First Appeal No. 140 
of 1964, Lala Narain Das Jain v. Apra 
Mahapalika which was decided on 16-4- 
1975. The point which has been canvass- 
ed by the appellants’ counsel as narrated 
above has been dealt with in detail in this 
Division Bench case, It has been held 
therein that the potential value of the 
land was to be taken into consideration 
in determining the compensation payable 
under the Town Improvement Act. Sche- 
dule Section 10 of the Town Improvement 
Act has been declared ultra vires by a 
Division Bench of this Court reported in 
1973 All LJ 656 = (AIR 1973 All 647), 
Prabhu Lal v. Special Land Acquisition 
Officer. It is not necessary for me to re- 
peat the details given in these cases cited 
above. Suffice it to say that the Division 
Bench case of this Court which has set 
the controversy at resi, is binding upon 
me. I find no reason to disagree with this 
Division Bench case, 


5. Learned counsel appearing on 
behalf of the appellant has brought to my 
notice the decision of the Supreme Court 
reported in (AIR 1975 SC 394) Sarwan 
Singh v. The State of Punjab and on. its 
basis he submits that the decision of the 
Division Bench case as referred to above 
is erroneous and that the use to which 
the land was put on the date of the Noti- 
fication alone should be a determining 
_ factor for the assessment of compensation. 
I am afraid it is not possible for me to 
agree with this submission. The Supreme 
Court case relied upon by the learned 
counsel and cited before the Division 
Bench has been rightly distinguished in 
that case. The Supreme Court has not 
Said anything about the invalidity of the 
provision relating to the fixation of prin- 
ciples of compensation. In my view, 
therefore, the Supreme Court case can be 
of little assistance to the appellant’s coun- 
sel, 


6. In the result, therefore, I am of 
the opinion that potential value of the 
land has to be taken into consideration in 
assessing the amount of compensation 
payable to the objector even though the 
case may arise for acquisition under the 
Town Improvement Act. 


7. On the merits no substantial 
argument has been advanced before me. 
The Land Acquisition Officer has, granted 
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a compensation of Rs. 9/9/- for one Bigha 
of land which is equivalent to 2756 Sq. 
yards. To the naked eye this compensa- 
tion is wholly preposterous, No court of 
law can uphold such an jmaginative and 
illusory compensation for which there is 
no justification et all. The Nagar Mahapa- 
lika Tribunal took into consideration the 
oral evidence which has been led by the 
parties as also the examples by way of 
sale deeds which were filed before him. I 
have perused this evidence myself, The 
rate of compensation awarded in the im- 
pugned order is Rs. 4/- per sa. yard. 
After taking into consideration the state- 
ments of the witnesses examined by the 
claimant and also the examples which 
have been referred in the impugned order, 
I am of opinion that the assessment of 
compensation by the Tribunal concerned 
is most fair and adequate. In my view. 
therefore. no interference is called for 
even on the factual assessment of com- 
pensation to the objector-respondent. 


8. Learned counsel appearing on 
behalf of the respondent has filed an ap- 
plication today praying for 15% solatium 
on the total amount of compensation 
which has been awarded to the objector. 
He submits that schedule 10 (2) framed 
under the Town Imptovement Act which 
modifies S. 23 (2) of the Land Acquisition 
Act having been held to be ultra vires, he 
is entitled to solatium on the total amount 
of compensation awarded. There is no 
dispute that the provisions of the Land 
Acquisition Act were applicable under the 
Town Improvement Act subject to guch 
conditions and modifications which may 
be made therein. On the other hand 
counsel appearing on behalf of Nagar Ma- 
hapalika has submitted that the respon- 
dent should not be allowed to take up 
this point for the first time in appeal. He 
has relied upon a decision reported in 
(AIR 1974 SC 2077), Aflatoon v. Lt. Gov- 
ernor of Delhi in which it has been heid 
that "the plea not raised in High Court 
cannot be considered in appeal.” I am af- 
raid that this ruling has no application 
to the facts of the present case. The point 
which has been raised by the counsel for 
the respondent is a pure question of law 
on facts which are admitted. He submits 
that under Seczion 23 (2) of the Land Ac- 
quisition Act it is the statutory duty of 
the court to grant 15% solatium in addi- 
tion to the market value of the land in 
cases of compulsory acquisition of pro- 
perty, In support of this submission reli- 
ance has been placed upon an unreported 
decision of a single Judge of this Court 
5. A. 354 of 1963 decided on 13-5-1968 
(All) by K. B. Asthana, J. (as he then 
was). His Lordship observed in that case 
that award of 15% above the compensation 
for compulsory acquisition is a manda- 
tory provision of law, Even if a party 
interested does not specially claim a re- 
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lief in that regard, it becomes the duty 
oz the court to apply the Jaw and direct 
payment of a further sum of 15% on the 
compensation. Similar view has been 
expressed jn a Division Bench case of this 
Court reported in (AIR 1933 All 742}, 
Mohd. Sajjad Ali Khan v, Secretary of 
Szate. It has been held that:— 


“Award of 15% on market value on 
compulsory acquisition is a statutory 
amount of compensation in addition to 
the market value; and the court has no 
power to deprive a claimant of that 
amount on the ground that he has not 
previously claimed it specifically.” i 


9, I am not only in agreement 
with the view expressed in both. these 
cases. but I am also bound by the decision 
oi the Division Bench case. 15% solatium 
is a Statutory right to additional compen- 
sztion which an objector can claim for 
tke compulsory acquisition of his 
Merely because this legal question was 
not taken up earlier, or it did not strike 
tte counsel at an earlier stage would be 
no ground to deprive the citizen of his 
statutory rights to receive compensation 
provided by law. Moreover, the provi- 
sions of Order 41, Rule 33, Civil Proce- 
dure Code are wide enough for grant of 
a relief to an objector even though he 
may not have filed an objection or may 
not have filed an apneal against the dec- 
ree. In that view of the matter, I am of 
opinion that the objector must be grant- 
ed solatium at the rate of 15% in addi- 
tion to the compensation which has al- 
ready been awarded to him by the Tribu- 
nal concerned. 


19. For the reasons given above, 
this appeal has no merit and is hereby 
dismissed with costs, The respondent- 
objector shall be entitled to the award of 
ecmpensation as directed by the Tribunal 
plus 15% solatium on the market value 
of the land acquired. 

Appeal dismissed, 
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Akhilesh Chand Varshney, Appel- 
lant v. Smt. Bhagwati Devi and others, 
Respondents. 


Second Appeal No, 1902 of 1974, D/- 
§-5-1975.* 


(A) Provincial Small Cause Courts 
Act (1887), Section 9 — Forum — Part of 
the suit triable on regular side — Entire 
suit has necessarily to be tried on the re- 
gular. side. 


*(Against decree of Jaswant Singh, Ist 
Addl: Civil J., Aligarh, D/- 16-8-1974). 


HS/KS/C896/75/RSK. 


Akhilesh Chand v. Bhagwati Devi (A. Banerji J.) 


land, ` 


A.L R. 


In the present case three of the re- 
Nefs asked for in the suit namely, for- 
ejectment, for arrears of rent and for da~ 
mages for use and occupation could be 
tried by the Court of Small -Causes but 
the other relief in respect of the decla- 
ration was not triable by the Court of 
Small Causes, Such a suit has to be tried 
on the regular side because it is not pos- 
sible to split such a suit into two parts 
nor is it permissible for the Court of 
Small Causes to try the suit in respect of 
the issue regarding the fixation of annual 
reasonable rent. Every suit is to be tried 
on the regular side unless the law speci- 
fically barred such a suit from being 
tried on the regular side. (Para 5) 


Cases Referred: Chronological Paras . 
AIR 1970 All 604 = 1970 All LJ 670 (FB) 


B. D. Tripathi, for Appellant; K. M. 
L. Hajela, for Respondents. 


JUDGMENT:— This is an appeal by 
the defendant-tenant, Learned counsel 
for the appellant contended that the dec- 
ree passed by the court below is bad in 
law for the Court of Munsif Koil, Ali- 
garh, had no jurisdiction to try the suit in 
view of the provisions of Section 9 of the 
U. P. Civil Laws (Amendment) Act, 1972. 
He further contended that the suit could 
only be tried by a Court of Small Causes 
or any other court invested with such 
power, Learned counsel for the respon- 
dents, however, contended that the suit 
was properly tried by the Court of Mun- 
sif Koil on the regular side as the entire 
suit could not be tried by the Court or 
Judge Small Causes or any court invested 
ye the powers of a Court of Small 

auses. 


2: The suit in the present case was 
filed on ist June, 1971, in the Court of 
Munsif Koil, Aligarh. In the suit four 
reliefs were asked for — firstly. for a 


decree for possession of ejectment from 


the suit premises: secendly, for recovery 
of rent and damages amounting to Rupees 
1654.95 with pendente lite and future in- 
terest; thirdly, for a decree for damages 
for the use and occupation from the date 
of the suit till the date of actual delivery 
of possession at the rate of Rs. 25/- per 
month and fourthly, for a declaration that 
the reasonable rent of the accommodation 
was Rs. 25/- per month. It may be men- 
tion here that the suit related to a pre- 
mises which was a pre-1951 construction. 
The suit was filed on the basis of permis- 
sion obtained by the plaintiff to sue for 
the ejectment of the defendant. The de- 
fendant resisted the suit on a variety of 
grounds and claimed that the suit was 
barred by the U. P. Act III of 1947 and 
U. P, Act XIII of 1972. It was also claim- 
ed that there were no arréars of rent and 
the defendant was not liable to ejectment. 
The issues in the suit were framed on 
the 24th of May, 1973, and the evidence 
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of the plaintiffs’ witness Gopal K-ishan 
was recorded on 14th January, 1974. The 
evidence of the defendant’s. witness was 
recorded on the 15th of January. 1974, 
and the suit was decreed on the 19th 
March, 1974. 


~ % | It is not disputed that the suit, 
when instituted, lay in the court of 
Munsif and was triable as a regular suit. 
However, in view of the provisions of the 
U. P. Civil Laws (Amendment) Act, 1972, 
hereinafter referred to as the Ac, all 
suits for the ejectment of a tenam: and 
for the recovery of arrears of rent and 
damages for its use and goccupatior. be- 
came cognizable under the provisions of 
the Provincial Small Cause Courts Act, 
1887. Section 9 of the. Act reads zs fol- 
lows:—~ 

"Transitory provisions, — Any suit of 
the nature referred to in the proviso to 
_ sub-section (1) and sub-section (2) of Sec- 
tion 25 of the Bengal, Agra and ssam 
Civil Courts Act, 1887 (whether its value 
exceeds two thousand rupees, or ¿s the 
case may be, one thousand rupees, cr not) 
or the proviso to sub-section (3) ol Sec- 
tion 15 of the Provincial Small Tause 
Courts Act, 1887, instituted befor: the 
date of commencement of this Act in any 
court other than a Court.of Small Causes 
or a Court of Civil Judge or Munsif exer- 
cising jurisdiction of a Judge of a Court 
of Small Causes and pending in that Court 
immediately before the said date, not be- 
ing a suit in which the recording cf oral 
evidence. for any party has commenced 
or concluded before the said date. shall 
upon the conferment of jurisdiction or 
enhanced pecuniary jurisdiction on a 
Civil Judge, Munsif District Judg2 or 
Additional. District Judge or on a Court 
of Small Causes under the said provisions 
stand transferred to such Court anc shall 
be decided by that Court.” 


The aforesaid provision read with amend- 
ed Section 25 of the Bengal, Agra and 
Assam Civil Courts Act, 1887 and faction 
15 of the Provincial Small Cause Courts 
Act. 1887, makes it clear that any sit for 
the ejectment of a tenant from a building 
and for the recovery of arrears of rent 
and for the recovery of damages for their 
use and occupation, which had been insti- 
tuted prior to the coming in force of the 
Act but in which the recording cf evi- 
.- dence had not commenced or concluded 
before the 16th September, 1972. stood 
transferred to a Court mentioned above. 
Necessary. amendments were also made in 
the Provincial Small Cause Courte Act, 
1887 and-Item No, 4 of Schedule II was 
amended, It made a suit for- the- eject- 
ment of a lessee from a building after de- 
termination of a lease and for the reco- 
very from him of compensation for the 
use and occupation of that building after 
such determination of lease, cogn-zable 
by the Court of Small Causes. ‘Sach a 
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suit was triable as a suit under the Pro- 
vincial Small Cause Courts Act. Prior to 
this amendmen: suits for ejectment and 
arrears of rent or for the recovery of 
compensation for use and occupation were 
not cognizable by a Court of Small 
Causes. Section 9 of the Act further sti- 
pulatec that such suits were to be tried 
as a suit for Small Causes and could also 
be tried by courts other than -the courts 
of Small Causes on’ whom such jurisdic- 
tion had been invested. 


4. It is well settled that the forum 
of a suit depends on what has been stat- 
ed in the plaint itself. The relief claimed 
in the suit indicated that the present suit 
was not merely a suit for ejectment of 
the defendant-tenant. and for the reco- 
very of arrears of rent and for the reco- 
very of damages for the use and occupa- 
tion but also for a declaration in regard 
to what was the annual reasonable rent of 
the premises. It will at once be noticed 
that wile the first three reliefs were such 
which came under the purview of the 
Small Cause Court or courts invested with 
the powers of Small Cause Court, but the 
relief £s regards the declaration of the an- 
nual reasonable rent of the premises was 
one which did not come within the ambit 
and scope of the Provincial Small Cause 
Courts Act, 1887. A suit in which a relief 
for a declaration or the fixation of the 
reasonable annual rent was sought was 
not triable by a Court of Small Causes, 
or by a court invested with the powers 
of a Small Cause Court. So in the pre- 
sent suit three of the reliefs namely, for 
ejectment, for arrears of rent and for 
damages for us2 and occupation could be 
tried ky the Court of Small Causes but 
the other relief in respect of the declara- 
tion was not triable by the Court of Small 
Causes. a 


_, 5 The question, therefore, that arises 
is what would be the forum of such a 
suit, Whether such a suit is to be tried 
in the regular side or. as a suit under the 
Provincial Small Cause Courts Act. In 
the Full Bench case of Manzoorul Haq v. 
Hakim Mohsin Ali, 1970 All LJ 670 = 
(AIR 1970 All 604), it was hell that the 
Court of Small Causes is a court of pre- 
ferential jurisdiction and not of exclusive 
jurisdiction. Learnéd counsel for the ap- 
pellant contended that in view of the 
wordings of Section 9 of the Act the 
Court of Small Causes was now a court 
of exc!usive jurisdiction and not a court 
of preferential jurisdiction. In my opin- 
ion. it is not necessary to go into this 
question for the purposes of deciding this 
appeal. The principal question in this ap- 
peal is what would be the proper forum 
for a suit: which did not wholly come 
within the purview of the Court of Small 
Causes in view of the amended provisions 
of Item No. 4 af Schedule II of that Act. 
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The opening words of Section 9 refer to 
“any suit” of the nature described in the 
seztion. It does not refer to “any relief”. 
Thus if a suit of the nature mentioned in 
section 9 of the Act had been instituted 
prior to the date of coming in force of 
the Act and in which the recording of 
evidence had not commenced or conclud- 
ed, it stood transferred to the Court of 
small Causes or to other courts to he 
tried as a suit under the Provincial Small 
Cause Courts Act, The present suit was 
nct exactly of the nature as has been de- 
scribed in Sec. 9 of the Act. If :t was so 
then certainly the provisions of Section 9 
would be applicable to the present case. 
In that case the suit would only be triable 
as a suit on the Smail Causes side. On 
the contrary, if it was not a suit wholly of 
the nature, as has been referred to in 
Sec. G of the Aci, then in my opinion such 
a suit could not be exclusively tried under 
the provisions cf the Provincial Small 
Cause Courts Act. As indicated above. the 
present suit called for the determination 
of several questions, One of the questions 
nemely, the declaration and the fixation 
of annual reasonable rent, was not cogni- 
zeble by the Court of Small Causes. This 
svit had to be tried on the regular side. 
Ir my opinion, even if a part of the suit 
is triable on the regular side then the en- 
tice suit had to be tried on the regular 
side notwithstanding that a part of it 
cculd be tried under the provisions of the 
Provincial Small Cause Courts Act. It is 
not possible to split such a suit into two 
parts nor is it permissible for the Court 
of Small Causes to try the suit in respect 
of the issue regarding the fixation of an- 
nual reasonable rent. It is also well set- 
tled that every suit is to be tried on the 
regular side unless the law. specifically 
barred such a suit from being tried on 
tke regular ede. There is nothing in the 
amended sections of the aforesaid Act 
which enables a Court of Small Causeés or 
a court invested with the powers of a 
Court of Small Causes to try also suits in 
which a relief other than of ejectment and 
arrears of rent was prayed for, Conse- 
quently. in my opinion. the present suit 
was triable by the Munsif and had been 
rizhtly tried as such. I, therefore, do not 
find any force in the contention raised by 
tre learned counsel for the appellant that 
tre decree passed by the Court is without 
jurisdiction. 


SEE 7 No other point was argued. 


7. In the result, marioa the ap- 
peal fails and is ditmissed with costs. 


Appeal dismissed, 


, State v. Ram Dass (J. M. Lal J.) 


A.LR. 
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State of U., P.. Appellant v. Ram Dass 
and others, Opposite Parties, 


Second Appeal No. 248 of 1964, D/- 
17-3-1975.* 

(A) U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), Sections 6 
(i) (a) and 7 (aa) — Vesting of estate — 
Under-proprietor ‘having right of fishery 
ieee by decree — Right vests in the 

ate. 


The expression ‘document’ as used in 
Section 6 includes a decree It follows 
that the effect of the notification under 
Section 4 read with Section 6 (i) ía) is 
that the fishery right of an wunder-pro- 
prietor granted by a decree also vests in 
the State. AIR 1957 All 455 and 19539 RD 
177 (All), Distinguished. (Para 7) 

Moreover, an unrestricted right of 
fishery for any purpose whatsoever in- 
cluding a commercial purpose cannot be 
said to be for the beneficial enjoyment of 
the land so as to get any protection under 
section 7 (aa) also. (Para 9). 


(B) Custom — Customary right of 
fishery in pond without any let or hin- 
drance and capable of destroying subject- 
matter — Custom is bad and unreason- 
able. AIR 1933 Cal 539 and AIR 1934 Cal 


461, Followed. (Para 10) 
Cases Referred: Chronological Paras 
1959 RD 177 = 1959 Ali LJ 310 8 


AIR 1957 All 455 = 1957 All LJ 275 8 
AIR 1956 SC 17 = (1955) 2 SCR 919 6 
AIR 1934 Cal 461 = ILR 61 Cal 47 10 
AIR 1933 Cal 5389 = 37 Cal WN 18 10 


K. S. Verma, for Appellant; S. C. 
Das, for Opposite Parties. 
JUDGMENT:— This second appeal 


has been filed by the State of VU. P. 
against a decree passed against them by 
the courts below. That decree is for a 
declaration that the plaintiffs are entitl- 
ed to catch fish jn Plot No. 968 area 
o14.24 acres which corresponds to Flot 
No. 1788 of First Settlement, It further 
restrains the defendants from interfering 
with the plaintiffs’ right to catch fish. 


2. The plaintiffs’ predecessors 
Debi Bux Singh and others were formerly 
proprietors of village Kondar Pargana 
Mahadewa Tahsil Tarabganj, District 
Gonda where this pond is situate and is 
popularly called as Jheel Kondar. They 
however transferred their . proprietary 
rights in this village to Raja Kishun Dutt 
Ram. But during the First Settlement 
Debi Rux Singh and others still claimed 


*(Asuinst Judgment and decree of G. D. 
Chaturvedi, Civil J., Gonda, in Civil Ap- 
peal No. 102 of 1962. D/- 18- -1-1964). 
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some under-proprietary rights with land 
as well as in the Jheel in question of 
which the total area at that time was 467 
acres bearing number 1788, and also the 
groves, the banjar land and Abadi where 
their own houses and the houses of their 
servants were situate. The settlement 
Commissioner under his decree dated No- 
vember 2, 1874 held that Debi Bux Singh 
and others (the descendants of the trans- 
ferors existing at that time) had under- 
proprietary rights in an area of 218 bighas 
9 biswas land which was in their culti- 
vation as Sir on payment of annual quit 
rent at Rs. 443.73 paise. They were also 
declared to have under-proprietary rights 
in 20 bighas and 11 biswas of Banjar land 
and 17 groves which would be held rent 
free. They would also have under-pro- 
prietarv rights in the sites of their own 
houses and those of their resident ser- 
vants with right to fish and Khar in the 
said Jheel as well as the right to realise 
customary dues on ceremonial wccasions 
like births and marriages from raiyats. 
This decree of the Settlement Commis- 
sioner was upheld in second Appeal by 
the learned Judicial Commissioner with 
this modification that a list of all the co- 
sharers on whom these rights were con- 
ferred was attached to the decree and 
the lands held by them as Sir or grove 
were specified therein. It is on the basis 
of that decree that the plaintiffs claim 
right to catch fish from the said pond 
even after the abolition of Zamindari 
without any let or hindrance by the State 
Government. Alternatively, they ‘ase 
their claim to that right on a customary 
easement also. 

3. The defence of the State Gov- 
ernment was that after she abolition of 
the Zamindari not only proprietary rights 
but all under-proprietary rights also vest- 
ed in the State-Government under Sec- 
tion 4 read with Section 6 of the U. P. 
Zamindari Abolition and Land Reforms 
Act (to be hereinafter called as the Za- 
mindari Abolition Act) except the rights 
which were specifically saved under Sec- 
tion 7 or any other provision of the Act. 
About the ponds like the present one with 
a right of fishery therein there was a spe- 
cific provision for its vesting in the State 
Government contained in Section 6 fa) (i) 
of the Zamindarj Abolition Act. The State 
Government was managing and breeding 
fish in this pond for commercial purpo- 
ses through its Fisheries Department. As 
regards the plea of custom it was alleged 
that. no such custom existed and in any 
case such a custom was unreasonable 
which cannot be recognised by law, 


4, Both the eourzs below held 
that on the basis of the decree dated No- 
vember 2, 1874 passed ky the Commis- 
sioner during the First Settlement pro- 
ceedings, the predecessors of the plaintiffs 
had acquired a right of fishery in the said 
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pond and that right was nor taken away 
from thern under the provisions of Section 
4 read with Section 6 of the Zamindari 
Abolition Act. The State Government as 
successor~in-interest of Raia Kishuy, rutt 
Ram would be bound by that decree. This 
finding has been challenged by the learn- 
ed Chief Standing Counsel on behalf of 


-the appellant. 


5. From a perusal of the judg- 
ments of the Assistant Settlement Off zer, 
the Comrnissioner and the Judicial Com- 
missioner passed in settlement proceed- 
ings, which were on settlement record 
which had been sent for by this Court as 
it had been sent for by the lower Appel- 
late Court (since copies of those judg- 
ments which are on that record are not is- 
sued), it is evident that though Debi Bux 
Singh ard others had transferred all 
their proprietary rights in the village 
Kondar in favour of Raja Kishun Dutt 
Ram some under-proprietary rights in 
favour of these persons including the 
right to fishery in the pond in question 
had been conferred on the transferers by 
the Settlement Authorities. The trans- 
ferers had claimed the entire Jheel as 
their uncer-proprietary property but only 
the right of fishery was granted to them 
in this Jheel (pond). The right to receive 
customary dues on ceremonial occasions 
of births and deaths from the raltyats 
was also conceded to the plaintiffs’ pre- 
decessors. f 


6. The question that arises in this 
second appeal is whether after the abo- 
lition of the zamindari the right of fishery 
can still be claimed by the plaintiffs on 
the basis of that decree. In my opinion, 
the courts below have been misled by 


. thinking that the State Gavernment is 


successor-in-interest of Raja Kishun Dutt 
Ram proprietor against whom that dec- 
ree was passed in favour cf the plaintiffs’ 
predecessors’ granting them under-pro- 
prietary rights in some of the properties. 
The State Government acquired the esta- 
tes of the intermediaries in exercise of 
its right of eminent domain under the 
provisions of the Act. Section 4 of the 
Zamindari Abolition Act provides that all 
such estates shall stand transferred to 
and vest except as hereinafter provided, 
in the State free from ail encumbrances, 
The expression “estate” has been defined 
in clause (8) of Section 3 while tinter- 
mediary” has been defined in clause (12) 
of Section 3 of the Zamindari Abolition. 
Act. Clause (12) provides that ‘interme- 
diary’ with reference to any estate means 
a proprietor, under-proprietor, sub-pro- 
prietor, Thekadar, permanent lessee in 
Avadh and permanent tenure-holder of 
such estate or part thereof. From this 
definition it is evident that not only the 
estate of Raja Kishun Dutt Ram’s succes- 
sors who were the proprietors of this vil- 
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lage but also the estate of the plaintifs 
who were the successors of the uncer- 
proprietors would vest in the State Gov- 
ernment under Section 4 free frora all 
encumbrances except as provided else- 
waere under that Act. It cannot be dis- 
puted that the right of fishery that was 
Piven to Debi Bux Singn and others 
under that decree 
Dutt Ram and others was in the nature 
of an encumbrance which would be a hin- 
drance in the full and unrestricted use of 
that pond by the proprietor in any man- 
ner he liked, The pond could not ob- 
viously be used by Raja Kishun Dutt Ram 
in a way so as to exclude the predeces- 
sors of the plaintiffs from enjoying their 
right of fishery in it. The right of fisnery 
that was conferred on the predecessors of 
the plaintiffs under that decree is itself 
an jmmovable property within the mean- 
ing of Transfer of Property Act as held 
by the Supreme Court in Ananda Behra 
v. State of Orissa, (AIR 1956 SC 17), It 
may be stated that the entire bundle of 
rights in a property may constitute an 
immovable propertv and also a single or 
some of the rights in it may also consti- 
tute an immovable property. When a 
mortgage is created'on an immovable pro- 
perty, the mortgagee’s interest is an im- 
movable property and the rest of the 
rights left with the mortgagor in that 
property also constitute immovable pro- 
perty. 

7. Section 6 of the Zamindari 
Abolition Act provides that when the no- 
tification under Section 4 has been pub- 
lished in the Gazette then, notwithstand- 
ing anything contained in any contract or 
document or in any other law for.the 
time being in force and save as otherwise 
provided in this Act. the consequences as 
hereinafter set forth shall, from the beg- 
inning of the date of vesting, ensue in tne 
area to which the notification relates. 
One of these consequences mentioned in 
sub-clause (i) of clause (a) is that in every 
estate all rights, title and interest of all 
the intermediaries in fisheries shall vest 
in the.State Government. The expression 
“document” as used in Section 6 includes 
a decree also like the one passed by the 
Commissioner on 2-11-1874 in First settle- 
ment proceedings. From this is follows 
that in spite of that decree the rights of 
the plaintiffs as under-proprietors in the 
fishery in question shall vest in the State 
Government. 


i 8. In this connection reliance is 
placed by the learned counsel for the 
plaintiff-respondents on the decision of 
this Court in Rai Krishan Saran v. State 
of U. P:; (AIR 1957 All 455) in which the 
petitioners who filed the writ petition in 
the High Court maintained and operated 
a ferry in pursuence of a grant made by 
the East India Company in 1781. They 
had no interest in any of the lands, A 
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notification issued by the U. P, Govern- 
ment under the Zamindari Abolition Act 
declared that all private ferries except 
those mentioned therein vested in the 
State. On these facts it was held that 
rights of the petitioners to this ferry be- 
ing independent of any lands which vest- 
ed jn the State by virtue of the notifica- 
tion under the Zamindari Abolition Act, 
the petitioners’ right could not be termed 
‘the right of an intermediary’ and there- 
fore it would not be hit by the provisions 
of Section 6 (a) (i) of the Act. The ferry 
in question could not, therefore, vest in 
the State by virtue of the notification. 
In my opinion, this decision has no ap- 
plication to the facts of the present case. 
In this case the right of fishery was spe- 
cifically conferred on the predecessors of 
the plaintiffs by virtue of their being 
under-proprietors after having sold their 
proprietary rights to Raja Kishun Dutt 

m, The same remarks apply to an- 
other decision of this Court in.Rai Pra- 
kash Narayan v. The State of U. P., (1959 
RD 177) in which it was held that under 
Section 6 of the Zamindari Abolition Act 
the rights, title and interest of interme- 
diaries in the estates have alone vested. 
Where, therefore, a particular ferry. as 
the one in dispute in that case is uncon- 
nected with any estate acquired under 
the Act. it will continue despite the ac- 
quisition of the zamindari under Section 
4 of the Act, to belong to its previous 
owner and that sub-clause (i) of clause {a) 
of Section 5 will not entitle the State to 
claim that ferry. 


9. It is then contended on .behalf 
of the plaintiff-respondents that this right 
of fishery is saved to them under clause 
(aa) of Section 7 which provides that 
nothing contained in this Chapter shall in 
any way affect the right of any person 
being a Bhumidhar, Sirdar, Adhivasi, or 
Asami of any land, to continue to enjoy 
any easement or any similar right for the 
more beneficial enjoyment of the land, as 
he was enioying on the date immediately 
preceding the date of vesting. In my 
opinion. this provision has no application 
to the facts of the present case. The 
right of fishery that has been claimed by 
the plaintiffs is not an easement or simi- 
lar right for the mere beneficial enjoy- 
ment of the land. An unrestricted rignt 
to fishery for any purpose whatsoever in- 
cluding commercial purpose is claimed in 
this case by the plaintiffs. Obviously such 
a right cannot be said to be for the mere 
beneficial enjoyment of the land held by 
the plaintiffs as bhumidhars. This right 
like the right to realise customary dues 
on ceremonial occasions such as births 
and deaths from the raiyats cannot claim 
protection under Section 7 (aa) of the Za- 
mindari Abolition Act. 


10. Lastly it was argued that this 
right of fishery may be enjoyed by the 
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plaintiffs as a customary right since there 
is a mention of it in the Wajibul-arz, The 
wajibul-arz which was prepared in the 
first Settlement on the basis of the cec- 
ree passed by the Commissioner on 
Nov. 2, 1874 does not state that his 
right of fishery is available to the ‘resi-~ 
dents of this village irrespective of tkeir 
being proprietors, under-proprietors or 
tenants,. On the other hand, the Wajibul- 
arz only mentions the right of fishery of 
the predecessors of the plaintiffs on whom 
this right was conferred by the decree by 
virtue of their being under-proprie prs 
after the sale of their proprietary rights 
to Raja Kishun Dutt Ram. Moreover, his 
alternative case based on customary risht 
was definitely given up on behalf of che 
plaintiffs in the lower appellate court. A 
customary right, as claimed in this c:se, 
of fishery in the pond in question w-th- 
out any let or hindrance is also an un- 
reasonable custom which is capable of 
cestroying the very subject-matter of faat 
right. Such an unreasonable custom can- 
not be recognised by law. This view finds 
support from two decisions of the Cal- 
cutta High Court in Brajendra Kishore v. 
Ishwar Kaibarta, (AIR 1933 Cal 539) :nd 
Arjun v, Monoranjan De, (AIR 1934 Cal 
461). In the former case if was held that 


a claim to profits a prendre over the =oil - 


of another, such as a right to fish without 
stint and for commercial purposes, which 
might lead to the destruction of the sab- 
ject-matter, is a claim of right unkncwn 
to law, and a custom which may be alkeg- 
ed to support it is bad and unreasonable. 
The same view was expressed in the at- 
ter case in which it was held that every 
custom sanctioned and upheld by che 
Courts must be reasonable, It is unrea- 


sonable when it throws an unusual kar- . 


den on some for the benefit of others It 
is aso unreasonable if it would destroy 
the subject-matter of the right. A vrofta 
prendre cannot therefore be supported on 
the ground of custom specially in favour 
of an indcfinite and fluctuating body of 
_ percons, as it would result in the subject- 
matter being soon exiiausted. It was elso 
a case in which right of fishery was clam- 
ed on the basis of a custom, 


11. A customary easement under 
Section 18 of the Easements Act like the 
right of pasturage in a plot of land jn the 
village available to all the persons cz a 
right to bury the dead bodies on a pisce 
of land or to burn Holi on some land is 
a customary easement which is available 
to all the residents of the villege irras~ 
pective of their being proprietors, under- 
proprietors, tenants or simply raiyats, Of 
course, such a right may be saved from 


being extinguished under Section 6 of the . 


Zamindari Abolition Act and the persons 
who had been enjoying that right may 
continue to enjoy it under Section 7 (aa) 
of that Act. But this cannot be said in 
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respect of right of fishery as claimed in 
this case without any stint, The plaintiffs 
cannot therefore claim the right of fishery 
in this cese as a customary easement or 
as a customary right also 

12. As a result of the above find- 
ings, the appeal is allowed, The decrees 
passed by the courts below are set aside 
and the plaintiff’s suit is dismissed. But 
considering the circumstances of the case 
the parties shall bear their own costs 
throughout. Karn , 
Appeal, allowed, 
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_ Ram Harsh Misra, Petitioner v. Su- 
khad Raj Singh and others, Respondents.’ 


: Election Petn. No. 3 of 1974, D/- 25-4- 
5. 


.. (A) Representation of the People 
Act (1951), Section 97 — Petitioner pray- 
ing for setting aside respondent’s election 
and also for declaring that petiticner him- 
self had been elected — Respondent’s fail- 
ure to file recrimination petition under 
Section 97 — Effect. 


Where an election petitioner prays 
for recount of votes on ground of breach 
of election rules, it cannot be said that 
there is no need for filing recrimination 
petition under Section 97 by the respon- 
dent when the recount has been asked 
for purpose of obtaining a declaration that 
successful candidate’s election is void 
and a further declaration that the peti- 
tioner himself mas been elected. AIR 
1973 SC 2077, Followed (Para 26) 


Due to non-compliance with Section 
97, the successful candidate is precluded 
from giving evidence against the validity 
of petitioner’s claim and hence, he can- 
not use the concession made on behalf of 
election-peétitioner himself that some of 
the votes counted in his (petitioner’s) 
favour -are invalid votes, as evidence. The 
respondent cannot be allowed to challenge 
any of the ballot papers which have been 
counted as valid votes in  petitioner’s 
favour, AIR 1973 SC 2077, Followed: ATR - 
1965 All 454 (FB), held impliedly overrul- 
ed by AIR 1973 SC 2077, (Paras 28. 32) 


(B) Representation of the People Act 
(1951), Section 81 — Election petition — ` 
Mode of presentation. 


Sub-section (1) of Section 81 as it 
now stands after repeal of sub-section (2) 
thereof, dces not indicate that an election. 
petition can be presented to the High 
Court by a candidate or elector in person 
and not tnrough an authorised agent. | 

' (Para 9E) 


1$/JS/D542/75/VSS 


r 
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The expression ‘filing of any paper’ 
in the Vakalatnama includes the presenta- 
tion of election petition also, (Para 9-G) 


' Where an election petition has been 
handed over to the Bench Secretary of the 
Court under the direction of the Court by 
the Advocate of the petitioner in the im- 
mediate presence of the petitioner, 


Held, thet the presentation is quite 
valid, AIR 1969 SC 1024 and AIR 1974 
SC 1185, Followed: 1960 All LJ 48 and 
1963 All LJ 542, Rel. on, (Para 9-G) 


(C) Representation of the People Act 


(1951), Section 81 (3) — Compliance of — 
What amounts to—Section 81 (3) does not 
speak about service of copy of election 
petition on respondent — Word “copy” — 
Meaning, 


Sub-section (3) of Section 81 in terms 
only lays down a duty on the petitioner 
to file requisite number of copies of the 
election petition attested in the manner 
provided therein and it Goes not speak 
about the service of such copy on the 
respondent, If the petitioner has filed 
only as many copies as there are respon- 
dents in the election petition and no more 
and it is further proved that one of co- 
Pies which had been served on one of the 
respondents was not attested in the man- 
ner provided in Section 81 (3), an infer- 
ence of fact may be drawn that all the 
copies filed- by the petitioner with his 
election petition were not attested in the 
manner required by law and as such com- 
pliance of Section 81 (3) had not been 
made. But if the petitioner has filed not 
only the requisite number of copies which 
are all duly attested but also some extra 
copies which may or may not be so at- 
tested, it will not make the election peti- 
tion invalid under Section 81 (3). The 
filing of extra copies. whether duly at- 
tested or not, is only superflous. In such 
a case if the office of the Court sends one 
of those extra copies to one of the res- 
pendents while it retains a duly attested 
copy of the record, the petitioner cannot 
be penalised for it by holding that he had 
not complied with the provisions of Sec- 
tion 81 (3). ° (Para 9-H) 


Rule 6 of Chapter XV-A of the 
Allahabad High Court Rules provides 
that notice of election petition shall issue 
to the respondents by ordinary process 
and simultaneously by registered post: 
With each notice a copy of the election 
petition is also sent, The rule however 
does not provide as to who would pre- 
pere the extra copies which are to be 
sent to the responfents by registered post 
in addition to the reauisite number of at- 
tested copies which a petitioner is under 
a legal obligation to file under Section 81 
(3). The practice however is that those 
extra copies are also supplied by the peti- 
tioner. There is no legal reauirement 
that those extra copies should also be 
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attested in the same manner as provided 
in Section 81 (3). ` (Para 9-[) 

The word “copy” in sub-section (3) of 
Section 81 does not mean an absolutely 
exact copy, but means that the copy shall 
be so true that nobody can by any possi- 
bility misunderstand it. AIR 1964 SC 
1545 and AIR 1964 SC 1027. Relied on. 

(Para 9-L) 

The presence of origina] signature in 
the copy was sufficient to indicate that 
the copy was attested as a true copy even 
though the words ‘true ccpy” were not 
written above the signature in the copies 
and service of such a copy amounts to 
substantial compliance with Section 81 (3), 
AIR 1968 SC 815, Followed. 

Held on facts and circumstances of 
the case that the election netition does 
not suffer from non-compliance of Section 
81 (3). (Paras 9-H, 9-I, 9-K, 9-L, 9-M) 
Cases Referred: Chronological Paras 
AIR 1974 5C 1185 = (1974) 3 SCR 20 9-E 
AIR 1973 SC 2077 = (1973) 3 SCR 1016 


l 24, 28. 29, 31 
AIR 1973 Punj 431 9-E 
AIR 1969 SC 1024 = (1969) 3 SCR 392 # 


Q.. 

AIR 1965 SC 815 = (1965) 1 SCR 38 9-M 

AIR 1965 All 454 = 1965 All LJ 25 (FB) 
29 


AIR 1964 SC 1027 = (1964) 6 SCR 213 


| 


-  Q9-L, 9-M 

AIR 1964 SC 1200 = (1964) 6 SCR 54 
25, 29, 31. 32 
AIR 1964 SC 1545 = (1964) 3 SCR ale i 


1963 Al] LJ 542 = ILR (1963) 1 All 619 
9- 


(1961) 22 ELR 288 32 
1960 All LJ 48 = 1960 All WR (HC) 61 
9- 


ORDER:— This election petition 
has been filed by Ram Harsh 
Misra to challenge the election to the 
U. P. Legislative Assembly from Consti- 
tuency No. 148 known as Mahsi Constitu- 
ency District Bahraich that was held on 
26-2-1974. This election was contested by 
the petitioner and the respondents Nos 1 
to 9, The respondent Nea 1 Suknadraj 
Singh having secvred th: largest number 
of votes i.e.. 16486 was declared elected. 
The petitioner lageed behind him by 33 
votes having secured 16455 valid votes. 


2, The election has been challeng~ 
ed mainly on the ground that the count- 
ing of votes was not done properly, It 
was alleged that the size of the counting 
tables was small anc when ten counting 
agents one of each candidate and three 
members of the counting staff sat around 
it there was great overcrowding. It was 
not possible for the courting agents to 
watch the ballot papers closely and see if 
they were being proverly sorted out and 
kept correctly in the trays meant for each. 
eandidate. The courting was also done 
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Writ Petns. Nos. 3381. 3374, 542, 
3444 3445, 3361 and 3306 of 1975, D/- 
22-8-1975. 


l (A) Constitution of India, Arts. 352, 
226 — Proclamation of emergency carnot 
be questioned in a Court of law. 


A proclamation to the effect thet a 
grave emergency exists whereby the secu- 
rity of [India or any part thereof is 
threatened, may be made by the Præsi- 
dent upon his own satisfaction, Whether 
or not there is a real emergency and whe- 
ther the President was justified in making 
a proclamation under Article 352, ic a 
matter which is not within the purview of 
the Court. The Proclamation of Ener- 
gency under Article 352 enjoys immunity 
from attack in a Court of law. AIR 17974 
SC 306 = 1974 Cri LJ 690. Rel. on. 

: (Para 17) 

(B) Constitution of India, Arts. 359, 
226 — Declaration made under Art, 359 
(1) cannot be questioned in a Court of 
law. 

A declaration made under Article 359 
(1} cannot ‘be questioned on the groand 
that it violates any of the rights conferred 
by Part III or on the ground that there is 
no emergency. When the existence of 
emergency itself cannot be questioned. the 
pow2r exercised by the President in mak- 
ing a declaration under Article 359 (1) 
cannot also be questioned on the groand 
that the emergency does not exist. aIR 
1968 SC 765 = 1968 Cri LJ 972, Rel. cn. 

(Para 18) 


1S/KS/D953/75/DHZ 
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(C) Constitution of India, Art. 359 — 
Scope of power ‘exercisable by President 
under the Article and effect of declaration 
made thereunder, 


_ A close reading of Article 359 would 
disclose that what is Suspended is the 
right to move any Court for the enforce- 
ment of the srecified rights conferred. by 
Part IIJ and not the, rights themselves, 
The declaration does not empower the 
State to make any law or to take any exe- 
cutive action which is violative of the 
rights conferred by Part III of the Con- 
stitution, Hence even during the procla- 
mation of emergency, if an enactment 
were found to be violative of any of -the 
rights conferred by Part III of the Con- 
stitution, as are specified in the declara- 
tion that law would be void under Article 
13 (2) of the Constitution. But even 
though the law. if permitted to be scruti- 
nised by the Court is found to be void 
under Article 13 (2) for being in violation 
of the provisions contained in Part IIT of 
the Constitution,. the Court cannot declare 
It to be so because the right of the per- 
son who has moved the court has been 
suspended by a declaration under Article 
359 (1) made by the President for the 
period of Emergency. The distinction; if 
any. between the various provisions of 
Part III cf the Constitution cannot be dec- 
lared by any High Court as making any 
difference with regard to the right of a 
person to move the Court during the ope- 
ration of the Proclamation under Article 
859 (1) of the Constitution. As the peti- 
tioners’ right to move the Court during 
the. period when the declaration of the 
President under Article 359 (1) is in force 
is taken away, no pronouncement as to the 
invalidity of the Maintenance of Internal 
Security (Amendment) Ordinance (1975) 
and Maintenance of Internal Security (Se- 
cond Amendment) Ordinance ({ 1975) or 
the detention orders issued thereunder 
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could be made by any Court. 
(Faras 29, 30, 31, 42, 70) 
(D) Constitution of India, Part II — 
Nature and Contents of provisions in. 
Notwiihstanding the difference’ in the 
language employed in the various classes 
of articles occurring in Part III entitled 
Fundamental Rights, they confer rights 
on persons either vositively or by prohi- 
biting the State from taking certain legis- 
lative or executive action in violation of 
those articles. They cannot be construed 
as mere injunctions, They are “the most 
valuable rights.” The difference in the 
language employed in conferring the 
right under the various articles contained 
in Part III of the Constitution is one of 


form and does not affect the content of. 


the said right. Some of the rights are ex- 
pressed in positive terms as conferring 
benefit on the citizens or persons in gene- 


. tal. Some others are couched in language 


which are in the form of injunctions or ad- 
monitions to the State. Whatever may be 
the form of the various articles, they ope- 
rate both as rights and injunctions, rights 
conferred on persons or citizens and in- 
junctions operating against the State. 
Article 13 (2) declares that any law made 
in contravention of Part II would be void 
irrespective of whether it is in positive 
form conferring a right or in a negative 
form as injunctions to the State. All the 
articles in whatever language couched 
having regard to their content and having 
regard to Article 12. constitute both ‘“Fun- 
damental Rights-and injunctions”. So also 
must be the position with respect to Arti- 
cles 21 and 22 which are in the form of 
admonitions to the State” When Articles 
14, 21 and 22 address an injunction to the 
State and impose a duty on it they corres- 
-pondingly confer rights on the citizen. 
The forbearance which. the State must ob- 
serve in view of these Articles of the Con- 
stitution vests the citizen with rights the 
obiect of which,is the equal protection of 
laws and prohibiticn of preventive deten- 
tion without service of grounds and af- 
fording of an opportunity to represent m 
accordance with law, -> 

i (Paras 49, 51, 52, 53) 


. (E) Constitution of India, Art. 359 (1) 
— Order of detention in violation of pro- 
‘visions of statute in question — Effect of 
declaration under Art. 359. 


Where a detention is ordered in pur- 
ported exercise of power vested under & 
particular statute and that order is shown 
to be in violation of the provisions of 
that statute or is mala fide or constitutes 
a colourable exercise of power. then not- 
withstanding the declaration under Arti- 
cle 359 (1) such a detention could be chal- 
lenged in a Court of law. (Para 65) 


(F) Constitution of India, Arts, 123, 
368 — Maintenance of Internal Security 
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(Amendment) Ordinance (1975) and Main- 
teance of Internal Security (Second Am- 
endment) Ordinance (1975) — Validity — 
Do rot touch basic features of the Consti- 
tution. 


The two impugned Ordinances do not 
seek to amend any provision of the Con- 
stitution and therefore cannot be said to 
be amending any basic feature of the 
Constitution. They only seek to amend 
the provisions of the Maintenance of In- 
ternal Security Act; The impugned Ordi- 


‘hances though violating the fundamental 


rights guaranteed under Articles 14, 21 
and 22 do not amend any provision of 
Part III of the Constitution, In exercise 
of his Ordinance making power under 
Articles (123 (3) of the Constitution the 
President has only chosen to amend the 
Maintenance of Internal Security Act and 
has not touched any provision of the Con- 
stitution as such. (Para 66) 

(G) Constitution of India, Art. 226 — 
Maintenance of Internal Security (Am- 
endment) Ordimance (1975) and Mainten- 
ance of Internal Security (Second Am- 
endment) Ordinance (1975) — Whether 
have taken away rights te file petition 


under Art. 226. 


The impugned Ordinances do not ex- 
pressly bar the jurisdiction of the High 
Court to entertain a petition under Arti- 
cle 226 of the Constitution challenging 
the validity of the detention order. It is- 
still open to the detenu to move the Court 
to question the detention order so long as, 
in so doing, the detenu does not seek to 
enforce such of the rights conferred. by 
Part HI as are specified in the declaration 
under Art, 359 of the Constitution. The 
right to move the Court is taken. away 
only to that limited extent. So long as 
there is a law authorising he detention 
and the detention is made in purported 


exercise of that power, the detenu may 


challenge the order of detention if such 
detention is in violation of the provisions 
of that law.In other words only the 
grounds of attack on. the detention order 
are now restricted. It cannot be attacked 
as violative of such of the fundamental 
rights as are specified in the declaration. 
But no sooner the disability imposed by 
the declaration under clause (1) of Article 
359 ceases to operate than. the Ordi- 
nances would be exposed to attack that 
they are violative. of the rights conferred 


-by Part IIL. Thus the Ordinances by them- 


selves do not wholly take away the right 
to challenge the order of detention, 
. ae (Para 67) 


Any complaint that a person is de- 
tained, although there are no grounds for 
‘detention or that the grounds are non- 
existent or unrelated, is really a com- 
plaint that it is an arbitrary exercise of 
power violative of Articles 14, 21 and 22 
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of the Constitution and cannot be upkeld 
while a declaration under Article 359 (1) 
subsists. (Para 69) 


(H) Constitution of India, Arts. 19. 21- 


— Andhra Pradesh Revenue Recovery 
Act (2 of 1864), Ss. 48, 49 — Validity. 


Sections 48 and 49 of -A. P. Reveaue 
Recovery Act are neither invalid nor is 
the challenge to their validity on the 
ground that they violate Articles 19 and 
21 of the Constitution entertainable by 
the High Court during the period of .cec- 
laration under Article -359 (1). The war- 
rant of arrest and detention issued in cən- 
formity with those provisions is <lso 
therefore immune from attack on -hat 
ground. AIR 1956 SC 20 = 1956 Cri LJ 
129 and AIR 1957 SC 688 = 1957 Cri LJ 
1032, Rel. on. (Paras 82, 83) 

(1) Andhra Pradesh Revenue Reco- 
very Act (2 of 1864), 
quirements of. 

As to the requirements of Sections 48 
and 49, firstly there shoud be an arraar 
of land revenue which cannot be liquicat- 


ed by the sale of the prorerty of the de- 
faulter or of his surety and secondly the 


Collector should have reason to beli=ve 
that the defaulter or his surety is wilfclly 
withholding the payment of arrears or nas 
been guilty of fraudulent conduct in order 
to evade payment. It is necessary hat 
both those conditions be satisfied beore 
the arrest of a defaulter of land revenue 
could be ordered, Once these two cordi- 
tions are satisfied then a warrant of arrest 
may be issued and the defaulter imori- 
soned for the prescribed period. Even if 
the petitioners have no property, it fol- 
lows that the arrears due from them can- 
not be liquidated by the sale of their pro- 
perty, What the section contemplates is 
not the existence but the non-existence of 
property of the defaulter by the sale of 
which the arrears of revenue can be licui- 
dated. Where either ‘because the defzul- 
ters do not have any property or beceuse 
. the defaulters own properties. but they 
cannot be brought to sale for some rea- 
sons. the result is the same that the 
arrears cannot be liquidated by the sale 
of the property of the dezaulter, The =rst 
requirement of Section 48 must therečore 
be found to have been satisfied. W, P. No. 
3802 of 1974, D/- 1-8-1974 -(Andh. Pza., 
Rel. on.. (Paras 80, 90) 


(J) Andhra Pradesh Revenue Reco- 
very Act (2 of 1864), S. 48 — patietecuon 
of authority. 

From the mere fact iat one of the two 
alternatives was not struck off from the 
prescribed pro forma of the warrant of 
arrest signed by the District Revenue 


Officer it cannot be said chat 
the District Revenue Officer did 
not apply his issuing 


mind in 


P. Venkataseshanma v. State (FB) 


Ss, 48, 49 — Re- 
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the order and has mechanically signed it 
when apart from signing the warrant of 
arrest the District Revenue Officer re- 
corded in the order that the defaulters 


. were wilfully withholding the payment of 


revenue, (Para 91) 
_ (K) Andhra Pradesh Revenue Re- 
covery Act (2 of 1864), Ss. 48, 49 — No- 
tice to defaulter if necessary — Violation 
of principles of natural justice — (Con- 
stitution of India, Arts. 226. 14). 


Sections 48 and 49 do not in terms 
lay down that before issuing a warrant 
for arrest and detention of a defaulter .a 
notice must be issued to the defaulter. 
S. 48 is held to be not violative of any 
provision of the Constitution or otherwise 
ultra vires for not providing for a notice 
to the defaulter. When the Collector is 
enjoined to satisfy himself about the cir- 
cumstances in which he can reasonably 
believe that the two conditions in S 48 


_are satisfied, it cannot be said that the 


power vested in the Collector to take ac- 
tion under Sections 48 and 49 of the Act is 
arbitrary or violates the principles of na- 
tural justice merely because the defaul- 
ters are not given prior notice of the pro- 
posed action. AIR 1957 SC 688 = 1957 Cri 
LJ 1032, Rel. on. (Paras 92, 93). 


Cases. Referred: Chronological Paras 
AIR 1975 Andh Pra 315 = ILR . (1975) 
Andh Pra 310 (FB) 0 


D 
AIR 1974 SC 806 = 1974 Cri LJ 690 17, 


l 66 
AIR 1974 SC 1300 =. 1974 Lab IC- 841 47 


(1974) W. P. No, 3802 of 1974, D/- 1-8- 
1974 (Andh. Pra.) 90 
AIR 1973 SC 1425 = 1973 Cri LJ 1155 65 
AIR 1973 SC 1461 = 1973 Supp SCR 1 59. 
66 
AIR 1970 SC 564 = (1970) 3 SCR 580 48 
AIR 1970 SC 1002 = 1970 Mah LJ 561 41 
AIR 1970 SC 1275 = (1970) 3 SCR 498 


; 62, 65 
AIR 1968 SC 765 = 1968 Cri LJ 972 = 
1968 Lab IC 872 18, 69 

AIR 1967 SC 1170 = (1967) 2 SCR 454 
59, 64 


AIR 1967 SC 1335. = 1967 Cri LJ 1204 18 
AIR 1966 SC 657 = 1966 Cri LJ 586 36, 
61 
AIR 1966 SC 740 = 1966 Cri LJ 608 36. 61 
AIR 1966 SC 1078 = 1966 Cri LJ 812 62, 
63 


AIR 1964 SC 173 = (1964) 1 Cri Ar 132 


39. 70 

AIR 1964 SC 334 = (1964) 1 Cri Ly 257 61 
AIR 1964 SC 381 = (1964) 1 Cri LJ 269 

18. 27, 30. 31. 32. 33. 35: 


- 36 39. 51, 61, 70. 75 
AIR 1962 SC 1019 = 1963 Supp (1) SCR 
912 
AIR 1959 SC 149 = 
528 


56 
1959 Supp (1) pa 
50 
AIR 1957 SC 688 


1957 Cri LJ 1032, 81, 
' 82, 99 
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AIR 1956 SC 20 = 
AIR 1950 SC 27 = 
1947 AC 573 


K. G. Kannabhiraman, 
dary for A.- Panduranga Rao, K. Raghava 
Rao and C, Padmanabhareddy, for Peti- 
tioner: Advocate General and C. Obul- 
. pathi Chowdary for Public Prosecutor on 
bekalf of all Respondents, . 


1956 Cri LJ 129 82 
öl Cri LJ 1383 65, 69 
69 


MADHAVA REDDY, J.:— The main- . 


tainability of these petitions under Art. 
226 of the Constitution of India during the 
period in which proclamation of Emer- 
gency under Art, 352 and the declaration 
of the President of India under cl. (1) of 
Article 359 is in force and the validity of 
the amendments effected in the Mainten- 
ance of. Internal Security Act 1971, by 
the two Amending Ordinances öf- 1975 
arise for consideration in these. Writ Peti- 


`- tions, Having regard to the- general im- 


portance of these cuestions and-the far 
reaching consequences of these amend- 
ments these petitions have been referred 
to a Full Bench. 

2. The first of Hese writ petitions. 
is for the release of an advocate of this 
Court, Sri P. Venkateswarlu, who was 


arrested and detained under the .provi- ` 


sions of the Maintenance of Internal Se- 
curity Act. 1971 hereinafter referred. to as 
the ‘Principal Act.’ ` 


3 Sri P. Venkateswarlu was 
arrested on the intervening night of '25/ 


26th June, 1975. at 1-30 A.M, under Sec- 


tion 3 (1) (a) Gf) of the Maintenance ` of 
Internal Security Azt, 1971. This writ pe- 
tition was mcved.on the morning of his 
arrest along with. a petition . W. P. M. P. 
No. 5081 of 1975 praying for a direction 
to the State of Anchra Pradesh. the Ins- 
pector General of Police, Andhra Pradesh 
and the Commissioner of Police, Hydera- 
bad City, the respondents herein, to per- 
mit him to attend to his work ‘between 
10-00 A. M. and 5-00 P.M, pending | the 
disposal of the Writ Petition. . 


4. It was alleged that Sri P. Ven- 
Kateswarlu was defending “the accused 
who have been imp-icated in what is call- 
-ed by the respondents as “Naxalite Move- 
ment”. He had filed petitions for the issue 
of a Writ of Habeas Corpus for the re- 
lease of some of them alleging that the 
respondents were torturing the arrested 
-persons and the High Court was pleased 
to order the Inspector-General of Police 
to file a counter with regard to those alle- 
gations, It is the case of the petitioner 


that as a sequel to this. Sri P. Venkate- - 


swarlu was arrested along with eleven 
others. who are all members of the Strug- 
gle Committee formed to save the lives of 
Bhoomaiah and Gista Gowd whose peti- 
tion questioning the execution of the 
death sentence passed against them is 
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P. A, Chow-, 


. “the Maintenance of - Internal 
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pending before this Court. Sri P. Venkate- 
swarlu, who is a member of that. Commit- 
tee and Convenor of the Civil Liberties 


Committee had convened a national con- 


vention of all the opposition parties to be 
held on 6th July 1975 was arrested in 
order to prevent him from exercising his 
freedom and liberty in furtherance of a 

public cause. It is alleged that in these 
circumstances the detention of the peti- 
tioner is mala fide and a colourable exer~ 
cise of power. ` 


5. As it was also asserted that no 
grounds in fact.existed and were placed 
before the detaining authority by ‘the 
time Sri P. Venkateswarlu was arrested 
and detained, and as the leerned Public 
Prosecutor was present in the Court to 
take notice of the petition vehemently as- 
serted that that allegation was not true, 
the Court ‘directed the Public Prosecutor 
to furnish a copy of the grcunds of de- 
tention for the perusal of the Court the 
next day. The grounds of detention were 
accordingly placed ‘before the Court, By 
the time the matter came up before the 
Court on Ist July, 1975 to which date the 
petition was adjourned, the President of 
India issued on 27-6-75 a proclamation of 


. emergency under Article 352 of the Con- 
-stitution of India. The text of the. procla- 


mation is as follows:— . 


“In the exercise of the powers confer- 
red by clause (one) Article 352 of the 
Constitution, I, Fakhruddin Ali Ahmed, 


-President of India. by this Proclamation 


declare that a grave emergency exists, 
whereby the security of India is threaten- 


-ed by internal disturbances.” 


6. On 30-6-1975, the President in 
exercise of the powers conferred on him 
by Clause (1) of Article 123 of the Consti- 
tution. promulgated an Ordinance called - 
Security 
(Amendment) Ordinance, 1975 hereinafter 
referred to as the “First Amendment Or- 
dinance” under which certain provisions 
of the Principal Acts were to have effect 
subject to the amendments specified in 
the Ordinance and certain new provisions 
were either substituted or added in- the 
Principal Act. The First Amendment Or~- 
dinance reads as follows:— . 


“The Maintenance of Internal Secu- 
rity (Amendment) Ordinanc2, 1975. 
Promulgated by the President in the 


26th year of the Republic of India. 


An Ordinance further to amend the 


‘Maintenance of Internal Security Act, 


1971. a 
Whereas a grave emergency exists 
whereby the security of India is threaten- 


ed by external aggression and internal 
disturbance : 
And whereas Parliament is not in 


Session and the President is satisfied that 
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circumstances exist which render it neces- 
sary for him to take immediate action. 

Now, therefore in exercise of the 
powers conferred by Clause (1) of Article 
123 of the Constitution, the President is 
pleased to promulgate the following Dr- 
dinance : 


MISA AMENDMENT ORDINANCE: 


1. (1) This Ordinance may be caled 


the Maintenance of Internal Security 
(Amendment) Ordinance, 1975, 

(2) It shall come into force at once. 

2. During the period of operation of 
this Ordinance, the Maintenance of Imer- 
nal Security Act, 1971 (hereinafter recer- 
red to as the Principal Act). shall fave 
effect subject to the amendments specifi- 
ed in Sections 3, 4 and 5. 

3. In Section. 14 of the Principal Act, 
for sub-section (2) the following sub—ec- 
tion shall be substituted namely: ` 

(2) The revocation of a detention 
order shall not bar the making of ano=her 
detention order under’ Section 3 ageinst 
the same person. 


4.-In Section 15 of the Principal © Act 


after sub-section (5) the following sub- 
section shall be inserted namely: 
(6) Notwithstanding anything ‘con- 


tained in any other law and save as other- 
wise provided in this section, no person 
against whom a detention order made 
under this Act is in force shall be rel=as- 
ed whether on bail ‘bond or otherwise” 


5. After Section 16 cf the Princpal 
‘Act, the following section shall be in- 
serted, namely : 


“16-A (1) Notwithstanding any fing 
contained in this Act or any rules of na- 
tural justice. the provisions of this seccion 
shall have effect during the period of 
operation of the proclamation of Emer- 
gency issued under Clause (1) of Aricle 
352 of the Constitution on the 3rd day of 
December, 1971 or the proclamation of 
Emergency issued under that clause on 
the 25th day of June, 1975 or a perioc of 
12 months from the 25th day of June, 
1975 whichever period is the shortest. 


(2) The case of every person ageinst 


whom an order of detention was made on 
or after the 25th day of June 1975 but 
before the commencement of the Main- 
tenance of Internal Sesurity (Amend- 
ment) Ordinance, 1975 shall unless such 
person is sconer released from detent_on, 
be reviewed within 15 days from cuch 


commencement by the apprropriate Cov- | 


ernment for the purpose of determizing 


whether the detention of such person 


under this Act is necessary for dea_ing 
effective with Emergency in respect -of 
which the proclamations referred to in 
sub-section (1) have been issued (herzin- 
after in this section referred to as the 
Emergency) and if on such review, the 
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appropriate Government is satisfied that 
it is necessary to detain: such person for 


_ effectively dealing with the Emergency. 


that- Government may make a declaration 
to that effect and communicate a copy of 
the declaration to the person concerned. 
(3) When making an order of deten-- 
tion under this Act against amy person 
after the commencement of the Mainten- 
ance of Internal Security. (Amendment) 
Ordinance, 1975 the Central Government 
or the State Government or as the case 
may ‘be, the Officer making the order of 
detention shall consider whether the de- 
tention of such person under this Act is 
necessary for dealing effectively with the 
Emergency: and if, on such consideration, 
the Central Government or, as the case 
may be, the State Government or the off- 
cer is satisfied that it is necessary to de- 
tain such person for effectively dealing 
with the Emergency that Government or 
officer may make a declaration to that 
effect and communicate a copy of the dec- 
laration to the person concerned.” 


7. The President of India issued 
another proclamation under Clause (1) of 
Article 359 of the Constitution of India on 
Ist July, 1975 which reads as follows:— 


“EMERGENCY” —~ PRESIDENT'S. ORDER 

REGARDING SUSPENSION OF THE 

RIGHTS UNDER ARTICLES 14. 21, AND 

22 OF THE CONSTITUTION OF INDIA. 

(G. O. Rt. No. 1650, General Administra- 
- tion (SC. D) Ist July, 1975) 


The following order of the ‘President 
of India, is republished:— 


“G.-S. R. 361 (E):— In exercise of the 
powers conferred by clause (1) of Article 
359 of the Constitution the President 
hereby declares that the right of any per- 
son (including a foreigner) to move any 
court for the enforcement of the rights 
conferred by Article 14, Articles 21 and 
22 of the Constitution and all proceedings 


| pending in any ccurt for the enforcement 
of the above mentioned rights shall re- 


main suspended for the: period during 
which the. proclamation of emergency 
made under clause (1) of Article 352 of 
the Constitution on the third December, 
1971; and on the 25th June, 1975 are both 
in force. 


This order shall extend to the whole 


of the territory of India except the: state 
of Jammu and Kashmir. ` 


This order shall be in addition to and 
not in derogation of any order made be- 
fore the date of this order under clause 


- (1) of Article 359 of the Constitution.” 


8. At the adjourned date of hear- 
ing of the case the respondents stated that 
the grounds of detention were not served 
on the detenu who waz detained under 
the -provisions of the Principal Act and 
they took the stand that they are not re- 
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_ quired to serve the grounds of detention 
having regard to the declaration of Emer- 
gency’ and the subsequent change in law. 
It was. also pointed cut that the detenu’s 
right to move.the Court for enforcement 
of any of the rights conferred by Articles 
14. 19, 21 and 22 of the Constitution was 
taken away and.on that basis a prelimi- 
nary Gbjection to the maintainability of 
the Writ Petition in the- altered. circum- 
stances. was raised, - - ` Ss 

9. Mr. Kannabhiraman, learned 
counsel for the petitioner, took time and 
raised additional grounds questioning the 
validity of the declaration under Cl. (1) 
of Article 359 of the Constitution and the 
validity of the Firs: Amendment Ordi- 
nance in general and in particular clause 
(5) thereof by which Section 16-A was 
introduced in the Principal Act. It is-con- 
tended that this Amendment Ordinance is 
ultra vires of the powers vested in the 
President under Article 123: of the Con- 
stitution. This. amendment ‘tampers with 
the basic structures or the forms of the 
Constitution’ and is, therefore, void. It is 
also violative of the right conferred on “a 
person ‘by Article 226 of the Constitution 
for, in effect the right‘of the detenu. to 
move the Court is taken away. It was also 
contended therein that. even the provi- 


sions of the amended ordinance have not- 


been complied with in, detaining’ the 
‘detenu and hence the detention was. ille- 


gal and void. ` i 


10. In the counter-affidavit filed 
on behalf of the respondents “on 8th 


Juiy, 1975 allegations of mala fides 
and exercis2 - of the power’ in 
arresting anid detaining . Sri P. Ven- 


_kateswarlu being im colourable (exer- 

cise) was denied. It was further stated 
that the detention of the petitioner had 
no hing to de with his entering appear- 
ance in Courts for certain accused or with 
any of his activities relating to the con- 


vening of a meeting for protesting against | 


the execution of the death sentences of 
Bhoomaiah and Kista Gowd. The exercise 
of the power of detention was said to be 
based om the satisfaction reached by the 
Commissioner of Police that Sri P. Ven- 
kateswarlu was ecting in a manner pre- 
judicial to the maintenance of public 
order and that. his detention was neces- 
sary particularly during the Emergency 
declared by the President of India on 
25-68-1975. In view of the declaration, 
‘made by the President under clause (1) of 
Article 359 suspending the right of a‘ per- 
son to move for the enforcement of the 
rights conferred by Articles.14, 21 and 22 
the writ petition was not maintainable. 
The First Amendment Ordinance is not 
invalid on any ground and that under the 
provisions of the Principal Act as amend- 
ed by the Ordinarce. the ‘respondents 
were not bound to sarve the grounds for 


‘s@ction was also 
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detention either during the period of.re- 
view or during the period when the dec- 
laration under Section 16-A is in force. 


It was also contended that Sec. 16-A 
does not amend any provisions of the 
Constitution, much less does it alter its 
basic structure or form, In any event, the 
petitioner has no right to move the Court 
for his release. so long as the declaration 
of the President under Clause (1) of Arti- 
cle 359 of the Constitution suspending the 
right to move the court for enforcement 
of the rights conferred under Articles 14, 
21 and 22 lasts. 


Íl. Writ Petition No. 3374 of 1975 
was filed for the release of Sri Gottipati 
Murali Mohan, another Advocate, who 
was also arrested and detained in the 
Central Jail, Rajahmurdry on 25th June. 
1975 under Section 3 (1) (a) (ii) of the 


` Principal Act..Writ Petition No, 3642 of 


1975 also is a ‘petition for a writ of Ha- 
beas. Corpus for the release of Tarimella 
Ramadoss Reddy. an advocate practising 
at Anantapur who has- been detained by 
an order of the District Magistrate, Anan- 
tapur dated 26-6-1975 made under Sec- 


tion 3 (1) (a) (ii) and (iii) of the Main- 


. tenance of Internal Security Act, 1971. 


These writ petitions also raise the -same 
grounds as the first one. | 


l 12. . By the time these writ peti- 
tions came up before the Full Bench the 
Principal Act was further amended by the 
President of India in exercise of the 
powers conferred on him under Article 
123.(3) of the Constitution, an 15th July, 
1975 by issuing the Maintenance of Inter- 
nal Security (2nd Amendment) Ordinance, 
1975 hereinafter referred to as the Second 
Amendment Ordinance, In particular this 
Ordinance declares that Sections 8 to 12 
of the Principal Act shall not apply in the 
case of persons detained under ‘a detén- 
tion order to which sub-section (2) of 
Section 16-A of the Act applied. A new 
introduced declaring 
that no person detained under the Act 
Shall have any right to personal liberty 
by virtue of natural law or common Jaw 


‘if any. The Second Amencment Ordi- 


nance reads as follows: l . 

“1. (1) This Ordinance may be called the 
Maintenance of Internal Security (Second 
Amendment) Ordinance. 1975. 

(2) Section 6 shall be deemed to have 
come into force on the 25th day of June, 
1975 and the remaining provisions of .this 
Ordinance shall be deemed to have come 


_ into force on 29th day of June 1975. 


_2. In Section 4 of the Maintenance 
of Internal Security Act, 1971 (herein- 
after referred to as the Principal Act) for 
the words and figures ‘Code of Criminal: 
Procedure, 1898’ the words and figures 
‘Code of Criminal Procedure. 1973’ shall 
Þe substituted. ; we 
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3. In Section 7 of the Principal Act 


(a) In clause (A) for sub-section (1) 
for the words and figures ‘'Presidəney 


Magistrate or a Magistrate of -the First 
Class having jurisdiction in the place 


where the said person ordinarily resides 
and thereupon the provisions of Seczions 
87, 88 and 89 of the Code of Criminal 
Procedure, 1898’ the words. figures and 
brackets ‘Metropolitan Magistrate cr a 
Judicial Magistrate of the First Class hav~ 
ing jurisdiction in the place where the 
said person ordinarily resides and there~ 
upon the provisions of Sections 82 to 86 
(both inclusive) of the Code of the Crimi- 
nal Procedure 1973, shall be substitu-ed. 

(b) In sub-section (2) for the words 
and figures ‘Code of Criminal Procedure 
1898, the words and figures ‘Code of Cri- 
minal Procedure. 1973’ shall be substi- 
tuted. 

4. In Section 15 of the Principal Act 
after sub-section (3) the following sub- 
section shall be inserted. namely: _ B-A) 
If the appropriate Government has reason 
to believe that any person who has fziled 
to surrender himself in the manner steci- 
fied in sub-section (3) has absconded or is 
concealing himself that Government may 
make a report in writing of the fact to a 
Metropolitan Magistrate or a Jucicial 
Magistrate of the First Class having juris- 
diction in the place where the said pecson 
ordinarily resides and thereupon, the oro- 
visions of Sections 82 to 86 (both inclu- 
sive) of the Code of Criminal Procecure, 
1973 shall apply in relation to such’ ser- 
son as they apply in relation to a pé‘son 
who has abseonded or is concealing aim- 
self so that a warrant issued by the Magi- 
strate cannot be executed. 

5. In Section I6-A of the 
Act inserted therein by. the Maintenance 
of Internal Security (Amendment) C rdi- 
nance 1975:— l 

(a) In sub-section (2) for the words 
‘every personi against whom an order of 
‘detention was made’ ‘the words and brac- 
` kets ‘Every person (includirig a foreigner) 
against whom an order of detention was 
- made under this Act’ shall be substitéted. 
(b) In sub-section (3) after the words 


“An order of detention under this’ Act ` 


against any person” the ‘brackets and 
words “(including a. foreigner)” shall be 
inserted. 


(6) In the case of every person de~ 
tained under a detention order to waich 
the provisions of sub-section (2) apply 
being a person the review of whose zase 
is pending under that sub-section or in 
respect of whom a declaration has ° seen 
made in that sub-section: — 


(i) Sections 8 to 12 shall not apply and 


(ii) Section 13 shall apply subject to 
the modification ‘that the words and ägu- 
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res which has been confirmed under Sec- 
tion 12 shall be omitted. 

(7) In the case of every person de- 
tained umder a detention order to which 
the provision of sub-section (3) apply be- 
ing a person in respect of whom a decla- 
ration has been made under that sub-sec- 
tion: 

(i) Section 3 shall apply subject to 
the modification that for sub-sections (3) 
and (4) thereof the following sub-section 
shall be substituted, namely:— 

(3) When any order of detention is 
made by a State Government or by an 
officer subordinace to it the State Gov- 
ernment shall within twenty days for- 
ward to the Central Government a report 
in respect of the order.” 

(ii) Sections 8 to 12 shall not apply 
an 

(iii) Section 13 shall apply subject to 
the modification that the words and figu- 
res ‘which has been confirmed under Sec- 
tion 12’ shall be omitted. 

§, Section 18 of the Principal Act 


‘shall be renumbered as Section 19 thereof 


and before that section as so renumbered 
the following section shall be inserted 
namely: 
Exclusior. of 
common law or 
Natural iaw 
Rights, if any, 


18. No person (including a 
Foreigner) detained under 
this Act shall have any 
-tight to persona] liberty 
y. virtue of natural law or 

common law if. any, 


7. Anything done or any action taken 
under the Principal Act as amended by 
the Maintenance of Internal Security 
(Amendment) Ordinance, 1975 shall be 
deemed‘ to have been done or taken undér 
the Principal Act as amended by that Or- ` 
dinance and this Ordinance.”. 


13. The validity of this Ordnance 
also is impugned on the same grounds as 


_the first one. It was also faintly urged 


that the proclamation of Emergency 
under Art. 352 vias not warranted and 
that the declaration under clause (1) of 
Article 359 is invalid. 

-= T On behalf, of the respondents, 
the petitioners’ right to move the Court 
and the maintainability of all these peti- 
tions is challenged. 

15. The preliminary objection rais- 
ed to the maintainability of these writ pe- 
titions require tne consideration of ‘the 
following questions: 

(1) Whether the ` proclamation of 
Emergercy under Cl.. (1) of Article 352 of 
the Constitution can be called in ques- 
tion in a Court of Law? 


(2) Whether the declaration. made by 
the President under Clause (1) of Article 
359 of the Constitution suspending the 
right to move a Court for enforcement of 
the rights conferred by Articles 14, 21 
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and 22 of the Constitution can be chal- 
lenged in any court of law? 


(3) Whether the Maintenance of In- 
. ternal Security (Amendment) Ordinance 
- 1975 is vali in lew and whether its vali- 
dity can be questioned during the period 
of Emergency when the declaration under 
cl. (1) of Article 389 of the Constitution 
is in force? . 

(4) Whether the Maintenance of In- 
ternal Security (Second Amendment) Or- 
dinance 1975 is valid in law and can be 
questioned during the period of Emergen- 
cy when the declaration under clause (1) 
of Article 359 of the Constitution is in 
force? 

(5) Whether, during the continuance 
of the Emergency and declaration under 
cl. (1) of Article 359, the High Court is 
precluded from entartaining any petition 
complaining of illegal arrest and deten- 


tion and from directing release of such 
person? - 
16. Article 352 of the Constitution 


of India confers powers on the President 
to declare that a grave Emergency exists 
whereby the security of India or any part 
of the territory thereof is threatened by 
war or external aggression or internal 
disturbances. Such a declaration may be 
made by proclamation upon his satisfac- 
tion to that effect. Article 352, in so far 
as it is relevant for the present purpose 
reads as follows:— 

“352 (1) If the President is satisfied 
that a prave Emergency exists whereby 
- the security of India or of any part of the 
territory thereof is threatened, by war or 
external aggression or internal disturb- 
ance he may,. by proclamation, make a 
declaration to that effect. 

(2) A proclamation 
clause (1)}— . 

(a) may ba revoked by a subsequent 
proclamation; 

_ (b) shall be laid before each House 
of Parliament; 

(c) shall cease to operate at the - ex- 
piration of two months......... that period 
ii has been approved by resolutions o 
both Houses of Parliament: . - 


issued under 


Provided that if any such Proclama- — 


tion is issued at a time when the House 
of the People has been dissolved or the 
dissolution of the House of the People 
takes place during the period of two 
months referred to in sub-clause (c). and 
if a resolu ion approving the proclama- 
tion has been passed by the Council of 
States, but no resolution with respect to 
such Proclamation has been passed by the 
House of the People before the expiration 
of that period. the proclamation shall 
cease to operete at the expiration of 
thirty days from the date on which the 
‘House of the People first sits after its re- 
constitution unless before the expiration 
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of the said period of thirty days a resolu- 
tion approving the Prozlamation has been 
also passed by the House of the Peanle. 

(3) Proclamation of Emergency dec- 
laring that the security of India or of any 
part of the territory thereof ‘s threatened 
by war or by external aggression or by 
internal disturbance may be made before 
the actual occurrence of war or of any 
such aggression or disturbance if the Pre- 
sident is satisfied that there is imminent 
danger thereof.” 

Upon such a proclamation being made. 
the provisions of Article 19 of the Cons i- 
tution stand supended by virtue of Arti- 
éle 358 of the Constitution. Article 358 
reads as follows: 


“358, While a Proclamation of Emer- 
gency is in operation, nothing in Article 19 
Shall restrict the power of the State as 
defined in Part III to make any lavy or to 
take any executive action which the State 
would but for the provisions contained in 
that Part be competent to make or to 
take, but any law so made shall, to the 
extent ‘of the incompetency cease to have 
effect as soon as the proclamation ceases 
to operate, except as respects things done 
or omitted to be done before the law so. 
ceases to have effect.” l 


Under clause (1) of Article 359. fur- 
ther power to suspend the enforcement of 
all or any of the rights conferred by Part 
III of the Constitution during the period 
of Emergency is vested in the -President 
by making a declaration to that effect. 


_ Article 359 reads as follows:— 


“359 (1) While a Proclamation of 
Emergency is in operation. the President 
may by order declare that the right to 
move any court for the enforcement of 
such of the rights conferred by Part III 
as mav be mentioned in the order end all 
proceedings pending in any court for the 
enforcement of the rights so mertioned 
shall remain suspended for the  pericd 
during which the Proclamation is in force 
or for such shorter period as may þe spe-. 
cified in the order. 


(2) An order made as aforesaid may 


_ extend to the. whole or any part of the 


territory of India. E 
(3) Every order made under clause (1) 
shall. as soon as may be after it is made, 


-be laid before each House of Parliament.” 


17. - The Emergency itself may be 
declared whenever the security of India 
or any part thereof is threatened either 
by war or external aggression or by in- 
ternal disturbances. Thus. the power to 
declare an Emergency expressly con- 
ferred by Art. 352, when exercised. auto- 
matically results in the suspension of the 
provisions of Art. 19 by virtue of what is 
contained in Article 359. Having regard 
to the circumstances prevailing within 


the territory of India, the Presidert may 
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suspend the enforcement of the rights 
conferred by Part III of the Constitttion 
or any of the rights mentioned therein. If 
the President chooses to make a declara- 
tion under Article 359 (1) the right to 
seek enforcement of such other rights as 


are conferred by Part-III of the ConsHtu-. 


tion and which are referred to in the Jec- 
laration made under Art, 359 (1) is also 
taken away either for the whole of the 
period of Emergency or such sharter 
period as may be specified in the dec-ara- 
tion. But a proclamation to the effect that 
a grave Emergency exists whereby the 


security of India or any part thereof is’ 


threatened, may be. made by the Fresi- 
dent upon his own Satisfaction. Whether 
or not there is a real emergency and zhe- 
ther the President was justified in mak- 
ing a proclamation under Article 352 1s 
a matter which is not within the purview 
of the Court. Any proclamation of Emer- 
gency made by the President under .Artl- 
cle 352 (1) is required tc be laid under 
Art, 352 (2) (b) before each House of Par- 


lament and in view of clause (c) theeof. - 


unless approved by resolution of 20th 
Houses of Parliament, it ceases to p€- 
rate at the expiration of two months 


A declaration made by the President 
under clause (1) of Art. 359 is also re- 
quired to be laid, as soon as may be, be- 
fore each House of ‘Parliament. The d=cla- 
ration under Article 359 (1) lapses or the 
expiration of the period of Emergency or 
such shorter period as is specified therein. 
It cannot outlive the emergency. The in- 
tention of the Constitution-makers is thus 
evident that the right to move a Cour- for 


enforcement of the rights conferred by — 


Part II] should in no case last a miaute 
beyond the period of Emergency itself, In 
Bhut Nath v. State of West Bengal, AIR 
1974 SC 806 = (1974 Cri LJ.690) where 
it was contended that “the detenticn of 
the petitioner. therein was arbitrary and 
may continue indefinitely if the prccla- 
mation of emergency becomes a constant 
fac- of constitutional life and must tbere- 
fore be regarded as unconstitutional’. the 
Supreme Court declared, . 


“we have to reject summarily the 
last submission as falling outside the 
orbit of judicial control and wandering 
into the para-political sector, It was ergu- 
ed that there was no real emergency and 
yet the Proclamation remained unretract- 
ed with consequential peril to fundamen- 
tal rights. In our view, this is a political. 
not justiciable issue and the appeal skould 
be to the polls and not to the courts. The 
traditional view, sanctified. largely by 
some American decisions, that  pol-tical 
questions fall outside the area of judicial 
review, is not a constitutional taboo Fut a 
pragmatic response of tne Court to the 
reality of the inadequacy to decide such 


~ 
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issues and to the scheme of the Constitu- 


tion which has assigned to each branch 
of Government in the larger sense a cer- 
tain jurisdiction. x x x 
x x x 
True, an emergency puts a broad blanket 
blind folding of the seven liberties of 
Article 19 and its baseless prolongation 
may devalue democracy. That is a politi- 
cal matter de hors our ken, for the vali- 
dity of che proclamation turns on the 
subjective satisfaction of the President 
that a grave emergency, of the kind men- 
tioned ir. Part XVIII or its imminent dan- 
ger exisis.”. 
It was further observed: 


“Buz this large and sensitive debate 
about the Courts power hardly arises 
here because basically it is a matter least 
fit for adjudication by judicial methods 
and materials and clearly the onus of 
establishing the effective end of emer- 
gency and absence of any grounds what- 
ever for the subjective satisfaction of the 
President, heavy as it is, has hardly been 
discharged, Academic exercises in ‘consti- 
tutional law are not for courts but jurists 
and we decline to hold the continuance of 
emergency void.” 

‘In- view of the above pronouncement 
of the Supreme Court, it is futile to con- 
tend before a court of law that the decla- 
ration of Emergency under Article 352 of 
the Constitution is unwarranted 
circumstances. The Proclamation of Emer- 
gency under Article 352 enjoys immunity 
from attack in a Court of law, 


i18.. It was, next submitted that the 
declaration made by the President under 
Clause (1) of Article 359 could always be 
questioned as not warranted in the pre- 
sent situation of the country. Reliance for 
this contention was placed upon the judg- 
ment of the learned Chief Justice Ghulam 
Sarwar v. Union of India, AIR. 1967 SC 
1335, In that case, distinguishing what was 
stated in Mohan Chowdury v. Chief Com- 
missioner, Union Territory of Tripura. 
AIR 1964 SC 173, at p, 177 the Court held 
that the: validity of the President's order 
issued under Article 359 (1) of the Consti- 
tution could be questioned if it infringed 
the provisions of Article 14 of the Consti- 
tution: The position in this behalf how- 
ever, was reconsidered in Mohd. Yaqub v. 
State of J. & K., AIR 1968 SC 765 by. a 
later Censtitution Bench of the Supreme 
Court comprising of seven Judges includ- 
ing Hidayatullah, J., who was a party to 
the earlier decision in Ghulam Sarwar v. 
Union of India, AIR 1967 SC 1335. 
the Supreme Court observed at p. 768:— 


“It will be seen from the terms of 
Article 359 that it gives categorical pow- 
ers to tne President during the period 
when a Proclamation of Emergency is in 
operation to suspend the enforcement of 
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any of the fundamental rights conferred 
by Part III. It is for the President to de- 
cide the enforcement of which of the fun- 
damental rights should be suspended dur- 
ing the operation of the Proclamation of 
Emergency. There is nothing in Art. 359 
which in any way. limits the power of 
the President to-suspend the enforcement 
of-any of the fundamental rights confer- 
red by Part III. It is to our mind. quite 
clear that the President has the power to 
suspend the enforcement of any of the 
fundamental rights conferred by Part ITI 
and there is nothing thereunder which 


makes any distinction between-one fun- 


damental right or another, As Article 359 
stands; it seems to us, it clearly envisages 
that once a Proclamation of Emergency 
has been issued, the security of -India-or 
any. part of the territory thereof may re- 
quire that the President should suspend 
the enforcement of-any of the fundamen- 
tal rights conferred by Part III. There is 
in.our opinion no scope for inquiry into 
the question whether the fundamental 
right the enforcement of which the Pre- 
sident has suspended under Article 359 
has anything to do with the security of 
India which is threa:ened whether by war 
or ‘external aggressicn or internal disturb- 
ance, for Article 359 posits that it may 
be necessary for the President to suspend 
‘any of the fundamental rights in Part III 
for the sake of the security of - India. 
There is thus a basic assumption in Arti- 
cle 359 that it may be necessary for. the 
President to suspend the enforcement of 
any of the fundamental rights conferred 
` by Part III in the interest of the security 
of India. If he considers that necessary; 
it is unnecessary in the face of that basic 
assumption to inquire whether enforce- 


ment of a particular fundamental right 


suspended by the President has anything 
to do with the security: of India, for that 
is implicit in Article 359. It follows there- 


fore that it is open to the. President. to. 


suspend the enforcement of any of . the 
fundamental rights conferred by Part III 
by an order under Article 359 and 
Article shows that wherever such suspen- 
sion is madé it is in the interest of the 
security of India and no further proof of 
it is necessary.’ 


. The court then, dealing with the ques- 
tion whether an order. made under Arti- 
cle 359 is a law made by a State within 
the meaning of Article 13 (2) of the Con- 
stitution and has therefore to be tested 
under Part III of the Constitution held: . 


“If the order is a law within the 
meaning of Article 13 (2), the result would 
be that though the order says that the 
enforcement of a particular fundamental 
right is suspended during ‘the period of 
emergency the order can. still be -tested 
with the aid of Art, 13 (2).on the anvil of 
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' how an order under Article 359 


this © 


A. I. R. 


the same fundamental! right. the enforce- 
ment of which it suspends, That would, 
in our opinion, result in making Art. 359 
completely nugatory, for then a declara- 
tion. made thereunder that the enforce- 
ment of certain fundamental rights is sus- 
pended during the period of Emergency 
would have no ‘meaning whatsoever. 
Therefore, applying the principle of har- 
monious construction we are of opinion 
that an order passed under Article 359 
cannot ‘be law for. the purpose of Article 
13 (2) assuming it to be law in its widest 
sense, Jt follows therefore that an order 


“under Article 359 der:ves its force ‘from 


Article 359 itself and takes. effect in ac- 
cordance with its tenor and cannot be 
affected by Article 13 (2) and cannot be 
tested under any of tha provisions of Part 
IMI of the Constitution which it suspends.” 
~ Repelling -the contention that an 
order making an unjus-ified discrimination 
in suspending the rigkt to move a court | 
under Article 14 would be void ‘at its. 
inception and would-be a still-born order, 
which contention was upheld in Ghulam 
Sarwar v. Union of India, AIR 1967 SC 
1335 = (1967 Cri LJ 1204) the Supreme 
Court in Mohd. Yaqub v. State of J. & K., 
AIR 1968 SC 765 = : (1968 Cri LJ 972) 
held: . 

“We must say with greatest respect 
that it is rather difficult to understand 
which 
suspends the enforcement of a fundamen-. 
tal right can be tested under that very 
fundamental right. £ X 
x x x x 
That woud in our opinion be arguing 
in a circle and make Article 359 comple- 
tely nugatory. It seems that the majority 
in Gulam Sarwar’s case (AIR 1967 SC 
1335) was also conscious of the fact that . 
the reasoning on which it came to the 
conclusion that an order made under Arti- 
cle 359 could be tested under Article 14, 
though it suspended chat Article, was 
open to the criticism that it was an argu 
ment in a circle.” 

The learned Judges fhen proceeded - 
to observe that it was difficult to appre- 
ciate the reasoning anc the distinction on 
which the decision in Ghulam Sarwar v. 
Union of India, AIR i967 SC 1335 = 


- (1967 Cri LJ 1204) was based, and held: 


“It seems to us that if Article 359 
is to have any meaning at all, and is not 
to be wiped out from tne Constitution, an 
order passed thereunder suspending a 
fundamental right cannot possibly be 
tested under that very fundamental right 
which it suspends, If tiat were permissi- 
ble no order under Art 359 could really 
be passed. If Article 353 is not to be ren- 
dered nugatory, it mus: be held that an 
order passed thereunder cannot be tested 
under the very fundamental right the en-- 
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forcement of which it suspends We must 
therefore. respectfully differ from the 
view taken. in Ghulam Sarwar’s case, AIR 
1967 SC 1335 = (1967 Cri LJ 1204) and 
hold that an order passed ‘under Article 
359 (1) cannot be tested with the aic of 
Article 13 (2) under that very fundamen- 
tal right the enforcement of which it sus- 
pends.” l 

Hidayatullah, J. who was a corzur- 
ring party to the judgment in Ghulam 
Sarwar’s case, AIR 1967 SC 1335 = (1967 
Cri LJ 1204) “that the judgment of Stbba 
Rao, C. J. in Ghulam Sarwar’s: case, AIR 
1967 SC 1335 = (1967 Cri LJ 1204). had 
expressed itself somewhat unhappily on 
the point on which it had been overruled 
in the judgment then delivered.” Buz at 
the same time, he was of the view that 
the judgment in Mohd, Yaqub v, Stace of 
J. & K., AIR 1968 SC 765 = (1968 Cr. LJ 
972) also suffers from a width of language 
in the other direction, Be that as it may. 
The Supreme Court of India has thus au- 
thoritatively laid down that a declarztion 
made under Article 359 (1) cannot ‘be 
questioned on the ground that it vioates 
any of the rights conferred by Part III or 
on the ground that there is no emergency. 
When the. existence of Emergency izself 
cannot be questioned, the power execs- 
ed by the President in making a dec ara- 
tion under clause (1) of Article 359 zan- 
not also be questioned on the ground that 
the emergency does not exist, Earlic, in 
Makhan Singh v. State of Punjab, AIR 
1964 SC 381 = (1964-1 Cri LJ 269), . the 
Supreme Court dealing with the Fresi- 
dential order of 3rd November, 1962 issu- 
ed under-Article 359 (1) observed: . 

“The power conferred on the Fresi- 
dent by Article 359 (1) is wide enough to 
enable him to make an order applicable 
to all parts of the country and to all citi- 
zens and in respect of any of the rights 
conferred by Part ITI.” 


Having regard to the above pronounce- 
ments of the Supreme Court, it must þe 
held that neither the proclamation of 
emergency under Art. 382 (1) of the Con- 


stitution nor the declaration of the Fresi-- 


dent that the right to move courts foz en- 
forcement of any of the fundamental 
rights conferred by Part III of the Ccasti- 
tution is suspended, can be questioned in 
a Court of law, The proclamation of the 
President dated 25th June, 1975 issued 
under Art. 352 as well as the declaration 
of the President made under clause (1) of 
Article 359 on 30th June, 1975 are, there- 
fore, immune from attack. 


19. We may now turn to the prin- 
. cipal contentions of the parties as “tc the 
invalidity of the Amending Ordinances 
and the maintainability of these peticzions 
in view of the proclamation of Emer- 
gency under Article 352 of the Constitu- 
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tion and the declaration of the President 
suspending the right to enforce any of the 
rights conferred by Articles 14, 21 and 22 
of the Constitution. 

20. The first three petitions which 
deal with detentions under the Mainten- 
ance of Internal Security Act are preven- 
tive detentions. The other petitions are 
in pursuance of warrants of arrests issu- 
ed under Sections 48 and 49 of the An- 
dhra Pradesh Revenue Recovery Act, the 
provisions of which are said to be viola- 
tive of Articles 19 and 21 -of the Consti- 
tution, We will first address ourselves to 
the cases of preventive detentions, 


21. Articles 21 and 22 of the Con- 
stitution of India provide for protection 
against arrest and detention in a manner 
that does not admit of legal justification. 
Any law authorising preventive detention - 
which violates the provisions of Articles 
21 and 22 would be void in view of Arti- 
cle 13 (2) of the Constitution, These arti- 
cles lay down that no person shall be de- 
prived of his personal liberty except ac- 
cording to the procedure established by 
law. Any law relating to preventive de- 
tention must in addition provide for com- 
municating the grounds for detention and 
for affording the detenu the edrliest op- 
portunity of making a representation 
against that order. Under Clause 7 of 
Article 22. the Parliament is empowered 
to.make laws prescribing the circumstan- 
ces under which and the class or classes 
of cases in which a person may be detain- 
ed for a period longer than three months 
without obtaining the opinion of the Ad- 
visory Board and also provide for the 
maximum period for which any person 
inay be detained under such law. 


The Maintenance of Internal Security 
Act, 1971 is one ofthe laws providing for 
preventive detention. It authorises the 
State and Central Governments to detain 
any person (including a fcreigner) upon 
their satisfaction with respect to that per- 
son that with a view to preventing him 


‘from acting in any manner prejudicial to 


(i) the Defence of India, the relations of 
India with foreign powers, or the security 
of India. or (ii) the security of the State 
or maintenance of public order, or (iii) 
the maintenance of supplies and services 
essential to the community, At the same 
time it provides for various safeguards 
against arbitrary exercise of the power 
vested thereunder so that the law is not 
violative of fundamental rights guaran- 
-teed to a citizen under Articles 14, 21 and 
22 of the Constitution of India, The Act as 
it stood. prior to its amendment by . the 
First Amendment Ordinance and the Se- 
cond Amendment Ordinance which are 
impugned in these writ petitions inter 
alia provided for this power of detention 
being exercised by high officials of the 
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State like District Magistrates. Additional 
District Magistrates specially. empowered 
in this behalf by the State Government 
and Commissicners of Police upon their 
being satisfied with regard to the neces- 
sity of detaining a gerson to prevent him 
from acting in a prejudicial manner as 
specified in Section 3 (1) (a). and (b) of 
the Act. Sub~section (3) of Section 3 of 
the Act makes a further provision for re- 
porting the fact of detention of a person 
to the Government forthwith along with 
such particulars as have a bearing on 
the matter. That order would be in force 
for rot more than 12 days unless in the 


meantime it is upheld by the State Gov- 


ernment. 


A further safeguard is provided in 
Section 8 by making it obligatory for the 
detaining authority to communicate the 
grounds for detention, ordinarily within 
five days and in exzeptional circumstan- 
ces and for reasons to be recorded in 
writing not later than 15 days from the 
date of detention. Tae State Government 
is required to report the fact of detention 
to the Central Government within seven 
days together with the grounds on which 
the order of detention is based. The de- 
tenu is required to be afforded the fullest 
opportunity of making a representation 
against the order to the appropriate Gov- 
ernment. 


PAA Section 9 of the Act directs 
constitution of Advisory Boards compris- 
ing of persons who are qualified to'be ap- 
pointed as Judges of a High Court and 
the Chairman of such an Advisory Board 
is to be a person who is or has been a 
Judge of a High Court, The cases of all 
detenus are required: to be placed before 
such an Advisory Board within 30 days 
from the date of the detention - together 
with a representation made by the person 
detained and the report of the Officer 
who has ordered the detention, The Advi- 
sory Board is empowered to call for such 
further information as may ‘be deemed 


necessary beth from the Government and — 
the person detained and if the detenu 
concerned desires to be heard, hear him’ 


and submit a report to the appropriate 
Government within ten weeks. The Advi- 
sory Board is empowered to submit its 
opinion as to whether or not there is suf- 
ficient cause for the detention, of the per- 
son concerned. If the Advisory Board 
opines that there is no sufficient cause for 
detention the appropriate Government is 
bound to revoke the detention order and 
cause the person to be released forthwith. 
Tn case the detention order is confirmed, 
Section 13 of the Act stipulates 12 months 
as the maximum period of detention. 


Among others. sub-section (2) of Sec- ` 


tion 14 of the Act provides for making a 
fresh detention order under Section 3 on 


# 
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the revocation or expiry of the previous 
detention order only upon fresh facts 
having arisen after the revocation or the 
expiry of the earlier detertion order. 
Section 15 enables the appropriate: Gov- 
ernment to temporarily release the per- 
sons detained under the Act, In the case 
of the foreigners detained under the Act 
certain special provisions are made which 
it is not necessary to notice for the pre- 
sent purpose. Having regard to these se- 
veral safeguards, the Maintenance of 
Internal Security Act which authorises 
preventive. detention is found to be not 
violative of any of the fundamental rights 
guaranteed under the Constitution of 
India and in particular Articles 14, 21 and 
22, The two impugned Ordinances make 
extensive inroads into these safeguards 
which constitute the bulwark against the 
arbitrary exercise of the power of re- 
ventive detention vested in several autho- 
rities suborcinate to the State and Cen- 
tral Governments. 


23.: Clause 2 of the First Amend- 
ment Ordinance declares that during the 
period of operation of this ordinance, Sec- 
tions 3. 4 and 5 of the Maintenane of In- 
ternal Security Act, 1971 shal. have effect 
subject to the amendments specified in 
the Ordinance, As already noticed, Sec- 
tion 3 of the Act empowers certain per- 
sons to make orders of detenticn upon 
the satisfaction of certain authorities with 
respect to the matters mentioned in Sec- 
tion 3 (a) of the Act viz., that with a view 
to prevent such a person from acting in a 
manner prejudicial to the defence of 
India. the relations of india with foreign 
powers or the security of India or the 
Security of the State or the maintenance 
of public order or the maintenance of sup- . 
plies and services essential to the commu- 
nity, it is necessary to detain such a per- 
son. Section 4 of the Act provides for 
execution of the detention order and Sec- 
tion 5 vests the power to regulate the 
place and conditions of detention. 

24. Amendment to Section 14 of 
the Principal Act effected by Clause 3 of 
the Second Amendment Orcinance sub- 
stitutes sub-section (2) of the Section 14 
as follows:— 


"The revocation of detention order 
shall not bar the making of nother de- 
tention order under Section 3 against the 
same person.” 


Thus the bar imposed by sub-section (2) 
of Section 14 of the Principal Act against 
the detention of a person on the very 
same grounds after the expiry or revoca~ 
tion of the earlier detention order unless 
some fresh facts had arisen after the re- 
vocation or expiry of the earlier detention 
order no longer stands in the way of the 
Detaining Authority, The amended. sub- 
section (2) empowers the detention of a 
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person by a fresh detention order on the 
very same grounds, Section 15 empowers 
the appropriate. Government to direct the 
release of the persons detained under the 
‘Act with or without imposing conditions. 
This power is taken away by the inser- 
tion of sub-section (6) in Section 15 of 
the Principal Act under the Second ám- 
endment Ordinance: which reads as fol- 
lows:— . ii 

"(6) Notwithstanding anything <on- 
tained in any other law and save as other- 
wise provided in this section, no person 
against whom a detention order made 
under this Act is in force shall be releas- 
ed whether on bail bond or otherwise.” 

However justified the circumstances 
may be, no person can now be released 
on bail or otherwise so long as the dezen- 
tion order subsists. A major change ir the 
Principal Act is introduced by the irser- 
tion of Section 16-A after Section 16. This 
new Section 16-A reads as follows:— .. 

“16-A. (1): Notwithstanding anything 
contained in this Act or any rules of na- 
tural justice. the provisions of-this section 
shall have effect during the period of ope- 
ration of the proclamation of Emergency 
issued under Clause (1) of Article 3&2 of 
the Constitution on the 3rd day of De~ 
cember, 1971, or the proclamatior -of 
Emergency issued under that clause on 
the 25th day of June, 1975. or a period of 
12 months from the 25th day of: une, 
1975 whichever period is the shortes:. 


(2) The case of every person against 


“whom an order of detenzion was mac2 on 
or after 25th day of June, 1975, but be- 
fore the commencement of the Mairten- 
ance ef Internal Security (Amendment) 
Ordinance. 1975, shall unless such person 
is sooner released from detention, be re- 
viewed within 15 days from such zom- 
mencement by the appropriate Govrern- 
ment for the purpose of determining whe- 
ther the detention of such person inder 
‘this Act is necessary for dealing effec- 
tively with the Emergency in respect of 
which the proclamations referred b: . in 
sub-section (1) have been issued (hecein- 
after in this section referred to as the 
Emergency) and if on such review. the 
appropriate Government is satisfied that 
it is necessary to detain such person for 
effectively dealing with the Emerg=ncy, 
that Government may make a declaration 
to that effect and communicate a cozy. of 
the declaration to the person .concerned; 


Provided that where such declaration 
is made by an ‘officer, it shall be reviewed 
by the State Government to which such 
officer is subordinate within 15 days from 
the date of making of the declaration and 
such declaration shall cease to have =ffect 
unless it is confirmed by the State Gov- 
ernment, after such review, within the 
said period of 15 days. 
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_ (4) The question whether the deten- 
tion of any person in respect of whom a 


‘declaration has keen made under sub- 


section (2) or suk-section (1) continues to 
‘be necessary for effectively dealing with 
the Emergency shall be reconsidered by 
the appropriate Government within four 
months from the date of such declaration 
and thereafter at intervals not exceeding 
four. months and if. on such reconsidera- 
tion, it appears to the appropriate Gov- 
ernment that the detention of the person 
is no longer necessary for effectively 


.dealing with the Emergency that Govern- 


ment may revoke the declaration. 


(5) In making any review, considera- 
tion or reconsideration under sub-section 
(2), (3) or (4) the appropriate Government 
or officer considers it to be. against the 
public interest to do otherwise, act on the 


_basis of the information and materials in 
‘its or his possession without. disclosing 


the facts or giving an opportunity to the 
person concerned. 


(6) It shall rot be necessary, 

(a) to discloss to any person detained 
under a detention order to which the pro- 
visions of sub-section (2) apply, the 
grounds on which the order has been 
made during the. period with which- his 


‘case may be reviewed under that sub-sec- 


tion and when on such review, a declara- 
tion has been made in -respect of such per- 
son under that sub-section, also during 
De period when such declaration is in 
orce. i i 


(b) to disclose to any person detain- 
ed under a detention order to which the 
provisions of sub-section (3) apply the 
grounds on which the order has been 


‘made during the period the declaration 


made in respect of such person under that 
sub-section is in force, and, accordingly, 
such periods. shell not be taken into ac- 
count for the purposes of Section 8. 


(7) in the cese of every person de- 
tained under a.detention order to which 
the provisions of sub-section (2) or sub- 
section (3) apply and in respect of whom 
a declaration has been made thereunder, 
the period during which such declaration 
is in force shall not be taken into account 
for the purposes of computing the periods 
mentioned in Seztion 10 or Section 11.” 


This provision overrides not only all 
the other provisions of the Act but also 
the rules of natural justice that have been 
held to govern matters relating to the 
detenticn of persons without trial for an 
extensive period. This provision is intend- 
ed and is declar2d to be in operation and 
have effect only during the period of pro- 
clamation of - Emergency issued under 
Clause (1) of Article 352 of the Constitu- 
tion of India on 3-12-1971 or the Procla- 
mation of Emergency issued under that 


i 
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clause on 25-6-1975 or a period of 12 
months from 25-6-1975 whichever period 
is the shortest, In view of sub-section . (2) 
of Section 16-A which makes a special 
provision. with respect to persons. against 
whom an order oi detention was made on 
or after 25th day of June, 1975, the case 
of such persons is required to be review- 
_ ed by the appropriate Government within 
a period- of 15 days from the commence- 
ment of this Drdinance, viz. 25-6-1975. 
The review is for the purpose of deter- 
mining whether the detention of such per- 
son under the Act is necessary for dealing 
effectively with the Emergency. If upon 
such a review, the appropriate Govern- 
ment is satisfied that it is necessary to 
detain such person for effectively dealing 
with the Emergency, the Government is 
empowered to make a declaration to that 
effect and communicate a copy of the de- 
claration to the person concerned. Sub- 
sec.ion (3) of Section 16-A deals with per- 
sons who may be detained after the com- 
mencement of the First Amendment Ordi- 
nance. For continuing the detention of a 
person after the commencement of. the 
Ordinance, all that is necessary for the 
appropriate Government is to make a de- 
claration that it is necessary : to detain 
such person for dealing effectively with 
the emergency and communicate a ` copy 
thereof to the person detained, With res- 


pect to the detenus arrested after 25-6-. 


1975 but befors. the commencement of the 
Ordinance as well es the detenus detain- 
ed after the commencement of the First 
Amendment Ordinance, sub-section (6) of 
Seé ion 16-A wholly dispenses with the 
requirement of serving the ‘grounds on 
which the order of detention is based both 
before the declaration’ contemplated by 
Section 2 or during the period when such 
a declaration is in force. / 7 


Thus it is no longer necessary. for the 
detaining authorities to comply with ‘the 
requirements of Section 8 of the Principal 
Act. The detention order, which could 
have been mace only subject to Section .8 
would no longer be invalid merely be- 
cause the grounds of detention are not 
served. It is enough if a declaration is 
made within 15 deys of the commence- 
ment of the Ordinance, in case of persons 
detained prior to the Ordinance and in 
case of persons detained after the com- 
mencement of the Ordinance simultane- 
ously with the order of. detention. that 
the detention of the persons concerned is 
necessary for dealing with the Emergen- 
cy. Further for the ounpose of Sections 
‘10 and 1l:of the Principal Act viz. in the 
matter of reference to the Advisory 
Boards and consideration of the same by 
the Advisory Boards, the. period during 
which the declaration under S. 16-A (2) is 
in force is not required to be taken into 
' account. In other words, it is no longer 


A. IR. 


obligatory to refer the case for the consi- 
deration of the Advisory Boards within 30 
days of the detention ordér so long as the 
Emergency continues, These provisions 
are in the teeth of Article 22 (5) of the 
Constitution which imposes an obligation 
upon the.detaining authority to communi- 
cate to the detenu the grounds of deten- 
tion as soon as may be and also to afford 
him the earliest opportunity of making a 
representation. The amendment Ordin- 
ance seeks to discharge the detaining au- - 
thority from those several constitutional 
obligations. It wholly dispenses with the 
service of grounds. When grounds are not 
served the question of making a repre- 
sentation against them does not arise; nor 
is there any scope for. consideration of 
the representation. The power to detain 
thus becomes a naked and arbitrary power 
vested.-in several ‘persons serving the 


"State ‘and Central Governments. The 


power is wholly unbridled and unguided. 
There is no method or machinery provid- 
ed to judge whether the satisfaction of 
the authorities with respect to any person 
that his detention is necessary, with -a 
view to prevent him from acting in a 
manner prejudicial to any of the matters 
referred to under Section 3 (a), is reached 
bona. fide or mala fide and in fact whether 
the satisfaction is reached on relevant 
grounds or wholly imaginary or non- 
existing grounds or whether it is a colour- 
able exercise of power with an ulterior 
motive. That this Amendment Ordinance 
offends the fundamental rights guaran- 
teed to a citizen under Articles 14, 21 and 
22 of the Constitution, is quite patent and 
would therefore be wholly void under 
Article 13 (2) of the Constitution in the 
ordinary circumstances. i. 


25. So too are the provisions. of 
the Second Amendment Ordinance. If at 
all they vest a much larger and wider 
power in the detaining authority and de- 
prive the citizen of any vestige of pro- 
tection against its arbitrary exercise, 


‘26. The Second Amendment Ordi- 
nance was promulgated on ` 15-7-1975. 
Apart from formal amendments made by 
clause 5 in Section 16-A of the Principal 


_Act which itself was introduced by the 


First Amendment Ordinance of 1975 by 
clause. (6) of that Ordinance a new sec- 
tion was inserted as Section 18 and ~ the 
existing. Section 18 was renumbered as 
Section 19. The new Section 18 reads as 
follows:— ' f 


“18. No person (including a foreigner) 
detained under this Act shall have any 
right to personal liberty by virtue of na- 
tural law or common law, if any.” ` ` 
Clause (7) of the 2nd Amendment Ordi- 
nance declares that 2,2 

‘anything done or any action” taken 
under the principal Act. as amended by 
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the Maintenance of Internal Security 
(Amendment) Ordinance. 1975 shall be 
deemed to have been done or taken under 
the Principal Act as amended by ihat 
Ordinance.” 


The new Section 18 which declares hat 
no person detained under this Act snrall 
have any right to personal liberty by ir- 
tue of natural law or common law if any, 
is deemed to have come into force on 25th 
‘day of June, 1975 while the remairing 
provisions of the Second Amendment 
Ordinance are deemed. to have come into 
force on 29-6-1975. The result of these 
amendments is that Sections 8 to 12 of the 
Principal Act shall not apply to the zas® 
of persons who are detained after the >ro- 
clamation of the emergency. No grounds 
need be served on these persons within 
‘the period prescribed by Section 8 of the 
Act as laid down by the Principal Ac: or 
as amended by the Ist Amendment Crdi- 
nance, No advisory boards need be :on- 
stituted to review the case of such dete- 
mus nor the case of the detenus neec be 
referred for the report of the Advi:ory 
Board as laid down by Sections 9 to 12 of 
the Act. pa 


In view of the amendment a decenu 
may now be detained for the maximum 
period of 12 months even without the zom- 


firmation of the detention by the Govern- . 


ment on the report of the Advisory Bcard. 
There can be no doubt that a law of de- 
tention which does not provide for com- 
munication of the grounds of detention on 
which the order of detention has ‘Deen 
made and which does not afford the de- 
tenu the earliest opportunity of making a 
representation against the order would be 
void under Articles 21 and 22 of the -Con~ 
stitution of India. 


27, Just as the learned Attorney 
General in Makhan Singh v. State of Pun- 
jab, AIR 1964 SC 381 = (1964-1 Cri LJ 
269), the learned Advocate General ap- 
pearing for the State in these cases also 
was “not in a position to. challenge the 
contention of the petitioners that the Tirst 
and the Second Amendment Ordinzences 


contravened Articles 14, 21 and 22 (4, (5) 
and (7)”. He did not contend that the im- 
pugned Ordinances authorising detention 
of a person without trial and without ser- 
vice of grounds and without affordir2 an 
opportunity to the detenu to make a re- 
presentation against the detention vould 
ordinarily be valid. But his contention is 
thet in view of the Proclamation of Emer- 
gency and the President’s declaration 
under Article 359 (1) of the Constitution. 
that the right to move eny court for the 
enforcement of the rights conferred by 
Articles 14, 21 and 22 shall remain sus- 
pended ‘for the period during which the 
proclamation of Emergency is in force, no 
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court can entertain a petition questioning 
the validity of any law on that ground 
and consequently cannot reach the stage 
of declaring any such law to be void or 
of quashing the detention order on that 
ground. in fact he contends that having 
regard to the broad sweep of the Presi- 
dential declaration which is not restricted 
in its operation with reference to powers 
exercisatle under any particular law, any 
arrest ard detention made during this 
period even without reference to any 
statutory power cannot be questioned in 
any Court of law on any ground whatso- 
ever. ; 


28. - Mr. Kannabhiraman for the 
petitioner, however, contends that a dec- 
laration under Article 359 does not au- 
thorise the making of laws which are vio- 
lative of fundamental rights, Such laws 
are void in view of Article 13 (2) of the 
Constitution. Neither the Parliament nor 
any State Legislature nor the Presiden. or 
the Governor in exercise of their power 
to issue Ordinances make laws which are 
violative of the rights conferred by Part 
HI of the Constitution, Any law which is 
violative of the ‘provisions of the Chapter 
HI of the Constitution being void ab ini- 
tio, any action taken thereunder would be 
ipso facto void and consequently the 
declaration made under Article 359 of the 
Constitution cannot stand in the way of 
the detenu approaching the Court to dec- 
lare the detention to be illegal and with- 
out jurisdiction and obtain.a writ of 
habeas corpus. 


29. - This leads us to the question 
as to the scope of the power exercisable 
by the President under Article 359 of the 
Constitution and the effect of the decla- 
ration made thereunder. A declaration 
under Article 359 may be made by the 
President only where a proclamation of 
Emergency is in operation. Under that 
provision he is only empowered to “dec- 
lare thaz the right to move any Court for 
the enforcement of such of the rights con- 
ferred ky Part III as may be mentioned 
in the crder shail remain suspended for 
the entire period of Emergency or for a 
specified shorter period. Such declaration 
may apply to all proceedings pending in 
any Court for the enforcement of the 
rights mentioned in the order, The Presi- 
dent has power to suspend the right to 


move any Court for the enforcement of 


all or any of the rights conferred by Part 
Ili. The declaration so made may extend 
to the whole or any part of the territory 
of India. After the declaration every such 
order is required to'be laid before each 
House of Parliament. If Article 359 is 
read along with Article 358 it would be 


apparent that while the proclamation of 


Emergency is in operation, by virtue of 
Art. 358 itself without any further decla- 
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ration by the President the State becomes 
vested witn .he authority to make any 
law or to take any executive action un- 
van i by anytning contained in Arti- 
cle 19. 


; In other words the operation of Arti- 
lele 19 remains suspended automatically 
aby virtue of proclamation of emergency 
by the President under Article 352 of the 
Constitution and the State’s power ‘to 
‘make any law or to take any executive 
action is free from the restrictions im- 
posed by Article 19 and correspondingly 
to that extent the right of a citizen re- 
mains suspended. Any law so made will 
cease to have any effect to the extent it is 
violative of Article 19 no sooner than the 
proclamation issued under Article 352 
ceases to operate, except as respects 
things done or omitted to be done during 
that period. Under Article 358 by the 
mere proclamation of Emergency the 
rights conferred by the other provisions 
contained in Part III do not remain sus- 
pended and the State is not empowered 
to make any law or to take any execu- 
tive action which is violative of any other 
provision contained in Part IT]. Only by 
virtue of a declaration made by the Pre- 
sident under Article 359 the.right to move 
any Court for the enforcement of such of 
whe rights conferred by Part III as are 
mentioned in the order remain suspended, 

A close reading of the Article, would 
disclose that what is suspended is the 
right to move any Court for the enforce- 


ment of the specified rights conferred by: 


Part III and not the: rights themselves. 
The declaration does not empower the 
j State to make any law or to take any exe- 
cutive action which is violative of the 
rights conferred by Part III of the Con- 
stitution. In other words while the legis- 
lature and the executive have not ‘been 
given the power to make laws or take 
executive action in violation of any of 
the provisions contained in Part III of the 
Constitution, the right to move any Court 
for the enforcement of such rights as are 
specified in the order remains suspended 
during the period of proclamation or such 
shorter period as is specified in the order, 
Hence even during the proclamation of 
Emergency, if an enactment were found 
to be violative of any of the rights con- 
ferred by Part III of the Constitution, as 
are specified in the declaration that law 
would be void under Article 13 (2) of the 
Constitution. 


30. The Supreme Court in Makhan 
Singh v. State of Punjab. AIR 1964 SC 
381 = (1964-1 Cri LJ 269) ‘pointing out 
the distinction between Articles 358 and 
359 held as under: 

“The suspension of Article 19 for 


which provision is made under Article 
358 applies to the whole of the country, 
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and so, covers all legislatures and also 
States. On the other hand, the order issu- 
ed unaer Article 35y (1) may extend to 
the whole of India or may be confined to 
any part of the verritory of Indla............ 
as soon as a Proclamation of Emergency 
has been issued under Article 352 and so 
long as it lasts, Article 19 is suspenaed 
and the power of the legislatures as well 
as the executive is to that extent made 
wider. The suspension of Article 19 during 
the pendency of the -proclamation emer- 
gency removes the fetters created on the 


: legislative and executive powers by Arti- 


cle 19 and if the legislatures make laws 
or the executive commits acts which are 
inconsistent with the rights guaranteed 
by Article 19 their validity is not open to 
challenge either during the continuance 
of the emergency or even thereafter. As 
soon as the proclamation cesses to ope- 
rate the legislative enactments passed and 
the executive actions taken during the 
course of the said emergency shall be 
inoperative to the extent to which they 
conflict with the rights guaranteed under 
Article 19 because as soon as the emer- 
gency is lifted. Article 19 which was sus- 
pended during the emergency is auto- 
matically revived and begins to operate. ’ 
Article 359, however, makes it clear that 
things done or omitted to be done during 
the emergency cannot be challenged even 
after the emergency is over, In other 
words. the suspension of Art, 19 is com- 
plete during the period in question and 
legislative and executive action which 
contravenes Art. 19 cannot be questioned 
even after the emergency is over. Article 
359, on the other hand. does not purport 
expressly to suspend any of the funda- 
mental rights, It authorises the President 
to issue an order declaring that the right 
to move any court for the enforcement of 
such of the rights in Part IJ] as may be 
mentioned in the order and all proceed- 
ings in any court for the enforcement of 
the rights so mentioned shall remain sus- 
pended for the period during which pro- 
clamation is in force or for such shorter 
period as may ‘be specified in the order. 
Wha: the Presidential Order purports to 
do by virtue of the power ccnferred on 
the President by Art. 359 (1) is to bar the 
remedy of the citizens to move any court 
for the enforcement of the specified 
rights. The rights are not expressly sus- 
pended, but the citizen is deprived of his 
right to move any Court for their enforce- 
ment.” a 

But the Court can examine the provi- 
sions of an Act and pronounce upon their 
validity with reference to the provisions 
contained in Part ITI only in properly 
constituted proceedings initiated by a per- 
son having the right to move the Court. 
Before pronouncing upon the validity of 
the enactment the Court has to initially 
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ascertain whether petitioner before it has 
the right. to move the Court, and only 



















complained that it is violative of the rights 
conferred by Part III could be made only 
when.the person who has moved the 
Court has the right to do so. Every citizen 
has a right to move the Court for the en- 
forcement of the rights conferred by Part 
Ill. Such a right is expressly conferred 
by Articles 32 and 226 of the Constitution 
of India. However. under Article 359 (1) 
the President is vested -with the power to 
declare that the right to move any court 
for the enforcement of the rights confer- 
red by Part I shall remain suspended 
during the period of Emergency. That be- 
ing so at the very threshold any. person 
complaining of the infringement of the 
rights conferred on him by Part III by any 
legislative or executive action of the State 
meets with an insurmountable hurdle. 
Unless he crosses that and the court finds 
that he has a right to move the Court 
complaining of such iniringement, the 
next stage for the court to consider whe- 
ther in fact the legislative enactment or 
the executive action is violative of such 
right. as is conferred on him by Part II 


the Court finds that the right of a person 
to move the court is taken away, even if 
the court comes to the conclusion that a 
particular piece of legislation or a parti- 
cular executive action is violative of any 
of those rights, as it cannot entertain 
such an attack on the legislation, it can- 


the petitioner. Im other words, even 
though the law, if permitted to be scruti- 
nised by the Court is found. to be void 
under Article 13 (2) for being in violation 
of the provisions contained in Part III of 
the Constitution. the court cannot declare 
it to be so because the right of the per- 
son who has moved the court has been 
suspended by a declaration under Article. 
359 (1) made by the President for the 
period of Emergency, While the law may 
be void.. there cannot be any declaration 
to that effect so long as . the declaration 
made by the President under Article 359 
(1) subsists. ' i Ka 


- 31. . It is true as contended by Mr. 
Kannabhiraman learned counsel for the 
petitioners that the legislative power of 
the President conferred by Article 123 of 
the Constitution is not wider than the one 
conferred on the Parliament to make laws. 
The power of Parliament by an Ordi- 
nance vested in the President under Arti-. 
cle 123 (1) of the Constitution could be 
exercised only when both the houses of 
Parliament are not in. session and upon 
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is valid or void, when it is. 


f the’ Constitution is: not reached, When. 


not give such a declaration in favour of. 
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his satisfaction that the circumstances for 
taking immediate action, exist. Further as 
laid down in clause (3) of Article 


. “if and so far as an Ordinance under 
Article 123 (1) makes any provision 
which Parliament would not under this 
Constitution be ‘competent to enact, it 
shall be void.” | 


In Makhan Singh v. State of Punjab. AIR 
1964 SC 381 = (1964-1 Cri LJ 269) it was 
laid down: ` 


eo 


eesseove 


ote the Presidential order cannot 
widen the authority of the legislature or 
the executive, it merely suspends the 
right to move any court to obtain a relief 
on the ground that the rights conferred 
‘by Part III have been contravened if the 
said rights are specified in the Order.” 

Thus the power of the President in 
this behalf is co-extensive with that of 
the Parliament, though the conditions for 
its exercise are defined and limited. 
Hence, if the Maintenance of Internal Se-f 
curity Act, 1971 were to be amended by 
the Parliament in the manner now ` am- 
ended by the two impugned Ordinances, 
they would be violative of the provisions 
contained in Part IH of the Constitution 
and as the Presicent has no ‘greater or 
‘larger legislative power in this behalf 


. than the Parliament, these Ordinances in 


so far as they are violative of Articles 14. 
21 and 22 would be void. There is also no 
provision in the Constitution similar to 


-the one in Article 358 giving protection to 


actions taken under such laws. While con- 
sidering this aspect and declaring that _ 


“the inevitable consequence of this 
position is that as soon as the Order ceas- 
es to be operative. the infringement of 
the rights made either by the legislative 
enactment or by executive action can 
perhaps be challenged by a citizen in a 
Court of Jaw and.the same may have to b2 
tried on the merits on the basis that the 
rigths alleged to have been infringed 
were in operation during the pendency 
of the Presidential Order and ‘afford 
ety to the executive in that be- 


the. Supreme Court left the matter open 
observing that ‘the validity and the effect 
of such legislative action may have to be 
carefully scrutinised.” But nonetheless as 
during the subsistence of the declaration; 
under Article 359, the right of every. per-' 
son to move the Court complaining about 
such infrmgement is taken away, the 
Court has no occasion to declare the law 
or the action to be void. 


32. Mr. Kannabhiraman, 
counsel for the petitioner 





_ learned 
stresses that 


` what are suspended by a declaration of the: | 


President under Article 359 (1) are hot the 
rights conferred under. Part III of the- 
Constitution. of India but only the right tò - 
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move the Court to enforce the rights con- 
ferred by Part III. Ir other words accord- 
ing to the petitioner’s counsel the funda- 
mental right remains intact notwith- 
standing the decleration under Article 359 
(1) therefore the validity of the law on 
the ground of infringement of fundamen- 
tal right can be questioned. The law 
which is void under Article 13 (2) is non 
est and therefore the executive action 
purported to be taken thereunder is void 
ab initio. Having regerd to the pronounce- 
ment of the Supreme Court in Makhan 
Singh v. State of Punjab, AIR 1964 SC 
381 = (1964-1 Cri LJ 269) which is bind- 
ing on this Court, it is unnecessary for us 
to examine in’ detail this contention and 
give our own reasons. 


33. In Makhan Singh v. State of 
Punjab, AIR 1964 SC 381 = (1964-1 Cri 
LJ 269) the validity of the Presidential 
order dated November 3, 1962 issued 
under C]. (1) of Art. 359 suspended the 
right of a person to move any Court for 
the enforcement of the rights conferred 
by Articles 21 and 22 of the Constitution, 
which was subsequently modified to in- 
clude rights by Article 14 also during the 
period of Emergency Proclaimed on 26-10- 
1962, if such persons have ‘been deprived 
of any right under the Defence of India 
Ordinance 1962, or any Rule or order 
made thereunder. While the Defence of 
India Ordinance 1952 was promulgated 
on 26-10-1962 the declaration under clause 
(1) of Article 359 was made on 3-11-1962. 
Therefore, the question came up for con- 
sideration whether the Ordinance was 
void before the declaration under Article 
359 (1) was made and could have ‘been 
challenged ‘before that date on ground 
that it contravened Articles 14, 21 
and 22 and whether the said Ordinance 
was a “still born piece of legislation” and 
whether detentions under a_ void law 
"could not be protected by the Presidential 
Order by depriving the detenus of their 
right to move any Court to challenge the 
-yalidity of the orders of detention. The 
Supreme Court turned down the conten- 
tion that the right to challenge the vali- 
dity of detentions under a void law can- 
not be taken away “as wholly mis-con- 
ceived” and held “if the petitioners are 
justified in contending that the Ordinance 
and the Act which took its place contra- 
vene the fundamertal rights guaranteed. 
by Articles 14, 21 and 22 the said Ordi- 
nance and the Act would be and continue 
to be invalid, but the effect of the Presi- 
dential Order is that their invalidity can- 
not be decided during the prescribed pe- 
riod. Therefore. the argument that since 
the Ordinance or the Act is invalid. the 
Presidential Order cannot preclude a citi- 
zen from testing its validity must be re- 
jected.” 
Bown 


“se 


v. State (FB) (M, Reddy J.) 
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The court then pointed out that the 
legality and the propriety of the deten- 
tions could however De challenged even 
during the period of =mergency and the 
declaration of the President on certain 
grounds, If the detenu is pleading any 
right outside the rights specified in the 
order, his right to move any court in that 
behalf is not suspended ‘because it is out- 
side Article 359 (1) ard consequently out- 
side the Presidential Order itself In such 
a case, it may be open to the detenu to 
contend that his detention is illegal for 
the reason that the mandatory provisions 
of the Act have been contravened, If the 
detention has been ordered mala fide, 
then also it is not immune from attack. 
Where a.particular provision of law under 
which a person is detained suffers from 
the vice of excessive delegation and is 
therefore invalid, sucn a plea of the de- 
tenu also cannot at the threshold be said 


‘to be ‘barred by the Presidential Order. 


Such an attack on the orders of detention 
are not relatable to the fundamental 
rights specified in the said Order. They 
are independent of the said rights. 

The Court then npheld: 

“It is quite true chat if the Act has 
contravened the citizens’ fundamental 
rights under Articles 14 and 22, it would 
be void and the detertions effected under 
the relevant provisions of the said Act 
would be equally inoperative; but it must 
be remembered that if is precisely in this 
set of circumstances that Art. 359 (1) and 
the Presidential Order issued. under it 
step in and preclude the citizen from en- 
forcing his fundamenzal rights in any 
court. The said article as well as the Pre- 
sidential Order issued under it indicate 
that there may be cases in which the 
specified fundamental rights of citizens 
have been contravened by executive ac- 
tion and the impugned executive action 
may be invalid on that account. That is 
precisely why the said article and Presi- 
dential Order impose a ban against the 
investigation and the impugned executive 
action may be invalid on that account.” 


In that view the. alternative argument 
that the impugned provisions of the Act 
amount to a colourazsle piece of legisla~ 
tion was also rejectec. 


The Court then tonsidered the argu- 
ment, that though th2 court may not be 
empowered to direct release of the detenu 
imasmuch as the detenu’s right to move 
the Court is suspended. the Court may yet 
grant a declaration that the law under 
which he is detainee is void and upheld 

‘evhat Article 359 (1) purports to do 
is to empower the President to make an 
order by which the right to the detenu to 
move the Court to challenge the validity 
of his detention on tne ground that any 
of his fundamental r-ghts specified in the 
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order thave been contravened, is suspend- 
ed, and so, it would be unreasonable to 
suggest that what the detenu cannot do in 
order to secure his release, he should be 
allowed to do merely for- the punpose of 
obtaining an academic dezlaration....... ie 


34. The Court laid down that a 
declaration that the Act authorising the 
detention is void because it contravenes 
the fundamental rights specified in the 
Presidential Order cannot be granted. 


35. The Supreme Court posing the 
question as to what is the nature of the 
proceedings which are barred by the Pre- 
sidential Order issued under Article 359 
(1) answered thus:— 


“They are proceedings taken by citi- 
zens for the enforcement of such of the 
rights conferred by Part II] as may be 
mentioned in the order. If a citizen moves 
any court to obtain a relief on the ground 
that his fundamental rights specified in 
the order have been contravened, that 
proceeding is barred, In determining the 
question as to whether a particular pro- 
ceeding falls within the mischief of the 
Presidential Order or not, what has to be 
examined is not so much the form which 
the proceedings has taken or the words in 
which the relief is claimed as the sub- 
stance of the matter and consider whether 
before granting the relief claimed by the 
citizen, it would be necessary for the 
Court to enquire into the question whe- 
ther any of his specified fundamental 
rights have been contravened, If any re- 
lief cannot be granted to the citizen with- 
out determining the question of the 
alleged infringement of the said specified 
fundamental rights. that is a proceeding 
which falls under Article 359 (1) and 
would. therefore, be hit by the Presiden- 
tial Order issued under the said Article. 
The sweep of Article 359 (1) and the Pre- 
sidential order issued under it is thus wide 
enough to include all claims made by citi- 
zens in any court of competent jurisdic- 
tion when it is shown that the said claims 
cannot be effectively adjudicated upon 
without examining the question as to 
whether the citizen is in substance. seek- 
ing to enforce any of the said specified 
fundamental rights. Article 359 (1) and 
the Presidential Order issued under it 
may constitute a sort of moratorium or a 
blanket ban against the institution or con- 
tinuance of any legal action subject to 
two important conditions. ‘The first condi- 
tion relates to the character of the legal 
action and requires that the sald action 
must seek to obtain a relief on the ground 
that the claimant’s fundamental rights 
specified in the Presidential Order have 
been contravened and the second condi- 
tion relates to the period during . which 
this ban is to operate.” 
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The contention that the law being void, 
it must be deemed non est and ignored 
and the executive action based thereon 
must be struck down was termed by the 
Supreme Court in Makhan Singh v. State 
of Punjab, AIR 1964 SC 381 = (1964-1 
Cri LJ 269) as “arguing in a circle”. This 
view has been foilowed by the Supreme 
Court itself in subsequent cases. 


36. Under the. threat of Chinese 
Aggression the President of India had 
issued proclamation of Emergency in ex- 
ercise of the powers conferred on him by 
clause (1) of Article 352 of the Constitu- 
tion declaring that a grave Emergency 
existed whereby the security of India was 
threatened by external aggression, There- 
after two orders were issued by the Pre- 
sident on2 on 3-11-1962 and the other on 
11-11-1962 in exercise of the powers con- 
ferred by clause (1) of Article 359 of the 
Constitution. The first order as amended 
‘by the later order read as follows:— 


“In exercise of the powers conferred 
by clause (1) of Art. 359 of the Constitu- 
tion the President hereby declares that 
the right of any person to move any court 
for the enforcement of the rights confer- 
red by Arts. 14, 21 and 22 of the Consti- 
tution shall remain suspended for the pe- 
riod during which the Proclamation of 
Emergency issued under cl. (1) of Art. 352 
thereof on the 26c%h October 1962, is in 
force, if such person has been deprived of 
any such rights umder the Defence of 
India Ordinance,. 1962 (4 of 1962) or any 
rule or order made thereunder.” 


During the subsistence of this Order, 
Ananda Nambiyar, then a sitting Mem- 
ber of Parliament was arrested and de- 
tained on 29-11-1964 by the Government 
of Madras in purported exercise of the 
power ccnferred under Rule 30 (1) (b) 
and (4) cf the Defence of India Rules, 
1962 on its satisfaction that with a view 
to preventing him from acting in a man- 
ner prejudicial to the Defence of India 
and the Public Safety it was necessary to 
make an order directing that he be de- 
tained. Dealing with the preliminary ob- 
jection te the maintainability of a petition 
under Article 32 of the Constitution chal- 
lenging the validity of the said detention 
the Supreme- Court in Ananda v. Chief 
Secretary, Government of Madras, AIR 
1966 SC 657 = (1966 Cri LJ 586) held: 

i “So long as the Presidential Order re- 
mains in force, the validity of the Ordi- 
nance, rule or order made thereunder 
cannot be questioned on the ground that 
they contravene Arts.. 14, 21 and 22: but 
this limitation will not preclude a citizen 
from challenging the validity of the Ordi- 
nance, rule or order made thereunder on 
any other ground......... “The challenge to 
the Ordinance, rule or order made there- 
under cannot also be raised on the ground 
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of the contravention of Art, 19, because as 
soon as a Proclamation of Emergency is 
issued by the President, under Art. 358 
the provisions of Art. 19 are automatically 
suspended.” i 

So too in the case of the detention of 
Dr. Ram Manohar Lohia made under Rule 
30 (1) (b) of the Dezence of India Rules, 
1962 during the subsistence of the above 
Proclamation, the Supreme Court in Ram 
Manohar v, State of Bihar. AIR 1966 SC 
740 = (1966 Cri LJ 608), followed the 
view expressed in Makhan Singh v. State 
of Punjab, AIR 1954 SC 381 = (1964-1 
Cri LJ 269) but issued a writ of Habeas 
Corpus “on the ground that if in challeng- 
ing the validity of his detention order, 
the detenu is pleading any right outside 
the rights specified in the order his right 
to move any Court in that behalf is not 
suspended.” i 

37. Having regard to the above 
pronouncements of the Supreme Court, 
although the fundamental rights guaran- 
‘eed under Part IH themselves are not 
suspended and the President is not em- 
powered to suspend them and consequent- 
ly no legislature, including the President 
can under Article 123 issue an Ordinance 
which is violative of the fundamental 
rights guaranteed by Part III, still no 
court can declare them to be void as the 
right to move the Court itself is barred 
by a declaration under clause (1) of Art. 
359 for the entire period during which a 
_ proclamation of Emergency is in force or 
for such shorter period as is specified in 
the said declaration. 

38. The difficulty was sought to be 
overcome by Mr. P. A. Chowdary, learn- 
ed counsel fer the petitioners in W. P. 
No. 3774/75 by urging that although the 
provisions contained in Part II of the 
Constitution are generally referred.to as 
fundamental rights. all these articles do 
not confer fundamental rights as such. 
Some provisions declared fundamental 
rights while others operate as constitu- 
tional injunctions against the legislatures 
and the executive and do not create any 
positive fundamental right in favour of 
any person or citizen. What Article 359 
(1) empowers the President is only to 
suspend the right of a person to move a 
Court for the enforcement of the rights 
. conferred by Part TI; it does not em- 
power the President to suspend the right 
of a person to move the Court complain- 
ing about the violation of the constitu- 
tional injunctions contained in Part TII 
against the legislatures and the executive. 
Any declaration made suspending the 
right to move the court-complaining about 
the injunctions contained in Articles 14, 
21 and 22 would be violative of Article 
359 (1) itself Although the Court may be 
deoarred from exemining the validity of 
the declaration of Smergency under Arti- 
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cle 352 of the Constitution, the Courts are 
not precluded from holding such a decla- 
ration to be ultra vires of Article 359 (1) 
and therefore void. If the legislative or 
the executive action infringes the injunc- 
tions contained in Articles 14, 21 and 22, 
a person complaining of such infringe- 
ment is not debarred from approaching 
the Court, in. so complaining, he is not 
seeking to enforce any fundamental right, 
which alone may be suspended by the 
President under Article 399 (1) of the 
Constitution. This leads us to the neces- 
sity of examining the nature and content 
of the provisions of Part HI of the Con- 
stitution. 


39. Even in Makhan Singh v. State 
of Punjab. AIR 1964 SC 381 = (1964-1 
ee LJ 269) the Supreme Court declared 
+ A 


“Article 359, on the other hand does 
not purport expressly to suspend any of 
the fundamental righis. It authorises the 
President to issue an order deelaring that 
the right to move any Court for the en- 
forcement of such of the rights in Part III 
as may ‘be mentioned in the order and all 
proceedings in any Court for the enforce- 
ment of the rights so mentioned shall re- 
main suspended fer the period during 
which proclamation is in force or for such 
shorter period as may be specified in the 
order. What the Presidential Order pur- 
ports to do by virtue of the power confer- 
red‘on the President by Art, 359 (1) is to 
bar the remedy of the citizens to move 
any Court for the enforcement of the spe- 
cified rights,” , 


It is true as contended by Mr. P. A. 
Chowdary, learned counsel for the peti- 
tioner that in coming to the conclusion it 
did, the Supreme Court did not examine 
whether Articles 14, 21 and 22 of the Con- 
Stitution declare fundamental rights in 
favour of a citizen or operate as injune~ 
tions against the “State”, In that case the 
argument proceeded on the footing that 
Articles 14, 21 and 22 conferred funda- 
mental right and it was submitted that 
the fundamental right itself not having 
been suspended by virtue of a declaration 
under Article 359 (1) the Court could 
examine the validity of the enactments 
and the executive action thereunder. Con- 
sidering that limited submission, the Court 
while stating “We do not propose to de- 
cide this question” assumed in favour of 
the appellants 

“that the said rights are. in theory, 
alive and it is on that assumption that we 
will deal with the other points raised in 
the present appeals,” 

The Court then held that 

“if a citizen moves a court to obtain 
a relief on the ground that his fundamen- 
tal rights specified in the order have been 
contravened that proceeding is barred...... 


if any relief cannot be granted to 
the citizen without determining the ques- 
tion of the alleged infringement of the 
specified fundamental rights, that is a 
preceeding which falls under Article 359 
(1) and would therefore be hit by the Pré- 
sidential Order issued under the said 
Article, The sweep of Article 359 (1) and 
the Presidential Order issued under +} is 
thus wide enough to include all claims 
made by citizens in any court of compe- 


tent jurisdiction when it is shown that- 


the said claims cannot ‘be effectively adju- 
dicated upon without examining the ques- 
tion as to whether the citizen is in sub- 
stance seeking to enforce any of the said 
“specified fundamental rights.” 

The Court also pointed out that 

“in determining the question as to 
whether a particular proceeding falls 
within the mischief of the. Presidential 
Order or not, what has to be examined is 
not so much the form which the proczed- 
ing has taken or the words in whick. the 
relief is claimed as the substance of the 
matter and consider whether ‘before gran- 
ting the relief claimed by- the citizen, it 
would be necessary for the Court tc en- 
quire into the question whether. anv of 
his “specified fundamental rights” nave 
been contravened.” - 


In that view it held that a 


“proceedings taken by a citizen either 


under Article 32 (1) or under Article 226 
(1) are hit by. Article 359 (1) and the Pre- 
sidential order issued: under it.” 
The Court.then proceeded to consider the 
alternative argument that the proceedings 
under Section 491 (1) (b) Cr. P, C. aze of 
such a distinctly separate ‘character. that 
they cannot fall under Article 359 (1) and 
pointed out that ` _ 
“before the Constitution was adosted, 
it would not have been open to the dezenu 
to claim that the impugned law was in- 


_ valid because it contravened his funda- - 


mental rights guaranteed by the relevant 
articles of the Constitution. The right. to 
challenge the validity of a statute on the 
ground that it contravened ‘the fundamen- 
tal ‘rights of a citizen has accrued to the 
citizens of this country only after and as a 
result of the provisions of the Conszitu- 
tion itself, and so, there cam be no ¢oubt. 
that when in the present proceedings the 
detenus seek to challenze the. validi-y of 
the impugned statutory provision and the 
‘Rules. they are invoking their fundamen- 
tal rights under the Constitution.........., 
so whenever -a detenu relies upon his fun- 
damental rights even in support of his 
petition made under Section 491 (1) (>) he 
is really enforcing the said’ rights and in 


that sense the proceedings inevitably par- - 


take of the character of the proceecings 
taken ‘by the detenu in enforcing hese 
rights, That is why the argument that 
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Article 359 (1) and the Presidential Order 
issued under it do not apply to the pro- 
ceedings under Section 491 (1) (b) cannot 
be sustained.” 


The Court then referred with ap- 
proval to the decision:in Mohan Chou- 
dhury v, Chief Commissioner ` Tripura. 
AIR 1964 SC 178 = (1964-1 Cri LJ 132) 
wherein the court rejected the detenu’s 
petition as barred ‘by the Presidential 
Order and refused to entertain the argu- 
ment that the Ordinance, the Act and the 
Rules framed thereunder were void for 
the reason that they contravened Articles 
14, 21 and 22 of the Constitution with the 
observation that the challenge made by 
the ` petitioner in that behalf really 
amounted to arguing in the circle ‘The 
Court then held: 


“If the Presidential Order precludes 
a citizen from moving the court for the 
enforcement of the specified fundamental 
rights, ix would not be open to the citizen 
to urge that the Act is void for the reason 
that it cffends against the said fundamen- 
tal rights. It is in order to prevent the 
citizen from making such a claim that the 
Presidertial Order has been issued, and 
so during the period of its operation, the 
challenge to the validity of the Act can- 
not be entertained.” 


In tne result the Court concluded that 
“the proceedings taken on behalf of 
the appellants before the respective High 
Courts challenging their detention on the 
ground that the impugned Act and the 


‘Rules are void because ‘they. contravene 


Articles 14, 21 and 22 are incompetent for 
the reason that the ‘fundamental ` rights 
which are alleged to have been contra- 
vened are specified in the President‘al 


‘Order and all-citizens are precluded from 


moving any Court for the enforcement of 
the said specified rights.” 


4g. Mr. P. A. Chowdary. learned 
counsel for the petitioner therefore argues 
that the. Supreme Court thus. proceeded 
to declare that during the operation of 
the Emergency and the declaration under 
Article 359 (1). tho validity of any law or 
the action taken thereunder cannot be 
challenged as violative of the specified 
provisions of Part III of the Constitution, 
on the assumpticn that Part IJI guaran- 
tees. fundamental rights, If the Supreme 
Court had kept in view the distinction 
betwesn fundamental rights-in favour of 
persons and constitutional injunctions 
against she State, it would not have come 
to the conclusion it did where the com- 
plaint is of the violation of Articles 14, 
21 and 22 which according to him are in 
the nature of Constitutional Injunctions 
and not Fundamental Rights. ` 


41. Before we proceed to further 


examine this contention we must not. lose 
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sight of the fact that under Article 141 
the law declared by the Supreme Court is 
binding on all Courts within the territory 
of India. When the Supreme Court has 
declared that during the subsistence of a 
declaration under Article 359 (1) the vali- 
dity of an enactment or executive action 
cannot be questioned as violative of the 
provisions of Part III of the Constitution, 
no court in India can hold otherwise on 
the ground that, if only the Supreme 
Court had kept in view the difference in 
wording of the various Articles occurring 
in Part III of the Constitution and found 
that some confer Fundamental Rights in 
favour of persons or citizens while other 
operate as Injunctions against the State, 
it would not have come to that conclu- 
sion, It is precisely in regard to such an 
argument that found favour with the 
Bombay High Court in B. M. Lakhani v. 
Malkapur Municipality, AIR 1970 SC 1002 
the Supreme Court: held: 


"The decision (of the Supreme Court) 
was binding on the High Court and the 
High Court could not ignore it ‘because 


they thought that relevant provisions were ` 


not brought te the notice of the court.”. 


42. In view of the above pro- 
nouncement of the Supreme Court. the 
distinction, if any, between the various 
provisions of Part IO of the Constitution 
cannot in our view bé declared by any 
High Court as making any difference with 
regard to the right of a person to move 
the Court during the operation of the 
Proclamation under Article 359 (1) of the 
Constitution. 


43. Now, let us’ examine if there 
is really any distinction such as is sought 
to be made out by Mr; P. A. Chowdary in 
the several articles occurring in Part IH 
of the Constitution—some only constitut- 
ing Fundamertal Rights and the rest 
amounting to injunctions. 

44, Part II of the Constitution of 
India is entitled ‘fundamental rights”. 
Article 12 defines “State” and Article 13 
declares that «ll laws inconsistent with or 
in contravention of the provisions of Pari 
III to be void to the extent of such im- 
consistency or contravention, Articles 14, 
15. 16, 17 and 18 occur under the heading 
“Right to Equality”. “Right to Freedom” 
is enshrined in Articles 19. 20, 21 and 22. 
Articles 23 and 24 occur under the head- 
ing “Right against Exploitation”. “Right to 
Freedom of Religion” occur in Articles 25, 
26. 27 and 28. Cultural and Educational 
rights are declared under Articles 29 and 
30. Right to property is declared. under 
Articles 31, 31 (a), 31 (b) and .31 (c). 
Under the heading “Right .to Constitu- 
tional Remedies” the right to 
Supreme Court is reserved under Article 
29 of the Constitution, In - enunciating 
these rights the framers of the Constitu- 


move the- 


A.I R. 


tion have employed different phraseology 
in different articles of that part. Some of 
these rights such as the “Right to Free- 
dom” guaranteed under Article 19, the 
“Right to Freedom of Religion” guaran- 
teed by Article 25, the “Right of any sec- 
tion of citizens to conserve distinct script 
or culture of its.own. the Right to Mino- 
rities to establishment and administer 
educational institutions of their choice 
under Article 30 and the right to move 
the Supreme Court for enforcement of the 
rights are declared in positive language 


to be rights guaranteed to the citizens. 


But the other relating to “Right to Equa- 
lity” covered by Articles 14,15 and 16 
“Right to Freedom” as stated under Arti- 
cles 20, 21 and 22 “Right to Freedom of 
Religion” as described in Articles 27 and 
28 and the “Right to property” as declar- 
ed under Article 31 are in the form of 
directions of injunctions against the 
State. The State action, legislative or exe- 
cutive. controlled by and taken in obedi- 
ence to these injunctions in effect guaran- 
tee these rights to the citizens and per- 
sons. - 


. 45. Mr. Chowdary vehemently 
contends that the difference in the langu- 
age employed in these various articles 
cannot be brushed aside as of no conse- 
quence, 


46. .' In PEA of his contention: 
that vhat is contained in Part III of the 
Constitution of India is merely a restric- 
tion on the executive and legislative 
powers of the State and not any Funda- 
mental Right guaranteed to a citizen.-Mr. 
P. A. Choudary, learned counsel for the 


-petitioner referred to the observations of 


Sir Ivor Jennings in Chapter IV (page 38) 
of “Some Characteristics ‘of. the Indian 
Constitution. r 

the so-called fundamental 
rights are restrictions on legislative, exe- 
tive and. in a few cases judicial powers. 
They are liberties ‘allowed by English: 
law. Part IV of the Constitution deals 
with the positive obligation of the State 
towards its citizens, Part IJ] which is‘ en- 


eeesmeaewhna 


‘titled Fundamental Rights, deals with its 


negative obligations............ It is in fact 
not a right at all, but a restriction on 
executive and legislative’ power....:.. .... 
Articles 14, 19°(1) and 25 (1) are different 
because they impose limitations on. legis- 
lative power.” 

He also placed reliance on what Alan 
Gledhill. in his book “Fundamental Rights 


in India” said with regard to the provi- 


sions contained. in Part III of the -Indian 
Constitution, They are 


erent there is no declaration of the 
rights of the subject, - ‘nor guarantee of 
their enforcement: in fact they are only 
ascertainable from the remedies available 
in case of their infringement.” 
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Thet what is contained in Part JII ari in 
particular Articles 14, 21 and 22 are only 


injunctions is also sought to be fort-fied 


by Mr. Chowdary by what was observed 
in the judgment of the Supreme Couct in 
Basheshar Nath v, J. T. Commissioner. 
AIR 1959 SC 149. In that case their Lord- 
ships considered "Whether a breack of 
the Fundamental Right flowing irom 
Article 14 can be waived” and observed:— 

AUNA that this article is in form an 

admonition addressed to the State and 
does not directly purport to confer any 
right on any person as some other artcles 
for example Article 19 do......... The com~ 
mand of the article is directed to the State 
ssena Article 14 therefore is an inyinc~ 
tion to both the legislative as well as the 
executive organs of the State and the 
other subordinate authorities.” _ 
But even in this decision, it would ‘be 
moticed that their Lordships never held 
that Article 14 did not confer any rigkt on 
a person. In fact their Lordships ob- 
served: 

“the underlying object of this article 
is undoubtedly to secure to all persons, 
citizens or non-citizens the equality of 
status and of opportunity referred to in 
the glorious preamble of our Conscitu- 
tion.” l 

Their Lordships also recognised that 

“the obligation thus imposed on the 
State no doubt, enures for the benefiz of 
all persons, for, as a necessary result of 
the operation of this article, they all enjoy 
equality before law. That is, however. the 
indirect, though necessary and inevitable, 
result of the mandate. The commard of 
the article is directed to the State and the 
reality of the obligation thus imposed on 
the State is the measure of the funda- 
mental right which every person within 
the territory of India is to enjoy.” 

In conclusion the Supreme Court heli: 

“Whatever breach of other fundamen- 
tal right a person or a citizen may or may 
not waive, he cannot certainly give to or 
waive a ‘breach of the fundamental right 
that is indirectly conferred on him by this 
constitutional mandate directed to the 
State,” 

In paragraph 26 of the judgment the Sup- 
reme Court concluded:— 

M opus that under Article 13 (2) an 
admonition was administered to the State 
not to enact any law which takes away 
or abridges the rights conferred by this 
part and the obligation thus imposed on 
the State enured for the benefit of all citi- 
zens of Bharat alike in respect of al. the 
fundamental rights enacted in Part CI of 
the Constitution. No distinction was made 
in terms between the fundamental rights 
said to have been enacted for the benefit 
of the individual and these enacted in the 
public interest or on grounds of public 
policy.” | 
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47. In State of Gujarat v. Shri 
Ambika Mills, AIR 1974 SC 1360 it was 
laid down that 

Article 13 (2) is an injunction to the 
State not to pass any law which takes 
away or abridges the fundamental rights 
conferred by Part III and the consequence 
of the contravention of the injunction is 
that the law would be void to the extent 
of the contravention............ ú 
This decision: in particular declares rights 
do not exist in vacuum. 


“They must always inhere in some 
persons whether natural or juridical and, 
under Part III, they inhere even in fluc- 
tuating bodies like a linguistic or religi- 
ous minorities or denominations.” 

It is significant to note that this judg- 

ment also recognises such injunctions to 

es in rights. Their Lordships dec- 
ed: 

“When Article 13 (2) uses the expres- 
Sion ‘void’ it can only mean. void as aga- 
inst persons whose fundamental rights 
are taken away or abridged by a kaw. The 
law migint be ‘still4born’ so far as the per- 
sons, entities or denominations whose fun- 
damental rights are taken away or ab- 
ridged......... mt 


Thus none of these decisions relied upon 


. by the learned counsel for the petitioner 


in fact lays down that what is contained 
in Chapter III or in particular Articles 14, 
21 and 22 are mere injunctions not con= 
ferring any right on persons, entities or 
denominations. 

48. In R. C, Cooper v. Union of 
India, AIR 1970 SC 564 the Supreme 
Court in paragraph 61 of its judgment ob- 
served:— 

_  enasasees it is necessary to bear in 
mind the enunciation of the guarantee of 
fundamental rights which has taken dif- 
ferent forms: In some cases it is an ex- 
press declaration of a guaranteed right; 
Articles 29 (1), 30 (1), 26, 25 and 32: in 
others to ensure protection of individual 
rights they take specific forms of restric- 
tions on State action——legislative or exe- 
cutive—Articles 14, 15. 16, 20. 21, 22 (1), 
27 and 28; in some others, it takes the 
form in:a positive declaration and simul- 
taneously enunciates the restriction there- 
on; Articles 19 (1) and 19 (2) to (6) in some 
cases, it arises as an implication from the 
delimitation of the authority of the State 
e.g. Articles 31 (1) and 31 (2) in still 
others, it takes the form. of a general pro- 
hibition against the State as well as 
others; Articles 17, 23 and 24. The enun- 
ciation of rights either express or by im- 
plication does not follow a uniform pat- 
tern. But one thread runs through them; 
they seek to protect the rights of. the in- 
dividual or groups of individuals against 
infringement of those rights within speci- 
fic limits. Part IIJ of the Constitution 
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weaves a pattern of guarantees on the 
texture of basic human rights, The gua- 
rantees delimit the protection of those 
rights in their allotted fields they do not 
attempt to enunciate distinct rights.” 


49. Thus notwithstanding the dif- 
ference in the language employed in the 
various classes of articles occurring in 
Part JII entitled fundamental rights. the 
Supreme Court construed them as confer- 
ring rights on persons either positively 
or by prohibiting- the State from taking 
certain legislative or executive action in 


violation of those articles. They were not, 


jeonstrued as mere injunctions. 


50. A Full Bench of this Court in 
Venkatarao v. State of A. P, 
Andh Pra 310 = (AIR 1975 Andh Pra 315) 
considering the validity of the Andhra 
Pradesh Land Reforms (Ceiling on Agri- 
cultural Holdings) Act. 1973 referring to 
the observations oz the Supreme Court, in 
Basheshar Nath v, Income-tax Commis- 
sioner, AIR 1959 SC 149 on which Mr. 
Choudary placed strong reliance to con- 
tend that Article 14 constitutes an iniunc- 
tion and not a fundamental right held 
that 

“Article 14 confers a fundamen- 
tal. right on a person, though in another 
sense it may amount to an injunction 
prohibiting the legislative and the execu- 
tive organs from making any invidious or 
hostile discrimination.” 


The Full Bench repelled the contention 
that Article 14 did not confer a right. 


51. Subbarao J. in Makhan Singh’ 


v. State of Punjab, AIR 1964 SC 381 = 
(1964-1 Cri LJ 269) referred to these as 
“the most valuable rights’, The differen- 
ces in the language employed. in confer- 
ring the right under the various articles 
contained in Part IDI of the Constitution 
is one of form and does not-affect the con- 
tent of the said right. Some of the rights 


are expressed in positive terms as confer~' 


ring benefit on the citizens or persons: in 
general. Some others are couched in lan- 
guage which is in the form of injunc- 
tions or admonitions to the State. What- 
ever -form of the various articles. they 
operate both as rights and injunctions, 
rights conferred on persons or.citizens an 

injunctions operating against the State. 
Article 13 (2) declares any law made 
in contravention of Part III void irresnpec- 
tive of whether it is in positive form con- 
ferring a right or in a negative formas 
injunctions to the State. It is not as if, 
where a positive right is conferred by 
one of the articles a law made by the 
State is valid and only those laws which 
are in contravention of. articles in. the 
form of injunctions are . void. In either 
ease they are void. The language employ- 
ed does not alter the nature of these 
rights aptly referred to and grouped in 


ILR (1975) . 


‘the Constitution vests the 
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Part III of the Constitution as “Funda- 


mental Rights”. 


. 52.° The Supreme Court never de- 
clared that what is contained in Article 14 
was a mere injunction agains: the State.. 
In fact, it. recognised that this injunction 
indirectly confers a right on a person’ to 
equal protection of laws. In our view all 
the articles in whatever language couch- 


ed having regard to their content and 
having regard to Article 13 constitute 
both “Fundamental Rights and injunc- 


tions.” So also must be the position with 
respect to Articles 21 and 22 which are in 
the form of admoniticns to the State. 


53. Mr. Choudary vehemently 
contended that every right must have a 
holder of a right. and when Articles 14, 
2l and 22 prohibit the State from making 
any law or taking any action, one is un- 
able to postulate who the holder of that 
right is. These articles of the Constitution, 
according to him could not be deemed to. 
be conferring or guaranteeing any funda- 
mental rights to any person. In this con- 
text the learned counsel referred to a 
passage in the Text Book of jurisprudence 
by G. W. Paton. (Third Edition) at page 
249 which describes . . 

“every legal right is comprised - of 
four elements (1) the holder of the right 
(2) the act or forbearance to which the 
right relates (3) the RES concerned (the 
object of the right) (4) the person bound 
by duty Every right. therefore, involves 
a relationship between two or more legal 
persons. and only legal persons can be 
Soe by duties or be the holders of legal 
rights.” . 


But it may be noticed that in this very 
analysis, the learned author states that 


“rights and duties are correlatives, 
that is. we cannot have a right without a 
corresponding duty or a duty without a 
corresponding right. When we speak of a 
right, we are really referring to a right— 
duty relationship between two persons, 
and to suppose that one can exist without 
the other is just meaningless as to sup- 
pose that a relationship can exist between 
father and son unless both favher and son 
have existed.” 


This also supports our view that when 
Articles 14,.21 and 22 address an injunc- 
tion to the State and impose a duty on il 
they correspondingly. confer rights on the 
citizen. The forbearance which the State 
must observe in view of these Articles of 
‘citizen with 
rights the object of which is the equal 
protection of laws and vrohibition of pre- 
ventive detention without service of 
grounds and affording of an opprtunity to 
represent in accordance with law. ` >- 


54. The same contention . of Mr. 
P, A. Chowdary. learned counsel for the 
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petitioner’ may be examined from yet an- 


other angie. Article 13 (2) of the Consti-. 


tution declares that any law which takes 
awey or abridges the rights conferred by 


Part III shall. to the extent of the contra- ` 


vention be void. If Articles 14. 21 and 22 
are excluded from the ambit of Article 13 


on the ground that they are not funda~’ 


mental rights but only injunctions aga- 
ins. the State, then very undesirable re- 
sults would follow. Article 32 of the Con- 
stitution which guarantees the right to 
move the Supreme Court for enforcement 
of the rights conferred by Part IIi- would 
become wholly otiose if what is contained 
in Articles 14, 21 and 22 and other provi- 
sions in the form of admonitions to the 
State are not treated as Fundamental 
Rights and are treated only as injunc- 
tions against the State. So also the con- 
tent of the power of the High Court under 
Article 226 and the right of the persons 
thereunder would to a large extent be 
eroded. The citizens would be deprived of 
their right to move the Supreme Court 
‘and the High Courts complaining about 
the contravention of Articles 14, 21 and 


22. Such could not be the intention of the 
framers of the Constitution. 


This: was sought to be met by Mr. 
P. A. Chowdary, learned counsel for the 
petitioner by contending that Article 13 
(2) is introduced only by way of abun- 
dant caution. According to him even with- 
out that provision, the injunctions con- 
tained in Articles 14, 21 and 22 prohibit 
the legislature from enacting laws in con- 
travention of those articles for the legis- 


lative power vested in the Parliament or- 


the State Legislature under Article 246 is 
subject to the other provisions of the 
Constitution are in violation of Articles 
14, 21 and 22 would ‘be void on the ground 
of legislative incompetency and not on 
the ground of violating any Fundamental 
Right (sic). Mr. P. A. Choudary contends 
thet the injunctions against the State such 
as are contained in Artcles 14, 21 and 22 
limit the power vested in the Parliament 
and the State Legislature under Article 
245 to enact laws or take executive ac- 
tion in pursuance thereof. In view of 
Article 245 such of the laws as are in 
violation of Arts. 14, 21 and 22 would-be 


void on the ground of “legislative incom- .- 


pecency” and not for the reason that they 

violate any ‘Fundamental Right”. Arti- 

cle 245 of the Constitution reads as fol- 
lows:— 


"245, (1) Subject to the provisions of 
this Constitution. Parliament may make 
laws for the whole or any part of the 
territory of India. and the Legislature of 
a State may make laws for the whole or 
any part of the State. 


(2) No law made by Parliament shall 


be deemed. to be invalid on the ground 
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that it would have extra-territoriel ope- 
ration.” 


55. The | power of Parliament and 
the Legislature of a State to make laws 
is undoubtedly subject to the other provi- 
sions of the Constitution. Having regard 
to Article 246, Parliament may make laws 
with regard to matters enumerated in List 
No. I of the Seventh Schedule referred to 
as ‘Union List’. It shall also have power 
to make laws with respect to any of the 
matters enumerated in. List No. I or List 
No. III. But yet the Parliament cannot 
make any law which takes away or ab- 
ridges any rights conferred by Par: III of 
the Constitution. Any law so made would 
‘be void under Article 13 (2) to the extent 
of the contravention, But according to 
Mr. P. A. Choucary, learned coursel for 
the petitioner, when a person complains 
that a particular law is violative cf Arii- 
cles 14; 21 and 22. he is not enforcing any 
fundamental right guaranteed tọ him 
under tne Constitution but challenging 
the validity of-tne law on the grcund of 
incompetency of the legislatures. A per- 
son’s right to challenge the validity of the 
law on such a ground is not taken away 


- ‘by a declaration under Article 359 (1) nor 


is the Fresident empowered und2r the 
said.clause to take away such a right. 


56. Tt is true, that the Parliament’s 
power to make laws conferred by Section 
245 is subject to the other provisions of 
the Constitution When Article 14 enjoins 
tha: the State shall not deny to any per- 
son equality before law or the equal pro- 
tection of laws within the territory of 
India and when Article 21 declares that 
no person Shall be deprived of his life or 
personal liberty excep. according to the 
procedure established by law and when 
clause (5) of Article 22 declares that any 
person detained in pursuance of an order 
made under any law providing fcr pre- 
ventive detention the authority making 
the order shall as soon as may be commu- 
nica‘e to such person the grounds on 
which the order has been made and shall 
affirm him the earliest opportunity of 
making a representation against the order, 
to that exten’ the power confer-ed on 
the Parliament by Article 945 is abridged. 
Any law made by the Parliamert can- 
not be :n derogation of Articles 1a 21 and 
22 irrespective of whe her what is con- 
tained in these articles is a! right confer - 
red on the citizens or an injunction 
against the State. The Parliament would 
‘be incompetent to make such law As ob- 
served in Mahendralal v. State cf U. P 
AIR 1963 SC-1019; 

“the prohibition contained in Article 
13 (2) makes the State as such incompe- 
tent to make a law taking away or ab- 
ridging the fundamental rights as it would 
be where law is made against the distri- 
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bution of powers contained in the Seventh 
Schedule to the Constitution between Par- 
liament and the Legislature of a State. 
Further, Art. 13 (2) provides that the 
law shall be void to the extent of the 
contravention, Now zontravention in the 
context takes place only once when the 
law is made, for the contravention is of 
the prohibition to make any law which 
takes away or abridges the fundamental! 
rights, There is no question of the contra- 
vention of Art, 13 (2) being a continuing 
matter. Therefore. where there is a ques- 
tion of a post-Constitution law there is a 
prohibition against the State from taking 
away or abridging fundamental rights and 
there is a further provision that if the 
prohibition is contravened the law shall 
be void to the extent of the contraven- 
tion. In view of this clear provision, it 
must be held that unlike a law covered 
by Art. 13 (1) which was valid when 
made, the law made in contravention of 
the prohibition contained in Art. 13 (2) is 
a still-born law......... 7 


But as already discussed above, Arti-~ 
eles 14, 21 and 22 though couched as ad- 
monitions to the State and prohibit the 


State from making laws or taking any ac- 


tion in contravention of the said provi- 
sions, correspondingly confer valuable 
rights on the citizens and afford protec- 
tion from the State action, legislative or 
executive in contravention thereof, The 
extent of the injunction is the measure of 
the right conferred cn a citizen. When it 
is held that Articles 14, 91 and 22 are 
partly in the nature of injunctions and 
partly in the nature of fundamental! rights 
conferred on a citizen and one is depen~ 
dent on the other. any person questioning 
the validity of any Law does so only in 
exercise of his right. It is a well recognis- 
ed principle of general law that no per- 
son may be allowed zo seek an injunction 
or a declaration that an injunction has 
been violated, unless it affects the right of 
the person complaining. This has a greater 
application in the cases of constitutional 
injunctions. No court would pronounce 
upon the constitutional validity of a law 
unless it is absolutely necessary for the 
purpose of securing the rights of the pe- 
titioner. When the right to move a court 
is suspended by a declaration under Arti- 
cle 359, the Court cannot examine how 
far the particular law is violative of Arti- 
cles 14, 21 and 22 and to what extent the 
Parliament has transgressed in making a 
law in exercise of the powers conferred 
on it under Article 245 (1). In complaining 
about the violation of an injunction the 
petitioner may be only seeking a declara- 
tion that the law is void on the ground 
that the Parliament was incompetent to 
make such law. But a mere declaration 
cannot be granted unless the law or the 
action taken thereunder affects the right 
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of that person. In other words. unless the 
corresponding right conferred on that 
person by Articles 14, 21 and 22 is violat- 
ed, the arrest and detention of a person 
could not be held to be invalid. 


In moving a petition for a writ of 
Habeas Corpus what the petitioner is in 
fact complaining of is his right to be not 
arrested except in conformity with Arti- 
cles 14, 21 and 22. In other words he is 
asserting his right to be protected against 
the arbitrary exercise of power of arrest 
and detention conferred on him by the 
enactment in contravention of Articles 14, 
21 and 22 which confers equality ‘before 
law and equal protection of laws and 
which require the service of grounds of 
detention and affording of an opportunity 
to make a representation against the order 
of detention It is precisely this right to 
move any Court that is taken away by 
the declaration under Article 359 (1) by 
the President. There is. therefore, no es- 
cape from the fact that while the law 
may be incompetent either for the reason 
that the Parliament is not empowered to 
make such a law under Article 245 which 
is subject to Articles 14, 21 and 22 or for 
the reason that any law so made is dec- 
lared to be void under Article 13 (2), the 
right to move the Court having been taken 
away the court is precluded from pro- 
nouncing ‘the law to be void and conse- 
quently holding the arrest and detention 
under that law to be bad. 


57. Mr. P. A. Choudary answers 
this by saying that such an impossible 
situation is created because of the basic 
assumption which according to him is 
erroneous that Right to Freedom and 
liberty emanates from the provisions of 
Chapter HI of the Constitution. According 
to the learned counsel freedom and liberty 
of a citizen springs not from any provi- 
sion of the Constitution, but it is a natu- 
ral right inherent in every human being 
and a necessary concomitant of the rule 
of law. Therefore, when a person com- 
plains about the arrest and detention 
under a law which the Parliament is not 
competent to make, he is not enforcing 
any right guaranteed by Articles 14, 21 
and 22 but is only seeking to enforce a 
pre-existing right to freedom and: liberty. 


58. Mr. Choudary in support of 
this contention relied on the observations 
of Sir Ivor Jennings in “Some Character- 
istics of the Indian Constitution.” 

“What the Indian Constitution seems 
to do is to prevent encroachment on this 
liberty, or in other words not to create 
fundamental rights but to protect funda- 
mental liberties.” 

He also placed reliance on certain pas- 
sages in the book “Constitutional and Ad- 
ministrative Law by S. A. de Smith. In 
Chapter 20 “Personal Freedom” under the 
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topic “Fundamental Rights” 
Author observed: 

“The traditional legal approach to 
Civil Liberties in Britain can be summed 


the learned 


up in three propositions, First. freedoms . 


are not to be guaranteed by statements of 
general principles, Secondly. they are re- 
sidual, Freedom of public assembly, for 
example, means the liberty to gather 
wherever one chooses except in so far as 
others are legally entitled to prevent the 
assembly from being held or in so far.as 
the holding er conduct of the assembly 
is a civil wrong or a criminal offence. To 
define the content of Itberty one 
merely to subtract from iis totality the 
sum of the legal restraints to which it- is 
subject.. Thirdly, for every wrongful en- 
eroachment upor one’s liberty there is a 
legal remedy awarded by an independent 
court of justice.” 

Reliance was also placed on the state- 
ment of A. V. Dicey in “The Law of the 
Constitution” regarding the “Rule of Law” 
{at page 202) that ‘rule of law’, then, 
which forms a fundamental principle of 
the Constitution, has three meanings., or 
may be regarded from three. different 
points of view. 


“It means. in the frst plac? the ab- 
solute supremacy or predominance of re- 
gular law as opposed to the influence of 
arbitrary power, and excludes the exist- 


ence of arbitrariness, of- prerogative or 


even of wide discretionary authority on 
the part of the Govermment. Englishmen 
are ruled by the law, and by the law 
alone; a man may with us ‘2 punished for 
a breach of laws but it can be punished 
for nothing else. 


It-means, ağain equality before the 
law, or the equal subjection of all classes 
to the ordinary law of the land adminis- 
tered by the ordinary law courts the ‘rule 
of law’ in this sense excludes the idea of 
any exemption of officials or others from 
the duty of obedience co the law which 
governs other citizens-or from the juris- 
diction of the ordinary tribunals: there 
can be with us nothing really correspond- 
ing to the ‘administrative law’...........s00 
The ‘rule of law’ lastly. may be used asa 
formula for expressing the fact which in 
foreign countires naturally form part of a 
constitutional code, are not the source but 
the consequence of the rights of indivi- 
duals, as defined and enforced by. the 
courts; that, in short. the principles of 
private law have with us been by the 
action of the courts and Parliament so ex- 
tended as to determine the position of the 
Crown and of its servants: thus the con- 
stitution is the result of the ordinary law 
of the land.” 


59. Mr. Choudary contends the 
‘rule of law’ is ensured under our Con- 
stitution ‘by subjecting the State action to 
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the judicial review .under the Federal 
structure. He relies in this behalf on the 
judgment of the Supreme Court in State 
of M. P. v. Bharat Singh. AIR 1967 SC 
1170 at p. 1173 in which the Suoreme 
Court declared: 


“All executive action which operates 
to the prejudice of any person must have 
the authority of law to support it. and 
the terms of Art. 358 do not detract from 
that rule.. Article 358 expressly authorises 
the State to take legislative or executive . 
action provided such action was compe- 
tent for the State to make or take, but for 
the provisions contained in Part III of 
the Constitution Article 358 does not 
‘purport to invest the State with arbitrary 
authority to take action to the prejudice of 
citizens and others; it merely provides 
that so long as the proclamation of emer- 
gency subsists laws may be enacted, and 
executive action may b2 taken in pursu- 
ance of lawful authority, which if the 
provisions. of Art. 19 were operative 
would have been invalid. Our federal 
structure is founded on certain fundamen- 
tal principles: (1) the sovereignty of the 
people with limited Government autho- 
rity. i.e. the Government must be con- 
ducted in accordance with the will of the 
majority of the people. The people govern 
themselves through their representatives, 
whereas the official agencies of the execu- 
tive Government possess only such pow- 
ers as have been conferred upon them by 
the peaple: (2) there is distribution of 
powers between the three organs of the 
State, legislative, executive and judicial 
each organ having some check direct or 
indirect on the other: and (3) the rule of 
law which includes judicial review of 
arbitrary executive action.” 

This decision. however, does not lay 
down taat any right to freedom or liberty 
springs from or vests in a citizen de hors 
the Constitution and any law which takes 
away such right violates this inherent 
right to freedom. On the other hand the 
Parliament and the legislatures of the 
State are conferred unlimited power with 
resvect of matters enumerated in the res- 
pective lists of the Seventh Schedule sub- 
ject to only to the other provisions of the 
Constitution and in particular provisions 
of Part III of the Constitution That is 
now authoritatively laid down by the 
Supreme Court in Kesavananda Bharati 
v. State of Kerala, ATR’ 1973 SC 1461 in 
which the Supreme Court dealing with 
the power of the amendment vested in 
the Parliament the majority judgment de- 
clared that Part III of the Constitution is 
not a kasie structure and that the entire 
Part Ili may be amended. All laws ema- 
nate trom the: Constitution and no implied 
limitat:on on the power of the Parliament 
to :make laws could be placed. If. that be 
the position, then the law which may be 
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made by the Parliament with respect to 
any of the matters referred to in the res- 
pective lists of the Seventh Schedule may 
be questioned only on the ground of be- 
ing violative of one or the other provi- 
sions of the Constitution and any such 
complaint if made on the ground that it is 
violative of Articles 14, 21 and 22. the 
declaration made by the President under 
Cl, (1) of Article 359 stands in the way so 
long as the declaration is operative. 


60. When a person challenges his 
arrest and detenticn as illegal even 
though such arrest is in accordance with 
the provisions of particular enactment he 
really complains of infringement of the 
provisions of Articles 14, 21 and 22 and 


not any other natural right or inherent 


right to liberty and creedom or violation 
of principles of natural justice de hors 
these provisions. All rights emanate from 
the Constitution, and the freedom from 
arrest and detention, except by authority 
of law emanates from and is guaranteed 
by Articles 21 and 52. The arbitrary ac- 
tion of the executive is restricted by 
Articles 14. 21 and 22. The complaint of 
the citizen against arrest and detention by 
any authority in exercise of the power 
conferred by any law is, therefore, trace- 
able to the right conferred by these arti- 
cles and the right to move the Court hav- 
ing been suspended by a „declaration 
under Article 359 (1) for the: period spe- 
cifiec in the proclamation. the Court is 
precluded from entertaining the same, 


61. The learned Advocate General 
contended that as right to all ‘freedom 
and liberty” emanates from the Constitu- 
tion and all rights under Article 19 have 
been suspended by virtue of Article 358 
dvring the period of Emergency and the 
right of a person to enforce the rights 
conferred by Articles 14, 21 and 22 also 
have been suspended by a ‘declaration 
under Cl (1) of Article 359 not with re- 
ference to any particular enactment ‘but 
in very general terms, so long as the dec- 
laration stands. no person is entitled to 
move any Court complaining about any 
arrest and detention as illegal even if it 
is not in purported exercise of a power 
vested under any statute. Any arrest and 
detention must have the authority of law 
otherwise it would be violative of Arti- 
cles 21 and 22 of the Constitution. But 
when the arrest and detention is in pur- 
ported exercise of a power conferred by 
a statute and so long as the complaint is 
about the violation of the provisions of 
that law and not about the infringement 
of any right conferred by Part II, the 
right of a person to move the Court is not 
taken away by a declaration under Arti- 
ele 359 (1) of the Constitution. 


In Dr. Ram Manohar Lohia v. Union 
of India. AIR 1966 SC 740 the objection to 
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the maintainability of the petition for a 
writ of Habeas Corpus challenging the 
validity of the detention during the Pro- 
clamation of Emergency and declaration 
under Article 359 (1) came up for consi- 
deration. There the declaration of the 
President was with reference to detention 
under the Defence of India Rules, Even 
while following the earlier judgment of 
that Court in Makhan Singh v. State of 
Punjab, AIR 1964 SC 381 = (1964-1 Cri 
LJ 269) the Supreme Court held: 


“It is not in dispute that the present 
petition has been made for the enforce- 
ment of Dr, Lohia’s right to personal 
liverty under Articles 21 and 22. These 
articles in substance—and it should suffice 
for the present purpose to sav no more— 
give people a certain personal liberty. It 
is said by the respondent State that the 
President’s Order under Article 359 (1) 
altogether prevents us from entertaining 
Lohia’s petition and, therefore. it should 
be thrown out at once. This would no 
doubt, subject to certain exceptions to 
which a reference is not necessary for the 
purposes of the present judgment. the 
correct if the Order of November 3, 1962 
tcok away all rights to personal liberty 
under Articles 2] and 22, But this, the 
order does not do. It deprives a person of 
his right to move a Court for the enforce- 
ment of a right to such personal liberty 
under Articles 2] and 22. But this. the 
Order does not do. It deprives a person of 
his right to such personal liberty only 
when he has been deprived of it by the 
Defence of Incia Act—it is not necessary 
to reic to the Ordinance any more as it 
has been replaced by the-Act—or any 
rule or order made thereunder. If he has 
not been so deprived, the order does not 
take away his right to move a Court, Thus 
if a person is detained under th- Preven- 
tive Detention Act. 1950, his right to move 
the Court for enforcement of his rights 
under Articles 21 and 22 remain intact. 
That is not a case in which his right to do 
so can be said to have been taken away 
by the President’s Order. This Court has 
in’ fact heard applications under Article 
32 challenging a detention under that Act. 
See Rameshwar Shaw v. District Magis~ 
trate of Burdwan, AIR 1964 SC 334 =: 
(1964-1 Cri LJ 257). If any person says as 
Dr. Lohia does, that he has been depriv- 
ed of his personal liberty by an order not 
made under the Act or the Rules, there 
is nothing in the President’s order under 
Art. 359 (1) to deprive kim of his right to 
move the Court under Art. 32. The Court 
must examine his contention and decide 
whether he has been detained, under the 
Act or the Rules and can only throw out - 
his petition when it finds that he was so 
detained but not before then. Tf it finds 
that he was not so detained, it must pro- 
ceed to hear his petition on its merits, 
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The right undcr Art. 32 is one of the 
fundamental rights that the Constitution 
has guaranteed to all persons and it can- 
not be taken away except by the methods 
as provided in the Constitution, one of 
which is by an order made under Art. 359. 
The contention that an order under that 
article has not taken away the constitu- 
- tional right to personal liberty must - be 
examined.” 

The Supreme Court in Ananda Nam- 
biar v. Chief Secretary tö Government of 
Madras. AIR 1966 SC.657 = (1966 Cri LJ 
586) pointed out referring to the decision 
in Makhan Singh v., State of Punjab, AIR 
1964 SC 381 = (1964-1 Cri LJ 269) that 

“this court, took the precaution of 
pointing out that as a result of the issue 
of the Proclamation of Emergency and 
the Presidential Order, a citizen would 
not be deprived of his right to move the 
appropriate Court for a writ of habeas 
corpus on the ground that his detention 
has been ordered. mala fide, Similarly, it 
was pointed out that if a detenu conteds 
that the operative provisions of the De- 
fence of India Ordinance under which he 
is detained suffer from the vice of exces- 
sive delegation, the plea thus raised by 
the detenu cannot, at the threshold. be 


said to be barred. by the Presidential 


Order. because, in terms, it is not a plea 
which is relatable to the fundamental 
rights specified in the said order.” 

62. Dealing with an attack on the 
arrest made in punported exercise of the 
power conferred by Rule 30 (1) (b) of the 
Defence of India Rules, while the Pro- 
clamation of Emergency and the declara- 
tion of the President under Article 359 
(1) were in force, the Supreme Court in 
Durgadas v, Union. of India, AIR 1966 SC 
1078 =. (1966 Cri LJ 812) pointed out the 
grounds on which the detention order 
may be challenged in the following words: 


“If the petitioner seeks to challenge 
the validity of the Ordinance, rule or 
order made thereunder on any ground 
other than the contravention of Articles 
14, 21 and 22 the Presidential Order can- 
not come into operation. It is not also 
open to challenge the Ordinance, rule or 
order made thereunder on the ground of 
contravention of Art. 19 because as soon 
as a Proclamation of Emergency is issued 
by the President under Article 358 the 
provisions -of Art. 19 are automatically 
suspended, But a petitioner can challenge 
the validity of the Ordinance, rule or 
order made thereunder on a ground other 
than those covered by Art. 358.- or -the 
Presidential Order issued under Art. 359 
(1). Such a challenge is outside the pur- 
view of the Presidential Order. For in- 
stance, a citizen will not be deprived of 
his right to move an appropriate Court for 
Writ of Habeas Corpus on the ground 
that his detention has been ordered mala 
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fide. Similarly. it will be open to the 
citizen to challenge the order of. detention 
on the ground that any of the grounds 
given in the order of detention is irrele- 
vant ard there is no real and proximate 
connection between the ground given and 


- the object which the legislature has in 


view.” 

In District Collector, Hyderabad .v. 
Tbrahim & Co., AIR 1970 SC 1275 at page 
1278 the Supreme Court struck down the 
executive action during the period when 
the proclamation of Emergency wunder 
Article 352 was in force resulting in sus- 
pension of Article 19, The Supreme Court 
while holding 

“the respondents could not challenge 
the validity of any law enacted by the 
State Legislature so long as the procla- 
mation of Emergency is in operation on 
the ground that it impaired the freedoms 
guaranteed by Article 19 They could not 
also challenge any executive action which, 
but for the provisions contained in Arti- 
cle 19 the State was competent to take 
The Supreme Court declared 

a E executive action of the State 
Government whieh is otherwise invalid is 
not immune from attack merely because 
a proclamation cf Emergency is in opera- 
tion when it is taken, Since the order of 
the State Government was plainly con- 
trary ta the statutory provisions contain- 
ed in the Andhra Pradesh Sugar Dealers’ 
Licensirg Order and the Sugar Control 
Order, it was not protected under Article 
308 of the Constitution.” 
In the present writ petition also if the 
attack an the detention of the petitioners 
was on the ground that the provisions of 
the principal Act as amended by the two 
Ordinances have not been complied with, 
certainly that aspect could be examined 
by the Court for the right of a person to 
challenge any: act of the executive with- 
out seeking to enforce a fundamental 
right referred to in the declaration’ made 
under Article 359 (1). or the fundamental 
right gvaranteed under Article 19 is not 
taken away. Even during the Emergency 
the executive is bound to conform to the 
laws as are in operation. 


63. The learned Advocate-General, 
however. argued that in the above cases 
referred to in this behalf, the effect of 
suspending the right to enforce any of the 
rights conferred by Articles 14, 21 and 22 
did not come up for consideration before 
the Supreme Court; only the validity of: 
the executive action purported. to have’ 
been taken in pursuance of a particular 
enactment but which was outside the 
scope of that enactment came .to be, con- 
sidered while an Emergency was declared 
and as a consequence, only Article 358 
came into operation, We may, however, 
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motice that in Durgadas v, Union of India, 
AIR 1966 SC 1078 = (1966 Cri LJ 812) 
the Supreme Court specifically held that 

“a petitioner can challenge the vali- 
dity of an Ordinance, Rule or Order made 
thereunder on grounds other than those 


covered ‘by Article 358 or the Presidential’ 


Order issued under Article 359 (1). Sueh 
a. challenge is outside the purview of the 
Presidential Order” 

and gave instances cn which the order 
could be challenged. Further, it would be 
seen that even though by virtue of Arti- 
cle 358 the Parliament is empowered, 
while a Proclamation of Emergency is in 
operation, to make any law or to take any 
executive actien which the State would 
ibe competent to make or to take but for 
Article 19 any executive action taken by 


the State in contravention of the — statu-. 


tory provisions then in force was struck 
down by the Supreme Court in a number 
of cases, 


jå. In State of Madhya Pradesh 
v. Bharat Singh, AIR 1967 SC 1170 where 
restriciions were placed upon the move- 
ment of the petitioner therein within the 
territory of India and'he was prohibited 
from entering a particular District and 
was required to reside within a particular 
area during tke Preclamation of Emer- 
peney under Article 352 of the Constitu- 
tion while only Article 358 was in opera- 
tion, the Supreme Court declared: 

“Article 358, however. does not one- 
rate to validate a legislative provision 
which was invalid because of the consti- 
tutional inhibition ‘before the proclama- 
tion of emergency......cccses All executive 
action which operates to the prejudice of 
eny person must have the authority of 
law to support it, and the terms of Arti- 
cle 358 do not detract: from that rule. 
Article 358 expressly authorises the State 
to take legislative or executive action pro- 
vided such action was competent for the 
State to make or take, but for the provi- 
sions contained in Part II of the Consti- 
tution. Article 358 does not purport: to 
invest the State with arbitrary authority 
to take action to the prejudice of citizens 
and others: it merely provides that so 
long as the proclamation of emergency 
subsists laws may be enacted, and execu- 
tive action may be taken in pursuance of 
lawful authority, which if the provisions 
of Art. 19 were operative would have 
been invalid.” 

In this context, the Supreme Court, 
among others. pointed out in that judg- 
ment : 

“Our federal structure is founded on 
certain fundamental principles: (1) the 
sovereignty of the people with limited 
Government authority, ie. the Govern- 
ment must be conducted in accordance 
with the will of the majority of the peo- 
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ple. The peoble govern themselves 
through their representatives, whereas 
the official agencies of the executive Gov- 
ernment possess only such powers as have 
oe conferred upon them by the peo- 
DIC eseraveece 

The Supreme Court thus emphasised that 
even during the period of Emergency any 
executive action must be supported by 
some law though during the period of 
Emergency that law cannot be challenged 
as violative of the provisions of Article 19. 
The executive cannot take away the 
liberty of a citizen unless it is authorised 
to do so under some law. 


65. In District Collector, Hydera- 
bad v. Ibrahim & Co.. AIR 1970 SC 1275 
G. O. Ms. No. 2976 dated 30-12-1964 which 
was an executive order issued by the 
Andhra Pradesh State during the procla- 
mation of emergency was held to be 
plainly contrary to the provisions of 
Andhra Pradesh Sugar Dealers’ Licensing 
Order, 1963 and the Sugar Control Order, 
1963 issued by the Central Government 
and it was held to be not protected under 
Article 358 of the Constitution. The Sup- 
reme Court declared that . 

“the executive Order immune from 
attack under Article 358 is only that order 
which the State was competent, but for 
the provisions contained in Article 19, to 
make. Executive action of the State Gov- 
ernment which is otherwise invalid is not 
immune from attack, merely’ because a 
proclamation of emergency is in operation 
when it is taken.” l 

The constitutional validity of Sec- 
tion 17-A of the Maintenance of Internal 
Security Act which began with- a non 
obstante clause and provided for detain- 
ing a person for a period longer than 
three months but not exceeding two years 
without obtaining the opinion of the Ad- 
visory Board, came up for consideration 
before the Supreme Court in S. N. Sarkar 
v. State of West Bengal, AIR 1973 SC 
1425 = (1973 Cri LJ 1155) during the 
period when a proclamation of Emer- 
gency under Article 352 of the Constitu- 
tion was in operation, but no declaration 
under Art. 359 (1) was made by the Pre- 
sident, the Supreme Court declared dis~- 
agreeing with the majority view in Gopa- 
Jan v., State of Madras, AIR 1950 SC 27 = 
(51 Cri LJ 1383) 

“That it was. void under Articles 14 
and 22 (7) (b) of the Constitution and that 
the subsequent declaration of emergency 
and the enactment of Section 6 (6) (d) 
could not ‘breathe life into those provi- 
sions which were already void.” 

These rulings emphasize that even during 
the period of Emergency all executive ac- 
tion must be supported ‘by authority of 
law, and though a law violating Article 19 


- of the Constitution may be made for the 


period of Emergency, no executive action 
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under a law whieh was roid aver pricr te 
the declaration ef Emergency or an exe- 
cutive acticn unsupported by any law 
and is violative of Article 19 could ke 
taken merely ‘because the Emergency was 
in operation. It that ba the position, wih 
regard to an executive action taken with 
reference to Article 358 which specifically 
authorised the enacizaent of laws which 
the Parliament was entitled te enact, 
irrespective of tha restrictions imposed by 
Article 19. we do not think that merely 
because of 2 declaration under Aride 
359 (1) of the Constitution which cid not 
specifically empowcr the Parliamen: or 
the President to make laws violating the 
rights conferred by Part UI of the Con- 
stitution and which merely empowers fhe 
President to suspend the right to move è 
Court for the enforcement of such rizhfs, 
was ever intended to protect executive 
action without the authority of amy law 
whatsoever. 


Likerty of an individual and freedom 
of thought and expression and of Asso= 
ciation have always been cherished by 
men and recognised by Courts as vaicable 
rights. Though the security of the Stata 

is paramount and the rights of an indivi- 
dual in times of Emergency must zivé 
way to the later interests of the sectrity 
of the State, we do not think that the 
President who has taken oath to protect 
the Constitution and the laws ever intend- 
ed by merely suspending the right a an 
individual to move a court for the en- 
forcement of the rights conferred by ~art 
III, to empower the executive to take any 
action. to deprive the liberty of an inJivi= 
dual ever without reference to any law. 
It is difficult to envisage that the declaras 
tion of the President could ever ave 
been intended for the purpose of actho= 
rising pore patently illegal action of de- 
priving a person of his Hberty even with- 
out reference to any law on the forcting 
that such e right Goes not exist indenpen= 
dent of Articles 14. 19, 21 and. 22. Vihen, 
the executive purroris fo arrest a persori 
in exercise of a power vested under any 
particular enactment and such an crder 
of arrest could be challenged on the 
ground that it is net in conformity with 
the provisions of that enactment the exe- 
cutive action cannot he immune irom 
attack when # is en unebeshed exercise 
of arbitrary power which is not even pre- 
tended te be in pursuance of any law. 
However. so far as the detentions: with 
wiech we are concamed in these writ 
petitions they are in purported exercise 
of the power vested under a specific pro~ 
vision of law and not independent of it. 
Hence on this vaxed question of law rais- 
ed by the learued Advocate<General, we 
do not intend fo express any opinion We 
would, however, Like to make it clear that 
where a detention is ordered i purp--fed 
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exercise of power vested under a particu. 
lar statute and ibat onder is shown to be 
in violation. of the provisions of that sta- 
tute or is mala fide or constitutes «a 
eolourahle exercise of power, then not- 
withstanding the declaration under Arti-} 
cla 359 (1) such a detention could be chal- 
lenged in a court of law. 


SÈ Mr, Kannabhiraman, band 
counsel for the petitioner next. relied on 
the Gecision of the Supreme Court in 
Phut Nath v. Stets of West Bengal, AIR 
1974 SC 3065 = ee Cri LJ 690) in which 
the Court. obs pmo - 


“This Court in many weighty pronoun- 
cements over two decades has stressed 
that Article 22 (3) vests a real, not ilu- 
sory rights, that communication of facts 
is the conrneér-stene of the right ef repre~ 
sentation and orders based on uncomimu- 
nicated materials are unfair and illegal,” 
and urged that the Ordinance in authorise 
ing the executive not to serve the grounds 
of detention. and denying the detenu the 
right fo make a represantation against his 
detention in fact shakes the basie struc- 
ture of the Constitution, This in effect ac- 
cording to the learned counsel is a device 
adopted fo circumvent the dicta of the 
Supreme Court in Kesavananda Bharati 
v., State of Kerala, AIR 1973 SC 1461 that 
the basic features of the Constitution, 
which includes the right to freedom and 
liberty cannot be altered even in exercise 
of the powers of the Parliament tò amend 
the Constitution. What cannot be done by 
the Parliament, the President cannot do 
in exercise of the powers vested in him to 
issue Ordinances under Article 123 (3) of 
the Constitution. It is undoubtedly true 
that in view of clause (3) of -Article 123 
any Ordinance issued by the President in 
exercise of the powers conferred’ on him 
under clause (1) of Article 123 would be 
Void rs it contains any provision which. 
Parliament would not under the Constitu< 
fion be competent to enact. But nonethe-. 
less these Ordinazices would. be void: not 
because they seek to amend the Constitu- 
tion but because they violate some pro- 
visions of the Constitution or are beyond 
the competence of the Parliament and’ 
therefore: of the President, The twe im- 
pugned Ordinences do not seek to amend 
any provision of the Constitution and 
therefore cannot be said to be amending 
any basic feature of the Constitution 
They only seek to amend the provisions. 
of the Maintenance of Internal Security 
Act. It must, however, be remembered 
that the Supreme Court. dealing with the 
amending power of the Parliament in 
Kesavaninda Bharati v. Stafe of Kerala, 
AIR. 1973 SC 1461 declared: in unmistek- 
able terms that the fundamental rights 
ENUN in Part MI of the Constitution 
do not constitute essential features or 
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basie structure of the Constitution. 


Khanna J. held: 


“The power of amendment under 
Article 368 dees not include the power to 
abrosete the Constitution nor does it ine 
clude the power to alter the basic struc- 
ture or framework of the Constitutios. 
Subject to the retention of the ‘hasio 
structure or framework of the Constitu- 
tion, the power of amendment is plenary 
and includes within itself the power to 
amend the various Articles of the Consti- 
tution. including thease relating to funda- 
mental rights as well as those which may 
be said to relate to essential features, No 
part of a funcamesital right can claim 
immunity from a mandatory process by 
being described as the essence or core of 
that richt, The power of amendment 
would also include within itself the power 
to add, alter or repeal the various Arti- 
giles.” ' 

The impugned Ordinances though violat- 
ing the fundamental rights guaranteed 
under Articles 14. 21 and 22 do not amend 


any provision of Part ITI of the Constitu- 


tion, none of which constitute essential 
features or basic structure of the Consti- 
tution, Im exercise of his Ordinance mak- 
ing power uncer Article 123 (3): of the 
Constitution the President has only 
chosen to amend the principal Act and 
has not touched any provision of the Con- 
itution as sucn. 

. $7. It was next argued by Mr. 
Kannabhiraman, learned counsel for the 
petitioner that the power of the High 
Court under Article 228 tọ review the 
executive act of detention is taken away 
by this Ordinance inasmuch es no grounds 
of detention are served and the executive 
is authorised to detain by a mere decla- 
ration under Section 16-A of the Act. Tt 
would be seen that the impugned Ordi- 
mances Go not expressly bar the jurisdic- 
tion of the High Court to entertain a peti- 
tien under Article 226 of the Constitution 
challenging the validity of the detention 
order. It is stilt owen to the detenu to 
move the Cyuurt to question the detention 
order so long as, in so doing, the detenu 
does not seek to enforce such of the rights 
conferred by Part FI as are specified in 
the declaration. The right to move the 
Court is taken away only to that limited 
extent. So long as there is a law autho- 
rising the detention and the detention is 
made in purported exercise of that power, 
the detenu mey challenge the order of 
detention if such detention is in violation 
of the provisions of that law. In other 


words only the grounds of attack on the- 


detention order are now restricted, It can- 
‘not be attacked as violative of such of the 
fundamental rights as are specified in the 
declaration. But no sooner than the dis- 
ability imposed by she declaration under 
clause (1) of Article. 359 ceases to Ope- 


rate, the Ordinances would ‘ba exposed to 
attack that they are violative of the rights 
conferred by Pert II. Thus the contention 
that the Ordinances by themselves wholly 
take away the right to challenge the order 
cf detention is untenable and must ‘ve 
rejected The petitioners herein do not 
state that the orders of detention in any 
way contravene the provisions of the 
principal Act as. amended iby the two 
impugned Ordinances. 


68. tt was also argued that inas~ 
much as the Ordinance now dispenses 
with the compliance of Sections 8 to 1l of 
the principal Act, no grounds need þe 
served on the detenu and the detenu has 
no right of representation. In the absence 
of the grounds of detention the petitioner 
cannot make any effective representation 
and would not be in a position to chal- 
lenge the same before a Court of law. 
That may be so. but nonetheless, ines- 
much as the law ‘self authorises such 
detention and the validity of such a law 
cannot be questioned on the ground that 
it is violative of the provisions of Part II 
of the Constitution during the period of 
declaration under Cl, (1) of Art. 359 the 
detenu is deprived of his right to move 
the Court, unless the declaration under 
Clause (1) of Article 359 itself is declared 
void, It has already been heid that the 
courts are precluded from examining 
whether the circumstances warrant a pro- 
elamation of Emergency under Article 
352 or a declaration under Article 359 of. 
the Constitution. 


69. It was urged that the High 
Courts have been, expressly vested with 
the power to issue writs of Habeas. Cor- 
nus not only for the enforcement of any 
of the rights conferred by Part III but for 
any other purpose as well, Hence notwith- 
stancing the declaration und2r cleuse fi) 
of Article 359 the Court has power to 
issue such a writ where it finds that the 
detention is invalid. The very power to 
issue a writ of Habeas Corpus, `t is stated 
implies that the Court has power to exa- 
mine the grounds for detention and there-~ 


‘fore that whether the grounds for deten- 


tion are served upon the detenu or not, 
they must be stated before the Court, so | 
that the Court may examine the same and 
be satisfied that the detention order is not 
based on non-existent or irrelevant 
ground and is not e colourable exercise of 
power. Reliance for thls proposition is 
placed by the leerned counsel for the pe- 
titioners on the following passage in “Re- 
medies of English Law” by F. H. Lawson 
at page 238. 


“The writ of habeas corpus ad subhi- 
ciendum to give its full title, is emploved 
to bring a person before a court for the 
court to decide what is to be done with 
him. The best known use is to test the 


1976 


legality of the detention of a prisoner and, 
if it proves to be illegal to secure his 
release.” 

The Court can always exercise this power 
iby virtue of Article 226 of the Constitu- 
tion, That article not having been sus- 
pended. the Court can examine the lega- 
lity of the petitioner’s detention. In this 
context reliance was als> placed upon the 
following passage occurring in the address 
of Lord Simonds extracted at page 344 of 
the “Cases and Materials on Constitution- 
al and Administrative Law” (1947 App 
Cas 573 at p. 591) 

KT It is the right of every citi- 
zen to ibe free from arrest unless there is 
in some other citizen, whether a constable 
or not, the right to arrest him, And I 
would say next that it is the corollary of 
the right of every citizen to be thus free 
from arrest that he should be entitled to 
resist arrest unless that arrest is lawful. 
How can these rights be reconciled with 
the proposition that he may be arrested 
without knowing why te is arrested? It 
is to be remembered thet the right, of the 
constable in or out of uniform is, except 
for a circumstance irrelevant to the pre- 
` sent discussion, the same as that of every 
other citizen. Is citizen A bound to sub- 
mit unresistingly to arrest by citizen B in 
igrorance of the charge made against 
him? I think, my Lords, that cannot ‘be 
the law of England. Blind, unquestioning 
obedience is the law of tyrants and of 
slaves: it does not yet flourish on English 
soil. I would. therefore, submit the gene- 
ral proposition that it is a condition of 
lawful arrest that the man arrested 
should be entitled to know why he is 
arrested........cceeees 

But it cannot be forgotten that any 
complaint that a person is detained. al- 
though there are no grounds for detention 
or that the grounds are non-existent or 
unrelated, is really a contention that it is 
an arbitrary exercise of power violative 
of Articles 14. 21 and 22 of the Constitu- 
tion. Reliance was placed by Mr, Chou- 
dary on the judgment of Patanjali Sastri, 
J. in Gopalan v. State of Madras. AIR 
1950 SC 27 at b. 79 in which he held: . 


“An examination of the grounds -for 
these purposes is made impossible by 
Section 14, and the protection afforded by 
Article 22 (5) and Article 32 is thereby 
rendered nugatory. It follows that Sec- 
tion 14 contravenes the provisions of 
Article 22 (5) and Article 32 in so far as 
it prohibits the person detained from dis- 
closing to the Court the grounds of his 
detention communicated to him by the de- 
taining authority or tke representation 
made by him against the order of deten- 
tion. and prevents the Court from exa- 
mining them for the purposes aforesaid 
-and to that extent it. must be held under 
` Article 13 (2) to be void.” 
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This decision however does not help the 
petitioners, for the validity of the Act 
therein was tested with reference to Arti- 
cles 14 and 22 (5) of the Constitution at a 
time when a declaration by the President 
under Article 359 (1) was not in force. 
The question whether the Court has any 
power to require the grounds for deten- 
tion to be stated before it when a peti- 
tion for a writ of Habeas Corpus is filed, 
althouga the detenu himself need not ‘be 
shown “hose grounds, could arise only if 
the detenu had the right to move the 
Court and seek the assistance.of the Court 
for requiring the detaining authority . to 
produce the grounds of detention, The 
right te make such a complaint during 
the period of the declaration under elause 
(1) of Article 359 having been expressly 
taken away the High Court cannot claim 
to have and proceed to exercise any im- 
plied power vested in it merely because 
it is authorised to issue writs of Habeas 
Corpus not only for the enforcement of 
rights conferred by Part III but may issue 
them fcr any other purpose, 

In Mohd. Yaqub v, State of J. & K. 
AIR 1968 SC 765 at p. 770 = (1968 Cri LJ 
972 at p. 977) the Supreme Court consi- 
dered this position and laid down: 


“Tke sixth contention is that Art. 22 
(5) which lays down that grounds of de- 
tention must be communicated to the 
person detained must still be applicable. 
We have-not been able to understand this 
argument at all. If the President’s order 
is validly made—as we hold it to be—and 
if it suspends Article 22—as it does— we 
fail to see how clause (5) continues, for it 
is only a part of Article 22, which has 
been suspended, There is no question 
therefore of furnishing any ground under 
Article 22 (5) to the detenu if the deten- 
tion is under the Act or the Rules, for the 
entire Article 22 has been suspended.” 


The cortention that so long as Article 226 
stands, zrounds for detention must be fur- 
nished to the detenu even while a decla- 
ration under Article 359 (1) subsists can- 
not be upheld. 

- 70. In view of the foregoing dis- 
cussion as observed by Gajendragadkar, 
J. who wrote the majority opinion in 
Makhar Singh v. State of Punjab, AIR 
1964 SC-381 = (1964-1 Cri LJ 269) that 
althouga it appears that the petitioner’s 
challenge to validity of the impugned 


‘Ordinances is indefeasible, the Court | 


“would not reach the stage of ex- 
pressing our Opinion on the validity of 
the Act if we were to uphold the preli-. 
minary objection that the applications 
made by the detenus were incompetent.” 
As declared therein 


“if we come to the conclusion ‘that 
the bar created oy the Presidential Order 
operates against the detenus in the pre- 
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gent case. the Court cannot pronounce 
any opinion on the validity of the im- 
pugned Act.” | 
That course was adopted in dealing with 
the case in Mohan Choudhury v. Chief 
Commissioner, Tripura, AIR 1964 SC 173 
= (1964-1 Cri LJ 132} 

“that is the only course which this 
Court can logically and with propriety 
adopt.” l 


As we are of the view that the prelimi- 
nary objection, that the petitioners’ right 
to move the. Court during: the period 
when the declaration of the President 
under Article 359 (1) is in force, is taken 
away must be upheld, no pronouncement 
as to the invalidity of the impugned 
Ordinances or the detention orders issued 
thereunder could be made by any Court. 


71. Only in W. P, No. 3381 of 1975 
there is a further allegation that the order 
for arrest and detention of Sri Venkate- 
swarlu is vitiated by mala fides and is a 
eolourable exercise of power. It was stat- 
ed that because Sri Venkateswarlu was 
defending the accused who were impli- 
cated in the “Naxalite Movement” and 
had filed several writs of Habeas Corpus 
alleging that the persons arrested and de- 
tained without any authority or justifica- 
tion were also being subjected to torture 
by the respondents, the Court directed 
the Inspector General of Police to file a 
counter-affidavit as to whether the allega- 
tions were true. he was arrested and de- 
tained. It was also averred that Sri Ven- 
kateswarlu as Convenor of several Com- 
mittees concerned in Civil Liberties had 
filed a petition in the High Court ques- 
tioning the jurisdiction of the respondents 
to execute the senter-ces of death against 
Bhoomiah and Kistianh Goud and with a 
view to mobilise public opinion on this 
issue he had announced a national con- 
vention of all the opposition parties to be 
held at Hyderabad on July 6, 1975. It is 
alleged that the respondents have arrest- 
ad Sri Venkateswarlu with a view to pre- 
vent him from exercising his freedom of 
speech and freedom of association for the 
furtherance of this public cause. 


72. These allegations ‘have been 
denied in the counter-affidavit filed by the 
Commissioner of Police who has . ordered 
the detention of Sri Venkateswarlu. It is 
true that Sri Venkateswarlu had moved 
for commutation of death sentences aga- 
inst Bhoomiah and Kista Goud and had 
also. filed a petition in the High Court ‘in 
this behalf challenging the jurisdiction of 
the respondents to execute the sentences 
of death and it is also admitted that he 
was also mobilising public opinion aga- 
inst the execution of these death senten- 
ces, there is nothing on record to show 
that the Commissioner of Police who is 
the Detaining Authority took these facts 
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into consideration in ordering the deten- 
tion of Sri Venkateswarlu. In the coun- 
ter-affidavit, he has categorically stated 
that these facts did not weigh with him 


in reaching the satisfaction required for 


issuing the detention order. He also de- 
nied the allegation that Sri Venkateswar- 
lu was arrested because the Inspector- 
General of Police was directed to file a 
counter in the petitions for writs of Ha- 
beas Corpus moved by him alleging that 
certain persons were arrested without the 
authority of law by the Police and were 
subjected to torture by them. It was as- 
serted that he was. detained berause of his 
activities which were prejudicial to the 
maintenance of ‘Public Order’ and because 


~ the Commissioner of Police was satisfied 


that it was necessary to detain him for 
preventing him from acting ir that. man- 
ner particularly in view of the Emergen- 
ey declared by the President of India. 


73. The allegations of mala fides 
are not supported by anv other evidence. 
There is no allegation against the Com- 
missioner of Police who ordered the de- 
tention, that he had caused the arrest of 
any person without the authority of law 
and had them subjected to torture. The 
detention of Sri Venkateswarlu was not 
ordered by the Inspector~-General of Po- 
lice moreover merely because the Inspec- 
tor-General of Police was asked to file a 
counter in a writ petition, it is impossible 
to believe that he bore any grudge against 
the Advocate appearing in that ease for 
filing of counter-affidavits in writ peti- 
tions by public authorities is a duty per- 
formed in the normal discharge of official 
duties, There are absolutely no grounds 
to hold that either the Jnspector-General 
of Police or the Commissioner of Police 
had any oblique motive for detaining Sri 
Venkateswarlu. 


74, The mere fact that the deten- 
tion deprives the petitioner of the right to 
freedom of speech and expression and 
freedom of association, and has thwarted 
his efforts to hold a convention for mobi- 
lising public opinion in favour of the com- 


-mutation of death sentences against Bhoo- 


miah and Kista Goud cannot De taken as 
a factor establishing mata fides or colour- 
able exercise of power on the part of the 
Commissioner of Police. So lcng as those 
facts were not taken into account in reach- 
ing the satisfaction required for ordering 
the detention under the Act the order 
would not be vitiated. The deprivation of 
the right to freedom of speech and asso- 
ciation is a consequence of the order. The 
allegations of mala fides and colurable 
exercise -of power are not made out. by 
the petitioner. 


75. In view of the judgment of 
the Supreme Court in Makhan Singh v. 
State of Punjab, AIR 1964 SC 381 = 
(1964-1 Cri LJ 269) we have no option 
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but to hold that these petitions ar2 not 
maintainable in so far as the orders of 
detentions are challenged as violative of 
such of the rights as are conferred by Part 
HI of the Constitution as are specifizd in 
the declaration, so long as the declazation 
made by the President under clause '1) of 
Article 359 stands. 

76. The only other ground -cf at- 
tack on one of these orders of detention 
pr2ssed before us was that it is vitiated by 
mala fides and that has been held >y us 
to be not made out. 


77. These three Writ Pef-tions 
therefore fail and are accordingly dis- 
missed. No costs. Advocate’s fee Rupees 


25)/- in each. ; 
Writ Petitions Nos. 3361, 3444, 3445 and 
33)6 of 1975: . 7 

78. In these writ petitions, the 
arrest and detention of the petitioners 
under the provisions of Sections 48 and 49 
of the Andhra Pradesh Revenue Recovery 
Act is called in question on the grounds 
(1? that Sections 48 and 49 of the Act 
violate the Fundamenta! Rights conf2rred 
by Articles 19 and 21 of the Constit.tion, 
(2° that the detention is in contravention 
of the provisions of Sections 48 and 49 of 
the Act, (3) that the District Revenue 
Officer is not empowered to order tke ar- 
rest and detention of the petitioner under 
the provisions of the Act, and (4] that 
there was no proper satisfaction o2 the 
part of the District Revenue Officer in 
issuing the warrants for arrest and Caten- 
tian. 

79. There is no dispute that there 
are arrears of revenue outstanding af ainst 
each of the ‘petitioners and that in spite 
of demand they have failed to pay the 
same. Section 5 of the Revenue Recovery 
Act declares that 


‘whenever revenue may be in arrear, it 
‘shall be lawful for the Collector or other 
officer empowered by the Collector ir that 
behalf. to proceed to recover the arrear, 
together with interest and costs of pro- 
cess, by the sale of the defaulter’s move- 
able and immovable property. or by exe- 
cution against the person of the def<ulter 
in the manner hereinafter provided.’ - 
Section 48 vests the power in the Collec- 
toz to order arrest of the defaulter in cer- 
tain cases of non-payment of arrears in 
the following words: | 

‘When arrears of revenue. with inte- 
rest and other charges as aforesaid can- 
nct be liquidated by the sale of. the pro- 
perty of the defaulter, or of his surety, 
and the Collector shal! have reason zo be- 
lieve that the defaulter or his surety is 
wilfully withholding payment of the ar- 
rears, or has been guilty of fraud ulent 
conduct in order to evade payment{. if 
shall. be lawful for him to cause the ar- 
rest and imprisonment of the defaulter, 
or his surety, not being a female, as here- 
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inafter mentioned but no person shall be 
imprisoned on account of an arrear of re- 
venue for a longer period thar two years, 
or for a longer period than six months, if 
the arrear does not exceed Rs. 800/- or 
for a longer period than three months if 
the arrear does not exceed Rs. 50/- pro- 
vided that such imprisonment shall not 
extinguish the debt due to the State 
O CEDERE by the defaulter. or his sure- 
y. . 


section 49 of the Act which lays down 
ee procedure for arrest reads as fol- 
ows:-— l 


“The Collector shall issue his war- 
rant for the arrest of the defaulter, or 
his surety, or both, not being female 
which shall specify his or their names, the 
amount of revenue due and the date on 
which it became payable, and the warrant 
shall be signed and sealed by the autho- 
rity by whom it was issued, The Officer 
charged with the execution of the war- 
rant shall thereupon arrest the defaulter, 
or his surety, or both and convey him or 
them to the district gaol and deliver the 
warrant to the gaoler, which shall be a 
sufficient authority to him to receive the 
prisoner or prisoners. A copy of such 
warran: shall be retained by the gaoler, 
who shall forthwith despatch the original 
to the officer jin charge of the gaol.” 


Section 3 of the Andhra Pradesh Dist- 
rict Collector’s Powers Delegation Act 
XXXI of 1961 empowers the State Gov- 
ernment to authorise by issuing a notifi- 
cation in the Andhra Pradesh Gazette any 
Joint Collector or any other officer ‘of the 
Revenue Department not below the rank 
of a Deputy Collector to exercise all or 
any of the powers vested by or under any 
law in the District Collector. In exercise 
of these powers the Government has 
issued G., O. Ms. No. 77 Revenue dated 
22-1-1968 published in the Andhra Pra- 
desh Gazette dated 15-2-1968 at pages 223 
and 224 authorising the District Revenue 
Officers to exercise all the powers vested 
in the District Collector by or under the 
laws mentioned in the annexure relating 
to matters enumerated in List II or List 
III in the Seventh Schedule to the Con- 
stitution and having the force of law in 
any part of the State of Andhra Pradesn. 
In the said annexure, Item 66 is the 
Andhra Pradesh Revenue Recovery Act II 
of 1864. The power vested in the District 
Collector under Sections 48 and 49 to issue 
a warrant for the arrest of a defaulter or 
a surety or both in case of wilful or frau- 
dulent non-payment of arrears of revenue 
is thus vested in and exercisable by the 
District Revenue Officer by virtue of the 
above notification, The warrant of arrest 
issued under the hand of the District Re- 
venue Officer for the arrest of these de- 
tenus therefore does not suffer from lack 
of jurisdiction. 
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80. In order to determine whether 
the provisions of Sections 48 and 49 of the 
Act have been contravened by the Dist- 
rict Revenue Officer in ordering the arrest 
and detention of the petitioners, it is 
necessary to examine as to what are the 
requirements of Sections 48 and 49. 
Firstly there should be an arrear of land 
revenue which cannot be liquidated by 
the sale of the property of the defaulter 
or of his surety and secondly the Collector 
should have reason zo believe that the 
defaulter or his surety is wilfully with- 
holding the payment of arrears or has 
been guilty of fraudulent conduct jn order 
to evade payment. It is necessary that both 
those conditions be satisfied before the 
arrest of a defaulter of land revenue could 
be ordered. Once these two conditions 
are satisfied then a warrant of arrest 
may be issued and the defaulter imprison- 
ed for the prescribed period. Certain 
other restrictions are imposed under Sec~ 
tion 49 with waich we are not concerned 
in these writ petitions. 


81. In Collector of Malabar v. E, 
Ebrahim, AIR 1957 SC 688 = (1957 Cri 
LJ 1032) dealing with the provisions of 
Section 48 of the Madras Revenue Reco- 
very Act the Supreme Court observed 
that before the Collector can proceed .to 
arrest the defaulter not merely the con- 
dition that the arrears cannot be liqui- 
dated by the sale of the. property of the 
defaulter should be satisfied but the Col- 
lector should have reason to believe that 
the defaulter is wilfully withholding the 
payment or has been guilty of fraudulent 
conduct in order to evade the same. 


82. It is contended that neither of 
these conditions are satisfied in the case 
of the petitioners. We shall examine this 
aspect with reference to the case of each 
of the petitioners separately, Before that 
we may refer to the contention of the 
petitioners that the provisions ot Sections 
48 and 49 are violetive of the fundamen- 
tal. rights guaranteed under Articles 19 
and 21 of the Constitution. For the rea- 
sons already recorded above, even if Sec- 
tions 48 and 49 of the Act violate any such 
Fundamental Right, the petitioners are 
proscribed from moving the Court for en- 
forcement of such right or complain of 
infringement of such right during the pe- 
riod of the declaration under clause (1) of 
Article 359 of the Constitution. That 
apart, the vires of these provisions is no 
longer res integra. In Purushottam Go- 
vindji Halai v. B. M, Desai, AIR 1956 SC 
20 = (1956 Cri LJ 129) the Supreme 
Court dealing with the question whether 
there was any violation of Articles 14 and 
91 of the Constitution where the detenu 
had been arrested under Section 13 of the 
Bombay Land Revenue Act in pursuance 
of a warrant of arrest issued for recovery 


of the demand certified under Section 46. 


(2) of the Indian Income-tax Act held 
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that, it did not, as Section 13 of the said 
Act constituted a procedure established by 
law, Dealing with the provisions of the 
Madras Recovery Act itself the Supreme 
Court in Collector of Malabar v. E, Ebra- 
him. AIR 1957 SC 688 = (1957 Cri LJ 
1032) held: 


“The arrest was not ir connection 
with any allegation or accusation of any 
actual or suspected or apprehended com- 
mission of any offence of a criminal or 
quasi criminal nature. It was really an 
arrest for a civil debt in the process or ` 
mode prescribed by law for recovery of 
arrears of land Revenue,” 


83. Thereafter referring to and 
having regard to the. previous decisions of 
that Court it declared: 


“Neither Section 48 of the Act nor 

Section 46 (2) of the Indian Income-tax 
Act violates Articles 14, 19, 21 and 22 of 
the Constitution.” 
Thus Sections 48 and 49 of the Act are 
neither invalid nor is the challenge to 
their validity on the ground that they 
violate Articles 19 and 21 of the Consti- 
tution entertainable by this Court during 
the period of declaraticn under Article 
359 (1). The warrant of arrest and de- 
tention issued in conformity with those 
provisions is also therefore immune from 
attack on that ground. 


84. Now turning to the contention 
that the District Revenue Officer has not 
applied his mind to the case of each of 
the detenus to ascertain if the conditions 
laid down by the provisions of Sections 
48 and 49 are satisfied, we find that it is 
wholly unsustainable, 


85, The detenus M/s. Govinda Rao 
Kamaraju and Paparao have admittedly 
defaulted in paying the arrears due from 
them in respect of some Excise contracts. 
All these three detenus were partners 
in the arrack contract and each had a 
1/3rd share therein. They are jointly and 
severally liable. It is found that no sol- 
vency certificates were obtained from 
these defaulters at the time of auction of 
these arrack shops for Excise years 1971 
and 1972, It is stated on their behalf 
that due to illicit distillation and sale of 
liquor ‘they had suffered loss and that al- 
though they had drawn the attention of 
the Department even during the currency 
of the lease, the Department Officials did 
not take any action. The consequent loss 
suffered by them was so heavy that they 
had to close down their shops. These ob- 
jections are, however, entirely. beside the 
point and wholly untenable in these pro- 
ceedings under Article 226 challenging 
the proceedings taken by the competent 
authorities under Sections 48 and 49 of 
the Revenue Recovery Act. The fact re- 
mains that Rs. 27.000/- are due from them 
to the Government which amount the 
Respondents are entitled to recover as ar- 
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rears of land Revenue -and all of them 
b2ing partners, each one of them is icnt- 
ly and severally liable to repay th. en- 
tire arrears. The respondents are cnly 
seeking to recover that amount poor- 
tionately from each of the defaulters. 


86. It is stated on behaif of Sri 
T. Govinda Rao one of the defaulters ihat 
he has no income or property tc pay the 
arrears and therefore a warrant for his 
arrest and detention could not be issued. 


87. In the counter-affidavit of the 
Liistrict Revenue Officer, the statement 
that the defaulter has no income or xo- 
perty is emphatically denied and if is 
szated that the inquiry revealed that the 
detenu is having five houses in tře name 
of his wife in Golipet of Borampet Vil- 
lage and that three of his sons are em- 
ployed drawing Rs. 500/- Rs, 400/- and 
Es. 200/- respectively and that the deænu 
himself is getting pension from the Cov- 
ernment. It is further stated that  al- 
though these houses do not stand in his 
name, he is the real owner of all taese 
touses and that he is in a position to pay 
the arrears but wilfully withholding vay- 
ment. 

88. On behalf of the detenu D. 
Kamaraiu a similar plea is raised and it is 
asserted that he too has no income or pro~ 
merty to pay the arrears. But in the 
counter-affidavit, it is stated that the 
cetenu who is the Sarpanch of the vilage 
for the last 8 years has a 1/6th share in 
the joint family property consistin= of 
Ac. 13.05 cents wet land and Ac. 3.3] 
cents of dry land and that although be is 
in a position to pay the arrears he is wil- 
fully withholding payment. In the reply 
affidavit, the detenu Kamaraju stated that 
to discharge the debt which he had in- 
curred on account of the loss he suffered 
by him in the arrac! business he had 
given up his share in his jands in favour 
cf his father which he had got on perti- 
tion and that at present he had no oro- 
perty, However, ne document was oro- 
cuced ‘to substantiate his statement. 
Rights in immovable: property could not 
te relinquished except under a registered 
cocument. This claim of the vetition=r is 
neither true oh facts nor tenable in‘law. 


89. On behalf of the other detenu 
also a similar vague plea that he has no 
property or income is taken and in the 
counter-affidavit while denying that sate- 
ment it was asserted that ever since the 
cetenu become a defaulter, he is doing 
arrack business as a -benami partner im ate 
rack shovs of Baruva, Bethala and Pecha- 
patnam villages. In the reply afidavit, 
this allegation was denied. 


90. It is contended on behalf of 
the detenus that unless it is foung ` that 
the defaulter has oroperty and that by 
the sale of such property of the defarlter 
the arrears cannot be liquidated no arrest 


P. Venkataseshamma v State (FB) (M. Reddy J.) 


[Prs, 85-91} A. P. 37 


could be ordereg for non-payment of the 
arrears. In our view, even if it be as- 
sumed, as asserted by “the petitioners, that 
they have no property, although it is not 
So established, it follows ihat the arrears 
due from them rannet be liquidated by 
the sale of their properiy. When there is 
no properiv of the defaulter. the question 
of bringing that property to sale or the 
Collector being satisfied that the arrears 
cannot be liquidated by the sale of the 
aefaulters could (net ?) arise. A Bench cf 
this Court in W. P. No, 3802 of 1974 dated 
1-8-1974 repelled the contention that the 
possession of property by a defaulter was 
a condition precedent to action under Sec» 
tion 48 and held: t 

“What the clause contemplates is eae 
the existence but the non-existence of 
property of the defaulter by the sale of 
which the arrears of revenue can be li- 
quidated. That may be either because 
the defaulter possésses no property at all 
or because the property is inadequate and 
the amount realised by any sale of the 
property cannot liquidate the arrears otf 
revenue, In either case the requirement 
of Section 48 is fulfilled if the other re- 
quirement that the defaulter is either 
wilfully withholding the payment of ar- 
rears or has been guilty of fraudulent 
conduct in order to evade payment is sa- 
tisfied,”’ 


We are of the opinion that this decision 
lays down the correct position of law and 
we are in entire agreement with thai 
view. In these four Writ Petitions either 
because the defaulters do not have any 
property as stated by them or because as 
stated in the counter~affidavit, the de- 
faulters own properties, but they cannot 
be brought to sale for the reasons stated 
therein the result is the same that the 
arrears cannot be liquidated by the sale 
of the property of the defaulter. The first 
requirement of Section 48 must therefore 
be found to have been satisfied in these 
cases, 


91, It was datena betore us 
that the District Revenue Officer has 
merely signed the warrants for the arrest 
of the defaulters mechanically without 
applying his mind. He has not even de- 
cided whether the ‘defaulters were wil- 
fully withholding the payment of arrears 
or guilty of. fraudulent misconduct in 
order to evade vayment.. That according 
to the learned counsel. for the petitioners, 
Mr, Panduranga Rao, is evidenced by the 
fact that-in the yrarrants of arrest out 
of the two alternatives viz.. ‘wilfully 
withholding the payment of arrears” of 
“has been guilty of fraudulent conduct 
in order to evade payment” none have 
been struck off and that no separate order 
was made before issuing the warrant. This 
argument is based on the assumption cf 
an erroneous premise that apart from 
signing the warrant of arrest the District 
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Revenue Officer did not record any order. 
When the court enqveisred the learned 
Public Prosecutor whether or not there is 
such an order, he stated that there is no 
such order However. on a perusal of the 
file, the Court could trace out the order 
of the District Revenue Offiter in which 
he categorically found that the defaulters 
were wilfully withholding the payment of 
farrears, The irere fact that one of the 
ltwo alternatives was not struck off from 
the prescribed pro forma of the warrant 
iOf arrest signed by the District Revenue 
{Officer it cannot be said that the District 
Revenue Officer did not apply his mind 
in issuing the order and has mechanically 
signed it That the District Revenue Off- 
cer has considered the facts of the case 
of each of the defaulters and found that 
the arrears cannot be liquidated by the 
sale of the property of the defaulter ‘and 
that he was wilfully withholding the 
payment is clear from his order which 
fermed the basis for and which has pre- 
ceded the issue of the warrant. A peru- 
sal of the record shows that the satisfac- 
tion reached by the District Revenue Ofi- 
cer cannot be said to be unsupported by 
any material whatsoever: in fact it ‘ap- 
pears te be highly appropriate. 

92. It was also contended that be- 
fore issuing a warrant for.arrest and de- 
tention of a defaulter, under Section 48 a 
Inotice must be issued to the defaulter 
and as the District Revenue Officer has 
not issued any notice specifying the ar- 
rears due and calling upon the petitioner 
sto show cause why he should not be ar- 
jrested, the warrant is illegal and without 
‘jurisdiction. Sections 48 and 49 do not in 
iterms lay down that any such notice 
should be issued. That provision is held 
ito be not violative of any provision of the 
Constitution or otherwise ultra vires for 
not providing for a natice to the defaulter 
vide, Collectar of Malabar v. E. Ebrahim 
AIR 1957 SC 688 = (1957 Cri LJ 1032). 

93. It. is, however, urged that such 
a notice should be issued in view of the 
principles of natural justice, The peti- 
tioner: who do not deny the existence {sic) 
complain of any violation of the princi- 
ples of natural justice. Section 48 vests 
ithe Collector with the power to issue a 
warrant of arrest of the defaulter only if 
he has reason to believe that the arrears 
cannsi be liquidated by the sale of the 
idefaulter's property and that he is either 
withholding the payment of arrears or 
guilty of fraudulent conduci in order to 
evade pavment, When the Collector is 
enioined to satisfy himself about the cir- 
cumstances in which he can reasonably 
believe thai these two conditions are sa- 
tisfied, it- cannot be said that the power 
vested in the Colléctor to take action 
onder Sections 48 and 49 of the Act is 
jarbitrary gt violetes the principles of na- 
tural justice merely because the defaui- 
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ters are not given prior notice of the pro- 
posed action. 


34. In Writ Petition No. 3306 of 
1975 in addition toe the above points of 
aw, 1t was averred that the District Re- 
venue Officer had not found that 


“the detenu had the necessary means 
or funds to discharge the arrears of re- 
venue and in spite of the said means or 
resources, he was wantonly evading pay- 
ment.” a 
It is the petitioner’s case that he was given 
in adoption to one T. Jagannadhamurthy 
and that his adoptive father had disown- 
ed him and that he has no property. In 
the counter-affidavit, these averments are 
denied and a further averment was made 
that the defaulter was given notice and 
his statement was recorded, That state- 
ment disclosed that the defaulter had en- 
tered into an agreement with the Govern- 
ment with the fraudulent intention of de- 
ceiving it by concealing the real contrac- 
tors among whom his father also was one, 
who had sufficient property. The District 
Revenue Officer in his counter-affidavit 
also stated that he was satisfied that the 
defaulter was wilfully withholding the 
payment of arrears. 


It is seen from the record placed be- 
fore the Court that the statement of the 
defaulter was recorded by the Tahsildar 
during the course of the inquiry. In that 
Statement the defaultes admitted that 
these arrack shops were obtained by him 
at a public auction during the year 1970- 
71 and that he did that business in part- 
nership with ten others and that he did 
not offer any surety or security. He also 
admitted that he is managing an Automo- 
bile and an Electrical shop. This shop is 
in the name of his wife. He deposed that 
there was a settlement between himself 
and his adoptive father through court and 
that he received Rs. 10,000/- under that 
settlement. He has not paid a single pie 
towards the arrears due from him to the 
Government. Even that settlement ap- 
pears to be a fraudulent one arrived at 
with a view to evade payment of arrears 
due from him. In view of these several 
admissions and surrounding circumstances, 
the District Revenue Officer in our view, 
rightly came to the conclusion that the 
defaulter was wilfully withholding pay- 
ment of Revenue and has also been guilty 
of fraudulent conduct with a view to 
evade payment. Jt may not be out of 
place to notice that even earlier this de- 
faulter had filed a Writ Petition No 838 
of 1972 disputing the arrears and praying 
for a direction to restrain. the concerned 
authorities from taking action to recover 
these very arrears of revenue. That Writ 
Petition was dismissed on 19-9-1973. In 
spite of its dismissal, the petitioner did not 
pav any portion cf the amount due. Both 
in lavy and on facts the action taken by 
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the respondents was perfectly justiced. 
Thus writ petition is absolutely witEout 
any merit. ; 

95. In view of the foregoing dis- 
cussion these four writ petitions are also 
dismissed with costs. Advocate's fee Rs. 
250/- in each, 


Petitions dismissed. 
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The Hindusthan Ideal Insurance Co., 
Ltd., Appellant v. Ainaparthi Vijava_ak- 
shmi and others, Respondents. . 

A. A. O. No, 134 of 1972, D/- 24-12- 
1974.* 

(A) Motor Vehicles Act (1939), Secs. 
95 (2) (a), 110-A and 119-B —- Quarium 
of insurer's Hability — Accident and death 
on 25-8-1968 — If quantum should be at 
‘enhanced amount stipulated by Amand- 
ment Act 56 of 1969. 


An amendment of substantive rights 
tniess indicated otherwise expressly or 
impliedly is normally . prospective. The 
smendment of the secticn increasing the 
insurer’s liability from Rs. 20,000/- to 


Rs. 50.000/- is not procedural but is :ub-. 


stantive affecting the rights of the insurer 
es well as the claimants. ‘Therefore that 
amendment is only prospective. AIR i956 
SC 614 and AIR 1957 SC 540, Referred. 
(Para 9) 
Further the cause of action for com- 
pensation for claimants under Section 
110-A against the insurer, owner and dri- 
ver of the vehicle is date of accident and 
date of death of the deceased. No cause 
of action will arise either on the dat2 of 
epplication under Section 110-A or or the 
date of passing of award under Section 
110-B. Thus the maximum limit of the 
insurer's liability under Section 9E (2) 
when the accident and death took nlace 
on 25-8-1968 will be only Rs. 20,000;- as 
stipulated by that section prior to its 
amendment in 1969. 2973 Acc CJ 319 
(Ori), Followed, (Para 10) 


Cases Beferred: Chrenclogical Far 

1973 Ace CJ 319 {Ori 40 
ATR 1957 SC 540 = 1957 SCR 488 9 
AIR 1956 SC 814 = 1956 SCR 603 -9 


R. Kondaiah, for Appellant: M. Ja- 
gannadha Rao, for Respondents Nos. 1 to 


KONDATIAHB, F.:— This Civil Miscel- 
laneous Appeal by the appellant fasu- 
rance Company is directed againsi the 
award passed by the Motor Accidents 


ona a a a N 
*(Against order of Dist. J. and Motor Ac- 
cidents Claims Tribunal, West Godzvari 
Eluru in O, P. No. 116 of 1968 D/- 
4-12-1970.) 


GS/IS/C736/75/JRM 
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Claims Tribunal (District Judge, West 
Godavari, Eluru) in Original Petition No. 
116 of 1968 directing the appellant as well 
as the owner and the driver of the motor 
vehicle to pay a sum of Rs. 22,000/- te the 
petitioners-claimants towards zompensa- 
po for the death of one Visweswara 
ao. 


2. The material facts leading to 
this appeal may briefly be stated. Af 
about 2.30 P, M. on 25-8-1968 one A. 
Visweswara Rao accompanied by his wife, 
Vitayalakshmi, and his brother, Rajagopala 
Rao, was travelling in the Jatka of Somi- 
reddy from Maruteru to Penugonda, When 
they just came near Maruteru a lorry 
bearing No. A. P. K. 7269 belonging to one 
K. Subbarao and driven by Md. Afuzzal 
dashed against the Jatka as a result of 
which the said Visweswara Rao received 
a serious head injury and died at about 
7.30 p. m. on the same day in the Gov- 
ernment Hospital. Tanuku. The afore- 
said lorry, which was involved in the ac- 
cident, was insured with the appellant 
which was added as a third respondent 
before the Tribunal. 


The first petitioner is the wife and the 
petitioners Nos. 2 to 4 are the sons and ` 
the 5th petitioner is the daughter of the 
deceased Visweswara Rao who was work- 
ing at the time of his death as a Sub- 
Head in the South Central Railway on a 
salary of Rs. 475.80 per mensem. Admit- 
tedly, the respondents 1 to 5 herein and 
the applicants before the Tribunal are the 
only legal representatives of the deceased 
Visweswara Rao. They filed an applica- 
tion under Section 110-A of the 
Motor Vehicles Act (hereinafter re- 
ferred to as ‘the Act’) claiming compen- 
sation of Rs. 50,000/- towards general da= 
mages under the head ‘compensation’ for 
the loss of earning person, namely, Vis- 
weswara Rao, who was the head of the 
family. The owner and driver of the 
vehicle and the insurer have been made,. 
before the Tribunal, as respondents 1 to 
3 respectively, 


The first respondent denied his Habi- 
lity as, according to him, he did not know 
personally anything and he was at Kham- 
mam. at the time of the accident. On in- 
quintes he came to know that the aeci- 
dent tock place on aceount of the negli- 
gence and inability of the Jatka driver, 
but not due fhe rash and negligent driv- 
ing of his driver. The second respondent 
driver, admitting that he was driving the 


‘Jorry at the relevant time, states that in 


spite of his driving the lorrv slowly and 
blowing the horn the horse of the Jatka 
got dazed and turned towards left and 
the Jatka driver became panicky and 
could not eontrol the horse and therefore 
the accident took place, but not on account 
of any rash and negligent driving of the 
lorry. As the accident took place due te 
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the fault of the jatka driver no compensa- 
tion need be paid. 


The appellant also took the stand that 
the road at the place of the accident was 
sloppy and narrow and the accident had 
taken place not due to the rash and 
negligent driving of the lorry driver but 
on account of the Jatka driver becoming 
panicky and moving the jatka towards 
a and hence no compensation need be 
paid, 


3. The claimants examined the 
first petitioner as P. W. 3 and the brother 
of the deceased. Rajagopala Rao, who 
was accompanying the deceased at the 
time of the accident as P. W. 4, the driver 
of the Jatka, P. Somireddi, as P, W. 6 
and a passerby called Gudimetla Buli- 
raju as P. W. 7 in support of their plea 
that the accident took place on account 
of the rash and negligent driving of the 
lorry driver but rot due to the Jatka dri- 
ver becoming panicky. P, W. 1 is the 
Civil Assistant Surgeon at Tanuku hospi- 
tal, who conducted the post-mortem on 
the dead body of the deceased and gave 
the wound certificate, Ex, A-1, and the 
post-mortem certificate, Ex. A-2. She 
also examined the Jatka driver and 
found him injured and gave Ex, A-3 
wound certificate to him. She also exa- 
mined P. Ws. 3 and 4 who were also in- 
jured, and issued them the wound certi- 
ficates, Exs. A-4 and A-5, respectively. 


P. W. 2 is a photographer who has 
taken the photo, Ex. A-6 relating to the 
scene of offence. Ex. A-8 is a letter from 
the Senior Accounts Officer, Secundera- 
bad, evidencing the salary of the deceas- 
ed as Rs, 475.80 per month at the time of 
the accident and his age as fortyfour 
years. The respendents examined the 
lorry driver as R. W, 1 in support of 
their defence. The tribunal, accepting 
the evidence adduced on behalf of the 
claimants, came to the conclusion that 
the accident took place on account of the 
rash and negligent driving by R, W, 1 but 
not due to the negligence or mistake of 
Jatka driver. Reliance also was placed 
on the finding of the Court of the Addi- 
tional Judicial First Class Magistrate, 
Tanuku in its judgment in C. C. No. 3154 
of 1968. dated 25-8-1968, that the driver 
was guilty of rash and negligent driving 
punishable under Section 304-A of the In- 
dian Penal Code. The Magistrate has also 
sentenced the driver to one year rigorous 
imprisonment. The judgment in that 
calendar case has been exhibited as Ex. 
A-13 and the mediators’ report attested by 
one of the panch witnesses, P. W. 5 is 
marked as Ex. A-14. 


4, With regard to the quantum of 
compensation, the tribunal was of the 
view that the deceased who was aged 
forty-four years at the time of the acci- 
dent would have continued in service for. 
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a further period of eleven vears, if he 
had survived, and that he could have 
spent two-fifths of the salary for himself 
and the other three-fifths foz the family. 
On that basis he found that for each year 
he could have spent Rs. 3060.00 on his 
family and calculating the same for a pe- 
riod of eleven years a figure of Rs. 33,660 
was arrived at, But, however, taking into 
consideration the lump sum payment and 
also uncertainties in life it was reduced 
to Rs. 26,928/- after deducting 20% for 
the lump sum payment and uncertainties 
in life. The figure Rs. 26, 928/- was round- 
ed off to Rs. 27,000/-. Out of the sum of: 
Rs. 27,000/- an amount of Rs, 5,000/- 
(Rs. 3 000/- towards the amount received 
by P. W. 1 as provident furd after the 
death of the deceased and Rs. 2,000/- paid 
by the Insurance Company) was deducted 
and finally the Tribunal awarded a sum 
of Rs. 22,000/- towards compensation 
against the three respondents. Hence 
this appeal by the Insurance Company. 
No appeal has been preferrea by the res- 
pondents 1 and 2. The claimants have 
preferred a memorandum of cross-objec- 
tions claiming more compensation. 

5. Sri K. Ramagopal and R, Kon- 
daiah, the learned counsel for the appel- 
lant, contend that the finding of the court 
below that the accident has resulted on 
account of the rash and negligent driving 
of the lorry driver is not correct and in 
any event the liability of kis client. as 
on the date of the accident, can at best 
be only Rs. 20,000/- and the subsequent 
amendment of Section 95 (2) (a) of the 
M. V. Act 1939 enhancing the amount of 
Rs. 20,000/- to Rs. 50,000/- is only pros- 
pective but not retrospective and the 
court below erred jn rejecting the claim 
of his client that it should ke limited to 
only Rs. 20,000/- in so far as his client is 
concerned. This claim of the appellant is 
resisted by Mr. M.° Jagannadharao, the 
learned counsel for the contesting respon- 
dents contending inter alia that the finding 
of the court below with regard to the ac- 
cident is correct and the amendment is 
really retrospective in operation and in 
fact the amount of compensation awarded 
is inadequate and therefore must be en- 
hanced, 


6. We shall first examine the 
question whether the accident took place 
on account of the rash and negligent driv- 
ing by R. W. 1 or due to negligence of 
the Jatka driver. The answer to this 
question depends upon the evidence of 
P. Ws. 3. 4. 6 and 7 who were the eye- 
witnesses to the occurrence. “rue as con- 
tended by the respondents’ learned coun- 
sel, P. Ws. 3, and 4 are no other than the 
wife and brother of the deceesed. Viswe- 
swara Rao and they were interested in 
supporting the claim. But, however, their 
presence at the time of the accident can- 
not be disputed. They were injured. 
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They were travelling in the ill-fated Jatka 
at the time of the accident along with 
the deceased, . They: spoke to the fact that 
the lorry came with a high speed and 
dashed against the. Jatka and the accident 
has taken place only on account of the 
rash and negligent driving of the lorry 
by the driver. Their evidence is corro- 
borated on all material particulars by P. 
W. 6 the Jatka driver, and P. W. 7 an in- 
dependent 5 witnesses. 


The trial court has accepted the evi- 
dence of these witnesses in preferenze to 
the version given by R. W. 1. R. W. 1 is 
the lorry driver, He is certainly inter- 
ested in saving himself by stating that he 
was not responsible for the accident, We 
may add that the criminal court had al- 
ready found him guilty of the offence of 
rash and negligent driving and sentenced 
nim to undergo rigorous imprisonmert for 
a period of one year under Section ¢34-A 
of the Indian Penal Code.. Taking into 
consideration all the evidence on rezord, 
we entirely agree with the court below 
that the accident was due to the rash and 
negligent driving by R. W. 1 but no- due 
to the fault of P. W. 6, the Jatka d-iver. 


7. It next fails for decision as to what 
exactly is the quantum of compensation 
that has to be awarded to the claimants 
by the tribunal. The claimants clatm a 
sum of Rs. 50,000/- as proper and re=son- 
able compensation whereas the inzurer 
contends that the sum of Rs. 22.900/- 
awarded by the tribunal’ is excessive and, 
in any event, its liability must be con- 
fined to only Rs. 20,000/-. 


8. Before examining whether the 
claimants are entitled to the  enh:nce- 
ment of compensation from Rs. 22.900/- 
to Rs. 50,000/- it is convenient to first 
advert to the contention of the appellant 
that under no circumstances, its liazxility 
can be fixed higher than Rs. 20,600/-. 
The basis or foundation for this submission 
of the appellant is Section 95 (2) of the 
Motor Vehicles Act, 1939 (hereirafter 
called the Act). The provisions of sub- 
section (2) to Section 95 of the Act ar= en- 
-acted to safeguard the interests of the in- 
surer. The insurer is at liberty to raise 
any one or more of the objections pezmis- 
sible to him under Section 95 (2) œ the 
Act and avoid his liability. But however, 
it is not open to the jnsurer to raise any 
fresh grounds not specified in Section 95 
(2\ of the Act for the purpose of avoséding 
his liability. 

That apart, Section 95 (2) (a) oi the 
Act specifies’ the quantum of liabili=y of 
the insurer inclusive of his liability, if 
any, arising under the Workmen’s Com- 
pensation Act, 1923, in respect of. dealh or 
bodily injury -to employees (other than 
the driver) where the. vehicle involved is 
a goods vehicle. On August 25, 1968, 
when the deceased Visweswara Rao re- 
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ceived a serious head injury in the acci- 
dent and died in the same evening at the 
Government Hospital, Tanuku, the extent 
of the liability of the-insurance company 
Indicated in Section 95 (2) of the Act was 
limited to a sum of Rs. 20,000/- only. The 
word “Twenty” in Section 95 (2) was 
substituted by the word ‘fifty’ by Section 
54 (b) G) of the Motor Vehicles (Amend- 
ment) Act 56 of 1969 (hereinafter called 
the Amending Act) which came into force 
on March 2, 1970. Therefore, the maxi- 
mum limit of the liability of the insurer . 
which was only Rs. 20,000/- on 25-8-1968 
was increased to a sum of Rs. 50,000/- by 
March 2, 1970, Hence, on December 4. 
1970, when the tribunal passed the award, 
the statutory miximum limit of the in- 
surer’s liability stood at Rs. 50,000/-. The 
pertinent question to be determined is 
whether it is the unamended provisions of 
Section 95 (2) of the Act fixing the maxi- 
mum liability of the insurer at Rs. 20,000/- 
or the amended provision of that section 


Which increased the. maximum limit of 


liability of the insurer to Rs. 50,000/-, that 
govern the case on hand. 


9. - The answer to the aforesaid 
question depends upon: the nature and 
character of the amendment of Section 95 
(2) of the Act made by Section 54 (b) ʻi) 
of the Amending Act, increasing the maxi- 
mum liability of the insurance company 
from Rs. 20,000/- to Rs. 50,000/-. If the 
amendment is prospective, the unamended 
provisions of Section 95 (2) would apply 
to the case on hand. If, on the other 
hand, the amendment is retrospective, the 
amended provisions would govern the 
case. The question whether a particular 
amendment in a-statute is prospective or 
retrospective was the subject-matter of 
several decided cases. Suffice it to refer 
to two leading decisions of the Supreme 
Court on this aspect in Shri Ram Narain 
v. Simla Banking and Industrial Co., 
(AIR 1956 SC 614 at p. 621) Jagannadha- 
das, J., speaking for the court, rules thus: 


“It is perfectly true as stated there- ` 
In that whenever an amended Act has to 
be. applied subsequent to the date of the 
amendment the various unamended pro- 


‘visions of the Act have to be read along 


with the amended provisions as thougn 
they are part of it. This is for the pur- 
pose of determining what the meaning of 
any particular provision of the Act as 
amended is, whether it is in the unamend- 
ed part or in the amended part. But this 
Is not the sarne thing as saying that the 
amendment itself must be taken to have 
been in existence as from’ the date of the 
earlier Act. . That would be imputing to 
the amendment retrospective operation 
which could only be done if such retros- 
pective operation is given by the amend- 
ing Act either expressly or by necessary 
implication.” . 
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The same view has been reiterated by 
the Supreme Court in Garikapati v. Sub- 
biah Choudhary, AIR 1957 SC 540 at'p. 
553. Therein, while considering the rule 
of construction applicable to an amending 
statute affecting the rights of the parties 
pending a proceeding, the learned Judge, 

R. Das, C. J., observed thus:— .. 

“The golden rule of construction is 
that, in the absence of anything in the 
enactment to show that it is to have re- 
trospective operation, it cannot be so con- 
strued.as to have the effect of altering 
the law applicable to a claim in litigation 
at the time when the Act was passed.” 

It is, therefore, well settled that an 
amendment of a statute relating to sub- 
stantive rights is normally prospective 
unless it is specifically indicated other- 
wise in the Amending Act or by neces- 
sary implication or intendment. Where 
the amendment does not affect the rights 


of the parties but changes. or alters the 
procedure, it must be considered to be 
retrospective. The amendment or sub- 


stitution of the word ‘fifty’ for ‘twenty’ 
in Section 95 (2) of the Act is not of a 
procedural nature but it is of a substan- 
tive nature affecting the rights of the in- 
surance companies as well as the clai- 
mants or dependants of deceased persons 
in motor accidents. If the amended pro- 
vision is applied, the maximum limit of 
the insurance company’s Hability would 
be Rs. 50,000/- whereas if the unamended 
provision is applied, it would be only Rs. 
90,000. We are of the firm view that the 
amendment in question is only prospec- 
tive and it has no retrospective effect. 


The finding of the tribunal that the 
amendment pertains to the procedural law 
and not substantive law and it-has a re- 
trospective effect is erroneous and ille- 
gal. The tribunal did not apply its mind 
to the unamended and amended provi- 
sions of Section 95 {2} (a) of the Act and 
has not indicated in its award any reasons 
much less valid and justified, in support 
of its conclusion, The tribunal’s view in 
this regard is unwarranted and perverse. 
The Tribunal faited to notice the well- 
settled rules of construction applicable to 


an amending statute affecting the wert 


of the parties as well as procedure . 
the decided cases of the Suprerae Court. - 


10. We may approach the problem 
in another angle which we shall presently 


indicate. The question whether it is the 
wnamended provision or the amended 


rovision that governs’ the case on hand 
pales upon the dete on which the right 
to claim compensaticn for the death or 
loss of the earning member, has accrued 
to the claimants or legal representatives 
of the deceased, The right to claim com- 
pensation from the insurance company as 
well as the owner and driver of the lorry 
ancrued to the claimants on the date of 


H. I. Insurance Co. Ltd. v. A. Vijayalakshmi 
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the accident as a result of which Viswe- 
swara Rao died. a 

We may add that the causs of the ac- 
tion for the injured workman or the de- 
pendants of the deceased workman arises. 
against the employer: at.the time of the 
accident and on the date of the death of 
the deceased even under the Workmen’s 
Compensation Act. Similarly, the cause 
of action for the claimants claiming com- 
pensation under Section 110-A of the Act 
(i.e. Motor Vehicles Act) against the in- 
surer, owner and driver of the.vehicle 
arises on the date of the accident as well 
as: on the date of death of the deceased 
person. Hence, the right to claim com- 
pensation accrues only on the date of the 
accident or the death of the deceased. Wa 
are of the firm view thet no cause of ac- 
tion .would accrue or arise to the claim- 
ants either on the date of the application 
under Section 110-A or on the date of the 
passing of the award by the tribunal 
under Section 110-B of the Act for pay- 
ment of compensation, This view of ours 
gains support or can be gathered from the 
very language of Section 110-A which 
provides for the filing of an application 
for compensation. The words "arising 
out of an accident of the nature specified 
in sub-section (1) of Section 110” used in 
Section 110-A of the Act may be noticed 
Section 110 also speaks of claims for-com- 
pensation in respect of accidents involv- 
ing the death of or bodily injuries to the 
persons arising out of the use of the 
Motor Vehicles, 


On a careful reading of the provisions 
of Chapter VIII of the Act we have no. 
hesitation to hold that the right to claim 
compensation has, in fact, acerued or ari- 
sen to the cleimants at the fime and on 
the date of the very accident and the 
death of the deceased. The quantum of 
compensation has to be determined in ac- 
cordance with the ure ‘prescribed 
under Chapter VIII of the Act and after 
affording reasonable opportunicy to:all the 
parties concerned. The maximum limit 
of the insurer’s hability indicated in Sec- 
tion 95 (2) of the Act as on the date ofj- 
the accident as well as on the date of 
death of the deceased would only govern 
the rights of the parties. . 

In other. words, the-imsurer in the 
present case would be liable in all to the 
extent of the maximurs amount indicated 
in Section 95 (2) fa) of the -Act as it stood 
on the date of the death of the deceased 
person but not more. We may add that 
the same view has beer expressed by a 
Division Bench of the Orissa. High Court 
in Sabita Pati v. Rameswar Singh, (1973) 
Ace CJ 319 at p. 330 (Cri), After noting 
the amendment of Section 95 (2) fa) of 
the Act with regard to the limit of 
Rs. 20,000/~ being enhanced to Rs. 50,000/- 
by the Amending Act. the learned Judges 
observed thus: — a Sa 
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“In view of the fact that at the time 
of accident the limit was Rs. 20,000/- the 
subsequent amendment would not apply 
to the case and the liability of the insu- 
rer would continue to be Rs. 20,000/- only 
as was provided in the statute at the time 
of accident.” i 


11. For all the reasons stated, we 
find that the maximum liability of the 
appellant-insurance company to pay, com- 
pensation to the claimants in this case is 
only Rs, 20,000/- and not more, as speci- 
fied in the unamended provisions of Sec. 
95 (2) (a). In this view, we modify the 
award in so far as the liability of the ap- 
pellant insurance company is concerned, 
by limiting it to Rs. 20,000/- only instead 
of Rs. 22,000/-. However, we affirm the 
award of the’ tribunal in so far as the 
liability of the respondents 1 and 2, the 
driver and the owner of the lorry. is con- 
cerned. In this view, it is unnecessary 
for us to go into the merits of the Memo- 
randum of Cross-objections directed 
against the insurance company alone. The 
Civil Miscellaneous Appeal is allowed -to 
‘ the extent indicated and dismissed in 
other respects. There shall be no order 
as to costs. The cross-objections (at the 
S. R. stage) are also dismissed but with- 
out costs. 

Appeal partly allowed. 
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GANGADHARA RAO, J. 


' C. Obula Konda Reddy, Appellant v. 
C. Pedda Venkata Lakshamma, Respon- 
dent. : 


Second Appeal No. 626 of 1973, D/- 
14-7-1975.* 


(A) Hindu Adoptions and Maintenance 
Act (1956), Section 18 — Second wife 
married while first wife was living, if en- 
titled to maintenance, 

The words “Hindu wife” in Section 18 
cannot be interpreted to mean a wife 
whose marriage is valid according to the 
provisions of the Hincu Marriage Act. 
Such an interpretation would render the 
provisions of S. 18 of the Hindu Adoptions 
and Maintenance Act otiose, The ‘Hindu 
wife’ contemplated by Section 18 means 
a Hindu wife whose marriage is solem- 
nised, though void under the Hindu Mar- 
riage Act, She will therefore be entitled 
to claim -maintenance from the husband. 

(Para 7) 


M. N. Narasimha Reddy, for Appel- 
lant: R. Subba Rao, for Respondent. 


‘ Against decree of Dist. J.. Cuddapah 
oe passed in Appeal Suit No. 14 of 
1972.) 


HS/1S/C983/75/KNA 


C., O. K. Reddy v.: C. P. V. Lakshamma (G. Rao J.) 


_ 1955, aiter Hindu Marriage Act, 


[Prs. 1-6] A. P. 43 


n JUDGMENT:— An interesting ques- 
tion of law is raised in this appeal. The 
lst defendant is the appellant. The plain- 
tiff is his wife and his father is the 2nd 
defendant in .the suit, The plaintiff filed 
the suit for maintenance and for recovery 
of jewels, . 


2. The plaintiffs case briefly is 
that the 1st defendant deserted his first 
wife Balanarasamma and married her in 
January, 1955. They lived together: till 
1967 when the Ist defendant began to 
illtreat her and ultimately drove her out 
of the house. 


3. The 1st defendant denied the 
marriage with the plaintiff. 
_ 4 The learned District Munsif 
dismissed the suit holding that the Ist 
defendant married the plaintiff in eee 
955, 
came into force on 18-5-1955, and there- 
fore the marriage was void under Sec. 5 
read with Section 11 of that Act, and con- 
sequently the plaintiff was not the legal 
wife of the Ist defendant entitled to any 
maintenance. t 


o D. Against that decree, the plain- 
tiff filed an appeal before the District 
Judge, Cuddapah. The learned District 
Judge held that the Ist defendant married 
the plaintiff in October, 1955. So it was 
not valid under the Hindu Marriage Act 
since the 1st defendant was having an- 
other wife. He further held that even as- 
suming that the marriage between the 
plaintiff and the 1st defendant took place 
in January, 1955, even then the marriage 
would be invalid under the provisions of 
Section 5 of the Madras Hindu (Bigamy 
Prevention and Divorce) Act 1949. So he 
held that the plaintiff was not entitled to 
any meintenance as the legally wedded 
wife of the 1st defendant. A contention 
was advanced before him that the plain- 
tiff should be treated as Avarudha sthree 
ie., a permanently kept concubine of the 
Ist defendant and so she is entitled for 
maintenance under Hindu Law. The 
learned District Judge held that the sta- 
tus of the plaintiff was higher than that 
of Avarudha Sthree because the marriage 
was in fact solomnized and, therefore, 
She was entitled for maintenance, He 
awarded a sum of Rs. 80/- P. M. mainte- 
nance including her residential allowance 
and expenses towards her clothing. He 
also directed that the 1st defendant should 
return 6 Tolas of Gold Chain and 4 tolas 
of gold nanu or their value of Rs. 2,000/- 
to the plaintiff. 


6- Ageprieved by that decree, the 
ist defendant has preferred this appeal. 
Both the parties have not rightly canvass- 
ed before me the findings of the lower 
courts on questions of fact. The learned 
counsel for the appellant has raised _ be- 
fore me two contentions, First, a perma- 
nently kept concubine is not a dependent 
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within the meaning of Section 21 of the 
Hindu Adoptions and Maintenance Act, 
1956, and therefore, she is not entitled 
for any maintenance. Secondly, even as- 
suming that the plaintiff is to be treated 
as an Avarudha Sthree i.e., a permanent- 
ly kept concubine still she is not entitled 
to claim any maintenance so long as the 
paramour is alive and ber right is only 
to claim maintenance aiter his death. In 
reply the learned counsel for the respon- 
dent has argued that even assuming that 
the plaintiff was married to the ist de- 
fendant in October, 1955, after the Hindu 
Marriage Act has come into force still 
she would be entitled for maintenance 
under Section 18 of Hindu Adoptions and 
Maintenance Act, 1956. 


7. Section 21 of the Hindu Adop- 
tions and Maintenance Act has no appl- 
cation since it defines the dependants of 
the deceased whe can claim maintenance 
from his heirs. If the plaintiff is to be 
treated as an Avarudha Sthree. she would 
not also be entitled to claim any malin- 
tenance during the lifetime of the 1st de- 
fendant. The next question is whether 
the plaintiff would -ke entitled for main- 
tenance under Secticn 18 of the Hindu 
Adoptions and Maintenance Act 1956. 
Section 18 of that Act to the extent it is 
relevant reads as follows:—: 


“Section 18. (1) Subject to the provi- 
sions of this section, a Hindu wife. whe- 
ther married before or after the com- 
mencement of this Act, shail be entitled 
to be maintained by her husband during 
her lifetime. 


(2) A Hindu wife shall be entitled to 
live separately from her husband without 
forfeiting her claim to maintenance; Clau- 
ses (a) (b) and (c) omitted. 

(d) if he has any other wife living.” 
The Act does not define a Hindu wife. 
Sub-section (1) of Section 18 says that a 
Hindu wife, whether married before or 
after the commencement of this Act, 
shall be entitled to be maintained by her 
husband, This Act came into operation 
on 21st December, 1956, Sub-section (2) 
of Section 18 says that a Hindu wife shall 
be entitled to live separately from her 
husband without forfeiting her ciaim to 
maintenance if he has any-other wife liv- 
ing, Reading these two sub-sections to- 
gether, it is clear that a Hindu wife whe- 
ther married before or after the com- 
mencement of this Act, is entitled to live 
separately from her husband without for- 
feiting her claim to maintenance if he has 
any other wife living. Both' the lower 
courts have found that the plaintiff was 
in fact married to the ist defendant in 
October, 1955, ie., before this Act has 
come into force. It is not also disputed 
that the ist defendant has another wife 
living. Therefore. both the requirements 
of Section 18 are satisfied and conse- 
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quently the plaintiff is entitled for main- 
tenance, I am not prepared to interpret 
the words ‘Hindu wife’ in Section 18 as a 
wife whose marriage is valid according to 
the provisions of- Hindu Marriage Act for, 
the provisions of Hindu Adoptions and 
Maintenance Act do not warrant such an 
‘nterpretation. Such an interpretation 
will render the provisions of Section 18 
atiose for, after the Hindu Marriage Act 
has come into force, there could be’ no 
legally wedded wife if another wife is liv- 
ing. So reading Section 18 without any 
limitations I hold that a Hindu wife con-| 
templated by that section, means a Hindu 
wife whose marriage is solemnized, 


8. The problem can also be view- 
ad in the light of the provisions of Hindu 
Marriage Act, 1955. Under Section 13 of 
that Act. any marriage solemnized, whe- 
ther before or after the commencement 
of that Act, may on a petition presented 
by either the husband or the wife, be dis- 
solved by a decree of divorce. A wife 
may present such a petition on the ground 
that in the case of any marriage solem- 
nized before the commencement of that . 
Act, that the husband had married again 
before such commencement or that any 
other wife of the husband married: be- 
fore such commencement was alive at the 
time of the solemnization of her marriage 
provided that in either case the other 
wife is alive at the-time of the presenta- 
tion of the petition. Under Section 25 of 
the said Act a Court at the time of pass- 
ing a decree or at any time subsequent 
thereto, on application made to it for the 
purpose by the wife order that the hus- 
band shall, while the wife remains unmar- 
ried, pay to her for her maintenance and 
support such gross sum or such monthly 
>r periodical sum for a term not exceed- 
ing the life of the wife. Under Section 


27 of that Act, the court may make such 


provisions in the decree as it deems just 
and proper with resvect to any property 
presented, at or about the ‘time of mar- 
riage, which may belong jointly to both 
the husband and the wife. Thus even 
ander the provisions of Hindu Marriage 
Act a wife whose marriage wes solemniz- 
ad before the commencement of that Act 
-$ entitled to maintenance even if her 
marriage is void on the ground that her 
nusband was -having another wife living 
ay the date of the marriage end.on the 
date of presentation. of the retition for 
divorce. 


9, Any other interpretation of 
Section.18 of the Hindu Adoptions and 
Maintenance Act will lead tə startling 
results. An unscrupulous merried man 
may beguile an unwary woman into 
matrimony and thereafter turn her out 
and say “our marriage is void and I need 
not maintain you”. In fact there could 
de no better illustration than the present 
zase. The Ist defendant has married the 
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plaintiff in October, 1955 and has lived 
with her for nearly 12 years and deserted 
her. It could not have been the intention 
of the Legislature that such a woman is 
not entitled for any maintenance. So I do 
not agree with the finding of both <he 
lower courts that the plaintiff is not the 
wife of the Ist defendant. I confirm the 
decree passed by the learned District 
Judge, though for a different reason. 

10. In the result. this second. p- 
peal fails and is dismissed, but in the cir- 
cumstances of the case without co:+ts. 
Leave granted. 

Appeal dismise2d. 
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ALLADI KUPPUSWAMI AND 
SHIV SHANKER, JJ. 


Pothula, Appellant v. Pothula glas 
Gadéam Seshireddy and others, Respcnd- 
ents. 

Appeal No. 129 of 1971 and Memo for 
Cross Objections and C. M. P. No. 876C of 
1974, DJ- 21-3-1975.° 


(A) Stamp Act (1899), Sch. 1, Art. 40 
(A. P.) — Duty on partition deed — Arrarge- 
ment declaring share of one of parties, grant- 
inz him: limited ownership in one item and 
allotting two other items valued at Ru>ces 
9,000 absolutely — Total value of prope-ties 
Rs. 1,96,500 — Duty is payable on separzted 
share of party. 

The purpose of the Article is to tax the 
share divided off and not the residue and 
the largest share is regarded as  res.due 
irrespective of at whose instance the perti- 
tion is made. When a partition arrangement 
declaring the share of one of the parties 
grants him limited ownership in one “em 
ard allots absolutely two other items c= a 
value of Rs. 9,000, in view of the Article the 
value of the separated share alone shoulc be 
taken for stamp duty. Thus in respect of 
those properties of a total value of Rupees 
1,396,500, duty is payable on Ps. 9,000 a.one 
waich is the separated share, the largest szare 
remaining after the partition being of the 
value of Rs. 1,87,500. AIR 1928 Mad 2181 
(FB) and AIR 1934 Mad 204, Followed. 

i (Pari 5) 

Cases Referred : Chronological Pras 
AIR 1934. Mad 204 = 39 Mad LW 157 5 
AIR 1928 Mad 1181 = 55 Mad LJ 551 
(FB) 5 


C. Sadasiva Reddy for K. Somakcnda 
Reddy; for Appellant; M. S. K. Sastry ‘for 
Nos. i, 3, 4, 6 to 9 and 10 to 15) ang N. 
Ramamohana Rao (for No. 5), for Respcnd- 
ents. 


nt eaaa 
*(Against decree of Addl. Sub. J., Kurrool, 
in ©. S. No. 5 of 1968}. 
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Pothula v. Pothula (Shiv Shanker J.) 
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SHIV SHANKER, J.:— This matter 
comes up before us at the instance of the 
offce to decide the quantum of non-judicial 
stamp depositable by the appellant-plaintift. 


2. The facts in brief are that the ap- 
pellant-plaintiff on the demise of her hus- 
band in 1965 filed O. S. No. 5 of 1968 on 
the file of the Court of the Additional Sub- 
ordinate Judge, Kurnool for partition and 
separate possession of her 7/36th share in the 
plaint schedule properties. The contesting 
defendants sei up the plea that there was a 
partition of the jeint family properties in 
1962 during the lifetime of the plaintiff's 
husband and that ker husband also adopted 
defendant No. 6 on 22-8-1965. 


The learned Subordinate Judge, after 
trial, arrived at the finding that the partition 
as set up by the contesting joint family 
members was false and that defendant No. 6 
was duly adopted by the plainiiff’s husband. 
In this view, the plaintiff was held entitled 
to a 7/144th share in the plaint schedule pro- 
perties and a preliminary decree was accord- 
ingly awarded. Aggrieved by the said decree, 
the plaintif preferred A. S. No. 129 of 1971 
to this court and during the pendency of the 
Appeal, the parties filed a memo of com- 
promise with a petition to record it and pass 
a decree in terms thereof. The matter hav- 
ing come up befere us on 4th November, 
1974, we passed the decree in terms of the 
compromise. The question to be resolved is 
as to whet is the value of the non-judicial — 
stamp that has to be deposited by the ap- 
pellant-plaintiff to engross the decree passed 
in her favour. 


3. Under clause (1) of the compro- 
mise memo, the appellant-plaintiff has 
been allowed to enjoy the properties to 
the extent of 7/144th share as decreed by the 
Trial Court as an absolute owner. Under 
clause (3) of the memo, she has been given 
a house known as “Ramakrishniah Illu” bear- 
ing No. 4/11 of Tartur village as a limited 
owner; while under clause (2) thereof, she 
has been provided items 2 and 3 of the plaint 
schedule, the agricultural lands, absolutely as 
full owner. Clause (7) of the compromise 
memo treats the memo of compromise as a 
final decree. Despite this latest clause, the 
position that emerges is, that clause (1) of 
the compromise memo entitles the appellant- 
plaintiff to a 7/144th share which is in the 
nature of a mere Ceclaration of her right as 
to share in the family properties. No specific 
properties having been allotted to her under 
this clause, this pertien of the compromise 
could not be treated as final decree. 


Under clause (3) of the terms of the 
compromise, only a limited right has been 
assigned to the appellant-plaintiff in the house 
property and the value thereof could not be 
taken inte consideration for the purposes of 
calculating the stamp duty on the partition 
deed: Items 2 and 5 of the plaint schedule 
properties, according to clause (2) of the 
compromise, have been absolutely allotted to 
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the appellant-plaintiff and the value of the 
said items is Rs. 9,000/-. 


A, According to the. office, total value 
of the plaint schedule properties being Rupees 
1,96,500/- the value of items 2 and 5 of the 
plaint schedule properties have to be deducted 
therefrom and the appellant-plaintiff should 
be called upon fo pay a stamp duty of 
Rs. 5,625/- on Rs.. 1,87,500/- the remaining 
value of the plaint schedule properties. This 
is disputed by Sri C. Sadasiva Reddy the 
learned counsel for the appellant-plaintiff. 
While being in agreement with -the office that 
only items 2 and 5 of the plaint schedule 
properties valuing Rs. 9,000/- have to be re- 
ckoned for the purposes of fina] decree, he 
argues that his client’s liability to pay the 
stamp duty is only on Rs. 9,000/- but not 
on the sum of Rs. 1,87,500/-. 


5. Section 2 (15) of the Indian Stamp 
Act defines the instrument of partition as an 
instrument whereby the co-owners of any 
property divide or agree to divide such pro- 
perty in severalty including a final order for 
effecting a partition passed by a Civil Court 
etc. Article 40 of Schedule I of the Act 
postulates the stamp duty of partition pay- 
able as Bottomry Bond for the amount of 
the value of the separate share or shares of 
the property. The note added thereto recites 
that the largest share remaining after the 
property is partitioned shall be deemed to 
be that from which the other shares: are 
separated. Therefore, what follows from 
reading Article 40 is that it is on the value 
of the senarated share or shares that the 
stamp has to be calculated and the largest 
share remaining shall be deemed to be that 
from which the other shares stand separated. 
Proviscs (a) (b) and (ce) of: the Article. are 
unnecessary for our present purposes, and 
therefore, they need no reference. 


Thus, the intention behind the Article is 
to tax the share or the shares divided off 
and net the residue, and the largest share is 
treated as residue, regardless of at whose in- 
stance the partition is made. It is based on 
this Article that Mr. Sadasiva Reddy contends 
that he could only be called upon to pay 
the stamp duty on the value of items 2 and 
5 of the plain: schedule properties. He calls 
in aid -the Full Bench decision in Collector 
Vizagapatam y. Krishna Chandra, AIR 1928 
Mad 1181 to buttress his argument. In this 
case, Article 45 of the Indian Stamp Act as 
amended by the State of Madras ‘similar in 
terms. to Article 40 applicable to our State 
fell for consideration in assessing the stamp 
duty. The property in that case was to be 
divided into four shares, one of the. shares 
being twice each of the other three shares. 
The Jargest share after the partition therefore 
was the share which was double the value of 
the other shares. The entire value of the 
property having been assessed at Rs. 80,000/-, 
the largest shave worked out to Rs. 32,000/-. 
Or separating: the other shares from this 
share, the. party was called upon to pay, the 
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stamp duty on. the separated shares aggregated 
at Rs. 48,000/-. 

A. similar view was alse taken in the 
Bench decision of the same Court in Venkat- 
appa v. Musal, AIR 1934 Mad 204. where 
it was held that the smaller shares should be 
considered to have besn separated from the 
larger share. Apart from the decisions re- 
ferred to which are binding on us, on the 
language of the Article itself we have no: 
hesitation in finding curselves one with the 
contention of the ledrned counsel for the ap- 


. pellant-plaintiff. and in this view we overrule 


the objection of the office and direct that the 
value of the separated share alone has to be 
reckoned for the purposes of the stamp duty 
under Article 40 of tne Stamp Act. Thus, 
in that case, the larges: share remaining after 
the property is partitioned is that valuing 
Rs. 1,87,500/- while the share separated 
stands valued at Rs 9,000;-. The Office 
would thus collect fhe non-judicial stamp 
duty only on this sum 

. Order accordingly. 
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A. SAMBASIVA RAO ACTG..C. J. AND 
RAGHUVIR, J. 
B. Yamuna Bai and others, Appellants 
v. Lade Venkoba Rao, Respondent. 


A. A. O. No. 309 >f 1972, D/- 6-3-1975.% 


_ . (A) Civil P. C. (1998), S. 144 — Person 
not actually party to zppeal — If entitled to 
restitution. , 


_ The suit instituted by the sole legatee for 
possession of the suit house challenging the 
alienation made by his mother (2nd defend- 
ant) in favour of the Ist defendant (who in 
the meantime mortgaged $t to the 3rd defend- 
ant) was decreed. The appeal preferred only 
by the 3rd defendant egainst that decree was 
allowed holding that tae suit house was not 
the self-acquired property of the plaintiff's 
father and that the alienation was voidable 
but not void. On the question whether the 
st defendant (who did not carry the matter 
ay way of an appeal) was entitled to restitu- 
ion. 

Held: that the ist defendant was entitled 
to possession till such time tke alienation in 
his favour was avoided. (AIR 1937 Bom 
101 and (1908) 12 Cal WN 642, Rel. on). 

(Para 10) 
Cases Referred : Chronological: Paras 
AIR 1953 SC 136 = 1953 SCR 559 7 
AIR 1937 Bom 101 = 38 Bom LR 1326 9 
AIR 1935 PC 12 = 1935 AN LJ 251 7 
AIR 1922 PC 269 = 49 Ind App 351 7 








(1998) 12 Cal WN 642 9 

(1871) 3 PC 465 = 4C LIPC 1 7 
“(Against order oi Principal Sub. J., 

. Kurnool, in L.A.. No. 365 of 1971, DJ- 
13-12-1971). | 
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R. V. Subba Rao, Appellants; P. Babul 
Reddy and M. V. Ramana Reddy, for Res- 
pendent. 


RAGHUVIR, J¥.:— This appeal is 
directed against the order in I. A. No. 365 
of 1971 (in O. S. No. 30 of 1961) filed by 
the Ist defendant under Section 144, Civil 
P. C. for restitution of house property, on 
the file of the Principal Subordinate Judge, 
Kurnool. The L. Rs. of the Ist defendant 
are the appellants. O. S. No. 30/61 was 
decreed on 26-8-1963. The plaintiffs execut- 


ed the decree in E. P. No. 54/64 and the_ 


plaintiff-decree-holder was put in possession 
of the suit house on 7-10-1963. 


2. The facts in the suit for purposes 
of this appeal in brief are stated hereunder. 
The plaintiff’s father, executed a will on 
18-12-1938 and under that will, the plaintiff 
was the sole legatee. His mother the 2nd 
defendant, under the will, was appointed as 
the executrix. One Subramanya Rao is the 
posthumous son of the testator, who was not 
a party to the suit in O. S. No. 30/61. . Not- 
withstanding the mandates in the Will, the 
ard defendant alienated the suit house for a 
sum of Rs. 16,000/- on 27-7-1951 in favour 
of the ist defendant who, having paid 
Rs. 8,000/-, deferred payment of the balance 
till such time Subramanya Rao ratified the 
sale transaction, after attaining majority. 
Meanwhile the Ist defendant mortgaged the 
suit house on 29-1-1952 to the 3rd defendant. 
On 17-4-1961 the suit (O. S. No. 30/61) was 
instituted by the plaintiff for possession of 
the suit house. 


3. The trial court found, the sale in 
favour of the Ist defendant was a transfer 
but under the personal law of the parties was 
san’s legal necessity. It held the suit house 


was Subbarao’s (the plaintiff’s father) self- . 


acquired property. The Will, dated 18-12- 
1938 of late Subba Rao was genuine and 
velid and so holding: the trial court decreed 
the suit. -Against this decree, the 3rd de- 
fendant preferred an appeal (A. S. 533/63) 
to this court, which was allowed by Vaidya, 
J, by his judgment dated 29-2-1968. The 


learned Judge held, the suit house was copat- -` 


cenary property and not the self-acquired pso- 
perty of Subba Rao, and therefore, under 
the Hindu Law, obtaining then the will was 
inoperative. The alienation by the 2nd de- 
fendant in fayour of the 1st defendant, was 
held as voidable but not void. The suit how- 
ever was dismissed having been filed on 17-4 
1961 i.e. beyond three years after the plam- 
tiff attained majority, and stood barred 
under the Article 44 of the Limitation Act. 


4, A further appeal, L. P. A. No. 
119/68 was dismissed by Gopalrao Ekbote, 
J., (as he then was) and Ramchandra Rao, J. 
on 6-8-70. In their Judgment, they affirmed 
the finding that the suit house was coparce- 
nary property. The suit for possession, in 
the absence of Subramanya Rao, was heki 
misconceived, and on ground other than what 
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was held by the trial judge and Vaidya, J. 
they dismissed the suit. After the disposal 
of the L. P. A. a partition suit, it appears, 
has been filed by the plaintiff in the year 
1971, which, it is stated before us, is pending 
decision. f 
5. I. A. No. 365/71 was filed by the 
Ist defendant for restitution, in which it was 
alleged, on 7-10-1963 the plaintiff-decree- 
holder in execution was put in possession by 
dispossessing the applicant. The decree hav- 
ing been reversed by the appellate Court, the 
applicant prayéd for restitution by putting 
him in possession of the house under Sec- 
tion 144, Civil P. C. He also claimed mesne 
profits of Rs. 23,675/-. This petition was 
resisted by the respondents in this appeal. 


6. The trial court having stated the 
facts, held: 

“I think it is 2 fit case to consider the 
equitics arising in the case before automati- 
cally ordering restitution The right of 
the other person to seek for restitution whe- 
ther it is under a valid title or not may also 
be gone into in the interests of justice and 
on equitable principles.” Further, regarding 
the sale in favour of the Ist defendant,. the 
trial court held: “is not valid and he should 
be treated as a trespasser.” “The suit was 
not contested by the Ist defendant on the 
ground of prescription of: his title by ad- 
verse possession.” Lastly, “it is not desirable 
that in the ends of justice that a trespasser 
should be restored to possession though indir- 
ectly he should be said to have succeeded in 
the suit”.” 


The lower court dismissed the petition stat- 
iog, it was not a fit case for ordering res- 
titution. The correctness and legality of this 


e*oeoeanenzre 


‘order by the appellant is challenged in this 


appeal. 

7. Section 144, Civil P. C. is based 
upon a doctrine which recognises as one of 
the highest duties of a court to take care that 
its acts dc not injure auy of the suitors and 
if any inwury is caused, it is duty of the 
court to undo the wrong. An order of res- 
titution, as contemplated under Section 144, 
Civil P. C. would be consistent with the prin- 
ciples of doctrine of restitution which is that 
on the reversal of a Judgment the haw raises 
an obligation on the party to the record who 
received the benefit of the erroneous judg- 
ment to make restitution to the other party 
for what he had lost and it is the duty of 
the court to enforce that obligation unless 
restitution would be contrary to the real jus- 
tice of the case. These principles have been 
very succcnctly laid down by the Supreme 
Court in che case of Bhagwant Singh v. Sri 
Kishen Das, AIR 1953 SC 136. Earlier, the 
Privy Council, in L. Guran Ditta v. T. R. 
Ditta, ATR 1935 PC 12, relying on the deci- 
sion in Rodger v. Comptoir D’Escompte De 
Paris, (1871) 3 PC 465 Held: 


“One of the first and highest duties of 
all Courts is to take care that the act of the 
court does no injury to any of: the saitors.” 


* 
kanl 
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This principle was incorporated in Sec. 583 
of the Code of Civil Procedure 1882. Sec- 
tion 144 (1) of the present Code (Code of 
Civil Procedure, 1908) is the corresponding 
section which incorporates this rule of restitu- 
tion. The Privy Council in Jai Berham v. 
Kedar Nath, AIR 1922 PC 269 held that such 
a power is inherent in the general jurisdic- 
tion of the court to act rightly and fairly 
according to the circumstances towards all 
parties involved. In the case of Guran Ditta 
v. T. R. Ditta, ATR 1935 PC 12, adverting 
to the powers of the Court, Lord Atkin had 
stated that the observations in Rodger vV. 
Comptoir D’Escompte De Paris, (1871) 3 PC 
465 have grounded as “practice in India.” 
Therefore, whether as a matter of practice 
or as a matter of inherent: jurisdiction as a 
doctrine of restitution, Courts in India have 
always considered that it is one of the sacred 
duties of theirs to see that their acts cause 
no injury to the suitors and while consider- 
ing the principles of restitution, the Supreme 
Court in the case referred to earlier, has ob- 
- served restitution is based upon to cause real 
justice to the parties.” 

8. Under Section 144, Civil P. C. be- 
fore any restitution is ordered, the following 
conditions must be satisfied (1) That the ap- 
plicant must be a party to the litigation which 
has terminated according to law; (2) that he 
has either lost something or been deprived 
of something by reason of the decree or 
order which has been subsequently varied or 
reversed: (3) that on the final pronouncement 
of his rights, he is entitled to the benefit or 
restitution, 

9, The argument of Mr. Babulreddy, 
is that the 1st defendant did not carry the 
matter by way of an appeal and, therefore, 
he is not entitled to restitution. In Guru- 
nath v. Venkatesh, AIR 1937 Bom 101, a 
similar argument was advanced before 
Ranganekar, J. and the learned judge ob- 
served : 

“Therefore, if there is an appeal from a 
decree, even though that appeal is made by 
one party in which some other party equally 
interested is not joined, but if the appeal is 
on ground common to both of them, then 
the reversal or the variation in the decree in 
favour of the appellant would operate for 
the benefit of the other party, and in that 
way, therefore he would be entitled to con- 
tend that he was a party to the suit entitled 
to benefit by way of restitution.” 

In fact, in 1908, in Gunga Prasad v. Brojo 
Nath Das, (1908) 12 Cal WN 642, a case 
which arose under 1882, Civil P. C. the Privy 
Council observed the expression “any party” 
is not confined to parties to the appeal in 
which the decree has been reversed or modi- 


“It includes every person against whom 
the decree appealed from was passed, though 
he was not a party to the appeal, provided 
the appeal is in effect and substance in favour 
of such person.” l 


a 
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Therefore, in India, since 1871, all along for - 
a period of 100 years as practice and as a 
matter of inherent jurisdiction, Courts have 
understood that even if the suitor filed no 
appeal he is entitled to the benefit for rever- 
sal of the decree. 

10. In the circumstances, of the case, 
which we have elaborated earlier, the aliena- 
tion in favour of the Ist defendant was con- 
sidered as only voidable and not void, and 
therefore, he is entitled to the benefit of the 
reversal of the decree and the 1st defendant 
should be restituted possession of the property 


.till such time the alienation in his favour is 


avoided by proceedings known in law. In fact 
we are informed that such a suit is pending 
between the parties. Therefore, we have no 
hesitatiton in holding that till such time the 
above transaction is avoided, the 1st defend- 
ant is entitled to possession. 


i We, therefore, allow the applica- 
tion I. A. No. 365/71 and it is ordered as 
prayed for, including the mesne profits. The 
order of the lower court is set aside. The 
appeal is, allowed with costs. 

Appeal allowed. 
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The Official Receiver, Kurnool, Petitioner 
v. The Scuth Indian Mining and Slabs Co. 
and others, Respondents. 


Civil Revn. Petn. 331 of 1969, D/- 27-1- 
1975.° 


(A) Provincial Insolvency Act (1920), 
S. 51 (1) — Pre-petition realisation of assets 
to remain unaffected — Debtor’s property 
sold in execution — Amount realised before 
insolvency petition — Claims for payment by 
decree-holders against same debtor if and 
oy maintainable — (Civil P. C. (1908), 


Assets realised by execution sale prior to 
filing of insolvency petition will be subject 
to ordinary law as regards the claims on 
those assets and those claimants will not be 
affected by the subsequent adjudication of 
the debtor. Thus such realised amount will 
be available in accordance with Section 73, 
Civil P. C. for ratable distribution among 
the decree-holders who had applied for 
execution of their decrees against that debtor. 
AIR 1922 Mad 31; AIR 1943 Mad 118; AIR 
1944 Mad 389; AIR 1942 All 263, Distin- 
guished. (Paras 3 and 4) 
Cases Referred : Chronological Paras 
AIR 1944 Mad 389 = (1944) 1 Mad LJ 


333 8 
k 1943 Mad (1942) 2 Mad LJ 
78 7 
AIR 1942 All 263 = 1942 All LJ 437 9 


(To revise order of Sub. J, Kurnool in 
E. A. No. 149 of 1968, D/- 29-11-1968). 
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(AT NAGPUR) 
DESHMUKH AND SHIMPI, JJ. 
Sitaram Deoba Maratha, Petitioner’ v. 


Hawadya Piraji Naobudha and others.. 


Respondents, - _ : 
Special Civil Appin. No. 505 of-1972, 
D/- 4-3-1975.% — 

(A) Bombay Tenancy and Agr cul- 
tural Lands (Vidarbha Region) Act (1358), 
. Ss, 36 (1), 49-A (1), (2) (a), 49-B and 120 — 
Application under, Section 36 (1). — Main- 
tainability — Applicant should not pe in 
physical possession on 1-4-1963 and should 
be covered under sub-section (2) (a: of 
Sections 49-A and 49-B. Spl.-C. A. Ne, 14 
- af 1971, D/: 2-8-1973. (Bom), Overruled, 

Reading the provisions of S. 49-4. (1). 
sub-section (2) (a) and 49-B together, it is 
cbvious that an application bv a tenant is 
possible under Section 36 (1) only if he 
Was not in physical possession on the Ist 
cf April 1963 and his case falls .efther 
under sub-section (2) (a) of Section «9-A 


cr Section 49-B of the Vidarbha Tenancy . 


Act. Having made such elaborate provi- 


siors to safeguard the rights of the. 
tenants, whether in possession or not, the. 


language of Section 36(1) cannot be 


stretched so aS to permit an ex-tenant- 


who has become owner on and. after 1-4- 
1963 to apply under that section. ` A 
sweeping provision has* been made in Set- 
tio. 120 of the Vidarbha Tenancy Act 
where the Collector has been “vested with 
powers of summary eviction .if the case 
falls in anv of the clauses (a). (b) and (c) 
of that section and no specific remedy was 
provided elsewhere in the Act, The 
scheme of protecting possession of terants 


*(To set aside order of Maharashtra Re- 
venue Tribunal. Nagpur in R. A. No. 
Ten-A 388 of 1971, D/- 2-2-1972). 
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and cultivating owners seems to be clear, 
Whenever there is specific remedy avail- 
able under the provisions of the Act. that 
remedy. and where no such specific re- 
medy is indicated but the cases can fall 
under Section 120, then ‘the provisions of 
Section 120 will be relevant. This being 
the total scheme of the Act. there is no’ 
Scope to imagine ‘that an ex-tenant who 
became full owner under the provisions 
of Section 49-A and has been dispossessed 
from possession after 1-4-1963 can still 
call himself a tenant :for the purpose of 
taking advantage of sub-section (1) of Sec- 
tion 36 of the Vidarbha ‘Tenancy Act 1963 
Mah LJ (Note) 44 and AIR 1959 SC 459 ` 
and AIR°1971 SC 1659, Réel. on; AIR 1969 
SC 1190; Dist: Special Civil Appln. No. 452 
of 1971, D/- 11-9-1974 (Bom). Anproved: 
Spl. C. A. No: 14 of 1971, D/- 2-8-1973 
(Bom), Overruled. (Para 17) 

(B) Precedents — Judgment of co- 


ordinate jurisdiction — Binding jature. 


_ So long as the law of precedents is 
being observed. as the law of this land. 
judicial - discipline requires that ‘when 
there is a judgment of a co-ordinate juris- 
diction, :t must normally be followed bv 
the succeeding Bench. If there is a judg- 
ment of one Judge in the field and none 
else, and the subsequent Single Judge feels 
that that judgment requires reconsidera- 
tion, she should not merely proceed to 


‘take .a different view--but- should place ` 
the papers before the JJearned Chief Jus- _. 


tice for referring the matter to a Divisio 

Bench sp that the earlier view of ae 
learned Single Judge. may be reconsider- 
ed. In the same manner if a Single Judge . 
were. to: find that there is a judgment of 
the Division Bench in the ‘field which re- 
quires reconsideration, he can piye his 
reasons and refer the matter -to a Division 
Bench with a request that the Division 
Bench mav consider whether the earlier 
Division Bench judgment requires re- 


ae a e og : 
2 Bem, iPrs. 1-5} 


consideration and the matter be referred 
to a still larger Bench. (Para 29) 
Cases Referred : Chronological - Paras 
1975 Mah LJ 9 2 
(1974) Spl. Civil Appin. No. 452 of 1971, 
D/- 11-9-1974 (Bom) 1.7 
(1973) Spl. Civil Appln. No. 14 of 1971, 
B/- 2-8-1973 (Bom) 5 a 
AIR 1971 SC 1659 =.1971.Mah LJ 4 7,22 
AIR 1969 SC 1190 = 1969 Mah LJ 958 


` 26 
1963 Mah LJ (Note) 44 


Pimparkar, for Respondent No. 1. 

DESHMUKH, J.:— This writ peti- 
tion arising out of the proceedings under 
the Bombay Tenancy and Agricultural 
Lands (Vidarbha Region) Act, 1958 (here- 
inafter referred to as the Vidarbha 
Tenancy Act} had been referred by a 
learned Single Judge of this Court 
(Masodkar, J.) to a Division Bench as the 
learned Judge found. that. there -was a 
conflict of decisions between his own ear- 
lier judgment in Special Civil Application 
No. 14 of 1971: (Bom), (Madhukar v., 
Gajanan), decided on August 2. 1973 and a 
judgment delivereé by another learned 
Single Judge. of this Court (Padhve. J.) in 
Special Civil Application No. 452 of 1971 
(Bom), (Dattatraya v. Rama). decided on 
September 11, 1974. ` 


2. . Having heard the ee coun- 
sel on both sides and after going through 
the provisions of the Vidarbha ‘Tenancy 
Act and the judgments of the Supreme 
Court as also the Division Bench of this 
“Court. directly and indirectly dealing with 
these provisions or similar provisions of 
the Bombay Tenancy ahd Agricultural 
Lands Act. 1948 (hereinafter referréd to 
as the Bombav Tenancy Act). we are satis- 
fied that the reference need not have been 
made, This is a litigation which has com- 
menced with an application under 8S.‘ 36 


(1) of the Vidarbha Tenancy Act by the © 


respondent Ne. 1 Hawdva. who called 
himself a tenant of the land in question. 
-The facts alleged and which are found: by 
the Naib Tehsildar are-that Howdya; res- 


vondent No. 1 was the. tenant of survey 


-No. .4/3, measuring 5 acres 10 gunthas of 
mouza Dapori;, Tehsil. Washim, district 
Akola and’ was in’ physical possession as 
such till Decembér of 1963. Even while 
` respondent No. 1 was the tenant in pos- 
session, the respondents Nos. 2 and: 3, 
the original owners. of.the land and the 
landlords of respondent No. 1, made an 
“agreement of sale in respect of this-land 
dated June 26, 1962. The sale was ac- 
tually effected in Iavour of the present 
petitioner Sitaram on January 16, : 1963. 
The present petitioner before us in: this 
writ petition is the purchaser from the 
-original landlords who are-respondents 2 


r 
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7, 18 
AIR 1959 SC 459 = 61 Bom LR 811 7. 20: 


S. N. Kherdekar, for Petitioner: W. N..- 


26th April 1971.. 
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and 3 and who is contesting zhe litigation 
against the respondent No. 1 the former 
tenant of this land. 

3. The respondent No, i alleged 
before the Naib Tahsildar that he was in 
possession till December, 1963 when he 
was forcibly dispossessed, He. therefore, 
filed an application under Section 120 (c) 
of the Vidarbha Tenancy Act for posses- 


; Sion by summary eviction cf the persons 


in possession, This was, Revenue Case 
No. 11/59 of 1965-66. This case was decid- 
ed and the application: of the respondent 
No. 1 was dismissed on the short ground 
that the respondent No, 1’s status as a 
tenant was in dispute and it was not pos- 
sible for the Collector under that section 
to decide that dispute. The remedy for a 


-tenant was one under Section 36 and not 


under Section 120(c). The application 


‘then came to be rejected, The respondent 


No, 1 was perhaps conscious of the opposi- 
tion he was going.to meet and filed the 


proceedings leading to. the present peti- 


tion on September 7. 1956 for possession 
under Section 36 (1) by joining the pre- 


‘sent. petitioner: - ‘and respondents. Nés. 2 


and 3 as party “opponents. - The defence 
taken up was that the respondent No. 1 
was never a tenant. but was-a: partrier in 
cultivation in the year 1959-680." The fur- 


_ ther defence was that the application was 


barred bv time’ as the respondent No. .1 


Was not in possession at all since’ after. 


1959-60, The Naib Tahsildar.-by his. order 
dated 21st July 1970 held that .the respon- 
dent No. -1 ‘was a tenant: of the land and 
was in-possession in the year 1963-64 and 
that the application filed on 7-9-1966 was 
within. three years which wes the. limita- 
tion - provided bw Section 36(1) -of the 
Vidarbha Tenancy Act. 
dar ‘somehow assumed that the sale has 
taken place on Mav 4. 1964, though as a 
matter of fact, it- „had taken place on 
January 16, 1963. 


4, “The present, petitioner and res- 
pondents 2 and 3 carried an appeal against 
that order: but it was dismissed by the 
Sub-Divisional Officer by his order dated 
He. confirmed all the 
findings of the Naib Tahsildar. A revi- 
sion- application before the Maharashtra 
Revenue. Tribunal by all of them also 
failed. Being ‘aggrieved. the purchaser 
-+hag filed the present writ petition.. 


5. - Before the learned Single Judge, 
four points were raised .by Mr. Kherde- 
kar. the counsel for the petitioner. The 
first point was that tha order under Sec- 
tion 120 {c) refusing to entertain that ap- 
plication, amounts to res judicata and the 
application by the respondent No. 1 be- 
fore the Naib Tahsildar was not maintain- 
able. The second noint raised was that 
the findings regarding the tenancy of the 
respondent No, 1 are pervers and are not 
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supported by the record. The taird 
pint was that the respondent No, 1’s ap- 
pication before the Naik Tahsildar fled 
ir September 1966 was hopelessly barred 
by time as respondent No. 1 was no: in 
possession at all after 1959-60. The forrth 
point raised, and which mainly led to 
the present reference was that, assuming 
that the findings in favour of responcent 
No. 1 are correct, he is at best a perz0n, 
who was a tenant but on 1st of April 1961 
oz ist of April 1963 at the most on which 
date he was statutorily declared as the 
full-owner of this land. if ownership has 
n>w vested in respondent No. 1 bv the 
effect of the law passed by the State. he 
iS no more a tenant of the land at any 
rate after 1st of Apri] 1963. The remedy 
of claiming possession under Sectior 36 
(1) of the Vidarbha Tenancy Act is avail- 
able only to a tenant and which obvicus- 
ly means a tenant on the date he appcied 
as such for possession. Since that cculd 
not be the status of the respondent Ne. 1, 
the present remedy by an applicacion 
under Section 36(1) of the Vidarəha 
Tenancy Act was misconceived and ought 
not co have been entertained, As we have 
pointed out, it is this point on which the 
learned Single Judge found some comiict 
of decisions regarding the iudgments of 
two learned Single Judges and therefore, 
this reference was made, 


6. In the course of arguments be- 
fore us, the learned counsel for the teti- 
tiner Mr. Kherdekar expressly told us 
that his client does not want to press the 
first three points, namc2v. that the remedy 
is barred by res judicata that the findings 
that the respondent No. 1 is a tenant are 
perverse and that the original application 
was barred bv time. This being so, the 
arguments were confined only to the _ast 
point regarding the nature of remedy 
available to a person in the positior of 
respondent No. 1. Since the entire cati- 
‘tion was referred to us and_it is now be- 
ing confined to the consideration of me 
point, our decision on that point will dis- 
pose of this entire petition. 


T. Before we point out how the 
point raised is expressly covered by the 
Division Bench judgment of this Ceurt 
and which judgment relies upon cer:ain 
observations of the Surreme Court itself 
arising under the provision of the Bim- 
bay Tenancy Act. we might refer to the 
” reference order itself, Trte learned Judge 
has taken a contrary view in Special C:vil 
Application No. 14 of 1971 (Bom) that the 
word ‘tenant’ under Section 36 (1) has an 
extended or enlarged meaning and urider 
that enlarged or extended meaning. the 
tenants who were so urto Ist of April 
1963 and who were declared statutoʻily 
owners pf the property. also continuec to 
be ‘tenants for the purpose’ of availing of 
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the remedy under Section 36 (1). The 
learned Judge points out that he relied 
upon some observations of the Supreme 
Court in a certain judgment to which we 
will refer in due course, Long after, that 
judgment was given by the learned Judge 
en August 2, 1973, in September 1974. 
when another Sinzle Judge was consider- 
ing a similar situation arising in Special 
Civil Application No. 452 of 1971 (Bom), he 
took the view that a ‘tenant’ under Sec- 
tion 36 (1) must have the natural meaning 
of the word ‘tenant’ as has been defined 
by that Act. If by the provisions of cer- 
tain sections of tha Vidarbha Tenancv Act 
statutory transfer of ownership takes 
place, which has the effect of not only 
transferring the title. but vesting it for 
all practica] .purposes in the ex-tenants, 

t ex-tenant cbviously becomes the 
the owner of the property and ‘is no 
more a tenant for the purpose of en- 
abling him to resort to the remedy under 
Section’ 36 (1). Ir doing so, the learned 
Single Judge referred to the Division 
Bench judgment of. this Court in Krishna 
v. Ganpat, (1963 Mah LJ (Note) 44) and 
the observations of the Supreme Court in 
Shriram v. State of Bombay, (61 Bom LR 
811 at pp. 824 and 825) = (AIR 1959 SC 
459 at p. 472). He also made a pointed 
reference to the concluding paragraph of 
the Supreme Court’s judgment in Madhao- 
rao v. Shankarsingh (1971 Mah LJ 4) = 
(AIR 1971 SC 1656). 


8. We find that in the reference 
erder the differing learned Judge does 
refer to judgment of Mr. Justice Padhye 
and thas also referred to the various autho- 
rities including the Division Bench judg- 
ment which has already concluded the 
point. As a matter of the normal judicial 
discipline of the law of precedents, the 
Division Bench judgment was binding 
on the learned Single Judge and even if 
his personal view taken in an earlier judg- 
ment was different, he was bound to follow 
that judgment. If the learned Judge 
felt that the Division Bench iudgment it- 
self required reconsideration. he should 
have by a brief order indicated how it re- 
quired reconsideration and referred the 
matter to. the Division Bench for the pur- 
poses of making a further reference to a 
larger Bench if the Division Bench felt 
that the view taken by the earlier Divi- 
sion Bench requires reconsideration. In 
our view, a reference without any such 
reasons would not be a proper one and 
Ought not to have been made. 


9. Coming to the merits of the 
matter and the question raised for our 
consideration, we find that there is hard- 
ly anv merit in the view taken bv the 
learned Single Judge. The simple ques- 
tion that we are called upon to consider 
is, ‘Does a tenani who becomes owner 
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- under the provisions of Sections 46 (1) 

and 49-A (1) of the Vidarbha Tenancy Act, 
either on the Ist of April 1961 or ist of 
April 1963 still continues to be a tenant 
for the purposes of making an application 
under Section 36(1) of the Vidarbha 


Tenancy Act, if he is dispossessed after:the: 


date of vesting of title in. him?’ Going 
through the provisions which are relevant 
we find that the definition of the word 


-e “tenant” itself as incorporated in Cl (32) 


of Section 2 is that ‘tenant’ means a per- 
son who holds Jand on lease and includes— 


(a) a person who is deemed.to be a tenant . 


under Sections 6. 7 or 8 and {b) a person 
who is’a protected lessee or occupancy 
tenant and the definition proceeds to point 
out that the word ‘tandlord’ shall be con- 
` strue€d accordingly. 


10. A mere look at this definition 
will show that either there is an existing 
contractual relationship of landlord and 
tenant or there is she fiction’ of-law con- 
verting certain lawful possessions into re- 
lationship of landlord and tenant, How- 
ever, the existence of this relationship 
either by contract or by, statutory con- 
struction appears. to be a sine qua non of 
a person becoming a tenant, S. 36 (1) says 
that a tenant or an agricultural labourer 
or artisan entitled to possession of certain 
lands or dweolling houses. or sites ete, 
may apply in writing for such? possession 
to the Tahsildar. The application’ shall 
be made in such form aS may be pres- 
cribed and within a’ period of 3 years 


from the date on waich the right to ob-. 
tain possession of “he land, dwelling house . 


or site is deemed to have accrued to the 
tenant, .agricu:tura]l labourer or artisan,.as 
the case mav be. The furthér sub-sec- 


tion deals with the procedure to be adopt- . 


ed by the Tahsildars and ‘order for pos- 
session to be made, Sub-section- (2). of 
Sec. 36 gives a similar right to the land- 


lord to claim possession from his- tenant 


and without the order of the Tahsildar a 


‘landlord is prevented from entering upon ` 


the property, and obtaining possession of 
‘apricultural land. 


11. The two sections which are 
now relevant and require construction are 
Sections 46 (1) and 49-A (1) of the Vidar- 
bha Tenancy Act. Before ‘that we may 
point out that S. 41 which falls in Chap- 


ter III gives a right to the tenant to, make. 


offer to the landlord of purchase of land to 
the extent it is permissible to him to pur- 
chase under the provisions of the Vidar- 
bha Tenancy Act that follow that section. 
An elaborate -machinary has been provid- 
ed for determining the price by the Agri- 
cultural ‘Lands - Tribunal ‘and bringing 
about an effective sale, However, where 
this has not hecome possible. the Legisla- 
_ ture stepped in to transfer statutorily 
ownership of the -agricultural lands in 
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tenants on and from “st of April 1961 by 


Sub-section (1) of S.:4€, That section is as 


follows :— - 

“46 (1), Notwithstanding actin: in 
this Chapter or anv law for the time be- 
ing in force or-any custom, usage, decree, 

contract- or grant to the contrary. with 
effect on and from the first day of-April, 

1961, the- ownership of all landè held by 
tenants which they are entitled- to pur- 
chase from their lanclords under any of 
the provisions of this Chapter shall stand 
transferred to and v2st in, such tenants 
and from such date sich tenants shall be: 
deemed to be the full owners of such 
lands”, 

The proviso that follows: is ‘not relevant 
for our purpose, This is not a case where 


- either a minor, a widow or serving mem- 


ber of the armed forces or a person sub- - 
ject ‘to any. physical. or mental disability 
is involved. The plein language of the 
above quoted. sub-section (1) of Section 46 
shows that irrespeccive oi any other 
things, like customs. decrees;. contracts 
ete, with effect from che Ist of April 1961 
the ownership of all lands held by the 
tenants which they are entitled to pur- 
chase from their landlords under any of 
the provisions of this Chapter shal] stand 
transferred to, and vest in. such tenants 


-and from such date such tenants shall be 


deemed to be the full owners of such 
lands, The Legislature with the inten- 
tion of emphasising its intention has used 
three different expressions, The first is 
that the ownership of the land “shall 
stand transferred to”: ‘The second ex- 
pression used. is tat -t will “vest. in” and 
the third expression used is that such 
tenants shall be “deemed to be the full 
owners” of such lards. A mere jook at 
this section leaves. nc doubt in our mind 
that. the intention of the Legislature was 
clear and an absolute transfer of title in 
favour of the tenant was intended as from 
Ist of April .1961. 

12, When Section 46 (1). was’ in 
operation, there’ was another provision of 
the Vidarbha Tenancy Act contained. in 
clause (c) of Section 42 which had res- 
tricted. the operation -of transfer of title 
in respect of -certain lands. That protec- 
tion given to small kolders was also in- 
tended to be revoked.. The Legislature, 
therefore, amended. the Vidarbha Tenancy 
Act ‘by. introducing fection 49-A by the. 
Maharashtra Amending Act No. 2 of 1962: 
The same Amending Act also deleted the ~ 
provisions of clause (c) of Section . 42 
from the Vidarbha Tenaney Act. The re- 
sult was: that even. în resvect of cases 
which had some .protection under cl. (c) 
of Section 42,. the. transfer of title has now 
to take place on the 1st of April, 1963. 
Section 49-A (1) is as follows :-— - 

“49-A (1) Notwithstanding anything 
contained in Section 44 or 46, or anv cus- 
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tcm, usage, decree contract or grant to 
tke contrary but subject to the provisions 
of this section, on and from the 1st da» of 
April 1963 the ownership óf all land held 
by a tenant (being land which is not 
transferred to the tenant under Sec- 
tlon 46 or which is not purchased by nim 
under Section 41 or 50) shall stand trans- 
ferred to and vest in. such tenant who 
shall, from the date aforesaid, be deemed 
tc be the full owner of such land, if such 
lend is cultivated by him personallvy...... 
We have deliberately quoted these sec- 
tions to show that the Legislature has re- 
peated the language of Section 46 (1), 
which is an indication of their firm int2n- 
tion to transfer title and vest it in the 
tenant who was in possession on the Ist 
of April 1963 and to make him full owner 
on and from that date. The requirement 
‘was that not only the juridical relation- 
ship of landlord and tenant must be’ in 
existence but the tenant was actuzlly 
cultivating the land personally. ` Every 
tenant who was in personal cultivatior or 


was in cultivating possession was declared’ 


owner as and from Ist of April 1963 urder 
the provisions of sub-section (1) of Sec- 
tion 49-A. Under the earlier Section. 46 
as also under this new added section, a 


certain procedure is to be thereafter: Zol-- 
lewed, It is not enough to merely dec-are. 


that the property of A new- belongs, tc B. 

«The price of that land has to be fixed and 
directions for payment have got to be 
made, Then again it is not obligatory uson 
the tenant to purchase the land in. szite 
of the statutory provisions. There may 
be a tenant who will decline to.purckase 
the land. There mav be tenants who are 
willing to purchase and have paid seme 
instalments, but are ultimately unable to 
make up the full price as might be fixed 
by the Agricultural Lands Tribunal. In 
other words. the cases where the purchase 
Price is declared and cases where the rur- 
chase becomes ineffective in the long run 
had to be provided for along with a proce- 
dure-to bring about the fixation of price 
and the handing over of formal docurrent 
of title at the end of the procedure pres- 
cribed,; Those provisions are undoubted- 
ly indicated by the Legis_ature and ara a 
part of the same Scheme, 


13.. 
ther by the provisions of this natare 
which ultimately ffx the price and make 
it payable either in lump sum or by in- 
stalments- and with the best of inten7ion 
the tenant is unable to pay and the zale 
becomes infructuous, is the relationship of 


Isndlord and tenant still kept alive by the . 


Legislature during this period? ‘The an- 
swer -seems to be clearly ‘no’. The vest- 
irg is complete as on Ist of April [361 
Or Ist of April 1963. I* is a full i-tle 
which the tenant gets, but that title is 


The question, Lowever, is wue~ _ 
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defeasible if he is unable to fulfil the con- 
ditions of retaining that title. Even where 
the sale becomes ineffective. the landlord 
does not as of right get the entire land. 
Provisions of Section 21 are attracted and 
the Tribunal has to dispose of the land 
in that manner after deciding the rights 
and liabilities of the landlord himself. 


14, In this scheme of the Vidarbha 
Tenancy Act, we see no scone to infer that 
the former tenant who now becomes 
Owner can still be described as a tenant 
for certain purposes, True, the proce- 
dural sections leading to the fixation of 
price etc, do refer to the erstwhile tenant 
as tenant and make provision for the 


-Payment of price by the tenant to the 


landlord, The Legislature seems to have 
resorted to that nomenclature for easy re- 
ference and it does-‘not mean that until the 
last ble is Paid the erstwhile tenant still 
continues to be a tenant and has to face 
the liabilities of a tenant or to enjoy 
rights of a tenant, - 


15. A few references to the other 
sub-sections of Section 49-A will make 
the position further clear, Section 49 (2) 
(a) provides for a case where a tenant 
who is evicted from. the land before the 
Ist dav of. April 1963 and is not in pos- 
Session thereof on that day, and has made 
or makes. an application for possession of 
the land within the period specified in 
sub-section (1) of Section 36. If the ap- 
plication is allowed by the Tahsildar or 
In appeal by the Collector or. as the case 
may be, in revision by’ the Maharashtra 
Revenue Tribunal. he shall be deemed to 
be the full’owner of the land on the date 
on which the final order allowing the ap- 
plication is made, Pausing here for a 


-minute, it would: be obvious that if a 


tenant ‘was in physical possession or culti- 
vating pcssession on Ist of Apri] 1963. he 


at once DecOmes owner ‘as provided bv 


sub-section (1) of Section 49-A. If he 
was a tenant before that day and that 
Jural relationship continued, but there 
Was no possession on Ist-of April 1983. 
what should happen to such a tenant? 
Since he is not in possession, there has 
been no vesting in him. In law and in 
fact, he continues to be a tenant because 
that relationship in respect of the land is 
still alive, Sub-section (2) (a) of S. 49-A 
provides for such cases and says that such 
tenant out of Possession on 1st of April 
1963 may apply within the statutory 
period provided’ by sub-section (1) of Sec- 
tion 36 for possession, Not only he muist 
apply in time, but he must . succeed in 


‘that application, It is only if he succeeds; 


if not before the first Tribunal, at least 
the final Tribunal provided by the Vidar- 
bha Tenancy Act, The moment tne suc- 
cess Is his and it is declared that he is 2 


tenant entitled to possession and the 
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direction for possession is given, that date 
of the decision marks his ownership. The 
further execution of that order is left to 
be worked. out as a consequence of that 
order. 


. 16, In the same manner the Legis- 
lature felt that there were some tenants 
-in possession on the ‘appointed day’ which 
was the ‘20th August 1958’. but somehow 
they had lost possession of lands.. The 
law of limitation inzorporated in sub-sec- 
tion (1) of Section 36 mav have worked 
hardship -because the tenant-class is illite- 
rate and ignorant. The Legislature de- 
sired that in respect of such tenants whose 
landlords are still în possession and the 
land. is still agricu:tural cultivable land. 
the further facility of obtaining posses- 
sion and later on vesting title in those 
tenants should be provided for, With that 
intention, the Legislature added S. 49-B 
by Maharashtra Amending Act No. 49 of 
1969. This section provides that where a 
_ tenant referred to ir Section 46 or Sec- 
tion 49-A was in possession on the ap- 
pointed day, namely, August. 20. 1958. but 
is not in possession of the-land held by 
him on the relevant date on account of 
his being dispossessed before that date. 
otherwise than in the manner and by an 
order of the Tahsildar as provided in Sec- 
tion 36. and the land is in the possession 
of the landlord or his successor-~in-interest 
on the 31st dav of July 1969 and is not 
- put to a non-agricultural use on or be- 
fore the last mentioned date then, the 
Taasildar shall. notwithstanding anything 
` contained in Section 36, either sug motu 
or on the application of the tenant, hold 
an enquiry. and direct that such land 
shall be ‘taken from the possession of the 


landlord and shall be restored to his pos- - 


session. It is not enough that such an 
order is passed. but this order is to be 
executed and the tenant is to be restored 
to possession, The concluding portion. of 
the first paragraph of S. 49-A says that 
such tenant shall be deemed to be the full 
owner of the land on the date on which 
the land is restored to him. The expla- 
nation below shows that the land has got 
to be in the possession of the landlord or 
his successor~in-interest, This ‘succession- 
in-interest’ has been defined as either 
testamentary ‘disposition or devolution on 
death. In other words if the landlord has 
in the meanwhile made inter vivos trans- 
fer. the tenant has no right to pursue the 
property in the hand of the transferee, 


17. 


gether, it is obvious that an application bv 
a tenant ig possible under Section 36 (1) 
only if he was not in physical possession 
on the Ist of April 1963 and his case falls 
either under sub-section (2) (a) of Sec- 
‘ ition 49-A or Section 49-B of the Vidar- 


= 


Sitaram v. Hawadya (Deshmukh J.) 


Reading the provisions of Sec- ° 
tions 49-A (1). sub-sez.: (2) (a) and 49-B to-. 
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bha Tenancy Act. Having made such 
elaborate provisions to safeguard the rights 
of the tenants. whether in possession or 
not, it is- difficult to imagine why the 
language of Section 36 (1) is required to 
be stretched for permitting an ex-tenant 
Who has become owner on and after 1-4- 
1963 to enable him to apply under that. 
section. A sweeping provision has been 
made in Section 120 of the Vidarbha 
Tenancy Act where the Collector has been 
vested with powers of summary eviction 
if the case falls in any of the clausés (a). 
(b) and (c) of that section and no specific 
remedy was provided elsewhere in the 
Act. The scheme of vrotecting possession 


. of tenants and cultivating owners seems 


to be clear, Whenever there is specific 
remedy available under the provisions of 
the Act. that remedy, and where no such 
specific remedy is indicated but the cases 
can fall under Section 120, then the provi- 
sions of Section 120 will be relevant. This 
being the total scheme of the Act. we are 
oz the view that there is.no scope to ima- 
fine that an ex-tenant who became, full 
owner under the provisions of Sec, 49-A 
and has been dispossessed from possession 
aiter 1-4-1963 -can still call himself a 
tenant for the purpose of taking advan- 
tage of sub-section (1) of Section 36 of 
the Vidarbha Tenancy Act, 


.- 18, We may now make brief re-, 
ference’ to the authorities by which, as 
pointed out in one of the earlier judg- 
ments of a learned Single Judge of this 
Court, the point seems to be concluded. 
It would be proper to refer to the Divi- 
slon Bench judgment of this Court in the 
first instance. Full text of this judgment 
is not available to us. We have a note at 
Note 44 in 1963 Mah LJ . It is a decision 
given bv a Division Bench in Special Civil 
Aplication No. 33 of 1962 and is delivered 
on November 21, 1962. The names of the 
parties are Krishna Babu Chavan v. Gan- 
pat Ramchandra Haldankar. This is a 
judgment under the provisions of .the 
Bombay Tenancy and Agricultural Lands 
Act, 1948 namely. the Bombay Tenancy 
Act. The learned counse] for the peti- 
tioner Mr, Kherdekar took us through the 
provisions of this Act. which are in pari 
materia with the provision of the Vidar- 
bha Tenancy Act, ` 


-19. Section 29 of the Bombay 
Tenancy Act deals with the procedure for 
taking possession end is almost identical 
in words with the provisions of Section 36 
of the Vidarbha Tenancy Act. Whereas 
Section 46 (1) and 49-A (1) of the Vidar- 
bha Tenancy Act speak of a certain date 
as the date for transfer of title. the Jangu- 
age used in the Bombav Tenancy Act is 
slightly different. but less rigorous than 
the language used by the Vidarbha Ten- 
ancy Act, It will be interesting’ to find 
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that In sub-section (1) of Section 32 of 
the Bombay Tenancy Act, it is laid down 
that on the first day of Apri] 1957, waich 
is referred to as the ‘tillers’ day’. every 
tenant shall. subject to the other provi- 
sions of this section and the provision; of 
the next succeeding sections, be deemed 
to have purchased from his landiord. free 


o: all encumbrances subsisting thereor on, 


the said day, the land held by him es a 
tenant. This is followed by the several 
conditions which must be satisfied, How- 
ever, the main point is that the Legla- 
ture has-used only one clause. namely the 
tenant shall be “deemed to have pur- 
ehased from his landlord” the land keld 
by him as a tenant. This deeming pur- 
Chase which is a legal fiction was the 
subject-matter of construction before the 
Division Bench, The learned Acting Cnief 
Justice pointed out that title of the lend- 
lerd. barring the. Exceptions under Sec- 
tion 52-A or. 32. clause (b) of the Tenancy 
Act, passes from the landlord to the 
tenant on the tillers’ day. and in: cases 
where it so happens, it necessarily follows 
that the former tenant ceases to be a 
tenant as and from 1-4-1957. Such a 
person in the language of Section 29 
would not be entitled to file an applca- 
tion under Section 29 when he has teen 
dispossessed after 1-4-1957. Neither he is 
a tenant on the day on which he filed the 
-application. nor was he a tenant on the 
day he was dispossessed. by reason of the 
fect that the title to the land which he 
was formerly holding as a tenant ad 
passed to him from the landlord, i 


20, The learned Judges relied for 
tkis conclusion upon certain observat-ons 
of the Supreme Court in the case of Snri- 
rem Ramnarain Medhi v. State of Bom- 
bay, (61 Bom LR 811 at pp. 824 and 825)= 
(AIR 1959 SC 459 at p. 472). In 
eese the Supreme Court was called uson 
to consider the constitutionality and the 
legality of the several provisions of the 
Bombay Tenancy Act, The Supreme 
Court among other things, was ca-led 
upon to consider whether the Bomoav 
Tananey Act. which transferred title to 
the agricultural lands from the jandlord 
to the tenants was a legislation in respect 
of “land” so as to bring it within the le- 
gislative competence of the Bombav lezis- 
lature. It is true that the text was slight- 
ly different, but the provisions of the Act 
were construed for the purpose of fincing 
out the real nature of the orovisions end. 
therefore, the real nature of the subject 
of legislation, In that context, the obser- 
vations of the Supreme Court are werth 
noting in the words of their Lordships. 


* "The title of the landlord to the land 
passés immediately to the tenant on the 
tillers’ dav and there is a completed gur- 
chase or sale thereof as between the land- 


a 
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lord and the tenant, The tenant is no 
doubt given a locus paenitentiae and an 
Option of declaring whether ke is or is 
not willing to purchase the land beld by 
him as a tenant, If he fails to appear or 
makes a statement that he is not willing 
to purchase the land, the Tribunal ghall, 
by an order in writing, declare that such ` 
a tenant is not-willing to purchase the 
land and that the purchase is ineffective, 
It is only by such a declaration by the 
Tribunal that the purchase becomes in- 
effective. If no such declaration is made 
by the Tribunal. the purchase would stand 
as statutorily effected on the tillers’: day 
and will continue to be operative. the 
only obligation on the tenant then being 
the payment of price in the mode deter- 
mined by the Tribunal This 
title is defeasible onlv in the event of the 
tenant failing to appear or making 4 
statemen: that he is not willing to pur- 
chase the land pr committing default in 
payment of the price thereof as deter- 
mined by the Tribunal. The tenant vets 
a` vested interest in the land defersible 
only in either of those cases and it can- 
not. therefore, be said that the title of 
landlord to the land is suspended for anv 
period definite or indefinite, If that is so, 
there is an extinguishment or in anv 
event a modification of the Jandlord’s right 
in the estate well within the meaning of 
those words as used in Art. 31-A (1) (a}.” 


21, It is these observations which 
the learned Judges of the Division Bench 
relied on in the earlier case discussed and 
on the basis of this approach of the Su- 
creme Court they found, that there was 
no intervening period between the trans- 
fer of titl> from the landlord and, the 
vesting af ownership in them. The title 
was thus transferred from the landlord 
and vested in the tenant makins him an 
owner on the Ist of Apri] 1963 at the 
latest. The obligations were vet to be 
discharged and there was a right to de- 
cline to purchase, But short of that, the 
title being defeasible on the happening 
ot those events, the vesting was complete 
and the ex-tenant was to be deemed to 
be an owner for all practical purposes as 
the very language of Section 49-A itself 
points out unmistakably. 


22. We may also refer to some ob- 
servation of the Supreme Court in the 
zase of Madhorao v. Shankar Singh. (1971 
Mah LJ 4) = (AIR 1971 SC 1659) That 
was a case where the landlord applied for 
possession in August 1963 under the pro- 
visions of Section 43 (14-A) and Sec. 36 (2) 
of the Vidarbha Tenaney Act on the 
ground that the tenant had not taken any 
steps to purchase the land and the ssme 
must be deemed to have been surrender- ` 
ed: to the landlord. Negativins this con- 
tention and rejecting the application of 
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the landlord under Section 36 (2) as mis- 
conceived, the observations of the Su- 
preme Court, relevant for our purpose, 
are as follows: _ 


“We - concur in the view “of the: Tri- 
bunal that the respondent No. 1 became a 
statutory owner o? the land in his 
tenancy: by virtue of Section 46 (1) of the 
Act with effect frcm April 1, 1961 even 
though he did net take steps to purchase 
that land from the appellant under S. 43.” 


“ 


23. From. the reference to obser- 
vations in the Supreme Court. judgments, 
it iş clear that the Supreme Court has ac- 
cepted the plain meaning of the language 


used by the Legislature in Section 46 (1)- 
and Section 49-A (1). Depending upon that 


approach, and indapendently construing 
the provisions, the’ Division Bench of this 
Court laid down. that vesting is complete 
- and transfer of title takes effect either on 
1-4-1961 or 1-4-1963, -as the case may be. 
To us, therefore, it appears that the law 
was well-settled end there was hardly anv 
scope to take a different view, We mav 


emphasise a clause present in Section 46- 


(1) as well as S.'49-A (1) which must have 


been advisedly used by the Legislature to . 
Having pointed out. 


remove any doubts. 
that the land shall stand transferred to 
and vest in the. tenant:on-the dates men- 
tioned in those .sections, the Legislature 
further adds a ‘clause ‘that’ the tenant 
“shall be deemed to be the full owner of 
such land.” This deeming provision obvi- 
ously means an introduction of a legal fie- 
` tion. Even if some- formalities had. re- 


mained and were tẹ- be performed later. 


and even if. due to the inability to complv 
with those ovrovisions, in ‘some cases. 
the sale was to bə declared ineffective 
later, until that stage is reached the- ear- 
lier tenant is to be deemed to be’ the full 
owner for all purtoses. That is the in- 
.. tention of the Legislature and we find that 
no other view is vossible on the plain 
reading of these twc sections. ' 


24. . Considering the . approach ‘of 
the referring Judge in his.own judgment 
where a contrary View is taken, we find 
that in the earlier decision siven by him 
in August. 1973 there -is no reference’ to 


the Division Bench judgment or the:Su-’ 


© preme 


Court judgments. which.” are 
pointedly considered by the other learned 
Single Judge. We. assume that ‘the 


learned lawyers Who appeared before him iå 


did not cite the said Division Bench deci- 
` sion and the learned Judge was not ap- 
prised of a view already taken bv a lar- 
ger Bench, In these circumstances, it 
may.be that he tcok a view which abp- 
pealed to him. However. when we exa- 
‘mine that view on its merits, we do not 
find any reason which can support ‘the 
necessity of twisting the Legislature’s 
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language and create a remedy as if to a 
particular type of litigants. The Tenancy 
Act is a social legislation and the Legis- 
lature was fully aware of the benefits it 
wanted to confer upon a: particular class 
of society, The very name of that Act is 
the Bombay Tenancy and Agricultural 
Lands (Vidarbha Region) Act, initially 
this legislation started by...making the 
tenants ‘permanent and depriving the 
landlords of their right to‘oust the tenants 
except on certain well-established grounds. 
In other words. security of tenure was 
the first step taken in the direction of 
giving relief to the tenants. The inten- 
tion also was to give relief to the society 


at large by augmenting production bv 


making security of tenures available. 
This is not the place to consider whether 
that object has been achieved, However. 
the legislation has aimed at that and pro- 
gressively steps have been taken. The 
last step in this direction appears to be 
that an absentee iandlord shall not re- 
tain any -propertv jin the agricultural 
lands. but the title and -property in such 
lands will stand transferred to the agri- 
cultural tenants, 


25. This. _ the. TERREN has 


„achieved by the present legislation. Hav- 
-Ing once declared them as- owners, the 


Legislature, appears to have ‘stopped at 
that. The basic concept is. that an owner 
of’ land -must cultivate the land himself. 
If the owner was absent and the land. was 
in .physical possession of a tenant. the 
tenant was raised to the status of an 
owner, whether the original ~ landlord. 
wanted. to transfer his title or not. - ‘Hav- 


ing “ereated this kind of title. the“ new 


owner -is now left to himself to protect 
his title and pośsession. as best as he can. 
We are not deciding. but we are inci- 


‘dentally making an observation that Sec- 


tion 120 (c) seems to have been enacted to 
enable anyone to get relief provided he 
ig able to satisfy the Collector that - the 
other person. falls within the categories 
mentioned in- that section, and is-a person 
in: unlawful possession. Short of that, the 
owner is left to resort to law of the land 
protecting his rights as an owner. There 
are no provisions which indicate that a 


special plea must.be made in favour of 


the ex-tenants whn' are now owners to: 
enable them to make use of Section 36 


for the purpose of regaining possession 


lost by them atter the title was vested in 
them. 


.26. The learned referring rads 
drew some support from the judgment of 
the Supreme Court in the case of Vallabh- 
bhai v. Bai Jivi. (1969 Mah LJ 958 = AIR 
1969 SC 1190). .A mere look at the facts 
of that case will show that the situation 
before the Supreme Court was entirely 
different and has no relevance at all to 
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the facts and circumstances before us. In 
that case which was governed by the 
Bombay Tenancy. Act, a ‘tenant in the 
Panchmahal district had voluntarily sur- 
rendered ‘tenancy of his tenanted lands to 
his landlord on May 15, 1956. This was 
an oral surrender, Subsequently after 
the tillers’ day, he applied under Sec- 
tion 84 for the summary eviction of reš- 
pondent No, 1.who was the landlord, One 
of the questions raised was that the peti- 
tioner was still a tenant as the surrender 


was invalid and if he was a tenann he- 


could apply under Section 29 (1) oč the 
Bombay Tenancy Act and he could not 
take resort to the provisions of Sec. 84. 
The Supreme Court found. in the first 


instance, that the surrender dated Mev 15, 


1956 was contrary to the provisiors of 
Section 15 of the Bombay Tenancy Act 
and the formalities of that section were 
not gone through, ` The surrender was 
thus ineffective, The very logical: conse- 


` quence of that conclusion is that he was a 
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tenant of the land on Ist of April 1957, 
the tillers’ day, but he was not in’ physi- 
cai possession of that land, This-is, there- 
fore, a case of a tenant who is out of pos- 


session on the relevant date and this is 


not a case of a tenant in physical pesses- 
sion, who is later declared to be the 
owner, by provisions similar to Section 46 
(1) or Section 49-A (1) of the- Viderbha 
Tenancy Act, The very premise ` being 


_entirely . different, this judgment of the 


Supreme Court was clearly irrelevaat,’ 


27. + 
having come to the conclusion-that the 
tenant was still a tenant of the land. the 
Supreme Court says that under Sec. 84, 
which is: comparable to Section 120 of the 
Vidarbha Tenancy Act the: remedy could 
be pursued apainst a person in unlewful 


possession by an applicant for whom. no. 
' other specific remedy 


has been provided 
by the Act, They hold that this was a 
tenant who should have applied. under 
Section 29 (1)- of -the Bombav Tenancy Act 
as: a tenant -dispossessed is erititled; to 
apply for possession against anybody in- 


cluding’-the landlord within the statrtory ` 


period provided by: Section 29 (1) o the 
Act, The Supreme Court. therefore, points 
out that the petitioner being a tenant was 


= not entitled to the remedy under Sec- 


tion 84, When cases of tenants in pos- 
session arose before the' Supreme Court 
they have clearly -indicated that vesting 
On the relevant date is complete or :s to 
be deemed to complete in view of the fic- 
tions created by the Tenancy Acts of this 
State. Not only the reliance placed upon 
the Supreme Court is misconceived, but 
we find. that no compelling reason are 
pointed out why it is necessary that the 
Courts should go out of its wav to gwe a 
twisted meaning to the plain languace of 


Sitaram v, Hawadya (Deshmukh: J.) 


> It mav: be further noted that_ 
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the Legislature. We do not suggest that 
the rules. of interpretation do not permit 
the Court to do so, but those are rare oc- 
casions. It has been held by Courts that 
where the Legislative intent is clear, but 
the language used by the Draftsman is 
odd, the Court may intervene and so in- 
terpret the language even by doing some 
violence to it. to bring out the Legisla- 
ture’s intent, We do not find any such 
occasion in this case and, therefore, the 
manner in which the learned Judge call- 
ed an ex-tenant who is present owner, a 
tenant for the purposes of a remedy under 
Section 36 (1) of the- Vidarbha Tenancy 
Act is clearly unjustified. The earlier de- 
cision of the learned Single Judge is, 
therefore, erroneous and is overruled. 


28. .We also find that though the 
ultimate decision in the case of Baswant 
Motiram Gayki v. Ganpat Dhanaji Gavki. 
(1975 Mah LJ 9) turns upon different facts 
a part of the reasoning by another learned 
Single Judge seems to-accept the approach 
of the decision which. we have just oveér- 
ruled, That judgment’ is not before us, 
but since it is brought to our notice, we 
may point out that. the law in respect of 
the rights and title of the former tenants 
after 1-1-1961 and 1-4-1963 being clear 
and settled, so -far as this Court is con- 
cerned, no other view. can be counten- 
anced until there is revision by a larger 
Bench in that behalf, 


29. Before we-part with this judg- 
ment, we are inclined to point out what 
has already been laid down bv the Su- 
preme Court in their reported judgments. 
We are still following the law of prece- 
dents and’so long as that law is beihg ob- 
served as the lew of- this land, judicial 
discipline requires that when there is a 
judgment of a coordinate jurisdiction, it 
must normally be followed by the suc- 
ceeding Bench, If. there is a judgnient 
of one Judge in the field and none-else, 
and the subsequent Single: Judge feels 


' that thet judgment requires reconsidera- 


tion, he should not merely proceed to take 
a different view but should: place ‘the 
Papers before the learned Chief Justice 
for referring the matter io a Division 
Bench so that the earlier’ view of the 
learned Single Judge may be reconsider- 
ed. In the same manner if a Single Judge 
were..to find that there is a judgment of 
the Division Bench in the field which re- 
quires reconsideration, he can give his 
reasons and refer the matter to a Divi- 
Sion Bench with a request that the Divi- 
sion Bench mav consider whether the ear- 
lier Division Bench judgment requires 
reconsideration. and the matter be refer- 
red to a still larger Bench. We do not 
find in the reference order any such rea- 
soning. nor compelling necessity for mak- 
Ing a reference to'a larger Bench, Ordi- 
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narily, therefore, the learned Single Judge 
Should have ‘disposed of the case on thé 
footing of the judgment of the Division 
Bench and no reference was called for: 

30. At this stage Mr, Pimparkar 
for respondent No, 1 states that we should 
pass some orders in the matter of the 
other petition filed by the respondent 
No. 1 under Section 120‘(c)- of the Vidar- 
bha Tenancy Act. This he says should 
be done in the interest of avoiding multi- 
Pliciiy of litigation, We are afraid that 
it is not possible to. bass any such orders, 
The respondent No, 1 -has started two 
independent proceedings under two diffe- 
rent sections of the Tenancy Act. ‘Only 
one’ matter has come to.us and it would 
not be proper for this Bench to express 
any opinion about the merits and de- 
merits of the other matter, which is not 
before us,- We, therefore, reject the pra- 
yer of Mr: Pimparkar, . 


31, This being outir view of: the 


matter.. the original- application: before 
the’ ténancy authorities by the present 
respondent No, 1 was clearly misconceiv- 
ed, They could not have’ entertained ‘it, 
We, therefore, allow this writ petition and 
quash the orders of all the tenancy au- 
thorities below. In the circumstances of 
the case, there will be no order as to costs, 

a1 Petition ver 
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Vinayakrao S/o Ganpatrao _Pimpala~ 
pure, Petitioner v. The State of Maha- 


rashtra through its Secretary, Revenue 
Department, Sachiwalaya, Bombay-32, 
Respondent, 


| Special Civil Application No. 613 of 
1969, D/- 19-3-1975. 

(A) Bombay Prevention o£ Res wen: 
tation and Consolidation of Holdings ‘Act 
(62 of 1947), Sections 9, 31 — Bombay 
Prevention of Fragmentation and Consoli- 


dation of Holdings Bules (1959), Rule 27. 


— Word “otherwise” as used in. Section 
31. — Meaning — Under. agreement . of 
sale, possession of land transferred after 
receipt of whole consideration —, Docu- 
ment of sale, to be executed after. obtain- 
ing permission — Transaction held | cover~ 
ed by word “otherwise ” and as ‘such. is 


void: under Section 9 (2) — (Words and . 50 


Phrases “otherwise’’). 

The word “otherwise” as: used in Sec- 
tion 31 cannot be interpreted as a trans- 
action of like nature. The instances of 
transfer as stated in that section are not 
exhaustive and for showing ‘that there 
may be some other transfers besides the 
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-Unit number 


A.I R. 


instances of transfers stated therein,. the 
more “otherwise” has heen. used. 
: i (Para 5) 

‘ In view of: Section 9° (1) and Section 
31 (a) of the Act, once a holding is-allot- 
ted to an apriculturist after following the 
provisions of the. Act, then- that holding 
cannot be transferred except in accord- 
ance with such conditions as may be pres- 
cribed:in the:Act. Where, therefore, under 
an agreement -:of sale. an. agriculturist 
transfers possession of lands of certain 
‘after ‘receiving: the whole 
consideration - from the . transferee’. and 
what is left to be done is only to execute 
a document of sale in favour of trans- 
feree after obtaining permission from Col- 


‘lector, such a transaction is covered by 


word “otherwise” in Section 31 and'-as 
such is void under Section 9 (1).. The 
word, “otherwise” has been given an ex- 
tended meaning to include. the above 
mentioned transaction ‘and. other transac- 
tions which are not covered by either 
sale, mortgage, lease, gift, exchange but 
in which there is a transfer of the hold- 
ing. AIR 1957 SC 521, Applied. 


(Paras 6, 8) 
Cases Referred: . Chronological Paras 
AIR 1957.SC 521 = 1957 SCI 557 — 7 


M/s. N. S. Munshi and V. G. Senad, 
Advocates for Petitioner: Mr. M. M.. Qazi. 
A. G. P., for Respondent, 


* SHIMPI, -Ja— Petitioner by this spe~ 
cial civil application prays that the’ order. 
dated 27-1-1969 passed by the Commis- 
sioner, Nagpur Division, Nagpur, in a re-. 
vision application * filed -by the petitioner 
disrnissing his petition whereby he con- 
firmed the order of- the Collector under 
which the petitioner . was:fine@d Rs. 200/- 
and he was not granted ‘permission to 
sell his agricultural . lands, be quashed, 
The facts, in brief, are as under:— 


Petitioner held . agricultural lands 
situate at’ village Mohadara. Tahsil 


Umrer. The old Survey Nos, b2ing 61/1, ad- 
measuring 65 acres‘ and 65 decimals and 
45/2, 45/4- and 46 ‘admeasuring ‘15.22 as- 
sessed at ‘Rs. 91.37: In the year 1966 under 
the provisions of the Bombay Prevention 
of Fragmentation ‘end ‘Consolidation | of 
Holdings Act, 1947. ‘consolidation: of agri- 
cultural holdings -took place at the said 
village-and old’ Survey No: 61/1 was. given 
a new number being Unit No. 97 while ` 
the other three lands Nos.. 45/2, 45/4 and 
46 were given a new number ‘as Unit No. 


2° After this sSnesidation of hold- 
ings took place, the petitioner entered 
into an agreement to sell these lands 
sometime on 23-5-1966 in favour of cer- 
tain persons mentioned in the order of 
‘the Collector which is Annexure-2 to the 
petition, ` He had sold Unit No. 97 ad- 
measuring 65.65 to 7 persons, The total 
transferred land came to 61.40 acres and 
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4.25 acres of this Unit remained with 
him. Though the agreement of sale is 
not produced along witk this petition, it 
is an admitted fact that the agreemert of 
sale mentions that this Unit was sold to 
these 7 persons by. dividing the holding 
in between these 7 persons. The -zotal 
price agreed to be received from eacn of 
the transferees was received by the peti- 
tioner on the date on which he exec.ated 
the agreement of sale and on the very 
day he transferred possession of the land 
to these transferees. Similarly Unit No. 
50 admeasuring 15.22 acres was agreed to 
be sold to one Raghoba son of Marot- for 
Rs. 22,830/~. In his case also an agree- 
ment of sale was executed between the 
parties under which petitioner received 
the whole consideration of Rs, 22,%30/- 
anc delivered possession of the holdirg to 
the transferee, namely. Raghoba s/o Ma- 
roti. At the hearing of this petition, the 
agreement of sale was perused by us and 
one of the terms which was relied upon 
by the learned Advocate for the petitioner 
was that these sales were subject to tne 
vermission of the Collector for which an 
application would be made to the 
Collector and if permission was 
refused, then the transferees were to 
deliver possession of the holding to the 
petitioner and the “petitioner was to 
return the amount to them. Pursuant to 
this agreement, the transferees entered 
into possession and were in possession of 
the. various portions when an application 
was made to the Collector by the beti- 
tioner on 5-7-1966. The Collector ön 
hearing the parties came to the conclusion 
that the petitioner received the full: con- 
sideration of the lands in question and he 
nas already transferred his holding tc the 
transferee. Therefore, such a transfer of 
land was void under Section 9 (1) of the 
Bombay Prevention of Fragmentation and 
Consolidation of Holdings Act, 1947, here- 
inafter would be referred to as the Act. 
The Collector. therefore. rejected the ap- 
vlication for the grant of permission made 
by the petitioner under Rule 27 of the 
said Act and fined the petitioner to pay 
Rs. 200/- as stated above. 


3. Aggrieved by this order, zevi- 
sion application was filed. For the same 
reasons, the order of the Collector was 
upheld by the Commissioner, The Com- 
missioner further observed that there was 
lacuna in the order of the Collector :n so 
far as there was no clarification whether 
the transferees should be evicted Irom 
the holdings or not under Section 9 (3) of 
the Act. The Commissioner’s order gave 
direction to the Collector, Nagpur, to pass 
proper orders in the said matter under 
Section 9 (3) of the Act, Aggrieved by 
this order, the present application is dled. 

4. ‘Shri Munshi. who appears for 
the petitioner submitted that both the 
Collector and the Commissioner were in 
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error in holding that this was a transac- 
tion akin to sell. It was submitted that 
though possession was given to the res- 
pective transferees it was by way of an 
arrangement but subject to the permis- 
son of the Collector. It was bona fide 
transaction entered into by the petitioner. 
It was, therefore. urged that after quash~- 
ing these orders. permission as required 
under Rule 27 of the Bombay Prevention 
of Fragmentation and Consolidation of 
Holdings Rules, 1959. should be granted 
to the petitioner to execute valid title 
deeds in favour of the intending purcha- 
sers. 


5. In order to appreciate the sub- 
mission of Shri Munshi, it is necessary to 
refer to the provisions of the Act special- 
ly Section 9 and Section 31 and Rule 27. 
Section 9 of the Act reads as under:— 


“1. The transfer or partition of any 
land contrary to the provisions of this 
Act shall be void.” 

The further sub-sections are not neces- 
sary to be considered, Section 31 of the 
Act runs as under:— 


l èl. Notwithstanding anything con- 
tained in any law for the time being in 
force, n> holding allotted under this Aci, 
nor any part thereof. shall be— 


(a) transferred whether by way of 
sale (including sale in execution of a dec- 
ree of a Civil Court or for recovery of 
arrears of land revenue or for sums re- 
covérab:e as arrears of land revenue) or by 
way of gift, exchange, or lease, or other- 
Wise, except in accordance with such con- 
ditions as may be prescribed:— 


Rute 27 of _the Bombay Prevention ` of 
Fragmentation and Consolidation of Hold- 
ings Rules, 1959. runs as under:— ' 


“27. Application for permission for 
transfer of consclidated holding or -any 
P thereof and conditions for such trans- 
er 


(1) Any person desiring to transfer or 
interested in the transfer of any holding 
allotted under the Act or any part there- 
of. as provided by clause (a) of Section 31 
(such transfer not being a mortgage in 
favour of a co-cperative land develop- 
ment bank, a primary land development 
bank or a primary co-operative society) 
may make an application to the Collector 
in that behalf, 


(2} On receipt of an application under 
sub-rule (1), the Collector may. subject to 
the provisions of the relevant tenancy law 
and the provisions of the Maharashtri 
Agricultural Lands (Ceiling on Holdings) 
Act, 19€1 (in so far as suck provisions re- 
late to restriction on the transfer of ag- 
ricultural land) permit the transfer of the 
holding or as the case may be, the part 
thereof.” 


Thereafter the various conditions are 
stated in the rule. ‘sub-clause (f) of Rule 
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27 of, the said Rules, 
runs as under:-—~ 


“Jf the entire land allotted under the 
Act is to be transferred to an agricultu- 
rist or an agricultural labour.” ne 
At the hearing of the petition when it was 
pointed out that sub-division of a holding 
is not permitted under Section 31 without 
the permission in writing of the Commis- 
sioner (Collector ?) subject to the general 
orders of the State Government, the case 
in respect of Unit No: 97 which was a 
transfer in favour of 7 transferees was 
not pressed by the petitioner. The peti- 
tioner mainly pressed his case in respect 
of Unit. No, 50 which he had agreed to 
sell to one transferor, 
and there was no dispute that he was an 


is material which 


agriculturist. Reading Rule 27 of the said ` 


Rules, the Collector can grant permission 
to any person desiring to transfer any 
holding as provided by clause (a) of Sec- 
tion 31. Therefore, it is necessary to con- 
sider the provisions of Section 31 of the 
Act which we have already ` reproduced. 
Section 31 clearly lays down that no hold- 


ing allotted under this Act or any pärt- 


thereof shall be transferred whether by 
way of sale or by way of gift, exchange 
or lease or otherwise except in accord- 
ance with such condition as may be pres- 
cribed. It was contended that the agree- 


ment of sale which was. entered into by” 


the petitioner was neither a sale nor a 
gift, exchange or lease 
provisions of Section 31 are not.attracted. 
It was also contended that the . word 
“otherwise” should be interpreted -as .a 
transaction of like nature. On that basis 
it was urged that agreement of sale, even 
though-in the instant case possession’ was 


given to the transferee, was not a transac- ` 


tion of a like nature like a sale or by way 
of gift, exchange or lease, We are un- 
able to accept the submission urged on 
behalf of the petitioner. The opening 
part of Section 31 states ‘“Notwithstand- 
ing anything contained in any law for 
the time being in'force, no holding allot-. 
ted under this Act, nor any part therevf, 
shall be transferred”. i 
transfer are stated in Section 31 of the 
Act. However, they are not exhaustive 
and for showing that there may be some 
other transfers besides the jnstances of 
transfers stated, in our opinion, the word 
“otherwise” has, been used. 





S Section 9, sub-clause (1) ‘of the ` 
-Act which we have reproduced shows that . 


the transfer or partition of any land 
contrary to the provisions of this Act 
shall ‘be void. Reading these provisions, 
it appears to us that once a,holding is al- 
-jlotted to an agriculturist after following 
the provisions of the Bombay Prevention 
of Fragmentation end Consolidation of 
Holdings Act, 1947, then thet holding can- 
not be transferred except in accordance 
with such conditions as may be prescrib- 
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-ed under 


namely, Raghoba ` 


-and, therefore, `. 


The- instances of. 


A.LR, 


ed in the Act. ‘In the instant case. it is 
seen that the petitioner transferred - pos- 
session of Unit No. 50 to the transferee 
on the date of the agreement of sale en- 
tered into between him and the trans- 
feree. On that day, the transferor i.e.. 
the petitioner received the whole conside- 
ration from the transferee, namely, 
Rs. 22,830/-.. What was left to be done 
was only to execute a document of sale 
in favour of the transferee by the peti- 
tioner. This kind of transaction is cover- 
na Section 31 of the Act which 
prohibits transfer and which, is of other- 
wise” nature. In the instant ‘case. the 
word, “otherwise” in our opinion, has 
been given an extended meaning to in- 
clude the above mentioned transaction 
and other transactions which are not co- 
vered by either sale, mortgage, lease, gift, 
exchange but in which there is a transfer 
of the holding. 


7. -The word, “otherwise” has been 
interpreted by the Supreme Court while 
construing the provisions of Sections 5 
and 6 of the Bombey Land Requisition 
Act, 1948, in a case reported in Smt. Lila 
Vati Bai v. State of Bombay, (AIR 1957 
SC 521). ' The facts of that case show that 
petitioner Shrimati Lilavatibai is the 
widow of Dharamdes who: was a tenant 
of the premises in question, Dharamdas 
died in November 1953 leaving behind. 
him surviving -his widow anq daughter: - 


The petitioner alleged that she had been 


occupying the premises in question as a 
member of her husband’s family. since 
1938 and that the tenant aforesaid had at 


-no material date ceased to occupy the pre- 
mises. She also alleged that' one Narotta- 
‘mdas Dharamsay Patel was a mere lodger 


who was occupying d ‘portion of the pre- 
mises by leave and licence of her Hus- 
band and in fact Narottamdas had vacat- 
ed the portion. in his- occupation some 
time in the year 1953. . On behalf of the 
State it was alleged that. Dharamdas had 
vacated the premises in October, 1952 and 
had handed over the possession of the 
premises to the said Narottamdas Patel. 
It was denied that petitioner was resid- 
ing in the premises at the time of her 
husband’s death in November, 1953. On 
27th January, 1954. an order was passed 
under Section 6 sub-section (4), clause 
(a) of the Bombay Land Requisition Act, 
1948, by ‘the -Government of Bombay to 
requisition the said premises for a public 
purpose, because on enquiry it was found 
that the.premises had become vacant in. 
the month of October, 1952. The peti- 
tioner challenged the validity of the order 
of requisition stated..above, The. High 
Court of Bombay dismissed’ her petition. © 
The petitioner moved the Supreme Court 
challenging the vires of the Act as also 
the legal. efficacy of the order impugned. 
8 -The Supreme Court considered 
the contention raised on behalf of the 
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petitioner how the word “otherwise” used — 


in Explanation (a) to Section 6 should be 
construed, .It was obseryed on page, 528 
Para, 11 as follows:—~. > 


“It was contended on behalf of the 
petitioner that Explanation: (a) to Section 
6 quoted above contemplates a- vacancy 
when.a tenant (omitting other words not 
necessary) ceases to be in occupation upon 


termination of his tenancy, eviction, or as- | 


signment or transfer in any other man- 
ner. The argument proceeds further to 
the effect that in the instant case admit- 
tedly there was no termination, eviction, 
assignment or transfer and that the words 
“or otherwise” l 
ejusdem generis with the words imme- 
diately preceding them; and that there- 
fore on the facts as admitted even in the 
affidavit filed on behalf of the Govern- 
ment there was in law no vacancy. In 
‘the first place, as already indicated, we 
cannot go behind the declaration made 
by the Government, that there was a va- 
cancy. In the second place, the rule of 
ejusdem generis sought to be pressed in 
aid of the petitioner car: possibly have no 
application... The Legislature has been 
caitious and thorough-going enough to bar 
-all avenues of escape by using the words 
“or otherwise’. Those words are not 
words of limitation but of extension so as 
to cover: all possible ways in which a va- 
cancy may occur. Generally speaking, a 
tenant’s occupation of his premises ceases 
when his tenancy is terminated by acts 
of parties or by operation of law or. by 
eviction by the landlord or by assignment 
or transfer of the tenant’s interest, But 
the Legislature, when it.used the words 
“or otherwise” apparently intended to 
cover other cases whith may not come 
within the meaning cf- the preceding 
clauses, for example, a case where the 
tenant’s occupation has ceased as a result 
of trespass by a third party. The Legis- 
lature, in our opinion, intended to cover 
-‘all-possible cases of vacancy occurring 
due’ to any reasons whatsoever. «: Hence, 
far from using those words ejusdem ge- 
neris with the preceding clauses of the 
explanation, the Legislature used those 
words in an all inclusive sense.” 


In our opinion, this interpretation of the 
word “otherwise” is: amply applicable 
while interpreting Secticn 31 of the Act, 
‘We are, therefore, unable to accept the 
submissions urged on bz2half of the peti- 
‘itioner, We feel that the order passed by 
the Collector as confirmed by the Com- 
missioner does not require any interfer- 
ence at our hands. In the result, rule 
discharged with costs. 


Application dismissed. 
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Na AIR 1976 BOMBAY 13 
(AT NAGPUR) 
‘CHANDUREKAR AND 
j DHARMADHIKARI, JJ: 
Gangadhar Sadashiorao Watane and 
others, Petitioners v, The State of Maha- 
rashtra and another, Respondents. 
Special Civil Applns. Nos. 2123 and 
2084 of 1974, D/- 12-2-1975. 


(A) Constitution of India, Arts, 358, 


`” 360 — Applicability of Art. 358 to legisla- 


tion based on financial stringency. 
Article 358 deals with the suspension 
of provisions of Article 19 during ithe 
emergency, It is not open for the High 
Court to go behind the proclamation, Only 
because Article 360 appears in the Statute 
book after Article 358, it cannot be said 
that the: provisions of Article 358 are not 
applicable to a legislation providing for 
the mode of payment of advance price due 
to financial stringency or paucity of funds. 
The protection Ziven by Article 358 to a 
legislation made during the subsistence of 
e€merrency is a blanket protection, It is 


‘not open for the petitioners ‘during the 


emergency to challenge a legislation on 
the ground. tha: it is violative of their 
fundamental right guaranteed under Arti- 
cle 19. It is not also permissible for them 
to avail of the same right obliquely or in- 
directly. 1973 Mah LJ 813, Rel. on. 
‘(Paras 3, 5) 
(B) Constitution of India, Art, 31 — 
Compulsory acquisition — Maharashtra 
Raw Cotton (Procurement, Processing and 
Marketing) Act (47 of.1971), S. 25 — Pro- 
vision in Section 25 ‘whether amounts to 
compulsory . acquisition. = 
The- sale of the cotton by. the peti- 
tioners under the provisions of the Act at 
the centres opened by the Government at 
a price to be determined by the Govern- 
ment in exercise: of-the power conferred 
upon it by the Act cannot be termed to be 
a compulsory acquisition or requisition of 
‘the property within the meaning of Arti- 
cle 31 of the Constitution. The legisla- 
tion merely requires a.,person. to sell the 
cotton’ to the Government or its agent as 
per provisiong of the Act and monopoly 
scheme.. It does not empower the Gov- 
ernment either to acquire or take nosses- 
sion of property, ` "(Para 5) 
(C) Maharashtra Raw Cotton (Pro- 
curement, Processing and Marketing) Act 
(47 of 1971), S. 25 (as amended in 1974) — 
Order issued by Government under S, 25 
not providing for payment of interest — 


Validity, 


If no provision has been made in the 
Order issued by the Government under 
Section 25 of the Act for payment of any 
interest. on thaz count the order is not 
JS/KS/D951/75/DHZ 
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either illegal or beyend the scope of sec- 
tion itself, The proviso to Section 25 it- 
self makes a provision.for payment of 
interest where the’ payment of the ad- 
vance price or any fart. thereof is defer- 
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red for any reason. According to the pro- - 


viso to Section 25, the tenderer is entitled 
to pèt interest from the date- of tender of 
the cotton bv him till the date of payment 
of such amount at suth a rate which can- 
not be less than ten per cent pér annum, 
In a,given case, it can be more if the 
Government so specifies by general or 
special order, If the advance price or any 
part thereof is not paid to the tenderer 
immediately after the cotton is tendered, 


it will amount to a deferred. payment as | 


contemplated by the proviso to Section 25. 
: = (Para) 

(D) Interpretation of Statutes 
2 amas of Objects and Reasons—Value 
6 l 


wasmman 
e 


The Statement of Objects and Reasons 
-of a Statute mav and does often furnish 


valuable historical material in ascertain- - 


ing the reasons whick induced the legisla- 
tive to enact a Statute, It can. legitimate- 
ly be taken into account in ascertaining 
the intention of the legislature, such -as 
the history of the Statute the. reason 
which led to its being passed, the: mischief 
: which it intended tọ suppress and the re- 
medy provided’ by the Statute for curing 
the mischief. It is useful to find out as 
to what was the law-before the Act was 
passed, what was the- mischief oy defect 
for which law had not provided. what 
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been created and the amending provisions 
of the Act deemed to have come into force 
from 17th Noverfiber 1974. The fiction 
created by the Legislature will have to - 
De extended to its logical conclusion. This 
obviously- means ‘that ‘on 17th November, 
1974 itself Section 25; as was amended by 
the Ordinance, was on the Statute book. 


- Hence, it was open to the’ Government to 


issue a general’ or special order at. any 


; time determinine the mode of payment of 


the advance price which was. still pavable 
to the tenderer. (Paras 10. 11) 
~ (E) Interpretation of Statutes — Duty 
of Court — Motive of legislature. 

The Court in construing and inter- 
preting the provisions of an enactment has 
to ascertain the meaning and intention of 
legislature from the language used in the 
Statute itself and it is not conrerned with 
the motives of the legislature. (Para 13) 

(G) Interpretation of Statutes 
Policy of legislation — Whether Court can 
consider, 


The policies of the Government which . 
are expressed in the shape. o? legislation 
are. to be considered by the members of 
the legislature and not bv the Courts‘ of 
law. A Statute cannot be challenged ‘on . 
the ground that it is the result of some 


_ alleged wrong policy of the Government. 


remedy legislature..has -provided and the - 


reason of the remedy AIR 1970 Bom: 232 
(FB) and AIR. 1973 SC 913, -Rel: on. * 
; (Para 10) 
(E) Maharashtra Raw Cotton (Pro- 
curement, Processing and Marketing) Act 
(47 of 1971), S. 25 (as amended in 1974) — 
Government resolution dated 28-12-1974 
— Validity, 


As to whether a person or authority. 


to whom powers have been delegated by 
the legislature can make an order, rule 
or regulation or bye-law with retrospec~ 
tive effect or not, will obviously depend 
upon the statutory provisions, - Section 25 
-of the Act itself contemplates a situation 
under which the power can be’ -exercised 
by the Government’ after the cotton’ is 
tendered by the tenderer and the amount 


remains to be paid or is still payable to | 


him, The order issued by the Govern- 


ment on 28-12-1974 did not operate’ re~ 


trospectively as it did not touch the pay- 
ments already made. The order ‘regard- 


ing payment of. the amount either in lump 


sum or in instalments operated on the 
amount which was sill payable; In this 
view of the matter the order did not ope- 
rate retrospectively Apart from this, by 


Ordinance No, XXIII of 1974 a fiction: had 


(Para 13) 
Cases. Referred : : Chronological . Paras 
AIR 1975 SC 32 = “1975 2 SCR 42 4,8 
AIR 1973- SC 913 = 1973 Cri LJ 902 + 
l 10, 13 
1973 Mah: LJ 813 3 


AIR 1969 SC 1100 = (1959) 3 SCR 447 13 
AIR 1970-SC 385 = ee 1 SCR 678 . 


9,10 
ares 1970 Bom 232 = 1969 Mah LJ 933 
10 
AIR tae SC 274 = (1963) 1 SCR 721 10 
AIR 1960 Mvs 326 , 10 
AIR 1959 Punj 453 = 61 Pun LR 514-(FB) 
. i i 10 
AIR 1956 All 35 = 6 STC 287 `` -10 
AIR 1954 SC 92. = 1954 SCR 587 - ``5 
AIR 1950 SC 27 = 1950 SCR 88 13 
(1870) 40 LJ QB 28 = 6 QB 1 “10 


In S. C. A. Nọ. 2123 of 1974 :— 

V. R. Manohar and A.. M. Deshmukh, 
for Petitioners: A. S. Bobde and V. A, 
Bobde. {for No. 1) and G. V. Patil, (for 
Nos. I and 2), for. Respondents, — 

In S. C: A. No. 2084 of 1974 :— 

- P. V. Holey and A. M. Deshmukh, for- 
Petitioners; A. S. Bobde and V. A. Bobde 
‘for No. 1) and R V. Patil ffor Nos. 1 


' and 2). for Respondents. 


DHARMADHIKARI, J.: — The peti- ` 
tioners in both these enon are agri- 
culturists’ and cultivators in the Vidarbha 
region of the State of Maherashtra and 
according to them, they solely depend 
upon agriculture for their maintenance 
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and livelihood, The petitioners in’ hese 
cases have tendered their Cotton at the 
cotion centres as per the provisions o the 
Maharashtra Raw Cotton (Procurernent, 
Processing and Marketing) Act, 1971 re- 
ferred to hereinafter as the Act. t is 
contended by them that they were en- 
titled to receive 80 per cent of the 
' guaranteed price for the quantit~ of 
cotton tendered by them and the aztion 
of the respondents incorporated in Gov- 
ernment resolution dated 28th December, 
1974 providing revised mode of payment 
to the cotton tenderers under the scheme, 
and the provisions of Sections 25, 2@ and 
27 of the Act. deprivirg them of heir 
right to get 80 per cent guaranteed orice 
in lump-sum, is violative of their funda- 
mental right under Article 3] of the. 7on- 
Stitution of India, It was also contended 
by the petitioners that Sections 25 t 27 
of the Act, as amended, are also violative 
of their fundamental] right under Arti- 
cles 14 and 31 of the Constitution of India, 
as the cotton tendered by them is eing 
acquired by the. State without payment of 
reasonable compensation. It was also 
faintly argued before us that the said 
provisions are contrary to the basie okjects 
of the Act itself. A contention was also 
raised on behalf of the petitioners that 
the Government’s order issued under Sec- 
tion 25 of the amended Act dated 28th 
December, 1974 is bad in law. it Feing 
retrospective in operation, . For this pur- 
pose a reference was made to claise 4 


and clause 7 of the said order, Shri Mano- 


har, the learned counsel zor the petitieners 
in Special. Civil Application No. 21£3 of 
1974, further contended that: the. ~rder 
issued by the Government dated 28tk De- 
cember, 1974 is beyond the scope of Sec- 
tion 25 itself as no provision has been 
made in the said order for paymert of 
interest for an intermittent period, mme- 
ly, the period between the point of zime, 
the cotton is tendered and the amotnt is 
actually deposited in the Bank, Foy this 
purpose he has drawn our.attentiozx to- 
wards the averments made in para, 10 of 
the return filed on behalf of the re pon- 
dent No. 1, wherein it was admitted that 
though the date of tender of cottor was 
12th December 1974, the amount was 
credited in the Bank account ‘on 18th De- 
cember, 1974. According to Shri Mano- 
har, no provision has been made iz the 
order issued by the Government for pay- 
ment of any interest for this p-riod, 
namely. from 12th Dec., 1974 to 18th Dec., 
1974, and therefore the petitioners ar de- 
prived of their property. namely. the cot- 
ton, without any compensation, Therefore, 


in substance, the petitioners in Snrecial 
Civil Application No. 2123 of 1974 have 
challenged the provisions of S. 25-cf the 
Act as well as the order issued thereander 
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by the State Government on the ground 
that it is violative of their fundamental 
right guaranteed under Article 31 of the 
Constitution of India. It is also contend- 
ed that the order issued by the Govern- 
ment under Section 25 of the Act is bad 
in law, it being: retrospective in nature 
and beyond scope of Section 25 of the Act, 


9. Shri Holey, the learned coun- 
sel for- the petitioners in Special Civil Ap- 
plicatior. No. 20€4 of 1974, contended þe- 
fore uş that there is no nexus between the 
emergency declared under Article 352 of 
the Constitution of India and the present 
legislation, and therefore, the petitioners 
are entitled to challenge the present en- 
actment on the cround that it is violative 
of the petitioners fundamenttal right 
guaranteed under Article 19 of the Con- 
stitution of Indie, It is contended by the 
learned counse] that under the Constitu- 
tion two distinct and separate provisions 
are made for declaration of emergency. 
Article 352 of the Constitution confers a 
power upon the President to.declare em- 
ergency if he is satisfied that a grave em- 
ergency exists whereby the security of 


‘of India or any part of the territory 


thereof is threatened, whereas Art. 360 
confers a power upon the President to de- 
clare emergency if he is satisfied that a 
situation has arisen whereby the financial 
stability or credit of India or of any part 
of the- territory thereof is threatened. 
Therefore, according to the learned coun- 
sel, to the present legislation the provi- 
sions of Article 358 are not applicable. 
According to. the learned ccunsel as Arti- 
cle, 360 appears-on the Statute book after 
Article 358 it is not applicable to a legis- 


lation which is based on financial -string- 


ency or paucity of funds. He further con- 
tended that the present legislation, name- 
ly, the Maharashtra Raw Cotton (Procure- 
ment, Processing and Marketing) Act, 
1971, and in part:cular Maharashtra Ordin- 
ance No. XXIII of 1974 has been promul- 
gated providing a mode cf payment of 
the advance price because of financial 
Stringercy or paucity of funds. According 
to the learned counsel. the present legis- 
lation has, therefore, no nexus with the 
emergency declered under Article 352 of 
the Constitution and hence it is open for 
the petitioners to challenge the said legis- 


- lation on the ground that it is violative 


of the petitioners’ fundamental right. 
guaranteed under Article 19 of the come 
stitution, 


* Be In our opinion, the contention 
raised by Shri Holey needs to be men- 
tioned only for being rejected. Art. 358 
of the Constitution deals with the suspen- 
Sion of provisions of Article 19 during the 
emergency. It is not open for this Court 
to go behind the proclamation: Only be- 


+ 


i 
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cause Article 360 appears'in the Statute 
book after Article 358, it cannot be said 
‘that the provisions of Article 358 are not 
applicable to a legislation providing for 
the mode of payment of advance price 
due to financial stringency or. paucity of 
funds. The protection given by Art. 358 
ito-a legislation made -during the subsist-. 
ence of emergency'is a blanket protection. 


This Court has considered this aspect ‘of - 


the matter in det:’! in Raiaram v. State: 
of Maharashtra, (1973 Mah LJ. 813) while. 
dealing with the present legislation itself. ` 
In view of this, in our: opinion, it is not 
_{open for the petitioners to challenge the 
present legislaiion on’ the ground that it 
is violative of their fundamental right 
‘guaranteed under Article 19 of the Con- 
stitution of India. In all fairness to Shri 
Manohar, he has not. adopted this part of 
the argument of Shri Holey. i 


4, On kehalt of the petitioners in 
Special Civil Application No.. 2123 of 1974 
it is contended by Shri Manohar that the 


provisions of Section- 25 and the order- 
issued by. the State Government. in’ sub- = 


. Stance amount to acquisition of the cotton- 


of the petitioners without payment of: 


compensation or price therefor.. Accord- 
ing to-him, under comm: n law the peti- 
tioners, who are the agriculturists. have 
a right to sell their _cotton.-.anywhere 
they desire. By the present legislation 
a monopoly has been created and their 
right to sell the cotton has been restrict- 
ed. Under :the present legislation it” is 
compulsory for the agriculturist that - he 
must sell the cotton to the State Govern-. 
-ment or its agent. Under:the provisions 
of Sale of Goods Act an agriculturist”is 
entitled to get price for his goods as soon: 
as they are sold. The postponement of 
payment of price as has been done in the: 
present case, practically amounts to ac- 
quisition of cotton without ‘payment óf 
price or on Payment of a meagre price. 
He further contended before us that 30 
per cent of the advance price, which is 
` offered to the agriculturists immediately 
‘on sale practically amounts to non-pay- .- 
ment. of any price for the-goods. The 
petitioners, who are agriculturists, are 
not able to incur any expenditure on their 
agriculture from this amount, nor the 
amount paid to them is enough to meet 


two ends... In substance, therefore, it is- 


contended by. Shri Manohar that the ac-_ 
quisition of raw cotton of: the petitioners 
by. the State Government under the pro- 
visions of the Act amounts to compulsory 
acquisition of their property, namely. the 
cotton, without any authority of law and 
is. therefore, violative of the petitioners’ 
. fundamental right under Article 31 of the 
Constitution. In support of this conten- 
_tion he sought assistance from the provi- 
`- gions of Article 19.(1: (f) of the Constitu- 
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tion of India and contended that Sec. 25 
of the Act and the order issued there- 
under are not a reasonable restriction 
upon the petitioners’ right’ to acquire, 
hold and dispose of their property. He 
further contended that no time limit has 
been prescribed bv the Act or the order 
issued by the Government for payment. 
of 30 per cent of the advance price after 
the cotton is tendered. According to the 
learned counsel, no provision has also 
Been made for payment of any interest 
from the time of tender of cotton till the 
payment of this 30 per cent of advance ` 
price. -According to Shri Manohar, post- 


‘ponement of purchase‘ price coupled with 
non-payment of interest amounts to un- 


reasonable restriction upon the funda- 

mental right of the petitioners under Arti- ` 
cle 19-(1) (f) read with Article 31 of the 
Constitution of India. For this proposi- 
tion he has relied upon the decision of the 


_Supreme Court’in Godhra Electric- Co. v. 
State of Gujarat, (AIR 1975 SC 32). 


ð -It ig not possible for. us to ac- 
cept this contention of Shri Manohar. It] - 
cannot be disputed that.in view of thej- 
Provisions of Article 358°of the Constitu- 
tion, while a:.proclamation of emergency 
IS in operation, the provisions of Art. 19 
are suspended during the pendency of 
emergency. .If. this ig so, then it is not 


“open for the petitioners to contend dur- 


ing..the-pendency of emergency that the 
present legislation violates their funda- 
mental right euaranieed under Article 19 
of the Constitution of India. If this is} . 
SO, In our opinion, it is not also permis- 
sible “for the. petitioners -to avail of the 
Same right obliquely or indirectly. The 
protection given by Article 358 to a legis- 


Jation made during the_ subsistence of 


emergency against ‘an attack on the 
ground of violation of Article 19 of the 
Constitution is a blanket protection if the 


“legislation is otherwise legal and constitu- 


tionally valid. In this view of the matter, 
In Our opinion, it is not open for the peti- 


tioners to take aid: of the provisions. of 


Article.19 of the Constitution of Indig for 
contending that they are being deprived 
of their property without ‘authority of the 


. law. meaning thereby that the law, which 


deprives them of. their property, is viola- 
tive .of ‘their fundamental right guaran- . ` 
teed under Article 19 of the Constitution, 

Apart from this, in our opinion, ‘the sale 


.Of the cotton by the petitioners under the 


provisions of the Act at the centres open- 
ed by the Government at a price to -be 


- determined by the Government in exer- 


cise of the power conferred upon it by the 
Act cannot be termed to be a compulsorv 
acquisition ‘or requisition of the property 


` within the meaning of Article 31 of the 


Constitution. The present piece of legis- 
lation merely requires a person to sell 
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the cotton to the Government or its agent 
as ver provisions of the Act and meno- 
polv scheme. It does not empower the 
Government .either to acquire or zake 
possession of property. In this view of 
the matter. in our opinion, it is not nezes- 
sarv to refer to the decision of the Su- 
preme Court in State of West Bengel v. 
Sukodh Gopal Bose. (AIR 1954 SC 92) 
On which reliance was placed bv the 
learned counsel in support of his conien- 
tion. Moreover, after the said decision of 
the Supreme Court, Article 31 of the 
Constitution of India itself was amended. 
In the present case if it is not possible for 
the petitioners to attack she present legis- 
lation on the ground that it is violative 
of their right guaranteed under Art. 13 of 
the Constitution, then, in our opinion. no 
argument based on infringement of Arti- 
cle 31 read with Article 19 of the Con- 
stitution can be independently set un. 


6. It was then contended by Shri 
Manohar that the order issued bv the 
State Government dated 28th December. 
1974 has not made any provision for pav- 
ment of interest from the date of tender 
of cotton till the date of actual credit of 
T amount in the Bank by the respon- 

ents. 


T. For properly appreciating this 
contention it will be useful to reprocuce 
Section 25 of the Act, as amended waich 
reads as under: 


*25 (1) Every tenderer of cotton at 
the collection centre shall in the first in- 
stance be entitled to rezeive eightv per 
ceni of the guaranteed price for the quan- 
tity of cotton tendered by him, wāich 
shal be pavable to him in lump sum or 
in such instalments, not exceeding wO, 
as the State Government may. from time 
to time, having regard to the availab lity 
of the funds, by general or special order 
determine. The payment of eighty per 
cent of the guarantéed price in this 
manner shall be the advance price pay- 
able to the tenderer. 

(2) The difference between the 
guaranteed price and tke advance rrice 
shall be pavable to the tenderer with.n a 
period of three months after the clos= of 
every cotton season: 


Provided that, where the payment of 
the advance price or anv part therecf is 
deferred for any reason or the difference 
between the guaranteed price and the 
advance price is not paid immediately 
after the close of anv cotton season, there 
shail be paid to the tenderer by or on be- 
half of the State Government interes: on 
the amount which remains unpaid. from 
the date of tender of cotton by hir or 
from the close of the cotton season. as 
the case may be. till the date of payment 


of such amount, at such rate not less than’ 
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ten per cent per annum, as the State Gov- 
ernment may, from time to time, by gene- 
ral or special order, specify.” 

It is no doubt true that no provision has 
been made in the order issued by the State 
Government dated 28th December. 1974 
for payment of interest for the period 
between the date of tender of cotton till 
the date of actual eredit of the amount in 
the Bank bv the respondents. As already 
referred to hereinbefore, in the return 
filed on behalf of the respondent No. 1, 
it is an admitted position that thirty per 
cent advance price, which was pavable to 
the tenderer of cotton at the collection 
centre, was deposited in some cases after 
more than 6 days. It is also true that no 
provisior has been made in the Order 
issued by the Government under Sec- 
tion 25 of the Act for payment of any 
interest for this intervening period. How- 
ever, in our opinion, on that count it can- 
not be said that the order issued by the 
State Government under Section 25 of 
the Act is either illegal or is beyond the 
scope of the section itself. The proviso to 
Section 25 of the Act itself makes a provi- 
sion for payment of interest where the 
payment of the advance price or anv part 
thereof is deferred for anv reason. Ac- 


cording to the proviso to Section 25 of the 
Act, the tenderer is entitled to get inte- 
rest from the date of tender of the cotton 
by him till the date of payment of such 
amount at such a rate which cannot be 
less thar. ten per cent per annum. In a 
given case it can be more if the Govern- 
ment so specifies by general or special 
order, In the absence of such a specifi- 
cation by general or special order under 
the provisions of Section 25 of the Act 
read wita the proviso, the tenderer of the 
cotton is entitled to get interest at the 
rate of 10 per cent per annum from the 
date of the tender of the cotton bv him 
till the date of payment of such amount. 
In this particular case. the payment of 
such amount jis by the credit in the Bank 
account. The date on which the amount 
is credited in the Bank account of the 
tenderer will be deemed to be the date 
on whick: the payment is made to him. If 
the advance price or any part thereof is 
not paid to the tenderer immediately 
after the cotton is tendered, in our opin- 
ion. it will amount to a deferred payment 
as contemplated by the proviso to S. 25 
of the Act. 

8. Shri A, S. Bobde, the learned 
counsel for the respondent No. 1, contend- 
ed. before us that the delay in actual cre- 
dit of the amount in the Bank cannot be 
termed to be a deferred payment as con- 
templated by the proviso to Section 25 of 
the Act. According to him, the delay in 
crediting the amount in the Bank could 
be caused due to administrative exigency 
of the: Government or its agent. or in a` 


` 
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Given case the deley could be by the 
Banking authorities. In our opinion, 
whatever mav be the reason for non~pay- 
ment of the advanze price or any part 
thereof as soon as the cotton is tendered, 
So far as tenderer is concerned, it will bea 
deferred payment as contemplated by 
proviso to Section 25 of the Act. As per 
provisions of Section 25 of the Act, the 
tenderer is entitled ic get payment of the 
advance price or anv part thereof as soon 
as the cotton is tendered. Any postpone- 
ment by the Government or its agent in 
payment of this price amounts to deferred 
payment, This being the position, in our 
opinion, the tenderer will be entitled to 
get interest at the rate which will not be 
less than 10 per cent per annum from the 
Government or its agent from the date 
of tender to the date of actual payment 
of the amount. The amount remains un- 
paid till it is actually paid or credited in 
the Bank account. As a provision has 
been made for payment of interest in S. 25 
itself, it wag not obligatory on the part 
of the Government to have made any 
provision in the order issued under S. 25 
of the Act, unless Government wanted 
to prescribe higher rate of interest than 
the minimum prescribed by the Act itself 
Therefore, it is not vossible for us to hold 
that on that count the order issued by the 
Government is any wav bad In law. AS a 
specific provision for payment of interest 
is already made in the Act, in our opinion, 
the Jaw laid down by the Supreme Court 
in the Godhra Electzicity Co. v. The State 
of Gujarat, (AIR 1975 SC 32) has no appli- 
cation to the facts and circumstances of 
the present case. nor it can be said that 
the present legislation is violative of peti- 
tioner’s fundamental right guaranteed 
under Art. 31 of the Constitution of India. 


9. It was then contended by Shri 
Manohar that Section 25 of the Act does 
net confer any right upon the State Gov- 
ernment tc issue any general or special 
order determining the mode of payment 
of 80 per cent of tne guaranteed price 
with retrospective effect. According to 
him, the subordinate authority exercising 
subordinate legislative function cannot 
issue an order whicn can operate with 
retrospective effect. For this proposition 
Shri Manohar has retied upon a decision 
of the Supreme Court in the Income-tax 
Officer. Alleppey v. I. M. C. Ponnoose, 
(AIR 1970 SC 385). 


16. For properly appreciating the 
contention it will be useful to refer to 
the aims and object leading to the pro- 
mulgetion of the Ordinance by which 
Sections 25. 26 and 27 of the Act are am- 
endad. Itis no doubt true that the State- 
ment of Objects and Reasons leading to 
the pessing of an enactment cannot be 
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looked into as a direct aid to construction, 
yet it can be used for the limited pur- 
Pose of ascertaining the condition pre- 
vailing at the time waen Ordinance was 
issued and the purpose for which amend- 
made. The Scatement of 
Objects and Reasons o? a Statute may and 
do often furnish valuable historical mate- 
rial in ascertaining th= reasons which in- 
duced the legislature to enazt a Statute. 
It can legitimately be taken into account 
in ascertaining the intention of the legis- 
lature, such as the history of the Statute, 
the reason which led to its being passed, 
the mischief which it intended to suppress 
and the remedy provided by the Statute 
for curing the mischief. It is useful to 
nd out as to what was the law before 
the Act was passed, what was the mis- 
chief or defect for which law had notl; 
provided, what remedy legislature has 
provided and the reason of the remedy. 
[See Smt. Radhabai v. State of Maaa- 
rashtra, 1969 Mah LJ 933 = (AIR 1370 
Bom 232) (FB) and A. C. Sharma v. Delhi 
Administration, (ATR 1973 SC 913). The 
Statement of Objects snd Reasons append- 
ed to the Ordinance is as fcllows: 


D STATEMENT 


1. Consequent upon consistent de- 
mand from numerors organisations of 
cotton cultivators throughout the State, 
the State Governmen: decided to review 
the Monopoly Cotton Procurement Scheme 
from the cotton seasan beginning on the 
ist Julv 1974, After taking into conside- 
ration any action required for solving 
difficulties experienced in the implemen- 
tation of the Mahareshtra Raw Cotton 
(Procurement, Processing and Marketing) 
Act, 1971, during the years 1972-73 and 
1973-74, and particularly for minimising 
hardships experienced by cotton growers 
in obtaining their due payments expediti- 
ously, suitable amendments were made in 
certain provisions of that Act, by Maha- 
rashtra Act No. XLVIII of 1974. 


vee Accordingly. necessary steps for 
raising adequate funcs for procurement, 
processing and marketing of cotton dur- 
ing the year 1974-75 were inter alia mi- 
tiated by submitting an application to the 
Reserve Bank of India, for sanctioning a 
credit limit upto Rs. 125 crores, having 
regard to the revised guaranteed prices 
for various varieties end grades of kapas, 
which were fixed by the State Govern- 
ment in consultation with the Central 
Government after taking into considera- 
tion various factors involved. 


3. It was expected that. as in the 
years 1972-73 and 1973-74, the Reserve 
Bank of India would assist the Maha- 
rashtra State Co-operative Eank Utd. in 
raising necessary finance for the opera- 
tion of the Scheme with the help of the 
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nationalised banks. Unfortunately, the 
Reserve Bank of India has now put severe 
restrictions on the availability of ccedit 
for various purposes, with a view to curb- 
ing inflationary pressures on the national 
economy and controlling the leve of 
rising prices of essential commodities re- 
guired by the community at large. These 
credit curbs and the consequent restric- 
tions on the supply of funds bv nation- 
lised banks not only hastened the dcwn- 
ward trends of cotton prices, but also 
restricted very considerably the avai_abi- 
lity of funds. for trading and other pur- 
poses, Although it appears obligator; on 
the part of the Reserve Bank of India not 
only to make -available sufficient funds for 
- raising of crops but also for processing 
and marketing of agricultural product by 
‘the co-operatives, the Reserve Bank of 
India,.in view of the national econcmic 
situation, has brought down its own I:mit 
of credit from Rs. 25 crores to Rs 20 
crores for the operation of the Scheme 
during the vear 1974-75, and also ex- 
pressed its inability to persuade the 
nationalised. banks, as in the past, to make 
available adequate funds for the orera- 
tion of the Scheme through the agency of 
ae Maharashtra State Co-operative Bank 
td. i 


4. The overall situation arising {rom 
the factors mentioned in the foregoing 
paragraphs was examined by the &tate 
Government and though several attempts 
were made to persuade the concerned 
Ministries of the Central Government and 
the Reserve Bank of India to re-cons:der 
the matter, no hopes could be entertained 
for obtaining substantial additional credit 
required for the operation of the Scheme. 
If the Scheme was, therefore, to be zon- 
tinued, it could be continued only whin 
the total availability of funds to the ex- 
tent of Rs. 50 crores (consisting of Rs 20 
crores from- the Reserve Bank of Irdia; 
Rs. 20 crores from the Maharashtra Siate 
Co-operative Bank and Rs, 10 crores fom 
“he funds available. with the Maharashtra 
en Co-operative Marketing Federetion 

td. 


5. Since the decision to revive the 
Scheme was taken in consultation with 
the members of Parliament from the 
State, members of the State Legislaiure 
and representatives of various co-operélive 
organisations of agriculturists in the Szate, 
it was considered necesserv to explain to 
them the financial position presented. by 
she credit squeeze measures brought nto 
force by the Central Government and. the 
Reserve Bank of India as.a part .of. the 
national economic policy. Accordingly, a 
meeting of the representatives of mem- 
bers of Parliament, members of the S-ate 
Legislature, Presidents and Chairmer of 
the District Central Co-operative Banks, 
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the Maharashtra State Co-operative Mar- 
keting Federation Ltd, Taluka/Block 
Level Co-operative Sale and Purchase 
Societies. and the Agricultural Produce 
Market Committees in the cotton growing 
tracts of the State was convened bv the 
Chief Minister at Nagpur, on the 17th 
November, 1974. This meeting reviewed 
the entire situation and: recommended un- 
animously that since the Monopoly Cotton 
Procurement Sch2me is in the best inte- 
rest of the cotton cultivators, it shculd 
not-under: anv circumstances be suspend- 
ed. but it must ke implemented and that 
cotton cultivators would in their own 
Interests whole-heartedly help the Gov- 
ernment in over-coming the financia] dif- 
culties faced by zhe Scheme. According- 
ly, the meeting recommended that the 
State Government should adhere to the 
practice of paying 80 per cent of the 
guaranteed price as advance price to the 
tenderers, but ths payment should be as 
under i=- 
(a) In the first instance, 30 per cent. 
in cash should be paid to the borrower as 
well as non-borrower members. How- 
ever, in the case of borrower members 50 
per cent should be deducted towards re- 
Payment of the co-operative dues and in 
e case of non-borrower members 50 per 
cent should be treated as deposit by them 
with the scheme, with interest at the rate 
of 10 per cent, per annum. 


(b) The payment of full amount of 
80 per cent advanre should be made to the 
tenderers by the 2nd of June and the bal- 
ance of the guaranteed price as well as 
final price should: be worked out and paid 
by the end of October 1975. 


(c) In the case of any borrower mem- 
ber, if his entire loan is less than 50 per 
cent of the guaranteed price to be paid to 
him, the remaining amount ‘should be 
treated as deposit with the Scheme at the 
Same rate of interest of 10 per cent per 
annum, The mesting also recommended 
that moropoly cotton procurement opera- 
tions shculd be started forthwith and ac- 
cordingly all cotton collection centres in 
the State have already been started and 
procurement operations are in full-swing. 

6. Since the revised mode of payment 
has no statutory binding and is being 
questioned in some quarters, it is consi- 
dered expedient to amend suitably the 
provisions of Sections 25, 26 and 27 of 
the Raw Cotton Act to leave no scope 
of any doubt cr ¢enallenge. . l 

7. Accordingly, it is considered neces- 
sary to make such amendments in the Act 
immediately, with a view to securing and 
facilitating the implementation of the 
Scheme more effectively. The amend- 
ments to Sections 25. 26 and 27 would 
legalise the mode of payment as agreed 
to by the representatives of the cotton 
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cultiva’ `- with effect from the date on 
which these Cecisions were taken, i.e. 
from the 17th day of November. 1974. 


8. As both Houses of the State Legis- 
lature are not in session and immediate 


action is required tp be taken to amend. 


the Act for the purposes aforesaid, this 


Ordinance is promulgated.” 


After the Ordinance was promulgated the 
State Government vide Government re- 
solution dated 28th December 1974 pass- 
ed a resolution prescribing revised mode 
of payment for coiten tenderers under the 
Cotton Monopoly Procurement Scheme. 
lt was to take effect from the 17th Nov- 
ember 1974. By the said resolution it 
was directed that 80 per cent of the 
guaranteed price is to be paid in two in- 
stalments and that the said order was to 
take effect from 17th November 1974, the 
date on which the Maharashtra Ordinance 
XXII of 1974 has come into force. Prior 
to the present Ordinance every tenderer 
of the cotton at the collection centre was 
entitled to receive 80 per cent of the 
guaranteed price for the quantity of the 
cotton tendered by him. It seems that 
thereafter the Government approached the 
Reserve Bank of India for sanctioning a 
credit limit upto Rs. 125 crores, having 
regard to the revised guaranteed prices 
for various varieties and grades of kapas, 
which were fixed by the State Govern- 
ment in consultation with the Central 
Government after taking into considera- 
tion the various factors involved. How- 
ever, the Reserve Bank of India. in view 
of the national economic situation, instead 
of granting higher credit facilities, brought 
down its own limit of eredit from Rs, 25 
crores to Rs. 20 crores for the operation 
of the scheme during the year 1974-75. In 
spite of the best efforts it was not possible 
for the Government to secure any credit 
facilities or funds for running the mono- 
poly cotton procurement scheme. In view 
of the situation created because of the 
financial stringency a meeting was held on 
17th November 1974 in which the re- 
presentatives of the Bodies who were in- 
terested in running the scheme were pre- 
sent and from the statement attached to 
the Ordinance jt seems that the said meet- 
ing recommended that the State Govern- 
ment should adhere to the practice of pay- 
ing 80 per cent of the guaranteed price 
as advance price to the tenderers, but this 
payment should be in instalments. In 
pursuance of the cecision taken in this 
meeting and at the instance of the Gov- 
ernment. the Maharashtra State Co-one- 
rative Marketing Federation issued a Cir- 
cular dated 23rd November 1974 pres- 
cribing the mathod of payment to be fol- 
lowed under the Monopoly Cotton Pro- 
curement Scheme in respect of season 
1974-75. A conv of this circular is at 
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page 37 of the paper-book of Special Civil 
Application No. 2123 of 1974 as An- 
nexure A. After this, a letter dated 30th 
November 1974 was sent by the Govern- 
ment to the Managing Director, Maha- 
rashtra State Co-operative Marketing 
Federation. It is stated in the said letter 
that the decision taken in the aforestated 
meeting dated 17th November 1974 and 
the statements meade thereunder have 
been approved by the Government and 
the revised scheme, as mentioned in the 
Said letter, has also been unanimously ap- 
proved in the meeting of the representa- 
tives of the cotton vrowers, M. L. As., 
Chairman of the Sales and Purchase 
Sociaties and the Market Produce Com- 
mittees, held at Nagpur on 17th Novem- 
ber 1974, It seems from the record that 
the payment was being made to the ten- 
derers of cotton according to the scheme 
incorporated in the Circular of the Mar- 
keting Federation dated 23rd November 
1974 and the Government letter dated 30th 
November 1974. However. it was noticed 
by the Government that this revised mode 
of payment has no statutory binding force 
and was being questioned in some quar- 
ters, and therefore, it was considered ex~ 
pedient to amend suitably the provisions 
of Sections 25, 26 and 27 of the Act, to 
leave no scope for any doubt or challenge. 
Accordingly, the Maharashtra Ordinance 
No. XXIII of 1974 was issued by the Gov- 
ernment, amending Sections 25, 26 and 27 
of the Act. By sub-clause (2) of clause 1 
of the Ordinance it was declared that the 
amending Ordinance of 1974 shall be 
deemed to have come into force on the 
17th dav of November 1974 itself. There- 
fore, it is quite clear that the Ordinance 
Was given retrospective effect with effect 
from 17th November 1974. A legal fiction 
was created by the said Ordinance and 
for all practical purposes it was declared 
that Sections 25, 26 and 27 of the Act. as 
amended, will be deemed to have come 
into force from 17th day of November 
1974 itself. It is no doubt true that an 
authority exercising subordinate legisla- 
tive function cannot make a Rule, Regula- 
tion or By-law which can operate with 
retrospective effect. In this context it 
has been laid down by the Supreme Court 
in the Income-tax Officer, Alleppey v. 
I. M.C. Ponnoose, AIR 1970 SC 385 (cit 
Supra) as under :-—~ 

“Now it is open to a sovereign legis- 
lature to enact laws which have retros- 
pective operation. Even when the Parlia- 
ment enacts retrospective laws such laws 
are — in the words of Willes, J. in Phil- 
lips v. Eyre, (1870) 40 LJ QB 28 at p. 37 — 
‘no doubt prima facie of questionable 
policy, and contrary to the general princi- 
ple that legislation by which the conduct 
of mankind is to be regulated ought, when 
introduced for the first time, to deal with 
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future acts, and ought not to change the 
character of past transactions carriec on 
upon the faith of the then existing aw.’ 
The Courts will not. therefore, ascribe 
retrospectivity to new laws affecting 
rights. unless by express words or nzeces- 
sary implication it appears that such was 
the intention of the legislature. The 
Parliament can delegate its legisl:tive 
power within the recognised limits. Wnrere 
any rule or regulation is made by any 
person or authority to whom such po-vers 
have been delegated by the legislature it 
may or may not be possible to make the 
Same so as to give retrospective operacion. 
It will depend on the language empl-syed 
in the statutory provision which ma- in 
express terms or by necessary imf_ica- 
tion empower the authority concerne] to 
make a rule or regulation with retrosoec- 
tive effect. But where no such langaage 
is to be found it has been held by the 
Courts that the person or authority exer- 
cising subordinate legislative funcions 
Cannot make a rule, regulation or ve- 
law which can operate with retrospe: tive 
effect: See Subba Rao, J., in Dr. Idra- 
mani Pyarelal Gupta v. W. R. Nethu, 
(1963) 1 SCR 721 = (AIR 1963 SC 274) 
the majority not having expressed any 
different opinion on the point; Modi “ood 
Products Ltd, v. Commr. of Sales Tax, 
U. P., AIR 1956 All 35; India Sugar Re- 
fineries Ltd. v. State of Mysore, AIR 1260 
Mys 326 and General S. Shivdev Singh v. 
State of Punjab. (1959) 61 Puni LR 514 = 
(AIR 1959 Puni 453) (FB).” 

From this decision of the Supreme Court 
it is quite clear that as to whether a oer- 
son or authority to whom such po-vers 
have been delegated by the legislature 
can make an order, rule or regulation or 
bye-law with retrospective effect or not, 
will obviously depend upon the statctory 
provisions. However, in our opinion, it 
is not necessary to decide this questicn in 
the present case in view of the specific 
language used in Section 25 and the Oxmdin- 
ance. As per the provisions of Section 25 
of the Act the advance price is made avy- 
able to the tenderer of cotton at the col- 
lection centre. In the first instance Le is 
entitled to receive 80 per cent of the 
guaranteed price of the auantity. of ectton 
tendered by him. This amount shal be 
payable tp him in lump sum or in such 
instalments not exceeding two. as the 
State Government may. from time to ime 
haying regard to the availability of the 
funds, by general or special order deter- 
mine. Section 25 of the Act confess a 
right upon the State Government to de- 
termine the mode of payment of the ad- 
vance price. This determination roull be 
made from time to time, having regard to 
the availability of the funds. The deter- 
mination contemplated is with regars to 
the amount which is payable to the ten- 
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derer. In the case before us, the peti- 
fioners were paid 30 per cent of the ad- 
vance price under the scheme which was 
framed by the Marketing Federation 
under its Circular dated 28rd November 
1974 and the Government letter dated 
30th November 1974, Even assuming that 
as per she unamended provisions, as it 
then stood, tine tenderer was entitled to 
receive 80 per cent of the guaranteed price 
immediately, it zannot be disputed that 
In the present case-only 30 ver cent of the 
guaranteed price was paid to him as an 
advance price. Rest of the amount which 
forms part and parcel of the advance 
price is still payable to him. If this is so, 
then, in our opinion. it is open for the State 
Government in exercise of the powers 
conferrei upon it under Section 25 of the 
Act to issue a general or special order de- 
termining tiie mode of payment of this 
amount which is still payable. The Gov- 
ernment might determine to pay this 
amount in lump sum or in such instal- 
ments not execeeding two. This determi- 
nation Cepends upon the availability of 
the funds. Section 25 of the Act itself 
contemplates a situation under which the 
power can be exercised by the Govern- 
ment after the cotton is tendered by the 
tenderer and the amount remains to be 
Paid or is still payable to him. ‘The order 
issued by the Government does not ope- 
rate retrospectively as it does not touch 
the payments already made. The order 
regardins payment of the amount either 
in lump sum or in instalments operates on 
the amount which is still payable. In this 
view of the matter. in our opinion, it 
cannot be said taat the order issued bv 
the Government dated 28th December 
1974 orerates retrospectively. By the 
order issued by the State Government the 
mode of payment of the amount which is 
payable to the tenderer is only altered. 
This alteration is to take effect prospec- 
tively. Section 25 of the Act itself con- 
fers a right upon the State Government 
to issue an order determining the mode 
of payment regarding the amount which 
is stil] payable to the tenderer. 


11. Apart from this, it cannot be 
forgotten that by Ordinance No. XXII 
of 1974 a fiction has been created and the 
amending provisions of the Act are deem- 
ed to have come inte force from 17th 
November 1974. The Action created by 
the Legislature will have to be extended 
to its logical conclusion. This obviously 
means that on 17th November 1974 itself 
Section 25, as is amended by the Ordin- 
ance. was on the Statute book. If this is 
So, it is oper to the Government to issue a 
general or special order at anv time de- 
termining the mode of payment of the 
advance price which is still payable to 
the tenderer. ‘This is not a case where it 
could be said that Section 25, as amend- 
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ed, was itself not on the Statute book on 
17th November 1974. From the language 
of Section 24 of the Act itself it is quite 
clear that the power given bv the said 
section to the Gcvernment in its ambit 
covers the amount which is stil] payable 
to the tenderer and it is open to the Gov- 
ernment to issue a geaeral or special order 
determining the mode of the psyment of 
this amount which has not been paid to 
the tenderer, but is still payable. The 
order issued by the Government dated 
28th December 1974 in its effect does not 
touch the amount which is already paid to 
the tenderer, namely, 30 per cent advance 
price which was paid to the tenderer 


under the scheme then existing. The said. 


order does not seek to set at naught the 
transaction of sale or the amount already 
paid. The sale transaction remains intact 
and unaffected and so does the 30 per cent 
amount already pzid. It is only the 
amount which is still payable that is 
affected. The total price p 
not affected. The order operates prospec- 
tively on the amount which is still pay- 
able. In this view of the matter, In our 
opinion. there is no substance in the con- 
tention raised on behalf of the petitioners 
that the order issued by the Government 
dated, 28th December 1974 is retrospective 
in its operation. 


12, It was faintly argued by Shri 
Manohar that the provisions of Ss. 25, 26 
and 27 of the Act are contrary to the 
basic object and the policy behind the 
legislation. 

13. As observed by the Supreme 
Court in Municipal Committee, Amritsar 
v. The State of Punjab, (AIR 1969 SC 
1100): 


‘The Courts in India have no autho- 
rity to declare a statute invalid on tne 
ground that it violates the “due process 
of iaw.” Under our Constitution, tne test 
of due process of Javy cannot be applied to 
the statutes enacted by the Parliament or 
the State legislatures. This Court has 
definitely ruled that the doctrine of “due 
process of law” has no place in our con- 
stitutional system: A- K. Gopalan v. The 
State cf Madras, 1950 SCR 88 = (AIR 
1950 SC 27). Kanie, C. J. observed (at 
p. 120 of SCR) = (at p. 42 of AIR): 


‘There is considerable authority for 
the statement that the Courts are not at 
liberty to declare an Act void because in 
their opinion it is opposed to a spirit sup- 
posed to pervade the Constitution but not 
expressed in words * * * * ‘it is only in 
exoress constitutional provisions limiting 
legislative power and controlling the tem- 
porary will of a majority by a permanent 
and paramount law settled bv the delibe- 
rate wisdom of the nation that one can 
find a safe and solid ground for the au- 
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thority of Courts of Justice to declare 
void anv legislative enactment.’ ” 


The Court in construinz and interpreting 
the provisions of the enactment has to 
ascertain the meaning and intention of 
fepislature from the larguage used in the 
Statute itself and it is mot concerned with 
the motives of the lezislature. As ob- 
served by the Supreme Court in A. C. 
Sharma v, Delhi Administration, AIR 
1973 SC 913 (cit supra): 


“Statement of Objec:s and Reasons for 
introducing a Bill in the Legislature is 
not admissible as an aid to the construc- 
tion of the statute as enacted: for less 
Can it control the meaning of the actual 
words used in the Act It can only be 
referred to for the limited purpose of as- 
certaining the circumstances which ac- 
tuated the sponsor of the Bill to introduce 
it and the purpose for coing so. The pre- 
amble of a statute which is often describ- 
ed as a key to the urderstanding of it 
may legitimately be consulted to solve 
an ambiguity or to ascertain and fix the 
meaning of words in their context which 
Otherwise bear more meanings than one. 
It may afford useful assistance as to what 
the statute intends to reach, but if the 
enactment is clear anc unambiguous in 
itself then no preamble 2an varv its mean- 
ing. While construing a statute one has 
also to bear in mind the presumption that 
the legislature does not intend to make 
any substantial alteration in the existing 
law beyond what it expressly declares or 
beyond the immediate scope and object of 
the statute.” 


Further, in our opinion it cannot be said 
that the present Ordinance is beyond the 
scope of or is contrary to the object of 
the Legislation. It is no doubt true that 
there is some substance in the grievance 
made by the petitioners that the 30% of 
the advance price whien is being paid to 
them is not enough to meet the expenses 
which they are required to incur for the 
purpose of agriculture as well as their 
household expenditure. Bui the policies 
of the Government which are expressed 
in the shape of legislat.on are to be con- 
sidered by the members of the legislature 
and not by the Courts of law. A Statute 
cannot be chalienfed cm the ground that 
it is the result of some aileged wrong 
Policy of the Government. We are not 
aware of any authority which has laid 
down that a vrovision af a statute can be 
struck down on the ground that the policy 
behind the enactment w& either wrong or 
hostile. As already observed a provision 
of statute can be declared es unconstitu- 
tional and void by the Zourts of law if it 
is beyond the competenze of legislature or 
if it contravenes any of the provisions of 
the Constitution. In his view of the 
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matter, it is not possible for us to a-:cept 
this contention also. 


14. These were the only corten- 
tions argued before us. 


15. In the result, therefore. both 
the petitions fail and are dismissed. Wow- 
ever, in the circumstances of the case 
there will be no order as to costs. 


Petitions dismBsed, 
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Hayatuddin, Appellant v. Abdul Gani 
and others, Respondents. 


Appeal No. 348 of 1964, D/- :-12- 
74. 7 
(A) Civil P. C. (1908), S. 11, Exp-ana- 
tion 10 — Res judicata — Earlier suit filed 
by donors and donee for declaration that 
the donee was the owner of the prorerty 
and for an alternative relief of partition 
— Property gifted was not divided a the 
time of gift —— Court decreed the sui for 
partition in favour of the doncrs ony — 
No finding given as to validity of git — 
Subsequent suit by donee for declar:tion 
and injunction that he was lawfull> in 
possession of property in pursuance: of 
gift — Finding regarding validity of gift 
could not be read in previous judgment 
and it could not operate as res judica_a — 
Explanation IV held was not applicale. 
l (Paza 5) 
(B) Mahomedan Law — Gift — Gift 
of Musha (undivided share) where pro- 
perty divisible — Validity — Gift deed 
reciting that share of other coparcena M 
was separated and gift was of do.0r’s 
share only — Intention to divert prorerty 
was clear and the donee was in posse-sion 
of gifted property — Court finding that 
share of M was not separated and order- 
ing partition — Gift of donors share held 
was still valid as there could be git of 
undivided share, (Paza 8) 
(C) Mahomedan Law — Gift — Gift 
of Musha (undivided share) — Property 
divisible — Property partly in occupation 
of donee and partly of tenant — Fonor 
intimated orally and subsequently by 
notices to tenant about the gift and deli- 
very of possession to donee — Donors also 
joining as co-plaintiff im suit filec by 
donee for declaration that he was in pos- 
session of property gifted — Held denors 
had done everything possible to hand over 
possession of premises which they wanted 


*(Against decision of R. D. Tulpule, Se- 
cond Extra Asst. J. at Nagpur in © A. 
No. 108 of 1963). 


JS/J3S/D619/75/LGC 
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to gift to the donee and to make the gift 
effective — Held it could not be said that 
possession of undivided share was not 
transferred by donors to donee — Gift 
held was valid. (Para 8) 
Cases Referred: Chronological Paras 
ATR 1946 All 399 = 1946 All LJ 97 7 
ATR 1986 All 473 = 1936 All WR 497 8 
AIR 1985 Mad 81 = 1934 Mad WN 910 7 
(1888-1889) 16 Ind App 205 = ILR 11 All 

460 (PC) 9 


V. R. Padhye and S. R. Ahmad, for 
Appellant; V. G. Hardas, for Respondents. 

JUDGMENT :— This is a plaintiff's 
appeal challenging the dismissal of his 
suit for a declaration and injunction that 
he- was lawfully in possession of house 
property in suit in pursuance of a gift 
deed dated 10-6-1952 executed in his fav- 
our by one Rashidbi and Amnabi. The suit 
was decreed by the trial Court but was 
dismissed by the first appellate Court. One 
Lalmiva had admittedly two wives, Ra- 
shidbi and Makboolbi. One Mahaboolbi 
also claimed to be Lalmiva’s wife. Lal- 
miya hed a sister Amnabi. He died in 
1948 leaving behind the house property 
in dispute. Amnabi, Rashidbi and Mak- 
boolbi admittedly succeeded to the estate 
of Lalmiya Amnabi got 12 annas share 
and the two widows, Rashidbi and Mak- 
boolbi, got 2 annas share each. Amnabi 
and Rashidbi executed a gift deed in fav- 
our of Hayatuddin on 10-6-1952. The 
recitals in the said gift deed (Ex, P-4) 
show that they were gifting their house 
property valued at Rs. 1,000/- to Hayatud- 
din. The description of the property re- 
cited in the gift deed shows that accord- 
ing to the donors a part of this property 
was already separated and handed over 
to Makboolbi on account of her share in 
the estate of Lalmiya. The gift deed also 
recites that the property gifted was in 
Possession of the donee and that posses- 
sion was handed over to the donee and the 
donee being the owner was entitled to 
make use of the property in any manner 
he liked. It was further recited in the 
gift deed that Makboolbi’s 2 annas share 
had been separated, that the donors were 
gifting in favour cf the donee their inte- 
rest in the pronertv of the value of 14 
annag and that none of the heirs of the 
donors would have any interest in the 
gifted property. 


2. In 1955 the two donors as plain- 
tiffs Nos. 1 and 2 and donee Hayatuddin 
filed Civil Suit No. 227 of 1955 for a de- 
claration that Hayatuddin was the owner 
of the property and an alternative relief 
of partition and separate possession was 
also claimed in the plaint. The main 
contestants in that suit were Makboolbi 
who claimed that the gift in favour of the 
present plaintiff was not binding on her 
two annas ghare in the property of de- 
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ccased Lalmiva and Mahaboolbi who also 
claimed to be the widow of deceased Lal- 
miya. The twa tenants who were in phy- 
sica] possession of the property in dispute, 
Sk. Chhotu and mohd. Gulab, were de- 
fendants Nos. 3 and 4 in the suit. Tne 
Civil Judge, Class II, Nagpur who decided 
that suit by his judgment dated 25-1-1956 
held that there was no partition in 1950 
as alleged bv the plaintiff and the house 
property which was mentioned in the viit 
deed was not allotted to the plaintiffs 
Nos. 1 and 2. It however, found that in 
fact the gift had been made of the por- 
tion A BC X Y HI J bv the plaintiffs 
Nos. 1 and 2 to the plaintiff No. 3 on 
10-6-1952 put that the said gift did not 
bind Makhoolbi who had 2 annas share 
in the suit propertv. It was also found 
that the plaintiff No. 3 i.e. Havatuddin, 
was not placed in possession of the pro- 
perty said to have been gifted under the 
gift deed. The claim of Mahaboolbi that 
she was the widow of Lalmiva was nega- 
tived. Makboolbi’s share to the extent of 
2 annas having been upheld in that suit, 
the trial Court passed a decree in favour 
of the plaintiffs Nos. 1 and 2 and defen- 
dant No. 1 who were found entitled to get 
12 annas, 2 annas and 2 annas share res- 
pectively in the suit house and the plain- 
tiffs Nos. 1 and 2 were jointly held en- 
titled to get 7/8th share in the said house 
which was directed to be separated by 
metes ang bounds subject to their pay- 
ment of tne proportionate amount of 
dower debt within three month? time 
from tbe date of decree to the defendant 
No, 1. A commissioner was appointed. It 
is not now in dispute that after Mahabool- 
bi’s appeal negativing her status as a 
widow of Lalmiva came to be dismissed, a 
finaj decree for parzition was passed al- 
lotting to the share of the original plain- 
tiffs Nos. 1 and 2, Ammnabi and Rashidbi, 
the.same part of the house property which 
wag gifted bv them to Hayatuddin. One 
intervening event which must be referred 
to is that during the pendency of the ap- 
peal filed by Mahaboolbi. Amnabi died 
on 18-11-1956 and the present defendants 
Nos. 1 to 6 were brought on record as 
her legal representatives in the appeal. 
While disposing ef the civil suit, the trial 
Court had declined to pass a decree in 
favour of the plaintiff No. 3 without giv- 
ing anv reasons but the observation made 
was “Fest of the PIff.’s claim seems to me 
misconceived in view of the facts pleaded 
by them and as made clear in my discus- 
Slon above.” 

3. The suit out of which this ap- 
peal arises ther. came to be filed by Havya- 
tuddin along with Rashidbi who was ori- 
ginal plaintiff No. 2 in the earlier suit for a 
declaration that Hayatuddin was the ex- 
clusive owner of the property described 
in the schedule which, according to him. 
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was gifted to him on 10-6-1952 by Ra- 
shidbi and Amnabi. The plaintiff alleged 
that since the date of the gift he has 
been in possession of the said property 
and has also introduced tenants therein 
but that on the strength of the decree 
passed in Civil Suit No. 227-A of 1955 the 
defendants who were earlier brought on 
record in the earlier suit as lega] re- 
presentative of Amnabi tried to dispossess 
him. The present defendants raised a 
twofold defence to the suit. They firstly 
relied on the fact that the claim of the 
present plaintiff who was plaintiff No. 3 
in the earlier suit was rejected and se- 
condly, they contended that the gift was 
void and the judgment in the earlier suit 
operated as res judicata. The trial Court 
found that the gift deed dated 10-6-1952 
would operate in respect of the separate 
Share in the suit property which is re- 
presented by the letters ABCXYHIJ 
in the plaint map, and that the donors 
Amnabi and Rashidbi admitted to have 
gifted the said house property to the 
plaintiff. It also found that the present 
defendants did not inherit any property 
from Amnabi and they were not entitled 
to Possession of the suit property. It fur- 
ther found that the decree in Civil Suit 
No. 227-A of 1955 did not operate as res 
judicata and the suit filed by the plaintiff 
was competent. In view of this finding a 
declaration was granted to the plaintiff 
Hayatuddin that he was the exclusive 
owner of the suit house as described in 
the plaint map and the defendants were 
restrained permanently from disturbing 
the plaintiff’s possession and enioyment 
of the suit house. 

4. In the appeal filed bv the de- 
fendants the lower apvellate Court took 
the view that the decision of the earlier 
Suit operated as res judicata and there 
was No partition between Rashidbi and 
Amnabi on the one hand and Makboolbi 
on the other until the decree ‘n Civil Suit 
No. 227~A of 1955 was passed. It held 
that the two principal findings in the suit 
were that there was no partition before 
the gift deed, and Hayatuddin was not 
placed in possession of the property 
mentioned in the gift deed. Even accord- 
ing to the lower appellate Court, there 
Was no finding about the validity of the 
gift deed, and one of the questions 
Posed for consideration by the lower ap- 
pellate Court was whether the gift deed 
in favour of Hayatuddin was valid. It, 
however, took the view that since delivery 
of possession. was one of the two pre- 
requisites of a valid gift and properties 
which were enjoyed by tenants-~-in-com- 
mon were incapable of being placed in 
possession and it held that the property 
which was gifted tc Havatuddin not hav- 
ing been divided at the time when the 


“gift was made it could not be valid. The 
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question whether the present gift cculd 
be considered as one of undivided share 
was disposed of by the learned Judge by 
observing : 


“A portion of an undivided property 
may he gifted to a co-owner also under 
certain circumstances but that is not vhe 
case here.” 


It is, therefore. apparent from the judg- 
ment that the validity of the gift cozsi- 
dered by the lower appellate Court was 
only with reference to the fact that che 
property not having been partitioned 
prior to the suit of 1955 there could not 
be delivery of possession by Rashidbi and 
Amnabi in favour of Hayatuddin. ‘The 
present appeal has been filed bv the plain- 
tiff challenging the judgment of the lower 
appellate Court. 


5. Now, the learned counsel ap- 
pearing on behalf of the defendants was 
not in a position to dispute the fact -hat 
there was no finding by the Court wkich 
decided the earlier suit with regard to 
the validity of the gift. When it was con- 
tended on behalf of the appellant that the 
gift made by the two donors in favour: of 
the present plaintiff was in respect oi an 
undivided portion i.e. 7/8ths share owned 
by Rashidbi and Amnabi. it was urzed 
On behalf of the defendants that the {rial 
Court had in the earlier suit found chat 
there was no partition at which the pro- 
perty was divided into two shares, me 
belonging jointly to Rashidbi and Amrabi 
and the other to Makboolbi. and that the 
trial Court had also found that posses- 
sion was not given and the logical infer- 
ence from these two findings. therefore, 
would be that the gift was invalid and 
even though expressly no finding was ar- 
rived at by the learned Judge of the ~rial 
Court in the earlier suit, such a fincing 
must be read in the judgment with the 
result that the validity of the gift ceed 
could not again be adjudicated upon in 
the present suit. It is difficult to aczept 
the contention that.though no finding has 
been reached bv the trial Court in the 
earlier suit that the gift was invalid. the 
judgment in that suit must be read as 
leading to that inference and it mus: be 
assumed that that finding was given and 
Consequently the validity of the gift 
could not be put in issue in the present 
suit, Such a course would be contrary 
to the established principles under S 11 
of the Code of Civil Procedure which on- 
templates primarily an issue which is 
decided in the earlier suit and an issue 
On which parties have gone to trial sut- 
ting certain matters directly and zub- 
stantially in issue. A reference to Ex>la- 
nation IV to Section 11 would also no- be 
of any assistance to the defendants be- 
cause Explanation IV refers to a plea 
which might or ought to have been teken 
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as a ground of defence or attack in the 
former suit and which thas not been raised. 
What the learned counsel, however. wants 
to be don=2 is that the finding is to be read 
as having been given because that is the 
natural inference which, according to 
him, follows from the two findings re- 
corded with regard to partition and pos- 
session. 


6. There is another difficulty 
which it will be difficult for the de- 
fendants to get over. The finding with 
regard tc the validity of the gift was 
not a finding which was necessary in 
order to give relief to any of the 
three plaintiffs in the earlier suit against 
the defendants in that suit. The present 
defendants were the legal representatives 
of one of the plaintiffs in the earlier suit, 
If the firding was to be res judicata be- 
tween the present defendants and the 
plaintiffs in the earlier suit, namely 
Hayatuddin and Rashidbi, then it would 
have to be shown that there was a con- 
flict of interests between the plaintiffs in 
the earlier suit and that it was necessary 
to decide that conflict in order to give re- 
lief against the defendants. The plead- 
ings in the earlier suit do not leave any- 
one in doubt that the plaintif No. 1 
Hayatudcin was wholly supported bv the 
original plaintiffs Nos. 1 and 2. In fact, 
their whole object in joining as plaintiffs 
Nos. 1 and 2 in the earlier suit was to in- 
dicate that they have acted on the gift 
made in favour of the plaintiff No. 3 and 
that they wanted to reiterate the fact that 
their 7/8ths joint interest in the’ property 
left by Lalmiya has been gifted by them 
to the plaintiff No. 3. In other words, 
they competely stood by the gift they 
made in 1952 and that is why thev firstly 
prayed for a declaration with regard to 
the ownership of the plaintiff No. 3 and 
alternatively. claimed a relief for parti- 
tion and possession. There was, there- 
fore, no conflict of interest between the 
plaintiffs Nos, 1 and 2 in the earlier suit 
and the plaintiff No. 3. The fact that the 
trial Court did not grant a decree in fay- 
our of the plaintiff No. 3 but granted a 
decree in favour of the first two plaintiffs 
was wholly immaterial. In any case, the 
question about the validity of the gift 
was a auestion inter se between the three 
pla ntiffs and was not required to be de- 
cided for giving anv. relief to any one of 
them inter se because the prayer made 
by all the three of them was common. 
There was. therefore, to be no question 
of any finding on the validity of the gift 
being res judicata even assuming that 
there was any implied adjudication about 
the gift between the plaintiffs inter se 
The learned Judge of the lower appellate 
Court wes right in going into the question 
of the validity of the wit though it will 
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not be possible to agree with the conclu- 
sion which he has reached on the issue. 


7. The learned counsel appearing 
on behalf of the respondents has referred 
to two decisicns. In Mohammed Hasan v. 
Mehdi Hasan. (AIR 1946 All 399) the 
question was whether a finding with re- 
gard to the validity of a will between co- 
defendants who were all interested in 
having the will upheld would be res judi- 
cata between them in later suit and it 
was observed that where in a suit to chal- 
lenge the validity of a will the question 
of the validity of the will is not one be- 
tween the plaintiff and one of the defen- 
dant but is one in which all the defen- 
dants who are beneficiaries under the will 
are interested, the decision in the suit ope- 
rates as res judicata between the (parties 
and) decision is. more or less, like a deci- 
sion in a partition suit. The main ground 
on which this decision was reached was 
that all the defendants were beneficiaries 
under the will and each one of them was 
interested in having the will upheld and 
that finding would bind them. In the se- 
cond decision in Ayva Pillad vy. Ayya- 
durai, (AIR 1935 Mad 81) the learned 
single Judge of the Madras High Court 
referred to the three elements which were 
required to ccnstitute a decision res judi- 
cata between co-defendants, These were: 
(1) There must be conflict of interest þe- 
tween the defendants concerned; (2) it 
must be necessary to decide the conflict in 
order to give plaintiff the relief he claims: 
and (3) the question between the defen- 
dants must have been finally decided. The 
learned Judge further took the view that 
there need not be anv active contest be 
tween the co-defendants and a conflict 
mav exist notwithstanding that one of the 
concerned defendants does not contest at 
all. It is difficult to see how this decision 
is of any assistance to the defendants. 
What was sought to be emphasised by the 
learned Judge was that what was neces- 
sary was not a contest by the co-defen- 
dants but a conflict of interest, and the 
very fact that one of defendants did not 
raise any contest did not prevent a deci- 
sion being res judicata between the co- 
defendants if there was a conflict’ of in- 
terest between them, 


8. It is, therefore, necessary to de- 
cide in this case whether the gift is to 
operate with regard to the 7/8ths interest 
of Amnabi and Rashidbi, and when in lieu 
of the interest certain house property has 
been allotted to the plaintiff in the: earlier 
suit, the plaintiff was entitled to a decla- 
ration of ownership in respect of the pro- 
perty which was already in his posses- 
sion. It is true that the sift deed initial- 
ly proceeds on the footing that Mak- 
boolbi’s share has been separated and the 
property described therein is stated to be 


} 


Havatuddin v. Abdul Gani (Chandurkar J.) 


ALR. 


belonging wholly to the two donors. But~ 
at the same time the gift ceed unequivo- 
cally transfers in favour of Havyatuddin 
the 14 annas joint interest of the two 
donors Rashidbj and Amnabi, The finding 
that there was no partition 2arlier before 
the gift was made must be accepted for 
the purposes of the present litigation. But 
merely on that accourt it is not possible 
to hold that there was no transfer of inte- 
rest of the two donors in favour of the 
present plaintiff. There is < clear inten- 
tlon on the part of the dorors to divest 
themselves of their 14 annas interest in 
the property of Lalmiva and vest that 
property in the donee. It is also not in 
dispute that the interest which they pur- 
ported to transfer was in the house left 
behind by Lalmiya, and in my view. not- 
withstanding the finding that there was 
No earlier partition and the nartition came 
to be made for the first time as a result 
of the decision of the 1955 suit, the gift 
must operate in respect of the 14 annas 
share of the two donors in the house in 
dispute. It is not disputed that there can 
be a gift of an undivided share under 
Mahomadan Law. It will not be correct 
to say that this is not the claim of the 
plaintiff, In the earlier suit the plaintiff 
had no doubt claimed primarily a relief 
of declaration that the present plaintiff 
was the owner of the suit property but 
there was also a claim for an alternative 
relief of partition and separate possession 
in the earlier suit itself. The alternative 
claim could not have been made ex- 
cept on the hypothesis that they had an 
undivided interest which they wanted to 
be separated and placed in possession of. 
It is this alternative prayer which has 
been granted in the earlier suit. The 
argument, therefore, that at no stage was 
anv claim made that an undivided interest 
was being transferred cannot be sustained, 
Even in the present suit the nlaintiff’s case 
is that he was the donee of 7/8th inte- 
rest of Rashidbi and Amnabi and that the 
house property which is mentioned in the 
gift deed formed 7/8th interest: it is that 
of which he is in possession, and that pos- 
session is under the gift deed. now and, 
therefore, he was entitled to peaceful pos- 
session and enjoyment of that property. 
There was hardly env defenze to such a 
suit in the face of the gift deed except 
the validity of the sift and the technical 
plea of res judicata. Now. the learned 
Judge of the lower appellat2 Court has 
merely considered the case of the plain- 
tiff on the footing that the gifted property 
could not be put in Possession as separate 


property. The law relating to the gift of 
undivided property under Mohammedan 
Law is put in two parts in paragraphs 159 
and 160 of the Principles of Mahammedan 
Law by Mulla 17th Edition, It is stated: 
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“159. Gift of mushaa where property 
indivisible. A valid gift may be made of 
an undivided share (mushaa) in property 
which is not capable of partition. 


160. Gift of mushaa where property 
divisible. A gift of an undivided share 
(mushaa) in property which is capable of 
division is irregular. (fasid) but not void 
(batil). The gift being irregular, and not 
void, it may be perfected and rendered 
valid by subsequent partition and celi- 
very to the donee of the share given to 
him. If possession is once taken the sift 
is validated.” 


How delivery of possession of immov:ble 
property can be given is explained in 
paragraph 152. It contemplates three 
Kinds of cases (1) where donor is in 08S- 
session (2) where property is in the oct- 
cupation of tenants: and (3) where denor 
and donee both reside in the property. 
There is evidence in this case to slow 
that part of the property was in the oc- 
cupation of ‘tenants and: plaintiff Havat- 
uddin was already residing in a part of 
the property, A gift of immovable property 
:which is in the occupation. of tenants may 
be completed by a request by the denor 
to the tenants to attorn to the donee; and 
dei the donor and the donees both re- 
side in the property no physical departure 
lor formal entry is necessary in the cas2 of 
'a sift of immovable property in which the 
‘donor and the donee are both residing at 
the time of the gift and in such a case. ac- 
cording to Mulla, the sift may be com- 
ipleted by some overt act by the denor 
‘indicating a clear intention on his part to 
‘transfer possession and to divest hinsself 
lof all control over the subject of the gift 
iWe have in this case three documents 
Exts, P-1, P-2 and P-3 which indicate the 
steps taken by the two donors to divest 
themselves of this property after they had 
made a gift in favour of Havatuddin. All 
these three notices have been issuec by 
Shri Munwarbhai, Advocate, on behalf of 
the two donors and: the donee. Shri Mauna- 
warbhai has been examined as P. W.1 and 
he has proved these three notices. Ex, P-L 
is a notice given by Makboolbi and Mzha- 
boobbi and it clearly stated that Amnabi 
and Rashidbi, vide registered gift ceed 
dated 10-6-1952, had vgifted their skares 


in the suit house to Hayatuddin and. also. 
‘This nectice ° 


delivered possession thereof, 
is dated 8-2-1954 and it is also stated 
therein that the donors and the donee de- 
sired 1/8th share of Makkoolbi to be spa- 
rated by metes and bounds and. the re- 
maining portion of the house to be al- 
lotted to Hayatuddin exclusively. Exhi- 
bit P-2 is a notice dated 19-2-1954. again 
from the donors and the donee to Maha- 
boobbi whose status was in dispute. She 
had been intimated about the gift <eed 
and delivery of possession to the d:mee 
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and an allegation was made that in De- 
cember 1953 she had wrongfully and un- 
authorisedly entered the house on the 
western side and forcibly and illegally oc- 
cupied a portion of the suit house in which 
she had no interest. Damages were, 
therefore, claimed by Havatuddin alone, 
Ex. P-3 ig a notice dated 8-2-1954 on be- 
half of Hayatuddin alone to the two 
tenants and they have been intimated that 
the property which they were occupving 
had come to Hayatuddin by way of gift 
from Amnabi and Rashidbi. It appears 
that These two tenants were put in posses- 
sion of two parts of property by Maha- 
boobbi. They were, therefore asked to 
vacate and damages were claimed, There 
is then the evidence of Yakubmiva 
(P. W. 3) who was one of the tenants and 
who admitted that he had heen living in 
the house for the last ten to eleven years. 
He was paving rent to plaintiff Hayatuddin 
and he says that Amnabi and Rashidb, 
had told him that they had made the plain- 
tiff the owner of the house, and the rent 
was to be paid to him. According to him. 
there were two other tenants, Chhotumiva 
and Gulabbhai. They were also called 
and told similarly. This part of the evi- 
dence dogs not seem to have been serious- 
ly challenged in cross-examination. The 
defendant No. 1 examined himself as 
D. W. 2 and he has to admit that plaintiff 
Hayatuddin had been residing in the suit 
property since his childhood and accord- 
ing to him, there were tenants in the suit 
house. This evidence, therefore, shows 
that in a part of the suit property tha 
Plaintiff was living and the recitals in the 
gift deed also show that it was deceased 
Lalmiya who had brought up the plaintifi 
as a child and he was looking after Ra- 
shidbi. The property was thus in posses- 
sion of the tenants and: partly in posses-| 
Sion of the donee himself. The declara- 
tion in the gift deed: that possession was 
handed over to the donee and the intima- 
tions given to the tenants orally and sub- 
sequently by notices through counsel were 
sufficient evidence to show that the donors 
have done everything that was possible in 
the circumstances to hand over possession 
of the premises which they wanted to 
gift to the present plaintiff. In addition 
to this there is their conduct in joining 
with Havyatuddin as co-plaintiffs to have 
their share separated and delivered pos- 
session cf. This conduct also shows that 
the donors had done everything possible 
to make the gift effective. and to divest 
themselves of possession and to transfer 
to Hayatuddin said: possession of the un- 
divided portion of the property as the 
donors themselves had. What was neces- 
sary to make a gift of an undivided por- 
tion capable of partition valid was dis- 
cussed at some length bv a Division Bench 
of the Allahabad High Court in Hamid 
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Ullah v. Ahmad UNah. (AIR 1986 All 473). 
In that case the property consisted of six 
houses and three parcels of land and the do- 
Nor Who was not in physical but construc- 
tive possession of the property. executed 
a deed of gift and got it registered. The 
document recited that the donor was in 
proprietary possession of the property and 
was conveying to the donee the same sort 
of possession which she possessed, that 
she had given up all proprietary rights 
in the subject-matter of the gift and that 
the donee was at liberty to make trans- 
fers of the property in any wav he chose, 
The Division Bench held that the gift was 
valid as the donor had done practically 
all that she was able to do in the wav of 
divesting herself of possession and giving 
to the donees the same possession as she 
had herself. In view of the speaking con- 
duct of the donors it is difficult to hold in 
this case thet possession of undivided 
share of the donors was not transferred 
by them to the present plaintiff. 

9, I might refer with advantage to 
the observations made bv the Privy Coun- 
cil indicating how the doctrine relating 
to invalidity of gif: of mushaa was un- 
adapted to a progressive state of society, 
In Sheikh Muhammad Mumtaz Ahmad v. 
Zubaida Jan, ((1888-1889) 16 Ind App 205) 
(PC) Sir Barnes Peacock, speaking on be- 
half of the Board, has observed: 

“The authorities relating to gifts of 
mushaa have been collected and comment- 


ed upon with great ability by Syed Ameer 
Ali in his Tagore Lectures of 1884. Their 
Lordships do not refer to those lectures 
as an authority. but the authorities refer- 
red to show that possession taken under 
an invalid gift of mushaa transfers the 
property according to the doctrine of both 
the Shiah and Soonee Schools, see pages 
79 and 85. The doctrine relating to the 
invelidity of gifts of mushag is wholly un- 
adapted to a progressive state of society 
and ought to be confined within the 
strictest rules.” 
Unless therefore, there are compelling 
reasons it will not be possible for me to 
invalidate a gift as in the instance case, a 
gift which has been reiterated by the 
donors at all possible times whenever oc- 
casion arose, In any case it is difficult to 
entertain a challenge to the gift deed by 
Amnabi and Rashidbi at the instance of 
the heirs of Amnabi who really had no 
estate to inherit as Amnabi had clearly 
divested herself of her 3/4th share in the 
estate of Lalmiya by making a gift in fav- 
our of the present rlaintif—f. In my view, 
the learned Judge of the lower appellate 
Court was in errer in dismissing the 
plaintiff’s suit on the ground that the gift 
was invalid. 

19. In the result, the judgment 
and decree of the lower appellate Court 
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are set aside and. the decree passed bv the 
trial Court restored, The plaintiff’s ap- 
peal is allowed with costs, 


Appeal allowed. 
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Nationa] Textile Corporation, Appel- 
lant v. State of Maharashtra and others, 
Respondents. 


Appeal No. 106 of 1969 (Misc. Petn. 
No, 320 of 1964), D/- 22-1-1975. 


7 (A) Sick Textile Undertakings (Na- 
tionalisation) Act (1974), Ss. 4 (2), 3 — “All 
other encumbrances” — Connotation — 
Notifications under Sections 4 and 6 of 
Land Acquisition Act for acquisition of 
land belonging to Company — Undertak- 
ing of such Company vesting in National 
Textile Corporation under Section 3 — 
Notifications whether cease to operate on 
such vesting. 


The general words “all other encum- 
brances’ occuring in first part of S. 4 (2) of 
the Sick Textile Undertakings (Naticnali- 
sation) Act, 1974 follow specific words such 
as “any trust, obligation. mortgage, charge, 
lien” and secondly the specific words that 
precede the general words speak of types 
of encumbrances having a common genus 
and therefore the general words “all other 
encumbrances” will heve to be constru- 
ed ejusdem generis andi as such the said 
phrase will include only such entum- 
brances that partake the neture of the 
types of encumbrances specified earlier. 

(Para 9) 


The notifications under Sections 4 and 
6 of the Land Acquisition Act do not 
create any liability which is required to 
be satisfied from out of the property to 
which the said notifications relate and. 
therefore, the notifications cannot be re- 
garded as creating any encumbrance fall- 
ing within the phrase “al] other incum- 
brances” occurring in Section 4 (2). It is 
true that by reason of the notifications the 
land in question is subjected to the liabi- 
lity of being compulsorily acquired under 
the provisions of the Land Acquisition. 
Act but that is not the liability contem- 
plated by the phrase “all other incum- 
brances”, The matter cannot fall under 
the second part of sub-section (2). 
(Para 9) 
Every burden or liability which runs 
with the property will not be an encum- 
brance. The question whether a parti- 
cular burden or a liability which attaches 
to the property will amount to an en- 
cumbrance thereon or not will depend 
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upon the facts and circumstances of each 
case. (Para 10) 


In view of. this, the notifications 
issued under Ss. 4 and 6 of the Land Ac- 
quisition Act, 1894, do not cease to cpe- 
rate or cease to be effective qua the land 
in question on coming into operation of the 
Sick Textile Undertakings (Nationalisa- 
tion) Act, 1974. (Para 12) 


Cases Referred: Chronological Paras 


AIR 1968 SC 1223 = (1968) 3 SCR 207 2 
ATR 1967 SC 1081 = (1967) 1 SCR 373 2 
AIR 1963 SC 151 = (1963) 2 SCR 774 2 
AIR 1935 Bom 16 = 36 Bom LR 1041 8 


R. L. Dalal with B. N. Shambhu, for 
Appellant: M. S. Sanghavi (for Nos 1 
and 2) and C. J. Shah, (for No. 3), for 
Respondents. 

TULZAPURKAR, J.:— This appeal 
has been preferred by National Textile 
Corporation (a Company incorporeted 
under the Companies Act, 1956 which has 
been allowed to be substituted in place of 
the original appellant who was The åh- 
medabad Jupiter Spg. Wvg. & Mig. Co. 
Ltd.) against the judgment and otder 
passed by Vimadalal J. on lith August, 
1969 whereby the learned Judge disrnis- 
sed the writ petition filed by the Orig nal 
appellant being Misc. Petition No. 32C of 
1964 with costs. 

2. The few facts giving rise to 
the filing of Misc. Petition No. 320 
of 1964 may be stated. The orignal 
appellant-petitioner, The Ahmedabad Ju- 
piter Spg. Wvg. & Mfg. Co. Ltd., owned 
the land in question as a part of the MN 
premises situate at Parel, Bombay. Eva 
Notification dated 19-6-1961 issued urder 
Section 4 of the Land Acquisition Act the 
State Government notified that the said 
land admeasuring 5900 sa. vds. was likely 
to be needed for public purpose viz. fer a 
Municipal School and Play Ground and it 
was notified that if the Government was 
satisfied that the said land was needed for 
the aforesaid purpose, the final notifica- 
tion to that effect under Section 6 of the 
Land Acquisition Act would be published 
in due course and the Deputy Collecto- of 
Bombay was appointed as an Officer to 
perform the functions of the Collector 
under Section 5-A of the said Act In zes- 
pect of the said land. Objections were 
invited and the original petitioner-Com- 
pany lodged its objections and after a 
hearing was given a report was submi-ted 
by the Deputy Collector to the State Cov- 
ernment and on a consideration of the re- 
port and after being satisfied that the 3aid 
land was needed to be acquired at the 
public expense of the Bombay Municipal 
Corporation for the public purpose men- 
tioned above the State Government issued: 
a notification under Section 6 of the Act 
on 29-5-1964 and the Specia] Land Acaui- 
sition Officer (7). Bombay was appointed 
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under Section 3 (c) of the said Act to per- 
form, the functions of a Collector for all 
proceedings thereafter to be taken in res- 
pect of the said land. The schedule to 
the notification gave particulars of the 
land in respect whereof th: same was 
issued ard also stated the public purpose 
for which the seid land was being ac- 
quired viz. for ‘Municipal School and 
Play Ground’, Notice under S. 9 of the 
Act was issued on 27-6-1964 and served 
upon the origina] petitioner-company. On 
22-8-1964 the original petitioner-Com- 
pany filed Mise. Petition No. 320 of 1964 
challenging the said acauisition. The ac- 
quisition was challenged on two grounds: 
(1) that the procedure of direct negotia- 
tion under Secticn 90 of the Bombay 
Municipal Corporation Act had not been 
followed in the caSe and tnerefore the 
action taxen under Section 91 of that Act 
was bad; and (2) that the impugned notifi- 
cation had been issued mala fide inasmuch 
as the area which was sought to be ac- 
quired was.far in excess and beyond the 
reasonable requirements of a Municipal 
School and play ground. The learned 
Judge nezgatived both the grounds on which 
the acquisition was sought to ke chal- 
lenged before him. Relying upon an un- 
reported judgment delivered on 11-8-1967 
in Misc. Petition No. 463 of 1964 as well 
as another unreported judgment deliver- 
ed in Misc. Petition No. 132 of 1965 he 
took the view that negotiations for acqui- 
sition of land by private agreement were 
not a condition precedent to the exercise 
of powers conferred upon the State Gov- 
ernment unnder Section 4 of the Land Ac- 
quisition Act. It may be stated that this 
view taken by the learned single Judges 
in these aforesaid two Misc, Fetitions has 
been upheld by the Supreme Court in the 
case of Ambalal Purshottam v. Ahmeda- 
bad Municipal Corporation reported in 
AIR 196€ SC 1223. On the other question 
as to whether the area which was sought 
to be acquired was far in excess of rea- 
sonable needs of a Municipe] School and 
play ground, he took the view again 
relying upon the two Supreme Court’s 
judgmen7s —- one In the case of Smit. 
Somawanti v. State of Punjab reported in 
AIR 1963 SC 151 and the other in the 
case of Raia Anard Brahma Shah v, State 
of Uttar Pradesh reported in AIR 1967 SC 
1081 — that unless the vetitioner-Com- 
pany was in a position to point out that 
this acquisition, which it said was far in 
excess of the real need, was being done 
under colourable exercise cf power or 
was mala fide, the pnetitioner-Company 
could not succeed in their challenge to 
the impugned notification. He further 
took the view that the question whether 
the land that was sought to be required 


was really needed ot not or was far in 
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xcess of the real need or not was the 
matter which the Government had to de- 
cide before issuing the notification under 
Section 6 of the Aci and that therefore 
unless it was shown that the area which 
was sought to be acquired was so excessive 
as to lead the Court to come to a conclu- 
sion that the proposed acquisition consti- 
tuted a colourable exercise of power or 
was mala fide, the petitioner-Company 
could not succeed before him and on the 
facts of the case he further took the view 
that the petitioner-Company had failed to 
establish that the area sought to be ac- 
quired was so much far jn excess of the 
real need as to constitute the purport- 
ed acquisition mala fide. An application 
was made on behalf of the petitioner- 
Company before the learned Judge at a 
subsequent stage oI hearing for permis- 
sion to lead oral evidence to establish 
their contention that the area sought to 
be acquired was far in excess of the real 
need of the Corporation for a Municipal 
School and play ground. Since the ap- 
plication was made at a late stage the 
learned Judge rejected that application. 
On the materials that were placed before 
him he took the view that the petitioner- 
company had failed to establish its case. 
He, therefore. dismissed the petition with 
costs. It is this order passed by the 
learned Judge that is challenged in the 
present appeal before us. 
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3. It appears that since the tex- 
tile undertaking of the original petitioner- 
Company had become a sick textile under- 
taking, on 8-10-1971 the management 
thereof had been taken over by the Cen- 
tral Government under the Industries 
(Development and Regulation) Act, 1951. 
On 21st September, 1974 an Ordinance 
called the Sick Textile Undertakings 
(Nationalisation} Ordinance, 1974 was 
promulgated whereurder with effect from 
the appointed day i.e. ist April 1974 the 
sick textile undertaking of the petitioner- 
Company became vested in the Central 
Government and immediately it further 
stood transferred and vested in the 
National Textile Corporation. On 2lst 
December 1974 the Ordinance was re- 
placed by an enactment called The Sick 
Textile Undertakings (Nationalisation) 
Act, 1974 and under sub-section (2) of 
Section 1 of the said Act the provisions 
of Sections 32 and 33 of the said Act came 
into force at once, that is to say, on the 
date when the enactment was brought on 
the Statute Book and the remaining pro- 
visions of the Act were declared to have 
come into force on lst April 1974 and the 
Ordinance was repealed. In view of Sec- 
tion 3 of the said Act the National Tex- 
tile Corporation mace an application to 
us for being substituted in place of the 
original appellant in this appeal and the 
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Corporation also sought permission to 
amend the petition bv incorporating cer- 
tain additional grounds on which it want- 
ed to challenge the purported acquisition. 
That application was granted and that is 
how: the National Textile Corporation ap- 
Pears ag the appellant before us in the 
appeal. 


4, Mr, Dalal appearing for the ap- 
pellant-Corporation has raised two con- 
tentions with a view to challenge the pur- 
ported acquisition. In the first place, he 
had contended that under Sections 3 and 4 
of the Sick Textile Undertakings (Nationa- 
sation} Act, 1974, b2ing Act No. 57 of 
1974 on and from the appointed day viz. 
lst April 1974 the sick textile undertaking 
of the original petitioner-Company. which 
has been included in the list of sick tex- 
tile undertakings in ihe First Schedule, 
has stood transferred to and vested abso- 
lutely in the Central Government and im- 
mediately thereupon the same has fur- 
ther stood transferred and vested in the 
National Textile Corporation free from all - 
encumbrances and since the two notifica- 
tions issued under Sections 4 and 6 of the 
Land Acquisition Act nder which the ap- 
pellant’s landed property is sought to be 
acquired amount to an encumbrance, the 
two notifications have ceased to operate 
or be effective qua the land in question 
and as such the purperted acquisition de- 
serves to be quashed or set aside. Second- 
ly, he contended that the learned Judge 
Was in error in not granting permission to 
the origina]. petitioner-Company to lead 
oral evidence in suprort of its plea that 
the purported acquisition was by way of 
colourable exercise of power vested in the 
Government or mala fide, inasmuch as, 
the area sought to be acquired was far in 
excess of the real ne2d of the Municipal 
Corporation for a Municipal school and 
play ground, We shall consider these 
contentions of Mr. Delal presently. 


5. In order to appreciate the con- 
tention that was urged by Mr. Dalal on 
the basis of the provisions contained in 
Act No. 57 of 1974 it will be necessary to’ 
set out the relevant provisions of Ss. 3 
and 4 of the Act: 

*3. (1) On the appointed, day, every 
sick textile undertaking and the right, 
title and interest of the owner in rela- 
tion to every such sick textile under- 
taking shall stand trarsferred to, and shall 
vest absolutely in, the Central Govern- 
ment. 


(2) Every sick textile undertaking 
which stands vested =n the Central Gov- 
ernment by virtue of sub-section (1) shall, 
immediately after it nas so vested stand 
transferred to, and vested in. the National 
Textile Corporation. 

4. (1) The sick textile undertaking re- 
ferred to in Section £ shall be deemed to 


1976 


include all assets, rights, lease-hz-lds. 
powers, authorities and privileges and all 
property. moveable and immovable; in- 
cluding lands, buildings, workshops. 
stores, instruments, machinery and equip- 
ment, cash balances, cash on hand, reserve 
funds, investments and book debts ane all 
other rights and interests in, or arising 
out of, such property aS were immed:ate- 
ly before the appointed dav in the owner- 
ship, possession, power or contro] of the 
owner of the sick textile undertaking. 
whether within or outside India, anc. ali 
books of account, registers and all œher 
documents of whatever nature releting 
thereto and shall also be deemed tc in- 
clude the liabilities and obligations speci- 
fied in sub-section (2) of Section 5. 


(2) All property as aforesaid waich 
have vested in the Central Government 
under sub-section (1) of Section 3 shall, 
by force of such vesting, be freed and 
discharged from any crust, obligation, 
“mortgage, charge, lien and all other en- 
cumbrances affecting it, and anv attach- 
ment, injunction or decree or order oi 
any Court restricting the use of such oro- 
perty in any manner shall be deemei to 
have been withdrawn.” - 


Mr. Dalal has invited our attention tc the 
provision of Section 5 {1} of the said Aci 
where it has been enacted that every liabi- 
lity, other than the liability specifiec in 
sub-section (2) thereof, of the owner pf a 
Sick textile undertaking, in respect of anv 
period prior to the appointed day, has 
been deciared to be the liability of such 
owner and that the same shall be enforce- 
able against him and not against the Sern- 
tral Gevernment or the National Textile 
Corporation, while -under sub-sectior. (2) 
of Section 5 it has been provided tha the 
habilities specified therein alone in res- 
pect of sick textile undertaking shal be 
that of the National Textile Corporation, 
He also pointed out that under Section 8 
of the said Act it has been provided that 
the owner of every sick textile wurcler- 
taking shal! be given by the Central Gov- 
ernment, in cash and in the manner steci- 
fied in Chapter VI. for the transfer to, and 
vesting in it, under sub-section (1) of 3ec- 
tion 3 of such sick textile undertaking and 
the right, title and interest of the ovyner 
in relation to such sick textile undertak- 
ing, an amount specified in the First Sche- 
dule and further under sub-section (+) of 
Section 4 of the said Act it has been 
provided that every mortgage of any pro- 
perty which has vested under the sai Act 
in the Central Government and every 
person holdiny any change, lien or other 
interest in or in relation to anv Such pro- 
perty shal] be required to give, 
such time. and in such manner as may be 
prescribed, an intimation to the Commis- 
sioner of such mortgage, charge. lien or 
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other inierest and the mortgage or any 
other person holcing such charge, lien or 
other interest in or in relation to anv such 
property has been declared to be entitled 
to claim in accordance with his rights and 
interests, payment of the mortgage money 
or other dues. in whole or in part, out of 
tne amount specified in relation to sucn 
property in the First Scheduie and that 
no such mortyage, charge. Jien or other 
interest shall be enforceable against any 
property which has vested in the Central 
Government. Thus the aforesaid provi- 
sions undoubtediy show that the owner of 
a Sick textile undertaking which is vest- 
ed in the Central Government under the 
Said Act, as well as any other person wha 

may have anv monetary claim. by wavy of 
mortgage, charge, lien or other interest in 
any marmer whatsoever will have to look 
to the amount specified in the first Sche- 
dule as being the only fund out of which 
he has to satisfy his claim and that such 
Claim shall not ba enforceable against the 
Central Government or the National Tex- 


‘tile Corporation or the property so vesi- 


ed in the Central Government or the 
National Textile Corporation. 


6. It is true that under Section 3, 
read with Section 4 (1). of the said act on 
and from the appointed dav the concern- 
ed sick textile undertakings together with 
all assets, property, movable and immov- 
able, etc, and all rights. title and interest 
of the owners in relation thereto vest ab- 
solutely in the Centra] Government and 
immediately upon such vesting the same 
also vest in the National Textile Corpo- 
ration, It ig also true that under sub-s. (2) 
of Section 4 of the said Act all such pro- 
perty vested in the Central Government 
freed and discharged from all encum- 
brances affecting it But the question 
that arises for our consideration is whe- 
ther the two notifications that were issued 
under Sactions 4 and 6 of the Land Ac- 
quisition Act in this case in relation to 
the lang belonging to the original peti- 
tioner-Company emount to “encumbrance” 
within the meaning of Section: 4 (2), for, 
unless the said two notifications amount to 
such an encumbrance within the meaning 
of Section 4 (2) the land in question can- 
not be said to heve vested in the Central 
Government freed from the liability of 
being acquired under the Land Acquisi- 
tion Act. Mr, Dalal for the appellant has 
Strongly relied upon the expression ‘shall 
vest absolutely in” occurring in Section 3 
(1) of the said Act and has further relied ` 
upon sub-section (2) of Section 4 for the 
purpose of contending that the land has 
So vested in the Central Government freed 
from liability of- being acquired under the 
provisions of the Land Acquisition Act, 
There is no doubt that the expression 
“shall vest absolutely in” has been used 
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in sub-section (1) of Section 35. But that 
by itself will noi show that the land in 
question has vested in the Central Gov- 
ernment free from liability of being ac- 
quired under the provisions of the Land 
Acquisition Act. In other words, it is 
essential that the notifications in question 
must amount to or fall within the phrase 
“all other encumbrances” occurring in 
sub-sec, (2) of Section 4 and unless the 
notifications do fall within the purview of 
that expression occurring in sub-sec. (2) 
of Section 4 the contention of Mr. Dalal 
cannot obvicusly be accepted. In other 
words, the real question that falls for de- 
termination in this case is: What is the 
exact connctation of the phrase “all other 
encumbrances” occurring in sub-sec, (2) 
of Section 47 


T- Mr. Dalal sointed out that in 
Wharton Law Laricson the expression 
“Encumbrance” is explained as meaning 
"A claim, lien or liability attached to pro- 
perty”. He has also relied upon the dic- 
tionary meaning of the expression “En- 
cumbrance” as given in Murray’s Oxford 
Dictionary which is to the effect: “A bur- 
den on property: a claim. lien. liability 
attached to property as a mortgage, a re- 
gistered Judgment etc.” Reliance was 
also placed upon the meaning of the ex- 
pression ‘“Encumbrance” given in Law 
Lexicon by Iyer to the effect: “Encum- 
brance” means “a burdensome and 
troublesome load; a burden, obstruction 
and impediment, anything that impedes 
motion or action, or renders it difficult or 
laborious; clog: hindrance; anything that 
impairs the use or transfer of property 
NEEN " He contended that the two notifi- 
cations in question constituted a burden 
or impedimenti on the appellants pro- 
perty, disminished the value of the said 
property and subjected the same to a 
liability of being acquired under the pro- 
visions of the Land Acquisition Act. He 
also pointed out that by reason of the 
notifications the appellant’s right to use 
or transfer the said land could be said to 
have been impaired and therefore the 
notifications in question constituted an 
“encumbrance” on the said land and there- 
fore under Section 4 (2) of the said Act the 
said land must be held to have vested in 
the Central Government and thereafter 
in the appellant-Corporation freed from 
the effect of tne said notifications and as 
such the purrorted acquisition must be 
quashed. 


8. There is no doubt that ov rea- 
son of the two notifications issued under 
the Land Acquisition Act. particularly the 
second notification under Section 6 a de- 
claration is fineliy made that the land is 
needed for the public purpose mentioned 
therein and the issuance of such notifica- 
tions undoubtedly has so far as is mate- 
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rial, a three-fold effect: (a) the price of 
the land is frozen as at the date of such 
notification; (b) any outlay or improve- 
ments on or disposal of the lend acquired, 
commenced, made or effected without the 
sanction of the Collector aftər the publi- 
cation of Section 4 notification will not, 
under Section 24, be taken into account 
while determining the compensation pav- 
able for such acquisition: and (c) title of 
the owner to the land is rendered un- 
marketable and cannot be forced upon an 
unwilling purchaser. In other words. the 
issuance of these notifications casts a cloud 
on the owner’s title so far as future trans- 
fers are concerned and to z limited ex- 
tent affects ‘this use and enjoyment of the 
land, But the question still remains as 
to whether by reason of issuance of such 
notifications under Sections 4 and 6 of the 
Land Acquisition Act anv enzumbrance is 
created over the land within the meaning 
of that expression as used in Section 4 (2) 
of the Act No. 57 of 1974. Relying on a 
Division Bench decision of this Court in 
Lallubhai Rupchand vy. Mohanlal] Sakar- 
chand reported in 36 Bom LR 1041 = 
(AIR 1935 Bom 16) Mr. Dalel urged that 
this Court has clearlv taken the view that 
issuance of such notifications has the 
effect of rendering the owner’s title un- 
marketable So much so that the prospec- 
tive purchaser under a contract for sale 
is entitled to repudiate the contract and 
this is so because the property is subject- 
ed to the liability of deine compulsorily 
acquired by the Government even in the 
hands of the transfere= and as such an 
unwilling purchaser cannot be forced to 
accept such defective title. The real ques- 
tion that is required to be determined 
therefore is whether the liability of being 
compulsorily acquired that sets attached 
to the property Ey reason of issuance of 
these notifications under Section 4 and 
Section 6 of the Lané Acquisition Act 
amounts to any encumbrance’ thereon 
within the meaning of Section 4 (2) of the 
Act No. 57 of 1974 and for that purpose 
we will have to consider what should be 
the proper construction of the phrase “all 
other encumbrances” occurring in sub-sec- 
tion (2) of Section 4 of the Act. 


g. Sub-section (2) of Section 4 of 
the Act consists of two parts: the first part 
provides that all property of sick textile 
undertaking as has be2n referred to in 
Section 4 (1) shall, by force cf such vest- 
ing, be freed and dischargec from any 
trust, obligation. mortgage, charge. lien 
and all other incumbrances affecting it: 
the second part provides that any attach- 
ment, injunction or decree or order of any 
Court restricting the use of such property 
in any manner shall be deemed to have 
been withdrawn, A close analysis of the 
first part shows two things: first that 
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SHANKAR PRASAD MITRA, C. J. AND 
SALIL KUMAR DATTA, J. . 
Sushil Kumar Ghosh and others, Ap- 
pellants v, Revenue Officer, Balurghat and 
others, Respondents. 


. A. F. O., O. Nos. 367-375 of 1975 D/- 
16-9-1975. 

(A) Civil P. C. (1908), S. 11 — West 
Bengal Estates Acquisition Act (1 of 54), 
S. 5-A — Decision in former proceeding 
under S. 5-A, whether operates as res 
judicata in subsequent proceeding wader 
same section? 

A decision on jurisdiction does not 
operate as res judicata in courts. This 
principle is all the more applicable tc ad- 
ministrative authorities exercising qqasi- 
judicial functions. Where in a proceeling 
under S. 5-A, W. B. Estates Acquistion 
Act, the Revenue Officer having come to 
the conclusion that he has no jurisdi-tion 
to decide upon the bona fides of the tans- 
fers by unregistered deeds inasmuck as 
they were effected before 5th May, 953, 
made ‘observations on merits of the trans- 
fers to the effect that they were Jona 
fide, his decision cannot operate as res 
judicata in a subsequent proceeding under 
S. 5-A, ATR 1971 SC 2355, Foll. 

(Paras 3, 7) 

Cases Referred: Chronological Earas 
AIR 1971 SC 2355 = (1970) 3 SCR 83C 6 
(1966) TLR (1966) 1 Cal 495 4 
(1960) Civil Revn. Case No. 4658 of 1960 
(Cal.) 4 

Manindra Nath Ghosh and Soure adra 
Prasad Ghosh, for Appellants: Sashil 
Kumar Biswas and Mon: Bhusan Sakar, 
for Respondents. 

SANKAR PRASAD MITRA, C... — 
By this judgment we propose to deal with 
nine appeals. ‘These are First Miscellane- 

ous Appeals Nos. 367 to 375 of 1975. These 
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appeais arise out’ of Civil Revision Cases 
Nos. 6927 (W) to 6935 (W) of 1969. 


Ze Two brothers, Srikanta Ghosh 
and Purna Chandra Ghosh, held extensive 
lands in West Dinajpore. It is alleged that 
these two brothers by unregistered deeds 
executed between January 3]. 1953 and 
February 8, 1953 had transferred certain 
lands in favour of their sons and daugh- 
ters individually. It is further alleged that 
these transfers by unregistered deeds 
were subsequently confirmed by register- 
ed deeds in or about October, 1954. The 
respondents sought to apply the provi- 
sions of Section 5-A of the West Bengal 
Estates Acquisition Act, 1953 to these 
transfers, Now, in order to attract the said 
provisions, it is necessary to show that 
the intermediary transferred lands be- 
tween the 5th May, 1953 and the date of 
vesting, that is, the 15th April. 1955, The 
registered deeds, in the instant case, were 
executed within the said period. 


oe _ In or about 1958 a number of 
proceedings under Section 5-A were ini- 


tiated in respect of the aforesaid trans~ 
fers. The Revenue Officer took the view 
that the transfers were bona fide jinas- 


much as they were effected before the- 
prohibited period by unregistered docu- 
ments which were subsequently confrm- 
ed by registered documents. The Revenue 
Officer obviously overlooked the legal po- 
sition that there could be no transfer by 
unregistered documents irrespective of 
whether the transfers were bona fide or 
mala fide. No appeal was preferred aga- 
inst the decisions of the said Revenue 
Officer but his successor in 1969 initiated 
the impugned proceedings once more die- 
puting the bona fides of the transfers 
under Section 5-A of the Act. The subse- 
quent proceedings instituted in 1969 were 
challenged in writ applications before this 


' Court. Mr, Justice Anil K. ` Sen by his 
Lordship’s judgment delivered on the 13th 
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August. 1974 has discharged the Rules. 
These appeals are directed against the dis- 
charge of the Rules, 


hee Mr. Manindra Nath Ghosh, 
learned Advocate for the appellants, has 
canvassed ‘before us only one point, name- 
ly, whether the decisions in the former 
proceedings made by the Revenue Officer 
under Section 5-A operate as res judicata 
in subsequent proceedings under the same 
section. Our attention has been drawn to 
Ambujakhya Mukherjee v. The State, 
ILR 1965 (1) Cal 495 at p 612 and to the 
judgment in Civil Revn. Case No. 4658 of 
1960 (Cal) (Haripada Mondal v. The 
State). 


5. On the facts and in the circum- 
stances of this case it is unnecessary to 
refer to the authorities to which refer- 
ence has been made, We have examined 
the order passed by the previous Revenue 
Officer, In the concluding portion of his 
order the Revenue Officer states: 


"As the actual transfer of lands took 
place before the mischief of Section 5-A 
of E. A. Act came into force and the pos- 
session of lands were delivered then and 
there: the transaction of later date can- 
not come into the wey of dispossessing. 
The transferees, I am of opinion. (are en- 
titled) to the benefit of the unregistered 
deeds of gift......... Hence, I come to (the) 
decision that there is no reason to believe 
that the transfers were not bona fide.” 


aaga amg tm a gid oF tae 
qrat aa avers fira | tale aA stoa 
At ast Ta Bl ara gesa | arite 
Fe iA | 


6. It seems to us that the Revenue 
Officer was of opinion that he thad no 
jurisdiction to decide upon the bona fides 
of the transfers by unregistered deeds in- 
asmuch as these transfers were effected 
before the 5th May, 1953. It is well 
known that a decision on jurisdiction can- 
not operate as res judicata. The Supreme 
Court in Mathura Prosad v. Dossibai, AIR 
1971 SC 2355 has said that 


“a question. relating to jurisdiction of 
a Court cannot be deemed to have been 
finally determined by an erroneous deci- 
sion by that Ccurt. If by erroneous inter- 
pretation of the statute the Court holds 
that it has no jurisdiction, the question 
would not operate as res judicata. Simi- 
larly by an erronecus decision if the 
Court assumes jurisdiction which it does 
not possess under the statute, the ques- 
tion cannot operate as res judicata be- 
tween the same parties whether the cause 
of action in the subsequent litigation is 
the same or otherwise, because, if those 


decisions are considered as conclusive, it 
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will assume the status of a special rule of 
law applicable to the parties relating to 
the jurisdiction of the Court in deroga~ 
tion of the rule by the legislature.” 

7. If, therefore, a decision on juris-| 
diction does not operate as res judicata in 
Courts the principle is all the more ap- 
plicable to administrative authorities ex- 
ercising quasi-judicial functions, Mr. 
Ghosh for the appellants has submitted to 
us that not only has the previous Re- 
venue Officer said that the unregistered 
transfers were made before the 5th May, 
1953 he has also held on merits that the 
transfers were bona fide. And even if his 
decision on merits be wrong, this Court 
cannot substitute its own views for the 
views of the Revenue Officer, We are 
unable to agree with this contention of 
Mr. Ghosh. It is true that the previous 
Revenue Officer has made certain obser- 
vations on merits. But before he makes 
those observations he reaches the conclu- 
sion that he had no jurisdiction to go into 
the question inasmuch as the transfers 
were effected before the 5th May. 1953. 


8. In the result. these appeals are 
dismissed. There will be no order for 
costs. All interim orders, if any, are va~« 
cated. | pare 

9. Mr. Ghose has orally applied for 
a certificate for leave to appeal to the 
Supreme Court. As we are of opinion that 
these appeals do not raise any substantial 
question of law of general importance, 
the prayers for certificates are refused. 

SALIL KUMAR DATTA, J.:— I 


agree, 
. Appeals dismissed, 
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Calcutta State Transport Corporation, © 
Calcutta-13, Appellant v. Kamal Prakash 
De, Respondent. 
A. F. O. O. No, 457 of 1969, D/- 26-6- 
1975. 


(A) Motor Vehicles Act (1839), Section 
1190-B — Negligence — Onus of preot. 

To succeed in an action against the 
owner or driver of the vehicle, the claim- 
ant has to establish some negligence or a 
‘breach of duty by the defendant towards 
him and its causal connection with the in- 
juries sustained by the claimant. 

Where the accident occurs due to 
bursting of tyre, as in the instant case. the 
duty of the injured or the heirs of the 
deceased is initially to allege and prove 
facts leading to negligence of the owner 
or driver of the vehicle. Then the duty of 
the driver and the ewner arises to show 
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"whether there was absence of negligence 
and all possible care and precautior was 
taken to avert the accident. The plea of 
inevitable accident can certainly be rais- 
ed, (Paras 13, 14) 

(B) Motor Vehicles Act (1939), Sec- 
tion, 110-B — Compensation— Third party 
meeting expenses — Such expenses can 
be claimed as damages. 


The owner of the offending vehicle is 
liable to compensate the injured p2rson 
for the sum he was required to sperd on 
account of his sufferings due to the acci- 
dent, though such sum was receivec ‘by 
the injured person in the shape of help, 
assistance and charities from others. It is 
of immaterial consideration whether such 
amount was repaid by the person or even 
repayment of the same was demand=d. 

(Para 16) 

(C) Motor Vehicles Act (1939), Section 
110-B — Negligence — Res ipsa loquitur 
— Meaning of. 

The maxim res ipsa loquitur means 
that the accident talks or the things speak 
for themselves. There may ‘be certain 
accidents which are so patent and self- 
speaking that they will shift the burden 
of proof on the defendant. It is no doubt, 
a rebuttable presumption. (Para 13) 

(D) Motor Vehicles Act (1939), Section 
110-B — Negligence — Elements of. . 

In investigating the matter of regli- 
gence, the elements and principles of tort 
have to be invoked: and the defence npen 
in the case of tort is open in the caze of 
negligence, What is negligence derends 
upon determination of various factors. 
There are three basic elements of tort: 
(1) an act or omission on the part ož the 
defendant (2) intention or negligence or 
the breach of a strict duty on the part of 
the defendant and (3) damages resulting 
to plaintiff from the wrongful act ož the 
defendant which is not too remote, 

_ (Para 14) 


(E) Motor Vehicles Act (1939), Sec- 
tion 110-B — Compensation — Quantum 
for permanent disability. 


The damages to be awarded in the 
case of injuries resulting in permanent 
physical disabilities, ought to be such as 
to set off the disability suffered for the 
rest of the life. As regards: the other in- 
juries not resulting in permanent pkhysi- 
eal disability, lesser damages commensu- 
rate with injuries and suffering migtt be 
awarded in suitable case. (Para 15) 
Cases Referred: Chronological Paras 


AIR 1975 Cal 218 = 79 Cal WN 517 1 
(1969) 3. AN ER 756 = (1969) 3 WLR 732 


(1969) 2 QBD 188 = (1969) 1 All ER 401 9 
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Somendra Chandra Bose and Bhaga- 
bati Prosad Banerjee, for Appellant; Fa- 
nindra Kumar Sanyal. Krishna Chandra 
Basu and Suchit Kumar Banerjee, for 
Respondent. . 


M. N. ROY, J. :— The respondent, ‘an 
Architectural Draftsman in the services 
of Planning Division, Housing Directorate 
under the State of West Bengal, boarded 
double decker bus No. WBS 920 of route 
No. 10 belonging to the appellant Cal- 


cutta State Transport Corporation. which 


plies from Ballygunge to Howrah, on 
May 11, 1966. After boarding the said bus 
he occupied a seat just over the rear left 
wheels on the lower deck. The inner tyre 
of the said rear left wheel had a burst, as 
a result whereof he received bleeding in- 
Juries with comminuted fracture over 
both the bones of his left leg. 


2. On the happening of the said 
accideni, due to the bursting of the tyre, 
he on July 7, 1966 filed an application for 
compensation under Section 110 of the 


` Motor Vehicles Act, 1939, in the Court of 


the Additional District Judge, Alipore, 24- 
Parganas, who incidentally is the Motor 
Accidents Claims Compensation Tribunal 
for Calcutta and 24-Parganas. The said 
application was registered as M.A.C. Case 
No. 36 of 1966. i 

3. In his application, the respon- 
dent alleged that at the relevant time he 
was drawing a salary of Rs. 451 per 
month which was inclusive of all allow- 
ances, He alleged that his normal place of 
residence is at Uttarpara and at the rele- 
vant time he was attending his office at 
New Secretariat Buildings, Calcutta-1 as 
a daily passenger by train and by bus. He 
has further alleged that on the material 
date he left office early in the afternoon 
for the purpose of attending to some pri- 
vate business at Koreya. He has stated 
that after finishing the said business, he 
boarded the bus in question for the pur- 
pose of going back to his residence at 
Uttarpara via Howrah. He has alleged- 
that the said bus safely reached in front 
of Prachi Cinema. Opposite Nilratan Sar- 
kar Hospital at about 5-30 P.M. and all 
the time. ever since he boarded the said 
bus, he -was sitting on the left hand side 
Ladies’ seat which incidentally is just on 
the rear left side wheels of the bus. He 
has alleged that the said bus was over- 
loaded and -the passengers had duly 
alighted and boarded at the said Prachi 
Cinema stoppage and after it had just 
started and had proceeded some distance, 
the left side rear inner tyre of the same 
had burst, as a result whereof he receiv- 
ed sericus bleeding and fracture injuries 
on his left leg and was removed to the 
Nilratan Sarkar Hospital, Emergency. 
Block. . 

4... He has further alleged that he 


. received 3 days treatment at. the said 
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Hospital and thereafter his relatives ob- 
tained his discharge from the said Hos- 
pital and had his treatment continued for 
some time at his residence. Thereafter, he 
was again admitted to the R. G Kar Me- 
dical College and Hospital and remained 
confined for about 2 months. In his appli- 
cation it has been alleged by the respon- 
dent that on subsequent partial recovery, 
he had to attend his office by hiring Taxi 
from Bally Bridge for about 3 or 4 months 
but soon thereafter he had to take rest at 
his home for occasional flare-ups. He has 
alleged that such flare-ups still continue 
and he. as a result of such accident, has 
acquired a permanent limp in his left leg. 
The respondens has further alleged that 
because of the said accident he has prac- 
tically lost his zest and pleasure of life 


and that sometimes he intends to. commit. 


suicide for his continued ill health. He 
has also alleged that he has spent a sum 
of about Rs. 3,000 out of his own resour- 
ces towards his treatment and thereafter 
his relations ceme to his aid during the 
subsequent period of treatment and in 
fact the expenses for special diet which 
was continued for some time, had to be 
borne out from charities by the said rela- 
tions. Taking into consideration the total 
impact and the loss, the respondent in his 
application had claimed a sum of Rupees 
75,000 by way of compensation against 
the appellant herein. 


5. The Calcutta State Transport. 


Conporation viz., the appellant herein con- 
tested the said application and in their 
written objection they contended inter 
alia amongst others that the accident in 
question was an act of God or Vis majo. 
They contended that the accident could 
not be foreseen and that the driver of the 
bus had no control over the same. ‘They 


further alleged that the compensation as, 


cla'med was excessive and arbitrary. They 
however did not dispute the fact of burst- 
ing of the tyre. © 

6. On the pleadings as aforesaid, 
the parties to the proceeding went in trial 
on the following issues: — 


(1) Can tke Calcutta State Transport 
Corporation repudiate its liability on the 
ground that the accident was an act of 

God or Vis major? 


(2) Is the petitioner entitled to claim 
any compensation? If so. for what 
amcunt? 

T. On the question of repudiation 
of the liability by the Calcutta State 
Transport Corporation as mentioned in 
issue No. 1 above, the learned Tribunal, 
on -consideration of the oral evidence of 
the respondent himself, who deposed as 
. P.W. 3 and one Sri Sudhir Kumar Mitra, 
O.P.W. 1, whe is the tyre examiner of 
Caleutta State Transport Corporation, 


Howrah Depot, and other documentary 
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evidence, came to the conclusion that the 
accident in question had happened due to 
lack of proper maintenance of the bus and 
as such the said issue was decided in fav- 
our of the respondent, On the next ques- 
tion about the petitioner’s right to claim 
compensation, after considering the evi- 
dence of. P.W. 1, Dr. M. L. Chatterjee, 
Orthopaedic Surgeon, Associate Professor 
and Head of the Department of Orthopae~ 
dic Surgery, Calcutta National “Medical 
College P.W. 7, Dr, Sailendra Bhattachar~ 
jee, Assistant Professor . of Orthopaedic 
Surgery. R. G. Kar Medical College and 
Hospital, Calcutta, and that of P.W. 3, 
the learned Tribunal found that the peti- 
tioner was entitled to get a compensation 
of Rs, 13,739.85 P. from the Calcutta State 
Transport Conporation and he awarded 
accordingly. From the determination, the 
‘break-ups of the said amount of compen- 
sation appears to ‘be a sum of Rs, 7,000 
on account of medical expenses and diet, 
Rs. 1,000 on account of transport charges, 
Rs. 739.85 P. on account of loss of salaries 
and Rs, 5,000 on account of future pain 
and. sufferings. 


8 From the said determination, 
the Calcutta State Transport Corporation 
presented this Miscellaneous Appeal on 
February 10, 1969 and at the time of the 
hearing of the same Mr. Bose, the learned 
Advocate appearing for the appellant, in 
his usual fairness, contended that he will 
not dispute the award of Rs, 3,000 which 
was made by the Tribunal on account of 
medical expenses incurred ‘by the respon- 
dent. But he made it clear that he would 
contest the award in so far as the same 
relates to an amount of Rs. 4,000, which 
the respondent has alleged to have receiv- 
ed in the shape of charities from his rela- 
tives and he would also submit that the 
Calcutta State Transport Corporation, in 
the instant case has no liability to pay 
any amount to the respondent on account 
of compensation, as there was no laches 
on their part and the more so when the 
Calcutta State Transport Corporation in 
the instant case has taken due and pro- 
per care in maintaining and running the 
services including the Bus in question and 
also because there is no evidence of actual 
repayment of the said sum by the respon- 
dent or any demand for the same from 
him by the donors. 


9, On: the question of the amount 
of care which was required to be taken 
by the Calcutta State Transport Corpora- 
tion in the instant case, for the purpose 
of finding out its liability in the matter of 
compensation and the tests required, Mr. 
Bose first relied on the case of Handerson 
y. Jenkins & Sons (C. A.) reported in 
(1969) 2 QBD 188 = 1969 (1) All ER 401, 
and more particularly to the determina- 
tion by Sachs L. J. viz., where an acci- 
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dent results from a latent defect the 
burden of proof is on the defendants to 
show that it occurred without fault on 
their part and that such defect could not 
be discovered by reasonable care Stand- 
ard practice is not conclusive in a type 
of case in which risks of great magnitude 
may result. In such a case it is essential 
for the Court not to be bound by the 
views of experts as to practice or as to 
what risks may ‘be disregarded: the Court 
should form its own opinion on the facts. 
It is for the Court to decide whether the 
owner of the offending vehicle had taken 
all reasonable precautions for the safety 
of the public. 


10. It appears that from the above 
determination by the Court of Appeal, a 
further appeal was taken to the House of 
Lords in the case of Handerson v. Henry 
E. Jenkins & Sons reported in 1969 (3) All 
ER 756 = ((1969) 3 WLR 732). wherein it 
has been held that the respondent viz., 
the owners could not rely on the defence 
of a latent defect not discoverable by the 


exercise of reasonable care unless they 
showed that they had taken all 
reasonable care in the circum- 


stances of the case ard to do so they 
are required to show that there were no 
special circumstances in the past use of 
the vehicle to indicate that the vehicle 
might have been subjected to a corrosive 
agent resulting in the corrosion of the 
pipe, As the respondents had not adduced 
evidence of the past histcry of the vehi- 
cle, they could not rely on the defence of 
a latent defect and as such they had not 
discharged the inference that they had 
been negligent. Thus the views which 
were taken by Sachs L. J. in Handerson 
v. Jenkins & Sons (subra) has ‘been 
reversed and they are no longer good law. 
It may be mentioned furtner that in the 
later judgment it has been held that the 
plea of “latent defect” made by the res- 
pondent in the given case had to be made 
good by them. Jt was for them to show 
that they had taken all reasonable care 
and despite this, the defect remained hid- 
den. i : 


11. On the next question of the 
amount of Rs. 4,000 which was received 
by the respondent in the shape of chari- 
ties from his relatives and which was in- 
cluded for the purpose of awarding spe- 
cial damages to him on the allegation that 
he was under the moral and not legal 
duty to refund that sum, Mr. Bose sub- 
mitted that since there was no obligation 
of the respondent to refund the said sum 
to the: persons from whom such charities 
were received and when no specific aver- 
ment was there to prove that the respon- 
dent had actually refunded the said sum, 
the Tribunal should not have made the 
award for the said sum of Ks. 4.000. In 
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support of his argument and for the prin- 
ciples, Mr. Bose first relied on the case of 
Dennis v. London Passenger Transport 
Board, reported in 1948 (1) All ER 779. In 
that case the plaintiff, who was injured 
due to the negligence of the defendant, 
received no wages during the period of 
his disability, but the Minister of Pen- 
sions and his employers paid to him, in 
pension and sick pay, amounts which to- 
gether equalled his wages It further ap- 
pears that in the said case which was an 
action for damages for negligence, liabi- 
lity was admitted and the sole question 
for determination was the amount of 
damages and it was held that the amount 
of wages lost by the plaintiff should be 
included in the special damages awarded 
to him although he was under only a 
moral, and not legal duty to refund that 
sum. The argument advanced by Mr. Bose 
on the question of charities as mentioned 
hereinabove appears to us to be of no 
effect or avail in view of the Bench deci- 
sion of this Court in the case of the Motor 
Owners’ Insurance Co, Ltd. v. Hrishikesh 
Das, reperted in AIR 1975 Cal 218 = (79 
Cal WN 517). In that case two appeals 
were preferred from two applications. one 
by the husband and the other by the wife, 
for the recovery of compensation based on 
the same accident, when the bus in ques- 
tion knocked down both of them causing 
serious injuries. The husband preferred a 
claim for Rs, 10,000 and the wife laid her 
claim at Rs. 35,000. Both the applications 
were heard analogously on the same set 
of evidence by the Tribunal which ulti- 
mately awarded a sum of Rs. 5,600 to- 
wards the compensation of the ‘husband 
and a sum of Rs. 13,681 for the wife. 
Against the said award and decree, two 
appeals as mentioned hereinbefore were 
preferred and there were cross objections. 
In that decision a point arose as to the 
interpretation of Section 110 of the Motor 
Vehicles Act and it has been held that the 
compensation under the said section will 
include all the amounts inclusive of pay- 
ments made by a third party. There is no 
legal obligation of any third party to pay 
the amount, The cardinal principle to be 
followed in such cases is that the wrong 
doer must pay, whether the third pays or 
not, 


12, On the next question of the 
amount of care, due diligence and onus, 
apart from relying on the English Cases 
as menticned hereinbefore, Mr. Bose also 
relied on the case of Madhya Pradesh 
State Road Transport Corporation, Baira- 
garh, Bhopal v. Sudhakar, reported in 
AIR 1968 Madh Pra 47. In that case the 
question of rash and negligent driving re- 
sulting in accident and the manner of 
proof thereof, the presumption of negli- 
gence and the applicability of the doctrine 
of res ipsa loquitur came up for conside- 


t 
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ration. In that case a bus was going on a 
clear and visible road at high speed and 
there was no traffic near the place of ac- 
cident. ‘Lae bus took a turn to the left for 
no apparent cause. went off the road and 
after dashing agairst two trees overturn- 
ed. As a result of that some passengers 
died and others received severe injuries. 
The appellants in that case contended 
that the doctrine of res ipsa loquitur 
eculd not be applied. It has been held in 
that case that the doctrine of res ipsa 
loquitur only means that an accident by 
its nature be more consistent with its be- 
ing caused by negligence for which the 
defendant is responsible than by other 
causes. In such a case the mere fact of the 
accident will be prima facie evidence of 
such negligence. The burden is on the de- 
fendant to explain and to show that the 
accident occurred without any fault on his 
part. Thus, the applicability of the coc- 
trine to such cases is merely a rule of 
evidence releting to proof and nothing 
more. The doctrine is not a.rule of law 
but no more than a rule of evidence 
affecting onus. Ji is based on common 
sense, and its purpose is to enable justice 
to be done when the facts bearing on 
causation and on the care exercised by 
defendant are at the outset unknown to 
the plaintiff and are or ought to be with- 
in the knowledge of the defendant, Thus, 
the doctrine does not apply when the 
cause of the accident is known. In. that 
case it was also held that there was no 
‘apparent reason for the accident nor was 
the reason extraneous or patent. The cir- 
cumstances and apparent facts relating to 
the accident were only consistent with 
the theory of rash and negligent driving 
on the part of the driver. In such.a case 
the doctrine of res ipsa loquitur -would 
be applicable and hence, in the absence of 
anv explanation on the part of the appel- 
lant to disprove negligence, the Court 
could infer negligence on his part, 


13. The maxim res ipsa loqui- 
tur means that the accident talks or the 
things speak for themselves. There may 
be certain accidents which are patent and 
self-speaking that they will shift the 
burden of proof on the defendant. It is no 
doubt, a rebuttable presumption, Before a 
Tribunal. to succeed in an action against 
the owner or driver of the vehicle, the 
claimant has to establish some negligence 
or a breach of duty by the defendant to- 
wards him and its causal connection with 
the injuries sustained by the claimant. 


14. Where the accident occurs due 
to bursting of tyre, as in the instant case, 
the duty of the injured or the heirs of the 
deceased is initially to allege and prove 
facts leading to negligence of the owner 
or driver of the vehicle. Then the duty of 
the driver and the owner arises to show 


ed 
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whether there was absence of negligence 
and all possible care and precaution was 
taken to avert the accident, The plea of 
inevitable accident can certainly be rais- 
ed, Bursting of tyres generally does not 
take place in new tyres. Old tyres beyond 
a maximum capacity should not be used 
and a driver should be vigilant when he 
runs the vehicle and see if any impedi- 
ment is on the way. Every case requires 
the care of a prudent and reasonable 
man, Before starting, machinery has to 
be tested. An owner guarantees the 
soundness of the vehicle to his passengers’ 
as in the case of trains, Thus in all cases 
of enquiry before the ‘Tribunal or the 
Court, as the case may be, in investigating 
the matter of negligence. the elements 
and principles of tort have to be invoked 
and the defence open in the cases of tort 
is open in the case of negligence. What 
is negligence depends upon determination 
of various factors, There are three basic 
elements of tort (1) an act or omission on 
the part of the defendant (2) intention or 
negligence or the breach of a strict duty 
on the part of the defendant and (3) dam- 
ages resulting to plaintiff from the wrong- 
ful act of the defendant which is not too 
remote. An act would mean doing of a 
positive act and omission means breach 
of duty. In each case it will be duty of 
the plaintiff to connect the wrongful act 
with the damages accruing and show that 
the defendant was: negligent. Inevitable 
accident is an accident such as that the 
defendant could not have avoided by the 
use of the kind and degree of care neces- 
sary to the exigency and in the circum- 
stances he was placed. 


15.. Applying the aforesaid tests in 
the facts and circumstances of the case 
and more particularly after scanning the 
evidence, it appears that the award as 
was made was due, proper and reasonable. 
P. W. 1 Dr. M. L, Chatterjee has estab- 
lished that there was a comminuted frac- 


‘ture over both bones of the left leg of 


the respondent with an evidence of old 
operation, upper fractured tibia having 
united but the lower fracture remained 
un-united and in his opinion the 
respondent has suffered a perma- 
nent partial disablement to the ex- 
tent of 40%. He has further opined that 
the respondent who was an Architectural 
Draftsman and who is required to per- 
form his duty mostly standing would not 
be in a position to discharge his nor 

functioning because of the accident in 
question. He has further opined that the 
movement of the left ankle joint of the 
respondent was 50% of the normal ie. 
about 40° instead of 90° which would 
mean that there would be restriction in 
sitting and squatting by the injured and 
furthermore there would also be some 
limping. He has further ‘proved that the 
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respondent was very much mentally ae- 
pressed and he will have considerable 
difficulties in discharging his duties of 
Architectural Draftsman, who as menton- 
ed hereinbefore is required to perform his 
work standing, because of the shortress 
of his leg due to the accident. He has Žur- 
ther established that because of tkese 
difficulties there may be occasional flere- 
ups of the respondent and his life short2n- 
ed due to repeated flare-ups which may 
cause pain and pus formation leading to 
amloyd degeneration of the liver and 
anaemia, It further appears that the zes- 
pondent herein has also established by 
cogent and reliable evidence about the 
expenses which he has incurred in the in- 
stant case. The learned Tribunal Aas 
found that the respondent has succeeded 
in establishing the expenses on accoun!-of 
Doctor’s fees and medicines to the tune of 
Rs, 3,000 which was spent by himself and 
a further sum of Rs. 4,000 which he re- 
ceived as charities from his relatives. The 
main evidence of the Calcutta Sate 
Transport Corporation, for the purpose of 
establishing the fact that all due cili- 
gence and reasonable care was taken, 
was sought to be led through O. P. W. 1, 
Sri Sudhir Kumar Mitra the tyre exami- 
ner of Calcutta State Transport Corpcra- 
tion, Howrah. His evidence is that he was 
employed with the appellant for abou{ 12 
years and he took special training In 
Messrs. Dunlop & Co. He has depcsed 
that the offending vehicle W. B. S. 320 
was a double decker Leyland bus and -hë 
rear tyres of the same are of smaller size 
than those of the front wheels. He has 
further deposed that reasonable expecied 
life of a new tyre is about 80,000 K. M. of 
running service in the streets of Calcctta 
and the history of each of the tyres as are 
used in the vehicles of the Calcutta State 
Transport Corporation, are maintained. 
He produced a chart Ext. A for the par- 


pose of proving that the tyre in queston. 


on the material date had done only 48,594 
k.m. and he himself had checked its 
pressure and the condition before “he 
same was fitted in the offending vehicle. on 
Ind April, 1966. He has further depo=zed 
with reference to the chart in Ext. A that 
the said tyre was first fitted in vehicle 
No, W.B.S. 1514 on June 1, 1965. It fir- 
ther appears from his evidence that tis 


witness, who claims to be an expert In 


the matter of examination of tyres, is 
only a Matriculate and took this training 
with Messrs. Dunlop & Co.. as to maru~- 
facture, repairs and maintenance of tyres 
and such training lasted for 5 days orly. 
The chart Ext. ‘A’ according to us Fas 
not been duly proved because the szid 
O.P.W. 1 has not, as it appears from he 
record, been able to testify to all the en- 
tries in the said chart to be made and pze- 
pared and maintained by him. The otter 
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evidence of the driver and conductor of 
the offending vehicle, who are O.P.Ws. 2 
and 3 respectively were also placed be- - 
fore us by Mr. Bose, Their evidence shows 
that at the time when the tyre had a 
burst, the bus was not-overloaded, “he 
vehicle was not in a high speed and the 
condition of the road at the relevant time, 
as usual with Calcutta streets of the pre- 
sent day,.was precarious. Be that as it 
may, the evidence of the said two wit- 
nesses could not be of much help and 
assistance in the facts and circumstances 
of the imstant case. The bursting of the 
tyre has been conceded by the appellant 
and it is also an admitted fact that the 
respondent concerned, had received multi. 
ple injuries including fractures in his left 
leg as a result whereof he has suffered 
and is ‘bcund to suffer in future. It has 
been found in the case of Madhya Pra- 
desh State Road Transport Corporation v. 
Sudhakar, (AIR 1968 Madh Pra 47) (supra) 
that where the deceased is an earning 
member of the family, on whom other 
members might be dependent, the basis 
for calculating the pecuniary loss to the 
dependants may depend upon data which 
may not be ascertained accurately, but 
must necéssarily be an estimate, or even 
partly a conjecture. The pecuniary loss 
can be ascertained only. by balancing on 
the one hand the loss to the claimants of 
the future pecuniery benefits and on the 
other amy pecuniary advantage which 
from whatever source comes to them by 
reason of the death, Thus, the loss and the 
gain have to be ascertained and to be ad- 
justed against eack other. The burden will 
certainly be.on the claimant to establish 
the extent of the loss. But it will not be 
sufficient for him to prove that by the 
death of the deceased he lost a mere spe- 
culative possibility of pecuniary benefit. 
To succeed, he must prove a reasonable 
probability of pecuniary advantage. Thus, 
in a ease of fatal accident it is the loss of 
‘benefit to be balanced ‘by the loss of gain 
that has to be assessed as damages. Where 
merely bodily injury .is caused resulting 
in permanent physical disability, the pe- 
cuniary loss might be assessed on the dis- 
advantages suffered by the person for the 
rest of the life. In the case of a child, the 
loss of probable benefit that the child 
might have been able to render may be 
in the region of conjecture, but some no- 
minal damages ought to be given even in 
the case of death of a young child. Where 
a non-earning member of the family is 
killed, the trend of decisions has been to 
award only nominal damages. But the 
damages to be awarded in the case of in- 
juries resulting in permanent physical 
disabilities ought to be based on the 
consideration so as to set off the disability 
suffered for the rest of the life. As re- 
gards the other injuries not resulting in 
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permanent physical disability, lesser dam- 
ages commensurate with injuries and ‘suf- 
fering might be awarded in suitable cases. 


16. (In the instant case we are of 
the view that the onus to disprove the 
claim of the respondent has not been duly 
discharged "by the appellant Calcutta 
State Transport Ccrporation authorities 


and admittedly the respondent herein has | 


suffered some loss and damages. In fact 
on the evidence as available, it is clear 
that he will have to suffer such loss and 
damages for life. Since compensation has 
been assessed and awarded by Tribunal 
concerned after duly taking into conside- 
ration the evidence on record and the 
tests as mentioned in the Madhya Pradesh 
judgment, we are noz inclined to inter- 
fere with such findings in this jurisdic- 


tion. On the existing materials we how- 


ever find that the appellant could not rely 
on any latent defect. which as sought to 
þe argued by Mr. Bose could not be dis- 
covered by the exercise of reasonable 
care, as the evidence of due care as has 
been alleged to be taken and sought to be 
proved, is unsatisfactory and unreliable. 
It is the duty and obligation of the owner 
in a case like this ic prove and establish 
by reliable evidence that all the neces- 
sary precaution and due care was taken 
for maintaining and offering proper and 
efficient services to vhe travelling public, 
here the respondent, but they have sig- 
nally failed to discharge the said onus. 
Furthermore, on the facts of the case it 
has also been duly established that apart 
from spending Rs. 3;000 the respondent 
was required to spend another sum of 
Rs, 4.000 on account of this sufferings due 
to the accident, which sum was received 
by him in the shape of help, assistance 
and charities from others and it is of im- 
material consideration in the facts of the 
case whether such amount was repaid or 
even repayment cf the same was demand- 
ed. When the appellant in the instant case 
is the owner of the cffending vehicle then 
they must be held to be lable to make 
the payment even in the absence of any 
evidence of repayment or any demand for 
the same. 


17. In view of tha above the points as 
‘raised and urged by Mr. Bose fail, conse- 
quently the appeal also fails and as such 
the same is dismiss2d with costs assessed 
at 20 Gold mohurs. 


Let the records be sent down at an 
early date. l 


K, J. SEN GUPTA, J. :— I agree.. 
Appeal dismissed. 
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Gour Gopal Dutt and others, Appli- 
tants v. Satyendra Nath Mitra. Opposite 
Party. 

Landlord & Tenant Suit No. 1833 of 
1955, D/- 16-5-1975, 

_ (A) Houses and Rents — W. B. Pre- 
mises Tenancy Act (12 of 1956), S. 17-D —. 
Application under — Limitation — Ten- 
ant cannot rely on independent suit filed 
by him for declaration that decree for 


possession was mot executable. (Limitation 
Act (1963), S. 5), = 


The landlord obtained a decree for 
possession in 1958. In 1967 the tenant 
filed a separate suit for declaration that 
the decree was void and not executable. 
The tenant’s suit was decreed in 1969 but 
was dismissed in appeal in 1974 and his 
petition for special leave was also dismiss- 
ed by the Supreme Court early in 1975. 
The tenant had also obtained stay of exe- 
cution of the decree obtained by the land- 
lord from time to time. The question was 
whether his applicatiin under S. 17-D to 
set aside the decree filed in 1975 was 
maintainable, Held, in order to obtain re- 
lief under 5S. 17-D a tenant was obliged to 
act strictly. within the period of 60 days 
from the commencement of the W. B. 
Premises Tenancy’ (Second Amendment) 
Act, 1969, If the tenant chose not to apply 
under S. 17-D but to rely on an earlier 
proceeding he had taken for a declaration 
that the decree was not executable, for 
such a tenant double relief under S. 17-D 
was not envisaged. In this case the relief 
was available only upto sixty days from 
14th November, 1969. The fact that there- 
after and upto 1974 the tenant obtained 
relief against that decree by an indepen- 
dent proceeding to avoid the decree which 
held that the decree was not executable 
was not relevant for determination of the 
question whether sufficient cause was 
shown or not. In any event, after the de~ 
cree in the appeal on 11th October. 1974 
whereby it was held that the decree was 
executable, the tenant has not shown 
sufficient cause for not prosecuting his 
remedy under S, 17-D. The fact that there 
was a stay of execution of the decree did 
not affect the tenant’s right to apply 
under S. 17-D. In the premises, the tenant 
was not entitled to any relief under Sec- 
tion 17-D. Case law discussed. (Para 3) 


(B) Houses and Rents — W. B. Pre- 
mises Tenancy Act (12 of 1956), S. 17-D 
— Aovplication under — Application hy 
even one of heirs of deceased tenant is 
maintainable. : 


In view of the definition of ‘tenant’ 
under S. 2 (h) and in view of the fact that 
the expression ‘tenant’ is inclusive defi- 
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nition. it is not necessary that all the 
heirs of a deceased tenant should icin in 
an application under S, 17-D. The appli- 


cation is not bad‘merely ‘because it is 
made by only one of the heirs. (Para 4) 
Cases Referred:- Chroyvological Paras 


AIR 1974 SC 1380 = 
AIR 1974 Cal 326 = 
AIR 1972 Cal 255 


78 Cal WN 719 3 


3. 
AIR 1972 Cal 430 = 76 Zal WN 486 : 


AIR 19353 Cal 335 = 56 Cal WN 296 
AIR 1949 Cal 674 = 53 Cal WN 855 
-AIR 1936 Rang 183 = ILR 14 Rang 155 3 
(1913) 17 Cal LI 596 = 20 Ind Cas £13 3 


ORDER :— This is an application 
under Section 17-D of the West Eengal 
Premises Tenancy Act. 1956. In order to 
appreciate the controversy in this case it 
would be necessary to refer 
facts. On the 20th September. 1952. there 
was a sub-lease executed by the plaintiffs 
in this suit who are lessees under the 
wakf property in favour of one Saty=ndra 
Nath Mitra, sub-lessee, since deceased. of 
the cinema house with the land at No. 38. 
Upper Circular Road, Calcutta. now 
known as Acharya Prafulla Chandra Road 
for a term of 8 vears with option for re- 
newal for another two years at a mcnthly 
rent of Rs. 1,400 for the cinema house 
and monthly rent of Rs. 600 for the furni- 
tures and fittings. On tha 11th April, 1955, 
‘the plaintiffs through their solicitor Mr. 
R. C. Kar served a notice to quit on the 
said Satyendra Nath Mitra on the ground 
of default in payment of rent. On the 
5th July, 1955, the present suit being Suit 
No 1833 of 1955 was instituted by the 
plaintiffs against Satyendra Nath Mitra 
for. inter alia. recovery of possessicn of 
the said premises on the ground of de- 
fault in payment of rent within the mean- 
ing of S. 14 (3) of the W. Bengal Premises 
Rent Control (Temporary Provisions Act, 
1950. Satyendra Nath Mitra filed his writ- 
ten statement on the 12th August, 1955. 
On the application of zhe plaintiffs on 
the 20th Januarv. 1956. an order was 
made without prejudice to the rights and 
contentions of the parties. inter alia. di- 
recting Satyendra Nath Mitra, since de- 
ceased, to deposit the arrears of reri and 
in default the defence in so far as the 
same related to ejectment was directed to 
be struck off. On the 10th Julv. 1958 con- 
sent decree was passed in the instart suit 
No. 1833 of 1955 in accordance witk. the 
terms of settlement. It, inter alia. provid- 
ed that Satyendra Nath Mitra woulé deli- 
ver up possession on the expiry of the 
period covered by the option as provided 
in the lease. On the 18th January. 1961. 
Satvendra Nath Mitra died leaving him 
surviving the petitioners and Sabita 
Ghoch as heirs and legal representztives. 
On the 25th September. 1962, the >eriod 
covered. by the option as provided :n the 
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lease expired. On the 19th November, 
1962, an application was made by the 
Plaintiffs for execution of the said cor- 
sen decree dated 10th July. 1958 against 
the heirs of Satyendra Nath Mitra. Con- 
sent order was passed ‘by the learned 
Master in ‘accordance with the terms of 
settlement filed 
proceeding, The terms. inter alia. record- 
ed the death of Satyendra Nath Mitra and 
time to deliver vacant possession: was ex- 
lended till the 30th of December, 1965 
On the 14th January, 1966, second appli- 
cation for execution of the said consent 
decree dated 10th July, 1958, was made 
by the plaintiffs against the ‘heirs of 
Satyendra Nath Mitra, Consent order was 
passed on the 15th February, 1966 in ac- 
cordance with the terms of settlement fil- 


[Pr. 1] 


- ed in the 2nd execution proceeding. Time 


to deliver vacant possession was extend- 
ed till the 3lst July. 1967 and an under- 
taking was given to court by the heirs of 
Satyendra Nath Mitra to vacate.the said 
premises within the said period. On the 
7th June, 1967, the heirs and legal repre- 
sentatives of Satyendra Nath Mitra made 
an application’ in the instant Suit No. 
1833/55 for, inter alia, a declaration that 
the consent order dated the 15th Febru- 
ary, 1966. was invalid. void and not bind- 
ing on them and for discharge and release 
from the undertaking given by them in 
the said consent order, On the 26th June, 
1967, order was made on the application 
of the defendant relegating the parties to 
a suit. The defendants filed the second 
suit being Suit No. 1554 of 1967 in this 
Court. On the 10th July. 1967, an amnli- 
cation was made in the said suit and an 
ad interim order was granted. On the 
18th August, 1957. the said application of 
the defendants in the said suit was dis- 
missed. There was an appeal filed being 
Appeal No. 192 of 1967. An order of in- 
junc.ion was passed on the 4th Septem- 
ber, 1967. restraining the plaintiffs from 
executing or enforcing the consent decree 
dated 10th July. 1958 and the orders dated 
19th November. 1962 and 15th February. 
1966. On the 19 h February. 1968 the 
plaintiffs obtained a rule for contempt 
against the Mitras for alleged breach of 
the undertaking. On the 2ist February, 
1968. the Appeal No. 192 was disposed of 
by consent of the parties. The order 
dated 18th August. 1967, was set aside. 
the hearing of the 2nd suit was expedited 
and the plaintiffs were restrained from 
executing the said decree and the order 
dated the 19th November, 1962 and the 
order dated 15th February. 1966 and cer- 
tain directions were given. On the 2ist 


` Avril, 1969. the 2nd Suit No. 1554 of 1967. 


was decreed in favour of Mitras, It was, 
inter alia. held that the said consent de- 
cree dated 10th July. 1958 was not a de- 
cree for possession,.The plaintiffs pre- 


in the said execution .. 
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ferred an appeal on the 18th June, 1969, 
being Appeal No. 110 of 1969 from the 
gaid decree dated 21st April, 1969. There 
was no application made for stay of ope- 
yation. of the said decree by the plaintiffs. 
On the 14th November, 1969, Section 17-D 
of the West Bengal Premises Tenancy 
Act, 1956, came into force, and this is a 
relevant date which i will have to consi- 
der later. The Anpeal No. 110 of 1969 was 
allowed on the 11th October, 1974 and the 
decree dated the 2ist April, 1969 in Suit 
No. 1554 of 1957 was set aside. I was a 
member of the Bench which heard the 
said appeal. It was, inter alia, held that 
the said consent decree dated 10th July, 
1958, was a decree for possession. On the 


prayer of Mitras. however. the operation | 


of the appellate decree was uncoditional- 
ly stayed till the 16th December, 1974. On 
the 14th December, 1974. the Mitras filed 
a petition under Article 133 (1) of the 
Constitution of India against the decree 
dated ilih October, 1974, made in the 
2nd suit. On the 16th December, 1974, 
directions were given for filing of the affi- 
davits and ad interim stay for operation 
or execution of the decree was granted 
till.the disposal of the application under 
Article 133 (D. On the 10th Jan- 
uary, 1975. the application of the 
Mitras under Article 133 (1) was dismiss- 
ed and the interim order was vacated. It 
was ordered that the plaintiffs would not 
execute the decree dated llth October, 
1974, for a period of three weeks, namely, 
upto the 31st January, 1975. On the 22nd 
January, 1975, the petitioner No, 2, it is 
stated, left for Delhi with his solicitor by 
train for the purpose of moving the Sup- 
reme Court. On the 24th January, 1975, 
the petitioner No, 2 reached New Delhi. 
Counsel was briefed to draw and settle 
the proposed application under Article 
136 of the Constitution and stay petition. 
The draft of the proposed application as 
settled was received from counsel for. 
typing on the 28th January, 1875. On the 


29th January, 1975, the petitioners’ appli- 


cation under Article 136 of the Constitu- 
tion along with the petition for stay of 
operatien of the decree dated lith Octo- 
ber 1974, was filed before the Supreme 
Court. On the 3rd February, 1975, the 
petitioners’ application under Article 136 
of the Constitution of India was dismiss- 
ed by the Supreme Court. On the 5th 
February, 1975, it is stated that the peti- 
tioner Ne 2 whs was conducting the case 
on behalf of all the netitioners left New 
Delhi for Calcutta as no railway booking 
was available earlier. On the 6th Febru- 
ery, 1975, the petitioner No. 2 reached 
Caleutta. He has stated that he had caught 
chill while he was in Delhi and he be- 


came ill in Osleutta. He was confined to 
hed from th Februery. 1975 to 24th Feb- 
ruary, 1975, During this period he was 
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under the treatment of one Dr, P. K 
Goswamy who has sworn an affidavit. 
Thereafter, on the 20th February, 1975, 
certified copy of the Supreme Court’s 
order of the 3rd February, 1975, was re- 
ceived by the petitioners’ solicitor in Cal- 
cutta. The petitioner instructed his soli- 
citor to prepare an application under Sec- 
tion 17-D of the West Bengal Premises 
Tenancy Act, 1956 and counsel was brief- 
ed and ultimately the application was 
made on the 1st March, 1975. 


2. Section 17-D of the West Ben- 
gal Premises Tenancy Act which came in- 
to effect on the 14th November, 1969, is 
in the following terms:— 


“17-D. (1) Where ‘before the com- 
mencement of the West Bengel Premises 
Tenancy (Amendment) Act, 168, a de- 
cree for the recovery of nossession of any 
premises was passed— 


(a) in a suit under this Acs, in which 
no order had been made under sub-section 
(3) of Section 17 striking out defence 
against delivery of possession, only on 
the ground referred to in clause (i) of 
sub-section (1) of Section 13, or 


(b) in a suit under the West Bengal 
Premises Rent Control (Temporary Pro- 
visions) Act, 1950, by reason only of 
clause (i) of the proviso to sub-section (1) 
of Section 12 of that Act: 


but the possession of such premises had 
nct been recovered frem the tenant by 
the execution of the decree, the tenant 
may within a period of sixty days from 
the date of commencement of the West 
Bengal Premises Tenancy (Second Am- 
endment) Act, 1969, make an application 
to the Court which passed the decree to 
set aside the decree: 


Explanation:— Where the decree was 
passed in the exercise of appellate juris- 
diction, an application under this sub= 
section shall be made to the Court of first 
instance. 


(2) Where an application has heen 
made under sub-section (1) for setting 
aside a decree, all proceedings in execu- 
tion of the decree shall remain stayed 
until the application is disposed of. 


(3) On receipt of an application under 
sub-section (1) the Court shall cause a 
notice thereof to be served on the land- 
lord and after hearing such evidence as 
the parties may adduce, determine— 


(a) (i) Where the decree was passed 
in a suit under this Act the total amount 
that the tenant was liable to deposit or. 
pay in accordance with the provisions of 
sub-section (1) or sub-section (2) of Sec- 
tion 17 during the period endinz with the 
date of the decree, after giving credit for 
every deposit or payment made by the 


£ 
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tenant in accordance with such provisions 
during such period, or 

(ii) where the decree was passed in a 
suit under the West Bengal Premises Rent 
Control (Temporary Provisions) Act. 1950, 
the total amount that the tenant would 
have been liable to deposit on account of 
rent including the arrears of rent curing 
the period ending with the date of the de- 
cree had an order been made in th2 suit 
by the Court under sub-section (4) of 
Section 14 of that Act for deposit oÈ rent 
at the rate at which it was last pam and 
the arrears of rent. if any, after giving 
credit for every deposit made by th=2 ten- 
ant for such rent or arrears during such 
period, and 

(bo) in either case, the total amount 
that the tenant remained liable to ay if 
~ he had to pay for the period commencing 
from ‘the date of the decree and ending 
with the date of the order to be made 
under this sub-section, a monthly sum 
equivalent to the rent at which it was 
last paid, after giving credit for all such 


sums that the tenant might have deposit- | 


ed in the Court or with the Controfler or 
paid to the landlord for such period, 

and direct the tenant, by order. to depo- 
sit in Court the aggregate of the armounts 
referred to in-clauses (a) and (b), tozether 
with such further amount as the Court 
may allow as Costs of the suit within 
such time, not exceeding sixty days from 
the date of the order as the Court may 
fix, 


(4) If the tenant deposits the amounts 
ordered by the Court within’ the time fix- 
ed by it the Court shall allow the appli- 
cation under sub-section (1) and sef aside 
the decree for the recovery of possession 
passed in the suit and dismiss the suit. 


(5) If the tenant fails to deposit the 
amounts ordered by the Court within the 
time fixed by it, his application under 
sub-section (1) shall be dismissed with 
such costs as the Court may award to the 
landlord.” 


The first question, therefore, that reguires 
consideration is whether before the rele- 
vant date. namely, 14th November. 1969, 
a decree for recovery of possessior was 
passed in a suit under the provisians of 
the West Bengal Premises Rent Control 
(Temporary Provisions) Act ‘by reason 
only of clause (i) of the proviso te sub- 
section (1) of Section 12 of the Act. In 
this case in view of the notice to quit upon 
which the decree was passed and the 
judgment upon which the Division Bench 
proceeded, it appears to me, that this was 
- a decree for recovery of possession which 
was passed in a suit under the Wes- Ben- 
gal Premises Rent Control Act. Sach a 
decree was passed long before the coming 
into operation of the West Bengal Premi- 
ses Tenancy (Amendment) Act, .1968. But 


Gour Gopal v. Satyendra Nath (Mukhariji J.) [Prs. 2-3} 


of the West Bengal 


Cal. 11 


the possession: of the premises had. not 
been recovered from the tenant by the 
execution of the decree, The question is 
whether the present applicants are en- 
titled to any benefit of Section 17-D _ of 
the Act. In order to be entitled to such a 
benefit the tenant has te aoply within a 
period of sixty days from the date of the 
commencement of the West Bengal Pre- 
mises Tenancy (2nd Amendment) Act, 
1969. This application was obviously long 


- after that period. The point urged in sup- 


port o? this application, is, that on the 
2ist April, 1966, in Suit No. 1554/67 it 
was held by the trial Court that the de- 
cree dated 30th July, 1958, was not a de- 
cree for possession and was not execut- 
able and it was only on the 11th October, 
1974, that in the judgment in the Appeal 
No. 110/69, that the decree of the. 2ist 
April, 1969. was set aside. Therefore. it 
Was urged that for the period between 
April, 1969 to 13th January. 1974, accord- 


Ing to the court’s decision there was no 


decree for possession, In the premises, 
there was no occasion for the tenant to 
apply. It is further urged that on the 11th 
October, 1974, the operation of the appel- 
late decree was stayed till the 16th De- 
cember, 1974 and thereafter it was fur- 
ther stayed upto the 31st January, 1974 
and upto the 3rd February, 1975, when 
the Supreme Court dismissed the petition 
for leeve to appeal under Article 133 of 
the Constitution the tenant was pursuing 
a legal remedy which he was entitled to 
and there was sufficient cause thereafter 
shown because of the illness of the peti- 
tioner No. 2 which was supported by the 
affidavit of the doctor. In those circum- 
stances, it was urged that the petitioner 


-was entitled to extension of time. It was 


urged that under Section 39 of the West 
Bengal Premises Tenancy Act. 1956, the 
provisions relating to the limitation in the 
Limitation Act. 1908 would apply to the 
suits, appeals and proceedings. under . the 
Act. It may be mentioned incidentally 
that though Section 39 of the Act refers 
to the provisions of Indian Limitation 
Act, 1908, in my-opinion, that reference in 
view of the provisions of General Clauses 
Act must read as to the Indian Limitation 
Act, 1963, inasmuch ‘as the Indian limita- 
tion Act, 1908, has ‘been repealed. 


3. In the case of M/s Pokarmal 
Gurudayal v. Sagarmal Bengani, 76 Cal 
WN 486 = (AIR 1972 Cal 430) it was held 
by the Division Bench of this Court that 
in an application under Section 17-B ( 1) 
Premises Tenancy 
Act provisions of Section 5 of the Limita- 
tion Act. 1963 would be applicable if suffi- 
cient cause was shown. and inasmuch as 
the language used in Section 17-B (1) of 
the West Bengal Premises Tenancy Act 
and the language used in Section 17-D of 
the West Bengal Premises Tenancy Act, 
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is the same, I am of the opinion, on the 
ratio of the aforesaid Division Bench 
judgment it must be held that the provi- 
sions of Section 5 of the Limitation Act 
will tbe applicable provided sufficient 
cause was shown in an application under 
section 17-D of the Act. Counsel for the 
landlord, however contended that this 
was not the correct position of law. But 
the main question is when the tenant was 
required to apply. It was urged on be- 


half of the tenent-defendants in this case- 


that the decree was not capable of execu- 
tion until the stay was vacated on the 
dist December, 1974. Therefore, sufficient 
cause was required to be shown for the 
period subsequent thereto. In this con- 
nection reference may be made to the 
decision of the Supreme Court in the case 
of M/s. Gojer Brothers (P.) Ltd. v. Ratan 
Lal Singh, AIR 1974 SC 1380. There the 
Supreme Court held that the benefit of 
Section 17~D was avzilable to a tenant if 
the decree for possession could be said to 
have ‘been passed against him before the 
commencement of the West Bengal Pre- 
mises Tenancy (Amendment) Act of 1968 
which came into force with retrospective 
effect from the 26th August, 1967. The 
Supreme Court further observed that 
Section 17-D conferred power on the 
Court to set aside a decree which was 
operative and was capable of execution. 
The Supreme Court held that where the 
decree of the trial court was carried in 
appeal and the appellate court had dis- 
posed of the appeal ‘after a contested 
hearing, the decree to be executed was 
the decree of the aprellate court and not 
of the trial court. The reason for this 
rule was that in such cases the decree of 
the trial court merged in the decree of 
the appellate court. In that case the de- 
cree for possession of the premises was 
passed by the trial court in 1958 ‘but the 
decree was taken up in the first appeal 
when it was confirmed and in the second 
appeal the High Court after a contested 
hearing dismissed the appeal and confirm- 
ed the decree of the first appellate court 
in 1969, that is, after and not before the 
commencement of the 1968 Act, the de- 
cree of the trial Court was held by the 
Supreme Court ito have merged in the de- 
cree of the High Court and it was the 
decree of the High Court which was the 
only decree executable and, therefore, it 
was not liable to be set aside under Sec- 
tion 17-D of the Act. In the instant case 
before me there was no appeal as such 
from the decree for possession which was 
passed by consent of the parties. That 
decree is sought to be interfered with by 
this application under Section 17-D of the 
Act. The fact that subsequent to the de- 
cree steps were taken by filing indepen- 
dent suit in which relief was sought to be 


obtained from the trisl court that the de- 
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cree was not executed does not in my 
opinion affect the position that the order 
in this case in respect of which relief 
against possession can be given. was pass- 
ed on the 10th July, 1958. It is true that 
the applicant obtained a declaration from 
the trial court that the decree was not 
executable and which was modified on the 
llth October, 1974. In my opinion, in 
order to obtain relief under Section 17-D 
of the Act a tenant was obliged to act 


_ Strictly within the period of 60 days from 


the commencement of the West Bengal 
Premises Tenancy (Second Amendment) 
Act, 1969. On that day there was a decree 
passed for possession prior to coming into 
operation of the Act. The tenant chose 
not to apply under Section 17-D of the 
Act ‘but to rely on an earlier proceeding 
he had taken for a declaration that the 
decree was not executable by an indepen- 
dent suit. For such a tenant, in my opin- 
ion, double relief under Section 17-D was 
not envisaged, In any event. after the de- 
cree in the appeal on 11th Cctober, 1974 
whereby it was held that the decree wag 
executable, the tenant has not shown suf- 
ficient cause for not mrosecuting his 
remedy under Section 17-D cf the Act. 
The fact that there was a stay of execu- 
tion of the decree does not, in my opinion, 
affect the tenant’s right to apply under 
Section 17-D of the Act In this connec- 
tion, reliance may be placed on the deci- 
sion in the case of Chunilal Basu v. 
Hon'ble Chief Justice, High Court, Cal- 
cutta, AIR 1974 Cal 326. Though facta 
were not quite similar, reliance may also 
be placed on the observations of this 
Court in the case of Dund Bahadur Singh 
v. Deo Nandan Prosad, (1913) 17 Cal LJ 
596. I may mention here that if the view 
could ‘be taken that there was sufficient 
cause for not applying. then the period 
during which the application was delaved 
for illness of petitioner No. 2 could have 
been extended on the basis of affidavit of 
such illness. I may mention, in this con- 
nection, that counsel for the applicant re- 
ferred to the decision in the case of S M. 
Ally v. Maung San Nyein, AIR 1936 Rang 
183 in support of the proposition that 
illness was good and sufficient cause. It 
may incidentally be mentioned that in 
respect of a consent decree relief under 
Section 17-D was available. Reliance may 


‘be placed on the decisions in the case of 


Tarini Gupta Chowdhuri v. Manumatha 
Nath Ghatak, 53 Cel WN 855 = (AIR 
1949 Cal 674), in the case of Tarakedag 
Dutta v. Sarat Chandra Paul, 56 Cal WN 
296 = (AIR 1953 Cal 335). ané in the case 
of Sm. Pratima Baul v. Indu Bhusan Ba~ 
nerjee, AIR 1972 Cal 255. In my opinion, 
in view of the terms of Section 17-D re- 
lief was available only to the tenant upto 
the period of 60 days from the date of 
commencement of the West Bengal Pre- 
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mises Tenancy (Second Amendment) act, 
1969. Therefore, in this case the relief vas 
available only upto sixty days from 14th 
November, 1969. The fact that thereacter 
and upto 1974 the petitioner obtained re- 
lief against that decree by an indepenc=nt 
proceeding to avoid the decree which eld 
that the decree was not executale, in my 
opinion, is not relevant for determination 
of the question whether sufficient ceuse 
was shown or not. In the premises, in my 
opinion, the petitioners are not enti-led 


to any relief under Section 17-D of the 


Act. 

4. Another point was that the pe- 
tition was not maintainable because omne 
of the heirs had not been made a pacty. 
In view of the definition of ‘tenant’ urder 
Section 2 (h) of the Act and in view of 
the fact that the expression ‘tenant’ is 
inclusive definition, in my opinion. it was 
not necessary that all the heirs of Satyan- 
dra Nath Mitra should have joined. Th: re- 
fore, the application was not bad on chis 
ground. It was further contended tha- in 
any event Sabita Ghosh was not resicing 
with Satyendra Nath Mitra. That in my 
opinion is not relevant.in deciding the 
question at this stage. In the view I Fave 
taken this application fails and is dis- 
missed accordingly. 

5. There will be no order as. to 
cost. 

6. There will be a stay of op=-ra- 
tion of this order for a period of six 
weeks. 

Application dismissed 
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SALIL KUMAR DATTA, J. 
Bagal Tanti and others, Appellanss v. 
Ram Ranjan Laha and others, Res~on- 
dents. 


A. F. A. D. No. 327 cf 1959, D/- 13-1- 
1975.* 

(A) Tenancy Laws — Bengal Ten- 
ancy Act (1885), S. 103-B (5) — Suit for 
declaration of sthitiban raiyati right — 
Entries im record of rights recording 
plaintiff as sthitiban raiyat — Shifting of 
onus. 

The plaintiffs claimed sthitiban vrai- 
yati right in respect of the suit lands. The 
entries in the record of rights regarding 
the plaintiffs’ title were recorded as thi- 
tiban raiyat under S. 103-B (5) of the 
Bengal Tenancy Act. 

Held, the said entries were to be ore- 
sumed correct unless rebutted. On the 


*(Against decree of S. K. Sen, Addl. Dist. 
J. 2nd Court Zillah Burdwan in Title 
Appeal No 59/4 of 1956, D/- 13-9- 1358.) 
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face of these entries, the onus had shifted 
on the defendants to disprove the correct- 
ness of the entries if they intended to do 
SO, (Para 7) 

(B) Tenancy Laws — Bengal Tenancy 
Act (1885), S. 3 (17) (as amended by Act 
of 1928) — S. 3 (17) has no retrospective 


effect. (Para 8) 
(C) Civil P. C. (1908), O. 1, R. $ — 
Misjoinder of parties — Suit for declara- 


tion of title to tenanted land — Landlord 
not made party — Maintainability. 

The suit was for declaration of title 
and also confirmation of possession in 
respect of the tenanted land. The land- 
lords were not made marties in the pro- 
ceeding. The plaintiffs had no grievance 
against the landlords who had not inter- 
fered with their possession in any way. 
The defendants were directly interfering 
with the plaintiffs’ possession and disput- 
ing their title. 

Held that the landlords were not ne- 
cessary parties in the suit and that the 
suit was not bad for misjoinder of parties 
or causes of action. (Para 9) 

(D) Tenancy Laws — West Bengal 
Land Reforms Amendment Act (33 of 
1974), S. 18 (1) — Dispute between person 
claiming as bargadar and third party — 
Reference of dispute to authority men- 
tioned in S. 18 (1). i 

Section 18 (1) of the West Bengal 
Land Reforms Amendment Act, 1974, 
clearly indicates that the conflict which 
is amenable to the decision under S. 18 
(1) is between a bargadar and the person 
whose land he cultivates, It is not con- 
cerned with the dispute between a person 
claiming as a bargadar and a third party 
who claims his title independently of the 
person under whom the bargadar holds. 

In the present case the plaintiffs 
claimed to be bargadars in a suit for dec- 
laration of title and possession. The suit 
was not against the landlords but against 
the persons who claimed to have taken 
the suit land under bhag system from 
such landlords. 


Held, the provision of Amendment 
Act did not stand in the way of a deci- 
sion by Civil Court in regard to the suit 
land. (Para 10) 

Mukti Prasanna Mukherjee. for Ap- 
pellants; Balai Chandra Roy, for Respon- 
dents. 

JUDGMENT :— This is an appeal 
against the judgment of affirmance, The 
plaintiffs instituted the suit for declara- 
tion of-their title in respect of various 
plots of land in different khatians situate 
in the district of Burdwan and for confir- 
mation of their possession therein. 

2. The relevant facts as stated in 
the plaint are as follows. The plaintiffs’ 
predecessor, Prahlad was an occupancy 
raiyat in respect of the five plots being 


14 Cal. [Prs. 2-8] 


the suit lands and she rent in respect of 
the plots was share of produce inclusive 
of cess. After the death of Prahlad his 
four sons, plaintiffs Nos. 1 and 3, the 
father of plaintiff No. 4 and deceased 
plaintiff No. 2: continued to possess the 
disputed lands on mayment of rent till 
1356 B.S. In 1357 3.8. they grew crops 
in the disputed lands but the defendants 
out of enmity tried to dispossess the plain- 
tiffs from the disputed lands. The plain- 
tiffs accordingly brought the suit for dec- 
laration of their sthitiban rajyati right in 
respect of the suit lands and also for re- 
covery of possession in case they were 
dispossessed during the pendency of the 
suit and also for permanent injunction, 


3. The defendants Nos, 1, 2. 3, 5 
and 6 only contested the suit by filing a 
written statement. The defence was that 
Prahlad Laha had no occupancy right in 
respect of the disputed plots but that he 
was a mere bargadar in respect of those 
plots under the two groups of landlords, 
viz. Mitra Babus and Mukherjee Babus. 
It was further stated that in Chaitra, 1346 
B. S. the heirs of Prehlad Laha and Chan- 
dra Gorai in whose names the disputed 
plots were recorded, surrendered the dis- 
puted lands in favour of the landlords 
and thereafter the landlords took khas 
possession of the same and got them culti- 
vated by defendant No. 2 as their bhag 
ckasi and they alse similarly let out dif- 
ferent defendants. They contended that 
they were bergadars accordingly in res- 
pect of. the suit lands at the time of the 
institution of the suit. The defendants 
denied the right, title and interest of the 
plaintiffs in the suit lands, The further 
defence was that the suit was barred by 
limitation and bad for misjoinder of par- 
ties and causes of action. 


4. The learned Additional Sub- 
ordinate Judge on a trial on evidence held 
that the plaintiffs were sthitiban raiyats 
and continued to be so till the date of the 
suit. Jt was further found that the de- 
fence case was not true. It was also held 
that the suit was net barred by limitation 
and nor bad for misjoinder of parties and 
causes of action, The suit was according- 
ly decreed and the defendant No. 1, who 
was appointed Receiver, was directed to 
make over possessicn of the suit lands in 
favour of the plaintiff and in default the 
plaintiffs were mace entitled to recover 
possession through execution of decree. 


5. An appeal was preferred aga- 
inst this decision and the appellate court 
agreed with the findings of the trial court 
and dismissed the appeal. The present 
appeal is against this decision. 

6. The first contention raised by 
Mr. Mukti Prasanna Mukherjee, learned 
Advocate for the appellants, is that.. the 
plaintiffs in support cf their case have not 
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been able to rsly on any document ex- 
cept the record-of-rights. According to 
him the record-of-rights is not a docu- 
ment of title but merely of possession and 
there is no presumptive value regarding 
title. In the c. s. record-of-rights, which 
was prepared sometime in 1936, the plain- 
tiffs’ predecessors are recorded as occu- 
ancy raiyats and in the column’ of 

hajna a share of produce is mentioned. 
Under Section 103-B (5) of the Bengal 
Tenancy Act, every entry in a record-of- 
rights, finally published shall be evi- 
dence of the matter referred te in such 
entry and shall be presumed to be cor- 
rect until it is proved by evidence to be 
incorrect. The record-of-rights contains 
the entries of the plaintiffs’ predecessor 
as sthitiban raiyat subject to a khajna of 
a share of produce, These are entries in 
the record-of-rights finally published and 
about this there is no dispute. That being 
the position, these entries are presumed 
to be correct in respect of matters refer- 
red to therein unless proved by evidence 
to be incorrect. No evidence has been 
adduced on behalf of the defendants to 
show that these entries are incorrect al- 
though certain documents showing trans- 
actions about some of the suit lands ap- 
pear to be produced in court and exhibit- 
ed. In these documents the plaintiffs’ or 
their predecessors are not parties and the 
statements made therein are not ‘binding 
on them. It must accordingly be held that 
the defendants have failed to rebut the 
presumption of correctness of the entries 
in the record-of-rights. 


T. Mr. Mukherjee’s further priev- 
ance is that the onus has been shifted on 
the defendants to prove their title al- 
though under the laws of procedure it is 
the plaintiffs who are required to prove 
their title before they are made entitled 
to a decree. It however appears to me that 
under the provisions o? Section 103-B (5), 
the entries regarding plaintiffs’ title are 
recorded as sthitiban raiyat which right 
the plaintiffs had claimed and the said 
entries according to the said section, are 
to be presumed correct unless rebutted. 
On the face of these entries the onus cer- 
tainly lay on the defendants to disprove 
the correctness of the entries if they in- 
tended to do so and accordingly there is 
no wrong shifting of onus on them as con- 
tended. 

8, Mr. Mukherjee further con- 
tended that under the amended Bengal 
Tenancy Act, under Section 3 (17) a ten- 
ant means a person who holds land under: 
another person and would be liable to 
pay rent to that person, Under the system 
known as Adhi Barga or Bhag a person 
cultivating the land of another person on 
condition of delivering the share of the 
produce to that person is not a tenant un- 
less he has been exvressly admitted to be 
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a tenant by his landlord in any document 
executed by him or executed in his favour 
and accepted by him or.he has been or is 
held by a civil court to be a- tenant. We 
have seen that the c. s. record records 
that the plaintiffs’ predecessor was a ten- 
ant under two zamindars noted above and 
it is also their case that the settlement 
was taken as far back as in 1315 or 1£17 
and this commencement of the settlement 
was more or less admitted by the defar- 
dants while the evidence of a co-sharer 
laridlord also does not say that the plan- 
tiffs’ predecessor had no tenancy right in 
respect of the disputed land. It is not 
shown that this section had any retrospec=- 
tive effect. So on the facts as found by 
the appellate court it appears that - the 
plaintiffs’ predecessors were tenants of 
the suit land even before the promulga- 
tion of the Bengal Tenancy (Amendment) 
Act of 1928 whereby the definition of 
tenant was amended. For that reason, in 
my opinion, the amendment does mot 
assist the defendants-appellants in tas 
‘case. 


9. About the contention of mrs-, 
joinder of parties and causes of action it- 


is said that the landlords should heve 
been made parties in the proceeding 
which is a suit for declaration of title in 
respect of the terianted land and accord- 
ingly in their absence the’ suit is -rot 
maintainable in law. It further appears to 
me that the plaintifis have no grievarce 
against the landlords who had not inter- 
fered with their possession in any way. 
Their grievance is against the person who 
claimed to have taken tke land uncer 
bhag system from such landlords or 
owners of the land. As the defendants 
were directly interfering with the plen- 
tiff’s possession and disputing their tile, 
I do not think that the owners of the land 
should be made parties in these proce=d- 
ings which only want a declaration 
against these defendants and also conéir- 
mation of possession or r2covery of ps- 
session in the event they are dispossess~ 
ed. Accordingly I do not think that he 
said owners are necessary parties in <he 
suit or that the suit is bad for mis-jcin~ 
der of parties or causes of action, 


10. ‘Mr. Mukherjee further œn- 
tended that the entries in the reecrd- 
of-rights do not support the plain- 


tiffs’ case inasmuch as against the plain- 
tiffs’ title the words ‘bhag’ has ‘been 


entered. It is to be noted that the word: 


'bhag’ or share of. crop is entered in -bhe 
column of Khajina or rent and there cam 
be no dispute that the share of crop can 
be rent of a settlement. I, therefore, -iné 
that there is noe inconsistency in the an- 
tries of the record-of-rights, It is further 
submitted relying on the provisions of the 
West Bengal Land Reforms Amendment 
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Act, 1974 (West. Bengal . Act XXXIII of 
1974) that in view of the fact that the 
question in this’ proceeding is as to whe~ 
ther a person is or is not a -argadar the 
matter should have been left to the offi- 
cer or authority mentioned in paragraph 
18 (1) of the said ‘Act, It may be mer~ 
tioned here that by the said Amendment 
Act sub-section (3) containing the above 
provisions has been inserted after -sub~ 
section (2) of Section 18. Relying on this 
provision Mr. Mukherjee contended. that 
the proceedings should be stayed in this 
Court and the matter should be referred 
for a decision to the officer or authority 
mentioned in sub-section (1) of Section 18. 
Sub-section (1) of Section 18 concerns it- 
self with a dispute between a bargadar 
and the person whose land he cultivates 
in respect of some matters viz., division 
or delivery of the produce, recovery of 
produce under Section 16-A. termination 
of cultivation by the bargadar and place 
of storing or threshing the produce. This 
provision thus clearly indicates that the 
conflict which is amenable to the decision 
under Section 18 (1) is between a barga- 
dar and the person whose land he culti- 
vates. It is not concerned with the dis- 
pute between a person claiming as a bar- 
gadar and a third party who claims his 
title independently of the person under 
whom the bargadar holds. I, therefore, 
think that the provision. of Amendment 
Act does not stand in the way of a deci- 
a a Civil Court in regard to the suit 


11. For all these reasons this a 
peal fails and is dismissed. are 


_ 12, There will be no order for 
costs. 
- 18. Leave under clause 15 of the 


Letters Patent is asked for and is granted. 
Appeal dismissed. 
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ALAK CHANDRA GUPTA AND 
SAMARENDRA CHANDRA DEB, JJ. 

Mt. Chabiran Bibi, Petitioner y, The 
State of West Bengal and others, Oppo- 
site Parties. - - 

C. R. 2575 of 1973, D/- 27-8-1974. 

(A) West Bengal Estates Acquisition ” 
Act (1 of 1954), Ss, 44 (2a) amended 
by W. B. Act 31 of 1969); — Earlier 
amending Act 9 of 1967 mot assented to by 
the President — Effect of — S, 44 (2a) has 
no bearing on acquisition estate or 
rights of intermediaries or raiyats — Not 
invalid because earlier Amending Act was 
not assented to. 


An order under Section 39 of the 
Estates Acquisition Act directing that a 
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record-of-rights be prepared in respect of | 


any district or part of a district is made 
only after the vesting of the estates. Pre- 
paration of record-of-rights follows vest- 
ing and reflects the position after vest- 
ing. The revision of an entry in the re- 
cord-of-rights under Section 44 (2a) is 
permissible only to correct an existing 
error in the record so that the true posi- 
tion resulting from the acquisition | of 
estates is reflected 
rights. - 


Section 44 (2a) not being thus inex- 
tricably connected with the object of the 
Act nor is an integral part of the machi- 


nery of acquisition, is not invalid simply: 


pecause the Amending Act 9 of 1967 was 
not assented to by the President (Para 4! 

(B) Constitution of India, Art. 226 — 
New point — Objection not raised in pro- 
ceedings before lower authority — Can- 
not be permitted to be raised at argu- 
ment stage. (Para 4) 


Nirendra Krishna Mitra, Robin Dutta 
and Uday Sankar Chatterjee, for Peti- 
tioner; S. C. Dasgupta and Tapan Sen- 
gupta, for the State. : 


GUPTA, J.:— In this Rule which 
arises on application under Article 227 of 
the Constitution, the validity of a pro- 
ceeding under Section 44 (2a) of the West 
Bengal Estates Acquisition Act is in ques- 
_ tion. The proceeding was started on Janu- 
ary 22, 1970 by an Assistant Settlement 
Officer apparently on his own motion. 
The time limit for initiating a proceeding 
under Section 44 (2a) by an Officer of its 
own motion was at the relevant time 15 


years from the date of final publication of. 


the record-of-rights. West Bengal Estates 
Acquisition Act originally did not contain 


Section 44 (2a). This provision was intro- ` 


duced in 1958 by West Bengal Estates Ac- 
quisition (2nd Amendment) Act, 1957 
(West Bengal Act XXV of 1957) when the 
time limit for initiating a proceeding 
under the Act was six months, Thereafter 
this time limit was extended by different 
Acts amending the section. In the year 
1963 the time for starting a suo motu pro- 
ceeding was extended upto nine years by 
the West Bengal Estates Acquisition (Am- 
endment) Act; 1963 (West Bengal Act 
XXII of 1963). Till then all the amending 
Acts extending the <ime limit had receiv-. 
ed the assent of the President. In 1967 by 
the West Bengal Estates Acquisition Act 
(Amendment Act of 1967) (West Bengal 
Act IX of 1967) the time for starting a 
proceeding under the section by the offi- 
cer of its own motion was extended upto 
12 years. It appears that the amending 
Act of 1967 did not receive the assent of 
the President. Thereafter time was again 
extended to 15 years by the West Bengal 
Estates Acquisition (Amendment) Act 1969 
(West Bengal Act XXXI of 1969). This 
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Amendment Act, however, received the 
assent of President. As stated already, the 
impugned proceeding was started when 
Section 44 (2a) stood as amended by the 
Amendment Act of 1969. 

2. The West Eengal Estates Ac- 
quisition Act was included in the Ninth 
Schedule and as such the provisions of 
the Act, as they stood on the date the 
Act was included in the schedule, enjoy 
immunity from attack on the ground that 
they are inconsistent with or take away 
or abridge any of the fundamental rights 
unaer Article 31-B of the Constitution. 
The amending Acts of 1967 and 1969 were 
passed after the parent Act was introduc- 
ed in the Ninth Schedule. 

3. On behalf of the petitioner Mr. 
Nirendra Krishna Mitra, learned advocate, 
contended that the Amendment Act of 
1967 not having received the assent of the 
President was open to challenge on the 
ground that it abridged the rights confer- 
red by Article 19 and Article 31 of the 
Constitution in view of the first proviso 
to Article 31-A of tha Constitution. He 
argued that though the Amendment Act 
of 1969 had received the assent of Presi- 
dent, it was not possible to give effect to 


the provisions of the Amendment Act of 


1969 as the earlier Act which it sought to 
amend, viz.,-Amendment Act of 1967, had 
not received the assent of the President 
and was void as it infringed the funda- 
mental right to hold property. This argu- 
ment was built on the first proviso to 
Article 31-A. Article 31-A so far as it is 
relevant for the present purpose is as fol- 
lows:-—— i 

"(1) Notwithstanding anything con- 
a in Article 13, no law providing 
or—~ 

(a) the acquisition by the State of 


any estate or of any rights therein or the 


extinguishment or modification of any 
such rights. or 
þ) *# 


+% 1% 
(c) ** +t Ste 
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shall be deemed to be void on the ground 
that it is inconsistent with, or takes away 
or abridges any of the rights conferred by 
Article 14, Article 19 or Article 31: 
Provided that where such law is a 
law made by the Legislature of a State, 
the provisions of this Article shall not 
apply thereto unless such law, having 
been reserved for the consideration of the 
President, has received his assent......... = 
4, Art. 31-A (1) speaks of a law 
providing for the acquisition by the State 
of any estate or of any rights therein or 
the extinguishment or modification of any 
such rights. The first proviso says that 
where such law is.one made by the Legis- 
lature of a State, Article 31-A would not 
apply unless such law had received the 
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assent of the President. Mr. Mitra con- 
tended thet the Amendment Acts of 1967 
and 1969 offended Article 19 (1) (f) and 
Articie 31 of the Canstitution. This argu- 
ment would be available only if Section 
44 (2a) could be called a law providing 
for the acquisition of any estate or of any 
rigots therein or the extinguishment or 
modification of any such rights. Section 
44 (2a) is in Chapter V of the Act which 
includes Section 39 to Section 48. It ap- 
peers from Section 39 that the record-of- 
rights is prepared for carrying out the 
punposes of the Act. The West Bengal 
Estates Acquisition Act is an Act provid- 
ing for the acquisition of estates or the 
rights of intermediaries therein and of 
certain rights of raiyats and under:raiyats 
and the rights of certain other persons in 
lands comprised in an estate. But it is 
obvious that when Section 39 speaks of 
record-of-rights being prepared for carry- 
ing out the purposes of the West Bengal 
Estates Acquisition Act it does not mean 
thet the record of rights is prepared for 
the purpose of acquisition of the estates 
or of the rights of intermediaries, raiyats, 
under raiyats or other persons, The pro- 
visions for the acquisition of estates are 
contained in Section 4 of the Act. An 
order under Section 39 of the Act direct- 
ing that a record-of-rights be prepared in 
respect of any district cr part of a dis- 
trict is made only after the vesting of the 
estates, Preparation of record-of-rights 
follows vesting and reflects the position 
after vesting, This would appear from 
Rule 26 of the West Bengal Estates Ac- 
quisition Rules, 1954 which sets out the 
particulars to be recorded in the record- 
of-rights. The revision cf an entry in the 
record-of-rights under Section 44 (2a) is 
permissible only to correct an existing 
error in the record so that the true posi- 
tion resulting from the acquisition of 
estates is reflected in the record-of-rights. 
We cannot therefore agree with Mr. Mitra 
that the preparation of.record~of-rights is 
inextricably connected with or is integral 
part of the machinery of acquisition. Mr. 
Mitra also sought to argue that the notice 
initiating the proceeding was not valid. 
It appears, however, that the petitioner 
took part in the proceeding without any 
objection and never complained that the 

proceeding was not validly instituted. We 
O. therefore. allow Mr. Mitra to 
raise this objection at this stage. 


5, The nee is accordingly dis- 
charged but in the facts and circumstan- 
- ces of the case without any order as to 
costs, 


6. We wish to record our appre- 
ciation of the very able manner in which 
Mr. Mitra presented the case for the neti- 
ticner. 
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DEB, J.:— I agree. 
Rule discharged, 
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SABYASACHI MUKHARJI, J. 


Jagadish Ch. Agarwal, Petitioner v. 
Union cf India and others, Respondents. 


Civil Revn. Case No. 3684 (W) of 
1973, D/- 22-8-1975. 


(A) Constitution of India, Art. 359, 
cl. 1 — Proclamation of the President 
published in Gazette dated 27-6-75 — 
Matters involving Art. 14 —. President’s 
Proclamation bars courts from even dis- 
turbing interim stay granted against Gov- 
ernmental bodies. AIR 1964 SC 381, Re- 
ferred. (Paras 1 and 2) 


Cases Referred: Chronological Paras 
AIR 19€4 SC 381 = (1964) 1 Cri LJ 269 1 


A. P. Roy Chowdhury and Sudhindra 
Kumar Kar, for Petitioner: G. Mitter, Ad- 
vocate-General, Ajit Kumar Sen Gupta 
oee anne Nath Dutta, for Respon- 

ents. 


ORDER :— It appears that on the 
14th of June, 1973 a- notice under Sec- 
tion 269 (1) of the Income-tax Act, 1961 
was issued in respect of a property pur- 
chased by the petitioner., Being aggrieved 
by the said notize the petitioner moved 
this Court under Article 226 of the Con- 
stitution. on the 20th of September, 1973 
and obtained a Rule nisi. The petitioner 
in his grounds challenging the notice, 
contends that Sections 269-C to 269-1 and 
Section 269-R are ultra vires Article 19° 
(1) (£), Article 14 and Article 31 of the 
Constitution. A Rule nisi was issued ‘by 
this Court. This Court also granted an in- 
junction restraining the respondents, the 
Income-tax Authorities, from taking any 
proceeding. pursuant to the notice dated 
the 14th of June, 1973. The respondents 
have shown cause by counter-affidavits 
and counsel on behalf of the revenue 
submitted that: the order of injunction 
should be vacated and the application 
dismissed, The order of injunction is con- 
tinuing when this application came up for 
hearing. before me last week. my atten- 
tion was drawn to the proclamation issu- 
ed by the President and published in the 
Gazette on the 27th of June, 1975, The 
said. prcchamation reads as follows: 


"In exercise of the powers conferred 
by clause (1) of Art, 359 of the Constitu- 
tion, the President hereby declares that 
any person (including a 
foreigner) to move any court for the en- 
forcement of the rights conferred by 


Art. 14, Art. 21 and Art. 22 of the Con- 
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Stitution and all proceedings pending in 
any Court for the enforcement of the 
above mentioned rights shall remain sus- 
pended, for the period during which the 
proclamation of emergency made under 
clause (1) of Art. 352 of the Constitution 
on the 3rd December, 1971 and on the 
25th June, 1975 are both in force. 


This order shall extend to the whole 
of the territory of India except the State 
of Jammu and Kashmir, 


This order shall be in addition to and 
not in derogation of any order made be- 
fore the date of this order under clause 
(1) of Art, 359 of the Constitution.” 


In view of the aforesaid proclamation i 
was contended that inasmuch as in this 
case the enforcement of the rights confer- 
red under Article 14 of the Constitution 
was involved, the proceeding should re- 
main suspended and in the premises the 
interim order must necessarily continue. 
The position seems to be rather unfortu- 
vaie because in this case there was an 
interim order and the effect would be 
that the interim order would continue so 
tong as the emergency continues or until 
the proclamation is revoked, though the 
examination of the question which was 
vossible because the matter is ready for 
hearing, might have revealed that the 
proceedings under the notice were valid. 
In numerous cases (sic) under Art. 14 are 
-nvolved and while new applications or 
cases where Article 14 is resorted to are 
no longer possible during the ‘continuance 
of the emergency, the persons who have 
obtained Rules or orders of injunction 
prior to the 27th of June, 1975 would con- 
tinue to enjoy those injunctions without 


the Courts having the opportunity to 


examine the validity or the propriety of 
the said orders simply because the ques- 
tions under Article 14 are involved in 
those applications. My attention was 
~ drawn to the observations of the Sup- 
reme Court in the case of Makhan Singh 
Tarsikka v. The State of ‘Punjab, AIR 


1964 SC 381. at p. 393. In this view of the. 


matter I direct that the application will 
remain adjourned sine die with liberty to 
the parties to mention for hearing after 
the aforesaid proclamation is revoked. 


2. In order to facilitate the dispo- 
sal of these orders o2 injunctions obtained 
against the fiscal authorities. the autho- 
rites should consider whether it is de- 
sirable that Article 359 (1) of the Consti- 
tution should be amended. The result of 


the proclamation made under Article 359 | 


of the Constitution and the order issued 
by the President seem to be that the 
orders of injunction would continue until 
the emergency is-revoked. That might not 
be what was pa 


Jokai Tea Co. v. Bhawani Shankar (S. Mukharji J.) 


- Cases Referred: 


AIR 


3. Let a plain zopv of these ob- 
servations be handed over to the learned 
advocate for the respcndents. 

Ordered accordingly, 
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Jokai (Assam) Tra Co. Ltd. and an= 
other, Appellants v, Bhawani Shankar 
Bagaria, Respondent. 

Suit No, 20 of 1975, D/- 17-6-1975. 

_ (A) Civil P. C. (1908), S. 151 — Ends 
of justice — Place of suit — Choice caus- 
mg grave injustice to defendant only — 
Court can stay suit, 


A suit to recover moneys advanced 
under contracts for supply of food grains, 
coins and currency noes of required de~ 
nominations instituted in Calcutta on 
the only ground that letters terminating 
the contracts were sent from Calcutta, 
was stayed for the reason that the place 
of suit chosen caused grave injustice to 
the defendant at Dibrugarh in Assam, 
where all the documents and witnesses for 
defence were available. Clause “Subject 
to Dibrugarh Jurisdiction” in the first 
agreement was also tazen note of Suit 
was Stayed notwithstanding that the 
Court had jurisdiction to try it and that 
there was rapid expansion of transport 
facilities, (1906) 1 KB 141: (1908) 1 Ch D 
471 and AIR 1956 Cal 33, Followed. 

(Paras 6, 7 and 8) 
CkEronological Paras 


AIR 1956 Cal 33 = 59 Tal WN 1044 5 
(1908) 1 Ch D 471 = 77 LJ Ch 312 9 
(1906) 1 KB 141 = 75 LJ KB 218 4 


ORDER :— This is a suit by two 
plaintiffs Jokai (Assam) Tea Company 
Limited and the Britisn India Tea Com- 
pany Limited both of whom are English 
Companies having their registered offices 
in London and also cerrying on business 
by branch office at 21 Netaji Subhash 
Road, Calcutta, within the jurisdiction of 
this Court. The deferdant is Bhawani 
Sankar Bagaria who for self and Karta 
representing a Hindu undivided family 
carries on business under the name and 
style of Girdharilal Sardarmall at Dibru- 
garh outside the jurisdiction of this Court, 
and also -has a place of business at Com- 
merce House, 3rd floor, Room No. 4-A of 
No. 2, Ganesh Chandra Avenue in the 
town of Calcutta, It is alleged that the 
plaintiffs were each owners of tea gardens. 
It is further alleged that by an agreement 
contained in or evidenzed by a writing 
the defendant was appointed the agent of 
the plaintiffs to supply foodgrains allotted 
from the Government sources for cton- 
sumption by the workers of the plaintifis’ 
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tea estates. The agreement is dated ist 
August, 1972. The terms and conditions of 
the agreement have been set out in the 
petition, It is stated that thereafter pur- 
suant to the said agreement the plaintiffs 
from -time to time advanced sums of 
money to the defendant for procuring 
foodgrains in the manner agreed. It is 
alleged that by two letters both dated 
15th July, 1974 written at and sent from 
71, Netaji Subhas Road the plaintiffs ter- 
minated the aforesaid agreement on the 
ground that the supply of foodgrains had 
become irregular from May. 1974. It is 
Stated that at that time the defendant was 
in possession of Rs, 7,80,802 advanced by 
the first plaintiff to the defendant and 
Rs. 1,35,261 advanced to the defendant by 
the second plaintiff for procurement of 
foodgrains which the defendant did not 
procure and did not supply. There was 
another agreement evidenced by writing 
dated 20th July, 1970 between the first 
plaintiff and the defendant whereby the 
defendant had agreed to make available 
on account of the first plaintiff cash, coins 
and notes of denominations required by 
the Manager of the said tea estate in ex- 
change of cheques given in advance by 
the first plaintiff for an all inclusive 
charge of 44 paise per Rs. 100. It is alleg- 
ed that by a further agreement contained 
in or evidenced in writing dated lst April, 
1974 the first plaintiff had agreed to main- 
tain and did subsequently maintain a 
cash reserve of Rs. 2,00,000 with the de- 
fendant in connection with the aforesaid 
agreement. Interest at the rate of 11 per 
cent, per annum was payable on the said 
Rs. 2,00,000. [t is then alleged that by a 
writing dated 24th June, 1974 written at 
and sent from 21, Netaji Subhas Road the 
first plaintiff terminated the aforesaid 
agreement. At that time it is claimed that 
a sum of Rs. 3,79,464 belonging to the 
first plaintiff was in possession of the de- 
fendant pursuant to the aforesaid agree- 
ment dated 20th July, 1970 and 1st April, 
1974. It is stated that the defendant has 
refused to pay the sum of Rs, 11,60,267 to 
the first plaintiff and Rs. 1,35,261 to the 
second plaintiff. The first plaintiff claims 
the sum of Rs. 11,60,267/20 and the second 
plaintiff claims Rs. 1,35.261/20 as money 
had and received by the defendant. There 
is also an alternative claim. There are 
some further additional claims, The suit 
was filed at Caleutta after having obtain- 
5 Pie under Clause 12 of the Letters 
atent. 


2. Leave under Clause 12 of the 
Letters Patent was obtained by averments 
made in. paragraphs 5, 7 and 10 of the 
plaint. In paragraph 5 itis alleged that 
that the letter dated 15th July, 1974 was 
written and sent from Calcutta. In para- 
graph 7 it is similarly stated that the let- 
ter dated 24th June, 1974 was written and 
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sent from Calcutta within jurisdiction of 
this Court but none of these letters was 
received at Calcutta, or the communica- 
tion did not become effective until the 
recepient received the letters in question 


` In paragraph 10 it is alleged that pay- 


ments were made from Netaji Subhas 
Road in the town of Calcutta within the 
jurisdiction of this court. The defendant 
asks for a stay of the suit on various 
grounds but mainly on the ground of 


- balance of convenience, The averments 


upon which the stay is asked for have 
been set out in paragraph 12 of the peti- 
tion and it would be material to set out 
the said paragraph in extenso: 


“On the other hand your petitioner 
states that the alleged cause of action of 
the plaintiffs arose entirely in Dibrugarh 
in the State of Assam and each and every 
fact or circumstance relating to the dis- 
putes and differences between the parties 
took place in Assam as will appear, inter 
alia, from the following facts:— 


(a) All the agreements referred to in 
the plaint were signed and/or executed at 
Dibrugarh in Assam. 

(b) All the agreements were wholly 
and entirely performed and/or given 
effect to at Dibrugarh in Assam. 

(c) All supplies of foodgrains, sales 
or delivery of coins ete., were made at 
and from Dibrugarh in Assam. 


(d) All moneys were paid and/or re- 
ceived at Dibrugarh in Assam. 

(e) The Tea Estates to which the food 
grains were supplied as also the coins are 
rey in the district of Dibrugarh in 

sam 


(f} Your petitioner and/or his eect 
cessors-in-interest have been carrying on 
business at Dibrugarh for over one hun- 
dred years and $9.5 per cent. of your pe- 
titioner’s business is in Assam. The said 
Calcutta office of your petitioner merely 
looks after tea sales from your petitioner’s 
tea gardens in Assam and does nothing 
else, and such tea sales have nothing 
whatever to do with the present suit. 


(g) All books, papers, documents, let- 
ters etc.. which are in any way relevant 
to the disputes and differences between 
the parties hereto are located in Dibru- 
garh in Assam, The whole of the corres- © 
pondences between the parties took place 
and/or passed in Assam. 


(h) The witnesses that will. be neces- 
sary. to substantiate your petitioner’s de- 
fence and/or prove your  petitioner’s 
counter-claim are all in Assam. It is im- 
possible to secure the attendance of such 
witnesses in this Hon'ble Court. In order 
to substantiate your petitioner’s defence 
as also to establish your petitioner’s coun- 
ter-claim against the plaintiffs the follow- 
ing persons at least would be required to 
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give evidence and all of thêm are in 
Assam and they cannot be brought down 
to Calcutta without incurring: expenditure 
of such a large amount that it would be 
wholly disproportionate to the relief that 
your petitioner might obtain: . 

(i) Sri S. L, Saraogi of Dibrugarh be~- 
ing the Accountant of your petitioner's 
Assam business which’ handled the food- 


grains and coins supply under the con- 
iracts in suit. yi 
(ii) Sri R. K. Varma of Dibrugarh 


_being the departmental in-charge of your 
petitioner’s said Assam business referred 
to in clause (i) hereof. i 


(iii) Several Transport. 
and/or lorry owners and/or lorry drivers 
who delivered the foodgrains to the tea 
es'ate belonging -to the plaintiffs ‘in 


Assam. In addition there are the stores | 


and godown .keepers relating to the food- 
grains supply who are all in Assam, | 


(iv) The Grain Distributing Officer, 
Assam Branch. Indian Tea Association 
(A.B.1.T.A.) Dibrugarh Circle in the dis- 
trict of Dibrugarh in Assam is a very 
vital witness tecausé all the dealings and 
transactions took place through him as 
will appear from the said agreement 
dated ist August, 1972. The records of the 
said Grain Distributing Officer, his books, 
papers and documents are absolutely 
essential to establish your petitioner’s de- 
- fence and/or counter-claim against the 
plaintiffs and all such books, papers and 
documents are in Assam and cannot be 
brought down to Calcutta, The procedure 
was that the said Grain Distributing Offi- 


cer gave instructions with regard to the. 


supply of foodgrains to the particular 
tea gardens to your petitioner, and after 
such supplies were effected by your peti- 
tioner statements with regard thereto 
were submitted by your petitioner to the 
Grain Distributing Officer who in his turn 
prepared the bills and submitted the 
same to the plaintiffs. Payments were 
thereupon made by the plaintiffs to the 
Grain Distributing Officer who forwarded 
the same to your petitioner. In the cir- 
cumstances, the Grain Distributing Offi- 
. cer and his records are absolutely essen- 
tial to establish your petitioner’s defence 
in the above suit. It is impossible to ge 
' G.D.O. in Calcutta. 


(i) Your petitioner is a permanent 
resident of Dibrugarh in Assam and he 
does not or the members of the joint 
family do not reside in Calcutta. Your 
petitioner's entire business is in Assam 
and it will be extremely costly and waste- 
ful if your petitioner, has to come down to 
Calcutta and contest the suit from day to 
day. The disputes between the parties in 
this suit are entirely Assam based and in 
fact the plaintiffs themselves do the whole 
of their business in Assam so far as is re- 
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levant or material for the purpose of this 
suit. Nothing at all toox place in Calcutta 
and even the plaintiffs: letter of termina- 
tion was sent to your retitioner at Assam. 
A true copy of the said letter is annexed 
hereto and marked with the letter ‘P’. 


zE (i) Every other material fact which 
is in any way connected with the disputes 
and differences between the parties here- 
to arose and/or took place in Assam. 
Your petitioner has nothing to do with 
the Calcutta offices of the plaintiffs.” - 


' 3. _- In the = affidavit-in-opposition 
the said averments are denied vaguely 
‘put it-is not stated in what way. it would 
be inconvenient for tke plaintiff to have. 
the suit tried at Dibruzarh. The plaintiffs 
have their offices at Dikrugarh, the trans- 
actions took place in Dibrugarh in Assam. 
It is nobody’s case that any material evi- 
dence or document is in.Calecutta within 
the jurisdiction of this Court, 


4, The princicrles upon which 
courts should exercise the power of stay- 
ing a suit are well settled. In this connec- 
tion, reliance may be nlaced on the. deci- 
sion in the case of Logan v. Bank of Scot- 
land, (1906) 1 KB 141 at p. 145 where it 
was observed that the court would stay . 
an action brought witnin the jurisdiction 
in respect of a cause cf action arising out 
of the jurisdiction if setisfied that no in- 
justice would be done thereby to the 
plaintiff and that the defendant would be ` 
subjected to such injustice in defending 
the action as would amount to vexation 
and oppression to which he would not be 
subject to if an actior had been brought 
in another accessible court, where cause 
of action arose. 


5, The same principle was reite- 
rated in the decision in re: Norton’s 
Settlement, Norton v. Norton, reported in 
(1908) 1 Ch D 471. This court also in the 
case of Hansraj Bajaj 7. The Indian Over- 
seas Bank Ltd., AIR 1956 Cal 33 had the 
occasion to consider. this question. The 
court observed that under Section 151 of 
the Code of Civil Procedure juris- 
diction to stay an otnerwise competent 
suit was- to be sparing-y exercised and 
only for the ends of justice or to prevent 
abuse of the process of the court and 
within the strict limit of rigorous condi- 
tions, The court had evolved.certain prin- 
ciples in this regard. The first principle 
was that a mere balance of convenience 
was not a sufficient ground for depriving 


- a plaintiff of his righ: of prosecuting his 


action in or his right of access to the com- 
petent courts of law. The second princi- 
ple was that the court stayed an action 
brought within the jurisdiction in respect 
of a cause of action arising entirely out of 
the jurisdiction when it was satisfied that 
the plaintiff would thereby suffer no in- 
justice- whereas if the action was continu- 
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ed the defendant would. in defending the 
action,- be the victim of such injustice as 
to amount to vexation and ompression 
. would not be caused to the plaintiff if she 


action was brought in another access:ble- 


court where the cause of action arose. In 
that case, the court had also indice:ed 
that the onus. was upon the defendan: to 


satisfy the court, first that the contiau- _ 


ance of the action would work an in*as- 
tice because it would be oppressive or 


vexatious for him or would be an akuse 


of the process of the court and, secondly 
also that the stay would not cause «ny 
injustice to the plaintiff. In that case it 
was held that the defendant had dis- 
charged his onus. 


6. Counsel for the plaintiffs ` con- 
tended before me that those were ceses 
where question of convenience arose 5e- 
tween different. countries. In the frst 
case, it was between Scotland and Eag- 
land; in the second case, it was betw2en 
India and England and in the third csse, 
it was between Malaysia and India. He 
further submitted that with the repid 
growth of transport facilities, distance was 
no longer a problem and distance was no 
longer of such importance as to deprive 


the plaintiff's right to chose the forum.. 


It is true that the plaintiff has right to 
chose its forum and such choice of foram 
would not normally be interfered with 
unless it is clearly established that by 
exercise of the choice of forum grave in- 
justice would be caused to the defendant 
and the suit would not cause any in- 
justice to the plaintiff. Within this limf:ed 
principle in my opinion, the courts still 
retain its inherent jurisdiction for stay.ng 
the suit, even with the rapid expansior. of 
transport facilities and even if the action 
is. brought in a competent court having 
jurisdiction to try the case, Furthermore 
no inconvenience to the vlaintiff will be 
caused by staying the suit. It has not bzen 
clearly stated that any of the witnesses or 
documents are in Calcutta, so that he 
stay of the suit in this court will canse 
any injustice to the plaintiff. Counsel for 
the plaintiffs further contended that -he 
plaintiffs had to pay a heavy court-~f2es 
and in the event they have to file a fresh 
suit after the present suit is stayed he 
plaintiffs would lose that amount of 
money and would suffer financial corse- 
quences, On behalf of the defendant it 
was stated that if as a result of this s-ay 
the plaintiffs have to insticute proceedings 
in other forum or:in other court or in 
arbitration proceedings, then the defen- 
dant is willing to give the plaintiff credit 
for Rs. 10,000 which is the total amount 


of court-fees paid in respect of filing of 


this suit. 


T. The other aspect of the matter 
upon which reliance was placed was based 
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on the contract dated Ist August. 1972, 
which contained, inter alia, as follows: 


ECL 12, The agreement shall be sub- 
ject to Dibrugarh Jurisdiction,” 

his was -the first agreement for suprly 
of the foodgrains. The entire cause of ac- 
tion of course was-in respect of three con- 
tracts and the other two contracts do not 
contain the similar clause. It must be 
noted that. this was the main contract and 
It is a factor, which though not decisive 
in this case is a factor which, in my opin- 
ion should be taken into consideration by 
the court in staying a suit. 


‘8. In the premises aforesaid and 
having regard to the facts end circum- 
stances oi this case, in my opinion this 
sult ought to be stayed. But this will not 
prejudice the plaintiffs’ right to institute - 
proceedings for establishing their claims 
In proper forum, if otherwise they are 
entitled to. It is made clear that if as a 
result of the stay. the plaintiffs institute 
proceedings in other forum or in other 
courts of arbitration, the defendant will 
give the plaintiffs- credit for the sum of 
Rs. 10,006 as conceded by the counsel for 
the deferdant. In the facts and circum- 
stances of this case each party to pay and 
bear their own costs .There will be orders 
in terms of prayers (a), (b) and (ce). sub- 
ject to aforesaid direction. 

Suit stayed. 
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SANKAR PRASAD MITRA, C. J. AND 
SALIL KUMAR DATTA, J. 


The Assistant Collector of Customs, 
Special Section. Calcutta and others, Ap- 
pellants v. United India - Minerals Ltd., 
Respondent. 

Appeal No, 309 of 1971, D/- 12-6-1975. 

(A) Customs Act (1962), S. 114 — At- 
tempt to export goods improperly — Is 
punishable irrespective of the fact that 
exportation has already taken place. 

(Para 13) 
. (For detailed reasons see para 12 of 
the judgment.) 
.  {(B) Customs Act (1962), Ss. 114 and 
51 — Attempt to export goods without a 
valid licence — Clearance umder S. 51 
cannot exonerate party from penal pro- 
ceedings under. S. 114. X 

The law prohibits export of goods 
except under a valid licence, If export has 
been mace contrary to the provisions o 
the licence, the export is illegal and to 
the extent the export is illegal the res- 
pondent has failed to obey the law. Clear- 
ance under Sec 51 does not prevent the 
authorities from taking other steps open 
to them under the statute. AIR 1937 PC 
114 Relied on. ` (Para 19) 
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(C) Customs Act (1862), S. 2 (34) — 
“Proper oficer” — Meaning of. 

"Proper offcer”, in relation to any 
function to be performed under the Act 
means the Officer cf Customs who is as- 
signed those functions by the Board of 
the Collector of Customs. These proper 
Officers are inferior to Officers who con- 
Quet adjudication proceedings under Sec- 
tion 122, and exercise powers given to 
them by Chapter 14. These superior offi- 
cers cannot be hound by any decision 
taken by Officers inferior in rank. An 
order under Sec. 51 cannot be an impedi- 
ment to adjudication under the provisions 
of Chapter 14. (Para 21) 
Cases Referred: Chronological Paras 


AIR 1975 Cal 368 = 79 Cal WN 648 17 
(1973) 77 Cal WN 501 16 
AIR 1970 SC 1597 = (1969) 2 SCR 727 5 
(1969) Appeal No. 122 of 1969 (Cal) ` 12 
(1969) Appeal No. 29 of 1969 (Cal) ‘12 
AIR 1937 PC 114 = 1937 AC 610 18 


B. Das, A. K. Banerjee and D. Shome, 
for Appellants; R. N. Bajoria and D. K. 
Dhar, for Responder. 


SANKAR PRASAD MITRA, C. J. :— 
This is an appeal from a judgment -of 
Sabyasachi Mukharfi, J. delivered on 
January 20, 1971.* In an application under 
Art. 226 of the Constitution the petitioner, 
United India Minerals Ltd., which is the 
respondent in this appeal challenged a 
show-cause notice dated March 8, 1967 
issued by the Assistant Collector of Cus- 
toms, Special Section, Calcutta. the appel- 
lant No. 1 herein. The petitioner also 
challenged the proceedings under the 
gaid notice. 

2. The United India Minerals Ltd. 
is a company which carries on business of 
mining and exporting mica. In July and 
August, 1964, the company exported seve- 
ral cases of “No, 6 Black Spotted Loose 
Mica Splittings” of the 1st and 2nd quali- 
ties to Italy by S. S. “Malacća”. The goods 
were exported under. four separate ship- 
ping bills. On February 4, 1964 the Joint 
Chief Controller of Imports and Exports 
issued a Trade Notice whereby exports of 
some varities of Mica were prohibited and 
some varities were allowed to be export- 
ed subject to a minimum F.O.B._ price 
mer k. g. as specified in the Trade Notice. 
The export of Mica of varieties other than 
those specified in the Trade Notice could 
be exported without any restriction as to 
the minimum f.o.b. prices. “No. 6 Black 
Spotted Loose Mica Splittings” of the Ist 
and 2nd qualities were not specified in the 
Trade Notice. The same could be export- 
ed without any restriction as to the mini- 
mum f.o.b. price. The export of the seve- 
ral cases of "No. 58 Black Spotted Loose 
Mica Splittings” of the lst and 2nd qua- 


*Reported in 1971 Cri LJ 1370 (Cal) 
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lities were authorised by tha Joint Chief 
Controller of Exports, Calcutta, by en- 
dorsements made on the respective ship- 
ping bills. At the instance of the Apprai- - 
ser, Customs House, Calcutta, some of the 
cases of the goods selected at random 
were checked before permitting export. — 
It was found that the goods so selected 
were in conformity with the declaration 
made in the shipping bills, namely, that 
they were ‘No. 6 Black Spotted Loose 
Mica Splittings’ of the lst and 2nd quali- 
ties. And the appraiser made endorse- 
ments on the shipping bills testifying the 
above fact. 


3. On 8-3-1967 the Company was 
served with a show-~cause notice, By this 
notice the Company was asked to show- 
cause why penal action should not be 
taken against it under S. 114 (i) of the 
Customs Act, 1962: The notice has refer- 
red to various correspondence that passed 
between the company and the foreign 
buyers and thereafter, it is alleged that 
export of Mica from India was governed 
by the provisions and/or conditions stipu- 
lated in the Trade Notice dated February 
4, 1964. On reasonable belief that the 
documents useful for or relevant for the 
provisions of the Customs Act and goods 
Hable to be confiscated were secreted 
therein, the office premises of the com- 
pany and other connected places were 
searched by the Officers of the Customs 
House in October, 1964. In course of the 
search certain documents were seized, It 
was alleged in the show-cause notice that 
in order to circumvent or by-pass the pro- 
visions or stipulations contained in the 
Trade Notice of February 4. 1964 and in 
the Export Trade Control Restrictions, 


deliberate plans and arrangements were 


drawn up and implemented by the com- 
pany in collaboration with Italian buyers 
whereby the goods covered by the state- 
ments contained in the show-cause notice 
were exported as a result being misdes- 
cribed-and misdeclared as Black Spotted 
Mica Splittings. The goods were not Black 
Spotted Mica Splittings of the 1st and. 
2nd qualities, It is further alleged in the 
show-cause notice that the declaration 
was made to make it anpeer to the con- 
cerned authorities in India that the goods 
belonged to a variety for which no floor 
prices. were applicable. In the premises, 
the goods in question were exported and 
declarations to the concerned authorities 
were made on the basis of prices lower 
than the floor prices applicable to the 
actual goods exported. It is alleged fur- 
ther in the show-cause notice that there 
had been no declaration of the full ex- 
port value that was required to be paid; 
and Section 12 (1) of the Foreign Ex- 
change Regulation Act, 1947 and the No- 
tifications issued thereunder under Clause 
(3) of the Export Control Order, 1958 had 
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been violated. The show-cause notice mays 
that inasmuch as the goods which nad 
‘been exported were prohibited goeds, 


they had been exported in violation of the | 


law and as such under the provisions of 
Section 113 (d) read with Section 114 (i) 
of the Customs Act the goods were lieble 
to be confiscated and the .company was 
asked to show cause why penal. action 
should not be taken against the petitiomer. 

4, In the show-cause notice ‘wo 
charges were, therefore, levelled aga nst 
the company. The first charge was con- 
travention of Foreign Exchange Regula- 
tion Act, 1947. The second charge- was 
that the prohibited goods had been BX- 
ported without a valid order permitting 
the export and as such there was contra- 
vention of the relevant provisions of Sec- 

(Contd. on Col. 2) 


Offences 


Asst. Collector, Custcms v, U. I. 


Secon of this 


Minerals Ltd. {Prs, 3-7] Cal, 28 


tion 113 read with Section 114 of the Cue- 
toms Act, 1962. 


5. . So far as contravention of Sec- 
tion 12 (1) of the. Foreign Exchange Re- 
fulation Act is concerned, in view of the 
decision of the Supreme Court in (Unicon 
of India v. Shreeram Durgaprasad) AIR 
1970 SC 1597, the learned trial Judge has 
held that the notice is without jurisdic- 
tion. No arguments have been advanced 
before us disputing this decision of 
Sabyasachi Mukharji, J. The contentions 
before us were confined to Sections 113, 
114 and other relevant sections of the 
Customs Act, 1962. 


6. Mr. Bajoria, appearing for the 
respondent company, has drawn our at- 
tention to Section 167 (8) of the Sea Cus- 
toms Act, 1878. The provisions ran hus: 


‘Penalties 


—_—_—= 


Act to which 
the offence has 


refe-ence 





(1) If any goods, the importa- 18 and 19 


tion or exportation of whi 


is for the time being prohibit- 
ed or restricted by or under 
Chapter IV of this Act be 


imported into or exported 
from India contrary to such 
provision or restriction, or if 
any attempt be made so_ to 
.import or export any such 
goods; _ 


7. The above provisions have 
created. inter alia four offences for viela- 
tion of relevant laws viz., 

(i) importation of prohibited or res- 
tricted goods, 

(ii) exportation of prohibited or res- 

ted goods 


(iii) attempt to import prohibited or 
restricted goods and 

(iv) attempt to export prohibited or 
restricted goods, 


These provisions with alterations, we 
shall presently notice, have been intro- 
duced into the Customs Act of 1962, The 
relevant provisions of the latter Act are 
as follows:— . 


“Sec, 111. Confiscation of improperly 
imported goods. ete— The following 
goods brought from a place outside India 
shall be liable to confiscation: 
a : to es 

(d) any goods which are imported or 
attempted to be imported or are brouzht 
within the Indian Customs waters for the 
purpose of being imported, contrary to 
any prohibition imposed by or ‘under this 
Act or any other law for the time being 
in force;” 


Such goods shall be liable to 
confiscation; and any person 
concerned with any such of 
fence shall be liable to a penal- 
y not exceeding three times ° 
the value of the goods or not 
exceeding one thousand rupees, 
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(Sec. 112 provides for penalty for impro- 
per importation of goods, ete. We are not 
setting out the provisions of this section 
as they are not relevant for this appeal). 


"Sec, 113. Confiscation of goods at- 
tempted to. be improperly exported, ete.— 
The following export goods shall be Hable 
to confiscation: 

es 


ae 
(d) any goods attempted to be ex- 
ported or brought within the limits of any 
customs area for the purpose of being ex- 
ported, contrary to any prohibition impos- 
ed by or under this Act or any other law 
for the time being in force;:” l 


“Sec. 114. Penalty for attempt to ex- 
port goods improperly, etc.— Any person 
who, in relation to any goods. does or 
omits to do any act which act or omis- 
sion would render such goods liable to 
confiscation under Section 113, or abets 
ae coing or omission of such act shall be 

able, 


(i) in the case of goods in respect of 
which any prohibition is in force under 
this Act or any other law for the time 
being in force, to a penalty not exeeeding 
five times the value of the gooda or one 
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greatest; 
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rupees whichever is the 
“Export goods” eaporred bo in 
Séciion 113 bas been defined in Section 2 
(19) of the Act. “ ‘Export goods’ means 
any goods which sre to be taken out of 
India to a place outside India.” 


9. Comparing the relevant provi- 


sions of the Sea Customs Act 1878 with 
thase of the Customs Act of 1962, Mr. 
Bajoria has argued that the latter Act 
makes a distinction betweer attempt to 
import or export and the actual importa- 
tion or export tation. The scheme of the 
old Act is continued in the new Act so 
far as the import aspect is.concerned, but 
while dealing with export. actual exporta- 
tion which was provided for in the old 
Act was omitted in the new Act. The in- 
tention to leave out actual exportation is 
clear from the opening words of Section 
113 ss contrasted with those of Sec, lil 
read with the definition of “Export goods” 
in Section 2 (19). Section 111 (d) speaks 
of goods imported or attempted to be im- 
ported. Section 113 (d) merely speaks of 
goods attempted to be exported and deli- 
berately drops out goods actually export- 
ed, A comparison of the two sections, ac- 


cording to the learned counsel, leads to. 


the conclusion that the words "attempt to 
export” contemplate a case in which ex- 
portation has not taken place. In other 
werds, it contemplates a case of unsuc- 
cessful attempt—an attempt which «has 
not resulted in actual exportation. A suc- 
cessful attempt cannct-be brought within 
the scope of Section 113 fd). Lastly, Mr. 
Bajoria submitted that the Customs Act 
being a penal Statute and the proceedings 
thereunder being quasi-criminal, an inter- 
pretation favourable to the subject based 
on strict construction should be adopted. 
In this view of the matter, according to 
the learned counsel for the respondent, 
since the exportation in instant case had 
already taken place, no proceedings under 
Section 113 read with Section 114 of the 
Customs Act, 1962 could be taken against 
the responder. 

10. The show-cause notice was 
issued under Section 124 of the Customs 
Act, 1962. The relevant portions of the 
section run thus: 


“Sec, 124. Issue of show-cause notice 
before confiscation of goods, etc.— No 
order confiscating any goods or imposing 
any penalty on any person shall be made 
under this Chapter unless the owner of 
the goods or such person— À 


(a) is given a notice in writing imm- 
forming him of the grounds on which it is 
proposed to confiscate the goods or to im- 
pose a penalty: 

(>) is given an onnortunity of mak- 
ing a representation in writing within 
such reasonatle time as may be specified 
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in the notice against the grounds of con- 
fiscation or imposition of penalty men- 
tioned therein: and 

(c) is given a reasonable opportunity 

of being heard in the matter: 
Provided that the notice referred to in 
clause (a) and the representation referred 
to in clause (b) may, at the request of 
the person concerned, be oral.” 

Il. As we have seen. penalty for 
attempt to export goods improperly is im- 
posed under Section 114, By Section 122, 
the adjudicating officers have been em- 
powered to order confiscation of goods 
and also to impose penalties. The charge 
levelled against the respondent is that the 
respondent has exported goods of one 
quality misdescribing it as goods of an- 
other quality. In other words, the goods 
exported were not covered by the export 
licence referred to in the shipping bills. 
(Vide, paragraphs 9, 11 and 12 of the 
show-cause notice at pages 84 and 85 of 
the Paper Book}. 


12. | Now, the proposition that the 
Customs Authorities have no jurisdiction 
to inflict personal penalty in a case where 
the goods have already been exported 
from the country, does not appear to us 
to be tenable on the following grounds:— 


(i) Under Section 114. it is the doing 
of or an omission to do any act which is 
relevant for the purpcse of penalty and 
not the existence or non-existence of the 
goods at the time the show-cause notice 
is issued or the adjudication is made. 


(ii) The offence contemplated in Sec- 
tion 114 is an offence which arises under 
Section 113 and which are the ingredients 
of Section 114. 

(iii) Section 113 applies to export 
goods as defined in Section 2 (19), An of- 
fence is.committed under Section 113 (d) 
before the export. 


(iv) It is not the intention of the Act 
to pursue the goods after export. The Act 
contemplates punishment of the offender 
for the offence committed before the ex- 
port. From this point of view the omis- 
sion of actual exportation in the new Act 
is understandable, A liability to confisca- 
tion must be distinguished from physical 
possibility of confiscation, Goods already 


- exported cannot be physically confiscated. 


(v) If the offence is committed before 
the export, the actual export of the goods 
cannot wipe out the offence. According 
to the Act the offence. under Section 113 
(d) ean be committed only when the goods 
are within the country. This is in accord 
with the definition of “export goods” 
in Section 2 (19). Therefore, if the offence 
of “attempt to export” is complete when 
the goods are within the country, subse- 
quent exportation cannot put an:end to 
that offence or make any difference to the 
personal liability of the exporter. The 
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question, therefore, to be _ considered is 
whether the goods would be liable to con- 
fiscation for offence committed if the 
goods were within the country and had 
not been exported. Incidentally in Appeal 
No, 29 of 1969 (I. J. Rao v. Bibhuti Shu- 
san Bag), a Division Bench of this Court 
observed:— eek 

“Mr. Banerji contended that evan if 
the findings.of Mr. Justice.Ghose are cor- 
rect his order quashing the - entire pro- 
ceedings against the respondent is wrong. 
He argued that for -many of the offences 
under the Customs Act, the Customs Au- 
thorities can proceed against the soods 
as well as against the persons’ who have 
contravened Customs laws. Thus the Cus- 
toms Authorities often impose a penalty 
and at.the same.time order confiscation of 
the goods.:In the present’ proceedings 
even if the detention of the goods br the 
Customs authorities be found illegal and 
if the petitioners get an order for return 
of the goods to them, there is no reason 
why the entire proceedings shoulc be 
quashed. The Customs Authorities still 
have jurisdiction to initiate proceedings 
against the petitioners and impose upon 
them personal liability by way of the 
fine. This contention of Mr. Baneri 1S 
quite correct.” ie 2 
This view ‘of the Division Bench was sup- 
ported by another Division Bench of this 
Court in Appeal No, 122 of 1969 (Shaikh 
of Customs for Preventive (T)). 

(vi) -The words “would render such 
goods liable to confiscation” in Section 114 
have been used in a notional or hypothe- 
tical sense, The expression “would ren- 
der” refers’ to ‘the time when the goods 
are brought into the, Customs area for 
export or an attempt is made to export. 
In this sense the’ words . “would render 
liable” do not seem to be inappropriste as 
export of goods always include an attempt 
to export goods; whether the attempt 1s 
successful or unsuccessful makes, in our 
opinion, no difference. >>=. 

(vii) Unless we construe Sectior 113 
(d) in this manner, we shall land in absur- 
dities. Forrinstance, let us take-.a case in 
which goods are brought within the Cus- 
toms ‘area in an attempt to export ill=gal- 
ly and ‘the exporter faced with the possi- 
bility of detection tries to escape wita the 
soods and while he ‘is escaping, the goods 
fall into the river or the sea, Can it _ be 
said that the exporter cannot be punish- 
ed for attempt to export? Obviously an- 
swer is in the negative, , 


13. For all the reasons aforesaid 
we are of the view that an attempt to ex- 
port is punishable under Section 114 
irrespective of the fact that exportation 
has already taken place. Moreover the 


Mohammed Sayeed v, Assistant Coll=ctor. 


notice in the instant case is a notice both 


Asst, Collector, Customs v. U. I. 


respondent has 
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under Setcion 113 (d) as well as under 


Section 113 (i), which is as follows:— 
“sec,.113. Confiscation of goods at- 
tempted to be improperly exported, etc.-- 
The following export goods shall be liable 
to confiscation:— l 
$k xx 


(i) any dutiable or prohibited goods 


` which do not correspond in any material 


oes with the entry made under this 
Cl EEE 3 


14, The case of the Customs Au- 
thorities in the instant appeal is that the 
committed an offence 
under Section 113 (i) also. And in view of 
what we have stated above, it seems io 


‘us that it is possible to ‘bring this case 


within Section 113 (i). 

15. Mr. Bajoria then invited our 
attentian to Section 51 of the Customs 
Act, 1952. Section 51 is in the following 
terms:— 

‘““Cl2arance of goods for exportation.-- 
Where the proper Officer is satisfied that 
any gocds entered for export are not pro- 
hibited goods and the exporter has paid 
the duty, if any, assessed thereon and any 
charges payable under this Act in resnect 
of the same, the proper officer may make 
an order permitting clearance and lead- 


ing of the goods for exportation.” 


16. Mr. Bajoria says that in the 
present case the proper Officer has per- 
mitted clearance of the goods and loading 


of the goods for exportation. Under. Sec- 
tion 130 of the Act the Central Board of 


Revenu2? had powers of revision of the 
order of the ‘proper officer’ but that 
power aad to be exercised within two 
years under sub-section (2) of Sec, 130, 
which had expired. In this view of . the 
matter Mr. Bajoria contends that no other 
penal ‘action can be taken against the res- 


. pondent. Secondly, the goods which have 


already ‘been exported pursuant to an 
order made under Section 51 cannot be 
deemed to be “export goods” within the 
meaning. of Section 2 (19): vide Jute In- 
vestment Co. v. S. K. Srivastava (1973) 
77 Cal. W. N. 501. . f 
_ I4. „Similar, arguments were ad- 
vanced before us in Appeal No. 47 of 
1973. = (Reported in AIR 1975 Cal 368) 
(Collector of Customs and Central Excise, | 
West. Bengal v. . Hindusthan Motors 
Ltd.) with reference to S. 47 of the Cus- 
toms Act 1962. The language of Sec. 47 
is similar to that of Sec. 51. Sec. 47 is as 
follows-— . > -> 


“Clearance of goods for home con- 
sumpticn — Where the proper officer is 
satisfied that any goods entered for home 
consumption are not prohibited goods and 
the importer has paid the import duty, if 
any. assessed thereon and any charges 
payable under this Act in respect of the 
same the proper officer may make -an 
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for home consumption.” 

18. It was argued before us that 
once the proper oficer has permitted 
clearance of the goods for home consump- 
tion no other penal proceedings could be 
taken against the party concerned. We 
have negatived this contention relying 
especially on a judgment of the Privy 
Council in Maritime Elec. Co. Ltd. v. 
General Dairies Ltd. (1937) AC 610 = 
(AIR 1937 PC 114): The New Brunswick 
Public Utilities Act prohibited any public 
utility company from making any greafer 
or less charge for its services than that 
prescribed for the time being under the 
Act. By the negligence of its servants the 
Electricity Company rendered an account 
and was paid an amount based upon 
erroneous meter reading so that the con- 
sumers were charged for only one-tenths 
of the electricity actually used. In an 
action to recover the balance of nine- 
' tenths the Privy Council rejected a plea 
of estoppel. Lord Maugham delivering the 
judgment of the Privy Council has obser- 
ved: ag 

EEA Where, as here, the statute 
imposes a duty of a positive kind, not 
avoidable by the | performance of any 


formality, for the doing of the very act - 


which tha plaintiff seeks to do, it is not 
open to the defendant to set up an estop- 
pel to prevent it. This conclusion must 
follow- from the 


which, in certain special circumstances, 
can be invoked by a party to an action: 
it cannot, therefore. avail, in such a case 
to release the plaintiff from an obligation 
to obey such a Statute, nor can it enable 


the defendant to escape from a statutory 


obligation of such a kind on his part. It 

is immaterial whether the obligation is 

onerous or otherwise: to the party suing. 

ae duty of each party is to obey the 
w.” 


19. It may be.that the Customs 
Authorities failed to perform their statu- 
tory duties by allowing goods not covered 
by a valid licence to be exported relying 
on the respondents representations as to 
quality and the result of the random 
checking they had carried out. But that 
did not exonerate the respondent from 
doing its duty under the law. The law 


prohibited export of goods except under 


a valid licence. If export has been made 
contrary to the provisions of the licence, 
the export is illegal and to the extent the 
export is illegal the respondent has failed 
to obey the law, Clearance under Sec. 51 
does not, in our opinion, prevent the 
authorities from taking other steps open 
to them under the statute. 


20. Secondly. the contention that 
the goods had ceased to be “export goods” 


i 


K. K. Modi v. Union of India 
orde: permitting clesrance of the. goods 


circumstances that _ 
an estoppel is only a rule of evidence 


A.L R. 
cannot be upheid inasmuch as the ofence 


in question was committed before phe 
goods were exported away, 
2i. Thirdly, th» order under 


Sec. 51 is passed by “a proper officer.” 
In Sec. :2 (34) of the Aet “proper officer” 
has been defined. “Proper Cfficer.” in 
relation to any function to be performed 
under this Act means tne Officer of Cus- 
toms who is assigned those functions 
by the Board or tthe Collector} 
of Customs. These ‘proper Officers 
are inferior to Officer who conduct ad- 
judication proceedings under See 122. of 
the Act, and exercise. powers given to 
them by Chapter 14 of the Act. These 
superior officers cannot be bound by any 
decision taken by Officers inferior in 
rank. From this point of view as: wel, an! 
order under Sec. 51 camnot be an impedi- 
ment to adjudication urder the provisions 
of Chapter 14 of the Azt. 

22. In the result, we are of 
opinion fhat the notize to show-causé. 
dated March 8, 1967 in so far as it alleg 
contravention of Sec. 113 read with. 
Sec. 114 (i) of the Customs Act, 1962 ie 
valid, and the appeal is allowed to thie 
extent. The Rule issued by the learned’ 
trial Judge in respect of contravention of 
Sec, 113 read with Sec. 114 (i) is dischar«: 
ged and all interim orders in ` respect 
thereto are vacated, There will be no 
order as to costs. There will be a stay of: 
operation of this order for six weeks.. 

S. K. DATTA, J.:— I agree. 

Order accordingly, 
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Krishna Kumar Modi, Petitioner vy, 
Union of Indie and others, Opposite Par- 


ties. 
aS R. No. 8058 (W) of 1975: D/- 24-%u 


19 

(A) Constitution of India, Arts. 352: 
(1), 359 — Proclama‘icn of emergency 
under S. 352 (1) — Effect. 


It is now well settled that during tha. 
continuance of the proclamation of emer- 
gency under Article 352 (1) of the Consti- 
tution the validity of an order made under: 
Art. 359 of the Constitution suspending: 
the right to move any court for enforce- 
ment of any of the fundamental rights 
cannot be- challenged as it is a power vest» 
ed in the President by Art. 359 of the 
Constitution. AIR 1968 SC 765, Followed, 

(Para 6 

Tt is also well settied that the queg- 
tion that there is no rule of emergency 
justifying the continuance of the proela= 
mation of Emergency cannot be agitated 
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in the writ court as it is entirely. tc the 
subjective satisfaction of the Preszdent. 
AIR 1974 SC 806, Followed. 
But nonetheless this suspensicn of 

the wight to move for enforcement ot cer- 
tain fundamental rights in court by the 
Presidential order does not create any 
embargo on the right to challenge the 
validity of the order of detention on-other 
ounds. AIR 1945 PC 156 and AIF 1967 
483, ‘Relied on. (Para 7) 


(B) Conservation of Foreign Excange 

and ‘Prevention of Smuggling Act-yvities 
Act (1974), S. 3 — Purpose of detention. 
(Interpretation of Statutes — Punitive 
and preventive statutes —— Differenee be- 
tween their purpose and scope). — 

‘The law of Preventive Detenti«n is 
designed ‘to prevent a person from indulg- 
ing in acts prejudicial to the security of 
the State whereas the punitive lawr are 
designed to prosecute a person for com- 
mission or omission of acts which makes 
him liable for punishment under the said 


X 
$ 


law. Thus the primary objective of puni- . 


tive law is to launch a prosecution io im- 
pose punishment on a person for his com- 
mitting offences. Hence order of det=ntion 
under S. ‘3 cannot be challenged or the 
ground that the person to be desained 
could have been dealt with unde- the 
punitive laws of the country. ATE 1974 
SC ‘2154, Relied on. i (Fara 9) 


(C) Constitution of India, Art. 226 — 
‘Petitioner (against whom detention order 
‘was already passed) obtaining iatermm 
order of injunction against threat. œŒ pre- 
verdive detention — Detention order not 
before the Court — Extension of imterim 
order refused, 

Held in this case the detention order 
had not been challenged and the sarse be- 
ing mot before the court it was not possi- 
ble for the court to hold on surmises that 
the :petitioner if he were to challeng= that 
order of detention would have succeeded. 
Hence interim order could not be extend- 
Cases Referred: Chronological. Paras 
ATR 1975 SC 1165 = 1975 Cri LJ 93: 9 
(1975) 1 Cal Ly 532 5, 10 
AIR 1974 SC 806 = 1974 Cri LJ 690 7 
AIR 1974 SC 2154 = 1974 Cri LJ 1479 9 
ATR 1971 SC 1731 © 10 
AIR 1968 SC 765 = 1968 Cri LJ 772 = 

1968 Lab IC 872 l 6 
AIR 1967 SC 483 = 1967 Cri LJ 52% 7 
AIR 1945 PC 156 = 72 Ind App 241 7 

5. D. Banerjee and Ashoke Gaaguly, 
for Petitioner; Nani Coomer Chakreborty 
and Bhagawati Banerjee, for Unim of 
India: P. R. Roy and Mrs. Uma Sanyal, 
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for the State. 


ORDER :— This is an applicaticn - for 
vacating the interim order of injunction 


issued on March 20, 1975 at the time of 
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issuance of the said rule The interim 
order has been issued in terms of prayer 
of the petition i.e. infunction restraining 
the respondents and/or their subordinates 
and/or servants and each one of them 
from passing any order of detention 
against the petitioner or from arresting 
or detaining the petitioner under the Con- 
eervation of Foreign Exchange and Pre- 
vention of Smuggling Activities Act (Act 
52 of 1974) or any order that may be pass- 
ed under any provision of any other sta- 
tute having the force of preventive deten- 
tion against the petitioner on the basis of 
search and seizure dated October 15, 1974 
for a period of eight weeks with liberty 
to the petitioner to apply for extension of 
the said interim order upon notice to the 


. respondents Nos, 2, 4 and 6. Pursuant to 


the leave granted the petitioner also filed 
an application for extension of the inte- 
rim order of injunction. ` 


_ @ In paragraph 2 of the applica- 
tion for vacating the interim injunction 
it has ‘been averred that on October 15, 
1974 on the basis of an information the 
officers of the Customs, Preventive and 
Intelligence Branch, West Bengal. Cal- 
cutta visited the General Post Office, Cal- 
cutta and apprehended two persons— the 
petitioner and Sri Nanik Sahani and 
found in their possession postal insured 
parcels bearing Nos. 620 and 622 Kalba 
Devi Road, Bombay 564, 565, 566, 609 and 
611 of Ram Wady Bombay in presence of 
two independent witnesses. The said par- 
cels were found to have been despatched 
by one Sri S. K. Haralalka of 78 Dadi 
Sethi, Bombay — addressed to Sri S. S. 
Kedia, C/o. Rubi General Insurance Co. 
Ltd. of 8, India Exchange Place, Calcutta- 
1. It has been further averred that on 
examination of the contents of the said 
parcels in presence of the petitioner and 
Sri Nanik Sahani and two independent 
witnesses, the said parcels were found to 
contain synthetic fabrics of Japan origin 
measuring 184.60 metres valued at Rupees 
14,768. The said goods were seized on the 
reasonable belief that they were smuggl- 
ed goods imported into India in violation 
of Customs Act and other laws. It has 
been further stated that the petitioner 
admitted his guilt and could not produce 
any evidence to prove his ‘bona fide pos- 
session and legal importation of synthetic 
fabrics of foreign origin. It has also been 
stated that after due investigation by the 
officers of the Customs and Central Ex- 
cise Department the petitioner was found 
to have ‘been acting in an organised- man- 
ner in smuggling synthetic fabric from 
Bombay through his associates S. S. Kedia 
and O. P. Lara alias Om Prakash Lara and 
has been doing business in Calcutta. It 
has been stated that the Customs and 
Central Excise Department have placed 
the said materials before the. detaining 
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authority for their consideration: whereon 
an order of detention under Section 3 of 
the Conservation of Foreign Exchange 
and Prevention of Smuggling Activities 
Act, 1974 has been made on- Feb, 24, 1975 
for preventing the petitioner from indulg- 
ing in transporting smuggled goods, The 
petitioner has absconded and has been 
avoiding arrest. As such the order of de- 


tention could not be served. on ‘the peti-~. 


tioner by the State Government. It ‘has 
been submitted that sfter the passing of 
the order of detention the petitioner can- 
not get any relief unless the said order of 
detention is challenged before the appro- 
priate forum. It has further been submit- 
ted that the petitioner is not entitled as 
a matter of right to zet the interim bail 
and the’court’s discretion in the matter of 
granting bail is regulated by well esta- 
blished principle that the party should 
establish prima facie that the case is 
bound to succeed. The petitioner is not 
entitled to get any extension of the inte- 
rim order nor he is entitled to get any 
interim order in the form in which it has 
been obtained. | 


3. In the application for extension 
of interim order it has been stated that 
the said postal parcels were with Nanik 


Sahani who had carried the same which > 


were consigned to Shyam Sundar Kedia 
who took delivery of the same. It has 
been stated that on opening the said par- 
cels only a few pieces measuring about 
3 metres each in item No. 3 bore foreign 
markings while the rest did not have any 
such foreign markings at all. It is stated 
that such types of fabrics are’ manufac- 
tured in India and are available in abun- 
dance in the market. The investigation 
has not yet been completed and it is yet 
to be established that the textile in ques- 
tion is of foreign origin and not manufac- 
tured in India. It has been stated that the 
petitioner with whom there was no mate- 
rial had been arrested with deliberate 
motive of implicating him and there is no 
evidence to justify his arrest. It has been 
Stated that the officers of the Customs De- 
‘partment were found roaming in the vici- 
nitv of the petitioner's residence and they 
are giving out that the petitioner will be 
arrested and detained under the Conser- 
vation of Foreign’ Exchange and Preven- 
tion of Smuggling Activities Act, 1974. It 
has been submitted that the petitioner is 
entitled to invoke the writ iurisdiction of 
this Court against any purported threat of 
his fundamental right and he need not 
wait till the threat is ‘actually put into 
action. It has been submitted further that 
the antecedents of the petitioner are ab- 
solutely clean and above board and he is 
in no way connected with any foreign 
exchange and/or smuggling racket and as 
such there is not the remotest possibility 
‘of his indulging in any act of smuggling. 
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-that the criminal case started at the 
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Tt has also been submited that there can- 
not be any valid satisfaction of the ‘au- 


‘thorities concerned: for passing “an. order 


of detention under- the said Act, Peti- 
tioner has’ also filed ar affidavit-in-opnpo- 
sition denying the- statements. and allega- 
tions in the application for vacating inte- 
rim order and reiterating the statements 
and contentions:made in the application 
for extension of interim order. The res- 
pondents have also filed a counter to the 
application for extension of interim order 
reiterating the statements and conten- 
tions made in the applization for vacating 
interim order and denying the statements 
and contentions made m the application 
for extension of interim order. 


4. Mr, Sankar Des Banerjee, learn- 
ed Advocate appearing on behalf of the 
petitioner in support of the ~ application 
for extension of tha interim order sub- 
mitted that the parcels zontaining the said 
textiles were addressed to Shyam Sundar 
Kedia who took deliver» of the same from 
the General Post Office and the same were 
In possession of Nanik Sahani. The peti- 
tioner was never in possession of the said 
parcels nor he had any connection with 
the said parcels and as such there cannot 
be made any order of: detention against 
the petitioner under the said Act. In fur- 
therance of his.aforesaid contention Mr. 
Banerjee has submitted that the petitioner 


. has never indulged in any smuggling acti~ 


vities nor has he previously dealt with 
any smuggled goods ard the antecedents 
of the petitioner are absolutely clean and 
above ‘board, Mr. Banerjee has submitted 
in- 
Stance of the Customs Authorities is still 
under investigation by the Customs Au- 
thorities and the said investigation has 
not been finalised and no final opinion has 
been formed by the investigating autho- 
rities in this matter that the textiles in 
question are of foreign origin and as such 
no order of detention under the said Act 
can be made now inasmuch as the pre- 
requisite for the passing of such an order 
i.e. the satisfaction of the detaining au- 
thority has not been noz can be made nor 
there is any formation of opinion. It has 
also been submitted that a criminal case 


is pending. over the same matter. So an 


order of detention under the said Act can- 
not be made in respect of the self-same 
acts of commission or omission which are 
subject-matter of the said criminal pro- 
ceedings and’ such an order of detention, 
if made, will be bad. He submitted fur- 
ther that if an order of detention is made 
it will in effect preven: the adjudication 
of the pending criminal case for the spe- 
cific offences alleged in accordance with 
the law. Mr. Banerjee kas also contended . 
that the petitioner is competent to move 
the writ jurisdiction ageinst any purport- 
ed threat of his fundam=ntal right and as 
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such the interica order issued is not at all 
bad and the same should ‘be exiended till 
the disposal of the rule in consideratior of 
the ‘balance of convenience and incorwe- 
nience of the parties. 


ð% Mr. Nani Kumar Chakrabo-ty, | 


learned Advocate appearing on behalz of 
the respondents Nos. 1. 4. 5. 6 and 7 nas 
submitted that the textiles seized -are 
found to be of foreign origin and the paii- 
tioner also admitted his guilt in smu-zgl- 
ing those goods, The detaining autho-ity 
on due consideration of the materials 
placed before him by the officers of the 
Customs and Central Excise Department 
and on being duly satisfied and acter 
proper application of mind had passec an 
order of detention on 24-2-1975 agenst 
the petitioner-in order to prevent -the 
petitioner from indulging in smugging 
goods and as such the said order of de- 
tention is a valid order. Mr. Chakraberty 
further submitted that after the paszing 
of the order of detention the petiticner 
could not get any relief unless and tntil 
he challenges that order in the premer 
forum. It is therefore submitted that the 
interim order of injunction should be 
vacated and should not be extended at all. 
Mr, Chakraborty has also submitted -hat 
the. order of detention of the petiti-ner 
- was passed long before the issue of this 
rule and the petitioner by suppressing 
those facts obtained this rule and interim 
order and as such this interim order of 
injunction is liable to be vacated on. the 
ground of suppression of material facis. 
Mr. Chakraborty also submitted that: the 
order of detention has been passed by the 
appropriate authority after proper ampli- 
cation of mind and after subjective satis- 
faction. In such a case the only remedy 
for the petitioner is to challenge the said 
detention order by way of a wri o 
Habeas Corpus and the interim order of 
injunction cannot be issued unless and 
until it is established prima facie tha~ the 
case is bound to succeed. In support at his 
aforesaid contention Mr. Chakrabort+ re- 
ferred to a decision pronounced by Chit- 
tosh Mukheriee, J. in Civil Rule No, 2102 
(W) of 1975 made on March 24th, 1375.* 
Mr. Chakraborty has further subm ‘ted 
that Art. 21 of the Constitution heving 
been suspended the writ application for 
enforcement of fundamental rights under 
Arts. 14, 19 and 22 is not maintainatie. 


6. The President of India on De- 
cember 3, 1971 made a proclamation of 
Emergency under Art. 352 (1) of the Con- 
stitution. The said proclamation of emer- 
gency is in force and has not been revok- 
ed. Thereafter on December 23, 197+ the 
President has made an order under Art. 
359 (1) of the Constitution declaring that 
BN yee ee ee ee 
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the right to move any court for orders of 
deiention which kave already been made 
or which may ‘hereafter be made under 
the Conservation of Foreign Exchange 
and Prevention of Smuggling Activities 
Act, 1974 (Act 52 of 1974) or with respect 
to any other action (including the making 
of any declaration under Section 9 of the 
said Act) which has already been or may 
hereafter be, taken or omitted to be taken 
In respect of detention under such orders 
for the enforcement of the rights confer- 
red by Article 21 and clause (4), clause 
(5) read with clause (6) and clause (7) of 
Article 22 of the Constitution and all pro- 
ceedings pending :n any court for the en- 
forcement of any of the aforesaid rights 
with respect to orders of detention made 
under the said Act or any other action 
taken or omitted to be taken in respect of 
detention under such orders shall remain 
suspended for a period of six months 
from the date of issue of this order or the 
period during which the proclamation of 
emergency is in force, whichever period 
expires earlier. This order thus had spent 
its force after expiry of six months i.e. 
on 22nd June, 1¢75. Thereafter an order 
has been made by the President under 
Article 359 of the Constitution suspending 
the right to move any court for enforce- 
ment of the fundamental rights guaran- 
teed by Articles 14, 21 and 22 of the Con- 
stitution. It is now well settled that dur- 
ing the continuance of the proclamation 
of emergency under Article 352 (1) of the 
Constitution the validity of en order made 
under Article 359 of the Constitution sus- 
pending the righi to move any court for 
enforcement of any of the fundamental 
rights cannot be challenged as it is a 
power vested in the President by Article 
359 of the Constitution, In this connection 
reference may be made to decision of the 
Supreme Court in AIR 1968 SC 765 Mohd. 
Yaqub v. State of Jammu and Kashmir 
where it has been held: 


“There is nothing in Article 359 
which in any way limits the power of the 
President to suspend the enforcement of 
any of the fundemental rights conferred 
by Part Il. It is to our mind quite clear 
that the President has the power to sus- 
pend- the enforcement of any of the fun- 
damental rights conferred by Part TII and 
there is nothing thereunder which makes 
a distinction between one fundamental 
right or another..As Article 359 stands, 
it seems to us, it clearly envisages that 
once a proclamation of emergency has 
been issued. the security of India or any 
part of the territory thereof may require 
that the President should suspend the 
enforcement of any of the fundamental 
rights conferred by Part III. There is in 
our opinion no scope for inquiry into the 
question whether the fundamental right 
the enforcement of which the President - 
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has suspended under Article 359 has any- 
thing to do with the security of India 
which is threatened whether by war or 
external aggression or internal disturb- 
ance, for Article 359 posits that it may be 
necessary for the President to suspend 
eny of the fundamental rights in Part II 
for the sake of the security of India. 
There is thus a basic assumption in Arti- 
cle 359 that it may be necessary for the 
President to susnerd the enforcement of 
any of the fundamental rights conferred 
by Part IIJ in the interest of the security 
of India. If he considers that necessary, 
it is unnecessary in the face of thet basic 
assumption to inquire whether enforce- 
ment of a particular fundamental right 
suspended by the President has anything 
to do with the security of India, for that 
is implicit in Article 359. It follows there- 
fore that it is open to the President to 
suspend the enforcement of any of the 
fundamental rights conferred by Part III 
by an order under Article 359 and this 
Article shows that wherever such suspen- 
sion is made :t is in the interest of. the 
security of India and no further proof of 
it is necessary.” 

yA It is also well settled that the 
question that there is no rule of emer- 
gency justifying the continuance of the 
proclamation of Em@rgency cannot be agi- 
tated in the writ court as it is entirely to 
the subjective satisfaction of the Presi- 
dent. In AIR 1974 SC 806 (807), Bhuth 
Nath Mate v. The-State of West Bengal 
it has been held by the Supreme Court: 

“It was argued that there was no 
rule of emergency and yet the proclama- 
‘tion remains unretracted with consequen- 
itial peril to fundamental rights. In our 
iview this is a political, not justiciable 
jissue and the appeal should be to the polls 
and not to the courts.” 


It has further been held:— 


“Academic exercises in constitutional 

law are not for courts but jurists and we 
decline to hold the continuance of emer-~ 
gency void.” 
But nonetheless this suspension of the 
right to move for enforcement of certain 
fundamental rights in court by the Presi- 
dential order does not create any embargo 
on the right to challenge the validity of 
the order of detention on other grounds. 
In Emperor v, Sitbnath “Banerjee, AIR 
1945 PC 156 the rescondent who had been 
detained under the Defence of India Rules 
1939 moved this Court for a writ of 
Habeas Corpus under Section 491 of the 
Code of Criminal Procedure, Repelling 
the contention on behalf of the Crown 
that the court has no jurisdiction to in- 
vestigate the validity of the orders it was 
observed i 


“It is quite a different thing to ques- 
tion the accuracy of a recital contained in 
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a duly authenticated order, particularly 
where that recital punports to state as 3. 
fact the carrying out 3f a condition neces- 
sary to the validity of making of that 
order. [n the norma! case, the existence 
of such a recital in a duly authenticated 
order will, in the absence of any evidence 
as to inaccuracy be accepted by a court as 
establishing that the necessary condition 
was fulfilled. The presence of the recital 
in the order will place a difficult burden . 
on the detenu to produce admissible evi- 
dence sufficient to establish a prima facie 
case that the recital is not accurate. Hence 
the Court had jurisdiction to investigate 
the validity of the order.” 


-The observation of Sibnath SBanerjee’s 


ease AIR 1945 PC 156 by the Privy Coun- 
cil was approved by the Supreme Court 
in Jaichand Lal Sethia v. The State of 
West Bengal, AIR 1967 SC 483 where it 
has been held:— 


“During the pencency of the Presi- 
dential order the validity of the Ordi- 
mance or any rule or order made there- 
under cannot be questioned on the ground 
that it contravenes Arts, 14, 21 and 22. 
But this limitation cannot preclude a citi- 
zen from challenging the validity of the 
Ordinance or any rul2 or order made 
thereunder on any other ground. If a 
citizen seeks to challenge the validity of 
the Ordinance, rule or order made there- 
under on any ground other than the con- 
travention of Arts. 14. 21 and 22 the Pre- 
sidential Order cannct come into opera- 
tion. It is not also open to a citizen to 
challenge the order on the ground of con- 
travention of Art. 19, ‘because as soon as 
a Proclamation of Emergency is issued by 
the President, under Art. 358 the provi- 
sions of Art. 19 are automatically sus- 
pended. But a citizen can challege the 
validity of the order n a ground other 
than those covered by Art. 358, or the 
Presidential Order issued under Arti- 
cle 359 (1).” 


8, The Conservation of Foreign 
Exchange and Prevention of Smuggling 
Activities Act 1974 (Act 52 of 1974) has 
been made to provide for preventive de- 
tention in certain cases for the purpose of 
conservation and augmentation of Foreign 
Exchange and Prevention of Smuggling 
Activities and for matters connected 
therewith Section 3 of the said Act em- 
powers the Central Government or the 
State Government or any officer of the 
Central Government not below the rank 
of a Joint Secretary to that Government 
specially empowered for the purpose of 
this section by that Covernment or any 
officer of the State Government not below 
the rank of the Secretery to the State 
Government specially empowered for ths 
purpose of this section by that Govern- 
ment to make an order for detention of a 
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person in order to prevent him from in- 
dulging in smuggling goods or engazing 
in transporting or cancelling or keeping 
smuggled goods. On December 18, 1374, 
the Chief Secretary to the Government ol 
West Bengal issued an order No. 21846 
H. S., which is quoted below:— 


"In exercise of the powers conferred 
by sub-section (1) of Section 3 of the Con- 
servation of Foreign Exchange and Pre- 
vention of Smuggling Activities Act, 2974 
(Act 52 of 1974) the Governor is pleased 
hereby to specially empower the Sezre=< 
tary to the Government of West Bersal, 
Home Department, for the purpose of the 
said Section. 

This order shall come into force on 
the 19th day of Dec, 1974.” 


9. The contention of Mr. Banerjee, 
learned Advocate appearing on behaf of 
the petitioner that the law of Preventive 
Detention cannot be applied in respect of 
acts for which punitive laws are adequate 
and sufficient and which can be adequate- 
ly dealt with under the punitive laws is 
based on a misconception of the purpose 
and scope of the punitive law as wel! as 
of the law of Preventive Detention. The 
law of Preventive Detention is desicsned 
to prevent a person from indulging in acts 
prejudicial to the security of the State 
whereas the punitive laws are designe to 
prosecute a person for commission or 
omission of acts which makes him liable 
for punishment under the said law. Thus 
the primary objective of punitive law is 
to launch a prosecution to impose purish- 
ment on a person for his committing of- 
fences. It is pertinent to refer in this con~ 
nection the observation of the Supreme 
Court in Haradhan Saha v. State of West 
Bengal, AIR 1974 SC 2154 It has seen 
held in the said case that the essential 
concept of preventive detention is tha- the 
detention of a person is not to punish him 
for something he has done but to prevent 
him from doing it the basis is the satis- 
faction of the Executive of a reasonable 
probability of the likelihood of the detenu 
acting in a manner similar to his past acts 
and preventing him by detention from do- 
ing the same. The criminal! convictioz. on 
the other hand is for an act already cone 
which can only be possible by trial and 
legal evidence. It has also been held in the 
said case =m- 


“The power of preventive detenticn is 
qualitatively different from punitive de- 
tention. The power of preventive deten- 
tion is a precautionary power exercised in 
reasonable anticipation. It may or may 
not relate to an offence. It is not a paral- 
lel proceeding. It does not overlap with 
prosecution even if it relies on certain 
facts for which prosecution may be laun- 
ched or may have ‘been launched. An 
order of preventive detention may be 
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made before or during prosecution, An 
order of preventive detention may be 
made with or without prosecution and in 
anticipation or after discharge or even. 
acquittal. The pendency of prosecution ig. 
no bar to. an order of preventive deten- 
tion. An order of preventive detention is 
also not a bar to prosecution.” 

The said decision has been relied’ upon in 
the case reported in AIR 1975 SC’ 1165. 
Samir Chatterjee v. The State of West 
aie as and it has been observed as fol- 

ws:— 


_ “A criminal case needs: evidence to 
establish the guilt of the accused’ beyond! 
reasonable doubt. The fact that such: evi- 
dence was not available does. not mean 
that the detaining authority had not be- 
fore him evidence on which he can be 
satisfied. This would not show that in ask- 
ing for discharge of the petitioner from 
the criminal cases the authorities were 
taking the easier course of preventive de- 
tention rather than. prosecuting him under 
the ordinary law of the land.” 


In view of the premises aforesaid this 
contention, of the learned Advocate 
for Rid petitioner is not sustainable and. 
so 


10. In this case it appears from 
the averments made in the application for 
vacating interim order that an order of 
detention has. been. passed. already om Feb- 
ruary 24, 1974 that.is long before the 
issuance of the rule wherein the said: in- 
terim order is issued. As such the peti- 
tioner cannot. get any relief without ehal- 
lenging the said. order of detention. The 
petitioner, of course, can. challenge the 
purported threat of his legal or funda- 
mental right in a writ court when the 
alleged threat is per se illegal and with- 
out jurisdiction and when there has beer. 
in fact, no order made at the time of mov- 
ing the court against such purported. 
threat of his right. In this connection, re- 
ference may be made to the decision 
reported in AIR 1971 SC 1731 D: A. V. Col- 
lege, Bhatinda v. The State of Punjab 
where it has been held by the Supreme 
Ccurt that. the petition under Art, 32. of 
the Constitution in which the petitioners 
have made out the prime facie case that 
their fundamental rights are either 
threatened or violated will be entertain- . 
ed by this court and that it is not neces- 
sary for any person who considers. himself 
to be aggrieved to weit till the actual 
threat has taken place. In this case there 
has already beer. made. an order of deten- 
tion long before the issuance of the saidi 
rule. Furthermore, there has been no 
challenge that the respondents: have no 
power to make an order of preventive de- 
tention under Section 3 of the Conserva- 
tion of Foreign Exchange and Prevention 
of Smuggling Activities Act, 1974 (Act 52 
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of 1974) nor there is nor can there be 
any challenge that the said Act is ultra 
vires Articles 14, 19, 21 and 22 of the Con- 
stitution ir view of the Proclamation of 
Emergency as weli as of the Presidential 
Order made under Art. 359 of the Consti- 
tution. With regard to the contention that 
the petitioner was not in possession of the 
alleged textiles of foreign origin nor he 
is a dealer in textiles goods and that he 
never indulged in smuggling in the past 
and there was no application of the mind 
of the detaining euthority are questions 
which can only be agitated ‘before the 
proper forum in an application for a writ 
of Habeas Corpus against the order of 
detention made against the petitioner. 
Moreover, it has been held by Chittosh 
Mukherjee, J. in Civil Rule No. 2102 (W) 
of 1975* that in an application for writ of 
Habeas Corpus against detention made 
under a law of preventive detention the 
detenu is not entitled as of right to get m- 
terim bail and the court’s discretion in 
the matter of granting bai] is regulated by 
the well settled principle that the detenu 
should establish that prima facie his case 
is bound to succeed. In this case as the 
detention order has not been challenged 
and the same being not before the court 
it is not possible for this court to hold on 
surmises that the petitioner if challenges 
that order of detention will succeed. 


11. In the premises aforesaid it is 
not just and proper that the interim order 
issued on March 20, 1975 should be ex- 
tended any further. I, therefore, vacate 
the interim order. The application for 
vacating the interim order thus succeeds 
and the application for extension of the 
interim order is dismissed, I make it clear 
that I do not make any finding on the 
rival contentions of the parties in the 
main rule, 


12. There will be no order as to 
costs. - 
13. The operation of this order is 


stayed for a period of.seven days. . 
14. Let a plain copy of this order 

be handed over toe the learned Advocate 
for the petitioner. 
' Order accordingly. 


*Reported in (1975) 1 Cal LJ 532 
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AMIYA KUMAR MOOKERJI, J. 
Sushan Chandra Pal and others, Peti- 

tioners v., State of West Bengal and 
others, Respondents, 


C. R. Nos. 7105 (W) and 8335 (W) of 
1974: 7295 (W)-7296 (W). 3873 (W) of 1975, 
D/- 21-7-1975, 


IS/IS/D221/75/VSS 


S. C. Pal v. State 


A.I. R. 


{A) Tells Act (1851), S. 2 — Notifica- 
tion dated 21-10-1974 issued by Govern- 
ment of West Bengal levying tolls with 
regard to certain br.dges — Failure to 


‘mention actual costs af their construction 


or repairs will not render notification 
ultra vires S. 2. 


By merely using the expression ‘tolls’ 
and by further saying that the tolls shall 
be levied on roads anid bridges made or 
repaired by the Government the Legisla~ 
ture in Section 2 of the Act clearly laid 
down for the guidanc2 of the Govern- 
ment the principle thet the rate of levy 
should be such as to meet the cost of 
repair of the roads anid bridges and also 
for liquidating actual expenses incurred 
in their construction within a reasonable 
time. The element which distinguishes 
fees from taxes is alsc implied in. the ex- 
pression “toll” and though it may not be 
a “fee” as ordinarily understood it will 
clearly come within the scope of a com- 
pensatory tax. (Para 6) 


It is not necessary for the State Gov- 
ernment to state in the notification dated 
21-10-1974 by which tolls were levied 
with regard to seven bridges, the actual 
costs of construction oz repeirs of each of 
the seven ‘bridges mentioned therein. 
Powers to levy tolls can ‘be validly exer- 
cised under S. 2 for the purpose of creat- 
ing “Fund”? for corstruction of new 
bridges and roads in future and mainten- 
ance of the existing roads and bridges. 
AIR 1966 Pat 462 and AIR 1967 All 24, 
Ref. (Para 8) 


(B) Tolls Act (1851), S. 2 — Notifica- 
tion under, dated 21-13-1974 levying tolls 
with regard to certain bridges —— Not ne- 
cessary that toll must be correlated to ac- 
tual expenses of construction or mainten- 
ance of a particular bridge upon which 
it is levied. AIR 1967 All 24 (26), Explain- 
ed. (Para 15) 

(C) Tolls Act (1851), S. 2 — Section if 
suffers from vice of excessive delegation 
of legislative powers after the schedule 
fixing maximum rate af toll has been re- 
pealed. (Constitution cf India, Art. 245). 


The Act has furnished definite guide- 
lines for the Government under S, 2 to 
fix tne rate of toll to be levied. AIR 1967 
All 24 and AIR 1958 SC 909 and AIR 1965 
SC 1107 and AIR 1967 SC 1895 and AIR 
1973 SC 1374 and AIR 1975 SC 1007, Rel. 
on. (Para 25) 
; In the preamble of the Act, it is stat- 
ed that it is an Act enabling Government 
to levy tolls in public roads and bridges. 
So, the policy of the Act has clearly stat- 
ed the purpose for which the tolls should 
ibe collected and spent. The guidance for 
fixing the rate can ‘be found in the amount 
of expenditure for the purpose of repairs 
as well as for construction of future roads 
and bridges and the rete should be fixed 
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Delhi High Court 
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S. N. SHANKAR AND H. L, ANAND, JJ.- 

New Delhi Municipal Committee, 
Petitioner v. The State of Andhra Pra- 
desh, Respondent. s 

S. C. A. Nos. 56, 55 and 57 of 1975, 
D/- 1-8-1975. 

(A) Constitution of. India, Article 133 


(1) — Leave to appeal — Grant f — 
Relevant considerations. 
Expression ‘need’ connotes. some- 


thing more than a mere wish and intro- 
duces an element of necessity. While it is 
neither necessary nor desirable to encase 
the expression “need” within the s-rait- 
jacket of any judicially evolved defirition 
where Parliament in its wisdom has 
thought it fit to leave it undefined or to 
attempt to lay down exhaustively the cir- 
cumstances in which the High Court may 
be justified in granting leave, broacly a 
matter would appear to need a decision of 
the Supreme ‘Court either where the exa- 
mination of the question by the Courts dis- 
closes a conflict of judicial opinion oz the 
decision of the question. involved urns 
on an application of the first principles 
and the decided cases do not provide a 
‘guide and even otherwise where two 
views were clearly possible on a question, 
one of which had been taken by the High 
Court. (Para 11) 


Where the question involved ir. an 
appeal appears to the High Court <o be 
settled by a decision of the Supreme Court 
directly on the question, it would be diffi- 
cult for the High Court to say that the 
question still survives so as to need a 
consideration of and a decision by the 
Supreme Court, (Para 11) 

In the instant case having regard to 
the importance of the question, its reve- 
nue implications for the various States 
and the local bodies in the Union Terri- 
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taxation. 


tories and the likelihood of such questions 
recurring in relation to other States or 
local bodies other than the New Delhi 
Municipal Committee and the need for an 
authoritative decision of the Supreme 
Court touching the various facets of the 
question, leave to appeal granted in res- 
pect of the question whether the proper- 
ties of the States situated in the Union 
Territory of Delhi would be exempt from 
house-tax leviable under the Punjab Mu- 
nicipal Act, 1911 by virtue of exemption 
granted to such properties by Article 289 
(1) of the Constitution of India from Union 
| (Para 15) 
Cases Referred: . Chronological Paras 
AIR 1970 SC 1126 = (1970) 3 SCR 881 7 
AIR 1970 SC 2097 = (1971) 2 SCR 197 7 
ATR 1968 SC 637 = (1968) 2 SCR 103 


7, 14 
AIR 1963 SC 1760 = (1964) 3 SCR 787 
. 6, 10, 12 

Bikramjit Nayyar, for Petitioner: P. 
P. Rao,.with A. K. Gangoli, for Respon- | 
dent. i 

H. L. ANAND, J.:—— This judgment 
would dispose of S. C. A. Nos. 55/75. 56/75 
and 57/75. 

2. By these applications under 
Article 133 (1) of the Constitution of 
India, the New Delhi Municipal Commit- 
tee seeks leave to appeal to the Supreme 
Court against our judgment accepting the` 
petitions of the States of Andhra Pradesh, 
Jammu and Kashmir and Punjab under 
Articles 226 and 227 of the Constitution 
of India challenging the validity of the 
imposition of house-tax by the Committee 
on the. immovable properties belonging to 
the States within its territorial limits. 
= 3. The principal question that 
these petitions raised for our considera- 
tion was whether the immovable proper- 


-ties belonging to the States situated in 


New Delhi were immune from house-~tax 
leviable under the provisions of the Pun- 
jab Municipal Act,. 1911, as applicable to 


2 Delhi [Prs, 3-7} 


Delhi, by virtue of the exemption grant- 
ed to the property of a State from “Union 
taxation” by Article 289 (1) of the Con- 
stitution of India. The subsidiary ques- 
tion that arose for consideration was ‘as 
to whether the expression “State” in 
clause (4) of Article 246 of the. Constitu- 
tion of India meant and included the 
Union Territories or not. 


4, On the principal. question, it 
was contended on behalf of the various 
states that by virtue of Article 289 (1) of 
the Constitution of India, the property of 
a State was exempt from Union taxation, 
that the expression “Union taxation” 
would mean taxation which the Union 
was empowered to impose: that by virtue 
of Article 265 of the Constitution of India, 
Union taxation must be co-extensive with 
the laws which Parliament was compe- 
tent to make; that- by virtue of Article 
246 (4) of the Constitution of India, the 
power of Parliament to make laws ex- 
tends not only to subjects enumerated in 
the Union List and the Concurrent List 
but also to matters included in the State 


List in relation to the Union Territories; | 


that any taxation which has its genesis in 
any law made by Perliament or which is 
deemed to have been made by Parliament 
would be Union taxation: that the agency 


through which taxes were collected or the- 


funds to which. the proceéds may go or the 
entity to which the funds are’ ultimately 
allocated was wholly irrelevant for the 
determination of the question as to whe- 
ther a particular tax was part of Union 
taxation; that tax on property leviable in 
the Union Territory of Delhi by virtue of 
the provisions“of the Punjab Municipal 
‘Act, as extended to Delhi, though relating 
to a matter that falls within the State 
List. would nevertheless be deemed to be 
Union taxation because by virtue of the 
application of the Act to the Union Ter- 
ritory of Delhi, it would be deemed to 
have been incorporated in law made. by 
Parliament and. therefore, be treated as 
law made by Parliament by virtue of its 
power under clause {4) of Article 246 of 
Constitution of India and that the proper- 
ties of the various States situated in the 
Union Territory of Delhi would, there- 
fore, be exempt from tax on property. 


5. On the other hand, it was con- 
tended on behalf of the Committee that 
the test to determine if a tax formed part 
of Union taxation within the meaning of 
Article 289 (1) was if the proceeds from 
it formed part of the Consolidated Fund 
of India under Article 266 (1) of the Con- 
stitution of India, that the proceeds of 
tax on property under. the Act did not 
form part of the.Consolidated Fund of 
India but were kept by the Committee for 
its own purpose; that the tax on property 
‘was enumerated as one of the subjects in 
the State List: that the Act was a piece 
of State legislation and did not, by virtue 
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of its application to the Union Territory 
of Delhi, become a piece of Central legis- 
lation: that by virtue of Article 246 of 
the Constitution of India the Union legis- 
lation and the State legislation are two 
different fields of legislative action and 
taxation which hag its genesis in any of 
the matters enumerated in List I or 
List II alone woulg form part of Union 
taxation; that the Act was not made by 
Farliament by virtu2 pf power under 
Article 246 (4) of tha Constitution of 
India: that Union had no power to im- 
pose tax on property and that the pro- 
perty of the various States in the Union ` 
Territory would. therefore, not be exempt 
from .this tax.. 


6. - On an examination of the le- 
gislative history of the Punjab Municipal 
Act, 1911, its extension to the Union Ter- 
ritory of Delhi by -virtue of central enact- 
ments from time to time, the scheme of 
the Constitution of India with regard to 
the distribution of legtlative powers be- 
tween the States and the Union and pro- 
visions of Articles 246 (4) and 289 (1) of 
the Constitution of Inda, we came to the 
conclusion that by virtue of the extension 
of the said Act to Delh- in exercise of the 
power conferred by th2 Central enact- 
ments, the Punjab Municipal Act, 1911 
had become a Central Act as if made by 
Parliament under-claus2 (4) of Article 246 
of the Constitution of India; that Union 
taxation would be co-extensive with the 
power of Parliament to make laws: that 
by virtue of clause (4) of Article 246 of 
the Constitution of India, Parliament was 
competent to make laws with regard to 
the Union Territories irrespective of whe- 
ther the law related to any subject which 
was enumerated in the State List because 
in case of Union Territories, under the 
scheme of . the Constitution, Parliament 
becomes repository of all legislative 
powers and that the tax leviable under 
the Punjab . Municipal Act in the Union 
Territory: of Delhi would be part of Union 
taxation and the property of.the States 
would, therefore, be exempt from such 
taxation by virtue of the -provisions of 
Article 289 (1} of the Constitution of 
India. In support of the aforesaid conclu- 
sion, we sought re-enfcrcement from the 
dacision of the Supreme Court in the case 
of Re: The Bill to Amend Section 20 of 
the Seg Customs Act. 1878 and Section 3 
of the Central Excises and Salt Act, 1944, 
1964 (3) SCR 787 = (ATR 1963 SC 1760). 


7. On the suəsidiary. question, 
whether the expressior “State” in clausè 
(4) of Article 246 of the Constitution of 
India included the. Union Territory of 
Celhi, we found that prior to its amend- 
ment by the Constitution -- (Seventh. 
Amendment) Act, 1956, clause (4) of Arti- 
cle 246 of the Constitution of India em- 
powered Parliament to make laws~with 
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respect to any matter for any part ož the 
territory of India not included in- Pazt A, 
or Part B of the First Schedule: that 
under the scheme of the Constitution; 
Prior to the said Act, Union territories 
did not figure in the Constitution. c_ause 
(4) of Art. 246 as then worded, there“ore, 
empowered . Parliament to make -aws 
with respect to the territories of ‘ndia 
comprised among others in Part C States; 
that the expression “State” is not dened 


by the Constitution of India but the de-. 


finition of the expression in the Gereral 
Clauses Act, as it stood before the zon- 
stitutional amendment, meant. “a Pact A 
State, a, Part B State or-a Part C State”, 
that after the aforesaid constitut.onal 
amendment, Section 3 (58) of the Gezeral 
Ciauses Act was also modified pursuant to 
the Adaptation, of Laws Order, 1956 issu- 
ed by virtue of the provisions of Article 
372-A of the Constitution of India anc ac- 
cording to the amended definition, the lerm 
“State” in relation to the period after the 
said amendment meant “a State specified 
in the First Schedule to the Constitction 
and shall include a Union Territory”. We 
further found that there was an apparent 
conflict between the two decisions of the 
Supreme Court in the case of Management 
of “Advance Insurance 
Gurudasmal, AIR 1970 SC 1126 and Shiv 
Kirpal Singh v. V. V. Giri, ATR 197" SC 
2097 on the question if the amendec de- 
finition of the expression “State” in the 
General Clauses Act would apply tc the 
interpretation of the Constitution of India 
notwithstanding that Article 367 of the 
Constitution of India permitted the uze of 
the General Clauses Act for the puroose 
of interpretation of the Constitution of 
India as adapted under Article 372 oz the 
Constitution of India only: and that the 
adaptation under Article 372-A of the 
Constitution of India ceuld not enure for 
the purpose of interpretation of the Ton- 
stitution. It was. however, unnecessary 
for us to pursue the question any further 
because we held, following the decisicn of 
the Supreme Court in T. M. Kanniyén v. 
Income-tax Officer, AIR 1968 SC 637, that 
the definition of the expression "S-ate” 
in the adapted Section 3 (58) of the Gene- 
ral Clauses Act was repugnant to the 
subject and context of Article 246 (+) of 
the Constitution of India and that the 
amended definition would not, therefore, 
regulate the provisions of Article 24€ of 
the Constitution of Indie and that ir in- 
terpreting clause (4) of Article 246 of the 
Constitution of India, the distinction be- 
tween the States and the Union Territo- 
ries could not lost sight of. 


8 Leave to appeal against the jidg- 
ment is sought to be justified on behalf of 
the Committee on the ground that both 
the principal and the subsidiary ques~ions 
are questions of considerable importance 
which not only involve an interpretation 
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of Arts. 246 arid 289 of the Constitution 
of India, as indeed the scheme of -the 
Constitution with regard to the distribu- 
tion of legislative powers between the 
Union and the States but is a question of 
general importance having revenue impli- 
cations for the various States as well as 
the Committee and similarly situated in 
other local bodies. 


9, On behalf of the various States 


“it is not disputed that the questions be- 


fore us were substantial questions as to 
the interpretation of the Constitution and 
were of general public importance but 
leave was nevertheless opposed on the 
ground that inasmuch as both the qués~ 
tions were answered by us on the basis 
of the decisions of the Supreme Court, it 
could not be said that the questions still 
needed to be decided by it. 


10, On behalf of the Committee it 
was, however, contended that the decision 
of the Supreme Court in Re: The Bill to 
Amend Section 20 of the Sea Customs 
Act, 1878 and Section 3 of the Central 
Fixcises and Salt Act, 1944, 1964 (3) SCR 
787 = (AIR 1962 SC 1760) even while 
containing weighty observations which 
could support the conclusion arrived at 
oy us on the principal question did not 
nevertheless directly involve the question 
before us nor was the Supreme Court 
called upon in that case to consider the 
various facets of the question, and that it 
could not, therefore, be said that with the 
aforesaid decision, no question survived 
which needed to be considered and decid- 
ed by the Supreme Court. 


11. Article 133 (1) of the Constitu- 
tion of India empowers the High Court to . 
grant a certificate of fitness if. inter alia, 
the High Court is satisfied that the ques- 
tion which the appeal involves needs to 
be decided by the Supreme Court. The 
expression “*‘need’’ connotes something 
more than a mere wish and introduces an 
element of necessity, While it is neither 
necessary nor desirable to.encase the ex- 
pression “need” within the strait-jacket 
of any indicially evolved definition where 
Parliament in its wisdom has thought it 
fit to leave jt undefined or to attempt to 
lay down exhaustively the circumstances 
in which the High Court may be justified 
in granting leave, broadly a matter would 
appear to us to need a decision of the 


Supreme Courf either where the exami- 


nation of the question by the Corts dis- 
closes a conflict of judicial opinion or the 
decision of the question involved turns 
on an application of the first principles 
and the decided cases do not provide a 
guide ard even otherwise where two 
views were clearly possible on a question, 
one of which had been taken by the High 
Court. Whatever be limits of the powers 
of the High Court under the aforesaid 
Article, it appears to us to be obvious that 
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appears. to the High Court to be settled 
‘by a decision of the. Supreme Court di- 
rectly on the question, it would be diffi- 
cult for the High Court to say. that the 
question still survives so as to need a con- 
sideration of and a decision by the -Sun- 
reme Court. 


12. In Re: The Bill to amend 
Section 20 of the Sea Customs Act, 1878 


and Section 3 of the Central Excises and’ 
Salt Act, 1944, 1964 (3) SCR 787 = (AIR 


1963 SC 1760), the provisions of Article 
289 (1) of the Constitution of India fell 
for consideration before the Supreme 
Court as a result of a proposal to intro- 
duce in Parliament a bill- to amend Sec- 
tion 20 of the Sea Customs Act and Sec- 
tion 3 of the Central Excises and Salt Act 
with a view to applying provision of the 
said two Acts to goocs belonging to the 
States in’ regard to which certain doubts 
arose as to whether the provisions of the 
Bill were inconsistert with Article 289 of 


the Constitution of India, as a result of 


which the matter came before the, Sup- 
reme Court on «4 Presidential reference 
under Article 143 of the Constitution of 
India.. The contention on behalf of the 
States was that in interpreting Article 289 
of the Constitution, it must be held that 
the immunity extended to all Union taxa- 
ton, whether “on” property or “in reld- 
tion” to property while it was contended 


on behalf of the Union that the immu- 


nity from taxation granted by the Article 
was confined to tax on property and on 
income and that the immunity did not 
extend to all taxes. and- should not be -in~ 
terpreted to include ‘taxation “in relation 
_ to property”: The contention of the Union 
prevailed and it was held that the pro- 
rerty of the State would be exempt from 
all taxes “on property” which may bpe 
leviable by the Union. 
the arguments, a contention was raised 
that inasmuch as List I did not empower 
Parliament to make laws with respect to 
tax on property, the expression ‘‘proper-. 


ty” in Article 289 (1) of the Constitution. 


of India must be construed as, meaning 
taxes in relation to property, This con- 
tention was negatived by Sinha, C. J., as 
he then was and who spoke for the Court, 
on the ground that by virtue of cl.. (4). of 
Article 246 of the Constitution of -India, 
Parliament would’ have power to make 
laws with respect to the Union Territo- 
‘ries even in respect cf matters enumerat- 
ed in the State List including taxation on 
property. 


13. While the aforesaid decision 
is an authority for the proposition that 
Union taxation would be taxation impos- 
ed by laws which Parliament was com- 
petent to make and that by virtue of Arti- 
cle 246 (4) of the Constitution of India, 
Parliament would te competent to make 
laws in respect of the Union Territories 


>» 
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the various facets of the 


In the course of: 


would be no costs. 
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with reference to even subjects enumerat- 
ed in the State List including laws impos- 
ing tax on property, the Supreme Court 
was not directly concerned with the ques- 
tion if having regard to the legislative 
history of the Punjab Municipal Act, -1911, 


-it could be said to partake the character 


of a central enactment or be deemed to 
have been made by Parliament by virtue 
of power conferred on it by clause (4) of 
Art, 246 of the Constitution of India and 
if the house tax leviable under the said 
provision would be Union taxation in re- 
lation to the Union Territories notwith- 
standing that the proceeds from the State 
tax never formed part of the Consolidat- 


ed Fund of India but were retained . by 


the Committee for its own vurpose. 


14. The: decision on the subsidiary 
question, however, appears to us to be 
fully covered by the derision of the Sup- 
reme Court in the case of T. M. Kanni- 
yan v, Income-tax Officer, AIR 1968 SC. 
637 and could not, therefore, be said to 
survive so as to need a consideration and 
a further decision by the Supreme Court. 


15." Having regard,. therefore, to 
the importance of the principal question, 
its revenue implications for the various 
States and the local bodies in the Union|. 
Territories. and the likelihood- of such 
questions. recurring in relation to other 
States or local bodies other than the Com- 
mittee and the need for an authoritative 
decision of the Supreme Court touching 
question, wa 


grant leave to the Committee to appeal 


“against the aforesaid judgment but would, 


in the circumstances, confine the leave to 
the principal question. that is, hada 
the properties of the States situated - 

the Union Territory of Delhi would be 
exempt from house-tax leviaole under the 
Punjab Municipal Act, 1911 by .virtue of 
exemption granted to such properties by 
Article 289 (1) of the Constitution of 


India from Union taxation, 


16. .- In the circumstances, there 


S. N. SHANKAR, J.i— I agree. 
` Ordered accordingly. 
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YOGESHWAR DAYAL, JJ. 

Indo Foreign Commercial Agency 
‘Produce) Pvt. Ltd.. Petitioner v, Union 
of India and others. Respondents. 

© Civil Writ No. 175 of 1974, D/- 31-7- | 
1975. 

(A) Imports and Exports (Control) 
Act (1947), Section 3 — Scheme for cash 
assistance against exports and additional 


incentive assistance for 3 years —— With- 
IS/KS/D572/75/KNA 
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drawal of scheme after one year — ali- 
dity — Promissory estoppel and estcppel 
distinction. (Evidence Act (1872), S. _15). 


A scheme under the Imports and Ex- 


ports (Control) Act for cash assistance was 


withdrawn after one year because the 
prices of the goods to be exported had 
shot up, the exporters would not siffer 
any loss and therefore no cash assistance 
was necessary, The exporters challeaged 
the validity of the withdrawal of 
scheme before 3 years on the ground that 
they had entered into commitments on 
the basis of the scheme and that the Gov- 
ernment.. could not, on the doctrine of 
promissory estoppel withdraw the. scheme 
-before the expiry of 3 years. 


Held: (a) As distinguished from es- 
toppel as a rule of evidence embodiel in 
Section 115 of the Eviderce Act whick re- 
lates to a representation ds to an exi ting 
fact, the doctrine -of promissory estcopel 
relates to a representation of a - future 
intention, Broadly speaking the ccndi- 
tions necessary for the epplication of the 
doctrine of promissory estoppel are the 
same as those for the ordinary estcpnel 
with the difference that zhe former would 
apply even when the representation $ as 
‘to the future while the latter applies when 
it relates to the present. (Paza 8) 


(b) When the petitioners | have not 
changed their position to their detriment 


by acting upon the representation made,. 


the principle of promissory estoppel will 
not. apply. i ; (Par= 10) 
(c) Further the principle of promis- 
sory. estoppel will not apply to policy ac- 
tions by Government. While ordinary ad- 
ministrative action is fully subject to 
judicial review, the greater the element 
of policy involved in Government action. 
the more difficult it is for the Cour.s to 
review such action, The Regulation. of 
imports’ and exports and the que tion 
whether the export of a certain commedity 
should be encouraged by cash assistance 
are questions: of: policy. l 
The promulgation and the witrdra- 
wal of the policy of cash assistance . vere 
both policy actions and not ordinary ad- 
ministrative acts. 
. Representations of policy made by 
Government would. alsg -be subject to 
such jmplied terms. (Parz 15) 


A representation, even if acted wpon,. 


would not estop the maker of the repre- 
sentation if the implied condition on 


which the representation was based no 


longer continues to exist. (Pare 16) 


(d) The incentive to increase the ex- 
ports was connected with the normal ~ash 
assistance to offset-losses. Since the lesses 
turned into profits and the volume of ex- 
ports also increased. the Governmert was 
justified in withdrawing the normal zash 
assistance to offset losses as also the in- 
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centive cash assistance for increase of ex- 
ports. ae ; ~ + ‘(Para 23) 
Cases Referred: Chronological Paras 
AIR -1975 SC 1967 = C. A. Nos, 1652 to 
1654 of 1974. D/- 23-7-1975. 12 
AIR 1973 SC 2641 = (1973) 2 SCC 650 20 
AIR 1972 SC 1126 = (1972) 1 SCC 492 19 
AIR 1972 SC 1311 = (1972) 1 SCC 857 8 
AIR 1968 SC 718 = (1968)-2 SCR 366 
et 14, 17 
AIR 1963 SC 563 = (1962) 3 SCR 72 14 
(1960) 2 QB 274 = (1960) 3 WLR 446 15 


Union of India 


‘1951 AC 837 = (1951) 2 All ER 278 13 


(1949) 1 KB 227 = (1948) 2 All ER 767 13 
(1921) 3 KB 500 = 91 LUKB 75 12, 13 
(1866) 1 HL 129 = 149 RR 543 10, 11 


Anoop Singh, for Petitioner: A. B. 
Saharya, Central Govt. Counsel with K. 
B. Soni, for Respondents, 

vV. S, DESHPANDE, J.:— Can equity 
or promissory estoppel bar the Govern- 
ment from changing a scheme or policy be- 
fore the expiry of its period and if so 
under what circumstances? This ques- 
tion has come up for consideration in this 
and the connected writ petition (No, 183 
of 1974) in the background of law and 
facts stated below. > 


. 2, The Imports and Exports (Con- 
trol) Act, 1947 enables the Central Gov- 
ernment to resulate in various ways the 
Imports. and exports of commodities into 
and out of India. _This may be done by 
the issue.of orders under Section 3 of the 
Act. Such orders may be legislative _ or 
executive. Walnut in shell and also its 
kernel mainly grown in Jammu and 
Kashmir is expozted from India. mainly 
to the Western Countries. With a view 
to encourage this. export, a scheme was 
announced by the . Government on 2nd 
February, 1973, ĉo be effective for three 
years from ist October 1972 to 30th Sep- 
tember, 1975. The first paragraph of the 
scheme stated the decision of the Govern- ` 
ment to allow cash assistance against ex- 
ports of walnut kernel as well as in shell 
at 5 per cent. of the F, O, B. value to the 
registered export2rs on exports made du- 
ring the period from 1st October, 1972. to 
30th September, 1975. Over and above 
this normal cash assistance of 5 per cent. 
an additional incentive assistance was 
also announced in the second paragraph 
of-the scheme as follows:—- ' 


(1) 2 1/2 per cent. of the F, O. B. 
value if the exports of a registered ex- 
porter during 1-10-1972 to 30-9-1973 ex- 
ceed by at least 10 per cent. of their ex- 
ports during 1-10-1971 to 30-9-1972. 

(2) 2 1/2 per cent. of the F, O. B. 
value on the exports made during 1-10- 
1973 to 30-9-1974 if they exceed by at 
least 10 per cent. of the exports for -the 
year 1-10-1972 tce 30-9-1973, and “ 


(3) 2 1/2 per .cent. of the F. O. B, 
value of the exports made during 1-10~ 
1974 to 30-9-1975 if the exports exceed by 


6 Delhi {[Prs, 2-5] 


at least 10 per cent. of the exports’ du- 
ring the previous year. namely, '-10-1973 
to 30-9-1974. 

The third paragraph of the scheme stated 
that application in the prescribed ` form 


may be submitted for the purpose of ob- 


taining- both kinds of -cash assistance, 
namely. l 


(a) the normal cash assistance of -5 
per cent. and 

(b) the additional incentive assistance 
of 2 1/2 per cent. within three months oí 
the end of the relevant 12 months perind 
supported by the prescribed documents 


3: On 20th August, 1973, the Gov— 


ernment wrote to the Secretary. Upper 


India Exporters Association of which both, 


the petitioners are members as follows — 


"There has been: a world failure in 
production of many kinds of edible nuts 
this year as a result of which prices of 
all kinds of edible nuts including walnuts 
have shot un considerably, In this con- 
text it is felt that there should be no !os- 
ses in the éxport of walnuts this vear, 


and there is, therefore, ample ` justifica-. 


tion for review of | the decision to grant. 
cash subsidy on walnut exports. Before a 


final decision in this regard is taker you’ 


are requested to represent your position 
in writing within 10 days from the date 


of issue of this letter together with de- : 
tailed justification. if anv. for the onti-' 


nued grant of cash: subsidy on walnut ex- 
ports.” l $ 
The Association replied to this letter -on 
29th August, 1973, as follows:- ‘a 

“The matter will be discussed in a 
regular meeting shortly and considered 
views of the members and ‘justification 
for continuity of the Cash subsidy on wal: 
nuts exports will be advised to vou verv 
soon latest by 10-9-1973.".  . l 
The Association. however, did not give 
any.reply by 10-9-1973 and on.the other 
hand wrote a second letter to the Gov- 
ernment on that date as follows:— 

“A meeting of the trade was ordered 

but it could not be held since some of the 
important members are presently out of 
India on business. After holding.a meet- 
ing of the Association, the- findings will 
be conveyed to you in due course.” 
The Government thereafter withdrew the 
scheme dated 2nd February 1973 with 
effect from 30th September 1973 by a 
letter issued on 28th September 1973’on a 
review of the various developments which 
had taken place.” 

4, The cash assistance. scheme 
thus lasted for only one year instead of 
three years, The validity of the order 
dated 28th September 1973 is challenged 
is these writ petitions. Though various 
grounds were urged in support of the writ 
petitions in their oral arguments. the 
learned counsel for ihe petitioners, name- 
ly, Shri Anoop Singh and Shri P. C. 
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Khanna, confined 
only the following grounds, namely:— 
. (1) The Government by the: promul- 


themselves in urging > 


gation of the scheme dated 2nd February, ` 


1973. made a representation 
scheme would operate for three years 
from i-10-1972. Relying upon this. re- 
presentation the petitioners changed their 
position to their detriment by investing 
and spending a lot of money on the ur- 
banisation ‘of their trade and by éntering 
into contracts for the purchase of walnut 
to be exported to foreign countries. The 
walnut season ends with September eaen 
year, The purchase of the walnut in. the 
season and: its transport from Jammu and 
Kashmir to the Ports and its export out- 
side can be completed only after Septem- 
ber, Due to the action of the Govern- 
ment in winding up the scheme from 30th 
September, 1973, the petitioners could not 
take advantage of the cash assistance even 
for the year 1972-73. Further, the Gov- 
ernment was estopped from withdrawing 
the scheme before the end of the promis- 
ed three years both by promissory estop- 
pel as also by equity. | ‘ ; 

(2) The justification for the with- 
drawing of the scheme was based on the 


rise in foreign prices in the year 1972-73. . 


No account was taken as to what the 
prices would be in the subsequent two 
years. There was no justification, there- 
fore. for withdrawing the scheme ‘for the 

(3) The scheme : was divisible into 
two independent parts, namely, (a). the 
normal cash assistance of 5 ver cent. for 
all exports. and (b) the incentive cash as- 
sistance for increasing exports each year 
at least by 10 per cent. over the exports 
of the previous year. The reason for 
withdrawing the scheme was ‘that the 
walnut exporters woulc not suffer any 
loss in view:of the-rise in the world pri- 
ces. This reason could apply to the with- 
drawal of the normal ‘cash assistance but 
it would not apply to the withdrawal of 
the incentive cash assistance. [In regard 
to the latter. therefore. at any rate. the 
withdrawal was invalid, j 


5. The defence of the Government: 


was that the scheme was announced on 
9nd February, 1973 on the assumption 
that the cash assistance for covering ` the 
actual loss to the exporters of walnut 
would be required for some considerable 
time, that is, for three years. The princi- 
ple on which the scheme was based was 
to offset the-loss which .the exporters, 
would otherwise incur. The scheme was 
not intended to be a source of profit to 
the exporters. In July-August. 1973. due 
to worldwide shortage of edible nuts there 
was a spurt in the international prices for 
walnuts resulting in considerable increase 
in unit value realisation on exports. Ac- 
cordingly the Government felt that there 
was no longer any likelihood of any losses 


that the- 


é 
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being incurred on exports and therefore 
hardly any justification for continuing the 
scheme of cash assistance, An opportunity 
was given to the exporters to justify the 
continuation of the cash assistance scheme 
but the exporters did not avail thernsel- 
‘ves of the opportunity, This was in reply 
to the first contention of the petitioners. 
As to the second contention, the writ 
petitions were filed in February, 1974. 
There was neither any pleading nor any 
material put forward by the petiticners 
regarding years 1973-74 and 1974-75 from 
which it could be argued that the scheme 
could not have been withdrawn in respect 
of the second and the third years. as to 
the last contention, it was pointed out that 
the scheme was one and indivisible If 
the normal cash assistance itself could be 
withdrawn, the incentives also had to be 
withdrawn, i 


6. In- the rejoinders filed by the 
petitioners, there was no denial of the 
averment of the Government that world 
prices had risen in 1972-73 after the 
promulgation of the scheme and that the 


exporters were, therefore, not likely to 


Suffer any loss,- The petitioners evaded 
the issue by denying that the cash ¢ssis- 
tance had been annqunced by the Gorern- 
ment with the object of off-setting the 
losses to the exporters. The petitieners 
said that the question of actual loss hav- 
ing been suffered or not by the exporters 
Was irrelevant. The petitioner In the pre- 
sent writ petition, however, admitted that 
it may be correct that the cash incentive 
was not intended to be given as a scurce 
of profit to the exporters but it was given 
to reduce losses which the trade was. suf- 
‘fering in competition with China anc the 
United States and the § uwuncerteinty 
for booking orders ` in advance by 
foreign buyers. The petitioners point- 
-ed out that the contracts with foieign 
buyers had been entered into by them 
long before the cash assistance scheme 
was withdrawn. The petitioners would 
have to fulfil. these contracts, Had the 
Government withdrawn the cash assis- 
tance before the petitioners entered into 
these contracts, the petitioners may not 
- have entered into some of these contracts, 


le The principal ground urged by 
the petitioners is that: the Government 
must be held bound by the representztion 
made on 2nd February, 1973, that- the 
scheme of cash assistance would operate 
for three years. ‘Since the representetion 
by-the Government to the public at large 
and to the exporters of walnut in parti- 
cular was made in respect of a future pe- 
riod, the petitioners would have to mow 
that the Government was estopped from 
withdrawing the representation before the 
expiry of three years either by. the rrin- 
ciple of promissory estoppel ‘or by some 
equity. ¢ °° = - : 
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Promissory estoppel:— 


8. As distinguished from the es- 
toppel as a rule of evidence embodied in 
Section 115 of the Evidence Act which re- 
lates to a representation as to an existing 
fact, the doctrine of promissory estoppel 
relates to a representation of a future in- 
tention. The doctrine is still evolving 
and there is considerable uncertainty as 
to the conditiors which must be fulfilled 
before it can be applied. This has been 
pointed out in Chapter XIV of Spencer- 
Bower and Turner on Estorpel by Repre- 
sentation, Second Edition. As between 
two private parties, the doctrine of pro- 
missory estoppel was applied by the Sup- ` 
reme Court in Turner Morrison and Co. 
Ltd. v. Hungerford Investment Trust Ltd., 
(1972) 1 SCC 857 = (AIR 1972 SC 1311). 
Broadly speaking the conditions necessary 
for the application of the doctrine of pro- 
missory estoppel are the same as those 
for the ordinary estoppel with the differ- 
ence that the former would apply even 
when the representation is as~to the fu- 
ture while the latter applies when it re- 
lates to the present. i 


9. We have, therefore, to inquire 
firstly whether the circumstances of the 
case are such as to raise the bar of pro- 
missory estoppel or an analogous equity 
and secondly whether such a- bar can be 
raised against the Government in respect 
of a policy decision and its withdrawal. 


10. On the first aspect ‘of the 
question, the petitioners have to prove: 
that relying on the representation of the 
Government, they have changed their 
position to their detriment, The peti- 
tioners were already exporters of walnut 
before the scheme of cash assistance was 
announced, They have continued to be 
such -exporters even after the scheme has 
been withdrawn. They did not either 
start exporting walnut because they relied 
upon the scheme nor have they disconti- 
nued the exports after they found they 
could not rely on the scheme. It was 
urged for them that they were encourag- 
ed to expand. their trade by relying upon 
the:scheme, It may be assumed for the 
sake of argument that some of the expan- 
sion would not have occurred but for the 
scheme. But the expansion of the trade 
cannot be said to be an act which caused 
any detriment to the petitioners. There- 
fore, even considering the principle of 
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.promisscry estoppel or some principle of 


equity analogous to the equity in Rams- 
den v., Dyson, (1866) 1 HL 129 (170) which 
has: been applied in India, it cannot be 
said that the petitioners ` have changed 
their position to their detriment by acting 
upon the representation made by the Gov- 
ernment... 


11. The application of the princi- 
ple of promissory estoppel for an. ana- 
logous principle of equity .is rendered 


‘ 
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more difficult in relation to the Govern- 


ment as distinguished from a private per- 


son. The executive action of the Govern- 
ment may be of two. distinct kinds. First- 
ly. the Government may act like.a private 
person under the- rules of private law. 
_ When, for example, the Government pur- 
chases property or enters into contracts 
in such transactions, the Government- is 
subject to the rules of the private law. in- 
cluding the doctrines .of estoppel, promis- 
sory estoppel and the equity in Ramsden 


v. Dyson, (1866) 1 HL 129. But there is’: 


a totally different kind of action which the 
Government may take. . This relates to 
enunciation of policy and action there- 
under, The difference between an ordi- 
nary administrative act and policy action 
is well known in administrative law. 
While ordinary administrative action is 
fully subject to judicial review, the grea- 
ter the element of policy involved in Gov- 
ernment action, the more difficult it is for 
the Courts to review such action. Be- 
tween which of these two categories does 
the promulgation of the scheme of 2nd 
February, 1973 fall? The power to re- 
gulate imports and exports is given to the 
Government by statute and the promul- 
_ gation of the scheme is a method of im- 
` plementing the statutory policy, The re- 
gulation of imports and exports and the 
question whether the export of a certain 
commodity should be encouraged by cash 
assistance are questions of policy. For, 
these decisions are taken by the Govern- 
ment in the light of overall national inte- 
rest. The balance of trade and the position 
of the foreign exchange reserves have to 
be guiding considerations in taking these 
decisions. These considerations do not 
relate to any individual such as the 
particular exporters or’the petitioners. 
They relate to the country as a whole. It 
is clear, therefore. that the promulgation 
and the withdrawal of the policy of cash 
assistance were both policy actions and 
not ordinary administrative acts. 

12. Both an ordinary representa- 


tion as also a policy declaration may _ be. 


subject: to an implied condition. Such a 
condition may not be expressed but may 
be implied in the circumstances of ‘the 
particular- case, In the well known case 
of Rederiaktiebolaget Amphitrite v. The 
King, (1921) 3 KB 500, the British Gov- 
ernment: had given an undertaking to the 
petitioners who are ship owners that their 
ship may be sent to London and that it 
would not be detained there. On the faith 
of that undertaking the owners sent- the 
ship to London, The British Government 


thereafter withdrew the undertaking ‘and. - 


detained “the ship: - Nevertheless, the 
claim for damages for breach. of contract 
was turned down by the Court with | the 
following observation:— 

'tNo. doubt the Government can- bind 
itself through ‘its officers by a commercial 
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‘later on raised the 
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contract, and if it does so it must perform 
it. like anybody else or pay damages fcr 
the breach. But this was not a commner- 
cial contract. it was an arrangement 
whereby the Government purported to 
give an assurance as to whai its executive 
action would be in the future in relation 
to a particular ship in the event of her _ 
‘coming to this country with a particuler - 
kind of cargo. And that is, to my mind, 
not a contract for the breach of which 
damages can be sued for in a Court of 
law. It was merely an expression. of in- 
tention to-act in a particular way in a cer- 


‘tain event. My main reason for so think- 


ing is that it is not competent for the Gov- 
ernment to fetter its future. executive ac- 
tion, which must necessarily be determin- 
ed by the needs of the community when 
the question arises. It cannot by contract ` 
hamper its freedom of action in matters 
which concern the welfare of the State.” 

The latest refinement of this doctrine is 
to be found in the recent decision of the 


Supreme Court in the Indian Aluminium 


Company v. State of Kerala, announced 
on 23rd July, 1975, (Reported in AIR 1975 
SC 1967). The Electricity Board had en- 
tered into a contract with the company 
to charge lower rates for the supply of 
electricity for a long period.’ The Board 
rates of electricity 
supplied to the company onthe ground 
that the statute under- which the Board 
functioried required that, as far as pos- 
sible, the Board shall not carry out its 
operations at a loss. It was argued for 
the Board that the statutory discretion 
of the Board could not be fettered for a 
future period by a-stipulation in an 
agreement, The Court observed: that 
while this principle was unexceptionable, 
it could not be applied to the case before 
the Court. The private contract entered 
in general terms could not fetter the ste- 
tutory discretion of the Board but a con- 
tract entered into in exercise of a statu- 
tory power could not.be said to fetter the 
statutory discretion’ of the .Board and 
could not, therefore, be ignored by tke 
Board. In the present case. therd is no 
contract between. the parties which could 
fetter the discretion of the Government 
in changing or withdrawing the policy. 


13. In Robertson -v. Minister of 
Pensions, (1949) 1 KB 227, Denning, J.. 
applied the principle of estoppel against 
thë Government. This decision was later 
expressly disapproved by the House of 
Lords in Howell v, Falmouth Boat. Con- 
struction Co. Ltd., 1951 AC 837. But 
even Denning, J.. in Robertson’s case hed 
observed regarding the decision in Rede- 
riaktiebolaget Amphitrite-case (1921) 3 
KB 500 as follows:— me et 


‘In my opinion the defence of execu- 
tive necessity is of limited scope. It only : 
avails the Crown where there is an-im- 


1976 


plied term 
true meaning of the contract.” 


14, As in a contract so also in a 
representation, there may be an im>lied 
term. The policy of the Governrnenz 


- the imports and’ exports matters is based 


w 


on ever changing international circum- 
stances in the field of international rade 
and the balance of foreign exchange, The 
declaration of a policy by the Govern- 
ment on 2nd February, 1973, was there- 
fore subject to the implied condition that 
the policy was likely to change if -hese 
circumstances altered. In Union of India 
v. Anglo Afghan ‘Agencies, (1968) 2 SCR 
366 = (AIR 1968 SC 718), a decisior re- 
lied upon by the petitioners also the Sup- 
reme Court observed at page 379-F that 
“the Controller could impose restricczions 
if special considerations such as dificult 
foreign exchange position or other mat- 
ters which have a bearing on the general 
interest of the State warranted,” In M/s. 
Ramchand Jagadish Chand v. Union of 
India, (1962) 3 SCR. 72 = (AIR 196: SC 
563), also the Supreme Court had ob:zerv- 
ed that though the licensing authority 
would normally issue an import licenca for 
100 per cent. of the goods exported ‘ hav- 
ing regard to special considerations suzh as 
difficult foreign exchange position or 
other matters-which have a bearing on 
the general interest of the State, import 
licences for a smaller percentage may be 
granted to the exporters”. These, decisions 
recognise the power of the Government 
to change its policy due to genera! cir- 
cumstances. Even if a concluded cor-tract 
cannot fetter this discretion of the -3ov- 
ernment muchless can a mere representa- 
tion do so. 


15. Courts have recognised such im- 
plied terms even in contracts enterec into 


by Government. On the same- principle. re- 
.jpresentations of policy made by Govern- 


ment would also be subject to such im- 
plied terms, In Crown Lands Commis- 


Sioners v. Page, (1960) 2.QB 274, the 
Court refused to imply a covenant for 
quiet enjoyment in a Crown lease s> as 


to exclude the Crown from exercisinz the 
statutory exclusion powers. Professor 
S, A. de ‘Smith in his Judicial Review of 
Administrative Action, 3rd Edition. page 
279, has, therefore, summarised the law 
on this point as follows:— l 


“Contracts and covenants entereč into 
by the Crown are not to be construed as 
being subject to implied terms that would 
exclude the exercise of general discretio- 
nary. powers for the public good; on the 
contrary. they are to be. construed as in- 
corporating an implied term that such 


~powers remain exercisable.” 


The petitioners contended that in the dec- 
Jaration of 2nd February, 1973, no men- 
tion was made that the cash assiszance 
was being granted to the exporters of 


I. F. C. Agency (Produze) v. 
to that effect or that is .the 


in. 
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walnut to offset the losses. But the Gov- 
ernment has sworn an affidavit that it 
was this consideration which formed the 
basis of the issue. of this policy. This 
avermert has not been controverted in 
the rejoinder. . As. requested by the veti- 
tioners, we called for the relevant Gov- 
ernment files and found that the notings 
of the 10th and 12th -of January, 1973, 
which form the basis of the issue of the 
policy on 2nd February 1973 (of which a 
copy has been taken on record) support 
the ‘defence taken by the Government. In 
the noting of 10th January, 1973, it was 
stated ‘that:— ~ 


“The flat rate of first 5% is to com- 
pensate for the loss being incurred by the 
Trade on exports of walnuts. Trade has 
furnished detailed break-up of its costs 
and reaiisation which.has been scrutiniz- 
ed by the Ministry of Finance (P. T. & T. 
Division) to prove the uneconomic nature 
of this Trade. Higher rate of cash assis- 
tance was suggested to provide for an 
Incentive to the Trade to appreciably in- 
crease foreign exchange earnings from the 
exports of this commodity.” 


16, It is settled law that a con-: 
tract itself may be frustrated if an impli- 
ed condition on which it was based dis- 
appears or cannot*be fulfilled. Similarly, 
a representation, even if acted upon, 
would not estop the maker of the repre- 
sentation if the implied condition on 
which the representation was based no 
longer continues to exist. 


17. In Union of India v. Anglo- 
Aighan Agencies, (AIR 1968 SC 718), the 
Supreme Court recognised that the change 
of circumstances would lead to change of 
policy. The change should, however, be 
made for good reasons and should not be ` 
arbitrary and capricious. In the present 
case, the change of circumstances took 
away tke basis of the policy. namely, the 
implied condition that cash subsidy was 
necessary to offset the trade losses of 
walnut exporters, Further, an opportu- 
nity was, given by the Government to the 
Trade to show cause why the policy 
should not be changed, It is the trade 
which failed to take advantage of the op- 
portunity probably because the traders 
were aware that the change of policy was 
justified, As they had no cause to show 
why the policy should not be changed. 
they did not attempt to do so. 


18. At the time of declaring the 
policy, the Government may not antici- 
pate that the cirsumstances on which the 
policy is based. would change. The dec- 
laration of policy may not also be ex- 
pressly based on the existence of circum- 
stances, But it is always implicit in the 
promulgation of the policy that it is based 
on the existence of circumstances and is 
made with a view to achieve certain ~ ob- 
jects. If the circumstances change and 
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the achievement of objects become either 
impossible or unnecessary, then a change 
in policy would be justified. Further, in- 

stances of reasons which would justify 
` the change of policy by the Government 
are furnished by two subsequent decisions 
of the Supreme Court. 


19. In State of Tamil Nadu v.'S. 
K, Krishnarnurti, {1972) 1 SCC 492 = (AIR 
1972 SC 1126), the State Government had 
prescribed text books for the- schools for 
a period of three years. Relying on this 
declaration, the petitioners and others in- 
‘curred heavy expenditure on the publica- 
tion of text books for the schools. But 
the State Government later decided to 
nationalise the publication of school text 
books and prescribed new text books in 
place of the old ones. The publishers con- 
tended that the . State Government was 
estopped from going back on the repre- 
sentation which’ was acted upon by the 
publishers to their detriment, This con- 
tention failed, The representation that 
the text books once prescribed would rê- 
main in force for three years was not ne~- 
cessarily addressed to the publishers. It 
was more an injunction to the managers 
of the schools. The prescribing of 
text books does not, therefore, confer any 
rights on the publishers that the period 
of three years for which they are pres- 
cribed must be adhered to by the Gov- 
ernment. There is no holding out by the 
Government that the text books once 
prescribed would -not be changed before 
the expiry of three years. 


20. In M. Ramanatha Pillai ~v. 
State of Kerala, (1973) 2 SCC 650 = (AIR 
-1973 SC 2641). the petitioner was appoint- 
ed as Vigilance Commissioner fora pe- 
riod of five years or till he reaches the 
age of sixty.. But the post was abolished 
before either of the two events happened. 
The contention of the petitioner that the 
Government was estopped from abolishing 
the post earlier was negatived because 
the power to abolish post was an incident 
of sovereign Government power. Such 
discretion could not be fettered by a con- 
‘tract with the petitioner, 


21. We are of the - view, 
fore, that the mere fact that: the implied 
‘term was not expressed in the declara- 
tion of 2nd Februery, 1973,.does not mean 
that the said declaration was not based on 
the implied term that the object of the 
scheme was to offset losses of the trade. 
The Government was, therefore, entitled 
to withdraw the scheme’ when the im- 
plied term ceased to exist. The Govern- 


' ment have made a specific pleading about 


the world prices for 1972-73. In replying 
to para. 9 of the writ petition, Govern- 
ment stated that the price of Indian Light 
Halves in May 1972, was £. 755 per tonne 
while the price in May 1973 was £ 795 


per tonne and in August 1973 £ 850-860: 
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“the petitioners, 


the’ 


there- . 


such adverse 
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per. tonne. In the czse of Indian Light 


` Brokens, the price went up from £435- 


440 in May 1972 to £ 805-815 in May 1973 
and to £ 825-835 in August 1973. The 
unit value realisation during the periad 
1-4-1973 to 31- 8-1973 had also gone up to 
Rs, 8.09 per Kg. in the. case of walnuts 
in shell and Rs. 10.88 per kg. in the case 
of walnut kernels as against. Rs. 3.83 and 
Rs. 8.29 per kg. respectively during the 
corresponding period cf the previous year. 
This assertion of fact was not denied ky 
The xsetitioners, on the 
other hand, argued that the question of 
loss was. irrelevant. We are of the view 
that the offsetting of losses of the trade 
was the basic consideration for the grant 
of the cash assistance. It is well-known 
that subsidy is not granted merely to en- 
rich the exporters, We believe the Gov- 
ernment affidavit that it was granted to 
offset the losses, The petitioners have not 
rebutted the figures given by the Govern- 
ment from which it would appear that 
with the increase in tne, world prices the 
unit realisation of the exporters went up. 
The exporters. therefcre, made profit in- 
stead of incurring any losses. .The figures 
filed by the petitioners in Civil Writ. No. 
183 of 1974 at Annexure A-2 (page 264 of 
the paperbook) are ased on the peti- 
tioners’ calculation rezarding the expen- . 
Ses incurred by them in purchasing and 
exporting the walnuts. These figures 
themselves show that the expenses incur- 
red by. the petitioners were less than the 
price which would have been realised by 
them at the increased foreign prices. This 
would be so even if the Indian Prices have 
been correspondingly increasing. We 
hold, therefore, that the Government was 
justified in law and on facts in withdraw- 
ing the scheme with effect from ist Octo- 
ber 1973, namely, aite> ais expiry of the 
first year, 


Contention No. 2:— - 


22, Since the - Sones was for 
three years, it is prescmed that the Gov- 
ernment would consider for each of the 
three years whether tke export of walnut 
was not in danger of resulting in losses. 
In respect of each of these years, the Gov- 
ernment should ‘be able to take a sepa- 
rate decision aS to wh=ther the scheme 
should be continued cr not. If, for in- 
stance, the circumstances ir 1973-74 or 
1974-75 changed ang zhe walnut export 
trade resulted in losses then the Goverr- 
ment would not be justified-in withdraw- 
ing the scheme. The burden of proof was, 
however, on the petitioners to show any 
change of circumstances. 
They have not done so. They are, -how- 
ever, free to make any representation to 
the Government if there is any such 
change and the Government should ` be 
willing to consider amy such representa- 
tion. This disposes of the second conten- 
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Contention No. 3:-— ` 
- 23. The scheme has been treated 
by the Government as a whole, Hel it 
not been necessary to grant the normal 
cash subsidy to offset losses, the Govern- 
ment would not have thought of grarting 
any incentives for increasing the exports. 
It is difficult to read the scheme as .:on- 
sisting of two schemes independent of 
each other, It stands to reason also ihat 
incentive’ to exports is also necessary 
when the exports are languishing, The 
increase in the world prices not only led 
to the increase in the export unit reaitsa- 
tion of the walnut trade but also to ar in- 
crease in the volume of exports, The 
two are connected with each other. It 
would appear, therefore, that the inzen- 
tive to increase the exports was conne=ted 
with the normal cash assistance to ofset 
losses. Since the losses turned into’ 3ro- 
fits and the volume of exports also _in- 
creased, the Government was justified 
in withdrawing the normal cash assisti.nce 
to offset losses as also the incentive :ash 
assistance for increase of exports. “his 
contention also, therefore, fails. 
24. Learned counsel for the teti- 
tioners have stated that an administrative 
practice by the Government in respec of 
some other exports has. been that wken- 
ever a scheme subsidising exports 1s with- 
drawn before running its full period, the 
Government considers the representezion 
of the exporters for some ex gratia om- 
pensation. ‘It is open to the petitioners to 
make such representation to the Govern- 
ment and if the anology is applicable, the 
Government should: be able to deal vith 
the petitioners in the same way as hey 
have dealt with , the exporters of o-her 
commodities who were deprived of sash 
assistance before the expiry of the peiod 
of the schemes. i 
25. For the above reasons, the 
writ petitions are dismissed but without 


any order as to costs, _ es 
Petitions dismissed. 
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Kanwar Sain and others. Appellants 
v. State and others, Respondents. 

.F: A. O. 135 of 1968, D/- 30-7-19'5.* 

(A) Succession Act (1925), Sectiom 272 
— Application for probate or in the ater- 
native for Letters of Administration — 
Execution of Will — Undue influenc= — 
Burden of proof — Sound “disposing state 
of mind”, os 

In order to avoid a will, it is not 
enough that there was influence. It must 


OE nn a 
*(Against order of G. C. Suri, Dist J., 


Delhi, D/- 3-6-1968). 
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als> be shown that the influence destroy- 
ed the free agency of the testator, Per- 
suasion, appeals to the affections or ties 
of kindred, to a sentiment of gratitude 
to past services, or pity for future desti- 
tution or the like—these are all legitimate 
and may fairly be pressed on the testa- 
tor. (1857) 6 HLC 2, Relied on, (Para 18) 


While the overall burden of proving 
a will lies on those who propound it, such 
burden is, in general, discharged by show- 
ing that the will was duly executed and 
that the testator had testamentary capa- 
ciy. On these matters being shown, ‘those 
alleging undue influence must prove it 
Undue influence cannot be presumed. It is 
not sufficient to show that the circumstan- 
ces attending the execution are consistent 
with its -having been procured by undue 


‘influence, it must be shown that they are 


inconsistent with 
There is no undue 
testator if he could 
would say “this is not my wish but I 
must do it” Williams and Mortimer — 
Executors and Administrators ` and. Pro- 
bate, P. 162 (1970) ed., Rel. on. (Para 19) - 
The degree of mental capacity that 
must be retained by the testator for mak- 
ing a valid will is not that he must have 
highest qualities of mind, but such mind 
as is able to clearly discern and discreet- 
ly judge of all thosé things which enter 
into the nature of a rational, fair and ‘just 
testament, (Para 22) 


On the evidence it was, held that the 


any other hypothesis. 
influence unless the 
speak his wishes 


will was genuine and valid. (Para 23) 
Cases Referred: .Chronological Paras 
ATR 1948 Cal 351 ' 18 
(1870) 5 QB 549 = 39 LJQB 237 22 
(1868) 1 P & D 481 = 18 LT 152 18 
(1857) 6 HLC 2 = 10 ER 1192 19 
2 Southard 600 22 


R. K. Makhija, for Appellants; Kapil 


Sibal. for Respondents No, 1 and 2 


JUDGMENT:— One Jawahar Devi 
Was an old lady. She was 83 years of 
age. She was the owner of two houses 


-Nos, 3755 and “3756 situated in Kucha 


Parma Nand, Delhi, These properties 
had been let to the tenants. She was get- 
ting rental income. This was her main 
source of sustenance. 


Jawahar Devi was a widow. She was 
issueless. Her husband Sardarj Lal died 
in 1939, - . , 

Sardari Lal had a sister Thakurani 
Devi by name, She died in 1963. She had 
three sons’and a daughter. Their names 
are Kanwar Sain Kapoor. Suraj Singh 
Kapoor and Bahadur Singh Kapoor and 
Bachhi Rani. l 

T Jawahar Devi had a sister, Her 
name was Rela Devi. She is dead. She 
had a sòn Naval Kishore. Jagdish Narain 
Tandon is the son of Naval Kishore. Jag- 
dish Narain’s son is Deepak Tandon. He 
is a minor, 
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3. Deepak Tandon son of Jagdish 
Narain through his father made an appli- 
cation to the District’ Court under Section 
272 of the Indian Succession Act for grant 
of probate or letters of administration. 
He said that Jawahar Devi made a will on 


6th ‘of June, 1963 and that he was a be- 


neficiary under the will, | ; 

4 Under the will Deepak gets one 
house — House No. 3756. Deepak was 
two years old at the time of the making 
oz: the will, As regards the other, house 
No. 3755 the testatrix gave a direction 
that that house should be used for the 
purpose of a Dharamshala. for the benefit 
of the general public. She constituted a 
board of trustees to manage: the Dharam- 
shala. The following trustees were ap- 
pointed by her:— ea 

1. Kailash Nath Mehra S/o -Ambika 

l Prasad, i E E 

2. Raj Kishore Tandon.. 

3. Bahadur Singh. 

5. This. will dated 6th June.: 1963 
was presented for registration to the sub- 
registrar on the same day, It was. duly 
registered. Just after one year of the 


execution of the will Jawahar. Devi died. ~ 


She died on 6th of June, 1964. 

6. Deepak made the application to 
the District Court on 5th of September, 
1964, Citation: was issued, Kanwar Sain, 
Suraj Singh, Bahadur: Singh and Bachhi 
Rani sons and daughter “of the sister, of 
Sardari Lal opposed the grant. They said 
that Jawahar Devi did not make any will 
in favour of Deepak ‘Tandon, The will 
was forged. it was said. It was then said 
that Jawahar Devi did - not have sound 
disposing mind at the time of the execu- 
tion of the will. 

iP Witnesses- were examined on 
both sides. The District Judge came’ to 
the conclusion that the will propounded 
before him was duly executed by Jawa- 
har Devi, She had a sound disposing mind 
when she made the will. He pronotinced 


for the will... He granted Letters of Ad- - 


ministration with the will annexed to Dee- 


pak Tandon. He dismissed the objections.“ 
This order was made’ on 3rd’ June, 1968.. ` 
Kanwar Sain, Suraj Singh, Bahadur Singn 


sons of Thakurni Devi and Kailash Nath 
S/ə Ambika Prasad now’ appeal to this 
Court against the order of grant. 

8. The evidence of Deepak Tandon 
the propounder of the will establishes 
these facts. The will was drafted by a 
lawyer Mr. Narinder Dutt, Advocate. He 
appeared in the witness-box, ` He prepar- 
ed a draft of the will, He got it typed at 
the instance of Jawahar Devi.. She át- 
tended his office. She gave instructions 
- tothe lawyer. She was with him for 
- about an hour on the first occasion. This 
was in May. 1963. Again she went to-him 
to collect the will, The lawyer explained 
the contents of the will to her. She ap- 
proved of the will. i 
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-witness of the will, 


- of the will. 


A- I. R. 


o 9 The Sub-Registrar is the second 
witness. He said that the will was pro- 
duced before him on 6th June, 1963. 
Jawahar Devi appeared before-him, Exe- 
cution was admitted by her. The Sub- 
Registrar admitted the will to registra- 
tion... He explained the contents of the 
will to the testatrix, She admitted it to 
be her last will and testament. In addi- 
tion to signatures ‘she also affixed thumb 
mark in his presence. Hori Ram, Pleader, 
identified Jawahar Devi before the Sub- 
Registrar. i 

10. | 
will are R. K. Tandon ’and Jagdish Narain 
Tandon. They are brothers. Jagdish Narain. 
is the father of Deepak Tandon, R. K, Tan- 
don is his uncle. Both the attesting wit- 
nesses appeared in witness-box, They de- 
posed. that they signed the will in pre- 
sence of the testatrix. She was in a sound 
disposing mind at that time. The contents 
of the will were explained by R. K. Tan- | 
don to Jawahar Devi. She admitted the 
will to be correct and signed the will in 
their presence. 


11. The appellants examined 8 


Two attesting withesses of che 


witnesses, .They-tried to show that Jawa- ` 


har Devi was more than 80 years -of age 
at the time ofthe execution of, the will. . 
She was -hard of hearing. She could not 
see, She was operated in the eye twice 
— once in 1959 and a second time in 1965. 
She was unable -to walk. Her mental 
faculties were impaired.. due to old aga. 
She was unable to take- decisions. --She 
was unable: to understand things. This is ` 
the purport of their evidence. E 


.12. Mr. Makhija counsel for thë- 
appellant in the first place has contended 


‘that there is.” no. prooi on the record to 


satisfy the conscience of this court that 
the instrument propounded by Deepak 
Tandon is the will of a free testatrix. He 
argued that the will set up is a fabricated 
document, The burden of his argument 
was that’ there is no independent attesting 
He said there are 
circumstances attending the execution of 
the. will which excite and arouse suspi- 


.cion of the court. The attesting witnesses 


are the ‘father: and the uncle of Deepak- 
Tandon. Their word cannot be relied 
upon, he argued. Jagdish Narain,:it was 
said. took a leading. part in the execution 
He introduced the lawyer to 
the old lady. Narinder Dutt was a-class 
fellow of Jagdish Narain and theréfore it 
was said that Narinder Dutt was not a ~e- 
liable witness, In any case Narinder Dutt 
did not sign the will nor did ‘he get it 
executed and registered. Then it was said 
that the relations were not consulted. H. 
K. Kapoor brother Ë the testatrix was 
living in Delhi, He-was not consulted at 
the time of making the will. The. Sub- 
Registrar did not know the lady himself. 
She was identified by Hori Lal. Hori Lal 
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is a professional identifier. Without kncw- 


ing the lady personally Hori Lal identi- . 


, fied her for which hè was paid Rs. 3/-. 
These are the various: factors, the coursel 


said, which go to prove that the will is“ 


not a genuine document. 


13. To all these ‘manifold argu- 
ments there is a short answer. The ap- 
pellants Kanwar Sain, Suraj Singh, Bana- 
dur Singh and Bachhi Rani brought a cuit 
for administration on 5th of July, 1964 in 

the court of the Sub-Judge. To this suit 

“Deepak Tandon, Jagdish Narain, R. K. 
Tandon were party . defendants among 
others, In paragraph 5 of this plaint an 
important averment was made which to a 
very large extent demolishes the case of 
the appellants. I will read the paragraph 
in full, It runs as follows:— 

“It seems defendants 12 and 13 (Jag- 
dish Narain and R. K. Tandon) who were 
the relatives of Smt, 
her parents’ side imposed upon her and 
made her sign a document purporting to 
be a will dated the 6-6-1963. Being in 
1963 about 82 years of age, she was deaf 
and had almost lost her vision. She could 
not even understand what was talked to 
her. The said defendants are her sistar’s 
grandsons and she had attachment for 
them. Later his father (L. Nawal Kishore 
Tandon) turned defendant No..12 Jagcish 
Narain out of his house and shelter, he 
being a wastrel. He induced the old 
lady to.allow him to live in one room of 
her house No. 3756 in Kucha Parmanend, 
Darya Ganj, Delhi. Probably the wkole 
show of turning defendant No. 12 out of 
doors was enacted to let him have a fcot- 


hold in the house of the deceased. Sufice 


it to say that the old lady being too feeble 
Eoth in mind and body, defendants Nos 12 
and 13 (who are real brothers) took undue 
advantage.of their relationship in the 


garb of protecting and serving her and 
made her sign the said will without her. 


understanding what she was subscriking 
to. So the will cannot be considered tc be 
the conscious act of a person knowing her 
‘interests or having a disposing mind, 
besides she never had any indepencent 
advice. Even before the Sub Registrar 
her age was not divulged, ' to` avoid. all 
suspicion of lack of understanding. ad- 
vanced senility and helplessness.” 

14. From this paragraph it is quite 
clear that it is admitted that Jawahar 
Devi did sign and execute the will. The 
only plea raised in this paragraph is fhat 
Jagdish Narain his brother exercised un- 
due influence on the old lady. In other 
words what is said is that the old lady 
did not know what she was doing. It was 
not the act of a free and indepencent 
mind. She had no sound disposing m_nd. 


15. This paragraph -in my opirion 
is a damning piece of evidence. Nowt ere 
it is said that Jawahar Devi did not sign 
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the will. That she did sign the will ap- 
pears to be the underlying admission. 
The appellants admit that Jagdish Narain 
and R. K. Tandon are the -grandsons of 
the deceased’s sister and that “she had 
an attachment for them”. If that is ad- 
mitted it is not difficult to understand 
why she made a will in favour of Deepak 
Tandon. She wanted to give a. part of 
her property to the descendants of her 
deceased sister. She did not want to give 
anything to husband’s family. It is true 
that she got these properties from her 
husband on his death and became the 
owner of these properties by reason of 
the Married Women’s Property Act. 
Hindu Succession Act made her absolute 
owner. But it appears that she had no 
affection for the sons and daughter of the 
sister of her husband. She- was deeply 
attached to her own sister, For her heirs 
she had affection. 

16. - The only question that remains 
for decision is whether the testatrix hed 
a sound disposing mind at the time of the 
execution of the will, It appears to me 
that she was in full senses and was men- 
tally alert at the time of the execution of 
the will. No undue influence was exercis- 
ed on her. This conclusion can be drawn 
from the fact that Jawahar Devi was ma- 
naging her two properties till the very 
last. She used to recover rent from the 
tenants. She used to sign the receipts, 
This is the appellant’s own evidence (See 
R. W. 5, R. W. 7 and R, W, 8). The lady 
who could collect rent and issue receipts 
and manage the property herself till the 
age of 82-or so must be in possession of 


her senses. She was able to go to the law- 


yer twice in 1963. She was able to in- 
Struct him for more than an hour. I have 
no reason to disbelieve that evidence of 
the lawyer Narinder Dutt. 


17. It seems to me that the will 
propounded is a natural will. The apel- 
lants themselves admit that Jawahar Devi 
was attached to Jagdish Narain. This is 
why Jawahar Devi made a bequest ‘in 
favour of his son. Jagdish Narain was 
living with the old lady for 6 or 8 years. 
He was looking after her: In 1964 just 
POTE her death he took her to the hospi- 
tal. . l 


18. It was said that Jagdish Narain 
had influence with the old lady. But in 
order to avoid a will. it is not enough that 
there was influence, It must be shown 
that the. influence destroyed the free 
agency of the testator. Then it can be 
said to be undue influence. Persuasion, ap- 
peals to the affections or ties of kindered, 
to a sentiment of gratitude to vast ser- 


‘vices, or pity for future destitution or the 


like — these are all legitimate and may 
fairly be pressed on the testator. (See 
Charu Chandra Mukherjee v. Khitish 
Chandra Mukherjee. AIR 1948 Cal 351 fol- 
lowing Hall v. Hall 1868} 1 P & D 481). 
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19. Lord Carnworth has said: “Un- 
due influence: cannot be presumed”. 
(Boyse v. Ross. Borough. (1857) 6 HLC 2). 
While the overall burden of proving a 
will lies on those who propound it. such 
burden is, in general, discharged by show- 
ing that the will was duly executed and 
that the testator ‘had testamentary capa- 
city. On these matters being shown, those 

‘Jalleging undue influence’ mfist prove it: 
for, as already stated. undue influence 
cannot be presumed. It is not sufficient to 
show that the circumstances attending the 
execution are consistent with its having 
been procured by undue influence, it must 


-. be shown that they are inconsistent with 


any other hypothesis. There is no undue 


influence unless the testator if he could 
speak his- wishes would say “this is not 
my wish but I must do it.” (See Wil- 


liams and Mortimer — Executors, Admin- 
istratorgs and Probate p. 162 (1970) ed.) 


20. The other thing of note jis that 
Jawahar Devi has not given both houses 
to Jagdish Narain’s son. She has given 
one’ One she has set.apart for the use 
of Dharmashala. If the will had been forg- 
ed there would have been no provision for 
Dharamshala. this shows the righteousness 
of the transaction. this is the weightest 
factor for pronouncement in favour of the 
will Then out of the trustees of the 
board of management two are from the 
appellants before me. Kailash Nath and 
Bahadur Singh are iwo of the three trus- 
teas, That the testatrix did not cəm- 
pletely ignore them is clear from the pro- 
vision of the will by which they were 
appointed trustees. But she did not make 
a bequest in their favour. All that she 
wanted them to do for her is that they 
should manage. her Dharamshala after 
her death. If -the will had been a 
spurious document Kailash Nath and 
Bahadur Singh would not have been ap~ 
pointed as trustees. - ; 


21. There are- no partoùlars of 
undue influence in the objection petition: 
Nor is there any satisfactory evidence on 
the record to prove that the old lady was 
coerced by Jagdish Narain into doing 
that which she did not desire to. do or in 
other words he exercised undue influence. 
That Jawahar Devi died after a year of 
the execution of the will is a factor in 
favour of the genuineness of the will. She 
has signed the will at several places. She 
also thumb marked it before the sub-re- 
gistrar. She has made meticulous provi- 
sions in the will to ensure that on at- 


ty. 

, 21-A. The District Judge was also 
of opinion that it was a natural will. He 
said: 

“There was nothing unnatural in the 
old lady preferring the grand children of 
her own sister to the grand children of 


< 
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taining majorly Deepak gets the proper- 


ALR. 


the sister of her husband, who had died 
some years earlier and if the responden:s 
were entitled to succeed under the ordi- 
nary law of inheritance, that may have 
been the very reason for the old lady 
making the will and thereby diverting tke 
course .of devolution to her own relations 
in preference to. those of her deceased 
husband”. 


22. It was said that J awahar Devi 
was getting on in. years and did not have 
the mental capacity to meake a will. I 
do not agree, The degree of capacity 
which must be retained by the old is dealt 
with in Den v. Vancleve, (2 Southard. at 
p, 600 cited in Banks v. Goodfellow, (1870) 
LR 5 QB 549, 567). There it was said:— . 

“By the terms ` ‘a sound and disposing 
mind and memory’ it has not been under- 
stood that the testator must possess these 
qualities of mind in the highest degree: 
otherwise, very few would make teste-| ’ 
ments at all: neither has it been under- 
stood that he must possess them jin és 
great a degree as he may have formerly 
done, for even this . would disable most 
men in the decline of life: the mind may 
be in some degree debilitated, the me- 
morv may have become in some degree 
enfeehled. and vet there may be enough 
left clearly to discern and discreetly to 
judge, of all those things anc all those cir- 
cumstances which enter into the nature cf 
a rational, fair, and just testament. But 
if they have so far failed as that these 
cannot be discerned and judged of. then 
he cannot be said to be of sound and dis- 
posing mind and memory.” 


23° Criticism was mede of certain 


‘writings which appear in the will in hanc. 


The boundaries of the property ‘and the 
names of the trustees are written in hanc: 
The -counsel said that on this aspect the 
evidence is discrepant. As regards the 
person who filled these blanks chere is 
the dependable testimony cf'the lawyer 


‘ who says that he filled the blanks and 


wrote the boundaries and the names of 
the trustees himself. This criticism is 
therefore not well founded. 


24, Criticism was made that the 
lawyer should. not be believed as he did 
not sign the will himself. .There is no re 
quirement of law that lawyer must sign 
the will, l 

25. Criticism was made that the 
old lady did not consult her own brother. 
In my opinion, this shows strength of her 
will and a determined mind. 

` 26- It was said that neither in the 
will nor before the sub-registrar the age 
of the lady was given, This is also nct 
required by law. 


27. Capital was sought to be made 
of the tenants’ evidence whe deposed thet 
she’ was unable to take decisions. When 
the tenants asked for repairs she -did not 
reply. It seemis to me that she was a 
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shrewd landlady and knew where her pe- 
cuniary interests lay. 

28. The counsel criticised the evi- 
dence of Hori Lal who identified the lady. 
This is true that Hori Lal is a profes- 
sional identifier. But . that factor alcne 
will not invalidate the will. 

From the surrounding circum- 
stances it appears that the will is the cfi- 
spring of the old lady’s own volition, and 
not the record of some one else, . 

30, _ For these reasons I would dis- 
miss the appeal leaving the parties to 
bear their own costs. 

Appeal dismissed. 
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Mrs, Birendar Amarjit Singh, Peti- 
tioner v. General Marketing and Maru- 
facturing Co. Ltd., Calcutta, Respondent. 

C. R. No, 467 of 1974, D/- 28-7-1975." 

(A) Stamp Act (1899), Sch. I, Article 
35 — Registration Act (1908), Section 17 
(1) (d) — Document whether lease or 
agreement to lease and liable to stamp and 
registration — Test, 


A. document to be treated as a lease 
must satisfy the test of immediate and 
present demise in respect of the property 
covered by. it and an agreement to lease 
is no exception and this test would apply 
to determine not only the liability of a 
document to stamp but also to its regis- 
trability. AIR 1919 PC 79 and AIR 1859 
SC 620, Rel. on. (Para 5) 


(B) Stamp Act (1899), Sch. I. Article 
35 -— Registration Act (1908), Section 17 
(1) (d) — Agreement between landlord A 
and tenant B of premises — A to cen- 
struct new building on premises — In 
consideration of B delivering: possession of 
premises A to give flat in new building to 
B on certain conditions, — If construct.on 
of new building not started before certain 
date A to deliver possession of premises 
to B — New building not constructed — 
Suit by B to enforce agreement — Doru- 
ment held was. not lease or agreement. to 
lease and did not require stamp or resis- 
tration. AIR 1919 PC 79 and AIR 1959 SC 
620, Rel. on. . i (Para 2, 5) 
Cases Referred: Chronological. Paras 
.AIR 1959 SC 620 = 1959 Supp (2) SCR 107 


2, 5 

AIR 1919 PC 79 = 46 Ind App 240 2,5 

Shiv Charan Singh, for Petitioner: 

Leila Seth, with B. Mohan, for Respon- 
dent. 

ORDER: — The only question taat 

this petition under Section 115 of che 


*(From order’ of H, K. S. Malik Acd]. 
Dist, J., Delhi, D/- 21-8-1974.) 


IS/KS/D578/75/GNB . 
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Code of Civil Procedure, by a defendant 
in the suit out of which it has arisen, 
raises is as to whether the document of 
July 23, 1971, on which - the suit, of the 
plaintiff is based, is inadmissible in evi- 
dence either because being compulsorily 
registrable, it is not registered or because 
it is insufficiently stamped. 


2. The facts and circumstances 
leading: to the petition are not in ‘dispute 
and may be briefly stated. The premises 
in dispute was, during the material time. 
held by the. respondent, the plaintiff in 
the suit, as a tenant. By an agreement of 
July 23, 1971, entered into between the 
parties, it was envisaged that the peti- 
tioner -would set wp in place of the pre- 


- mises a ‘multi-storeyed building on the 


site and in consideration of the respondent 
delivering vacant possession of the, premi- 
ses to the petitioner, the petitioner would 
give to the respondent a flat on the ninth 
floor with certain specified dimensions on 
the terms and conditions set out in the 
agreement and that in case the work on 
the proposed multi-storeyed building 
was not commenced before a certain date. 
the petitioner would hand over to the 
respondent the vacant possession of the 
premises on the same terms and condi- 
tions on which it was hitherto held by the 
respondent. It was further provided that 
that the agreement will be valid for a 
period of 10 years from the date the flat 
in. the proposed multi-storeyed building 
was handed over to the respondent and 
that thereafter will be renewable on the 
terms and conditions as may be mutually 
agreed between the parties. Pursuant to 
the aforesaid agreement, the respondent 
admittedly delivered vacant possession of 
the premises to the petitioner but, for 
reasons which are not material for our 
present purpose, the petitioner did not or 
could not pursue the project, By the suit 
the respondent seeks to enforce the afore- 
said agreement. The suit is contested and 
in the written statement, the petitioner 
has, inter alia, raised the plea that the 
aforesaid agreement is inadmissible in 
evidence because being complsorily resis- 
trable, it has not been registered and be- 
ing a lease was insufficiently stamped, The 
agreement is on.a stamp paper of Rs. 2/-. 

By the order which is impugned, the trial 
Court has held that the document.-is not 
inadmissible. The earned Additional 
District Judge repelled the contention that 


‘the document is inadmissible in evidence 
for want of registration holding, following 


Hemanta Kumari Devi v. Midnapur Za- 
mindari Co, Ltd.. AIR 1919 PC 79 and 
Trivenibai v. Smt. Lilabai, AIR 1959 SC 
620, that it did not -create a present de- 
mise. The learned Additional District ` 
Judge further held that even if the docu- 
ment was an agreement of lease and was, 
therefore, compulsorily registrable, it 
could nevertheless . be used for the colla- 
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teral purpose of substantiating a plea for 
the possession of the premises. The learn- 
ed Additional District Judge, however, did 
not deal wth the question if the document 
was insufficiently stamped.and as to its 
inadmissibility on that account apparently 
because of the finding that the document 
did not: create a present demise and did 
i p even appear to be an agreement ol 
ease, 


3. I have heard Bakshi Shiv Cha- 
ran Singh,.learned counsel for the _ peti- 
tioner with regard to the question as to 
the inadmissibility of the document and 
as to whether it could be used for any 
collateral purpose both with reference 
to the reason on which the impugned 
order.is based as well.as the additional 
reason.as to the insufficiency of stamp and 
it appears to me that there is no merit 
in the contention. 


4: For the purpose of stamp duty, 
an agreement or memorandum of an 
agreement is.to be stamped in accordance 
with Article 5 of Schedule I of the Stamp 
Act. An agreement to lease is, however, 
one of the exceptions and such an agree- 
ment has to be stamped in the same way 
as -a lease under Article 35 of Schedule I 
to the Act, inter alia. because by virtue 
of Section 2 (16) of the Stamp Act, “lease” 
includes such an agreement to lease. - By 
virtue of Section 17 (1) (d) of the Regis- 
tration Act, “lease of immovable property 
from year to year, or for any term ex- 
ceeding one year, or reserving a yearly 
rent? are compulsorily registrable, The 
expression “lease” in the Registration Act 
includes “tan agreement to lease” by vir- 
tue of the definiticn contained in Section 
2 (7) of that Act. 
present case is an agreement covered by 
Article 5 of Schedule I of the Stamp Act, 
it is sufficiently stamped, If the document 
in question is a lease or an agreement to 
lease or the agreement ‘to. let, it is in- 
sufficiently stamped,’ Its - registrability, 
however, would depend on if such a lease 
or agreement to lease, being admittedly in 
respect of immovable property, is from 
year to year. 


5. The first question that, there- 
fore, requires consideration is as to whe- 
ther the agreement is either a lease or an 
agreement to lease, It is well settled, and 
was not disputed on behalf of the peti~ 
tioner, that a document to be treated as 


a lease must satisfv the test of immediate. 


and present demise in respect of the pro- 
perty covered by it and an agreement, to 
lease is`no exception. Reference may be 
made to Hemanta Kumari Devi v. Midna- 
pur Zamindari Co: Ltd, AIR 1919 PC.-79 
and Trivenibai v. Smit, Lilabai, AIR 1959 
SC 620. .It is equally well settled that 
this test would apply to determine . not 
only -the liability of a document to stamp 
but also as to its registrability. ‘-The docu- 
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If the document in the - 
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ment in question deals in the first in- 
stance, with the flat that may be built by 
the petitioner and in the second instance, 
with the premises in dispute should the 
multi-storeyed building be never put. up, 
So far as the multi-storeyed building is 
concerned, the document does not create 
any immediate or present demise in res- 
pect of a part of it because the multi- 
storeyed building had not as yet come 


into existence and one does not know 


whether it would ever be put up. It has 
not- been. put up so far and would per- 
haps never be put up. The right, being 
conferred by the document on the res- 
pondent, is contingent ona number of 
imponderables and at best would be a 
right to ask for a lease of the flat after 
one comes into existence. So far as the 
premises in dispute is concerned, there is 
no question of an agreement or an agree- 
ment to lease because month to month 
tenancy in favour of the respondent. was 
never surrendered either by the document 
or otherwise. All that the document pro- 
vides -is surrender of possession by the 
respondent of the demised premises with 
a right. subject to the terms of the agree- 
ment, to the possession being delivered as 
if nothing had happened. Mere’ delivery 
of possession of a demised premises by a 
tenant to a landicrd does not by itself 
constitute a surrender of tenancy. Noth- 
ing more has happened in the present 
case which may sublimate the mere deli- 
very of posession with the right to its res- 
toration to the . position of a surrender: 
The provision in the agreement, there- 
fore, that in the event of the petitioner 
failing to put up the, multi-storeyed build- 
ing. the petitioner would “hand ovér’” to 
the respondent the vacant possession of the 
demised premises “on the-same terms and 
conditions as covered in the previous 
lease” does not and could not be tanta- 
mount to either a lease or an agreement 
to lease. It is a mere reiteration of the 
right of the respondent to the vacant pos- 
session of the demised premises being 
restored, if the limited purpose, for which 
the vacant possession of the premises was 
being delivered to the petitioner, was 
frustrated. The document, therefore, could 
not be said to be either a lease. or an ag- 
reement to lease with reference to either 
of the properties and was, therefore, not 
liable to be stamped under Article 35 of 
Schedule I of the Stamp Act, or be com- 
pulsorily registrable and would, there- 
fore, be admissible. 


A.1. Ry ; 


“ 


In the view that I have taken of ~ 


G.. 
the admissibility of the document, the 
question whether it- could be used for a 
collateral purpose does not survive and 
need not be considered. 


7. In the result, the pétition fails 
and is hereby dismissed with costs. 


8> - The parties are directed to ap- 


pear before the trial Court on August 20; 


„award could not be set aside. 
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transmitted to that Court. . 
: Periton dism:ssed. 
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S N. SHANKAR AND F: S. GILL, JJ.’ 

Union of India, Appellant V, Bal Dev 
Singh. Respondent. 


F. A O. (OSY No. 75 of 1970, D/- 22-4- 
1975. 7 


(A) Arbitration Act (1940), Sections 
30. 33 — Auction of Cinema by Govern- 
ment — Dispute between auction puzcha- 


. ser and Government in regard to machi- 
-nery, building and electrification — Re- 
ference to arbitration — Award of rom- 

pensation against Government — Val dity. 


In an auction held on 31-1-1960 in 
pursuance of a public notice issued on 
behalf of President of India, by the Mana- 
fing Officer of the Regional Settlenent 
Commissioner in respect of a cinema A 
(auction purchaser) gave the highest’ bid. 
His bid was accepted 
the cinema was given to him after bout 
two years of the acceptance of the bid. 
Later, disputes arose between the parties, 
amongst others, 
nery, building and the electrificatior of 
the cinema. On 31-5-1967 parties agre2d to 
refer the same to. the sole arbitration of 
the Secretary to the Department of Re- 
habilitation,. New ‘Delhi. On -. 1-5-1968 
the arbitrator made his. award whick was 
filed before a single. Judge of the High 
Court.: On 4-9-1968 the Government filed 
objections under Sections 30 and 3&4 It 
was held by.the single Judge that the 
first part of the award awarding compen- 
sation in respect of machinery, electrifica- 
tion and building was valid but the rest 
of the award dealing with the detaisb of 
the balance of the purchase ‘price and the 
mode in which it was to be paid, being 
not. covered by the reference, could not 
be sustained. but as it was severable from 
the first part of the award the whole 
On appeal 
by -Government it was contended thet the 
jurisdiction of the arbitrator was inflexi- 
bly limited to the claims on the basis of 
notice of auction, but he entertainec and 
allowed claims based on the Cinemato- 
graph Act and as such exceeded his uris- 
diction and the award for this reasor was 
vitiated and was liablé to be set asice. 

Held (1) the objection of the Govern- 
ment was wholly misconceived, Scope of 
reference in the case had to be dete-min- 
ed not by reference to a particular clause 
of the agreement alone but with reference 


*(Against 
D/- 20-5-1970). 


1S/JS/D334/75/SSG | 
1976 Delhi/2 I G—24. 


and possessicn of. 


in’ regard to the machi- - 


Judgment of V. D Misra, J., l 
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to the whole agreement because -the re- 
ference to arbitration was made after dis- 
putes had arisen. and the reference-deed 


‘in terms said that the parties agreed to 


a -, refer the matter to arbitration. 


h 


(Para 14) 
(2) that it could ‘not be said that the 


‘claims raised before the arbitrator were ` 


something different from the “matter” 


that the parties agreed to refer to arbi- 


tration. Reference to the Cinematograph 
Act in the claim petition was only a plea 
in justification of the claim and not a 
claim by itself. It could not be said that 
the arbitrator had no jurisdiction to en- 
tertain the claims merely because he 
made. reference to Cinematograph Act. 
Thus the arbitrator did not exceed his ju- 


i risdiction either in entertaining A’s claims 


-ticular form. The 


or in-allowing compensation to A in terms 
of the award, AIR 1963 SC 1677. Applied. 
(Paras 17, 18. 19, 22) 


- (3) that it could not be said that the 
arbitrator omitted to consider any claim 
urged before him so as to vitiate the 
award, There was no material on the re- 
cord even. to indicate, much less prove, 
that the parties by the reference deed in- 
tended the arbitr rator to separately record 
his finding or to give his award in a par- 
Government had mise- 
rably failed to discharge the onus that lay 
on it to. support this plea. Case law dis- 


cussed: (Paras 26, 27) 
“Cases Referred: Chronological Paras 
AIR.1968 Raj 99 = 1968 Raj LW 11 27 


„filed by the appellant under Sections 


ee 
— 


AIR 1963 SC 1677 
AIR 1958 All 692 


me! 3 SCR 410 
21, 25 
28 


AIR 1915 Cal 713 = 26 Ind Cas 73° 2. 23 
(1912) 13 Ind Cas 118 =. 16. Cal WN. 256 
° 23 


A. B. Saharya with V. B.’ ‘Saharya. 
for~ ‘Appellant; R. H: Dhebar, with Rishi 
Kesh. for: Respondent. 


S. N. SHANKAR, J.:— Challenge in 
this appeal is to the order of the learned 
Single Judge dismissing the objections 
30 
and 33 of the Arbitration Act, 1940 and 
refusing to set aside the award. 


2. In an auction held on January 
31, 1960. in pursuance of a public notice 
issued on behalf of the President of India, 
by the Managing Officer ‘of the Regional 
Settlement Commissioner J amnagar 
House. New Delhi, in respect of a cinema 
in Faridabad. the respondent fave the 
highest bid for Rs. 6,11,000/-. His bid was 
accepted and“ possession of the cinema 
was given to him after about two years 
of the acceptance of the bid, Later, dis- 
putes arose between the parties, amongst 
others in regard to the machinery. build- 
ing and the electrification of the cinema. 
On May 31, 1967 parties agreed to refer 
the same to the sole arbitration of Shri 
V. Nanjappa. Secretary to the Govern- 
ment-.of India: Department of Rehabili- 
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tation, New Delhi. On May, 1, 1968 the 
arbitrator made his award and held that 
the respondent was entitled to a sum of 
Rs. 30,000/- as compensation in respect of 
the. machinery, Rs, .45.000/- as compensa- 
tion in respect of- electrification and 
Rs: 40,000/- in respect of building. 


:He further held that the -respondent. 


had already paid:a sum of Rs. 2,42,575.57 
towards the purchase price of the cinema 
and subject to the receipt of reports in 
regard to certain other claims filed by 
him, the balance amourit of the purchase 
price payable was Rs. 2,99,573.11 against 
which the amount awarded: shall be ad- 
justed leaving a balance of Rs, 1.84.573-11 
to be paid by him. within six months. The 
award was filed before a learned Single 
Judge of this Court. On September 4, 
1968 the appellant filed objections under 


Sections 30 and 33-of the Arbitration Act. 


alleging, amongst others, that the arbi- 


trator had - misconducted himself.” the. 


awerd was beyond the terms of reference 
that the claims made by the respondent 
before the-arbitrater were on the basis of 
Cinematograph Act and these claims were 
bevond the scope of reference. that the 


award was vague inasmuch as it did not 


show as’ to whether the claims were ac- - 


cepted by the arbitrator, with reference 
to the terms of the auction notice or on 


the basis of expenditure incurred for the, 
fulfilment of the requirement of Cinema- ` 


topraph Act. ~Certain. other objections 
were also’raised but they have not been 
canvassed and it is unnecessary to notice 
them,” PER 

© 34° Respondent also filed objections 
against the award but the. same were not 
pressed and nothing further need be said 
in respect of them. 

4: On the objections of the appel- 
lant, the learned Judge framed the fol- 
lowing issues: 

(1) Whether the award is liable to be 
set aside on the grounds set out in para- 
graph 4 of the objections of the Union of 
India ? 

(2) Relief ? | 

5. Parties led no oral evidence and 
relied on the record of the arbitration 
proceedings filed in court. By the im- 
pugned order, the learned Single Judge 
held that the first part of the award 
awarding compensatior. in respect of ma- 
chinery, electrification and building was 
valid but the rest of the award dealing 
with the details of che balance of the pur- 
chase price and the mode in which it was 
to be paid, being not covered by the re- 


ference, could not be sustained, but as it - 
was severable from the first part of the - 


award the whole award could not be set 
aside. Appellant’s objections against the 
first part of the award were thus dis- 
missed. | 
~- 6. Shri A. B. Sahariya, learned 
counsel for the appellant, has urged’ that 


, 
a 
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the: jurisdiction of the arbitrator was in- 
Hexibly limited to the matters specifical- 
ly referred to him which were claims. cn 
the basis of notice of -auction; but heen- 
zertained and allowed claims based on the 
Cinematograph Act and as such exceeded 
ais jurisdiction. and the award for this 
reason is vitiated and is liakle to be set 
aside. No moral turpitude of any kind 
was attributed to the arbitrator. 


T. To :decide this contention, it 
will be appropriate to set out the rele- 
vant part of the reference stating the mat- 
ier referred: the claims as raised before 
the arbitrator and the part of the award 
accepting the claims and awarding com- 
vensation. °° f 

8. In the agreement of reference 
dated May 31, 1967 it is stated that a 
cinema house at Faridabad Township was 
sold by auction by the appellant in favour 


of the respondent for a sum of Rupees . ~ 


5.11.000/- out of which the appellant made 
only a part payment and poss2ssion of the 
cinema was given to him subject to his 
Making the-payment.of the balance. Then 
the agreement stated: 


‘Whereas’ the Second Party put in 
claim for certain deficiencies in machi- 
nery and defects in the building etc. which 
claim was not accepted by the First Party. 

“Whereas it has been agreed between 
both the parties to refer the matter to the 
sole arbitration of the Secretary tó the 
Government of India, Department of Re- 
habilitation, Ministry of Labour; Employ- - 
ment and Rehabilitation. without preju- 
dice to the action to be taken under the 
provisions of the D. P. (C & R) Act, 1954.” 

9. In the clauses following: the 
sole arbitrator was named and Clause 5 
which is being relied upon by Shri Saha- 
riya read..as under: 

“5 The terms of reference of the ar- 
bitration in this dispute shall be as. fol- 
lows: - - > > 2. 8 

(a) Whether or not all the machinery 
specified in the notice of auction was sup- 
plied by the First Party to the Second 
Party? If the supply of the machinery 
was not in accordance with the notice of 
auction what would be the amount of 
compensation payable by the First Party 
so. the Second Party ? 


(b) Whether the electrification of the 
>Suilding was or was not as specified in the 
auction notice? If it was not what would 
be the amount -of compensation payable 
sy the, First Party to the Second Party ? 


(c) Whether the building and thè 
equipment. handed over to the second 
party was otherwise not in accordance 
with the terms of the auction notice? Jf 


“not what would be the amount of com- 
. pensation payable by the First Party to 
the Second Party.” l 
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10. We have set out the relevant 
clauses preceding the appointment of the 
arbitrator as they have a bearing on the 
controversy and the scope of the matter 
which the -parties agreed to refer to ar- 
hitration as we shall presently show 


11. After the arbitrator entered 


on the reference, the respondent put in a. 


detailed claim stating, amongst others, 
that “at the time of auction, it was an- 
nounced in clear terms that the said 
cinema was a running one and that the 
intending purchaser will not experience 
any difficulty in obtaining licence from 
the appropriate authority”, but on taking 
possession of the Cinema he found several 
items missing. None of the items includ- 
ing the building was in conformity with 
the Cinematograph Act and licence for 
running the cinema could neither be issu- 
ed nor renewed, that by his letter dated 
November 2, 1961, he had informed the 
authorities about the condition of the 
building electric fittings etc. but to no ef- 
fect and that he had incurred heavy ex- 
penses which the appellant was liable to 
pay. After stating these and the other 
facts, the concluding part of the claim 
was in the following words: 

“The applicant now claims the fol- 
lowing amounts on account of removing 
deficiencies in machinery. for electric in- 
stallations and for removing defects in the 
building and other items including inte- 
rest. 


i. Expenditure 
in providing electric 
fittings, and installa- 
tions as per Cinema- 
tograph Act: ; Rs. 

2. Addition and altera- 
tion carried out in 
the building so as to 
bring it in accordance 
with the Cinemato-- 
graph Act: Rs. 

3. Cost of deficiency 

- and shortages, defects 
ete., ete, Rs. 


4. Cost for providing 
acoustic treatment and 
ceiling in the Cinema- 
hall and some other 
renovations to bring it ^ 
in conformity with 
Cinematograph Act: Rs. 

5. Interest on Rupees 
5.61,000/- from 31-1-60 
to September, 1961 at 
the rate of Rs. 9%: Rs. 84,150/- 


i Rs. 3,75.442/-” 

12. Part of the award relevant 

for the decision of the controversy reads 
as under: 

“AND WHEREAS, I, the sole Arbi- 

trator appointed herein entered upon the 

reference, have read the pleadings and 


incurred 


55,984/-- 


49,.000/- 


43,308/- 


1,50,000/- 
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documents filed on behalf of the parties, 
and Whereas I have duly considered and 
deliberated over the respective conten- 
tions advanced on behalf of the parties in 
respect of all the claims in terms of the 
reference herein above mentioned 


enoeaeue 
eeeneos 
teanen  @oee#8@#0@ ù 88 #@8@8 @ammae 


Now. therefore, I hereby make and pub- 
lish my award as follows: 


(i) That Shri Baldev Singh shall be 
entitleé to a sum of Rs. 30,000/- as com- 
pensation in respect of machinery; 

(ii) That Shri Baldev Singh shall be 
entitled to a sum of Rs, 45,000/- as com- 
pensation in respect of electrification: 

~ (iii) That Shri Baldev Singh shall be 
entitled to a sum of Rs. 40,000/- in respect 
of building. 


eveenraevneeeethwnnwnwerneeeeeaeeaebennane ne 


13. The argument of Shri Sahariya 
is that according to para (5) of the deed 
of reference the disputes referred for 
decision of the arbitrator were disputes 
based on claims made with reference to 
the notice of auction but in the plaint 
filed before the arbitrator the respondent 
raised claims not on the basis of auction 
notice but on the basis of Cinematograph 
Act. The arbitrator, the learned counsel 
maintained, had no jurisdiction to enter- 
tain these claims, much less to uphold 
them in the award. 


14. To our mind the objection is 
wholly misconceived. Scope of reference 
in the case has to -be determined not by 
reference to clause 5 of the agreement 
alone but with reference to the whole 
agreement because the reference to arbi- 
tration was made after disputes had arisen 
and the reference deed in terms says that 


‘the parties agreed to refer this matter to 


arbitration. This is borne out by the 
clauses of the reference-deed extracted 
above, preceding the appointment of the 
arbitrator. 


15. The respondent has produced 
before the arbitrator the claims that he 
had raised prior to the agreement of re- 
ference. This he did by his letter dated 
November 2, 1961. addressed to the Re- 
gional Settlement Commissioner, New 
Delhi. The relevant part of this letter 
reads as under: 


"The provisional possession of the 
Cinema building at Faridabad was given 
to us Dy you yesterday. The discrepan- 
cies found in the machinery and equip- 
ment have already been written by us on 
the inventory of the articles. Numerous 
defects were noticed in the Cinema build- 
ing some of which are detailed below. 


2. The electric installations wherever 
they exist are not as per Cinematograph 
Act. Three separate circuits are requir- 
ed under this Act but they do not exist 
at site. Many of the fittings are only 
dummy and there are no connections to 
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the same, These things could not Ďe refer and did. refer to _ arbitre- 
‘checked as there was no electric connec- tion by means to the reference 
tion in the building. Some fittings which deed. Para. (5) of the reference-deed 


were available at the time of auction,- are 
now missing. 


3. There is no acoustic- treatment in 
the building at all. 


4. The spacing of the exit doors. üri- 
als and water . closets and Projection 
Room ete., is not as per provision of the 
Cinematograph Act. -© There is'no ceiling 
in the building which is. essential ‘to ful- 
fil the requirements of Cinematograph 
Act. k i l .. 
. 5. The building remained. unattended 
in the last two years, causing sufficient 
CamaRE and deterioration in itg condition. 


wrest ovvu so osgagy whee Ñ bpobago -eeeee 
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8. You are, therefore, ed to 
inspect these premises and verify the dis- 
crepancies pointed «out. by us within 15 
days, failing which. we shall start the 
work of repairs and: -alterations required 
to bring the building as per Cinemato- 
graph Act on your costs and risk.” 

16. The respondent also produced 
before the arbitrator copy of a letter dated 


November 10. 1961 sant by the Regional’ 


Settlement’ Commissioner, New Delhi to 
the Sub-Divisional Officer, Palwal, 
rict Gurgaon forwarding his 
for renewal of cinema licence with 
recommendation 
done at an early date to enable the res- 
pondent to run the cinema as also.copy of 

letter dated February 1, 1962 sent by 
the Deputy ~ Commissioner and, District 
to Chief ~Electric 


the 


Magistrate, Gurgaon, 


Inspector, Government: of Puniab, Patiala, 
stating that the cinema had been’sold by - 


i 


auction and purchased by the respondent’. 


who had applied for grant of licence and 
that the Chief Electric Inspector may exa- 
mine the electric aprliances installed in 
the cinerna building at an early date and 
intimate whether 
tions comply. with the provisions of ‘the 
Cinematograph Act and the Rules framed 
thereunder. 


According to the endorsement on this 
letter its-coov wag also forwarded by the 
District Magic‘rate to the Executive Engi- 
neer, P. WD B. & R. Gurgaon with the 
request to inspect the cinema building and 


‘intimate whether the- building conforms - 


to the conditions of the licence and Cine- 
matograph Rules”, This shows that from 
the very start it was the respondent’s case 
that he was entitled to be delivered pos- 
session of a cinema -capable of being li- 
censed under the Cinematograph Act and 
not just a building cf the cinema, The 
appellant did not accept this position also. 


17. © It was all these disputes: which 


are- covered by the expression “matter”. 


-used in the extracted clause of the re- 
ference-deed which the parties agreed to 


“ 
p) 


“neads. 


Dist-_ 
application . 


that the same may be ~ 


. Cinematograph Act. 


these electric installa- - 


with the award of the arbitrator 


Spi set out the heads of these claims. 
Claims in the- claim-petition before the ar- 
Ditrator, “it is.not denied. conform to: these 
It is; therefore, not right to say 
shat the claims raised before the arbitra- 
zor were -something . different from the 
‘matter’ that the parties agreed to refer 
to arbitration. Reference to the Cinema- 
zograph Act in the claim petition was only 


. a plea in: justification of the claim and not 


a claim by itself. 


18. . Even if it be apie for . the 
sake of argument that para. (5) ‘of the re- 
“erénce-deed set out the claims, we find 
nothing in the agreement to limit the ju- 
Tisdiction gf the arbitrator to debar him 
from taking into consideration the provi- 
sions of. Cinematograph Act in upholding 
those claims. The reference-deed did not 
provide that in determining the claim the 


arbitrator shall refer to the auction notice ` 


alone and shall not take into considera- 
tion anything else. 


19. We are, therefore. unable to 
accept the submission of the . learned 
counsel that the arbitrator had no juris- 
diction to entertain the claims as filed 
before hirn only because they made a re- 
ference to the Cinematograph Act. 


20. We further find that factually 
there is no basis for the grievance of ‘the 
Jearned counsel, The arbitrator in his 
award has nowhere said that the claims 


- of the respondent were being sustained 


by him because of any provision in the 
The arbitrator. has 
said in the award that he had read: the. 
pleading- and documents filed on behalf 
of the parties and duly considered and de- 
liberated over the respective contentions. 
The plea now raised was also urged he- 
fore the arbitrator. The award is a non- 
speaking award. This Court is precluded 
to.gauge the mind of the arbitrator or to | 
examine the: considerations that entered 

his mind ‘in ‘arriving at his conclusion. 
There is nothing on the record. therefore, 
to suggest that in-the award the arbitra- 
tor awarded compensation because of the 
provisions in the Cinematograph Act. The 


Whole grievance, is thus ened ‘and 


without basis. M 


21. . In Smt. Santa Sila Devi vy. 
Dhirendra .Nath Sen, AIR .1963 SC 1677. 
the Supreme Court. has laid down certain 
basic considerations that the Court should 
be guided by in the matter of ee 
Thes2 
ere: (1) a Court should approach an award 


` with a desire to support it. if that is rea- 


sonably possible. rather than to destrov-it 
by calling it illegal: (2) unless the refer- 
ence to arbitration specifically so requires 
the arbitrator is not bound to deal with 
each claim or matter separately, but can 
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deliver a consolidated award; (3) unless 
the contrary appears the court will. pre- 
sume that the award disposes finally eof 
all the matters in difference: and (4) 
where an award is made ‘de praemisss’ 
(that is. of and concerning all the mattezs 
in dispute referred to the arbitrator), ‘tke 
presumption is that the arbitrator intend- 
ed to dispose finally of all the matters in 
difference - and his award will be hed 
final, if by any intendment it can be made 
so.” . A oT: 
22. «For all these reasons, we aze 
firmly of the view that in the facts of this 
case and the award as it is, it cannot be 
said that the arbitrator exceeded his: ju- 
risdiction either in entertaining the. claims 
of the respondent or in allowing compen- 
sation to the respondent in terms of the 
award, “3 : p . «= 
23. Shri Sahariya referred us to 


Narsifigh Narain Singh v, Ajodhya Pr» 
sad Singh, 1912-13 Ind Cas 118 (Cal) in 


support of the proposition that the arki- 


trator had no jurisdiction to go beyond 
the precise questions submitted to him. In 
this case, the question sukmitted to tae 
arbitrator was ‘whether the plaintiff had a 
right of way over a specified strip of land 
but the arbitrator in his award laid outa 
new path on a piece of land over whith 
neither party alleged a right of way. It 
was in this context that it was observed 
that he cannot go beyond the precise 
questions submitted to him and determine 
any claim or demand which the partes 
did not refer. 


Reliance -was next placed by - tne 


learned counsel on Jagar Hari Bepin Eœ- 
hary Poddar v. Moran and Co.. AIR 1915 
Cal 713 where it was held that an award 
was bad if the arbitrator went beyond 
the scope of reference and decided dis- 
putes not submitted to it. This conclusion 
was arrived at on the finding «that tne 
dispute about 447 bales involved in the 
case was not at all covered by the origiral 
contract but formed the subject-matter 
of another contract between the partes 
in regard to which there was no arbitra- 
tion clause. No exception can be tak=n 
to the abstract proposition of law laid 
down in these cases. But they do not in 
any manner assist the learned counsel. 


24. The learned counsel then 
urged that the award was bad because 
the arbitrator failed to determine -the 
specific dispute contained in the first part 
of sub-paras (a) and (b) of para, 5 of the 
reference-deed, namely, whether the ma- 
chinery and the electrification was not as 
specified in the notice of auction. Tris 
finding, it was argued, was a cendition 
precedent to give jurisdiction to the ardi- 
trator to award damages and this having 
not been done the award of damages is 
without jurisdiction. This submission is as 
much without merit as the previous ona. 
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25. Accordinz to Halsbury’s Laws 
of England, para. 609, page 321. unless 
the agreement of reference prescribes in ` 


‘what: form the award is to be made, it 


may be made in such form as the arbi- 
On page ‘322, 
(para; 610) of the same book. after, stating 
the proposition that found” recognition 
from the Supreme Court in AIR 1963 SC 
1677 (supra) that the Court should ap- 
proach the award with a desire.to support - 
it rather than destroy it, it is observed 
that the burden of proving-that the arbi- 
trator failed or omitted to award on mat- 
ters which were referred, lies on the 
party who seeks to impeach the award. 
According to Russell ‘On Arbitration’ Se- 
venteenth Edition, page 243, in a case 
where several claims are made between 


_the parties, the award must-decide upon 


each:of them. But it is unambiguously 
provided that the award will be sustain- 
ed even though the arbitrator has omitted 
to notice some claim put forward by a 
party, if, according to the fair interpreta- 
tion of the award, it is to be presumed - 
that the claim has been taken into consi- 
deration. l 


26. In this case, as we have point- 
ed out above, the arbitrator in his award . 
has stated that he has “considered and 
deliberated” over the respective conten- 
tions of the parties to arrive at the con- . 
clusions recorded by him. On a fair in- 
terpretation of the award, in these cir- 
said 
that the arbitrator omitted to consider]. 
any claim urged before him so as to vi- 
tiate the award, There is no material on 
the record even to indicate, much less 
prove, that the parties by the reference 
deed intended the arbitrator to separately 
record his finding in regard to the first 
part of sub-pards (a) and (b) of Para. 5 


'* of the reference o> to give his award in 


a particular form, The appellant has 
miserably failed to discharge the onus 
that lay con it to support this plea. The 
objection is, therefore, wholly withou 
merit. and is repelled. 


27. “Shri Sanariya relied on Union 
of India v. Firm J. P. Sharma and Sons, 
AIR 1968 Raj-99. In this case there was 
a dispute between the Railway Adminis- 
tration and Railway contractor who‘claim- 
ed certain amounts from the Railway for 
different items of work done by him. The 
dispute was referred tc an arbitrator. A 
joint list of issues was submitted to the 
arbitrator. by the parties. The arbitrator 
awarded a consolidated sum to be paid to 
the contractor. -On the interpretation of 
the reference.in the facts of the case, the 
Court found that the real dispute between 
the parties that was referred to the arbi- 
trator was about the applicability of cor- 
rect rate for the jcb done by the contrac- 
tor, The Court observed: 


". work. 
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“It was not that the parties 
wanted the arbitrator to determine what 
sum was payable by one to the other, In- 
deed there was no serious dispute between 
them: regarding- the actual amount that 
may be payable once the question of rate 
was adjudicated upon.” 


The award did not indicate anv decision 
of the arbitrator in regard to rate that 
was.to be applied to the various items of 
It was, therefore, held incomplete 
and defective. After noticing the rival 
contentions of the parties arid exhaus- 
tively dealing with the case law on page 
112 of the report, the legal position was 
set out by the Bench in the following 
words: 


“In - the light of these observations 
we now proceed to deal with the merits 


of the casé in hand. The crux of the.mat- 


ter is whether the disputes or differences 
as a whole subsisting between the parties 
were referred to arbitration or whether it 
is only the issues framed by the arbitra- 
tor that constituted the subject-matter of 
the dispute as referred to the arbitrator. 
In other words, if the issues were merely 
the points for decision as a Court would 
frame them, then according to the dicta of 
the several cases referred above, the ar- 
bitrator was not bound to decide each 
issue separately and he could have award- 
ed a consolidated sum. On the other 
hand, if we can predicate that it were the 
issues that were the several disputes re- 
ferred to tha arbitrator and he was speci- 
fically required to deal with -or to decide 
each claim or matter separately than he 
could not deliver a consolidated award 
without deciding each point as required 
in the submission to adjudication.” 

‘These observations very aptly support 
‘the view that we have taken. The 
““matter” that was referred for decision of 


‘the arbitrator in this case was the deter-. 


m'nation of compensation that the res- 
pordent- claimed under the heads speti- 
fied in paragraph 5 of the reference-deed 
and the arbitrator has given his finding 
in that regard. Nothing referred to him 
thus remains undetermined to vitiate the 
award. 


28. The learned counsel also re- 
ferred us te Indian Minerals Co. v The 
Northern India Lime Marketing Associa- 
tion: AIR 1958 AU 692 where it was held 
that when the parties agree to-refer the 
matter to arbitration there is an implied 
condition in the submission of the parties 
that the arbitrator shall dispose of all the 
matters. In this case, in an application 
under Section 20 of-the Arbitration Act 
the court had formulated the points for 
decision by the arbitrator.. It was held 
that the failure to perform the essential 
‘duties which are cast on the arbitrator. 
even if there be no moral turpitude, 
would be a legal misconduct and as tne 
arbitrator was bound to decide ‘the points 
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submitted to him fcr decision and he had ~ 
failed to do so, the award could not be 
sustained, 


On page 696 of the report, it was ob- 
served ‘that when -a submission is made 
to an- arbitrator anc the points in dispute 
are referred to him. the arbitrator would 
not be justified in ignoring the points for- 
mulated by the couci for his decision and 
in framing other ponts. It is in this con- 
text that it was held that when the par- - 
ties agree to refer she matter to arbitra- 
tion. there is an implied condition in the 
submission of the trarties that the arbi- 
trator shall dispose of all matters. There 
can be no dispute with the broad propo- 
sition of law enunc.ated but that is not- 
attracted to the facts of this case, Refer- 
ence to the agreement . dated May 31, 
1967, shows that even though in para- 
graph 5 of the agreement separate heads 
of the disputes were mentioned but what 
the arbitrator, in suostance. was to decide 
was “what would be the amount of com- 
pensation payable by the First’ Party to 
the Second Party”. ` 

29. For reascns aforesaid, we find 
no merit in this appeal. The same is ac- 
cordingly dismissed- with costs. 

Appeal disrnissed. 
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AVADH BEHARI ROHATGYI, J. 

Delhi Developmant Authority: Appel- 
lant v. Shiv Charan Respondent. 

S. A. O. No. 5 of 1970. D/- 
1975.* 

(A) Civil Procecure Code (1908), Sec- 
tion 99, Order 18, Rule 5 — Depositions 
not signed by Judge — Effect. 

The mere fact that the witnesses’ de- 
positions -were not signed by the Judge 
will not vitiate the trial. At: best it was 
an. irregularity under Section 99. 


14-7- 


The omission tc sign the depositions 
is a defect or irregularity in the proceed- 
ings. But the, merits of the case or the 
jurisdiction of the Court are not affected 
by the omission. A decision of a Court 
cannot be upset merely for technical and 
immaterial defects. Non-compliance of 
Rule 5 of Order i8 does not destroy the 
validity of the whola proceeding. Rule 5 
is a rule of procedure, Rules of proce- 
dure are made to subserve the ends of 
justice and not to defeat them. Section 99 
aims to prevent tecnnicalities from over- 
coming the ends of justice. (Paras 9. 10) 
Cases Referred: Chronological Paras 
AIR 1957 Pat 293 = 1956 BLJR 408 9 
AIR 1954 SC 340 = (1955) 1 SCR 117 10 


*(Against order of S. D. Tyagi, Sr. Sub. 
J.. Delhi. D/- 29-1C- -1969). 
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AIR 1937 PC 233 = 64 Ind App 250 10 
AIR 1923 Nag 7 (1) = 68 Ind Cas 664 9 
_ Keshav Dayal and R. K. Khanna, for 
Appellant. 

JUDGMENT:— This is an appeal 
against the order of the Senior Sub-Judze 
Delhi dated October 29, -1969.° 


2, The facts are these. The res- 
pondent instituted a suit against the Dehi 
Development Authority (the Authority) for 
permanent injunction. His suit was dés- 
missed, He filed an appeal against tie 
decree of the trial court. ; 


The appeal was heard by the Senor . 


Sub-Judge. When the appeal was being 
argued: the learned Serior Sub-Judze 
noticed that the trial Judge had not sign- 
ed the depositions of two witnesses wno 
were examined by the Authority in sup- 
port of their case. 


be The Authority examined in all 
three witnesses on March 18, 1968. One 
was Attar Chand. The second was R. G. 
Bhatnagar. The third was Kanihvee Ran. 
All of them were examined on one dey, 
All the three witnesses signed their dero- 
sitions. These were read over to then. 
The trial Judge signed at the end of the 
third deposition, He did not sign at tne 
end of the first and the second deposi- 
tions. It just escaped his notice. The 
seal of the court is there. It seems that 
inadvertently the “judge forgot to put his 
signatures above the seal. 


A, The first appellate court noticed 
the omission. It thought that it was men- 
datory for the judge to sign each deposi- 
tion. It relied on rule 5 of Order 18. That 
rule provides: 


“R. 5. In cases in which an appeal is 
allowed the evidence of each witness shall 
be taken down in writing, in the languege 
of the Court, by or in the presence aad 
under the personal direction and super*n- 
tendence of the Judge. not ordinarily in 
the form of question and answer, but in 
that of a narrative, and, when complet- 
ed, shall be read over in the presence of 
the Judge and of the witness, and the 
Judge, shall, if necessary, correct the 
same, and shall sign it.” 

. This rule no doubt requires 
that the deposition of a witness has to be 
signed by the judge. This rule must be 
followed. This also is not in doubt. It is 
a salutary rule. It ensures the authenti- 
city of court record. 


The appellant Judge thought 


that this rule was imperative and it was > 


incumbent on the trial Judge to sign the 
deposition of the two witnesses At-ar 
Chand and R. G. Bhatnagar., Since he 
did not do this the Senior Sub-Judge set 
aside the decree of the trial Judge and 
remanded the case to him for recording 
the statements of these two witnesses 
over again “in accordance with law”. as 
he said. The appeal was allowed. ‘The 
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trial Judge was directed to summon the 
two witnesses again for recording their 
Statements anew and to decide the case 
afresh. The Authority now appeals to 
this Court. 
7, The contention of the counsel 
for the Authority is that this remand was 
entirely uncalled for and that if the trial 
Judge did not sign the depositions of the 
two witnesses it did not matter much 
since it was at best an irregularity. He 
Said that the appeal should have been 
heard and decided on merits. 
: No one raised this objection be- 
fore the appellate court. The appellate 
Judge himself took up the objection and 
thought that the procedure adopted was 
illegal, It was not the case of the appel- 
lant that these witnesses were not pro- 
duced or that they did not make their 
statement in court. In fact the deposi- 
tions are signed by the witnesses. 


. 9, In my opinion the learned Se- 
nior Sub-Judge was not right in setting 
aside the decree on this ground. The 
mere fact that the witnesses’ depositions 
were not signed by the Judge will not 
vitiate the trial, At best it was an irre- 
fularity under Section 99. Code of Civil 
Procedure. It did not afford a ground for 
retrial since there is no doubt whatsoever 
that the depositions were recorded in the 
presence and under the personal direction 
and superintendence of the Judge.. No 
one said that the depositions were wreng- 
ly recorded or that the witnesses did not 
appear in the ‘court below: See Alam 
Singh v. Seth Gopal Das, AIR 1923 Nag 
7 (1) and Channoo Mahto v. Jang Baha- 
dur Singh, ATR 1957 Pat 293. 


10. The omission to sign the depo- 

sitions was a defect or irregularity in the 
proceedings. But the merits of the case 
or the jurisdiction of the court were not 
affected by the omission. A decision of al’ 
court cannot be upset merely for techni- 
cal and immaterial defects. Non-compii- 
ance of Rule 5 of Order_18 did not dəs- 
troy the validity of the whole proceeding. 
Rule 5 is a rule of procedure. Rules of 
procedure are made to. subserve the ends 
of justice and not defeat them. Section 
99 aims to prevent technicalities from 
overcoming the ends of justice, The 23- 
ject is to avoid circuity of litigation (See 
Muhammad Husain Khan v. Babu Kishva 
Nandan Sahai, AIR 1937 PC 233 and 
Kiran Singh v. Chaman Paswan, AIR 1954 
SC 340). 


11. The appellate judge ought to 
have accepted the statements of these 
witnesses, He should have heard the av- 
peal- on merits. There was no challenge 
to the correctness of these statements. 
Mere non-signing of the depositions did 
not amount to an illegality. 

12. For these reasons I would al- 
The order of the Senior 
Sub-Judge dated Cctober 29, 1969, is set 
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aside, The case is remanded to the court 


of the Senior Sub-Judge, He will now 
hear the appeal and decided it on merits. 


13. Since no one appears on be- 
half of the respondent in this court the 
Senior Sub-Judge will issue a notice - 
the respondent and his BR for -a-daże 
fixed for the hearing of the appeal. ~ 

14- The appellant’s counsel is di- 
rected to appear in the court of the Se- 
nior Sub-Judge on July 28, 1975. 
15. Since ro one has appeared ṣo 
oppose the appeal there will be no. order 
as 1O costs, ; 

Appeal allowed. 
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H. L. ANAND, J. | ; 
_ M/s.. Anand Prakash Om Prakash, 
Plaintiff- v, M/s. Oswal 
and another. Defendants. 


Suit No. 326 of 1970, D/- 26-5-1975. 


(A) Contract Act (1872), Section 23 
— Suit based on unlawful or void con- 
‘tract — Plea as to unenforceability not 
taken in defence — Court can determine 
such question for itself. 


The failure or refusal of any party to 
raise the question as to the enforceability. 
- of a contract on the ground of its being 
void, unlawful or illegal, being. contrary 
to-public policy or-any statute would not 
prevent a Court, nor absolvé it from its 
obligation, to determine for itself if the 
process of law would be available to a 
suitor whose claim may be based on a 
contract which may be. illegal. unlawful 
or void on account of being’ contrary TO 
law or the consideration or the object of 
waich may be opposed to public’ policy. It 
is well settled: that if the illegality or un- 
lawfulness of a transaction is brought to 
- the notice of a Ccurt, the Court will not 
assist a suitor whecse claim was based cn 
such a transaction even if the defendant 
did or did not wish to `set up such a 
defence. Halsbury’s Laws'of England (3rd 
Edn.). Vol. 8 at p. $25 and (1903) 89 LT.347 
(PC), Relied on. (Para 32) 


(B) Contract Act (1872), Section 33 — 
Contract . opposed to public policy — 
Principle of 
for sale of goods in ‘lack market’ — Con- 
sideration to consist of ‘black money’ — 
Goods supplied — Suit for recovery of 
price —— Transaction whether opposed to 
public policy and unenforceable, 


Where the consideration or the ob- 
ject of an agreement is opposed to pub- 
lic policy, such’ an agreement would be 
void and could not be enforced in any 
Court of Law. As regards the concept of 


public policy the cautious approach of 
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to 


Trading Agency . 


_ quired to be pleaded or proved as 
-of the cause of action and the plaintiff re- 


severability — Agreement . 


ALR. 


Courts of England that new heads of pub- 
lic policy should not be propounded has 


‘been adopted in India. The maxim em dolo . 


malo non oritur. actio (that is, no Court 
will lend its support to a man who founds 
his cause of action. upon an immoral: or 
an illegal act) has elso ‘been. applied to 
Iridia and so have the principles of seve- 


. rability and ‘the ‘various exceptions to.the 


rule that the Court will not lend its aid 
in a ‘cause founded on illegal contract. " 
(Para 34) 


i ‘applying ‘the principle of severa- 


_ bility what one has to see ig-whether the 


illegality goes so much to the root o? the 
matter that the plair.tiff cannot bring his - 
action without. relving upon the -illegal 


transaction into which he had entered. If ~ 


the illegality. be trivial or venial, and the. 


_ plaintiff is not required to rest his case 
-© upon that illegality, zhen public policy de-- 


mands: that the defendant should not be.t- 
allowed to take advantage of the position:- 


A strict view, of course, must be taker: of * 


the plaintiff’s- conduct, and he should not 
be allowed to circurcvent the illegality by 
resorting to some subterfuge or. by mis-_ 
stating the facts. ‘If, however, the mat- 
ter is clear and the illegality is not re- 
part 


canted before the illegal purpose’: was : 
achieved, then, unless it: be of such a gross 
nature as to outrage the conscience of the 
Court, the plea of ‘she defendant should ° 
not prevail: English-law considered. AIR ` 
1959 SC 781 and AIR 1960 SC 213. Relied 
on, > . (Para 34) 


A contract EN had for its objects 


the fraud of the revenues or the gene- 


ration or consumption of black : money 
would be considere to be sufficiently 
tainted so as to diser-title a suitor to a. re- 
lief in a Court of law based on such a cən- 
tract. : (Para 35) 


Where the goods in @wuestion had been 
supplied by the plairtiff to the defendants 
pursuant to an agreement for the sale of 
the aforesaid goods entered into between 
the parties in the black market and the 
consideration for the promise to supply 
the goods was to consist of unaccounted 
funds popularly’ known as the “black 
money”, the contract, which is ex facie 
innocuous, could not be said. to be tainted 
and come within the mischief of the pro- 
visions of Section ‘22 of the Contract Act 
merely because it wes carried out in such 
a way or was intended.to be carried put. 
in sucha way as to defraud the revenues 
‘and to find an outlet for or generate black- 
money. Such a contract is therefore not 
unenforceable and tha Court of law would 
not decline to assist the plaintiff in a suit. 
for recovery of balance of the price of 
goods sold to the defendants. (Para 36) 


The. relief could not be refused to the 
plaintiff either on the basis of the provi- 


~ 


4976 


sions of Section 23.of the Contract Act or 


. the general principles applied. in England. - 


Section 23 makes a contract illegel: of 


which the “consideration” or the “object”. 


is contrary to public policy. The.corside- 
ration in the. instant zase could not be 
said to be contrary to public policy be- 
cause the corresponding consideratiors are 
the payment 
goods. . The object of the contract zould 
also not bè said to be opposed to rublic 
policy because the object of the contract 


was not to consume or to generate inac-. 


counted funds or to defzaud the revenues. 
The object obviously was to do business 


—= so far as the seller is concerned, t3 sell 


the goods and so far as the purchaser is 
concerned, to buy goods for further’ sale 
and in the process. to make in2ome. 
Neither the consumption. nor the genera- 
tion of unaccounted furds nor to defraud 
the revenues could, therefore, be sazi ‘to 
be the object of the agreement. (Para 38) 

The ‘object is,’ however, at fimes, 
given an extended meaning of à “design” 


' but neither of these can constitute a Gesign .. 
for the agreement because’ the: substantial ` 


design again was to do business. It may 
at best be described as an incidental pur- 
pose of the ‘agreement to be achiev2=d_in 
the manner in which an innocuous egree- 
ment was to-be carried out. (Para 38) 


Assuming, however, that the taimt of 
unlawfulness attaches to the agreement 


even if it was ex-facie legal but was in-. 


tended to be carried out by improper 
means, the claim of the plaintiff ` would 
still be saved on an application of ` the 
principle of severability both because the 
taint is clearly severable frorn the main 
agreement because under the compulsion 
of circumstances which led to the filing of 
the suit, the plaintiff had to recant irom 
‘the original design, — 
able in the sense that the plaintiff. sues 
on the innocent part of the contract when 
he claims recovery by a decree of the 
Court for the sale of the goods made by 
him. The manner in which the payment 
was to be made or the type of funcis to 


- be used for the purpose is not part cf the 


relief sought by the pleintiff, The ~aint- 
ed part, therefore, which consists in the 
manner in which the agreement was to be 
carried out, both by the defendants and 
the plaintiff, is clearly severable and 
beyond the scope of the relief. Ir the 
peculiar circumstances of the case, t-.ére- 
fore. no taint could attach to the pert of 


the agreement which is sought to be en-. 


forced and to hold to the contrary would 
be tantamount to a diff*rential treatment 
to the two persons whose hands are ejual- 
ly soiled and if the relief is refused t= the 
plaintiff, it would be virtually makirg a 
wholly undeserved gift of a large amount 
of money to the defendants whose con- 
duct was equally, if no: more, reprehen- 
sible than that of the p-aintiff. 
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< Cases 
‘AIR 1974 SC 1892 = 
i (1966). 2 QB 633 = 


AIR 1960 SC 213 = 


of money and delivery of. 


“The taint is sever- further claimed that the aforesaid 


ight. ete, 


(Para 38) 


” 
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` Chronological Paras 
.(4975) 1 SCR 703 37 

-*"(1966) 2 WLR 1027 
33, 39 
(1960) { SCR Er ea 
7 


AIR 1959 SC. 781 = 1959 Supp (2) SCR En 


(1903) 89 LT:347 (PC) 88 
4936)-1 KB 169 =.105) LIKB 148 33 


Referred: ` 


‘16 Toronto LJ .287 


. Bawa Shiv Charan Singh, for Plain- ` 
tiff; S. -L, . Bhatia, for Defendants. 


ORDER:—. This : -suit ‘for - the 
recovery of balance of the price of goods 
said .to have been sold to the defendants 
involves a difficult question - of .consider- 
able public importance -viz.. whether a 
claim arising out of a transaction entered 
into between the parties otherwise than 
inthe open market and intended to be 
carried out with the-aid of unaccounted 
funds, popularly called the “black 
money” and to defraud public. revenues is 
invalid and unenforceable, 


g? The plaintiff, a registered part- 
nership carrying, on wholesale business in’ 


. textiles and hosiery goods in a large way 


as a representative of a number of lead- 
ing manufacturing units and having num- 


- ber of sister concerns. claims to. have sup- 


plied on various dates between October 


- 21, 1969 and December 28. 1969, hosiery 


goods of the total value of Rs. 1,68,059.25 
to defendant No.2 carrying: on business 
in the name and style of defendant:.-No. 1’ 
against the said defendant’s chits out of 
which the said defendant is said to have 
paid a sum of Rs. 25,000/- thereby leaving 
a balance of Rs. 1,58,857.11 inclusive of 
interest at 12% per annum in accordance 
with the terms of the contract pursuant 
to which the goods were supplied. It is - 
chits 
contained the details of the goods. such as 
their description, quality, value ‘and fre- 
and were duly signed by the 
said defendant No. 2 at the time of deli- 
very; that the celivery was followed. by 
regular bills containing all the details and 
the transactions and the payment recover- 
ed from the defendants in cash were duly 
reflected in the books of accounts of the 
plaintiff which were duly maintained in 
the ordinary course of business. 


3. The defendants deny that any 
legal or valid contract of-.sale for the sup- 
ply. of goods was ever entered into be- 
tween the parties or the goods as alleged 
were either purchased or received by the 
defendants from the plaintiff. It is con- 
tended that the bills are fake and ficti- 
tious ang so are the entries in-the books 


of accounts of the plaintiff and that the `. 


suit is based on a false claim as a coun- 
ter-blast to the complaint of a criminal 
offence filed by the defendant against the 
plaintiff for fraud and should.be dismiss- 


r y 
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ed with costs. It is further averred that 


the chits purporting to be delivery chal-- 
-the delivery of 


lans said to represent’ 
goods to the-defendant ‘contained interpo- 
lations, over-writings and are suspicious 
in character: -that these were never signed 
in token of receipt.of. goods: and -: “the 
plaintiffs have been procuring require- 
ments of goods: 


from time to time from 


the answering- . défendant.on these C¢hits. 


which the plaintiffs were required to deli- 
ver later- on ‘as and when they received 
such goods from the wholesale-dealers of 
the manufacturers”; that the plaintiff nor- 
mally sent goods with regular delivery 
challans followed-by bills on‘ which plain- 
tiff obtained the’.signature -of the buyer; 
that the bills in ‘the present case were also 
made from one bill book in a consecutive 
order showing thereby that the transac~ 
tions were made up: that no payment to- 
wards the transactions in dispute was 
made by the defendant to the plaintiff and 
acum of Rs. 25;000/-. referred to. by the 
plaintiff. represerited: a payment“made. by 
the defendant to the-plaintiff. towards: an- 
other transaction in which the plaintiff 


did not deliver the goods even though they ` 


‘received the payment and got the goods 
released from the transporter 


and this, 
transaction forms subject-matter of. a cri-: 


M/s, Anand Prakasa v. Oswal Trading Agency 


pA. LR. 
suitor in an „action for the claim arising 


` cut of it. 


‘facie unenforctable as being opposed 


31. +: Before embarking upon the 
examination of the, aforesaid” question, it 
may be proper to point owt that. for rea- 
sons which are quite obvious, the defen- 
dants did not resist the clainy of the plain- 
tiff on the ground that the contract was, 
unlawful or void on ‘account òf- taint of 
black money in its consideration or be- 
cause of the illegality in the object of the 
contract, namely, the fraud cf the rève- 
nues, While hearing arguments. it occur- 
red to me that, having regard to the sus- 
picious manner of the eéxectition of the 
contract and the suspicious circumstances 
ettending on it, the contract- was prima 
to 
public policy, in that, the consideration 
forthe promise by the plaintiff ‘to supply 
the goods and the object for the contract 
appeared to be unlawful as being opposed 
to public policy and I, therefore, put it to 
learned counsel for both the parties, my 
first impression with regard to the nature 


„af: the transaction and invited such sub- 


“missions in that behaH that they may 


have to make on law or on facts. Learn- 


_ed-counsel for both the ‘parties observed 


minal action filed by the defendant against 


the plaintiff. 
4, On the eines of the parties, 


the following issues were framed on Feb-. 


„12, 1971; 


Whether the plaintiff is a- register- 
ed partnership firm? ` >» 
Whether the plaintiff supplied | 


ruary . 
1. 


2. to 
the defendants the goods in suit i 
~ (Onus Objected to) 
3. What is the price of the goods Zup- 
© plied? 
4, Relief. 


(After discussing issues Nos. 1 to 3 


and the evidence produced by the parties . 


(Paras. - ‘5 to 27), the judgment proceeded): 

28, 
consideration under this issue is as to the 
relief to which the plaintiff would, in the 
circumstances, be entitled, 


29. 
my conclusions on Issues Nos, 2 and 3 is 
that the goods in question had been sup- 
plied by the plaintiff to the defendants 
pursuant to an agreement for the-sale of 
the aforesaid goods entered into between 
the. parties in the black market and the 
consideration for the promise to~supply 
the goods was to consist of unaccounted 
funds popularly known as the “black 
money”. 


30. The question, and it is one of 
considerable public importance and great 
legal difficulty, that thus arises is whether 
such a contract is illegal, unlawful or void 
and, therefore, unenforceable so that a 
Court of law would decline to assist a 


x 


The question that requires - 


The position that emerges on. 


Pal 


‘ground or prevent enforcement of 


en understandable reticence on both the 
questions and almost gave a tacit assu- 
rance that even if it was found that the 


. transaction had been, entered into as found 


the 
it void on any 
any 


by me above, it would not vitiate 
transaction or render 


claim based on it in'a Court of law. 


32. Be that as it 
vew -of the state of 
ings and” the attitude of 
learned counsel for the parties with re- 
gard to the aforesaid question, I spent 


. £0OMe time wading through the English as. 


well as Indian reports, on this aspect of 
the law of contract to which I would pre- 
cently make a reference. I may, however, 
point out that the failure or refusal of 
any party. to raise the question as to the 
enforceability of a contract on the ground 
of its being void, unlawful or illegal, be- 
ing contrary to public policy or any sta- 
tute would not prevent a Court, nor ab- 
solve it from its obligation, to determine 
for itself if the-process of law would be 
available to a suitor whose claim may be 
based on a contract which may be ille- 
gal, unlawful or void on account of be- 
ing contrary to law.or the consideration 
or the object of which may be opposed 
to public policy, It appears to me to be 
well. settled that if the illegality or un- 
lawfulness of a transaction is brought tô 
the notice of a Court, the Court will not 
assist a suitor whose claim was based on 
such a transaction even if the defendant 
did or did not wish to set. up such a de- 
fence. The legal position. obtaining in 
Gngland in that -behalf and the law in 


-India do not. appear to me to be any 
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rised by Halsbury’s Laws of Englard, 3rd 
Edition, Vol. 8 at p. 125 in the following 
words: 


“Tf the illegality of a transaction is 
brought to the notice of the Court. whe- 
ther the contract ex facie shows Ulega- 
lity. or it appears in the course o7 the 
proceedings, and the person invoking the 
aid of the Court is himself implicated in 
the illegality. the court will not assist 
him, even if the defendant has not plead- 
ed the illegality and does not wish to 
raise that objection.” 


In Connally, (Connally v. Consumer’s Cor~ 
dage Co., (1903) 89 LT 347 (PC)) the aues- 
tion of illegality was raised on its own 
motion by the Court of Appeal for the 
first time, I have, therefore. no hesitation 
in considering the question if the ccntract 
in the present case could be said to be 
unlawful or void and as to its impzct on 
the claim ef the plaintiff. 


33. In England an agreement which 
tends to be injurious te the pubEc or 
against public good is void at Common 
Law as being contrary to public policy.“ 
Even though it is a country weddej to 
contractual freedom, it is recognises that 
any contract that tends to prejudice any 
social or economic interest of the coun- 
try must be forbidden.** What cor tracts 
would be contrary to public policy has 
been subject-matter of considerable con- 
troversy, At one time, it was tkought 
that the rules already established ic that 
behalf by precedent may be mouldec to fit 
the new conditions of a changing world, 
yet it was. no longer legitimate for the 
courts to invent a new head of public po- 
licy. In course of time, however, this 
concept underwent considerable change 
and it-was recognised that the determina- 
tion of what was contrary to public solicy 
must necessarily vary from time tc time 
and it was pointed out that the rules re- 
main but “its application varies with the 
principles which for the time guide =ublic 
opinion”.? Recent thinking on this tranch 
of the law favours a more dynamic ap- 
proach and it is suggested that “the law 
relating to public policy cannot r=main 
immutable. It must change with the pas- 
sage of time. The wind of change blows 
upon it, “(Per Danckwerts, L. J.. in Nagle 
yv, Fejlden. (1966) 2 QB 633 at p. 6507. On 
the application of these principles, _t has 
been universally recognised that a con- 
tract to defraud the revenues or that 
tends to promote corruption in publ- life 
or which tends to prejudice social and 


economic interest of the community would 


*Halsbury’s Laws of Ergland, 3rd Edn. 
Vol. 8, para. 223 at p. 130. 

**Cheshire: Law of Contract, 8th Edition, 
Dage 319. 

+ Halsbury’s Law of England. 3rd Edition, 
Vol. 8, Para. 224 at p. 181. 


rary to the policy of the law. 
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different and has been succinctly summa-. 


be void and unenforceable as being op- 
posed to public policy. The general prin- 
ciple has been exemplified and extended 
to contracts which may be ex-facie. law- 
ful but which were interded to be ex- 
Ploited for an illegal purpose, Alexander 
v. Rayson; (1926) 1 KB 169 or to provide 
a setting for an act which may be cont- 
16 Toronto 
LJ 287. In all such cases, the Courts in 
England have refused to grant relief bas- 
ed on such contracts on the principle of 
ex dolo malo non oritur actio. that is. no 
Court will lend its support to a man who 
founds his cause of action upon an immo- 
Tal or an illegal act. It has, however. been 
recognisced in England that if the illegal 
consideration constituted a subsidiary or 
a minor part of the total consideration and 
if the illegality did not involve 3 criminal 
act or one contra bonos mores, the illegal 
part of the consideration may be severed 
from the rest of the consideration and the 
legal promises may be enforced and in 
such cases, the principle of severability 
has been applied. It has also been recog- 
nised that in case a claimant has relented 
and withdrawn from the contract before 
the illegal purpose has been substantially 
performed, money paid or goods delivered 
pursuant to such a contract could be re-: 
covered from the other party.* 


34. In India, the law on the sub- 
ject is contained in Sections 10 and 23 
of the Contract Act. According to Sec- 
tion 1, an agreement is enforceable only 
if it is made for a lawful consideration 
and with a lawful object. Section 23 how- 
ever, declares what kinds of considera- 
tions and objects are not lawful. Section 
23 is in the following terms: 


"23. -The consideration or object of an 
agreement is lawful, unless-— 


It is forbidden by law: or 

is of such z nature that. if permitted. 
it would defeat the provisions of any 
law: or 

is fraudulent: or 

involves ‘or implies injury to the per- 
son or property of another: or the Court 
regards it as immoral, or opposed to pub- 
lic policy. 


In each of these cases, the considera- 
tion or object of an agreement is said to 
be unlawful. Every agreement of which 
the object or consideration is unlawful is 
void.” 


t 

To the extent it is relevant to the 
present discussion, the Section provides 
that “the consideration or object of an 
agreement is lawful unless — the Court 
regards it ............ opposed to public po- 
licy.” in which case, the consideration or 
object would be uslawful and further 


reeves 


*Halsbury’s Laws of England. 3rd Edn., 
Vol. & Para. 258 at p. 150, 
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provides that “every agreement of which n 


the object or consideration ig unlawful is 
void.”” It has been recognised in India 
that Section 23 was inspired by. the Com- 


mon Law of England and shouid be con- 


strued in that light. per Subba Rao, J., 
in Gherulal Parakh v. Mahadeo Das, AIR 
1952 SC 781, and has in fact been 
construed in the light of the principles and 
precedents that have prevailed..in Eng- 
land, It is therefore, beyond -controversy 
that where the consideration: or the ob- 
ject cf an agreement is opposed.to public 
policy, such an: agreement would be void 
and could not be enforced in any Court 
of law. As regards the concept of pub- 
lic policy the cautious approach of Courts 
in England that new heads of public po~ 
licy should not be. propounded has been 
adopted in India and it has been pointed 
out that the Courts:-should ordinarily ex- 
pound”. and not “expand” the frontiers of 
public policy. It has, however, at the 
same time been -recognised, as in England, 
that the existing heads are not closed and 
theoretically ‘it’ may be permissible to 
evolve new heads in the circumstances of 
a changing world, it was advisable in the 
interest of stability of a society. not to 
make any attempt to discover new 
heads ‘in these days, AIR 1959 SC 
781. The maxim ex dolo malo non oritur 
actio has also been applied. to India and 
so have the principles of severability and 
the various exceptions to the rule that 
the Court will not lend its aid in a cause 
founded on illegal contract.. The maxim 
as applied in India was thus stated ` by 
Hidayatullah, J.. while speaking for “the 
Court in Kedar Nath Motani v. Prahlad 
Rai, - (1960) 1 SCR 861 =- (AIR 1960 SC 
213), 


“The -correct position in law, in our 


opinion. is thet what one has to see is ` 
whether the illegality goes so ‘much ‘to 


the root of the matter that the plaintiff 
cannot bring his action without relying 
upon the illegal transaction into which he 
had entered, If the illegality be trivial 
or venial. as stated by Williston and the 
plaintiff js not required to rest his case 
upon that jllegality, then public policy. de- 


‘Imands that the defendant should not ‘be | 


allowed to take ‘advantage of the position, 
A ‘strict view. of course, must be taken of 


the plaintiffs conduct. and he should not. 


be allowed to circumvent the illegality 
by resorting to some subterfuse or by 
mis-stating the facts. If, however. the 
matter is clear ahd the illegality is not re- 
quired to be pleaded or proved as part of 
the cause of action and the plaintiff re- 
canted before the illegal ‘purpose 
achieved, then, unless it be of such a gross 
nature as to outrage the conscience of the 
Court, the plea of the defendant should 
not prevail, di 

35. It. thus, appears to me to be 
beyond doubt. both on principle and pre- 
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was. 
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cedent, that, except in excepijonal cases, 
referred to by- Hidayatullah, J., the Court 
would ‘not lend its assistance to a suitor 
whose cause was based; on a contract 
which was opposed to public policy. -As 


regards the true concept of public policy, 


it appears to me that-if the Courts in Eng- 
lend, where free trade obtains, could de- 
viate from the accepted notions of pub- 
lic policy. and propound the theory, as 
was done by Danckwerts L. J. in Nagla 
(1966) 2 QB 633 (Supra), that the ‘law re- 


lating to public policy could not remain 


“immutable” and must change with the 
passage of time because “the wind of 
change blows upon it”, why would it re- 
main static in a developing society like 


India where the content of socio-economic 


policy of the State, as envisaged in the 
Constitution, is based on social control of 
means of production and where, having 
regard to the almost total crisis of cha- 
racter among those engaged in industry, 
trade and commerce, there was éxtensive 
fraud of the revenues and the widening 
pernicious influence of the black economy 
was casting its evil influence in polluting} 
the entire system to the point of posing 
a threat to its very stability. The fron- 
tiers of public policy need not necesse- 
rily be confined to the conservative limits 
conceived in England and must undergo 
drastic chage so as to meet the new situ- 
ations that emerge. In any event, it be- 
came clear that whichever way. one looks 
at the concept of public pelicy, a contract 
which had for its objects the fraud of tha 
revenues or the generation or.consump- 
tion of black money would be considered 


to: be sufficiently tainted So as -to disen- 


title:a suitor to a.relief in a Court of law 
based on such a contract.. 


36. Two further questions must 
however, be answered before a decision 
could be arrived at in the present case, 
namely, (1) whether a contract, as in the 
present case. for the sale of goods which 
is ex-facie innocuous could be said to bel, 
tainted and be within the mischief of the 
provisions of Section 23 of the Contract 


‘Act merely because it was carried out in 


such a way or was intended to be carried 
out in such a way so as to defraud the 
revenues and to find an outlet for or 
generate black money: {2) if the answer 
to the first question be in the affirmative, 
whether the plaintiff would be entitled to 
the relief because the hands of the defen- 
dants were equally soiled and the pla‘r- 
tiff having recanted, did not rely on the 
part of the contract which involved the 
taint. 


37. At this stage. it occurred to 


me that it may be proper to direct the 


attention of the learned counsel for ‘the 
parties to the aforesaid material and to 
give them an opportunity if they had any- 
thing to- say in relation to it or if they 
could bring to bear any fresh’thinking on 


\ a 
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the question or could rely on any otber 
principle or . precedent one way or te 
other. I, therefore, had. the matter re- 
heard vis-a-vis the aforesaid two ques- 
tions. In the course of a brief . hearir2, 
learned cotirisel for the. defendant follow- 
ed the liné convenient to his-client a-d 
contended. that on the basis of the prinei- 
ples and the precedents referred to abore, 


no relief: could be given:to the plaintiff ` 


on the basis of the aforesaid contract acd 
that“on the test laid down by Hidayet- 
ullah. J:in Kedar Nath Motani (AIR 1960 
SC 213) (supra), the plaintiff would rot 


even be entitled to the relief of return of | 


the goods and: that the suit must, there- 
fore, be dismissed.- On the other hard, 
learned counsel for the plaintiff, howev=r, 
contended that the contract could not be 
‘said to be contrary to public poly 
ever on the basis of the finding which I 
propose to return and that in any evect, 
the hands of the defendants being equal- 
ly soiled, there was no reason why fie 
relief of return. of goods be denied to the 
plaintiff. Learned counsel invoked the 
provisions of Section 65 of the Contrezt 
Act in support of his claim for such a 
relief and relied on the decision of the 
Supreme Court in the case’of Kuju Cel- 
lieries: Ltd. v. Jharkhand Mines Ltd.. ATR 
1974 SC 1892. Learned counsel further 
contended that in the present state of tne 
pleadings it was not open to the Court 20 
refuse relief on ground of alleged taint te 
the. transaction. ` 


38. To my mind both the ques- 
tions mooted above must, in the present 
state of law, be answered in favour of the 
plaintiff. On the finding of fact returned 
by me that the contract for the sale of 
goods was entered into between the per- 
ties to be carried out with the aid of un- 
accounted funds to enable the purchaser 
to consume such funds, the seller to £2- 
nerate the same ‘and as a result to ce- 
fraud the revenue, the relief could not be 
refused to the plaintiff either on the basis 
of the provisions of Section. 23 of the Ccn- 
tract Act or the general principles €p- 
plied in England. Section 23 makes a con- 
tract illegal of which the “consideration” 
or the “object” is contrary to public po- 
licy. The consideration could not be seid 
to be contrary to public policy because 
the corresponding considerations are’ tne 
payment of money and delivery of gocis 
because when the Section refers to consi- 


deration for the agreement- it obvious.y | 


implies consideration for the promise. 
Neither the payment of money by itself 
nor the delivery of the goods could be 
said to be contrary to public policy. Tae 
object of the contract could also not 3e 
said: to be opposed to public policy ke- 
cause the object of the contract was rot 
to consume or- to generate unaccount=d 
funds or to defraud the revenues, Tre 
object obviously was to do business — so 
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far as the seller is concerned to sell the 
goods and so far as the. purchaser is con- 
cerned to buy goods for further sale and 
in the process to make income. Neither 
the consumption nor the generation of 
unaccounted funds nor to defraud the re- 
venues could. therefore, be said to be the 
object of the agreement. The object is, 
however, at times, given an extended 
meaning of a “design” but neither of these}: 
can constitute a design for the agreement} | 
because the substantial “design again 
was to do business. It may at best be des- 
cribed as`an incidental purpose of the 
agreement to be achieved in the manner 
in which an innocuous agreement was to 
be carried out. Assuming, however, that 
the taint of unlawfulness attaches te the 
agreement even if it was ex-facie legal 
but was intended to be carried out by 
improper means, the claim of the plain- 
tiff would still: be saved on an applica- 
tion of the principle enunciated by Hi- 
dayatullah, J., both because the taint is 
clearly severable from the main agree- 
ment because under the compulsion of 
circumstances which led to the filing of 
the suit, the plaintiff had to recant from 
the original design. The taint is sever- 
able in the sense that the plaintiff sues 
on the innocent part of the contract when 
he claims recovery by a decree of the 
Court for the sale of the goods made by 
him. The manner in which the payment 
was to'be made or the type of funds to 
be used for-the purpose is not part of the 
relief sought by the plaintiff. The tainted 
part. therefore, which consists in the man- 
ner in which the agreement was to be 
carried out, both- by the defendant and 
the plaintiff, is clearly severable and be- 
yond the scope of the relief.- In the pe- 
culiar circumstances. of ‘the case, there- 
fore, no taint could. attach to the part of 
the agreement which is sought to be en- 
forced and te hold to the contrary would 
be tantamount to a differential treatment 
to the two persons whose hands are equal-] - 
ly soiled and if the relief is refused to the 
plaintiff, 1 would be virtually making a 
wholly undeserved gift of a large amount 
of money to the defendants whose con- 
duct was equally, if not more, reprehen- 
sible than that of the plaintiff, 

39. In the result, the plaintiff suc- 
ceeds and the claim of the plaintiff for 
Rs, 1568,059.25 is decreed with costs. The 
plaintiff would also have interest on the 
said amount from the date of the suit till © 
the date of the payment at 6% per 
annum. 


40, Before parting with this case 
I must point out that, if the way I have~ 
looked at the matter as to the enforcea- 
bility of the rlaim represents ‘the true 
legal nosition, there is urgent need of re- 
form in the law of contract with a view 
to plug some of the locpholes in it so that 
any taint in the menner in’ which a con- 
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tract may be carried out or may be in- 
tended to be carried out such as the fraud 
of the revenues or the generation or con- 
sumption of tainted money may vitiate the 
contract and bar a Court from giving any 
relief so‘that it may operate as a deter- 
rant against such nefarious activities 
- which need to be’curbed in the interest of 
national economy and political stability, 


_ Suit decreed. ` 


AIR 1976 DELHI 30- | 
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-The Caxton Press Pvt. Ltd, New 
Delhi. Appellant v. Municipal Corporation 
of Delhi, Respondent. 


' Second Appeal No. 6 of 1969, D/- 4-3- 
1975.* 


(A) Electricity Act (1910). Sections 2 
(1), 2 (£) — “Electric supply line” — Time 
switch does not form part of electric sup- 
piv line and does not become the property 
of the undertaking and cannot be remov-. 
ed by the undertaking from the premises. 
(Paras 10, 11, 12) 
W. C. Chopra, zor Appellant: Bisham- 
ber Dayal. for Respondent. - 
JUDGMENT:— This is a second ap- 
peal against the order of Additional Dist- 
rict Judge, Delhi, dated August 26, 1968. 


2. The aprellant brought a suit 
against the Municipal Corporation of 
Delhi (respondent: for the recovery of 
Rs. 1,690/- on account of compensation 
for a time switch which was taken away 
by the officials of the Delhi Electric Sup- 
ply Undertaking, a branch of the-Ccrpo- 
ration, on May 6. 1963, and was convert- 
ed by them to their own use. 


2-A. The app2llant company carries 
on the business of printing. They were 
sanctioned a night load of 30 KW for use 
of their press by the Delhi Administra- 
tion. The Undertaking insisted upon the 
the installation of a time switch as a con- 
dition for supply. The appellant purchas- 
ed it at a cost of Rs. 1,690/-. This was 
fitted at the appellant’s premises, The 
Undertaking granted the necessary con- 
nection. It was used by the appellant for 
running the press. 


3- It appears that later on posi- 
tion of electricity improved. The. night 
load was converted into a regular day 
load with no restrictions as to the timings 
during which electricity may be used by 
the appellant. The time switch became 
surplus as the night load was converted 
into a day load. The officials yf the 
Undertaking removed the time switch 


decree of &, S. 


+(Avainst’ Judgment and 
“ge Deihi, D/- 26-8- 


Sidhu, Adal. Dist. J.. 
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_the appellant’s suit. 
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and took it away. They refused to return 
it to the appellant. They claimed that it 
had become their property. 

; The appellant brought a suit 
for the return of the time. switch and in 
the alternative for its price.: ‘The Subor- 
dinate Judge found that the time switch 
did not form part of the service line and 
did not become the defendant’s property. 
He awarded a.decree for Rs. 1,500/- with 
costs. 


5. The corporation appealed. The 
Additional District Judge who heard the 
appeal set aside the decree and dismissed 
He was of the view 
that the time switch is a device which is 
used in the distribution of energy and 
was a part of the service line. 


6. The only. question for decision 
in this case is: Did the time switch form” 
part of the service line and as suck did 
it become the property of the respondent? ` 


Ti At the time the load was sanc- 
tioned by the Administration one of the 
conditions for the supply was r 

“that the consumer shall provide a 
time switch at their own cost.” 

Another condition of supply was this: 

‘“Note: The service’ line, notwith- 
standing that a portion of the cost has 
been paid for by the consumer, shall re- 
main the property of the Undertaking by 
whom it is to be maintained. The Under- 
taking shall reserve the rights to use such - 
service line for the purpose of supply te 
other persons.” 


g, This condition mieans that che 


service line will be laid by the Under- 
taking. 


The appellant will pay the cost 
of laying the service line, The service 
line so laid shall remain the property of 
the Undertaking. They can supply elec- 
acd to other persons from this service 
ine, l 

9.” The expression “service line” is 
defined in Section 2 (1) in the Indian 
Electricity Act of 1910 and in so far as it 
is material is in these terms: 

t“service line’ means any electric 
supply line through which energy is. or 
is intended to be supplied. ............ 

“Electrice supply line” is defined in 
Section 2 (f) in these terms: 


LS a 


‘electric supply line” means a wire, 
conductor or other means used for con- 
veying, transmitting or distributing ener- 
gy (whether by over head line or urder- 
ground cable). ' together with any casing, ` 
coating, covering, tube, pipe or insulator 
enclosing. surrounding or supporting the 
same or any part thereof, or any appara- 
tus connected therewith for the purpose 
of so conveying, transmitting or distribu- 
ting such energy and includes any -sup- 
port, cross-arm, stay, strut or safety de- 
vice erected or set up for that purpose.” 

10. On a conjoint reading of the 
conditions of supply and the definitions of 
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“service line” and “electric supply lin=” 
as given in the Indian Electricity Act, 
1910 it appears that a wire. conductor =r 
other means used for conveying, trans- 
mitting or distributing energy will form 
part of the electric supply line. It w_-ll 
also include any apparatus connected 
therewith for the purpose of so convey- 
ing, transmitting or distributing energy. 
Energy is supplied through the electric 
supply line and the electrice supply line is 
defined in comprehensive terms so as to 
include a wire, conductor, apparatus ein. 
In my opinion time switch does not form 
part of the electric supply line. It is a 
contrivance which is superposed or super- 
added to electric supply line so as to r- 
gulate and control the supply, The com 


sumer is allowed to use the energy oniy 


during specified hours, from 10 p. m. to 
8 a.m. In order to see that this is done 
the Undertaking requires him to put a 
time switch on the electric supply lire. 
He does it. It does not mean that it b=- 


comes a part of the ‘electric supply lire. 


A device fitted for the purpose of regs- 
lation and control of electricity cannot be 
said to be an apparatus for conveying, 
transmitting or distributing energy within 
the meaning of Section 2 (f). Even after 
the Undertaking had removed the time 
switch the electric supply line remained 
there as before. It was transmitting ener- 
gy uninterrupted and unhindered. Now 
there was no regulator on it. 


Il. A time switch is a device <o 
control and regulate the hours of supp-y 
of energy. It cannot be said to be a de- 
vice or appartus 
energy, for energy can be conveyed even 
without it and in fact it is being supplied 
to the appellant even after the tims 
switch had been removed. A tim: 
switch is installed only to regulate tk2 
hours or period of supply and not to re- 
gulate the supply itself. -The supply will 
continue to be transmitted even if thera 
is no time switch. A time switch by i-- 
self is not necessary for ‘conveyin2, 
transmitting or distributing energy”, It is 
not essential for the purpose of any ef 
those functions. It dces not be- 
come a part of the service line, Its office 
is to check the misuse of the energy Ey 
the consumer, Ip order to see that the 
appellant does not use the energy beyord 
the hours for which load was sanctioned 
to him the Undertaking required him io 
install a time switch at his own cost, It 
was not essential for transmission or dis- 
tribution of energy. It was not an integ- 
ral part of the service line in the sense 
that its removal would affect the trans- 
mission or distribution of the supply af 
energy to the appellant or any other cor.- 
summer on that line 


12. The note in the conditions of 
supply makes the intention clear. It says 
that the service line though laid at tke 
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cost of the consumer shall remain the 
property of the Undertaking so that it 
may be used for purpose of supply of 
energy to other persons, A tiime switch 
cannot be used for the purpose of supply 
to other persons. 

13. In my opinion, the first Appel- 
late Court did not correctly interpret the 
conditions of supply. My conclusion, 
therefore, is that the time switch did not 
become the property cf the Undertaking 
and they had no right to remove it from 
the, premises. 

14, I would allow the appeal. The 
decree of the first appellate Court is set 
aside, The decree of the trial Court is 
restored. The respondent is allowed one 
month’s time to return the time switch to 
the appellant and if the respondent fails 
to return it within that period then the 
appellant will be entitled to recover 
Re. 1,500/- from the respondert, The ap- 
pellant will be entitled to costs through- 
out. 

Appeal allowed. 


AIR 1976 DELHI 31 
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K. N. Kapoor, Petitioner v. Union of 
India and others, Respondents. 


ao Writ No, 519 of 1968, D/- 24-7- 


(A) Displaced Persons (Compensation 
and Rehabilitation) Act (1954), Section 40 
— Displaced Persons (C. and R.) Rules 
1955, Rule 90 (11), (12), (13) and (14) — 
Auction sale of propetty — Auction pur- 
chaser not depositing full price as requir- 
ed by Rules — He has no claim to pro- 


perty — No order cancelling sale is ne- 
cessary, (Civil P. C. (1908), Opaer 21, 
Rule 86). 


Where the purchaser of prones at 
a public auction fails to comply with the 
conditions imposed by Rule 90 (11). (12) 
and (13) and fails to deposit the full price 
the purchase becomes a nullity and the 
purchaser has no claim to the property 
under Rule 90 (14) and no order cancel- 
ling the auction sale is necessary, Civil 
Writ No. :482-D of 1964, D/- 8-9-1967 
(Delhi) and AIR 1954 SC 349 and AIR 
1965 SC 1994 and AIR 1958 SC 289. Rel. 
on. (Paras 6, 7, 8, 13) 
Cases Referred: Chronological Paras 
(1967) Civil Writ No. 482-D of 1964, D/- 
8-9-1967 (Delhi) 5 
AIR 1965 SC 1994 = (1865) 2 SCJ 873 8 
AIR 1958 SC 289 


8 
AIR 1954 SC 349 = 1955 SCR 108 6 


Naunit Lal with V, P. Chaudhary, for 
Petitioner; P. N, Talwar. for Respondents 
Nos. 4 to 7. for Respondents. 

ORDER:-—— This petition under Arti- 
cles 226/227 of the Constitution is to quash 
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an order passed by Shri Raiu. Kant, Off- 
_cer with delegated powers of the Central 


Government under the Displaced: Persons 


{Compensation and Rehabilitation) Act, 
1954 (Act No. 44 of 1954) (hereinafter 
called ag the Act), dated 4-6-1968, refusing 
to- interfere under Section 33 of the Act 
with the order passed by- the Settlement 
Commissioner Shri Sudarshan Aggarwal 
‘with delegated powers of Chief- Settle- 
ment Commisioner: dated 30-4-1968. tak- 
ing suo motu procéedings for cancellation 
of sale of a bungalow in Plot No. 26 N. H. 
Ill. Township, Faridabad as well as sale 
certificate dated 18-1-1963 issued in favour 
‘of the petitioner K. N. Kapoor, -The facts 
which led to the filing of this pe nuan 
may be briefly noticed, 


2, `” One Alam Chand, sad. “Tegal 
representatives ara respondents Nos.. 4° to 
7 in this -petition, purchased the said pro- 
perty in a public auction held on 31-12- 
1957 wherein he was the highest bidder 
in the sum of Rs. 8,050/- whereupon he 
was issued a nctice requiring him to pay 
balance of the bid price. In accordance 
with the rules, to which reference will be 
made later, he had to deposit 10 per cent. 
of the purchase rnoney and in the event 


of his holding a verified claim (as Alam - 


Chand did) he could execute a bond tc 
that extent. 


3. Pessing oe the details of what 
happened ‘at this stage it is sufficient te 
note that Alam Chand did riot deposit tne 
sale amount as required by the rules be- 
cause (as it turned put) he had withdrawr 
the entire amount of compensation due to 
him in the verified claim No. P/Gurgaon! 
215421/2421. A statement to this effect 
was made by Alam Chand himself jin the 
application which he had made. on tI-2- 
1960 (vide p. 8-F of file No. 26/N.H./II)- 
He had categorically admitted therein tha: 


= he had realised the entire compensation 


on 18-1-1960 and that he may be inform- 
ed about the orders concerning the whole 
of the amount to be deposited by him in 
cash. It may be noticed,” even’ at this 
‘stage, he could not have had any diff- 
~ culty. in the matter of knowing for wha: 
amount he hac bid: it was Rs. 8.050/-: the 
10 per cent. earnest money. for which he 
- had given the bond to be adjusted out of 
his compensation amount, was no longer 
available afier he had withdrawn the en- 
tire amount of compensation due to him. 
As would appear from a later statement 
which Alam Chand made before the As- 
sistant Settlement Officer: on 29-4-1960 
(vide p. 5-N of ‘tthe same file) he had inti- 
mated that he rec2ived a sum of Rs. 1000/- 
in cash and Rs. 1740/- in the form of 
National Plannirg Savings Certificates. 
Having made this admission he had no 
option but to pay the entire sale price, 
including the 10 per cent. which he was 
bound to pay initially. This position was. 


? 


-not deposit the balance 
‘money within the period specified in sub- 
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in fact, conceded by him when he made 
a request that he mav be granted 20 days 
time for paying the said amount. It is 
also seen from the file from a note cated 
24-5 -1960 (despite the portion of the file 
being torn) that Alam Chand had not ap- 
peared until that date or made the de- 
posit, It may be further noticed that Alam 
Chand died on 13- 4-1961. 


4. It is not necessary at this stage, 


‘to be detained by the ‘notices - that were 


sent to Alam Chand both before and after 
his death in view of the fact -that Alam 
Chand had himself apveared, long after the 
acceptance of his bid by the Settlement 
Commissioner; his earlier request to have 
the sale price adjusted out of his compen- 


Sation-amount. could not have any validity 


after he had himself withdrawn the entire 
compensation (it has not been stated be- 
fore: me that any further amount of com- 
pensation was due to him than what he 
had drawn). 


- 5. In these circumstances, the 


prime question, which will be dealt with. 


in the course of this judgment as arising 
for consideration, would be whether Alam 
Chand had any claim against the ‘proper- 
ty within the meaning of Rule 90 sub- 
rule (14) of the Rules framed under the 
Act. If this question is to be answered 
against the petitioner then we would not 
be detained.by anything. that haprened 
in the shape of the proceedings taken ‘to 
(1) cancel the sale and (2) forfeit the 10 
per cent. of the earnest money which, in 
fact. was not deposited .in this casé, As 
explained by Ismail, J., in Ram Chand v. 
Union of ‘India.,. (Civil Writ No, 482-D of 
1964 decided on 8-9-1967 (Delhi)} sub- 
rule (14) of Rule 90 enumerates what he 
described as “two consequences” follow- 
ing upon failure to comply with the con- 
ditions postulated by the earlier sub-rules 
(11) to (13), Ismail, J.. had set'out all the 
three rules and had considered them. It 
may be necessary to read sub-rule (14) 
fully; / 


"14. If the auction purchaser does 


of the purchase 


rule (11). or does not make an application _ 
for the payment of Compensation within - 
the period specified jn sub-rule (12). or if 
the net compensation admissible to the 
auction purchaser and to his associate 
claimants, if cany. is found to be less than 
the balance of the purchase money and 
the auction purchaser does not make up 
the deficiency as provided in sub-rule (13), 
the initial deposit made by the auction 
purchaser under sub-rule (8) shall be lia- 
ble to forfeiture and he shall not have 
any claim to the property.” 


6. It may be sufficient to merely 
summarise, in So far as it is material to 
the present case. the contents of sub- 
rules (11) to (13). Sub-rule (11) merely 
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AIR 1976 GAUHATI I- 


BAHARUL ISLAM J. 
Union of India, and another, Petiticzers 
v. Monoranjan Banik, Opposite Party. _ 
Civil Revn. No. 116 of 1978, D/- £5-6- 
1975*, - i 
(A) Civil P. C. (1908), Order 23, K. 
(2) (b) — “Other sufficient grounds” umder 
Ci. (b) need not be analogous to the grounds 
stated under Cl. (a). 1970 Assam LR 278, 
Foll, (Paras 6 and 7) 
(B) Civil P. C. (1908), Order 23, Rcle 1 
(2) (b) — “Satisfied. about existence of “suf- 
ficient grounds” — Satisfaction is of the hial 
Court considering the question in the ligkt of 
all the facts and circumstances of the «ase. 
Held, on facts that as the suit which had 
become infructuous was properly allowed to 
be withdrawn and a fresh suit for com-3en- 
sation filed in its place. 1970 Assam LR 278 
Followed. (Para 10) 
(C) Civil P. C, (1908), Order 2 Rule 3 
and Order 23, Rule 1 — Bar of relief under 
Order 2 Rule 3 — Question arises aay 
m subsequent suit and not while plainti 
seeks leave to withdraw suit and file a Fresh 
one. . (Para 9) 
Cases Referred: Chronological Paras 


1970 Assam LR 278 6. 10 

ai ae All 845 = 1951 All LJ sat 
FB). 

AIR 1940 Bom 121 = 42 Bom LR 148 
(FB) 6 


P. P. Duara, for Petitioners; S. K. Gkose, 
S. K, Sen and C. R. De, for Opposite Party. 


ORDER:-— This is an application uader 
Section 115 of the Code of Civil Procedure 
(hereinafter called ‘the Code’) The applica- 
tion has been made on behalf of the two 


- (Against Order of Asst. Dist. J., No, £ of 
Gauhati, in T. S. No, 39/87 of 1972 D/- 
14-8-1973). 
IS/JS/D429/75/TVN 
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er nd 


defendants, the Union of India and the Dist- 


‘rict Commercial Superinteudent, N. F. Rai- 


way, Lumding and is directed against an order 
passed by the Assistant District Judge No. 2, 
Gauhati, under Order’ 23 Rule 1 of the 
Code. o a oN es ` ns 

2. The plaintiff instituted the suit in. 
the Court of the Assistant District. Judge, 
aforesaid, for a declaration’ that the plaintiff 
was “entitled to the assessment delivery of 
the goods under the Rule 1848 of the Indian 
Railway Commercia] Manual Volume IF’, that 
the proposed sale of the 
was illegal and void, an 
injunction, 

3. The facts of the cases, briefly stat- 
ed, are that one consignment of 100 cases of 
Biri was booked ‘self’ by one Khaliluddin 
Abdul Sattar of Ballygunge Railway Station 
on 13-8-1971 under Invoice No. 63, R/R No. 
C-743687 to be delivered at Karimganj Rail- 
way Station. The consignment arrived at the 
destination on 28-8-1972. The plaintiff was 
the endorsee of the railway receipt. So he 
demanded assessment delivery of the consign- 
ment, but the defendants refused to do so 
on the ground that assessment delivery was 
not warranted. The plaintiff, therefore, re- 
fused to take delivery of the consignment, 
Thereafter the consignment was brought to 
New Gauhati Railway Station for disposal by 
public auction under the provisions of Sec- 
tions 55 and 56 of the Indian Railways Act. 


A, The plaintiff then instituted in the 
Court of the Assistant District Judge, afore- 
said, a suit being T. Suit No, &9/87 of 1972 
for the reliefs mentioned above. Along with 
the plaint he also filed an pplication for 

anting a temporary injunction restraining 
the deterdants not -to sell the consignment 
in public auction and got an order in his 
favour. The order of temporary injunction 
was made absolute by the Court after hear- 
ing both the parties,. The order of injunction 
was challenged before the Higa Court in M. 
A. (F) No, 68 of 1972 and the High Court 


yee 


for a perpetual 


oocs on auction .. . 


2 Gau. [Prs. 4-11] 


eventually vacated the order of injunction. 
The defendants then sold the consignment 
by public auction on 26-2-1973 for a sum of 
Rs. 48,100/-. The plaintiff then filed before 
the Assistant District Judge an application 
under Order 25 Rule 1 of the Code praying 
for permission to withdraw the suit with liber- 
ty to institute a fresh suit: The _ learned 
Court allowed the plaintiff to. withdraw the 
suit with liberty to bring a fresh suit. The 
plaintiff was also directed to pay a cost of 
Rs. 30/- to the defendants. This order has 
been challenged by this application. 


5. Shri P. P. Duara, learned counsel 

appearing for the defendant-petitioners, makes 
two submissions before me: (i) that “other 
sufficient grounds” within the meaning 
clause (b) of sub-rule (2) of Rule 1 of Order 
23 must be grounds analogous to the ground 
covered by clause (a) of the said sub-rule. His 
submission is that the ground on which the 
learned court below granted permission to 
allow the plaintiff to withdraw the suit with 
liberty to file a frésh suit must be a ground 
of the nature of formal defect and in the 
instant case it was not so. (ii) His second sub- 
mission is that “other sufficient grounds” do 
not include a ground on which permission 
may be given to the plaintiff to file a fresh 
suit, which is barred by some provision of 
law. His submission is that in the instant 
case the Court has given the plaintiff liberty 
to file a fresh suit, which is barred by Order 
2 Rule 2 of the Code. 
6. There was divergence of pe 
on the question whether ‘other. suficient 
grounds’ within the meaning of clause (b) cf 
sub-rule (2) of Rule 1 of Order .23 meant 
grounds analogous to the grounds within the 
meaning of clause (a), The Bombay and the 
Allahabad High Courts in their decisions re- 
ported in AIR 1940 Bom 121 (FB) and AIR 
1951 All 845 (FB) supported the contention 
of the petitioners, while some other High 
Courts held the opposite view. So far as this 
Court is concerned, the law is well settled by 
a Division Bench decision of this Court re- 
ported in 1970 Assam LR 278, which has dis- 
sented from the view taken by Bombay and 
Allahabad High Courts. This Court held: - 

“We are, therefore, clearly of opinion 
that under Order 28, Rule (2), when the Court 
is satisfied that a suit must fail by reason of 
some formal defect, or defects analogous 
thereto, or when there are other sufficient 
grounds independent of formal defects or 
those analogous thereto entailing dismissal of 
a suit, it may allow the plaintiff to withdraw 
the suit or part of his claim with liberty te 
institute a fresh suit in an appropriate case.” 

7.- When confronted with this deci- 
sion, Shri P. P. Duara, learned counsel for 
the petitioners, very fairly concedes that in 
view of the above decision he cannot press 
his first submission, `’ 

8. Learned counsel then strenuously 
urges his second submission. His submission 
is that the relief, the plaintiff is going to 


~ 
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seek in the proposed suit, was the relief which 
could have been sought in tke present suit, 
but as he has not done so, the relief will be 
barred under Order 2 Rule 2 ef the Cede. 
The effect of the permission given by the 
Assistant District Judge would be, he submits, 
to enable the plaintiff to file a suit for a re- 
lief barred by law. 


9. Order 2 Rule 2, sub-rule (8) of the 
Code provides ; 

_ “(8) A person entitled to more than one 
relief in respect of the same cause of action 
may sue for all or any of such reliefs; but if 
he omits, except with the leave of the Court, 
to sue for al] such reliefs, he shall not after- 
wards sue for any relief so omitted.” 

The bar of the relief contemplated by 
sub-rule (3) of Rule 2 of Order 2 is against 
a relief, which has been omitted in an earlier 
suit but is sought in a subsequent suit, This 
can be examined only in the subsequent suit 
and not in an application under Order 23 
Rule 1 of the Code, inasmuch as the plaint 
of the proposed suit is not before the Court. 
This plea may be taken only in the subsequent 


suit, 

10. Order 23 Rale 1 (2) (b) of the 
Code provides : 

“(2) Where the Court is satisfied — 

a 


that there are other sufficient 
grounds for allowing the plaintiff to institute 
a fresh suit for the subject-matter of a suit 
or part of a claim. 
it may, on such terms as it thinks fit, grant 
the plaintiff permission to withdraw from 
such suit or abandon such part of a claim 
with liberty to institute a fresh suit in res- 
pect of the subject-matter of such suit or such 
part of a claim.” 


The satisfaction with regard to the suf- 
ficiency of the ground is of the Court con- 
cerned and when it considers <ll the facts and 
circumstances before it and comes to the con- 
clusion that there are sufficient grounds for 
allowing the Began to institute a fresh suit 
it can pass the order. This Court in 1970 
Assam LR 278 observed : l 

“Whether there are sufficient grounds 
will always be a question for consideration of 
the Court and no exhaustive rule can be in- 
dicated”, 

The learned Assistant District Judge has 
observed that in view af the fact that the 
consignment of Biri has already been sold in 
auction, the present suit would be infructuous 
and the proposed suit of the plaintiff for 
compensation could be the only siternative: By 
this finding the learned Assistant District 
Judge has committed no error of jurisdiction 
and as such cannot be interfered with in an 
application under Section 115 of the Code. 

11. In the result ‘this application is 
rejected with costs and the Rule is discharg- 
ed. Hearing fee Rs. 50/-. 
Petition dismissed, 
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AIR 1976 GAUHATI 3 
BAHARUL ISLAM, J. . 
Junaram Bora, Appellant v. Saruckoali 
Kuchuni and others, Respondents. . — À 

Second Appeal No. 7 of 1978, D/- 2-5- 
1975°. : 
(A) Civil P. C. (1908), Order 17, Rule 1 
@) — Award of costs against party applzing 
or adjournment —- Principle to be followed. 

The award of costs on adjournment rust 
not be arbitrary and the cost must not be 
imposed by way of penalty; it should b= to 
meet the reasonable expenses of the ready 
party that it has to bear because of the adjourn- 
ment granted at the instance of the other 
party. AIR 1950 Assam 169; AIR 1946 Bom 
113, Rel. on,; AIR 1964 J. and K. 58, D st. 

(Para 7) 

(B) Civil P. C. (1908), Order 17 Rule 3 
wee Order under Appeal. 

Where time is granted to the defendant 
(1) to cause the attendance of his witnesses 
and (2) to pay as a condition precedent the 
cost of adjournment and the defendant 2av- 
ing failed to do so the Court proceeds to de- 
ade the suit, the case falls under Rule 3 and 
an appeal lies from such decree, (Para 9) 
Cases Referred: Chronological Faras 
AIR 1964 J & K 58 = 1964 Kash LJ 68 7 
ATR 1950 Assam 169 7 
AIR 1946 Bom 113 = 47 Bom LR 978 7 


B. R. Das, for Appellant; B. K. Goswami, 
for Respondents... I < l 


JUDGMENT:— This appeal is by the 
principal defendant, Junaram Bora (he-ein- 
after referred to merely as ‘the defendent’.) 

= 2. The plaintiff filed a suit for de- 
claration of her title and confirmation of 
possession in respect of the suit land messur- 
ing 1 katha and % lecha being half of the 
total land covered by Dag No. 377. Her zase 
is that the total.land covered by dag No. 377 
was the joint property of her husband Krish- 
naram and his brother Mihiram, who had egual 
shares in the land. The land was _ partifion- 
ed during the lifetime of her husband and 
the eastern half fel] to her husband’s saare 


and he was in possession thereof. Before his - 


death the husband made a gift of the -suit 
land together with some other property under 
a registered deed of gift dated 18-7-32 and 
since then she was in physical possession of 
the land. The defendant set up his title to 
the suit land and threatened to dispossess the 
plaintiff. Hence she filed the present mnit. 


3. ~° The defendant does not deny that 
the property in question was the joint 3ro- 
perty of Krishnaram and Mihiram. His ease 
is that on the death of Mihiram his shares 
devolved on his daughter Moina, who was 
enjoying her father’s share jointly with Krishna 
ram. During 1942-48 there was an amicable 


(Against judgment of Asst. Dist. J., Now- 
gong, in T. A, No, 9 of 1972, D/- 19-8-1972). 


FS/GS/C272/75/KNA 
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judgment was delivered 
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partition of the property and Moina got the 
entire land of dag No. 877 and Krishnaram 
got his share elsewhere. Moina died leaving 
a minor son, Puspa. Kamala, Moina’s hus- 
band, sold the land on behalf of Puspa to 
one Jadunath by a registered deed of sale on 
8-12-1949 and delivered possession, In turn 
Jadunath sold the land to the defendant by 
a registered deed of sale on 9-12-1949. 

4, The Munsiff decreed the plaintiff's 
suit. i . 


5. In order.to appreciate the points 
raised before me a few further facts need be 
stated. The suit was filed in Court of Mun- 
siff on 11-7-1969 and it was protracting, seve- 
ra] adjournments having been given for one 
reason or other, One of the adjournments 
was granted on 11-12-1970 on which date the 
suit was fixed for peremptory hearing, On 
that date the plaintiff was ready with wit- 
nesses but the defendant prayed for an ad- 
journment on the ground of illness. .The ad- 
journment was granted and the defendant was 
directed to pay a cost of Rs. 10/-. Ultimately, 
after several adjournments thereafter, the suit 
was fixed for. peremptory hearing on 27-7-71. 
On that date the plaintiff was ready with 
witnesses, but the defendant prayed for an 
adjournment on the ground that due to his 
illness, he could not summon his witnesses. 
The Munsiff granted adjournment on pay- 
ment of Rs. 50/- as adjournment cost to be 
paid on the following date and the case 
was fixed for peremptory -hearing on 3-9-71. 
On that the date both the parties were read 
with witnesses; three witnesses of the plaintiff 
were examined and the hearing was adjourn- 
ed till 9-11-71 as there was no time for fur- 
ther hearing. The defendants on that date 
filed a petition with a prayer for reducin 
the. adjournment cost of Rs. 50/- awarde 
against him on the previous date. The defen- 
dant had to pay altogether adjournment costs 
of Rs. 60/-. The Munsiff reduced this amount 
to Rs. 50/-. He ordered that the defendant’s 
case would be heard only if he paid the 
adjournment cost on that date. On 9-11-71 
the plaintiff was ready with witnesses, but 
the defendant filed a petition for adjourn- 
ment on the ground that his witnesses were 
ill on that date. The Munsiff rejected the 
petition on the ground that the defendant had 

ixen no steps to summon his witnesses, that 

is petition was not verified, and that the 
motive of the defendant was to prolong the 
case. Two more witnesses of the plaintiff 
were examined on that date, but. the defen- 
dant was not allowed to cross-examine these 
two witnesses as he had not paid the adjourn- 
ment: cost as directed and 24-11-1971 was 
fixed for hearing argument. On that date 
the defendant filed an .application stating 
that he was ready with the adjournment cost 
and prayed for recalling the plaintiffs wit- 
nesses for cross-examination, but the applica- 
tion was rejected and the suit was fixed for 
delivery of judgment on 14-12-1971. As the 
Munsiff was absent on leave on that date, the 
on 6-1-1972, 
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— 6 The first submission of learnzd 
counsel for the appellant is that the learnad 
Munsiff committed an illegality in striking off 
the defence of the defendant. His submis- 
sion is that the valuation of the suit was 
Rs. 500/- and the cost assessed in the ce- 
cree was Rs. 46.54 p. He, therefore, sub- 
mits that the adjournment cost of Rs. 5C/- 
was highly disproportionate, - 


7. It is indisputable that Orcer 
17, Rule 1 of the Code of Civil Procedure 
(hereinafter called ‘the Code’) gives power to 
a Court to grant adjournment at any stage 
of the suit to the parties or any of them, aad 
to make such order as it thinks fit with 
respect to the costs occasioned by the ed- 
journment. The Court also has the power to 
make prepayment of the adjournment cost a 
condition belare the defaulting party at whcse 
instance the adjournment has been granted, 
is heard. 


A Division Bench of this Court in the 
case of the Gauhati Bank Ltd. v. Baliram 
Dutta reported in AIR 1950 Assam 169 Las 
observed : 


“The powers of the Court to adjourn the 
hearing of the suit ftom time to time uncer 
Order 17, Rule 1 are very wide. It may 
grant adjournment on any terms that it con- 
siders fit, It is, therefore within the com- 
petence of the Court to grant an adjournment 
on the condition that costs are paid on a 
particular date, failing which the suit shall be 
dismissed or defence. struck off as the case 
rnay be. Such a condition if imposed could 
also be enforced in the event of non-com- 
pliance of the order.” 


But the adjournment cost must not be ar- 
bitrary or imposed by way of penalty; it 
should be to meet the reasonable expenses 
of the ready party that it has to bear because 
of the adjournment granted at the instance of 
ithe other party. 

In AIR 1946 Bom 118 on which the ap- 
pellant has taken reliance, the Bombay H:gh 
Court has observed: 


“In granting an adjournment of che 
hearing of the suit the Court is empowered 
by Order 17, Rule 1 (2), ‘to make such ordars 
as it thinks fit with respect to the costs 3c- 
casioned by the adjournment’. The expres- 
sion ‘occasioned by the adjournment’ is Je- 
liberately used in order that the discretion of 
the Court should not be restricted to the 
taxable costs of the day. The principle uncer- 
lying Order 17, Rule I (2) is that the party 
who is ready to proceed with the suit shoald 
be awarded such costs as can reasonably be 
held to be ‘occasioned by the adjournment’, 
and as might reasonably compensate him for 
` the expense incurred by reason of the ad- 
journment. Of course the condition impoied 
should not be in the’ nature of a penalty or 
punishment to the party asking for adjourn- 
ment, and hence the costs awarded should in 
no case exceed a sum ‘commensurate with -he 
expense, which, in the opinion of the Coart, 
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the party ready lo proceed reasonably incurs 
as a result of the adjournment,” 

Appellant also cites AIR 1964 J. and K. 58 
in support of his contention. This’ case is 
not helpful to the appellant. In that case the 
valuation of ‘the suit was Rs. 4331.34 
and the adjournment: cost awarded 
was Rupees 3800/- which was im- 
posed inthe shape of a penalty on the 
ground that the defendant was a “big busi- 
ness concern” and the plaintiff was a goor 
man and the High Court in revision reduced 
the amount to Rs. 80/-, as the adjournment 
cost of Rs. 300.00 was imposed not on judi- 
cial considerations but by way of penalty. 


8, In the instant case let us see whe- 
ther the adjournment cost was arbitrary by 
way of penalty or imposed on judicia] prin- 
ciples. On 9-11-1971 the plaintiff was pre- 
sent with 7 witnesses. The learned counsel 
appearing for the respondents submits that 
the plaintiff had to pay his advocate’s fee, 
fee of the pleader’s clerk and conveyance and 
other costs of the P, Ws., which he submits, 
in calculation, totals more than Rs. 50/-. He 
submits that this amount of Rs. 50/- was not 
only not disproportionate but was justified. 
This submission of the learned counsel for 
the respondents that the costs occasioned by 
the adjournment would come to not less than 
Rs. 50, could not be challenged by learned 
counsel for the appellant. It must therefore 
be held that the adjournment cost of Rupees 
50.00 was imposed not by way of penzlty, 
and the impugned order is- not illegal. 

: One of the points raised by learn 
ed counsel for the respondents was that the 
appeal was incompetent inasmuch as the de- 
cree was ‘ex parte’ under Order 17, Rule 2 
of the Code. In my opinion this submission 
of learned counsel has no substance. Rule 3 
of Order. 17 provides : 


“Where any party to a suit to whom 

time has been granted fails to produce his evi- 
dence, or to cause the attendance of his wit- 
nesses, or to perform any other act necessary 
to the further progress of the suit, for which 
time has been allowed, the Court may, not- 
withstanding such default, proceed to decide 
the suit forthwith.” 
In the instant case time was granted to the 
defendant (i) to cause the attendance of his 
witnesses, and (ii) to pay as a condition pre- 
cedent the adjournment cost. The defendant 
failed to perform both the acts. The Court 
then proceeded to decide the suit and did 
decide it. Clearly, therefore, the decree was 
under Order 17 Rule 3 and the appeal was 
competent. 


10. In the merit of the judgment the 
appellant has not pointed out any error of 


‘law committed by the learned lower Appel- 


late Court. The learned Courts below have 
considered Ext. 1, the deed of gift, Exts. 4 to 
9, the Record of Rights and the revenue re- 
ceipts Ext. 10 series, and have come to the 
categorical finding that the disputed land 
belonged to and was in exclusive possession 
of the plaintiff. This is a finding of fact, 
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which, even if erroneous, cannot be ıpset 
in a second appeal- - T 

11.. This appeal has no force ard is 
dismissed, I, however, meke no order zs to 


costs. ; 4 
. Appeal dismissed. 


AIR 1976 GAUHATI 5 
BAHARUL ISLAM, J. 

Suranjan Nandi and another, Petiticners 
v. S. R. Sastri and others, Opposite Parties. 

Civil Revn. No. 104 of 1974, D/- 5-5- 
1975*. 

(A) Civil P, C. (1908), Section 11E — 
Order granting temporary injunction —. In- 
terference by High Court in its revisional 
powers. 

Whether principles of law goveming 
issue of temporary injunction were correctly 
appreciated and applied to the facts of a par- 
ticular case is a question of law that re.ates 
to jurisdiction. If the subordinate court’s 
appreciation or application of such princ ples 
of law is erroneous it can be interfered -vith 
under Section 115 of Civil P. C. (Para 4) 
Cases Referred: Chronological -Earas 
AIR 1966 SC 158 = (1966) 1 SCR 102 3 
AIR 1964 SC 1841 = (1964) 5 SCR 157 38 

A. M. Mazumdar, S. R. Bhattacharjee, 
for Petitioners; N; M. Lahiri, B. K. Goswami, 
P. K, Kalita, for Opposite Parties. 

ORDER:— The Government of Assam 
by its notifications dated 22-9-1972 and 13-8- 
1973 nominated six members as the Govern- 
ment. nominees to the Governing Body of 


of the Ramkrishna College (hezein- 
after referred to as ‘the College) 


It included defendants Nos. 1 and 2 who are 
respectively the President and the Secretary 
of the Governing body of the college. The 
University also by its letters dated 5-9-1972 
and 9-12-1972 nominated defendants Ncs. 9 
and 10 under. clause (vi) of Rule 3 of Asam 
Aided Colleges Management Rules, 1965 
(hereinafter referred to as ‘the Rules). The 
defendant No. 2 convened the first meeting 
of the Governing Body to be held on 28-8- 
1973 by his notice dated 21-8-1978. The 
plaintiff who claims himself to be the Prin- 
cipal and Secretary of the College filed Title 
Suit No. 66 of 1978 in the Court of the 
Assistant District Judge No. 1. Silchar, for 
a declaration that the constitution of the Gov- 
erning Body of the college was illegal, that 
he was the rightful Principal of the college 
and entitled to operate its funds, and alsc for 
a permanent injunction to restrain the defen- 
dant Nos. 1 and 2 from the management of 
the college affairs including the operation of 
the college funds, Along with the plaint, 


°(Against order of Md. G. Hussain, Dist. J., 
Cachar, in Mise. Appl. No. 28 of 1978, D/- 
27-6-1974). 
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the plaintiff also filed an application under 
Order 39, Rules 1 and 2 of the Code of Civil 
Procedure (hereinafter -called ‘the Code’). for 
a temporary injunction, The learned Assist- 
ant District Judge initially granted an ad 
interim injunction; but after full hearing he 
vacated -it. On appeal by the plaintiff, the 
District Judge granted the temporary injune- 
tion as prayed for. 

2. - Defendants Nos, l and 2 have now 
filed this application under S. 115 of the Code 
challenging the aforesaid order of the District 
Judge granting the injunction. . 


3. Shri N. M. Lahiri, learned Adve- 
cate General of Meghalaya appearing for 
the plaintiff, submits that the application 
under Section 115 of the Code is incompetent. 
He submits that when the District Judge had 
the paano to decide the question involv- 
ed, he had the jurisdiction to decide it either 
rightly or wrongly, and his order cannot be 
challenged under Section 115 of the Code. In 
support of his contention, he relies on a de- 
cision of the Supreme Court reported in AIR 
1964 Be 1341 in which their Lordships ob- 
served— ) 


“The power of the High Court under 
Section 115 of the Code ‘of Civil Procedure 
is not thereby excluded, but the exercise of 
that power is by the terms of the statute 
investing it severely restricted. The High 
Court may exercise its powers in revision only 
if it appears that in a case decided by a 
Subordinate Court in which no appeal lies 
thereto the Subordinate Court has exercised 
a jurisdiction not vested in it by law or has 
failed to exercise a jurisdiction so vested or 
has acted in the exercise of its jurisdiction 
illegally or with material irregularity. If the 
trial Court had eion to decide the case 
and even if it decided the question wrongly, 
it. did not exercise its jurisdiction illegally 
or with material irregularity”. i 


In the case of Pandurang Dhondi Chou- 
gule v. Maruti Hari Jadhav reported in AIR 
1966 SC 153, their Lordships of the Supreme 
Court have held: 


“The High Court cannot while exercising 
its jurisdiction under Section 115, correct 
errors of fact, however gross they may be, or 
even errors of law; it can only do so when 
the said errors have relation to the jurisdiction 
of the Court to try the dispute itself. It 
is only in cases where the subordinate Court 
has exercised a jurisdiction not vested in it 
by law, or has failed to exercise its jurisdic- 
tion so vested-or’ has acted in the exercise 
of its jurisdiction illegally or with material 
irregularity that the revisional jurisdiction of 
the High Court can be properly invoked. 
Points of law may arise which are related to 
questions of jurisdiction. - A plea of limitation 
or ai plea or res judicata is a plea of law which 
concerns the jurisdiction of the Court which 
tries the pro ecdiogs . A finding on these 
pleas in favour of .the party which raises 
them would oust the jurisdiction of the 

urt. An erroneous decision on: these pleas, 
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therefore, can be said to be concerned with 
questions of jurisdiction falling within the 
purview of Section 115 of the Code.” >- 


4. The law therefore is that when a 
question of law having relation to jurisdic- 
tion, is erroneously decided by a subordinate 
Court, and by such erroneous decision, it as- 
sumes jurisdiction which it did not have, or 
refuses to exercise jurisdiction which it had, 
then it will be a case relating to the question 
of jurisdiction of the Court and the decision 
can be interfered with by the High Courtin 
its revisional powers under Sec, 115 of the 


Code; if it is erroneous. Whether principles 
of law governing issue of temporary injunc- 
tion were correctly appreciated and applied 


to the facts of a particular case is a question 
of law that relates to jurisdiction. If the 
subordinate court’s appreciation or applica- 
tion of such principles of law is erroneous it 
can be interfered’ under Section 115 of the 
Code. It therefore cannot be said that in the 
instant case the petition under Section 115 
is incompetent. This submission of the learn- 
ed Advocate General has no substance. 


5. The well known principles of law 
governing issue of a temporary injunction 
under Order 39 of the Code are whether the 
plaintiff has made out a prima facie case in 
the plaint and whether the balance of con- 
venience is in favour of the grant of the in- 
junction. Shri A. M. Mazumdar, learn 
counse] appearing on behalf of the petitioners 
submits that in the instant case, the learned 
District Judge had ro jurisdiction to grant 
the injunction as he did. His submission is 
that the plaintiff has not made out any prima 
facie case to go for trial and that the balance 
of convenience was heavily against the grant 
of the temporary injunction. Mr. Mazumdar 
bases his first submission on two grounds; 
(1) that in this suit, the plaintiff virtually 
challenges the notifications dated 22-9-1972 
and 18-8-1973 by which the Governing Body 
was constituted by the Government of Assam, 
but the Government: has not been made a 
party; and so no decree declaring the constitu- 
tion of the Governing Body ‘invalid can be 
passed in the absence of the Govt. of Assam 
as a party, and the suit is bad for non joinder 
of a necessary party. (2) His second ground is 
that the plaintiff filed the suit on 6-11-1973. 
The Govt. by its notification No. ECL. 


y 
209/72/102 dated 31-5-1974 amended R. 3 


of the Assam Aided Coileges Management . 


Rules of 1965, and in prrsuance of the new 
rule, the Govt. have constituted a new Gov- 
ermirg Body which is row functioning as the 
Governing Body of the College. He submits 
that the cause of extior of the suit has ceased 
to exist and the suit wii he infructuous, He 
submits thet althcugh the defendants Nos. 1 
and 2 are the President and the Secretary of 
the present Governing Body also tbey are 
accidentally so; the Govt. could very well 
hive appointed twa other persons as President 
and Sacretary. His submission is that no 
Court vill grant ‘a temporary injunction in 4 
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‘sons in connection with the 
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suit which has ceased to have its cause ‘of 
action. 


~ 6. Although thé questions raised by 
Shri Mazumdar’. are substantial, they form 
the merit of the suit. The learned District 
Judge has held that the plaintiff has a prima 
facie case to go for trial, I therefore refrain 
from expressing any opinion on the first point 
raised by Sri Mazumdar and propose to pro- 
ceed on the assumption that the plaintiff has 
a prima facie case as found by the learned 
District Judge. 

7. The only other submission ‘of Shri 
Mazumdar is that the principles of law in- 
volved in granting a temporary injunction has 
been erroneously applied to the facts of the 
present case. His submission is that the 
balance of convenience is against the grant 
of a temporary injunction. 


8. The admitted position is that the 
plaintiff was suspended by the Governing 
Body immediately after the filing of the. 
suit and he was ousted from office and since 
then the defendant No: 2 has been function- 
ing as the Secretary of the college. It is ad- 
mitted that the plaintiff filed a suit against 
the order of suspension and got an ex parte 
decree. It is also admitted that an appeal 
from the ex parte decree has been filed by the 
petitioner together with. am application for 
condonation of the delay and they are pend- 
ing for orders. Be that as it. may, the admit- 
ted position is that the aforesaid ex parte de- 
cree has not been executed; in other words, 
the plaintiff has not been reinstated ip his 
dffice and that the defendants Nos. 1 and 2 
have been functioning ip their respective 
capacities, 


9. At this stage it is- necessary to 
refer to the relevant rules,. Rule 3 of the 
Rules provides for .the constitution of the 
Governing Body. Rule 6 provides that the 
college shall satisfy the Gauhati University 
that it is under the management of a Gov- 
eming Body in which teaching staff is ade- 
quately represented. These two rules relate 
to the constitution of the Governing Body and 
we are not concerned with them.in this peti- 
tion. Under Rule 12 the duties assigned to 
the Governing Body have been enumerated. 
They are (i) the financial management of the 
college, including collection of subscripticns, 
realisation of funds and exemption from pay- - 
ment of fees in accordance with rules; (ii) 
maintenance of the college building, furniture 
and equipments; (iii) granting of leave to 
teachers according to rules, filling up of 
vacancies and reporting the same to the Direc- 
tor of Public Instruction, Assam, and the 
Gauhati University; (iv) Appointment of per- 
fairs of the col- 
lege; {v} making arrangement for half -yearly 
and annual audit of the college fund and 
verification of stock and furniture. These 
duties shall ordinarily be entrusted to one or 
two members of the Governing Body, other 
then the office bearers and teacher members. 
If there ke no such men in the goveming 
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body to undertake the duty of audit, the 
governing body is to employ an outside- for 
the purpose of auditing the funds. Ruls 14 
enumerates the other duties and functioms of 
the governing body; they are; (i) to deter- 
mine the general scheme o4 the studies oI the 
college subject to the apprcval by the Gashati 
University and of the State Govt. through the 
Director of Public Instruction with regard 
to the inclusion of additional steps and grant 
of new posts, (ii) to construct and visualise pro- 
jects for improvement of the college, (if) to 
deal with the questions of discipline and zrant 
of fee exemption underrules prescribed by 
the Govt. and (iv) to deal ‘with any question 
and to exercise any function that may be 
referred to it by the State Govt, or the 
Gauhati .University. Rules 12 and 14 carly 
show that a college functions throug its 
Governing body, and cannot do so normally 


- without it. . When a Governing Body is sus- - 


pended, the Government can reconstitute it 
under Rule. 8; but until such a Gove-ning 
Body. is reconstituted, the Director of Public 
Instruction has been empowered to take over 


the control .of management of the 
college and ask ths Principal to 
carry on the day-to-day administra- 


tion under the Director of Public Instruccion’s | 


orders for a period not exceeding three mcnths. 
Rule 8 is not in operation in the present case, 

10. In the instant case, the peti- 
tioner’s case is that defendants Nos. 1 and 2 
were withdrawing money from the ccllege 
funds deposited in Banks and misapprooriat- 
- ing it. These allegations have been denied 
by the petitioners in their counter-affidavit, 
They have admitted that they withdrew some 
money, but they spent it in the paymen: of 
the salaries of the teachers, stipends and al- 
Jowances of the students and for other pur- 
poses of the college. Ths suit was filed in 
November, 1978, and ever since then the 
Governing Body has been administering the 
college smoothly and thers has been nc ob- 
jection of any mis-management of the col- 
lege from any quarters, either 
students or from the guardians or the local 
public. There is nothing on record to ‘show 
that after the constitution of the impugned 
Governing Body, the management of the 
college is in any way suffering, On the 
other hand, if an injunction be grantec, it 
can easily be seen that the: duties and unc- 
tions of the Governing Body enumerated in 
rules 12 and 14 will come to a stop and 
the administration of the college will be com- 
pletely paralysed. . e 

I1. The grant of an injunction is dis- 
cretionary and that discre“ion is to be ex 
ercised under well known principles of law, 
A court will grant or refuse a temporary in- 
junction according to the facts*of a partisular 
case and needs of the situation. An in‘unce 
tion will always be refused if the grant of it 
results in defeat of justice and creates dead- 
lock; and will be granted <n order to prevent 
the mischiefs mentioned in Rule 1 or zom- 
mission of a breach of contract or any other 
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injury mentioned in Rule 2 of Order 39 of 
the Code.: T 


12. Inthe instant case, if an injunc- 
tion is granted, serious injury will be caused 
to the college inasmuch as its administration 
will be paralysed, . 

13. Another aspect of the matter is 
that temporary injunction has been sought 
not against the impugned Governing Body, 
but a defendants Nos. 1 and 2 only. 
The plaintiff could not show that under any 
rules the President or the Secretary of the 
Governing Body of a college, or both of 
them jointly, alone shall operate the duties 
and functions of the college. If temporary 
injunction be Fae it will be futile, if the 
Governing body by a resolution authorise an- 
other of its members to operate the funds and 
carry on its other duties and functions. 

14. Ip ‘the result, it must be held 
that the learned District Judge committed 
an error in granting the injunction in the 
case. The impugned order is quashed. The 
petition is allowed, The Rule is made ab- 
solute, But in the circumstances of the case, 
I leave the parties to bear their own costs. 

l l . Petition allowed. 
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Budhai Nepal Chandra Lalit Mohan Saha 
Firm .and another, Petitioners v. Sudhangshu 
Ranjan Dev and others, Opposite Parties. 
a Revn. No. 100 of 1972, D/- 31-8- 


(A) Civil P. C. (1908), Order 9, R. 18 
— Setting aside ex parte decree — Applica- 
tion by a minor who was not represented by 
Guardian not maintainable, 


Where in a suit, one of the defendants 
is a minor not represented by any guardian, 
the ex parte decree passed in the suit cannot 
be binding on him as he cannot be treated 
as a defendant in the suit. Consequently, an 
application by the minor defendant under 
Order 9, Rule 18 is not maintainable. In ` 
view of the matter that the ex parte decree 
passed in the suit was not effective against 
the minor defendant, there was no necessity 
to set aside the decree so far as the minor 
was concerned. AIR 1953 Cal 196: AIR 1957 
Madh Bha 10, Rél. on, ` (Paras 10, 11, 12) 


(B) Civil P. C. (1908), Section 115 — 
Finding of fact — Finding of lower Court as 
to service of summons — Neither without 
evidence nor perverse. — No interference in 
revision. ny A (Para 19) 

(C) Civil P. C. (1908), Order 9, R. 13 — 
Limitation — Application for setting aside of 
ex parte decree dated 18-5-65 — Considering 
the facts and circumstance of the case the 
Court coming to conclusion that specific know- 
ledge of ex parte decree was derived only on 
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3-1-1970 — Application filed on 30-1-1970 
held was within period of limitation. 

(Para 21) 
Cases Referred: Chronological Paras 
AIR 1957 Madh Bha 10 = 1956 Madh Bha 


LJ 1258 12 
AIR 1958 Cal 196 = 56 Cal WN 757 12 
P. Choudhary and C. R. De, for Peti- 
tioners; S, K. Sen and S. S. Dey, for Opposite 
Parties. 

ORDER:— This revision petition is 
directed against the order dated 30-9-1972 b 
wh:ich the learned Sadar Munsiff No. 1, Sil- 
char has set aside the ex parte decree dated 18- 
5-1965 passed in Money Suit No, 323 of 1964 
and the execution proceedings in pursuance 
thereof, 

2, The facts leading to this petition 
may briefly be stated : 


3. Petitioner No. 1 M/s. Budhai Ne- . 


pal Chandra Lalit Mohan Saha firm (register- 
ed) instituted Money Suit No. 323 of 1964 
against opposite parties Nos, 1, 2, 8, 4 and 
petitioner No. 2 described as Proprietor, of 
M/s. Jayatara Stores, for realisation of an 
amount of Rs. 1,866.45 (P) in the Court of 
the Sadar Munsif at Silchar. 
decreed ex parte on 18-5-1965, Properties 
of the defendants-judgment debtors were at- 
tached and sold in Money Execution Case 
No. 80 of 1965 on 22-2-1966 and the plain- 
tiff decree-holder purchased the same with 
‘the permission of the Court. Delivery of pos- 
session of the properties purchased were also 
taken through Court on 26-4-1966. At the 
time of sale of the properties in question op- 
posite parties Nos. 5 and 6 were in possession. 
It is stated that opposite parties Nos. 5 an 
6 were tenants in respect of the properties 
in question and attorned to the auction pur- 
chaser. But they having defaulted in pay- 
ment of rent petitioner No. 1 brought two 
ejectment suits against them being T. S, No. 
275 of 1969 and T. S, No. 276 of 1969, While 
those two ejectment suits were. pending in 
the Munsiff’s Court at Silchar, opposite party 
No. 1 Sudhangshu Ranjan Dev and Opposite 
party No. 2 Sushendra Ranjan Dev filed an 
. application on 30-1-70 under Order 9, R. 18 
of the Civil Procedure Code for setting aside 
the ex parte decree dated 18-5-1965 passed 
in Money Suit No. 323/64 against petitioner 
No. 1 M/s. Budhat Nepal Chandra Lalit 
Mohan Saha Firm fe and petitioner 
Wo. 2 Sashanka Sekhar Dev in the Court of 
the Sadar Munsiff No. 1, Silchar and the 
case was numbered as Misc. Case No. 48 
of 1970. Petitioners Nos.-1 and 2 filed two 
separate objections in the Misc. Case in which 
four P. Ws. and 2D. Ws. were examined and 
by the impugned order dated 80-9-72 the 
learned Munsiff set aside the ex parte decree 
and also execution proceedings in pursuance 
thereof, l ee us 

© 4. ‘In the application under Order 9, 
Kule 18, Civil Proceduté’ Code, the petitioners 
(Opposite Parties Nos. I and 2 in this revision 
petition) contended that ‘the’ summonses on 
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e suit was 


A. I. R, 


the defendants Nos. 3 and 4 Sushendra Ran- 
jan Dev and Sudhangshu Ranjan Dev were 
suppressed by defendant No. 1 Sashanka 
Sankar Dev, who is opposite party No. 2 in 
the Misc. Case and the petitioner No. 2 in 
this revision petition and that. the summonses 
on the defendants Nos.3 and4 were not at 
all served, It was also stated that on 4-12- 
1964 and 18-5-1965 on which Money Suit 
No. 323 of 1964 was filed and decreed ex 
parte respectively defendant No. 3 Susheadra 
Ranjan Dev was a.minor, The opposite par- 
ties in the Misc. Case filed objections stating 
that summonses were served on the defen- 
dants and defendant No. 3 was a major, 


5. On the pleading of the parties in 
the Misc. Case the learned Munsiff framed 
the following points for decision:— 

{1) ee the Misc. Case is maintain- 

able: 

(2) Whether the petition is barred by 
limitation? 

(3) Whether the petitioner No. 2 was a 
anior at the time of the original suit? 
an 

(4) Whether the summonses were duly 
served on the petitioners? 


6. The learned Munsiff took up 
Point No, 3 first and having. considered all 
the evidence on record he came to the de- 
finite finding that petitioner No. 9,. that is, 
defendant No. 3 in the Money suit was a 
minor when the ex parte decree was passed 
against him in Money Suit No. 323 of 1364. 
The learned Munsiff also found on considera- 
tion of the materials on record that summon-. 
ses were not served on the petitioners, that is, 


d - defendants No, 8 and. 4 in the Money Suit. 


7. The learned Munsiff then took up 
point No. 2 and after considering the mate- 
rials on record came to the finding that the 
petitioners came to know of the ex parte de- 
cree only on 3-1-1970 and therefore the ap- 
plication under Order 9, Rule 18 Civil Pro- 
cedure Code filed on 30-1-1970 was within 
the period of limitation. 


8. Regarding the first point the learn- 
ed Munsiff held that gross injustice would be 
done if the minor defendant were not gievn 
an opportunity to fight out the original suit. 
Consi erin? the materials on record the learn- 
ed Munsiff set aside the ex parte decree as 
stated hereinabove, 


. 9 Mr. P. Choudhury, the learned 
counse] appearing on behalf of the petitioners 
in this revision petition submits that the learn- 
ed Munsiff has found that the Defendant 
No. 3 Sushendra Ranjan Dev was a minor 
when the money suit No. 323 of 1964 was 
filed and ex parte decree in question was 
passed in that suit. Since defendant No. 3 
was a minor and not represented in the suit 
by a legal guardian, he cannot be legally 
deemed to be a detendant in the suit and 
therefore, the ex parte decree is not operative 
against him. It is submitted that if a minor 
is impleaded in a suit as defendant without 
appointing a guardian for him, he cannot 
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be.said to be a party in-the suit anc no 

ecree passed in such. a- suit can 
bind the minor. That being so no applicstion 
under 0O. 9, R. 18 Civil Procedure Coce is 
maintainable against the ex parte decree _nas- 
much as.an application under-Order 9, Rule 
18, Civil Procedure Code for setting asid= an 
ex parte decree may be made only b- a 
defendant. 


10. It has been. found as a fac by 
the learned Munsiff-that defendant No. 3 in 
Money suit No, 323/64 was a minor when 
the ex parte decree was passed. That being 
so, in law defendant No. 3 could not be teat- 
ed as a defendant in that suit and the ex aarte 
decree passed in the suit zannot be birding 
against the minor defendant. Consequzntly 
an application by the minor defendant No. 3, 
who cannot be treated as a defendant in 
the case, is not entitled to file an application 
under order 9, Rule 18, Civil Procedure Code. 
Thus the petition under Order 9, Rule 13, 
Civil Procedure Code by the minor defendant 
though may be major at the time of ling 
the application, is not maintainable. 


11. Since defendant No, 3 was a 
minor and not represented by a guardian 
the question’ of.serving of summons on the 
minor also does not aris2. ‘The minor if 
aggrieved may have a remedy y 
way of a suit and he may get the beneit of 
Section 6 of the Limitation Act. In any 
view of the matter, the ex parte decree È not 
effective against the minor defendant and 
that being so, in fact there is no necesszy to 
set aside that decree so far as the mino de- 
fendant is concerned. Bezause, in law that 
ex parte decree is no decree at all so far s the 
minor is concerned, - 


© 12. That an application under Grder 
9, Rule 18, Civil Procedure Code is-not nain- 
tainable by a minor defendant not repres-nted 
by any guardian is supported by the decision 
in Probhat Kumar Chatterjee v. Sm.° Latika 
Debi, AIR 1958 Cal 196 end the decisi=n in 
Gendalal v, Sitabai Bhagwet, AIR 1957 Madh 


Bha 10. 


13. We are thus, left with th ap- 
plication under Order 9, Rule 18, Civil Pro- 
cedure Code by petitioner No. 1. | 


14. His case is that no summons was 
served on him in the suit and the summons 
was suppressed by the Defendant No. . in 
collusion with the plaintiff. Definite alega- 
tions were made against the defendant No‘ 1 
who is opposite party No. 2 in the disc. 
Case. Er g 


15. The learned Munsiff in his order 
has observed that the petitioners specif-cally 
stated in the petition that summonses «vere 
not served in the originai suit. They also 
stated on oath that the summonses wer: not 
served on them. From the records o the 
original suit the returned copies of summonses 
were not found. 


16. Witness No. I for the opposite 
party, who is a partner of opposite party No.l 
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‘or perverse, 
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M/s, Budhai Nepal Chandra Lalit- Mohan 
Saha Firms in his evidence stated that he 
could not say whether the summonses were 
duly served or not, 


17. The learned counsel for the peti- 
tioner submits that in the order dated 22-3- 
1965 in the order sheet of the origina] suit it 
has been stated that “summons served. No 
steps taken by defendant.” So the legal pre- 
sumption was that the summonses were serv- 
ed. The: submission of the learned counsel 
in normal course may be correct, But in the 
instant case it is found that one of the defen- 
dants was a minor and he was not shown as 
a minor in the plaint. The petitioners in 
their application under Order 9, Rule 13, 
Civi] Procedure Code, not only stated that no 
summonses were served in the original suit 
but also deposed on oath before the court 
that no summonses were served on them. The 
witness for the opposite party—plaintiff stated 
that he could not say whether the summonses 
were duly served or not. - 


18. Then again it is stated that in the 
execution case the properties were sold. In 
that case the opposite parties could have 
brought the records of the execution proceed- 
ings to show. that the notices for attachment 
and/or sale of the ‘properties were served on 
the defendants but nothing was done. 


19. Considering all the materials on 
record the learned Munsiff found that in the 
instant case summonses were not served on 
the defendants, that is, defendant Nos. 3 and 4 
and we have already found that defendant 
No. 8 was a minor at the time. That being 
so, the finding of the learned Munsiff to the 
effect that no summons was served on the 
defendant No. 4 in the -original suit cannot 
be said to be bad in law or without evidence 
l This finding of fact cannot be 
interfered with in this revision petition 
in any view of the matter. 


` 20. The learned Munsiff then consi- 
dered the materials on record and came to 
the finding that the petitioners. in the Misc. 
Case could know of the ex parte decree only 
on 8-1-1970. In evidence petitioner No. 1 
in the Misc. Case, namely, Sudhangshu Ranjan 
Dev has stated that towards the end of 
December 1969 he came to know that eject- 
ment notices had been served on the tenants 
of their paternal houses and having got that 
information he consulted his lawyer and ob- 
tained the certified copy of the ex parte decree 
on: 3-1-1970 and filed an application under 
Order 9, Rule 18, Civil Procedure Code on 
30-1-1970. Considering the facts and cir- 
cumstances of the case, the learned Munsiff 
has found correctly that the defendant No. 4 
came to know about the ex parte decree only 
on 3-1-1970. ar e 


2i. It mav be observed that informa- 
tion regarding an .ejectment notice with res- 
pect- to the properties in ‘question cannot be 
treated as knowledge of the.ex parte decree. 
In the circumstances. the finding of the learn- 
ed Munsiff that the specific knowledge of 
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the ex parte decree’ was derived only on 3-1- 
1970 and -therefore the application under 
Order 9, Rule 18 was within the period of 
limitation is legally correct. 

22. It is, therefore, found that the 
impugned order of the learned Munsiff sett- 
ing aside the ex parte decree on the petition 
under Order 9, Rule 18 of the Civil Pro- 
cedure Code, filed ky Sudhangshu Ranjan 
Dev, defendant No. 4 is legally sustainable 
and there is no ground to interfere with the 
same. ' 


23. In the result the impugned order 
of the learned Sadar Munsiff No. 1, Silchar, 
setting aside the ex parte decree and the ex- 
ecution proceedings in pursuance thereof is 
upheld. The Revision petition is rejected. 

e Rule is discharged. The stay order 
stands vacated, I make no order as to costs. 


Revision dismissed. 
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Madhab Chandra Barua and others, Ap- 
pellants v. Smt. Joymati Kalitani Barua, Res- 
pondent, — 

Second Appeal No. 94 of 1978, D/- 
90-8-1975*. 

(A) Registration Act (1908), Section 49 
Proviso and Section 17 — Release of title to 
immoveable property —— Unregistered Deed 
silent about delivery of possession — Releasee 
claiming title by adverse possession —- Deed 
not admissible in evidence. (Limitation Act 
(1963), Article 65). (Para 10) 

(B) Limitation Act (1968), Article 65 — 
Adverse possession among Co-owners. 

Possession of one Co-owner is possession 
on his own behalf and on behalf of all the 
other Co-owners. Though the other Co- 
owners do not have actual possession, they 
do have constructive possession ‘of the pro- 
perty. Therefore, a Co-owner to acquire title 
by adverse possession should have been in 
open and hostile possession to the knowledge 


and exclusion or ouster of the other Co- 
owners. 
Where neither the Plaintiff nor her 


widowed mother through whom the plaintiff 
claimed title wes in actual possession of the 
suit properties but which was for over 20 
years in the possession of persons who were 
Co-owners with the father, held, that in the 
absence of evidence of open ouster, the De- 
fendants could not claim title by adverse pos- 
session. Suit for declaration of title was de- 


creed, AIR 1971 SC 876, and AIR 
1957 SC 314 and AIR 1962 Assam 187 Fol- 
lowed, (Para 11) 


°(From order of R. M. Chakrabarty, Asst. 
Dist. J., Darrang at Tezpur in T. A, No. 34 of 
1970, D/- 8-8-1978). l 
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(C) Hindu Succession Act (1956, Sec- 
tion 14 (1) — Constructive possession suffi- 
cient to attract the provision. (Para 11) 


(D) Court Fees Act (1870), Section 7 
{iv) (c) — Suit for declaration of tite and 
possession of share of Co-owner —— Prayer for 
khas possession could be granted only in ‘a 
suit for partition. (Para 12) 
Cases Referred: Chronological Paras 
AIR 1971 SC 376 = 1971 UJ (SC) 123 9 
AIR 1971 SC 2184 = (1971) 8 SCR 734 9 
AIR 1962 Assam 187 9 
AIR 1957 SC 314 = 1957 SCR 195 9 


K. Sarma and C. K. Sarma Barua, for 
Appellants; P. Choudhuri, C. R. Dey and 
B. K. Ghose, for Respondent. 

JUDGMENT:— This appeal is by he 
Defendants and is directed against s judg- 
ment and decree passed by the Assistart Dist- 
rict Judge, Darrang, Tezpur, in Title Appeal 
No. 34/70. > i 

2. The facts of the case may be 
briefly stated as follows : 

An area of 32 Bighas 4 Kathas 8 Lechas 
of land as described in the Schedule to the 
plaint oreina belonged to one Dehiram, 
Dehiram died leaving two sons Bangsi and 
Dhutiram. Bangsi died leaving his son 
Mukunda, Mukunda died leaving his widow 
Laheswari and minor daughter Joymati. Lahe- 
swari died in 1872 B. S, corresponding to 
1965-66 A. D. Dhutiram died leavirg two 
sons. Madhab Defdt. No. 1 and Prafuila, 
Defdt. No. 2. 

3. The plaintiff's case is that the suit 
atta stood in the name of Dehiram After 
is death, it stood in the name cf Bangsi, and 

after his death, Mukunda and Dhutiram kad 
equal shares. During his lifetime, Mukunda 
was living jointly with his. uncle Dkutiram 
and possessed he land in Ejemali till the 
death of Dhutiram who died about 17 or 
18 years ago before filing of the svit. Mukunda 
died about 8 years before the institution of 
the suit. After the death of Mukunda, Lahes- 
wari returned to her parents’ home, bat was 
getting half share of the crops zrown on the 
land for the maintenance of herself aad her 
minor daughter, the plaintiff, till her death. 
Before her death, the plaintiff had been given 
away in marriage, in 1868 B. S. Dkutiram 
died three years before filing of the sut leav- 
ing the two defendants. ` The p-aintiff attain- 
ed majority on 15th Bahag 1875 B. S. on at- 
taining majority, she claimed half share of the 
property separately from the defendants, but 
they refused. The plaintiff has further alleg- 
ed that her name had been mutated in res- 
pect of her share on 11-6-1969. She has 
filed the present suit for declaration of her 
title and recovery of khas possession. 


4, The two defendants have contest- 
ed the suit, In their written statements, they 
have stated that Mukunda died about 2) years 
ago and one year after his death, Laheswari 
left her husband’s place for good, relinquish- 
ing her claim to the share of her husband’s 
properties in favour of Dhutiram and retura- 
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ed to live in her parents’ home as early as 
13-6-1939, and since then neither Laheswvari, 
nor the plaintiff had any possession in -the 
suit land. After returning to her parents 
home, Laheswari filed a number of mutation 
cases in respect of her share in the suit land; 
ut her prayers: for mutation ‘were rejected 
by the. Sub-Deputy Collector concerned. As, 
thereafter, she did not file any Civil Suit, her 
claim is now barred by limitation and the 
defendants have acquired title to the suit 
land by adverse possession. 
-  §. On the basis of the pleadings, the 
learned Munsiff framed’ a number of issues, 
of which three related to acquisition of title 
to the suit land by adverse possession by the 
defendants. ' 
6. After trial the Munsiff found the 

suit to be barred by limitacion and dismissed 
the suit, On appeal, the learned Assistant 
District Judge reversed the. judgment and de- 
cree of the Trial Court, and decreed the 
plaintiffs suit. Hence this appeal. 

- |, The first point urged by Mı. K. 


Sarma, learned counsel for the appellanis is . 


that the finding of the lower appellate Court 
that the plaintiff's suit was not barred by ad- 
verse possessiom was erroneous inasmuch as, 
he submits, this finding, albzit of fact, is based 
on the omissiom from consideration of mate- 
rial documents, namely, Exts, ‘Ka’, ‘Kha’, “Ga’, 
‘Gha’ and Younga’. . 

8.. Before the consideration of the 
submission. of learned. counsel, let us first exa- 
mine the law om the point. 

9, The law of adverse possessior be- 
tween co-sharers is welll settled by the 5up- 
reme Court. In’ AIR 1971 SC 376 sheir 
Lordships: have held that the possession of 
land by a co-owner, however long it might 
be, cannot confer on him any right unless it 
` ix adverse to the two other co-owners. In 
the case of P, Lakshmi Reddy v, L. Lakshmi 
Reddy, reported in AER 1957 SC 814 heir 
Lordships of the Supreme Court have held:— 

“To: prove adverse possession, “the posses- 
sion required must be adecuate in continuity, 
in publicity and in extent to show that it is 
possession adverse to the competifor.” 

“But it is well settled that in order to 
establish adverse possessiom of one co-heir as 
against another it is not enough to show that 
one out of them is in sole possession and 
enjoyment of the profits, of the properties. 
Ouster o£ the non-possessing co-heir by the 
co-heir in possession who. claims his pesses- 
sion to: be adverse, should be made out. The 

ossession of one co-heir is ` considered, in 
aw, as possession of all the co-heirs. Vhen 
one co-heir is found to ba in possession of 
the properties. it is presumed to be on the 
basis of joint-title. The ca-heir in possession 
cannot render his possession adversé to the 
other co-heir, not in possession, merels by 
any secret hostile animus on his own part in 
derogation of the other co-heixs” title. It is a 
settled rule of law that as between co-neirs 
there must be evidence of open assestion 
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of hostile title, ccupled with exclusive pos- 
session and enjoyment of one of them to the 
knowledge of the -other so.as to constitute 
ouster, ` 


The burden of making out ouster is on 
the person claiming to displace the lawful 
title to a co-heir by his adverse possession.” 


. In the case of Gulam Ghouse Mohiuddin 

v. Ahmad Mohiuddin Kamisu] Qadri reported 

ae pea 1971 SC 2184 their Lordships have 
eld:— 


“Possession of one Co-owner is presumed 
to be the possession of all the co-owners un- 
less it is establisked that the possession of 
the co-owner is in denial of title of co-owners 
and the possession is in hostility to co-owners 
by exclusion of them. Ouster is an unequi- 
vocal act of assertion of title. There has to 
be opa denial of title to the parties who are 
entitled to it by excluding and ousting them.” 


Considering a number of decisions of the 
Privy Council and other authorities, this 
Court in AIR 1962 Assam 137 held:— 


“A co-sharer in order to establish adverse 
possession must establish clear ouster which 
amounts to the open denial of the title of the 
other co-sharers and also assertion of hostile 
title to the knowledge of other co-sharer.” 


10. The submission of learned coun- 
sel for the appellants, is that the limitation 
started from the date of the execution of 
Ext, Ka’. This document Ext. ‘Ka’ was ad- 
mitted under objection. Ext. ‘Ka’ purports 
to be a deed of relinquishment executed on 
13-6-1949. It is cere It is conced- 
ed by learned counsel] for the appellants that 
it is not admissible as a deed of relinquish- 
ment as it needs registration under Section 17 
of the Registration Act. But he submits that 
the document is admissible under the proviso 
to Section 49 of the said Act for collateral 
purposes.. The relevant line in Ext. ‘Ka’ is 
as follows :— j 

“I relinquish my title to the property 
moveable or immovable left by my husband.” 


The document, therefore, purports to transfer 
her title to the land left by her husband. But 
it does not speak of any possession as sub- 
mitted by learned counsel, The Proviso to 
Section 49 of the Indian Registration Act is 
not applicable to this case. In the result, I 
hold that Ext. ‘Ka’ is inadmissible in evidence 
and that it was illegally admitted by the 
learned Trial Court. 


Il. Learned counsel for the appel- 
lants has further submitted that the learned 
Lower | ppellate Court did not consider 
Exts. “Kha”, “Ga” and “Younga”. The sub- 
mission of the learned counsel is not correct. 
The learned lower appellate Court has con- 
sidered. the above documents. He has found 
that Ext. “Kha” is the order of the mutation 
case No. 267/49-50 and Ext. ‘Ga’ is the order 
in mutation case No. 266/49-50. He has 
found that Ext. ‘Ga’ shows that Laheswari 
had no possession in the land and as such her 
prayer for mutation was disallowed. With 
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regard to Ext. “Younga”, he has found that 
Ext. “Youga” is the order in mutation case 
no. 57/49-50 and Ext. E “Gha” is the order in 
mutation case No. 76/49-50. He has found 
that Ext. “Kha” shows that Laheswari made 
the application for mutation on behalf of the 
plaintiff by right of inheritance. The Sub- 
Deputy Collector disallowed mutation on the 
ground that the plaintiff could not claim 
mutation so long as her mother Laheswari 
was alive, It is not correct, therefore, to say 
|that Exts. ‘Kha’ and Younga were not con- 
sidered by the appellate Court below. They 
have been considered end their value assess- 
ed. In addition, the learned lower appellate 
Court has also considered Ext. ‘Jha’, which 
is the certified copy of Jamabandi showing 
the mutation of the name of the plaintiff in 
respect of the suit land in place of Mukunda. 
Ext. ‘Jha’ shows that the plaintiff's name was 
mutated on 11-6-1959. He has also consider- 
ed Ext, ‘Niya’ series, which were revenue 
paying receipts sowie payment of revenue 
in respect of suit land. These documents 
show payment of revenue on behalf of Dhuti- 
ram and others. He has found that others 
in the context mean only Mukunda and his 
successors. On a consideration of these docu- 
ments and the oral evidence on record, the 
learned lower appellate Court has found 
that in the mutation case, the objection was 
only with regard to the possession of Lahes- 
wari and not to her title. He has found 


that Ext. ‘Ga’ does not show that the defen- 


dant claimed his exclusive title over the 
suit land. He has found that the defendant 
did not raise any hostile title in respect of the 
suit land.” His ultimate finding is that the 
defendant failed to establish adverse posses- 
sion in respect of the suit land. The above 
finding of the Isarned appellate Court below 
‘js a finding of fact and it cannot be upset 
in a Second Appeal, even if it be erroneous. 
The learned counsel referred to Section 14 of 
the Hindu Succession Act, which provides;— 


“14. (1) Any property possessed by a 

female Hindu, whether acquired before or 
after the commencement of this Act, shall be 
held by her as full owner thereof and not as 
a limited owner.” 
He submitted that as the plaintiff, and be- 
fore her, her mother was not in possession, 
she was not entitled to <itle, But it is settled 
‘law that amongst co-heirs, possession of one 
co-heir is the possession of the other. Even 
if the plaintiff, and before her, her mother was 
not in actual physical possession, and the 
defendants were in possession of the suit 
property, in the eye of law, the defendants 
were in possession on their own behalf as well 
as on behalf of the plaintiff, and before her, 
her mother. In other wcrds, the plaintiff, and 
before her, her mother was in constructive 
possession of the land in suit. The learned 
Appellate Court below, therefore, committed 
no error when it held that the suit had not 
been barred by limitation and that the defen- 
dants had acquired no title ‘to the suit land 
by adverse possession. 
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12. The only other submission of the 
learned counsel is that the decree for knas 
possession is untenable. The suit was only 
for declaration of title to half share of the 
property and for delivery of khas possession. 
It was not for partition, Without partition, 
the plaintiff is not entitled to get khas pos- 
session. Learned counsel. for the respondent 
has very fairly conceded to this proposition. 
In the result, the decree of the learned lower 
apr eraro Court is modified to the extent 
that the plaintiffs title to half share of the 
suit land is declared; she will get joint gos- 
session with the defendants. 

13. With the above modification in 
the decree, the appeal is dismissed. I make 
no order ås to costs. 

Order accordingly. 


rg x ee 
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Budheswar Barua, Appellant v. Tatind 
Nath Barua, Ressondent= nee 

First Appeal No. 46 of 1967, D/- 20-8- 
1975°, j ai 
a (A) Partnership Act (1932), Sec. 48 — 
Partnership at will? — Dissolution of — 
Notice to the other partner of one’s intention | 
to dissolve the firm and ghat it stands dissolv- 
ed, held, sufficient. (Para 11) 


(B) Partnership Act (1982), Section 69 
(1) and (2) — Bar under Sub-sections (1) and 
(2) apply to existing firms only. 

Partner of a firm already dissolved can 
sue his erstwhile partner for rendition of ac- 
counts under Cl. (a) of sub-section (8) to 
which the bar of suit under sub-sections (1 
and (2) do not apply. (Para “a 

(C) Contract Act (1872), Section 28 — 
“Forbidden by Law” — P. W. D. contracts 
by partner of an unregistered firm. (Parmer- 
ship Act (1932), Section 58). 

Although unregistered firms as such 
could not undertake contracts works under 
the Public Works Department and such con- 
tracts would therefore be void, such contracts 
in one’s individual name entered into for him- 
self and on behalf of another financing the 
undertakings, both forming an unregistered 
firm, were not hit and a suit inter se such 

artners for rendition of accounts was not 
arred. (Paras 15 and 17) 


J. K. Barua, for Appellant: T, C. Bargo- 
hain, for Respondent. 

JUDGMENT:— This appeal by the de- 
fendant is directed against a judgment and 
decree passed by the Sab fudge U. A. D. 
Jorhat, in Title Suit No. 30 of 1960. 

i The plaintiffs case is that he and 
the defendant carried on a business during 


*(Against order of G. C. Phukan, Sub J., U. 
A, D. at Jorhat in T. A. No. 80 of 1960 D/- 
28-9-1961 and decree D/- 2-6-1966). 
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the years 1953-54 and 1954-55., The plaimtiff 
used to advance money in the business while 
the defendant used to do contract works, 
taking contracts in his own name. In that 
capacity the defendant had earned profis in 
the business; but, taking advantage of the 
position that he was managing the bus. ness 
and doing the contract works has refused to 
pay money to the plaintiff. The defendant 
is liable to render accounts of the bus-ness 
and pay necessary share of the profits earned 
by the firm. In a rough estimate, according 
to the plaintiff, he has received from the de- 
fendant a sum of Rs. 7,853/-, which he 
advanced to the defendant for the purpose of 
business, It is also alleged by the plamtiff 
that on 5-11-1955, the defendant mad» an 
endorsement in the plaintiff's book to the 
effect that the final account would be render- 
ed after receipt of the final bills from. the 
works done in 1954-55. The defendant also 
admitted, it is alleged, that he had received 
sums of money from the plaintiff. 


3. As the defendant did not pay any 
money to the plaintiff, the latter filed Money 
Suit No. 6 of 1956 against the defendant for 
recovery of Rs. 7,853/-. The suit was, 20w- 
ever, withdrawn with the permission of the 
Court to refile it, But the defendant did 
neither render any account nor did he pay 
any money to the plaintiff. The plaintiff sent 
a notice dated 28-7-1959 through his Ad- 
vocate intimating the dissolution of the part- 
nership firm with effect from the date ot the 
notice and requested the defendant to ren- 


-der accounts by 30-8-1959. But, as his re- 


quest was not complied with, the plamtiff 
has brought the present suit. 


. 4 In the present suit, the plantiff 
has prayed for a decree for Rs. 7853/- or any 
other amount that may be found due after 
rendition of accounts of the dissolved firm. 


5. The defendant has filed a written 
statement. He has admitted that he carried 
on business in partnership with the pla_ntiff 
since January, 1958, but he alleges that, as 
the partnership firm has not vet been dissolv- 
ed, the question of rendering accounts does 
not arise. According to the Defendant the 
partnership firm sustained a loss of Rupees 
10,000/- and, as such, the plaintiff was not 
entitled to receive any money. His ‘second 
plea is: as contract work under the P ibliec 
Works Department by an unregistered firm 
is forbidden by law, the plaintiff cennot 
claim any money or any share of any income 
by the partnership firm. ; 

6. The learned Trial Court framed the 
following issues:— 

a). Whether: the suit is maintainable? - 

b). Whether there is any partnership be- 

tween the plaintiff and the d=fen- 
dant? i 
c). Whether the partnership is liab‘e to 
- be dissolved? 


d). Whether the contracts done by the 
defendant under P, W. D. wer’ on 


Budheswar v. Jatindra Nath (B. Islam J.) 


- will, the firm may be dissolved b 


` 


[Prs. 2-12] Gau. 18 


behalf of the partnership business or 
_ in his individual gee 
e). Whether on dissolution of the part- 
- nership the parties are liable to ren- 
der accounts? 

f), Whether the suit is barred by limita- 

tion? 

g)..To what relief if any are the parties 

entitled? 
After considering the above issues, the learn- 
ed trial Court passed the impugned decree 
by which he declared the partnership firm 
dissolved and passed the preliminary decree 
directing rendition of the accounts by the par- 
ties and for the appointment of a commission 
for the purpose. 

7. Mr. J. K. Barua, learned counsel 
appearing for the appellant submits that the 
suit is hit by Sec. 69 of the Partnership Act; 
that a suit for account cannot be combined 
with a suit for dissolution of partnership; 
that an unregistered partnership firm cannot 
take’ contract under the P, W. D., and that 
there is no sufficient evidence to warrant the 
impugned decree. 

8. The notice dated 28th July, 1959, 
was issued to the defendant by the plaintiff 
through his. Advocate Mr. R. Barua. In para- 

aph 4 of that notice (Ext. 7) it was stated, 
“my client therefore, intends to dissolve the 
partnership from today and accordingly it 
stands dissolved.” | 

9. Section 48 of the Partnership Act, 
1932 -— hereinafter referred to as “the Act” 
provides— 
“43(1) Where the partnership is at 
any part- 
ner giving notice in writing to all the other 
partners of his intention to dissolve the 


“(2) The firm is dissolved as from the 
date mentioned in the notice as the date of 
dissolution or, if no date is so mentioned, as 
from the. date of the communication of the 


10. ‘Partnership at will’ has been de- 
fined under Section 7 of the Act as follows:— 

“T. Where no provision is made by con- 
tract between the partners for the duration of 
their partnership, or for the determination of 
their partnership, the partnership is “partner- 
ship at will.” 

11. - In the instant case, admittedly, 
there is no written agreement of partnership. 
It is a common ground that the partnership 
in question was a ‘partnership at will.’ As such 
the notice (Ext. 3) was a notice under Sec- 
tion 43 of the Act and by it, the partnership 
between the plaintiff and the defendant was 
dissolved with effect from 28th July, 1959, 
i. e. the date of the notice Ext, 8. 


12. The materia] portion of Section 69 
of the Act, may be quoted:— 

“69. (1) No suit to enforce a right aris- 
ing from contract or conferred by this Act 
shall be instituted in :any Court by or on 
behalf. of any person suing as a partner in 
a firm against the firm or any person alleg- 
ed to be or to have been a partner in the firm 
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of Firms as a partner in the firm.” 

“(2). No suit to enforce a right arising 
from a contract shall be instituted in any 
Court by or on behalf of a firm against any 
third party unless the firm is registered and 
the persons suing are or have heen shown 
n the Register of Firms as partners in the 
irm. 


“(8) The provisions of sub-sections (1) 
and (2) shall apply also to a claim of set-off 
or other proceeding to enforce a right arising 
from a contract, but shall not affect-— i 


(a). the enforcement of any ‘right to sue 
for the dissolution of a firm or for 
accounts of a dissolved firm, or any 

`` right or power to realise the pro- 
perty of a dissolved firm. 

~ I8. . A plain: reading of the Section 
voted above shows that sub-sections (1) and 
2) apply to existing firms only. Sub-sections 
(1) and (2) apply only when a partmer sues 
to enforce a right arising from a contract or 
confirmed by the Act aa when the suit is by 
a partner as a partner in a firm against the 
firm. This shows that the suit must be by a 
partner of a firm and against the firm and a 
suit against a firm is possible only when it is 
in existence and a suit as a partner in `a 
firm is possible only when the firm is existing. 
The same interpretation applies to sub-section 
(2) of Section 69. Sub-section (8) provides 
that sub-sections (1) and (2) shall apply to a 
claim of set-off or other proceeding to enforce 
a right arising from a contract but shall not 
apply for the enforcement of any right to sue 
for the dissolution of a firm or for accounts 
of a dissolved firm, or any right or power to 

realise the property of a dissolved: firm. 

14. In the instant case, we have al- 
ready held that the firm had already been 
dissolved before the suit was instituted. 
Therefore, the relief for dissolution of the firm 
was misconceived and unnecessary as the firm 
being a partnership firm at will had 
already stood dissolved under Section 43 of 
the Act. But the suit for rendition of account 
of a dissolved firmis competent under clause 
(a) of sub-section (8) to which sub-sections (1) 
and (2) of Section 69 are not applicable. In 
the result, I hold that the plaintiffs suit 
for rendition of accounts of the firm, which 
had already been dissolved is not barred under 
Section 69 of the Act, 

' I5 It is not denied that an unregis- 
tered partnership firm cannot take contract 
work under the Public Works Department: 
There is also nothing to show that the con- 
tract work in question was taken by the 
partnership firm under the P, W. D. The 
evidence of P. W. 2, Md. Golapjan Ali, who 
was the Head Assistant of the E and D De- 
partment, shows that there were contracts in 
the name of the defendant during the years 
1953-54,- 1954:55 and 1955-56. He says that 
all the payments have been made. It is, 
therefore, clear that the contract in question 
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was in the name‘of the defendant. The 
only question is: whetker this contract in 
question was taken by the defendant for and 
on behalf of himself alone or on behalf of 
the plaintiff and himself’ The defendant did 
not examine himself, nor did he examine any 
other witnesses; on ‘the other hand, the evi- 
dence of the plaintiff shows that the defen- 
dant was doing the contract works under the 
E and D/PWD and Local Board. His evidence 
is that the deféndant used to maintain all 
accounts and that he hes also maintained a 
book wherein the defendant recorded the pay- 
ments received from hir. and payments made 
to him. The defendant made those records 
in his own hand, The kook has been proved 
as Ext. 1 and the relevant entries have been 
proved as Exts. 1 (1) to 1 (6). Ext. 1 (2) 
is very material and may be quoted:— 

“No account of the contract work which 
I did together with Sri Jatin Barua as share- 
holder in 1953/54 and 1354/55 on the agree- 
ment that half of the profit would go to the 
Capital and other half to the contractor has 
yet been calculated. Tcday, on.5-11-1955, ] 
recorded the accounts im details in his book 
after scrutiny in respect of the capital receiv- 
ed from the said Sri Jatndra Nath Barua for 
spending in the contract work and of the 
amount which were returned to him, ‘The 
calculation in respect of. profit and loss of the 
contract work done during 1954/55 will be 
Pratised as soon as the receipt of the final 

s, 

This endorsement has not been denied by the 
defendant. On the contrary, in paragraph 
8 of the written statement filed by the defen- 
dant in Money Suit No. 6 of 1956, which is 
Soha as Ext. 10 in the present suit, the de- 
endant stated: — 


“That both the plaintiff and the defen- 
dant advanced capita] in the business and 
without any account of income and expendi- 
ture in the business the plaintiff cannot be 
entitled to any money as. from the plaint it 
appears that the plaintiff and the defendant 
are joint equal partners and entitled to half 
of profit and loss of the business.” 

In paragraph 7 of the same written state- 
ment, it was stated:— 


“That from the pleintiffs own account 
enclosed with the suit it will be found that 
the total sum would have been Rs. 7826/15/- 
in place of Rs, 7,853/-/6 and the amount 
advanced for the joint ecual partnership busi- 
ness by the plaintiff yet to he returned will 
be Rs. 3505/1/- without taking into account 
of profit and loss and as such the account 
furnished are not correct and the plaintiff 
cannot get remedy in suzh a suit.” 

Ext, 4 is another document executed by the 
defendant, which ackncwledges a due c 
Rs. 720.14 As. 6 P. (Rupees seven hundred 
twenty and annas fourteen and paise six only) 


. on account of the pose purchased from the 


shop of the plainti It runs as under:— 


“The total amount taken Rs, 720.14 As, 
6 P. (Rupees seven hundred twenty and annas 
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fourteen and paise six oñly) on accourt of 
goods purchased from the shop of Sri Jatin 
= Baruah upto 5-11-1955 of 1955”. . 


Ext. 5 is another document, which shovs . a 
series of receipts of different sums of money 
by the defendant from the plaintiff. The 
abate documents considered along witk the 
oral ‘evidence of the plaintiff conclusvely 
prove that there was a business betweer. the 
plaintiff ‘and the defendant and in that business 
the plaintiff advanced from time to time sums 
of money to the deferidantfor the purpo ¢ of 
their business and unless the accounts o the 
amounts advanced by the plaintiff to th dë- 
fendant and all the payments made bj the 
defendant to the plaintiff is taken, the. -sxact 
amount due to‘the plaint-ff, if any, cennot 
be ascertained, ` = Se 


In the instant suit, the leerned 


16. 
Sub-Judge passed only a preliminary decree, 
as stated above, directing rendition o: ac 


counts and for that purpose, for appointment 
of a commission. In my opinion, he has 
committed no error in passing the bove 
decree.. But his decree for dissolving the 
firm is illegal inasmuch as there was no 
existing firm at the time of the instituticn of 
the suit, as it had already been dissclved 
under Section 48 of the Act referrec to 
above, È 

17. In the result, the decree o- the 
learned Sub-Judge is modified to the extent 
that his decree for the dissolution of the part- 
nership firm -is set aside; but his prelimcnary 
decree for rendition of accounts and his arder 
for appointment of a commission, for that 
purpose, are maintained, 

18. . With the above modifications in 
the decree, the appeal is dismissed with -osts. 
Order accordingly. 





AIR 1976 GAUHATI 15 
BAHARUL ISLAM AND D. PATHAK Jf. 


Saraswati. Goswami and others, Appel- 
lants v. General Manage-, N. F, Rafway, 
Respondent. - 

.. Letters- Patent Appeal No. 15 of _974, 
D/- 28-7-1975°. 
i (A) Motor Vehicles Act (1939), Sec. 82-€ 
— Application for compensation under Sec- 
tion 82-A — Can be made only by d=pen- 
dent of the deceased, (Paca .4) 

(B) Evidence Act (1872), Sections 107, 
108 —- Burden of proof. . 

Section 108 is a proviso to Section 107. 
These two sections are b on the prixciple 
that once it is shown that a man was alive 
within a certain period, continuance Cc his 
being alive shall be presumed. The presump- 
tion is rebuttable. These two sections deal 
with the. burden of proof in'such a case. 


*(Against Judgment of R. 5. Bindra J. report- 
in AIR 1972 Gauhati 97). 


1S/JS/D281/75/RSK 


. counsel for the 


aad before the learned 


Rly. (B. Islam J,) [Prs. 1-5] Gau. 15 


Section .107 provides that when the question 
is whether a man is alive or dead, and it is 
shown that the man was alive within 80 days, 
the presumption is that he is alive; the bur- 
den is then upon him who asserts that the 
man is dead to prove that he is dead. 
' _ (Para 6) 
S., K. Senapati, for Appellants; P, P. 
Duara, for Respondent: ` 
_  BAHARUL ISLAM, J].:— 
under the Letters Patent’ and 
ment and ‘decree passed by a learned single 
Judge of this Court.t It arises out ofa claim 
petition made by tae mother of one Mahendra 
Goswami, alleged to have been the victim of 
a Railway accident that took place at the 
eo Railway Station on the 23rd April, 
., 2. The Claims Commissioner on con- 
sideration of a number of. points raised by 
the parties rejected the application, Two 
of the grounds on which the application for 
compensation was rejected were (1) that the 
application. was berred by limitation: and (2° 
that the death of Mahendra Goswami has 
not. been proved. The learned Single Judge 
e e order. 


3. It is acmitted by both the parties 
that the accident in question took place on 
the 28rd April, 1966. The application for 
compensation was made by the appellant who 
was the mother. of Mahendra Goswami on 
2nd September, 1968. The period of limita- 
tion of the application is three months. But 
on the discretion cf the Claims Commissioner 

@ period can be extended to one year, 
Clearly the application is barred by limitation. 


Mr. S. K, Senapati, the learned 
the appellant submits that on an 
earlier occasion one application claiming com- 
pensation was made by one T.P. Bhattachar- 
jee, then a local M; L. A. of Silchar from 
which place Mahendra Goswami hailed. The 
claim petition alleged to have been filed by 
T. P. Bhattacharjee has pot been proved in 
the case. That apart, under Section 82-C, an 
application for compensation under Section 
A arising out of any accident ef the nature 
specified therein may be made, | 


This appeal is 
is from a judg- 


eo te an euas 


where death has resulted from the accident, 
by any dependert of the deceased. 


Admittedly, T, P. Bhattacharjee was not 
a dependent of the deceased. ‘The applicant 


_ was mother who made the application on 
2-9-1968 and was a dependent of the de- 
ceased, The Claims Commissioner as well as 


the learned Single Judge have concurrent! 
held that the application is barred by limita. 
tion. Wie do not find any reason as to differ 
from the finding of the learned Single Judge. 
' 5 ` The nəxt ee ae si can- 
ingle Judge was 
whether Mahendra Goswami died $ K result 
of the accident ‘in question. ` 


(Reported in AIR 1972 Gauhati 97). 
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The only evidence on the point was the 
evidence of P. Ws. 1 and 2. Their evidence 
is to the effect that on 23rd April, 1966, 
Mahendra Goswami purchased a third class 
ticket and boarded the 20Dn. train en route 
to Silchar. They saw him off. According to 
the evidence the train started at 11 A. M. 
and the accident took place towards the after- 
noon. It is Re BTA by the parties that 
Amguri where Mahencra Goswami boarded the 
train and Diphu where the accident took 
place are intervened by several stations and 
the evidence fell far short to prove the death 
of Mahendra Goswami in the accident, 

6. Shri Senapati submits that under 
Section 108 of the Evidence Act the burden 
is upon the defendant to prove that Mahen- 
dra Goswami is alive and the defendant has 
failed to discharge that burden. So, he 
submits the death of Mahendra Goswami 
shall be presumed. 

Section 108 of the Evidence Act is a 
proviso to Section 107. These two sections are 
based on the principle that once it is shown 


that a man was alive within a certain period, 


continuance of his being alive shall be pre- 
sumed. The presumption is rebuttable. These 
two sections deal with the burden of proof 
in such a case, Section 107 provides that 
when the-question is whether a man is alive 
or dead, and it is shown that the man was 
alive within 30 years, the presumption is that 
he is alive; the burden is then upon him who 
asserts that the man is dead to prove that he 
is dead. In the instant case, Mahendra Gos- 
wami was admittedly alive within 30 years. 
So, under Section 107 the burden is upon the 
claimant to prove that Mahendra Goswami is 
dead. But as Sectior: 107 is subject to the 


proviso embodied in Section 108, if the claim- - 
ant proves that Mahendra Goswami has not ' 


been heard of for seven years by those who 
would naturally have heard of him, the bur- 
den will be shifted to the respondent. But 
in the instant case there is no such evidence. 
The contractor with whom Mahendra Gos- 
wami was alleged to have. worked at Jorhat, 
and the persons who worked with him in his 
timber contract at Ameguri, at the relevant 
time have been examined. The burden there- 
fore does not shift to the respondent, as the 
claimant has not discharged her burden 
under Section 108. 

7. In the instant. case the question 
was not merely whether Mahendra Goswami 
was dead; but further whether he died as 
a result of the accident. There is absolutel 
no evidence to show that he died as a result 
of the accident. 

In view of our findings on the 
above two points against the appellant, we 
do not think it necessary to examine the other 
points sought to be raised by the appellant. 

9. In the result, the appeal hils and 


is dismissed. We, however,. make no order 


as to costs. 
D. PATHAK, J.:— I agree. | 
a oe . Appeal dismissed. 


Dagri v, Kera Kachari (Pathak C. J.) 


A.L R. 
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M. C, PATEAK, C. J. 

Must. Dagri and cthers, Petitioners v. 
Kera Kachari and others, Opposite Parties. 

Civil Revns, Nos. 15, 17 and 18 of 1972, 
D/- 21-7-1975, 

(A) Civil P. C. (1908), Section 151, O.9 
Rule 13 — Ex parte order set aside on con- 
dition of payment of cost before -certain date 
-~ Failure to pay on specified date entailing 
rejection of case — Non-compliance — Case 
automatically stands rejezted —~ Specific order 
not necessary -~ Cour: specifically passing 
order to that effect — ‘Court commits illega- 
lity in granting time to pay costs under Sec- 
tion 151. (Case Law Discussed), (Para 13) 
Cases Referred: Chronological Paras 


AIR 1971 Assam and Nega 156 = Assam LR 
(1971) Assam 124 9, 10, 11, 12, 18 
AIR 1965 Cal 354 10 
AIR 1957 Andh Pra 780 = 1956 Andh WR 
177 10, 12 
AIR 1954 Assam 1 = ILR (1953) 5 Assam 
588 (FB) 13 
AIR 1928 Mad 154 = 53 Mad LJ 494 10 


N. Chakravarty, for Petitioners; S$, K. 
Goswami and J. N. Sarma, for Opposite Par- 
ties. 

ORDER:-— The facts leading to these 
three revision petitions are as follows: 


The Must.  Dagri 
Dagreswari Baroni, Birendra Boro and Rajen- 
dra Boro filed Title Suit No, 32. of 1967 for 
declaration of their title and delivery of khas 
possession of the suit lend, The petitioners 
Nos. 2 and 3 were minors represented by 
their mother plaintiff petitioner No. 1. The 
plaintiffs-petitioners claimed their title to the 
suit land by right of inheritance from their 
ancestors. The suit was filed against 18 

rincipal defendants and 5 pro forma defen- 


petitioners alias 


Bat Summonses were served on the defen- 


dants, but the defendants-petitioners Nos. 14 
and 14 (a), sons of deczased defendant No, 
14, only contested the suit by filing a written 
statement and the trial court ordered the suit 
to proceed ex parte agacnst the other defen- 
dants. Title Suit No. 82 of 1967 was filed 
on ‘7-1-1967 and the same was registered on 
1-2-1967. The suit was ultimately fixed for 
hearing on 9-7-1969. On the date fixed, 
that is on 9-7-1969, the defendants were 
found absent and no steps. were taken on 
their behalf. The trial Court examined plain- 


_ tiff No, 1 and decreed the suit ex parte. There- 


after it is found that within the period of 
limitation three separate applications under 
Order 9, Rule 18 of the Code of .Civil Pro- 
cedure were filed by three sets of defendants 
for’ setting ‘aside the ex parte decree. The 
application filed by Maheswar Barman, Pra- 
neswar Barman and Bhabendra Nath Barman, 
sons of deceased defendant No. 6 Dadhiram 
Barma, and Lankeswar Barma, son of deceas- 
ed defendant No. 16 Ratia Barma, 


was 
1S/JS/D481/75/MVJ 


THE 


All India 


Reporter 


1976 


Gea, Daman and 


Diu J. C.’s Court 


connate 


AIR 1976 GOA, DAMAN & DIU 1 
K. N. SHUKLA, ADDL, J. C. 
Matias Costa, Appellant v. Roque Augus- 
tinho Jacinto and another, Respondente. 
À e Appeal No. 1 of 1974, Dj- 22-8- 
975. 


(A) Motor Vehicles Act (1939), S. 110-B 
— Child A crossing road to reach schcol — 
B riding on motor cycle dashing against A and 
causing fracture resulting in permanen: dis- 
ability — B held was guilty of rashness and 
negligence — Plea of contributory negligence 
was not available to B as child is not expected 
to be as careful as adult. (Paras 2, 7) 


(B) Motor Vehicles Act (1939), S. 110-B 
— Child aged six knocked down by motor 
cycle — Fracture of thigh resulting in per- 
manent disability — Claim of Rs. 3,008/. as 
general damages held should be allowed. 1966 
Ace CJ 101 (Mad) and AIR 1970 Madh Pra 
172, Rel. on. (Pera 9) 
Cases Referred : Chronological Paras 


AIR 1970 Madh Pra 172 = 1970 ACL a 


189 
1966 ACC CJ 101 = (1966) 1 Mad LJ 374 9 


R. R. Kolwalkar, for Appellant; H. R. 
Bharne, for Respondents. 


JUDGMENT :— This is an appeal ander 
Section 110-D (1) of the Motor Vehicles Act 
against the award of the Claims Tribunal dis- 
missing appellant’s claim for damages azising 
out of a motor vehicle accident whick ad- 
mittedly took place on 21-9-1970. 


eee The applicant/appellant at the time 
of the alleged accident was a six yeaz old 
student. On the relevant date at about 8 
a.m. he was proceeding to his school at 
Tivim. It was not in dispute that the appli- 
cant while on way to the school frora his 
house had to cross a putlic road and while 
he was doing so respondent No. 1 whc was 
riding a motor cycle dashed against hir and 
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knocked him down causing several injuries one 
of which was a fracture of the lower third of 
the femur as reported by Dr. Sardessai a 
Govt. Radiologist. 

3. Case for the appellant was that res-' ` 
pondent No. 1 was coming from Mapura to 
Sircaim along with a companion riding the 
pillion of the motor cycle. The respondent 
No. 1 was driving the motor cycle in rash 
and negligent manner and when the appellant 
had just stepped on the main road from the 
foot-path from the left side, the motor. cycle 
knocked him down and caused him the injuries 
mentioned above. Rs. 4,000/- were claimed as 
damages, Rs. 1,000/- as special damages and 
Rs. 3,000/- as general damages. 


4, The reply on behalf of the res- 
pondents was that the appellant who was walk- 
ing on the extreme left side of the road 
suddenly attempted to cross the road with 
utter disregard of the vehicular traffic and was :‘ 
knocked down by the motor cycle. Thus the 
respondents denied any liability for damages. 


5. The learned Claims Tribunal after 
examining the evidence found himself “rather 
reluctant to accept as true the isolated -state- 
ment of the so called eye witness Kashiram” 
and came to the conclusion that the applicant 
met with the accident because he “suddenly 
and unexpectedly tried to cross the road-when 
this accident took place.” 


6. After going through the pleadings - 


‘of the parties and the evidence on record I 


am clear that the Jearned Claims Tribunal 
failed to appreciate the facts of the case pro- 
perly and the order was liable to be set aside. 


7. In the present case certain cardinal 
questions of fact were not in dispute. They 
were that the appellant was a young child 
aged about 6 years. He was on the left side 
of the road and when he was trying to cross 
the road he was struck down. The path to 
the school is just on the other side of the road 
from the point where the child was knocked 
down showing that the appellant had to cross 
the road at that point to reach the path going. 
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to the school. It was also clear from the.-evi- 
dence (statement of respondent No. 1 Carfdsco 
D. W. 1 himself) that between 7.30 to 8.30 
a.m. (the accident took place admittedly at 


8 a.m.) there used to bs children on the road © 


as there is a school nearby (pg. 42 lines 22 
to 24 of ihe paper book). It was also admitted 
during arguments that the road was straight 
without any bend or curve. This being the 
admitted position we have to see whether the 
accident could be aitributed to the rashness 
or negligence of respondent No. 1. As already 
observed respondent No. 1 knew that it was 
school time and children would be present on 
the road on their way to the school. The 
road being straight the view in front should 
jbave been clear and respondent No. 1 could 
clearly notice the young child on the left side 
of the road. He could as a reasonable man 
guess that the ckild would cross the road at 
that point to reach the path opposite going 
to the school. To say that the child suddenly 
and unexpectedly came on the road could 
not help respondent No. 1 because any reason- 
able man could expect the school going chil- 
_{dren to cross the read at that point. There 
cannot be a case of contributory negligence 
{on the part of children because a child cannot 
be expected to be as careful for his own 
safety as an adult and in such a case a plea 
iof contributory negligence cannot be availed. 
(See Halsbury’s Laws of England, Third Edi- 
tion Vol. 28, p. 98). Further it was clear from 
the statement of | respondent’s own witness 
Alberto D. W. 2 that the motor cycle stopped 
at a distance of 10 to 15 meters after dashing 
against the child (and not 7 to 8 feet as 
\falsely stated by respondent No. 1 in his 
-jstatement). In addition, the severe injuries 
|suffered by the child also indicated that the 
vehicle was running in high speed and was 
not easily controllable by the driver. On 
these facts a prima facie inference of negli- 
gence should have been drawn against the 
irespondent No. 1. This inference was streng- 
thened by the statement of the injured child 
who stated in cross-examination clearly that 
at the time of the accident he was not running 
but walking slowly. The only reasonable 
inference in these circumstances would be that 
the accident occurred due to want of care 
and caution on the part of respondent No. 1 
dand he was liable for compensation. 
Š 8. It was clear and not disputed that 
‘the appellant had received injuries on 
head and on his leg. Statement of the radio- 
logist showed that the femur was fractured 
into fragments and there was a permanent 
disability. The appellant had claimed Rupees 
1,000/- as special damages and Rs. 3,000/- 
` as general damages on account of pain, suf- 
fering and permanent disability. The learned 
Claims Tribunal did not care to record any 
finding about the quantum. of damages be- 
cause he felt that in view of his decision 
about the liability .of the respondents he 
` was not called upon to record his findings on 
issue Nos. 3 and 4. This approach was incor- 


rect because the Court of appeal was deprived. 


<a 
. 


Teotonio- Nunes v.. Maria Nunes ; 


-A. I. R. 


of a finding of faci recorded by the Tribunal. 
About special damages P. W. 1 Edmunce 
Costa, father of the appellant stated .that he 
paid a sum around Rs. 500/- to the bone- 
setter Shanu (P. W. 2) and spent Rs. 120/- for 
transport and examination fees of the Radiolo- 
gist when he brought the boy for ‘medical © 
check-up’. In answer to a question in cross- 
examination the witness stated that he was | 
paying sometimes Rs. 40/- sometimes. Rs. 20/- 
to the doctor (i.e. the bone-setter) who visit- 
ed his house. P. W. 2 Shanu supported his 
statement. I do not see any reason to reject 
this testimony and a sum of Rs. 620/- stated 
by him in his deposition was not a very heavy 
emount for the treatment of the type of in- 
juries suffered by the boy. 


9. As regards general damages look- 
ing to the fact that the child will have to 
live with a permanent disability which will 
affect his capacity to enjoy life and keeping 
in view the legal principle that damages on 
this count should more or less be conven- 
tional and moderate, I believe a sum of 
Rs. 3,000/- claimed by the applicant was quite 
moderate and should be allowed. In Ayesha 
Begum v. G. Veerappan, 1966 ACC CJ 101 
(Mad) a young girl aged about 54 years who 
had received an injury to the pelvic bone 
causing permanent disability was awarded 
Rs. 15,000/- as damages. In Vinod Kumar ~Y. 
Ved Mitra, AIR 1970 Madh Pra 172 the in- 
jured aged about 17 years had suffered a 
compound fracture of thé lower one-third tibia 
and fibula bones. In that case the medical 
evidence was that there was partial disability 
and an amount of Rs. 5,000/- was considered 
adequate and proper towards general damages. 
I feel that the claim of Rs. 3,000/- on this 


head was quite moderate and should be 
allowed, 
10. In the result the appeal is allowed 


- and the order of the Claims Tribunal is set 


aside. Claim for Rs. 3,620/- is decreed against 
the defendants/respondents with costs through- 
out. Advocates fees according to scale. 

l Appeal allowed. 
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TITO MENEZES, J. C. 


Teotonio Nunes, Applicant v. Maria Lilia --. i 


Nunes and others, Respondents. 
Civil Revn. Appin. No. 77 of 1973, D/- 
12-8-1975. 


(A) Civil P. C. (1908), O. 22, R. 11 and 
5. 115 — Suit dismissed as barred by time — 
Revision application by plaintiff — One of 
defendants dying before filing of application 
—~ His heirs not substituted — Revision appli- 
cation does not abate — Order 22 does not 
apply to revisions. AIR. 1972 Goa 30 and AIR 
1958 Punj 171 and AIR 1963 Punj 206, Rel. 
on, (Paras 2, 3) 


IS/JS/D585/75/GNB z 





‘. Cases Referred : 


"e 


1976 


Art. 23 — D dying leaving heirs A, B and C 
— Inyentory proceedings started by A to re- 
cover from B and C amount paid by A for 
D -— Court ordering A to file suit — Cause 
of action for suit hekd arose when D died 
- and not when court ordered filing of suit — 
In computing limitation for suit period during 
which inventory proceedings were pending 
should be excluded. (Paras 5, 6) 


Chronological Paras 


AIR 1972 Goa 30 2 
AIR 1963 Punj 206 = ILR (1961) 2 Punj 
3 


507 
AIR 1958 Punj 171 = 60 Pun LR 41€ 3 


Ataide Lobo, for Applicant; A. Ncronha 
Rodrigues, for Respondents Nos. 3 & 4. 


ORDER :— By this civil revision applica- 
tion the applicant/plaintiff seeks to have the 
order of the junior Civil Judge, Panaji dated 
5-7-1973 set aside. By the said order the 
learned Senior Civil Judge held that the suit 
of the plaintiff was barred by limitation and 
dismissed it. '’ 


2. A preliminary objection was raised 
by the respondents/defendanis on the ground 
that the respondent No. 2 Matias Crasto had 
died and that his daughter Cynthia Crasto 
had not been brought on record and that 
therefore the revision application must fail. 
An application was made by Dr. A. Lobo, 
learned advocate for the petitioner/plaintiff, 
for substituting the name of Cynthia for the 
name of her father Matias Crasto who is 
dead. Matias Crasto died before the revision 
application was filed and I agree with Dr. 
Lobo that the question of bringing his heirs 
on record does not arise, because the real 
question in this case is not the substitution of 
Matias by his heirs, but of joining of new 
party. This question has already been decid- 
ed by me in ‘Polpoto v. Nilkhant Ganba 
Borkar’, AIR 1972 Goa 30. 


3. Another argument raised by Dr. 
Lobo against the abatement of the revision 
application on account of the alleged failure 
of the applicant to bring on record the heirs 
of respondent No. 2 is that the provisions of 
Order XXTI of the Civil P. C. do not apply 
to revision applications. He is fortified in 
this contention by the decision given in 
‘Jowala Singh Prem Singh v. Malkan Nasir- 
* pur, AIR 1958 Punj 171, wherein it was laid 
down that ordinarily the provisions of 
Order XXII govern the cases of abatement 
during the pendency of the suit. This prin- 
ciple has been extended expressly by Rule 11 
of that Order to the case of appeals, but there 
is no such express extension to revision ap- 
plications. The maxim ‘inclusio unius est ex- 
clusio alterius’ should be applied and the 
intention of the Legislature can be clearly 
gathered to be that it did not mean to apply 
Order XXII to revision applications. Khosla, 
C. J., held in ‘Ram Saran Dass Tara Chand 
v. Ram Richhpal L. Mannu Lal’, AIR 1963 
Punj 206, that an appeal is always a comunua- 


“Teotonio Nunes v. Maria Nunes (T. Menezes J. C) 
(B) Limitation Act (1963), S. 14 (1) and 
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tion of a suit but a revision petition cannot be 
Said-to be so, and it appears that for this 
reason be concluded that Order XXII does noi 
govern cases of revision. I may however, be 
permitted to say with great respect, that such 
a conclusion is no longer necessary in view 
of Rule 11 which expressly extends the pro- 
visions of Order XXII to appeals. 


4. Therefore the question of joining 
the heirs of the deceased does not arise. Shri 
A. Noronha Rodrigues, learned advocate for 
the defendants has in fairness, conceded this 
point and given up his objection. 


5, The plaintiff was the son of Joao 
Francisco Nunes who died on the 8th of July, 
1964, in Verem, leaving as his heirs the plain- 
tiff and defendants Nos. 1 and 3. The defend- 
ant No. 2 is the husband of the defendant 
No. | and defendant No. 4 is the husband of 
defendant No. 3. On the death of Joao Fran- 
cisco Nunes the plaintiff applied for inventory 
proceedings which were pending in the court 
of Civil Judge, Senior Division, Panaji. The 
plaintiff as the ‘cabeca de casal’ produced a 
list of the assets of properties and debts to 
be accounted for in the said proceedings. 
Amongst other items of the said list there 
was a Claim for the four sums of money men- 
tioned in paragraph 3 of the initial vetition, 
which according to the plaintiff constitute the 
debt of the deceased at the time of his death, 
By -his order dated 6-3-1971 the learned Senior 
Civil Judge, Panaji, held that some papers; 
filed in the proceedings and bearing page No. 
215 and the subsequent pages, do not per se 
have probatory value and that the facts alleg- 
ed by the plaintiff need deeper investigation} 
which cannot be appropriately made in the 
inventory proceedings. The learned Judge 
therefore ordered the parties to file an ordi- 
nary suit. The defendants resisted the suit 
with the objection that the suit was barred ` 
by limitation. The objection was upheld by 
the trial court and the suit dismissed by the 
impugned order. 


6. The question before me is whether 
the suit is barred by limitation. It is con-! 
tended by Dr. Lobo, that the cause of action| 
in the suit arose on 6-3-1971 when the Senior| 
Civil Judge, Panaji, ordered the plaintiff to file 
a suit and not when the deceased died as con- 
tended by Shri Noronha Rodrigues. I agree! , 
with Shri ‘A. Noronha Rodrigues. The cause! . 
of action arose on the 8th July, 1964 when} : 
the “inventariados” died. Whilst reckoning 
the period of limitation the period during 
which inventory proceedings were pending in 
the court of the Senior Civil Judge, Panaji, 
in regard to the debt which is now the sub- 
ject-matter of the suit, cannot be counted in 
view of the provisions of Sec. 14 (1) of the] . 
Limitation Act, 1963. It was open to the 
plaintiff to pursue two remedies for recovering 
the amount alleged to be payable by the other 
heirs of the deceased on account of money 
alleged to have been paid by the plaintiff for ` 
the deceased. One of the remedies was the 
inventory proceeding and the. other one was a 
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regular suit. The plaintiff chose to file inventory ` 


proceeding because, according to him,. the 
matter was simple and did not require deeper 
investigation. However, the learned trial 
Judge came to a different finding. Until the 
finding was given it can legitimately be said 
that the plaintiff was prosecuting, with due 
diligence, a civil proceeding within the mean- 


ing of. Section 14 (1) of the Limitation Act. . 


Under the Limitation Act the period of limi- 
tation for filing the present suit would’ be 
three years. The plaintiff is therefore within 
the period of limitation. 

7. In the circumstances I allow the 
civil revision application with costs and re- 
mand the case to the junior Civil Judge for 
proceeding according to law. 
` Application allowed. 


AIR 1976 GOA, DAMAN & DIU 4 
TITO MENEZES, J. C. 


' Francisco Xavier Ludgero Assis de Silva 
o Souza, Appellant v. Antonio Filipe Do 
Rosario Pinto, Respondent. 


‘Agravo’ Appeal No. 21 of 1971, D/- 
.11-8-1975. 


(A) Portuguese Civil P. C, Art. 264 — 
Decree No. 28-228 dated 24-11-37 -— Sale 
in execution of decree — Judgment-debtor 
required to raise objections within 5 days of 
notification -—— Objection filed more than 30 
days after that date held was barred by time 
— Comt held was not bound suo motu to 
declare sale void under Decree No. 28-228 or 
` Art. 264 on ground that auction-purchaser 
was foreign national. (Paras 2, 3, 5) 

M. E. Rao, for Appellant; P. Mulgaokar, 
for Respondent. 


JUDGMENT :-— This appeal arises from 
the order dated 5-9-1967 passed by the Senior 
. Civil Tudge, Panaji, whereby he dismissed the 
“reclamacao” of the appellant/judgment- 
. debtor on the ground that it was barred by 
limitation. 


_ 2 ee The respondent purchased some 
” properties in the auction sale carried out by 
the court in execution of a decree. After the 
auction sale was over the judgment-debtor 
was called upon by the court to raise any 
objection that he might have against the auc- 
tion sale. No objection was raised by the 
judgment-debtor within five days from the 
` Idate of the notification. An objection was 
“raised more than 30 days after the judgment- 
debtor was required to raise the objection. 
The trial court held that the objection was 
„(time-barred and dismissed it. The point for 
my determination is whether the order of the 
‘trial court dismissing the objection was legal. 


3. There can be no conflict with the > 


proposition ‘that the. objection is time-barred 
~ if the provisions of the Portuguese Civil Pro- 
‘ cedure Code. are to be applied. The point 
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raised by Shri Rao, learned advecate for the 
judgment-debtor, is that the judgment-debtor 
need not raise any objection against the vali- 
dity of the auction sale.- Shri Rao contends 
that the auction sale being null and void in 
view of the fact that the respondent/auction- - 
purchaser is a foreign national and of the pro- 
visions of Decree No. 28:228 dated 24-11- 
1937, the court should suo motu declare the 
sale void the moment it came to the notice of 
“he court that the auction-purchaser was a 
foreign national. It is urged before me by 
Shri Rao, that Decree No. 28 : 228 was enacted 
in public interest and that therefore the court 
had suo motu to investigate whether the auc- 
Hon-purchaser was an Incian citizen or not. 
In my opinion the mere fact that the Decree . 
No. 28: 228 is stated to be enacted in public 
interest does not give to that Decree a special 
status so as to cast upon the court the duty 
of ascertaining the citizenship of every auction 
bidder, suo motu. Truly speaking all laws 


are enacted in public interest, even those which .- | 


are enacted for limited parposes or to safe- 
guard the interests. of a sector of the society. 
There is no doubt that some of the laws are ` 
eminently of national interest, but even in 
such cases the duty cast upon the court dces 
not exonerate private parties to act with dili- 
gence. I must admit that a court of law|- 
could always take notice of the provisions|- 
of Decree No. 28:228 of its own accord and 
annul the auction sale if it so deems necessary, 
This however does not mean that the appel- 
lant was entitled to require the Court to anrul 
the sale. A remedy was given to the appel- 
lant to obtain the annulation of the auction 
sale. Having regard to that remedy the Court 
did, in the present case, issue a notice to the 
appellant to avail of that remedy. The law 
prescribes a time during which such remedy 
must be availed of by the appellant. If the 
appellant does not avail of that remedy within 
the period of limitation that remedy is lost to 
the appellant once and for all. That however 
Goes not mean that the auction sale cannot 
at all be challenged by any other person or 
any other authority entrusted with the en- 
forcement of foreign exchange regulations. - 


4, Further, it cannot be said in the 


present case that the Court did not exercise > 3 


powers to annul the sale. It is evident that 
the Court did consider the-citizenship of the 
respondent and the Court did it suo motu. 


5. Shri Rao also relies on the second -> 
paragraph of Article 264 of the Portuguese ` 
Civil P. C. which gives the court power to 
order of its own accord any act to be done 
which the court may deem necessary for the 
purpose of ascertaining the truth. He ccp: 
ends, based’ on this provision of law, that 
under this provision it was the duty of the, 
court to annul the sale. The provisions of 
law relied upon by Shri Rao relate to ‘the 
power of the court and not to the duty of the 
court and that power is very similar to the 
inherent powers’ which every. court possesszs- 
At any rate what is stated about the duty 
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‘of the court which according to the appelant 
“exists in view of the provisions’ of Decree 
No..28 : 228 can also be said of its duty under 
ithe provisions of Article 264, if such duty 
jis at ali imposed by that Article. 
- 6. In the circumstances the appeal fails 
and is dismissed with costs. 
Appeal dism: sed. 


AIR 1976 GOA, DAMAN & DIU 5 
TITO MENEZES, J. C. 


Jose Filipe de Costa end another, >eti- 
tioners v. Miss Conceicao de Mello, Resp snd- 
ent, 


_ Civil Revn. Appln. No. 62 of 1974, Di- 
7-8-1975. 


(A) Civil P. C. (4908), S. 9 — Sur. of 
civil nature — Plea in defence cannot force 
plaintiff to go to a forum (Rent Controller in 
this case) where on his averments in plaic he 
cannot go — Plaintiff giving his tenanted shop 
to defendant on royalty besis —- DefenJant 
trying to demolish premises in collusion ‘vith 
plaintiff's landlord — Suit for injunction res- 
training defendants from demolishing pr-mi- 
ses, declaring him as lawful tenant, injunction 
to hand over premises, and for arrears of 
royalty and mesne profits — Suit is of -ivil 
nature triable by Civil Court — Plea in de- 
fence that defendant was sub-tenant does uot 
change nature of suit and give exclusive jcris- 
diction to Rent Controller —- (Goa, Daman 
and Diu Buildings (Lease, Rent and Evict-on) 
(Control) Act (2 of 1969), &. 22). 

The plaintiff chooses his forum and ‘les 
his suit and if he establishes the correctness 
of his acts he gets his relief from the forum 
chosen. It is true that Section 22 of the Eent 
Act gives to the Controller in the territory ex- 
clusive jurisdiction to entertain and try .ap- 
plications made by the landlord to evict his 
tenant, but Section 22 does not say, nor in- 
tends to say, that the plea of the tenant will 
determine or change a forum. It does not 
invest the Controller with exclusive power to 
try questions of title such as questions be- 
tween rightful owners and trespassers or 
licensees, for such questions do not arise urder 
the Rent Act. (Para. 5) 


The defendant, by his rlea, cannot fcrce 
the plaintiff to go to a foram where on his 
averments he cannot go. On the averments 
in the plaint, the plaintiff could not go to 
the Rent Controller. (Para 4) 

The Civil Court had jucisdiction to pro- 
ceed with the case unless and until in he 
course of the trial the court came to the Mmd- 
ing that the defendants wer2 tenants in zes- 
pect of the suit premises. If such a fine&ng 
was arrived at, the civil court would have no 
jurisdiction to evict the defendants. In case 
there were no other issues in the suit tat 
the Civil Court could decide, the Court. lad 
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to dismiss the suit for want of jurisdiction. 
AIR 1964 SC 1348, Rel. on. (Para 6) 


Cases Referred : Chronological Paras 


AIR 1964 SC 1348 = (1964) 3 SCR 214 5 
AIR 1930 All 193 = 1930 All LJ 256 (FB) 5 


G. D. Kamat, for Petitioners; Gilman 
Fernandes, for Respondent. 


ORDER :— This revision application is 
filed against the order of the Junior Civil 
Judge, Vesco da Gama, dated 12-6-1974. By 
the said arder the learned trial Judge rejected | 
the preliminary contention raised by the peti- 
tioners/defendants that the Civil Court had 
no jurisdiction to try the suit. 


2. The respondent/plaintiff . was the 
tenant of the applicant No. 2/defendant No. 2 
in respect of a shop. The shop was given 
by the plaintiff to the applicant No. 1/defend- 
ant No. 1. The present suit is filed for ob- 
taining the various reliefs mentioned in the 
plaint. The plaint inter alia, states:— The 
plaintiff’s father and mother who were deceas- 
ed were possessed of a tailoring shop with its 
accessories and tenancy. The shop was given 
to the defendant No. 1 to conduct the tailor- 
ing business in his name on royalty basis for 
the monthly royalty of Rs. 100/-. .The de- 
fendant No. 1 was allowed to make use of 
one sewing machine, one table, one mirror. 
one bench and the tenancy of the shop pre- 
mises. The defendant No. 1 was to pay the 
monthly rent to the Petitioner No. 2/defend- 
ant No. 2. After the death of the parents of 
the plaintiff, the defendant No. 1 was paying 
to the plaintiff the royalty at the rate of 
Rs. 70/- per month after deducting taxes and ` 
so on and was paying the rent in respect of 
the shop premises to the defendant No. 2. 
The plaintiff as a lessee was entitled to the 
peaceful and vacant possession of the suit 
premises. Acting in collusion the defendants 
tried to demolish the premises for the pur- 
poses of re-constructing new premises on that 
place. The plaintiff therefore prayed: (1) for 
a perpetual injunction restraining the defend- 
ants from demolishing the old premises and 
rceonstructing new premises; (2) for a manda- 
tory injunction requiring the defendants to 
acknowledge the plaintiff as the true and law- 
ful tenant in respect of the shop premises; 
(3) for a mandatory injunction requiring the 
defendant No. 1 to hand over the said machine, 
bench, mirror and the shop premises to the 
plaintiff and to remove himself therefrom; and 
(4) for an order directing the defendants to 


pay to the plaintiff the sum of Rs. 420/-, being °~ 


the arrears of royalty and mesne profits. 


3. in their written statement the de- 
fendant No. 1 raised the issue that he was a ~ 
sub-tenant of the mother of the plaintiff and 
that the plaintiff's mother was originally the 
tenant of the defendant. No. 2, but later on 
defendant No. 2 objected to the sub-tenancy 
created in favour of defendant No. 1 and 
threatened eviction of the plaintiff. An issue 
was in fact framed as to whether the defend- 
ant No. 1 was the sub-tenant of the. plaintiff. 


6 Goa 
_ 4 It is in the light of the averments 
in the plaint that I have to decide whether th 
civil court had jurisdiction to entertain the 
suit and to try and dispose it of, 

- § It is contended by Shri G. D. 
Kamat, for the defendants, t since an 
issue as to whether the defendants were ten- 
ants of the plaintiff in respect of the shop 
premises had arisen and had been framed, the 
_ suit had to be tried by the Controller. I 
must say that from thé plaint as it is framed, 
there is nothing to show that the Civil Court 
had no jurisdiction to try the suit and the 
lower court was justified to proceed with it at 
least up to the stage it had reached in the 
instant case. A similar question arose in 
‘Raizada Topandas v. M/s. Gorakhram Gokal- 
chand’, AIR 1964 SC 1348. The facts in that 
case were that the Small Causes Court in 
Greater Bombay was given, by Section 23 
of the Bombay Rents, Hotel and Lodging 
House Rates Conircl Act, 1947, exclusive 
jurisdiction to entertain ard try any suit or 


proceeding between a landlord and a tenant. 


- yelating to the recovery of rent or possession 
of any premises to which any of the provi- 
sions of Part II of that Act apply and to 
decide any application made under that Act 
and to.deal with any claim or question aris- 
ing out of that Act. Section 28 further barred 
any other court from entertaining any suci 
suit, proceeding or application or to deal wita 
any such claim or question. The question 


that arose in AIR 1964 SC 1348 was: does. 


it mean that if the defendant raises a claim 
or question as to the existence of a relatior- 
ship of landlord and tenant between him’ and 
the plaintiff, the jurisdiction of the City Civil 
‘Court is ousted even though the plaintiff 
pleads that there is no such relationship, and 
the only court which has exclusive jurisdiction 
to try the suit is the Court of Small Causes, 
Bombay? In answering that question the 
Supreme Court referred to the general prin- 
ciple which admittedly governs the question 
of jurisdiction at the inception of the suits. 
Their Lordships adopted with approval a 
passage in the judgment of the Allahabad 
High Court in ‘Mt. Ananti v. Chhannu’, ATR 
1930 All 193 (FB), which, inter alia, states 
. that the plaintiff chooses his forum and files 
_ his suit and that if he establishes the correct- 
ness of his acts he gets his relief from the 
forum chosen. It is true that Section 22 of 
“the Act” gives to the Controller in this Terri- 
tory exclusive jurisdiction to entertain and try 
applications made by the landlord to evict his 
tenant, but Section 22 does not say, nor intends 
to say, that the plea of the tenant will deter- 
mine or change a forum. It does not invest 
the Controller with exclusive power to try 
_ questions of title such as, questions between 
rightful owners and trespassers or licensees for 
such ‘questions do not arise under “the Act.” 
In Raizada Topandas’s case the Supreme 
Court further observed that if the plaintiff 
in his plaint does not admit a relation which 
would attract any of the provisions of the 


Bombay Rent Act on which the exclusive juris- 


Agostinho D’Mello_ v. Pratap Sriniwas 


A. I. R. 


diction given under Section 28 depends, the 
defendant, by his plea, cannot force the 
plaintiff to go .to a forum where on his aver- 
ments he cannot go. In the present case on 
the averments in the plaint which I have al- 
ready considered, the plaintiff could not go 
to the Controller. Any interpretation con- 
trary to this interpretation would give rise 
to anomalous results. For example, the de- 
fendant might in every case force the plain- 
tiff to go to the Controller by merely: raising 
the issue that he was a tenant of the plaintiff. 
After being thus forced to go from the ordi- 
nary civil court to the Controller, if the Con- 
troller finds against the defendant’s plea, the 
plaint might have to be returned for presenta- 
tion to. the. proper court for a second time. 
In Topandas’s case, the Supreme Court re- 
jected the argument on behalf of the. defend- 
ant that the Small Causes Court need not 
return the plaint a second time because that 
court had “exclusive” jurisdiction to decide 
the case whenever a claim is made under the 
Act even though the claim is found to be false 
on trial. 

6. The trial court has jurisdiction to 
proceed with the case unless and until 
in the course of the trial the courti 
comes to the finding that the defend- 
ants are tenants in respect -of the suit 
premises. If such a finding is arrived at the 
civil court shall have no jurisdiction to evict 
the defendants. In case there are no other 
issues in the suit that the Court can decide. 
the Court shall dismiss the suit for want of 
jurisdiction. 

; The revision application is dismis- 
sed. The costs of the application shall be the 
costs in the cause. 

Revision dismissed. 
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K. N. SHUKLA, ADDL, J. C. 
Agostinho D’Mello and others, Appellants 
v. Pratap Srinivas Bakal and others, Respond- 
ents. i 
Misc. Civil Appeal No. 7 of 1975, D/- 7-8- 
5. 


(A) Civil P. C. (1908), Ss. 96 and 100 and 
O. 43. R. 1 — Incompetence of suit for non- 
registration of the firm — Plea raised fer the 
first time in appeal — Smit remanded to trial 
court for amendment of pleadings — (Part- 
nership Act (1932). Ss. 58 & 69). 


The appeal against order appointing Re- 
ceiver for purpose of taking charge of the 
Partnership asset (Passenger bus) and to take 
account of the profits made was allowed re- 
manding the case to trial court for amending 
the pleadings to include the new plea of non- 
maintainability of suit for non-registration of 


the firm. (Para 9) 
Cases Referred : Chronclogical Paras 
AIR 1951 Raj II 9 
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R. D. Khalap, for Appellants; R. R. 
Kolwalkar, for Respondent No. 1. 


JUDGMENT :— This miscellaneous zivil 
appeal is directed against the order passed by 
the Civil Judge, Senior Division, Panaji urder 
Order 40, Rule 1, Civil P. C. appointing a 
receiver for taking possession of a bus and 
all the account books relating to its manage- 
ment and preparing a statement of accoun: of 
income and expenditure. 


2. This question has arisen in a suit 
filed by respondent No, 1 zgainst the appel- 
lants and respondents 2 and 3 for rendicion 
of accounts in respect of a subsisting partzer- 
ship business and other incidental rel 2fs. 
There is no prayer for dissolution of the frm. 


3. Facts relevant for disposal of the- 


present appeal are as foilows:— According to 
the plaint, plainuff and defendant No. 1 ‘ap- 
pellant No. 1) had entered into a partnership 
for starting business of transport of ‘paszen- 
gers between Goa and Bombay. The partoer- 
ship started its work under the name of bd/s. 
Jumbo Travels and for starting the busizess 
purchased a bus. Later defendants 3 and 4 
(appellant No. 3 and respondent No. 2 res- 
pectively) were also inducted as partners and 
they all contributed to raise the capital for 
purchasing the bus. Accorcing to the pl=int 
on 25-9-1972 plaintiff and defendant Nc 1 
agreed that the said bus should be made cver 
to a bigger transport company M/s. Indian 
Safari defendant No. 5. It is alleged in the 
plaint that defendant No. 1 as partner of 
Jumbo Travels and also of M/s. Indian Safari 
was bound to render account of the prefits 
earned by the bus belonging to the firm of 
Jumbo Travels which he has been avoicing 
to do. Plaintiff therefore claimed rendi-:ion 
of accounts and recovery of share in pro‘it. 


4. Defendants 1 to 4+ (i.e. appellants 
and respondent No. 2) filed a joint writen 
statement. It was not specifically denied hat 
plaintiff and defendant No. 1 had entered ato 
a partnership to run a passenger transport 
business under the firm name of Jumbo 
Travels. It was also admitted that at a l:ter 
date defendants 2 to 4 were inducted as part- 
ners of the said firm. They denied that the 
plaintiff was a party to the agreement be- 
tween defendant No. 1 and M/s. Indian Safari 
by which the bus belonging to Jumbo Travels 
was pooled with the assets of the firm of 
Indian Safari. It was also denied that pl1in- 
tiff had any right in respect of profits of- the 
firm Indian Safari. It was pleaded that <i a 
later stage differences arose between plaistiff 
and defendant No. 1 and it was agreed in 
January 1972 that the firm Jumbo Tra.els 
should be dissolved and the bus should be 
- transferred. exclusively to defendant No 1 
who would refund the capital advanced by 
other partners and would bear the liability for 
all debts etc. of the firm. Accordingly -he 
firm was dissolved and the bus was made cyer 
exclusively to defendant Nc. 1. Defendant 
_ No. 1 thereafter became a partner of M/s. 
Indian Safari and pooled his bus for runring 


a passenger service by firm M/s. Indian Safari. 
In this way defendants 1 to 4 denied any liabi- 
lity for rendition of accounts to the plain- 
tiff, 


5. On 27-9-1974 plaintiff filed an ap- 
plication for appointment of a receiver under 


Order 40, Rule 1, Civil P. C. According to 


this application appointment of receiver was 
sought on two grounds. One -was that the 
defendant No. 1 had not rendered necessary 
account in respect of the operation of the 
bus No. GDT 2298 to the plaintiff and second 
was that plaintiff had reasonable cause to 
believe that defendant No. 1 was using the 
profits of the bus and of the firm for his 
own use, 


6. In reply defendants 1 to 4 submit- 
ted that the said bus No. GDT 2298 belonged 
to defendant No. 1 exclusively. Defendant 
No. 1 was a partner of a firm M/s. Indian 
Safari and plaintiff had no right to claim 
accounts from him. On these grounds it was 
submitted that it was not just and convenient 
to appoint a receiver., 


7. The learned lower Court held that 
defendant No. I and plaintiff jointly entered 
into partnership with M/s. Indian Safari under 
an agreement dated 25-9-1972 and as partner 
of the subsisting firm Jumbo Travels which 
was the owner of the bus in question, plaintiff 
was entitled to rendition of accounts. Since 
there was an apprehension that defendant 
No. 1 might appropriate the profit for himself, 
it was just and proper to appoint a receiver 
who shall take control of the bus and all the 


account books and maintain an account of ~ 


profits. 


8. First question raised on behalf of 
the appellants before me was that the suit was 
incompetent under Section 69 of the Partner- 
ship Act because the firm Jumbo Travels was 
not registered. The second contention was 
that no receiver could be appointed in respect 
of the business of a running firm. 


9, The plea about the non-registra- 
tion of the firm was not raised in the written 
Statement. It has been raised for the first 
time before this Court. It was submitted by 
the learned counsel for respondent No. 1 that 
this question could not be raised for the first 
time at the appellate stage. He relied on 
Kalyan Sahai v. Firm Lachhminarain, AIR 
1951 Raj 11. This authority is not in point 
because it was observed therein that the ques- 
tion of registration of a firm was a mixed 
question of law and fact. In the present case 
it was not disputed in this Court that the 
firm Jumbo Travels was unregistered. This 
fact was clearly conceded. It would not. there- 
fore be proper to say that any question of 
fact remained to be investigated and the same 
could not be raised in appeal. However, the 
learned counsel for respondent No. 1 sub- 
mitted that had this objection been raised in 
the written statement he would have suitably 
amended plaint so as to avoid the embargo 
envisaged under Section 69 of. the Partner- 
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ship Act. It was not disputed that the plain- 
tiff/respondent No. 1 could amend the plaint 
and particularly the relief clauses by praying 
fox the dissolution of the firm, in order to 
avoid the requirement of the registration of 
the firm, as per Section 58, r/w 69 (1) of the 
Partnership Act. 


10. This argument has some force and 
instead of dismissing the application for ap- 
pointment of a receiver on the ground of non- 
registration of the firm and impliedly the suit 
itself on this ground, it would be proper that 
the parties be directed to raise the requisite 
pleadings in the written statement as well as 
in the plaint with regard to the effect 
of Section 69 (1) of the Partnership Act. Since 
for this purpose a remand would be necessary, 
the impugned order would have to be set aside 
and the case remitted for disposal of the ap- 
plication after parties amend their pleadings 
suitably. 

11. In the light of the above observa- 
tions. it is not necessary to examine the argu- 
ment whether it would be just and convenient 
to appoint a receiver to manage a running 
partnership business. 


es The app2al is allowed and the 
order passed ty the lower Court is set aside. 
The case is remanded to the trial Court for 
fresh hearing and decision on the application 
under Order 40, Rule 1, Civil P. C. after 
granting an opportunity to both the parties to 
amend their pleadings in the light of my ob- 
servations above. Parties to appear before 
the trial Court on 10-9-1975. Costs of this 

appeal will be borne as incurred. 
Appeal allowed; Case remanded. 


AIR 1976 GOA, DAMAN & DIU 8 
TITO MENEZES, J. C. 


Joseph Mariano Santos Pinto, Appellant 
yv. Aires Concocao Rodrigues, Respondent. 


Second Appeal No. 15 of 1972, D/- 6-8- 
1975. 


(A) Negotiable Instruments Act (1881), 
S. 118 (a) — Civil P. C. (1908), O. 6, R. 2 — 
Suit by A against B to recover money due 
under pronote executed by B in 1967 — A 
alleging that consideration for pronote was 
given in cash — In course of evidence A ad- 
mitting that consideration was price of buffallo 
purchased by B in 1966 as stated by B in 
written statement — Variance between plead- 
- ing and proof held was not fatal to suit — 
Money due prior to execution of promote was 
good consideration. ATR 1922 Cal 254 and AIR 
1930 Pat 476 and AIR 1932 Lah 570 and 
AIR 1940 Pat 187 and AIR 1925 Nag 434 
and AIR 1923 Cal 142, Rel. on; AIR 1968 
Ponj & Har 552 and AIR 1953 SC 235 and 
ATR 1960 Punj 500, Dis:.; AIR 1915 Lah 86 
(1), Ref. (Paras 2, 4, 5, 10) 


IS/KS/D589/75/GN3 


A. I. R. 


Cases Refe-red : Chronological Paras 
AIR 1968 Punj & “far 552 = 1968 Cur LI 
824 


AIR 1960 Punj 5C0 = 62 Pun LR 624 - 8, 
AIR 1953 SC 235 =; 1953 SCR 789 

AIR 194G Pat 187 = 5 Cut LT 69 

AIR 1932 Lah 570 = 139 Ind Cas 662 
AIR 1930 Pat 476 = 11 Pat LT 447 
AIR 1925 Nag 434 = &9 Ind Cas 486 


AIR 1923 Cal 142 = ILR 59 Cal 292 
AIR 1922 Cal 254 = 26 Cal WN 294 
AIR 1915 Lah 86 (1) = 1915 Pun LR 150 

M. A. Rodkar, for Appellant. 

JUDGMENT :— This appeal is directed 
against the order of the District Judge, 
Panaji, dated 9-3-1972, dismissing the suit of 
the appellant/plaintiff after setting aside the 
decree of the trial court. 

2. The plaintiff filed a suit to recover 
the sum of Rs. 500;- due to him on a pro- 
missory note dated Febraary 6th, 1967. The 
pro-note was payable on demand. It was 
alleged by the plaintiff in the plaint thet the, 
sum due on the pro-note was borrowed by 
the respondentt/defendant fram the plaintiff. 
In paragraphs 2 and 3 of the written state- 
ment the defendant states :— 

“2. The plaintiff and the defendant were 
dealing with the business of she-buffaloes. The 
defendant had purchased from the plaintiff the 
last she-buffalo in or about May, 1966 and 
that the defendant was in arrears to the plain- 
tiff an amount of Rs. 485/- from the purchase 
of she-buffalo in or about month of May. 
1966. The plaintiff induced the defendant to 
execute a promissory note dated 16-2-1967, 
even though the defendant did not receive 
any consideration on 16-2-1967. The defend- 
ant states that as no consideration is passed 
to him on the day of execution of promissory 
note, he is not obliged to pay any sum to the 
plaintiff and consequently the defendant is not 
liable to pay any interest. 

3. The defendant denies that he has not 
paid any money to the plaintiff. The defend- 
ant states that on the execution of the pro- 
missory note dated 16-2-1967 about 4 months 
thereafter, the defendant paid to the plaintiff 
a sum of Rs. 300/- out of 485/-. 

3: As for the payment of Rs. 300/- 
alleged to have been made by the defendant 
to the plaintiff there is no issue framed in the 
Appellate Court and the point was not at all 
considered. From the evidence on record, it 
js seen that the defendant was not serious 
about the alleged payment of Rs. 300/-. Besi- 
des his bare statement that that sum was given 
by him to the plaintiff there is nothing to 
corroborate his statement. 

4, The learned District Judge came to 
the conclusion that thcugh the plaintiff had 
stated that the consideration for the pro-note 
was given in cash, he had to admit in the 
course of evidence that the consideration was 
the price of a she-vuffalo sold by the plaintiff 
to the defendant and that therefore there was 
no consideration for the pro-note. 

5. I must admit that there is variance 
in the plaint and the evidence on record, but 
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- the defendant has‘in kis -written stazement 
clearly admitted that he owed to the plain- 
tiff a sum of Rs. 485/- cn account of a she- 
buffalo purchased by him in May 19€6 and 
that the plaintiff induced the defendant to 
execute the said promissory note. The argu- 
ment of the defendant however is that as the 
consideration did not pass on the day tke pro- 
missory note was executed, he was not ebliged 
to pay any sum to the plaintiff. It is evident 
that before the plaintiff proceeded to prove 
his case the real issue was whether the money 
which the defendant owed to the plaintiff on 
account of the she-buffalo purchased >y the 
defendant in May 1966 was sufficient con- 
sideration for the promissory note executed 
on 6-2-1967. The general rule is tkat the 
plaintiff is bound by his pleadings but tke only 
reason for this rule is that a party will be 
seriously prejudiced if his opponent is allow- 
ed to substantiate a case different from 
that pleaded. From the principles laid down 
in ‘Gendli v. Joynal’, 26 Cal WN 294 = (AIR 
1922 Cal 254); ‘Bankey v. Gudo’, AIE 1930 
Pat 476; ‘Ghulam v. Azim Bibi’, 139 Ind Cas 
662 (AIR 1932 Lah £70); “Danmmu vV. 
Narasingh’, AIR 1940 Pai 187; ‘Ratansaani V. 
Bannuji, AIR 1925 Wag 434, ‘Ananda 
Chandra v. Bhojalal’, ILR 50 Cal 292 = (AIR 
1923 Cal 142) it follows that every variance 
between pleading and proof is not necessarily 
fatal and a slight variance will not be -egard- 
. ed-ds-such. Every such variance should be 
carefully watched to see that the opposite 
party is not taken by surprise. As in all such 
cases, the real test is whether the othe> party 
has been taken by surprise. Where there has 
been no surprise and the parties have under- 
stoad what the real issu2 was and justice is 
better done by deciding the case on the 
merits as presented by the parties, this tech- 
nical rule need not be enforced. 

The next question is whecher a 
sum of money due some time prior to, the 
execution of the pro-note can be good con- 
sideration for the issuance of a pro-ncte. In 
the present case the defendant has stated in 
the: pro-note in very clear terms that he has 
received the money which he promsBed to 
pay on demand. In arriving at the zonclu- 
sion that the pro-note in question was ex- 
ecuted without- consiceration the earned 
trial Judge (District Judge?) relied on five 
decisions out of which I shall presentky con- 
sider only four. The first of such decisions Is 
Krishna & Co. v. Bhagat Ram Girdhari Lal’, 
AIR 1968 Punj & Har 552. There was a clear 
finding that the hundi kad been obtained in 
anticipation of the payment.to be made 
which was never made. This finding of 
the trial court was confirmed by the lower 
appellate court, but the lower appellat= court 
accepted that'-a mew case regarding the con- 
sideration had been set up by the phintiff’s 
firm in the memorandum of appeak Ad- 
mittedly no such version with regard to the 


payment of consideration or nature ef con- 


sideration was put forth at the trial by the 
plaintiff’s firm or any cf its witnesses. The 


J. M. S. Pinto v. A. C. Rodrigues (T. Menezes J. C.) 
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lower appellate court based its findings en- 
tirely cn the statements made in the ground 
of the memo of appeal. Such a finding of the 
lower appellate court had necessarily to be 
set aside as was done by the High Court in 
Krishne & Co.’s case. 


- 7, In Trojan & Co. v. R. M. N. N. 
Nagappa Chettiar’, AIR 1953 SC 235, the 
evidence as recorded by the trial court clearly 
negatived the plaintiffs assertion. That how- 
ever was not the case before us and I have 
already stated, relying on a passage of P. C. 
Mogha’s “The Law of Pleadings In India” 
and on the decisions quoted by me above, that 
variance between the pleadings and proof is 
not fatal when the parties have had fair notice 
of the case that they have to meet. 


8. The plaintiff in ‘Chandan Lal Jhora 
v. Amin Chand Mohan Lal’, AIR 1960 Punj 
500, the third case on which the learned Dis- 
trict Judge relied, made out both in the plaint 
and in his examination-in-chief the case that 
he had paid cash consideration for the pro- 
note, but in his cross-examination he took a 
complete somersault and said that he was 
merely the benamidar of the pro-note and that 
the consideration was paid by another person 
and that he did not know the executant of 
the prc-note. JI need not state that there is a 
wide difference between the facts in Chandan 
Lal Jhora’s case and those in the instant case, 
The evidence of the plaintiff before me was 
substantially in accordance- with his case and 
with the case set out in his written statement 
by the defendant. Wherezs.in the present case 
the only difference between the pleadings anc 
the evidence was that the consideration . for 
the pro-note was not present but past, the dif- 
ference in Chandan Lal Jhora’s case was that 
the consideration for the pro-note was not at 
all given by the plaintiff but by a third party 
and that the plaintiff did not at all know the 
person executing the pro-note. The learned 
District Judge has overlooked the fact that 
the High Court clearly laid down that Sec- 
tion 118 (a) of the Negotiable Instruments Act 
provides a special rule of evidence, in the case 
of negotiable instruments contrary to the case 
of an ordinary contract and that the party 
denying consideration has to prove want of 
consideration or, in other words, to rebut the 
presumption that the negotiable instrument 
was made or drawn for consideration. The 


‘statutory presumption in favour of : there 


being a consideration for every negotiable in- 
strument continues unless it is rebutted. 


9. |The fourth case relied upon by the 
learned District Judge was ‘Kishen Sarup v. 
Tara Chand’, AIR 1915 Lah 86 (1). That case 
was merely quoted by him and after quotinz 
it he proceeded to rely upon a passdge in 
Chandan Lal Jhora’s case, AIR 1960 Punj 
500, which I have already considered. 


10. The learned District Judge appears 
to have taken a very narrow view of the. entire 
matter. The defendant owed to the plaintiff a 
sum of Rs. 485/- for the she-buffalo that he 
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purchased in May 1966 and on February 16th, 
1967, he executed the pro-note wherein he 
stated that he had received the money mention- 
ed in the pro-note. The learned trial Judge 
was correct in holding that there was consi- 
deration and in decreeing the suit of the 
plaintiff. In the circumstances the appeal is 
allowed. The order of the District Judge is 
set aside and the order of the trial Court is 
restored. The respondent shall pay the costs 
throughout. 

Appeal allowed. 


AIR 1976 GOA, DAMAN & DIU 10 
TITO MENEZES, J. C. 


Antonio Neves and another, Appellants v. 
Lelaali Javerbhai Mavany, Respondent. 
First Appeal No. 19 of 1974, DJ- 1-8- 
1975. 
(A) Civil P. C. (1808), S. 47 — Plaintiff 
advancing loan to defendant — Defendant 
pawning jewels to plaintiff by way of security 
— Decree obtained by plaintiff for recovery 
of loan and applying for execution — Defend- 
ant alleging that pawned articles were sub- 
stituted by plaintiff — As jewels pledged were 
not the subject-matter of the suit the question 
of conversion by the plaintiff was not one in 
execution, discharge or satisfaction of the 
decree. and could not be gone into in execu- 
tion of the decree. ADR 1968 Mad 433, Dist. 
(Para 5) 
Cases Referred: Chronological Paras 
AIR 1968 Mad 453 = (1968) 2 Mad LI 472 
> 


AIR 1957 Pat 700 = 1957 BLJR 440 5 
AIR 1956 SC 359 = 1956 SCR 62 5 
AIR 1950 All 186 5 


B. S. Ramanim, fer Appellants; G. D. 
Kamat, for Respondent. 


JUDGMENT :— A challenge is thrown 
by this appeal of the appzllants/defendants to 
the order of rejection of an application under 
Section 47 of the Civil P. C., 1908, by the 
trial court. 


2. The respondent/plaintiff loaned to 
the defendants a sum of Rs. 2,000/- approxi- 
mately. By way of security the defendants 
pawned with the plaintiff some gold jewellery 
articles weighing about 50 grammes. The 
plaintiff filed a suit against the defendants 
for recovery of the amount loaned and ob- 
tained a decree for Rs. 2,579.96 p. inclusive 
of interest on the amount loaned. He applied 
for execution of the decree and called upon 
the defendants to make a declaration of their 
assets. In reply the defendants stated that 
the plaintiff should sell the articles pawned 
and adjust the proceeds against the decretal 
amount and undertook to pay the balance, if 
any had remained due. The plaintiff agreed 
with the proposal and brought the jewellery 
articles to court. When the packet contain- 
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ing the articles was opered the defendants 
protested on the ground that the articles ori- 
g:nally pawned by the defendants had been 
converted into other artickes of lesser value. 
They therefore applied to the court on 12-11- 
1973 under Section 47 of the Civil P. C. for 
an inquiry to ascertain wnethter the articles 
produced by the plaintiff were the same as. 
the articles pawned by the defendants with the 
plaintiff at the time of the acquisition of the 
loan. The application was resisted by the 
plaintiff on the grounds: (1) that there was 
nə set-off or counter-claim made in their writ- 
ten statement by the defendants on account 
of the said jewellery articles; (2) that the arti- 
cles were described by the plaintiff in para- 
graph 6 of the plaint and the defendants did 
not challenge their description in their written 
statement; (3) that the decree was a simple 
money decree and its execution could not be 
hampered because of the jewellery pawned; 
and (4) that a separate sait for ascertaining 
whether there was convers.on had to be filed 
by the defendants as the question of conver- 
sion of the jewellery pawnec was not a matter 
relating to the execution, discharge or satis- 
faction of the decree within the meaning of 
Section 47 of the Civil P. C, 


3. The learned trial Judge accepted the 
contentions of the plaintiE€ and rejected the 
application of the defencants dated 12-11- 
1973. Hence the appeal. 


4. The short question for my deter- 
mination is whether the zllegec conversion 
o7 the jewellery pawned by the defendants 
with the plaintiff for the acquisition of the 
lcan, into other jewellery of lesser value was 
a matter relating to the execution, discharge 
or satisfaction of the decre2 within the mean- 
ing of Section 47, Civil P. Z. 


5. It is argued by Shri Ramanim. 
learned advocate for the defendants, that the 
three pieces of jewellery having been pawned 
to secure the said debt, the question of con- 
version of jewellery would be a matter relat- 
ing to the execution, discharge or satisfaction 
of the decree. I am unable to agree with this 
contention. The executing Court must ex- 
ecute. the decree as it stands and it cannot go 
behind it. Shri Ramanim relies on ‘Maruda- 
nayagam Pillai v. P. K, Venkataswami Naidu’, 
AIR 1968 Mad 433, wheremn it was held, dis- 
senting from ‘Bhagwati Saran v. Gargi Devi’, 
AIR 1950 All 186 and relying on ‘Jainarain v. 
Kedarnath’, AIR 1956 SC 359, and ‘Rajendra 
Prasad v. Jai Prakash Pancay’, AIR 1957 Pat 
7C0, that the question whetker certain property 
is covered by the decree or not is a question 
relating to execution, discharge or satisfaction 
of the decree; that it is for the executing 
Court to examine the question as to the iden- 
tity of the property that is the subject of the 
decree which it is executinz; and that if the 
decree-holder takes in execution land not in- 
cluded in the decree or in excess of the decree, 
the judgment-debtor must apply under Sec- 
tion 47 for the recovery of such land, and 2 
separate suit for that purpose will not lie. 
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The ratio descidendi is not applicable to the 
present case. In Marudanayagam Pillai’s case 
the question related to the identity of the pro- 
perty that was the subject-matter of the decree. 
In the present case the identity is not of the 

property that is the subject-matter cf the 
~ |decree, as undoubtedly the three pieces of 
jewellery were not the subject of the cecree, 
the question for my determination is waether 
the conversion of the three pieces into other 
pieces of lesser value was the subject-matter 
of the decree. In deciding this last question I 
have no hesitation to hold that the cexver- 


sicn is not the subject-matter of the decree ~ 


and that therefore it was not a matter relat- 
ing to the execution, discharge or satisfaction 
of the decree. 


6. In the circumstances the First 
Civil Appeal is dismissed with costs. 
Appeal dismissed, 


SIR 1976 GOA, DAMAN & DIU it 
K. N. SHUKLA, ADDL. J. ©. 

Sadassiva Rauji Gaitonde and other:, Ap- 
pellasts v. Jose Joaquim Fonseca, Respond- 
ents. 

First C. ‘A. No. 9 of 1974, DJ- 1-8-1975. 

(A) Limitation Act (1908), Art. 177 — 
Civil P. C. (1908), O. 22, R. 4 — Decth of 
defendant pending suit — Limitation tc sub- 
stitute heirs runs from date of defendant’s 
death — Date of plaintifs knowledge about 
death iy not relevant. i 

The limitation for bringing the legal re- 
presentatives of the deceased defendant on 
record is 90 days from the date of dezth of 
the deceased defendant and the date on which 
the plaintiff gets knowtedge about the defen- 
dant’s death is not relevant under Articte 177 
reed with Order 22, Rule 4 under which the 
abatement of the suit as against the deceas- 
ed defendant is automatic and no separate 
order is necessary. AIR 1964 SC 215, Rel. on. 

(Pera 8) 

(B) Civil P. C. (1908), O. 22, Rr. 4 and 9 
-—Limitation Act (1908), Art. 171 — Ayplica- 
tion under R. 4 to subsii‘ute legal represen- 
tatives filed after limitation — Legal repre- 
sentatives joined withoat objection from. legal 
representatives — They are noft estopped 
from challenging validity of substitation im 
appeal. AIR 1924 Cal 633, Dissent. 


Where the application, under Rule 4 to 
substitute the legal representatives cf the 
deceased defendant was filed after lim#ation 
and the legal representatives were substituted 
without objection by them against their joinder 
they are not estopped from challenging the 
validity of their joinder in appeal because 
there is no. estoppel against law- and under 
Rule 4 the suit as against the deceased defend- 
ant abates automatically and the legal 2ffects 
of such abatement will follow and the court 
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will have to import them without waiting for 
formal clean by any party and the pro- 
cedure being binding on all cannot be waved 
expressly or by implication by aay of the 
parties to the suit. AIR 1924 Cal 633, Dissent. 
(Paras 16, it) 
(C) Civil P. C., (1908), O. 22, Rr. å and 
9 (2) — Limitation Act (1908), Art. 171 — 
Application ander R. 4 to substitute legal re- 
presentafives filed by plaintif€ after limitation 
-—- No plea that plaintiff was prevented by 
sufficient cause taken — Application cannot be 
treated as one fcr setting aside abatement. 
A dare application by the plaintiff under 
Rule 4 for substituting the legal representa- 
tives of the deceased defendant filed after the 
period of limitation without any plea that the 
plaintiff was prevented by sufficient cause from 
continuing the suit cannot be treated as 2 
composite application for setting aside abate- 
ment and for bringing the iezai representa- 
tives on record because such an application 
does not afford an opportunity to the opposite 
party to challenge and rebut the sufficiency 
or otherwise of the cause which can entitle 
the plaintiff to get the abatement set aside. 
AIR 1964 SC 215, Rel. on; AIR 1927 Bom 
156, Dist. (Para 11) 
(Ð) Civil P. C. (1908), O. 22, R. 4 — Suit 
py A for declaration of title and possession 
of suit property against B — B’s wife C join- 
ed as pro forma defendant with B as guardian 
ad-litem — Death of B pending suit — Legai 
representatives net substituted within limita- 
tion — Suit abates as whole. AIR 1965 SC 
1531 and AIR 1972 SC 1181, Rei. on. 
(Para 14) 
Œ) Evidence Act (1872), S. 33 -—~ Por- 
Mefendant in suit examined and cross-examin- 
ed m earlier proceedings between same parties 
~~ Section 33 applies — That scope of cross- 


‘examination in earlier proceedings was limit- 


ed because of Port. Civil P. C. is immaterial. 


Where the defendant in the subsequent 
suit was examined and cross-examined by the 
adverse party in the earlier summary suit for 
eviction under the Portuguese Civil P.-C. be- 
tween the same parties, the statements made 
by the defendan? in the earlier proceedings 
would be admissible: under Section 33 in the 
subsequent suit end the fact that under the 
Port. Civil P. C. a party to the earlier pro- 
ceedings was not a witness on his own behalf 
but could be examined if the other party so: 
desired and therefore the scope of cross- 
examination was limited would not alter the . 


applicability of Section 33. (Paras 17, 18) 
(F) Evidence Act (1872), S. 33 — Appt- 


cability — AH questions in issue in earlier 
and subsequent suit need not be subetmany 
same, 

For the applicability of Section 33 it is 
not necessary that all the que.tions in issue 
in the earlier and subsequent suit should be 
substantially the same and therefore where the 
scope of the earlier mre suit for eviction 
under the Portuguese Civil P. C. against the de- 
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fendant was limited to issue of possession only 
and in the subsequent suit against the ‘same 
defendant for declaration of title and recovery 
of possession the question of possession was 
also substantially an issue and a very impor- 
tant one Section 33 would be applicable. AIR 
1933 PC 202, Rel. on. (Para 19) 


(G) Tranfer of Property Act (1882), Sec- 
tion 41 —- Benami — A purchasing property 
in court auction m B’s name — B at A’s 
instance transferring it to C without considera- 
tion. -— D purchasing it from C — Possession 
through out remaining with A -~ Original sale 
deed remaining with notary public — Transac- 
tions in favour of B and C held were benam 
— D held acquired no tile to property under 
sale to him by C. ADR 1974 SC 171, Rel. on. 

(Paras 26, 28) 
Cases Referred: Chronological Paras 
AIR 1974 SC 171 = (197452 SCR 90 15, 24 
AIR 1972 SC 1181 = £2973) 2 SCC 9 14 
AIR 1965 SC 1531 = (1965) 2 SCR 830 14 
AIR 1964 SC 215 == (1964) 3 SCR 467 8, 12 
AIR 1962 SC 89 = (1962) 2 SCR 636 14 
AIR 1933 PC 262 = 60 Ind App 336 19 
AIR 1927 Bom 156 = 29 Bom LR 244 or 


AIR 1924 Cal 633 = 28 Cal WN 559 10, 11 
AIR 1922 Bom 449 (1) = 24 Bom LR or 

U. S. Kolwalkar, for Appellants; M. S. 
Usgacnkar, for Respondents. 


TUDGMENT :— This is a defendants’ 
appeal. 


2. The dispute refers to a property 
named “Xir? or “Moloi” Vinanechem Bata 
together with a residentia} house standing 
thereon. 


' 3. — Plaintiffs claimed title tc the suit 
property by virtue of a sale deed dated 16-6- 
1960 executed by one Rajaram Vagto. Earlier, 
' plaintiffs had brought a suit under Art. 1043 
of the Portuguese Civil P. C. r/w Section 953 
of the Port. Civil Code for summary evic- 
tion of these defendants i.e. Sadashiva (Since 
deceased) and his wife. The suit was decreed 
by the trial Court but in appeal the decree 
was set aside by the Court of the Judicial 
‘Commissicner oa the ground that the pro- 
perty was in possession of defendant Sadashiva 
for a period exceeding one year before the 
fling of the suit and no relief by way of 
summary eviction under Art, 1043 of Port. 
Civil P. C. (whick. is enalogous to Section 6 
of the Specitic Kelief Act, 1963) could be 
granted. Plaintiffs therefore were obliged to 
file a suit for decleraticn of title and recovery 
of possession. 


4. Plaintiffs’ case, shortly stated was as 
follows :—' On 17-6-1950 plaintiff No. 2 Smt. 
Apclonia purchased the suit property from 
one Rajaram Vaglo for a consideration of 
Rs. 5,000/-. It was atieged that the suit pro- 
perty belonged originally to one Rosaria. This 
property was sold through Court auction in 
execution of a decree and one Dangui pur- 
chased it on 17-3-50. Later, the said Dangui 
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sold the property to Rajaram for a considera- 
tion of Rs. 1,000/- vide sale deed dated 3-10- 
52. Rajaram Vaglo was thus the owner sf the 
suit property and by virtue of the-sale deed 


` dated 17-6-1960 plaintiffs became the cwners 


thereof. According to the plaintiffs, pos- 
session of defendant Sadassiva and his wife 
was unlawful and they were liable to be 
ayicted. EF 

5. Defendants denied the claim of 
title set up by the plaintiffs. Accordng to 
them vendor Rajaram Vaglo was not tke real 
owner of the suit property. They pleaded 
that defendant Sadassiva was the real owner 
of the property and Dangui was cnly a 
benamidar. The consideration for purchasing © 
the property in the Court auction flowec from 
defendant Sadassiva and he entered int) pos- 
session of the property after Rosaria was 
evicted therefrom sometime in 1950. Tie sale 
to Rajaram Vaglo ostensitly made by Dangi 
had actually been made by defendant Sadas- 
siva who was the real owner. This was also a 
fake and benami transacticn because the bena- 
midar Dangui was being pestered by Rosaria 
and he desired to free himself with ‘hese 
botherations. For this reason a fak= and 
bogus deed, without passing any considera- 
tion was executed by Dangui in the name of 
Rajaram Vaglo. The real ownership anal pos- 
session always remained with the defendants. 
On these grounds defendants challenged the 
title of the plaintiffs and their vendor Rajaram 
Vagio. 


6. During the pendency of the suit 
defendant No. 1 Sadassiva died on 10-2-1969. 
Application to bring his legal representatives 
was filed on 23-6-1969 and defendants 1-A 
to 1-K were brought on record. Defendant 
No. 2, the wife of Sadassiva was a person of 
unsound mind and her husband Sadassiva had 
been appointed the guardian ad-litem. These 
facts should be mentioned here becaus2 they 
constitute a major ground of attack czgainst 
the impugned decree. 

7. The learned Judge of the lower 
Court held that the onus of provirg the 
benami character of the transaction by which 
Dangui had purchased the property in Court 
auction and also by which (he) had said the 
property to Rajaram Vaglo, was on the deferd- ` 
ants. They failed to discharge this burden 
and on the basis of the document it was pro- 
ved that Rajaram Vaglo, had full title to the 
zuit property and after the sale in plaintiffs’ 
favour, they became the owners thereof Ac- 
cordingly the impugned decree for declara- 
tion and possession was passed. 


8. The first. ground on which the 
decree has been attacked relates to the abate- 
ment of the suit on account of plaintiffs’ 
failure to bring the legal representatires of 
defendant Sadassiva on record within the 
period of limitation. It is clear, and has not 
been disputed that defendant Sadassivz died 
on 10-2-1969. An application for bringing the- 
legal representatives on record was filed on 
23-6-1969. The limitation for an applcation 
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to bring the legal representatives of the de -eas- 
ed defendant on record is 90 days fron: the 
date of the ‘death ‘of. thé -deceased defendant 
under Article 177. of the Limitation Act. The 
date when the plaintiff gets the knowEdge 
about the death of the defendant is no~ re- 
levant under Article 177 r/w Order 22, Rice 4, 
Civil P. C. (Union of India v. Ram Cheran, 
AIR 1964 SC 215). Under sub-rule (> of 
Rule 4, Order 22, Civil P. C. the abatement 
of the suit as against the deceased deferdant 
is automatic and no separate order is n-ces- 
sary for declaring so. 


9, After the abatement of the suit 
against ‘the deceased defendant, the opposite 
party can apply under Order 22, Rule & for 
Setting aside the abatement or dismissa_ on 
procf of sufficient cause. Limitation for this 
application under Art. 171 of the Limitetion 
Act is 60 days from the date of the akate- 
ment. Admittedly no such application was 
filed for setting aside the abatement by the 
plaintiffs/respondents within or even berond 


the period of limitation. The abatement tEere- . 


fore remained in force and legal representa- 
tives of ‘the deceased defendant Sada-siva 
could not be brought on record. 


10. Learned counsel for plaintiff<res- 
pondents conceded that under Order 22, 
Rule 4, sub-rule (3), C. P. C. the suit ag inst 
deceased defendant Sadassiva had autcma- 
tically abated and no application under 2. 9 
for setting aside the abatement was filed. He 
however, contended that the belated aprlica- 
tion filed on 23-6-1969 for bringing the egal 
representatives on record could itself be 
treated as an application for setting aside the 
abatement. Further it was argued thac in 
pursuance of the said application the egal 
representatives were already brought om re- 
cord and they did not raise any objection 
about their joinder and therefore the mutter 
could not be agitated in appeal. He relied 
jon some old decisions of the Bombay and 
Calcutta High Courts. The rulings ar: :-— 
Lakshmibai v. Yeshwant, AJR 1922 Bom. 449 
(1); Sitaram v. Anant, AIR 1927 Bom 15@and 
` J. Bibi v. Satish Chandra Bhattacharya, AIR 
1924 Cal 633. 


11. In Lakshmibai’s case AIR 1922 
Bom 449 (1) the delay in filing an applicztion 
to bring the heirs on record within the pre- 
scribed period of limitation was excusec on 
the ground that under the old Limitation Act 
of 1908 the period of limitation was six manths 
which was reduced to three months by the 
amending Act and it was held that this change 
probably did not come to the knowledge of 
the parties. This case therefore is na jn 
point. In Sitharam’s case AIR 1927 3om 
156 the decree was challenged at the execu- 
tion stage on the ground that the abatement 
of the suit was not properly set aside before 
the final decree was passed and it was held 
that the objection in execution proceecings 
against the decree could not. be entertamed. 


The case of J. Bibi ATR 1924 Cal 633 (supra) - 
to some extent supports the argument of the - 
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respondents that when substitution of heirs is 
allowed:after the period of limitation without 
objection it cannot be set aside by the appel- 
late Court. Actual reasoning adopted by the 
learned Judge of the Calcutta High Court 
may be reproduced :— 


“The learned District Judge was un- 

doubtedly right in his view of the law that 
the proceedings had automatically abated on 
the 18th January, 1921, under Order 22, ` 
Rule 3, Civil P. C., and no application for 
substitution could be entertained after that 
date, but the petitioners by presenting a pro- 
per application under Order 22, Rule 9 (2), 
Civil P. C., and by showing sufficient cause 
could obtain an order setting aside the abate- 
ment. We think, however, that by reason of 
the application for substitution being readily 
allowed by the learned Munsif and no objec- 
tion having been taken by the Opposite Party 
at any stage of the protracted proceedings that 
followed in his Court, the petitioners were 
deprived of an opportunity to make an ap- 
plication under Order 22, Rule 9 (2), Civil 
P. C., and they were misled by the course 
of the proceedings that were adopted.” 
With great respect I cannot subscribe to 
this view. There is no estoppel against law 
and merely because a party has not raised any 
objection on a question of law, it cannot be 
estopped from raising it at any subsequent 
stage of the proceedings. Under Order 22, 
Rule 4, Civil P. C., the suit as against the 
deceased defendant abates automatically whe- 
ther or not. an objection is taken by any 
party. The legal effects of such abatement will 
follow and a court of law will have to import 
them without waiting for a formal objection}. 
by any party. The procedure is binding on 
all and it cannot be waived expressly or by 
implication by any of the parties to the ‘suit. 
After the abatement of the suit, the only 
course open for the opposite party is to apply 
under Order 22, Rule 9 (2), Civil P. C. for 
setting aside the abatement by pleading facts’ 
to show that the party was prevented .from 
sufficient cause from continuing the suit. On 
such a plea the opposite party can join issue . 
and try to refute the ground on which the 
application for setting aside is based. A bare 
application for bringing the heirs on record 
after the period of limitation without con- 
taining any plea that the party was prevented 
by sufficient cause, cannot be treated as a 
composite applicetion for setting aside an 
abatement and for bringing the legal repre- 
sentatives on record. The reason is that such 
an application does not afford an opportunity 
to the opposite party (in this case the op- 
ponent heirs) to challenge and rebut the suf- 
ficiency or otherwise of the cause which can 
a the plaintiff to get the abatement set 
aside. 


12. The case of AIR 1964 SC 215 
(supra) is to a limited extent similar on facts 
to the case under appeal. In that case also 
no separate application under Order 22, 
Rule 9 (2), Civil P. C. was filed for setting 
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aside the abatement. An application with 
bare statement that the heirs of the deceased! 
respondent be brought on record was filed 


by the appellant after the appeal had already - 


abated due to the respondent’s death. Their 
Lordships in paragraphs 12 and 14 referred 
to the procedural requiréments under O. 22, 
Rr. 4 and 9, Civil P. C. and observed as 
‘follows :— 


“This means that the applicant had to 
allege and establish facts which, in the view 
of the Court, be a suficient reason for his not 
making the application for bringing on record 
the legal representatives of the deceased with- 
in time. If no such facts are alleged, none 
can be established and, in that case the Court 
cannot set aside the abatement of the suil 
unless the very circumstances of the case make 
it so obvious that the Court be in a position 
to hold that there was sufficient cause for the 
_applicant’s not continuing the suit by taking 
necessary steps within the period of limita- 
- tion. Such would be a very rare case. (Para 
= 72). It appears to be due to such an attitude 

of the appellant that the application dated 
March 17, (sic) 1958 purported to be simply 
under Rule 4 of Order XXII and did not pur- 
port to be under Rule 9 of the said Order a3 
well and that no specific prayer was made 
for setting aside the abatement.” (Para 14) 


: 13. It would appear from this judg- 
' “ment that according to Their Lordships of 
the Supreme Court an abatement could not 
be set aside unless a proper application was 
filed for the purpose stating the sufficient 
cause which prevented the plaintiff from con- 
tinuing the suit. In the absence of such an 
application and proof of such a cause the 
‘abatement could not be set aside. This being 
the legal position, the abatement of the sun 
as against the deceased defendant Sadassiva 
could not be impliedly set aside on an ap- 
plication by the plaintiffs/respondents purport- 
ing to be under Order 22, Rule 4, Civil P. C. 
even though the heirs were joined and they 
did not raise any objection to the continuation 
of the suit. ` 


14. Next question is what was tha 
- effect of the abatement of the suit against the 
deceased defendant Sadassiva. It is clear that 
the absence of the legal representatives of 
deceased Sadassiva, (who was the priacipal de- 
fendant) from the record renders it impossible 
to proceed with the suit and obtain an effec- 
tive decree for declaretion of right and pos- 
session. The legal representatives will not 
be bound by any such decree passed against 
the remaining defendant i.e. the widow of 
ideceased defendant Sadassiva. In fact the 
widow was only a pre. forma defendant, and 
the relief in the main was sought against de- 
. lfendant Sadassiva. Thus no effective decree 

Jfor declaration of title and possession can .b2 
passed: in the absence of the legal representa- 
tives of Sadassiva on record. In such a case 
“ithe suit must ahate as a whole. (State of 
Punjab v. Nathu Ram, AIR 1962 SC 89; 
Union of India v. Shree Ram, AIR 1965 SC 


A.I. R. 
1531 and Ramagya Prasad Gupta v Murli 


Prasad, (1973) 2 SCC 9 = (AIR 1372 SC. 


1181). The suit having been abated in full 
the decree passed by the learned lower Court 
in favour of the respordents is invalid and 
inoperative on this count alone ard it is 
liable to be set aside. ` 


15. Turning to the merits of tne case, 
the burden of proof was rightly pleced by 
the learned lower Court on the defendants be- 
cause they had taken the plea that Dargui and | 
later Rajaram were only benami purchasers. 
while the real owner was Sadassiva (deceased: 
defendant No. 1). In Jaydayal Poddar v. 
Bibi Hazra, AIR 1974 SC 171 it was observ-. 
ed that in weighing the probabilities and for 
gathering the relevant indicia, the courts are 
usually guided by the following circums- 
tances :— 


“(1) The source frem which tne pur- 
chase money came; (2) tae nature and posses- 
sion of the property, after the purchase; 
(3) motive, if any, for giving the transaction . 
a benami colour; (4) the position of the 
parties and the relationship, if any, between 
the claimant and the alleged benamidar; (5) 
the custody of the title-deeds after the sale 
and (6) the conduct of the parties concerned in ~ 
dealing with the property after the sale.” 


16. These are not exhaustive of all 
the possibilities which may be considered for 
inferring the real nature of the sale but 
broadly they will provide the necessery help 
to a Court of fact to draw a proper irference. 


17. In this case two important persons 
namely Sadassiva (defendant No. 1) and 
Dangui who could throw proper light on the 
main issue, died before the stage of evidence. 
but both these persons were examired and 
cross-examined in the earlier summary suit for 
eviction between the seme parties. Appel- 
lants wanted to produce those statements in 
support of their case but the learned lower 
Court refused to admit them in evidence hold- 
ing that they were inacmissible as tney did 
not come within the purview of Section 33 
of the Evidence Act. | 
permission under Order 41, Rule 27, Civil 
Procedure Code to file certified copies >f these 
statements in this Court. 


18. These statements according to me 
were admissible under Section 33 of ~he Evi- 
dence Act and the learned lower Court wrong- 
ly refused to admit them. It was not in dis- 
pute that the earlier proceeding was between 
the same parties and the adverse party hadi 
the right and opportunity to cross-examine. 
There was a suggestion that under the Port. 
Civil Procedure Code a. party to the proceed- 
ing was not a witness on its own behalf but 
he could be: examined if the other party so 
desired. My attention was invited tọ Arti- 
cles 563, 564 and 641 of the Portuguese Civil 
P. C. It was argued that because of this 


_embargo, the scope of cross-examination was 


limited and Section 33 of the Evidence Act 
would net apply. This obiection must be 


Appellants have sought| ~- - 


- 
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rejected. The above quoted translation of 
the Portuguese Civil Procedure Code does aot 
alter the applicability of Section 33 Evideace 
Act because the only requirement under pro- 
viso 2 is that adverse party had the right end 


opportunity to cross-examine. As Sadassiva 


had been examined as a witness and was <elso 
cross-examined at length, this requirement vas 
fulfilled. 


19. It was then argued that Section 33 
Evidence Act was not applicable because the 
question in -issue was not the same in the 
first and in the second proceeding. This arzu- 
ment had prevailed with the lower Court. To 
appreciate this point we will have to look at 
the issues involved in the ficst suit. Though 
the scope of the earlier suit was limited to 
the issue of possession only, the pleadings 
in the written statement gave an elaborate 
account of facts showing that possession ‘vas 
always with the defendant (Sadassiva) and 
never with Rajaram Vagio or the plaint-ffs. 
The question of possession was substantially 
an issue in the present suit also as it was œe, 
and a very important one at that, of the 
various facts which proved the benami chera- 
cter of the transaction. It was not necessary 
that all the questions in issue should be sab- 
stantially the same (Krishnayya v. Venkata 
Kumara, AIR 1933 PC 202). 


20.. Statements of Sadassiva and 
Dangui recorded in the earlier suit betw2en 
the same parties were therefcre relevant under 
Sec. 33 of the Evidence Act. They should 
have been admitted in evidence by the lo-ver 
Court and since it did not do so, permis- 
sion is granted to file them in this Court. 


21. Statements of Sadassiva and 
Dangui (English translations along with the 
certified copies in Portuguese have been. filed), 
showed very clearly the background of the 
transactions resulting in the transfer of the 
property by Dangui in the name of Rajaram. 
Dangui an old man and a respectable basi- 
nessman not in any way hostile to Rajamm 
-Vaglo, fully supported tke statement of 
' Sadassiva as regards the nature of the transac- 
tions and source through which consideration 
-. passed. Dangui very clearly stated that the 
property had been purchased in his name by 
Sadassiva in public auction after he (Sadassiva) 
had paid off the decree holders of Rosaria and 
had become a subrogee or assignee of the 
decree. Dangui made no mistake about the 
real owner of the property. He also steted 
that possession was taken by Sadassiva alter 
the Court auction. Statement of Dangui tur- 
ther showed that he was pestered by Roszria 
for allowing her to sell the property and re- 
pay the loan. For this and for some other 
reasons he asked Sadassiva to find out scme 
other benami purchaser. Accordingly pro- 
perty was transferred at the instance of 
Sadassiva to Rajaram’s name both being 
close relatives. No consideration ever passed 
for this transfer from Rajaram to Dangui 30r 
was possession ever delivered. 


d 


S. R. Gaitonde v. J. J. Fenseca(Shukla Addl. J. C) [Prs. 18-25] Goa 15 


22.. Thus the statements of Sadassiva 
and Dangui recorded in the earlier suit showed 
very clearly that consideration for the purchase 
of the house had come from Sadassiva and not 
from Dangui. Dangui was only a benamidar 
for Sadassiva. 


23. Once the defence version about 
this primary transaction in respect of the suit 
property is accepted it will follow that the sub- 
sequent transaction between Dangui and Raja- 
ram Vaglo was fake, bogus and without con- 
sideration. Statement of Rajaram Vaglo on 
the point cannot be believed. It is inconsis- 
tent with the proved fact that consideration 
for purchase in the Court auction passed from 
Sadassiva and not Dangui. Secondly there 
was no explanation for sale of the property 
for a sum of Rs. 1,000/- when in the court 
auction it was purchased for Rs. 1,500/- as 
stated by Rajaram (P. W. 1) himself. Un- 
fortunately the learned trial Judge skipped 
over Rajaram’s statement completely and took 
a short-cut under the uncertain ground of 
burden of proof. 


24, Then the next important circum- 
stance is possession. It was held by the Judi- 
cial Commissioner’s Court (Exh. D.1) in the 
previous suit that possession was always with 
Sadassiva. This finding though not relevant 
to prove title, is relevant on the issue of pos- 
session. In that suit also Rajaram was plain- 
tiffs star witness and was disbelieved by the 
Judicial Commissioner’s Court with regard to 
his testimony about his possession. In the 
instant suit also, the conclusion would be 
same on the basis of the clinching evidence 
led by the defendant. Again on this point as 
well, the learned trial Judge went astray in, 
not examining the question of possession or - 
recording his clear finding thereon and instead 
wrongly trying to apply Article 1031 of the 
Portuguese Civil Code. He paid a lip ser- 
vice to the ruling in AIR 1974 SC 171 (supra) ` 
without trying to follow the principles Jaid 
down therein. The transaction in suit was 
not a case of ‘simulation’ which has an ele- 
ment of fraud in it. It was alleged to be a. 
‘benami’ and not ‘simulated’ transaction and 
so the tests to ascertain the true nature. there- 
of could not be found in Article 1031 of the 
Port. Crvil Code. 


25. Admittedly the management of the 
property was with Vaikunth Porob (D. W. 2). 
Rajaram Vaglo stated that Vaikunth’ was 
managing on his behalf and on his instruc- 
tions. Vaikunth denied this and supported in 
full defendants’ case that Sadassiva had been 
put in possession right from the beginning 
after the Court auction and he (this witness) 
was managing the property on his behalf. He 
also stated that Sadassiva used to stay in the 
house every year during summer season. No 
reason was given for discrediting the testi- 
mony of this witness. It is not necessary ‘to 
refer to other evidence because Vaikunth’s © 


. Statement sufficiently proved defendants’ pos- 


session at all relevant time. 
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26. The title-deed, as per the law in 
this territory remained in the office of the 
notary~ public and not with any party to the 
sale. Hence neither Sadassiva nor Dangui or 
Rajaram were in possession of the original 
title-deed, Plaintiffs/respondents’ advocate has 
drawn my attention to Ex. P.1 (Bill of ex- 
change) dated 8-2-1949 drawn by Dangui on 
Rosaria for payment of Rs. 3,500/- to Gonu 
Vaglo. This document did not create any 
right in favour of Rajaram Vaglo. It was 
nobody’s case that Dangui had purchased the 
property benami for Rajaram. It only showed 
that Gonu had advanced a sum of Rs. -3,500/- 
to Dangui. Now the suggestion that a part 
of this debt was adjusted towards the con- 
sideration of Rs. 1,000/- for purchase of the 
property by Rajaram appears to be an after- 
thought. The sale-deed Ex. P.2 (copy) makes 
no such.reference. It was also not shown how 
this loan became payable to Rajaram. No 
partition-deed or account book was produced 
to show that this amount fell to the share cf 

Rajaram. On the contrary this statement sup- 
' ported tacitly Dangui’s and Sadassiva’s state- 
ments that no consicearation ever passed and 
the transaction was just a sham one. Thus 
this document did not advance the case of 
the plaintiffs at all. 

27. The reason why occasions arose 
twice for such benzmi deeds was explained 
by Sadassiva and Dangui in their statements 
in the earlier suit, which have been taken on 
record. The reasons were that Sadassiva who 
was Rosaria’s neighbour did not want to come 
in light as a purchaser to avoid pestering by 
Rosaria. l 

28. In this way two important cir- 
cumstances viz. the source of consideration 
and possession of the property favoured an 
inference that the transactions in favour of 
.[Dangui and later in favour of Rajaram Vaglo 
were benami in character and the title re- 
mained with the real owner Sadassiva. This 
being the position plaintiffs did not acquire 
any title over the suit property by virtue of 
the sale deed in favour of plaintiff No. 2 
Apolonia executed by Rajaram Vaglo. Plain- 
. (tiffs were not entitled to the reliefs of declara- 
tion of title and recovery of possession. The 
suit was liable to be dismissed on merits as 
well, - ; 
` 029, The appeal is allowed and the 
decree of the learned lower Court is set aside. 
The suit is dismissed, with costs throughout, 


tes fees Rs. 100/- if certified. 
eee Appeal allowed. 
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TITO MENEZES, J. C. 
‘Raju Bapu Talavnekar, Petitioner v. 


-` Ramakant D. Clap, Respondent. 


Election Petn. No. 1 of 1974, D/- 17-6- 
1975. 
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Raju v. 


Ramakant A. I. R. 


(A) Representation of People Aci (1951), 
Ss. 83 and 123 (© — Election petiticn alleg- 
mg corrupt practice — Concise statement of 
material particulars net given — Petition held 
liable te be dismissed. 

Where in the election petition challeng- 
ing the election on the greund of corrupt 
practice under S. 123 (6) the election petitioner 
had merely quoted the words of :he sec- 
tion and he had not specified whether the ex- 
penditure in connection with the election 
alleged to have been incurred in excess of the 
permitted expenditure was incurred by the res- 
pondent or by his agent or by both. 

Held that the petitioner failed ta give in 


his election petition, a concise statement of .-” 


the material particulars, within the meaning 
of Section 83 (1). The corrupt practize beirig 
the only ground of challenge of»the election, 
and the petitioner bavinz failed to give mate- 
rial particulars the petition was liab- to be 
dismissed. 1959 (3) SCC 685; AIR. 1969 SC 
1201 and AIR 1972 SC 515, Rel. on. 
(Paras 13, 14) 
The petitioner gave certain items but he 
did. not state that the banners, posters, petrol 
and so on mentioned in those items were paid 
for by the respondent or that the respendent 
authorised to pay them or that they were 
paid by the election agent of the respondent. 
Such a statement was essential, because even 
though expenses mav have been incurred with 
the banners, posters, petrol and so om, as the 
possibility exists that such expenses may have 
been incurred by the friends or supporters 
of the respondent or by the party to which 
the respondent belonged, the expenses must 
specifically be stated to have been incurred 
by the respondent or by his election agent or 
otherwise authorised by the respondent. 
| ‘Para 8) 
The Act envisages the existence of free 
work done by volunteers and simi@arly of 
free election expenses made by the supporters 
of the candidate. -Para 8) 
(B) Representation of the Peaple Act 


(1951), ‘Ss. 123 (6) and 77 — Section 123 (6 
is relatable only to Cl. (3) of S. 77. 


The failure to produce accounts of the © 


election expenses or mistakes and omissions in 
the accounts does not attract the provisions 
of Section 123 (6), as such failure may relate ` 
to clauses (1) and (2) of Section 77, and not 
to clause (3), which, is the only ciause to 
which Section 123 (6) is relatable. {Para 6) 


(C) Representation of the People Act 
(1951), Ss. 123 (6) and §3 — Consent to com- 
mission of corrupt practice — Dees not 
amount to commission of corrupt practice. 


The - consenting by a candidate of the 
commission of a corrupt practice by another 
person does not amount to the comm ssion of 
a corrupt practice under Section 123 (6). 
Therefore, in the absence of a specific allega- 
tion that the respondent has committed and 
has not merely consented the commBsion of 
a corrupt practice under Section 123 (6), no ` 
cause of action is disclosed. (Para 12) 
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AIR 1976 GUJARAT 1 
B. J. DIVAN, C. J. AND 
M. P.. THAKKAR. J. 
Shantilal Chandrashenkar and an- 
other, Appellants v. Bai Basi. Respondent. 


Letters Patent Appeal No, 145 of 174, 
D/- 27-8-1974.* 


(A) Civil P. C. (1908), O. 41. R. 11 (1) 
and (2) and R. 17 and. O. 17, R. 3 — Ap- 
pel ant or his counsel absent at admission 
Stage — Appellate Court cannot dismiss 
appeal on merits. M. C. A. No. 409 of 
1971 (Gui), Reversed. 


, An appeal posted for admission can- 
not, for non-appearance of the appellant 
or his counsel, be dismissed on merits, al- 
though the Court mav on merits admiz it 
overlooking such default, The  otner 
courses open in the circumstances are tiat 
it may adjourn the appeal to another date 
or dismiss it for default. Power to cis- 
miss a suit on merits under O. 17. R. @ in 
._ the event of Plaintiffs default is sigmfi- 
cantly absent under O. 41. R. 11. At che 
admission stage, the Court has not the 
benefit of the arguments and the narra- 
tion needed for a disposal on merits. Tnet 
the Court has no such power is furtrier 
confirmed by the circumstance that even 
at the stage of final hearing of the apreal 
an order dismissing the appeal on mevrits 
cannot be passed under O. 41. R. 17. 
Rule 19 provides for re-admission of the 
appeal dismissed under R. 11 or R. 17. 
AIR 1962 Puni 82. Followed: AIR 1966 All 
1 (FB). Referred: AIR 1967 All 47 Ob- 
servations held obiter) — M. C. A. No, 409 
of 1971 (Gui), Reversed. 

(Paras 7. 9 and 10) 


*(Against decision of D. P. 
2i, C. A. No. 499 of 1971). 


1S/JS/D517/75/TVN 
1976 Gui/l I 


Desai, J. in 


G—27- 


(B) Civil P. C. (1908), O. 41, Rr, 30, 


11 and 17 — Appeal can be dismissed on 
merits only under R. 30. ‘(Paras 11 and 12) 


(C) Civil P. C. (1908), O. 41, R. 11 and 
R, 19 — Appeal at admission stage — Ap- 
pellant and counsel absent — Dismissal 
on merits read as dismissal for default. 
(Para 12) 
Cases Referred: Chronological Paras 
AIR 1967 All 47 
AIR 1966 All 1 = 1965 All LJ 462 Hey 
AIR 1962 Puni 82 = 
156 
(1873) 20 Suth WR (Civil) 425 4 
(1871) 15 Suth WR (Civil) 193 = 6 Beng 
LR App 120 4 
R. M. Vin. for Appellants: R. K. Abi- 
chandani, appeared as Amicus Curiae, for 
Respondent. 


ILR (1962) 1 Puni 
. l1 


DIVAN, C. J.:— The main question ` 


which arises for our consideration in this 
appeal is whether under O. 41. R. 11. sub- 
rule (1) of the Code of Civil Procedure, it 
is open te the appellate Court to dismiss 
the appeal before it on merits of the case 
even though the appellant or his pleader 
may be absent at the time when the aw- 
paal is called on for hearing. D. P. 
Decai, J., sitting singly. has taken the 
view that the Appellate Court has such 
power under Order 41. Rule 11 (1) and 
this appeal has been filed against the 
order passed by him refusirg to restore 
the appeal and re-admit it under its ori- 


ginal nuraber under the provisions of. 


O. 41. R. 19. 


2. The facts giving rise to this 
Letters Patent Appeal are as follows. On 
July 1, 1971 D. P. Desai. J., was sitting 
singly for admission and at that time Se- 
cond Appeal No, 218 of 1971 came up for 
admission before him, On that day he 
passed the following order :— 


“Mr. Vin absent, Having gone through 


the julements of the Ccurtc Below and 


, 
g 
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the memorandum cf appeal, I see no rea- 
son to admit this appeal. Dismissed,” 
Thereafter Mr. Vin moved the Court by 
Miscellaneous Civil Application No. 409 
of 1971 for readmilting the’ appeal on file 
and fixing it again for admission and his 
contention was that on July 1. 1971 when 
the appeal was caled out, he was pre- 
vented ‘from appeéring before D. P. De- 
sai, J., on account of sufficient reasons, 
On November 24, 1971 R, P. Desai, J. 
passed the following order on the appli- 
cation filed by Mr. Vin :— 


"Rule, Notice to the members of ‘the 
Bar as ordered on the office (note) in 
C. R. A. No. 602/71. To be heard wita 
C. R. A. No. 602/71.” i i 
The ground given in the application for 
setting aside the order of dismissal and 
re-admission of the appeal on file was thet 
Mr. Vin was busy with some other matter 
in some other Court when the Second Ap- 
peal was called out‘on Julv 1. 1971 be- 
fore D. P. Desai, J., for ‘admission. This 
ground was not controverted by the other 
side- and, therefore, the learned Single 
Judge proceeded on the basis that Mr. Vin 
could not appear. before him at the stage 
of admisSion because he was engaged in 
‘some other matter before another Judge 
of this High Court. In his judgment and 
order on the Miscellaneous Civil Applica- 
tion for re-admission of the” Second Ar- 
peal on file and ‘for restoration, D. P. 
Desai, J.. made it clear that when the 
matter was called out for admission along 
with several other matters fixed on July 
1. 1971, no mention was made on behalf 
of Mr. Vin kefore the learned Judge that 
Mr. Vin was busv in some other Court 
and, therefore, the matter misht be kept 
' back for sometime in order to enable him 
to come ‘and make is submissions before 
D. P. Desai. J.. nor was the matter trans- 
ferred to another advocate under the right 
given to an adyvocete under Rule 17 of 
. the High Court Appellate Side Rules, It 
was made clear by D. P. Desai. J... that 
it was not incumbent on Mr. Vin to trans- 
fer the matter to another advocate. be- 
cause he was engaged or was: likely to be 
engaged in some other Court, He only 
took note of the fact that this right was 
not exercised in the present case. 


3: It was urged by Mr. Vin be- 
fore the learned Single Judge at the hear- 
ing of the Miscellaneous Civil Application 
that an order of dismissal on merits could 
not be passed by the Appellate Court 
under Order 41, Rule 11(1) when. the 
party or his advocate was absent on the 
date fixed for heering the party or the 
advocate. The submission was that there 


- was no jurisdiction in the: Court to pass 


such an order and that Order 41. Rule 11 


(1) contemplated hearing of the party cr . 


his Pleader Lefore the matter was dismis-. 


Basi (Divan C. J.) 


A. I, R, 


sed summarily on merits. It was also 
urged that the only course left open to 
the Court while dealing with a matter 
fixed for hearing under O. 41, R. 11 was 


‘to adjourn the matter if the partv or his 


pleader did not appear and make submis- 
Sions or to dismiss the matter for default 
under sub-rule (2) of Rule 11. It was 
contended’ before D. P, Desai, J.. in the 
Miscellaneous Civil Application that the 
order passed by the Court was on the 
face of it illegal ‘and a nullity and, 
therefore, the order could be raviewed 
either under the provisions relatinz to re- 
view or under Section 151 of th= Code. 
D.I P. Desai, J., has made it clear that if 


the order passed by him on July 1. 1971 


were to be read as an order for dismissal 
for default, there was sufficient ground 
made out by Mr. Vin for restoration and 
re-admission of the matter So taat the 
matter may be placed down onc2 again 
for admission, It is in the light of this 


. history of the matter that we will now 


proceed to deal with this appeal. 

4.- Before proceeding furthar with 
the case. we mav point out that as far 
back as 1873. a Division Bench of the 
Calcutta High Court had taken the vi ‘ew 
in Mohesh Chunder Bose v. Thakoor Dass 
Gossamee,- (1873) 20 Suth WR (Civil 
Rulings). 425, that where a Judge. on the 
non-appearance of the appellant in per- 
son or by pleader. instead of observing 
the direction of the law. namely. Civil 
Procedure Code of 1859. Section 346. goes ` 
into the merits of the case and vives a 
judgment against the appellant. ihe ap- 
peal must be considered as dismissed for 
default of the appellant in appearing: and 
an application for re-admission end re- 
hearing cannot be treated as one for re- 
view. but must be entertained under Sec- 
tion 347. Sir Richard Couch. C. J- roint- 
ed out in his judgement in the case that 
when the appeal was called out before 
the District Court though three pleaders ` 
had been retained bv the appellant. all 


‘the three were engaged in other Courts 


at the particular moment and hence not 
one of them appeared before the District 
Court when the matter was caled out. 
The learned District Judge. instead of dis- 
missing the appeal for the non-appear- 
ance’ of the appellant in person or by 
pleader, appeared to have thought that it 
was his duty to see what were the merits 
of the case and accordingly he save a 
judgment in which, after saying that the 
onus was upon the plaintiff and that he 
only produced certain witnesses, the Dis- 
trict Judge observed that he corsidered 
that the evidence was not sufficient to 
establish the plaintiffs title and >ust an 
old occupant, Sir Richard Couch observ- 
ed that the District Judge was wrong in 
taking that cource, He ought to have ob- 
served the direction of the ‘aw snd acted 


= 
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under S. 346 of the Code of Civil Prcze- 
dure, It was observed that in an ear ier 
decision reported in (187%) 15 Suth WR 
(Civil) 193, it was held that where a Jucge 
does as the District Judge had done in 
this case, the appeal must be conside:ed 
as having been dismissed for default of 
the appellant in appearing and Sir 
Richard Couch observed :— 

"Perhaps it ought to have occurzed 
to the Judge that it was not a satisfactery 
way of considering or of deciding uon 
the merits of the case when he did rot 
hear what the appellant had to say in 
support of his case.” 


and finally it was observed :-— 


“There has been an erroneous prote- 
dure of these Courts which vitiates -he 
decision that is appealed from, and we 
think the decrees must be set asice end 
the case rernuuded for re-~hearing.”’ 


Thus, nearly a century back. the viw 
was taken by the Calcutta High Court 
that when the appellant or his advoc:te 
is absent at the time when the matter is 
called on for hearing. the correct cou7se 
is to dismiss the appeal for default n- 
stead of deciding the apr2al on merits. 

5. Before proceeding to «:onsicer 
the provisions of Order 41. Rule 11 end 
the other relevant provisicns of the Ccde 
of Civi] Procedure. it is necessary tc point 
out that under Order 41, Rule 1. sib- 
rule (2) the memorandum of appeal has 
to set forth. concisely and under ‘disticct 
heads, the grounds of okjection te the ge- 
cree appealed from withcut anv argument 
or narrative: and such grounds have to ne 
numbered consecutively. Every app:al 
has to be preferred in the form of a 
memorandum signed ty the appellant or 
his pleader and presented to the Court or 
to such officer as it appoints in this ke- 
half. The memorandum has to be 
companied by a copy of the decree zv- 
pealed. from and of the iudgment on 
which it is founded unless the Appellste 


Court dispenses with the copy of the jucg-. 


ment. It is clear, therefore, that whk=2n 
the appellate Court purpcrts to take ap 
for hearing on merits at the admission 
stage an appeal before it. it has onlv rot 
a copy of the decree egainst which the 
appeal has been filed and a copv of fie 
judgment on which the decree is found <d, 
and without anv argument or narrative, 
the grouuds of objection to the decr3e 
appealed from. At that stage. in view of 
the provisions of Order 41. Rule 1. ine 
Appellate Court has net got the benefit 
of the arsument or the narrative in stu- 
port of the vase of the appellant. Uncoer 
Order 41, Rule 11 it is. prov ted— 

1L D The Appellate Court, afer 
sending for the record if it thinks fit 30 
to do, and after fixing a dav for hearing 
the appellant or his nleader and hearing 
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him accordingly if he appears on that dav. 
May dismiss the appeal without sending 
notice to the Court from whose decree the 
appeal is preferred and without serving 
notice on the respondent or his pleader. 


(2) If on the dav fixed or anv other 
dav to which the hearing mav be adiourn- 
ed the appellant does not appear when 
the appeal is called on for hearing. the. 
Court may make an order that the appeal 
be dismissed, 


(3) The dismissal of an appeal under 
this rule shall be notified to. the Court 
tom whose decree the appeal is prefer- 
re d 


Under Order 41. Rule 19. where an ap- 
peal is dismissed under Rule 11, sub- 
rule (2), or Rule 17 or Rule 18. the appel- 
lant mav apply to the Appellate Court for 
the re-admission of the appeal: and, 
where it is proved that he was prevented 
by any sufficient cause from appear ng 
when the appeal was called cn for hear- 
ing. the Court shall re-admit te appeal 
On such terms as to costs or otherwise as 
it thinks fit. Rule 17 provides for tte 
hearing of the appeal after it has been 
admitted and the notice of the admission 
of the appeal] has been served on the res- 
pondent. Under Ord2r 41. Rule 17 where 
on the day fixed. or on any other day 
to which the hearing mav be adjourned, 
not appear when 
the appeal is zalled on for hearins, the 
Court may make an order that the ap- 
peal he dismissed; . Where the appellant 
appears and the respondent Joes not ap- 
pear, the appeal shall be heard ex parte. 
Under Order 41. Rule 18 where on the 
day fixed, or on any other dav to which 
the hearing may be adjcurned, it is found 
that the notice to the respondent has not 
been served in consequence of th2 failure 
of the appellant to devosit. within tre 
period fixed, the sum required to defray 
the cost of serving the nctice, the Court 
may make an order that the appeal be 
dismissed. Provided that no such ordat 
Shall be made although the notice has not 
been served upon the respondent. if on 
any such day the respondent appears when 
the appeal is called on for hearing. It is 
Clear that when an appeal is dismissed 
for detault, either at the stage of order 


‘under Order 41. Rule 11, sub-rule (2) or 


dismissed for default under Order 41, 
Rule 17. sub-rule (1). it is oven ty the 0p. 
pellant to show that he was prevented by 
any sufficient cause from appearine when 
the appeal was called on for hearing on 
the earlier occasion and on so satisfying 
the Court. he can get the appeal re-ad- 
mitted on the file and thereafter have the 


matter disposed of after hearing the ap- 


pellant or his advocate. The two stages, 
one contemplated by Order 41. Rule 11 
and Order 41, Rule 17 are distinct stages, 


where the matter has not vet been ad: 
mitted and notice to the respondent: has 
not yet been issued, Order 41. Rule 17 


deals with the stage where the notice has 


been served on: the respondent and where 
he appears in that case or if he does not 
appear, the appeal has been heard ex 
parte, 


6. Coming now to the wording of 
Order 41, Rule 11, sub-rule (1). it is obvi- 
ous when read in the context of suk- 
rule (2), that at the admission stage. the 
appellate Court may send for the record 
of the case if it thinks fit so to do and it 
has to fix a cay: for hearing the appellant 
or his pleader regarding the admission of 
the appeal. If the appellant or his plea- 
der appears on the dav 
at the admission stage after hearing him 


accordingly. the appellate Court mav dis- 


miss the appeal without sending notice to 
the Court from whose decree the appeal 
is preferred and without serving notice 
on the respondent or his pleader, Thus it 
‘is open to the appellate Court after hear- 
ing the appellant or his pleader to dismiss 
the appeal summarily under Order 41, 
. Rule 11, sub-rule (1). However, if on the 
day fixed for the, admission of the appeal 
Or on any other day to which the hearing 
may be adjourned the apnéllant does not 
appear (and in. this context the non-ap- 
pearance of the advocate of the appellant 
would stand on the same footing as .non- 
appearance of the appellant himself) when 
the appeal is called on for. hearing. for 
admission, the Court may make an ‘order 
that the appeal be dismissed, - It is clear 


` that under the scheme of O.-41, R., 11/both, - 
’ the contingencies which are likely to hap- 
pen are dealt. with. namely. what is to he. 
done when the appellant or his pleader ap- 


. pears when the matter is taken up for 
hearing for admission and when he does net 


xed for hearing . 
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to cause the attendance of his 
witnesses. or to perform any other act 
necessary to the further progress of the 
suit, for which time has been allowed to 
decide the suit forthwith on such mate- 
rials as may be or the record of the case 
on the date to which the matter hag been 
adjourned tor doing anv of the things 
mentioned above. No such specific power 
to dispose of an appeal on merits at the 
admission stage’ has been conferred. on the 
Appellate Court in the: absence of the ap- 
pellant or his advocate. So far as. the 
admission stage of the apveal is concern- 
ed. it mut be borne in mind that the 
arguments and the narration which are 
highly necessaiy for the disposal of the 
appeal even at the. admission stage. are 
not before the appellate Court. because 
under Order'41, Rule 1. ‘sub-rule (2). che 
memorandum of appeal cannot -contain 
any argument or narrativ:, it can only 
contain the grounds of objections to the 
decree appealed from and not any argu- 
ment or narrative Under these circutn- 
stances. it is obvious, that the appellate 
Court would be without the benefit of the 
narration or the arguments if it were to 
proceed to dismiss on merits an appeal at 
the admission stage. As we have pointed 
out. the specific Dower conferred on a trial 


dence, or 


- Court under Order 17. Rule 3 is not ae 


ferred: upon the Appellate Court and. 


= Our opinion. looking to the scheme of the 


Code of Civil] Procedure,’ and particularly 
the scheme of Order 41.: Rule 11. as con- 


. trasted with the scheme. of O. 17, R. 3. it 
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appear, If he appears, it is open to the . 


Court tọ dismiss the matter summarily 
after hearing the appellant or his advocate, 


If he does not appear, the Court can pass. 


an order that the appeal be dismissed ‘for 
default or it mav adjourn . the matter to 
some other date when the appellant or his 
advocate has not appeared. It may even 
pass an order admitting the apneal-if the 


-Court is satisfied that the matter deserves. 


to be admitted. The main question, how- 
ever, 
the matter on merits in the absence of the 
appellant or his advocate. ` ` 
z: 

context of the trial of original suit or 
the matter before a trial Court. the-legis-~ 
lature in terms has provided under O.'17. 


R. 3 that it is open to the trial Court to`. 


proceed to decide. the suit on merits where 
any party to a suit to whom time has 
been granted fails to produce his evi- 


- 


is whether the Court can dismiss- 


We may point out that in the 


is- not. correct to read ‘by impl'cation `a 
power in the Appellate Court to dismiss 


-the appeal on merits. Further, the words 


“may make an' order that the apveal be!’ 
dismissed” occurring in: Order 41, Rule 11, 


‘sub-rule (2) clearly indicate that the Court 
‘even in the absence of the advocate may 


admit ‘the appeal or mav adjourn it to an- 
other date or. .may dismiss the apneal for 
default if on ‘the date fixer. for admission 
or any other date te whch the hearing. 
for admission is adjourned, the appellant 
or- his advocate does not appear. -It is 
Only if the appellant or his advocate ap- 
- pears on that day that the- Court is em- 
powered. under Order 41, Rule 11, sub- 
rule (1) to dismiss the appeal summarily 
without sending notice to the Court from 
whose decree the appeal is preferred and 
without serving notice on the respondent 
or his -pleader, The same language which 
is to be found in Order 41, Rule 11 sub- 
rule (2) is to be found in Order 17. Rute 1, 
namely, that where at the stage of final 
_heering of the matter. after the appeal has 
been admitted and notice has been issued, 
to the. respondent and is properly served 
upon him, if on the date fixed fcr the final 
hearing of the matter, or on any other 
day to which the hearing may-be adjourn- 
ed, the appellant or his advocate does not. 
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appear when the appeal is called on for 
hearing the Court may make an order 
that the appeal be dismissed. It must be 
noticed that the words used by the Le- 


_ pislature in Rule 11(2) and Rule 170) of © 


Order 41 are almost idantical. If under 


Order 41, Rule 19 in the event of an order. 


of dismissal passed under Rule 17 on suffi- 


cient cause being shown for non-apvear-. 


ance when the appeal was called om: for 


_ hearing. the appeal can be re-adm_tted,: 


that is, restored, it is difficult to imagine 
why a different type o7.order should be 
passed when the appeal is dismissed- at 
the time when at the admission stage on 
the day fixed for the admission or or any 
other day to which the hearing mav be 
adjourned, the appellant or his advocate 
does not appear when the appeal is called 
on for hearing. It is nowhere cortem- 
plated under Order 41, Rule 17 that at 
the stage of final hearing of the appeal an 
order of dismissal on merits can be pass- 
ed and it is too much ty believe that the 
Legislature conferred power upon the 
Appellate Court to dismiss an appeal on 
merits at the stage of admission if. when 
the matter is called on for hearing at the 
admission stage, the appellant or his ad- 
vocate is absent. 


l 8. The decision of the Allal-abad 
High Court on which D. P. Desai, J. re- 
lied in support of his canclusion that it is 
open to the Appellate Court to dismiss an 
appeal on merits even at the adm'Ssion 
stage is in Prem Prakash v. Ram Pratap. 
AIR 1967 All 47. According to D: S, 
Ma’hur; J.. sitting singly in that case. 
Oroer 41, Rule 11 (1) can be: given only. 


one interpretation. namely. that in case 


of absence of the appellant. or his pleader 


in spite of communication to him oë the. 


day for hearing. it is ir the discretion of 
the Appellate Court either to dismiss the 
appeal on merits by proceeding under 
sub-rule (1). or to dismiss the appeal for 
default by proceeding ynder sub-rul? -(2). 
Where the Court decides to dismiss “the 
appeal on merits under ‘sub-rule (1% the 
only remedy availavle to the aggreved 
party is to challenge tke order if it is a 
decree in the appeal. But jf the abùeal 
is.dismissed for default under sub-rule (2), 
the aggrieved party has the remecv to 
apply for restoration under’O. 41, E. 19. 
According to Mathur. J.. where it’ is clear 
from the order that the appeal ‘pref2=rred 
by the appellant. was dismissed on merits 


and the matter was also not such thet the. 
appellate Court should not have dismis- . 


sed the appeal under sub-rule (1). the 
order is and must be.deemed to be under 
that sub-rule and. as stch. no application 
under Order 41, Rule 19 is-maintairable. 
It was further held that-sub-rules (1 and 
(2) of Order 41. Rule 11 govern different 
kinds of cases and it cennot be said that 
there exists any conflict between - these 
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two. Now, on a perusal of the facts of 
the case before Mathur, J.. it is clear that, 
as a matter of fact, the entire observa- 
tions regarding Order 41. Rule 11 are 
obiter gs we will now proceed to explain. 


9. In that particular case the ap- 
pellant before the High Court was the 
defendant. He was appealing against the 
order passed by the District Judge of 
Kumaun dismissing his application under 
Order -41, Rule 19 for restoration of the 
appeal which had earlier been dismissed 
on merits, But it was the case o£- the 
original defendant that the appeal had 
been dismissed for default under O. 41, 
R. 11. Mathur, J., found that the Dis- 
trict Judge had not worded his order pro- 
perly, but what he apparently meant was 
that the appeal had been dismissed on 
merits under Order 41. Rule 11(1) and 
consequently no application under O. 41. 
R. 19 for restoration of the apneal was 
maintainable and the only remedy avail- 
able to the party was to challenge the de- 
cree passed in the appeal by wavy of Se- 
cond Appeal. Paragraph 2 mentions. that 
the suit instituted by the original plaintiff 
was decreed ex parte by the trial Court 
when the defendant did not put in ap- 
pearance on the date. fixed for hearing. 
The defendant applied for restoration of 
the suit after setting. aside the ex parte 
decree, but the application was dismissed. 


It is, therefore, clear that the defendant ` 


had applied to the.trial Court under O- 9. 
R. 13 for .setting aside the ex parte de- 
cree and the trial Court had dismissed 
that application. The original defendant 
thereafter preferred an appeal against the 


order refusing to set aside the ex parte 


decree. That appeal. was listed for. ad- 
mission on Julv 1. 1961. The notice of the 
date of hearing was- given to the counsel 
for the original defendant but on the date 
fixed, that is, July 1. 1961. neither the 
original defendant who was the appellant 
before .the ‘District Court nor his counsel 
put in appearance and the District Judge 
decided to dismiss the appeal on merits. 
The Allahabad High Court held that such 
an inference could be drawn from the 
following words used in the order dismis- 
Sing the appeal: 


“The reasons given by dhe ee 
Munsif for refusing the application ere, 
in mv opinion proper.” 


The defendant who was the appellant be: 
fore the District Judge treated the order 
of dismissal to be for default and moved 


-an application under Order 41. Rule 19 


for setting aside the order and for re- 


‘admission of the anpeal for hearing. The 
- application was dismissed under the order 


under appeal which ran as under :-— 
"The appeal- having been dismissed 

under Order.41, Rule 11, I do not think 

I can restore it to its nomber, The ap- 


i 
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plicant has his remedy by appeal, 
jected.” 


It is, therefore, clear that the appeal 
which the original defendant had. prefer- 
red to the District Ccurt was an. ‘appeal 
against the order refusing to set aside an 
ex parte decree and it could only be an 
appeal under Order 43, Rule 1. clause (d), 
namely. an appeal against an order under 
Rule 13 of Order 9 rejecting an applica- 
tion for an-‘crder to set aside a decree 
passed ex parte. It was, therefore, what 
is known as an Appeal.from Order. The 
Rules of Order’ 41, apoly. as far as may 
be, to Appeals from Orders, Under Sec- 
tion 104. sub-section (2) .of ‘the Code of 
C’vil Procedure; no appealiliės from any 
Order passed in Appeal because Sec 104 
provides that an A-peal shall lie from the 
Orders mentioned in Order 43 and no fur- 
ther Second Appeal lies from any order 
passed in- Appeal from Order. It is thus 
obvious that the appeal heforé the High 
Court with which Mathur, J.. was deal- 
ing was not maintainable. the Appeal be- 
ing against an Order passed by the Dis- 
trict Court in an appeal before him under 
the provisions of O. 43. R. 1-(d). It is 
thus clear that whatever has been observ- 
ed by Mathur. J., in Pram Prakash v. Ram 
Pratap (supra) is clearly obiter. Accord- 
ing to Mathur. J.: in the abov case, the 
Legislature * -intentionally incorporated the 
words “if he appears on that''day” in sub- 
rule (}). making-it clear that the hearing 
of the appellant or his pleader shall inot 
be a material part of the vassing of an 


Re- 


order of dismissal under sub-rule. (1). In` 


other words, the Appellate Court: shall 


have jurisdiction to pass* an order under. 


sub-rule (1) after hearing the appellant 
or his pleader. or without hearing him. 
for so long'as a dav er hearing had been 
fixed and information ‘thereof was com- 
municated to the appellant or his pleader, 
When the Legislature intentionally added 
the above words in sub-rule (1). pe 
Courts of law shall not be justified ` 

treating them as superfluous or in dis- 
regarding their effect. According to him. 
sub-rule (1) can be giver. only one inter- 
pretation, namely. that.in case of absence 
of the appellant or his pleader in spite of 
communication . to. him of the dav for 
hearing. the Appellate Court has the.dis- 
éretion either to proceed under sub- 
rule (1) by dismissing the appeal on merits 


or to proceed under sub-rule (2) bv dis- . 


missing the appeal for default. With res- 


pect to Mathur. J.. and with respect to `. 


D. P. Desai. J. we are unable to agree 
with this line of reasoning. Reallv speak- 
ing, sub-rule (2) of Rule 11 deals with 


precisely the stage referred to in sub-. 


rule (1). At that stage if the appellant 
or his advocate appears. ‘the matter can 
be dealt with under sub-rule (1). If ‘he 
does not appear. the matter has to be dealt 
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A.IR. 
with under sub-rule (2), The Legislature’ 
has been very clear under Order 41, 


Rule 11 and by’ implication a power of 
dismissing the appeal on merits, when no 
such power has been conferred in ex- 
press terms, cannot be assumed bv the 
appellate Court to itself. As a matter ofj. 
fact, it would be reading much more into 
the wording of Order 41, Rule 11 than 
what the’ Legislature: has intended to` 
provide by-that sub-rule if a power in the 
appellate Court to dismiss the appeal on 
merits were to be read into the provisions 
o? sub-rule ( 1) of Rule i. 


10. In Babi Ram v. Bhagwan Din, 
AIR 1966 All 1, a Full ‘Bench of the Al- 
lehabad High Court has dealt with the 
provisions of Order 41. Rule 17(1) and 
Rule 30 and it has held that the most im- 
portant feature of Order 41, Rule 17 {1) 
ig its permissive character. The -use of 
fhe word ‘may’ or ‘shall’ is not decisive 
or the enabling or imperative nature of a 
statutory provision -and there may be 
cases where, having regard to the nature 
and object of the. act contemplated bv a 
statute .and to the rights of persons for 
whose benefit it is to be done, the word 
‘may’ has to be read as imposing .a duty 
as well, According to the Full Bench’ of 


` fhe Allahabad High Court. there is noth- 


Ing in the nature and obiect of ‘the act 
empowered bv Order 41. Rule 17 (1). nor 
is there’anv such right in the person for 
whose benefit- the power has~been con- 
ferred, to couple the power with the duty 
to. do that- act and no qther. Under O. 41, 
R. 30 of the Code of Civil Procedure. the 
appellate Court. after hearing the parties 
or their ` pleaders and referring to any 
part of the proceedings. whether on ap- 
peal or in the Court from whose decree 
the appeal is preferred, to which refer- 
ence may be considereé€ necessary. shal] 
aronounce judgment in open Court, either 


~ at-once or on some future dav of which 


notice shall be given to.the parties or 
their pleaders. In terms Rule 30 speeks 
about. the Avpellate Court passing. its 
judgment after. hearing. the parties ` and 
When-‘the party or plea- 
ders are not heard’ and when the date 
fixed for hearing the appellant or the ad- 
vocate dos not appear wher the. matter 
is called on for hearing. the Court mav 
make an “order that the appeal be dismis~ 
sed. The other alternative to the Court 
ig to adiourn the matter to some other 
date and-it.is clear in the light of O 41, 
R. 17 that where the matter has been dis- 
missed ‘under O 41. R. 17. it is treated 
as an ‘order of dismissa] for default and 
not of dismissal“on merits of the case 
Reading ' the scheme, therefore. of O 41. 
R. 17 in the context of O. 41. R 19. it is 
clear that the only orde- which the Court; 
can’ pass under Order 41; -Rule 17 is an 
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order for dismissal for default since when 
an order of dismissal is passed under 
Order 41, Rule 17, it is open to the ap- 
pellant or his pleader to have the maiter 
restored or re~admitted on showing suffi- 
cient cause to the satisfaction of the Ap- 
pellate Court regarding his absence at the 
time when the matter was called con for 
hearing at the final hearing stage. With 
respect to the learned Judges of tke Al- 
lahabad High Court, therefore, we are 
unable to agree with their conclusions 
that the appellate Court under O. 41. R. 17 
has also the option of considering tke ap- 
peal on merits and confirming. vary.ng ‘or 
reversing the decree appealed again:t. It 
is true that in the absence nf the zppel- 
lant or his advocate an‘order mey be 
passed in his favour and to that extent the 
Appellate Court may decide the matter 


Jon merits in his favour but if the matter 


is to be dismissed, it cannot be dismissed 
on merits under Order 41. Rule 17 That 
is the distinction which we want to make 
as against the observations of the learned 
Judges of the Full Bench of the A_laha- 
bad High Court. 


ii. We find that the reasoning 
which has appealed to us also appea ad to 
P. C. Pandit, J., of the Punjab High Zourt 
in Kundha Singh v. Punjab State, ATE 1962 
Puni 82. There the learned Single Judge 
of the Punjab High Court was dealing 
with a situation under Order 41, Rule 17 


- and he held that under the provisicas of 


Order 41, Rule 17, a Judge is not ermitled 
to dismiss an appeal on merits if the ap- 
pellant is not present on the date cf the 
hearing, An appeal can be dismissed on 
merits only under Rule 30 of Order 41, 
after hearing both the parties. He point- 
ed -out that under Order 41, Rule 1” the 
appellate Court has a discretion tc dis- 
miss the appeal in default or to adjourn 
it to some future date, But it is nc: au- 


thorised to dismiss the same on merits in 


the absence of the appellant. or his :dvo- 
cate. He dissented from the views cf the 
Allahabad and the Patna High Ccurts to 
the contrarv. He also held. as was done 
by Sir Richard Couch in the decision de- 
livered in the Calcutta High Court ir 1873 
that where instead of dismissing th: ap- 
peal for default the Appellate Cour: dis- 
missed it on merits, the order dism_ssing 
the. appeal on merits in the absence of 
the appellant would be treated as an order 
of dismissal for default; such an order 
cannot come within the definition c2 the 
word ‘decree’ as given in Section 2, sub- 
section (2) and, therefore. no appeal lies 
from‘such an order and the only remedy 
of the aggrieved party is to move an ap- 
plication under Order 41. Rule 19. We 
agree with the reasoning of the lez:rned 
Single Judge of the Puniab High 'Zourt 
since the line of reasoning’ which hës ap- 
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Pealed to us, also appea:ed to him in thet 
case, 

12. In oür opinion, on an analvsis| 
of the provisions of Order 41, Rule 1li 
read in the light of the scheme of O. 41! 
R, 1, O. 41. R. 17, O. 41, R 19 and O. 41, 
R. 30 and the identical languarve to be 
found in O. 41, R. 11 (2) and ©. 41. R. 17| 
(1), it is obvious that it is not open to anl 
on 
merits at the admission stage: if when nd 





matter iş called on for hearing. tne ap- 
pellant or his advocate is absent.. The 
only order which the Appellate Court can| 
pass in such circumstances is to dismiss 
the metter for default and even if the 
appellate Court’ purports to dismiss the 
appeal on merits, it must be read as an 
order of dismissal of the appeal for de- 
fault. Under these circumstances, with 
respect to him. we are unable to agree 
with the conclusions of D. P. Desai. J.. 
and, in our opinion, the Appellate Court 
having no jurisdiction to dismiss an ap- 
peal on merits at the admission stege, 
whatever might have been observed in 
the order dated July 1, 1971 regarding 


‘the merits of the case must be disregard- 


ed and the Miscellaneous Civil Applica- 
tion must be treated as an application for 
restoration and re-admission under C. 41. 
R. 19. Since D. P. Desai, J., has held that 
there was sufficient cause for Mr. Vn’s 
non-appearance on July 1. 1971 when the 
matter was called on for hearing at the 
admission stage, jt ig clear that the matter 
should be restored and re-admitted so that 
it can be taken up for admission once 
again, A 


"13 We had asked Mr. R. K. Abi- 
chandani to appear as an Amicus Curae 
and to ^nelp us by looking up the authori- 
ties and we express our aporeciation and 
our gratitude to him for the help that he 
has rendered. He pointed out that it is 
possible to take the view that the present 
Letters Patent Appeal may not be main- 
tainable but the Order under appeal final- 
ly disposes of tha rights. of the parties and 
ig really an order on an original proceed- 
ing before D. P. Desai, J.. namely, on an 
application for restoration and hence the 
Letters Patent Arpeal would lie and is 
maintainable and it is, therefore. on this 
footing that we have proceeded to deal’ 
with this Letters Patent Appeal. 


i4.. We, therefore, allow this 
Letters Patent Appeal and direct that the 
Second Appeal shall be restored and re- 
admitte3. under its original number and 
will now be pleced at an early date for 
admission before the learned Single Judge. 
There will be no order as ito costs of this 
Letters Patent Appeal. . : 
Appeal allowed, 
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AIR i976 GUJARAT 8- 
B. J DIVAN, ©. J. AND 
MP. THAKKAR, d 
Pragjibhai Kesurbhai Patel. Petitioner 


v State of Guiarat and another. Respon- 
dents. 


Mise. Civil Appin, No. 1012- of 1972, 
D/- 14-8-1974. 

(A) Advocates Act G36, 'Section 55 
— Persons .practising as pleaders and 
vakile before enforcement of Chap. IV of 
Act — Powers of superintendence exer- 
Cisable by High Court in context of Legal 
Practitioners Act and Bombay Pleaders 
Act — Repeal of these Acts — Powers if 
affected by any provision of Advocates 
Act, ((i), Legal Practitioners Act (1879), 
S. 14; (ii) Bombay Pleaders Act (17 of 
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1920), S. 25 (since repealed by S. 50 (4) (b) - 


of Advocates Act, 1961)). 
. Notwithstanding the repeal of the 


Legal Practitioners Act, 1879 and the. 


Bombay Pleaders Act, 1920 in so far as 
persons who were practising before the 
enforcement of Chapter IV. of the Advo- 
cates Act as fEleaders and. vakils were 
concerned, they continued to be subject 
to the provisions of the two repealed -Acts 
and that the said Acts were kept alive to 
the limited extent in so far as they were 
concerned. And the powers exercisable 
by the High Court have been saved under 
Section 55 of the Advocates Act notwith- 
standing the repeal, namely, the powers 
which were enjoyed by the High Court 
„in exercise of its disciplinary jurisdiction 
when the aforesaid two Acts were in 
force. (Para’5) 

The. powers of superintendence exer- 
scisable bv the High Court in the context 
of the Legal Practitioners l 
Bomvay Pleaders Act are not affected by 
any provision contained in the Advocates 
Act particularly having regard to the 
clear language employed by the Legisla- 
ture in Section.55 of the Advocates Act. 
With regard to the persons who were 


previously practising under the Bombay. 


Pleaders Act and the Legal Practitioners 
Act, the authorities constituted under -the 
Advocates Act would have no jurisdic- 
tion. The High Court therefore, continues 
to possess the same powers as hitherto. 
namely, the powers to exercise discipli- 
nary ïurisdiction in appropriate cases as 
alsa the concomitant power to reinstate 
in appropriate cases. (Para 5) 

A pleader enrolled under the Bom- 
bay Pleaders Act of 1920 who- has been 
removed from practice can be reinstated 
under the general powers of superintend- 
ence exercisable by the High Court even 
subsequent to the enforcement of the Ad- 
vocates Act of 1961. AIR 1937 Bom 48, 
Applied. (Para 5) 
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Pregiibbai v. State (Thakkar J.) 


Act and the’ 


ALR. 


Cases Referred: Chronological] Paras 


` ATP. 1937 Born 48 = 38 Bom LR 1161 5 


(1845) 1 NPC 330 . 5 
(1760) 1 Wm Bl 222 = 96 ER 122 5 


C. K. Patel, for Petitioner; C. V. Jani 
Asst. Govt. Pleader., for Respondents. 


M. P., THAKXAR, J.:— The question 
which confronts the Court- is whether a 
pleader enrolled under the Bombay Plea- 
der Act of 1920, hereafter ‘called the` 
‘Pleaders Act”, who’ has been removed 
from practice can be reinstated under the 
general powers of superintendence exer- 
Disable by the High Court subsequent to 
a enforcement of the Advozates Act of 
961. , 


2, A few facts require to be men- 
tioned in order to understand the point at 
issue, The petitioner, Pragiibhai Kesur- 
bhai Patel, was practising as a Pleader at 
Sinor in the Baroda-.District, .It appears. 
that one Maviibhai Govindbhai a client of 
petitioner Pragijibhai made an application 
to the learned District Judge of Baroda 
under Section 26 of the Pleaders Act. In 
pursuance of the report submitted bv the 
learned District Judge. the matter came 
up before a Divis:on Bench cf this High 
Court by way of Misc. Civil Appln. No. 
293 of 1965. By an order D/- 8-3-1966 the 
Division Bench came to the conclusion that 
the petitioner was guilty of misconduct 
and that he was not a fit person to be re- 
tained on the roll of Pleaders. According-° - 
ly he wag removed from practice and it 
was directed that he should surrender his 
Sanad., ` This order was-pass2d on March 
8, 1966.- The petitioner appears- to have 
felt contrite and to havé reformed him- 
self. Though he was till then practising 
as a Pleader, he joined the office of Shri 
Kantilal . Ambalal Joshi, an advocate 
practising at Raipipla as a.clerk. For 
about last five vears the petitioner had 
been working for advocate Shri Joshi. in 
his capacity as .a Clerk. The affidavit 
sworn by Shri Joshi on 12th April 1972 
shows that the petitioner has attended to 
the legal affairs entrusted to him to the 
entire satisfaction of Shri Joshi and that 
the petitioner has been found to be honest, 
upright and Sincere in the discharge of 
his duties. In the course of his work as 
a Clerk attached to a senior advocate like 
Shri Joshi large sums of money came to 
be entrusted to him and Shri Joshi de- 
clares on solemn affirmation that the pati- 
tioner has scrupulously accounted for all 
the monies entrusted to him and that he 
has been quite diligent and industrious in 
his work, This is what Shri Joshi has 
to savy in this affidavit :— 


“He has done utmost to make amends 


_ for his previous misconduct and conduct- 


ed himself honourably Aumin the last 
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' years since he came in contact with me. 
I sincerely believe that he would justify 
clemency that may be shown to him and 
will act with integrity and honour and he 
deserves to be admitted to the rank of 
pleaders,” 


Substantially to the same effect is the 
affidavit of advocate Shri Mahendrasinh 
Umangsinhji Mahida of Raipipla. The 
petitioner has been working for Shri 
Mahida for the last five vears. Initially 
the petitioner had joined the office of ad- 


vocate Shri Prahladbhai Pandva who died | 


about 2 years back. Thereafter he ioin- 
ed the office of Shri Mahida.- Shri Mahida 
has also expressed the opinion that the 
petitioner was found to be upright. honest 
and sincere and has discharged his duties 
to the entire satisfaction of Shri Mahida. 
He has also stated that in the course of 
his duties the petitioner was entrusted 
with large amounts and that the peti- 
tioner has been found to be honest in his 
dealings, diligent in his work ‘and indus- 
trious. Shri Mahida has also expressed 
the opinion that if clemency is’ shown to 
the petitioner, he would justify the trust 
reposed in him and that he deserves to 
be reinstated, He has expressed a high 
opinion about the integritv and honesty 
of the petitioner. His affidavit is support- 
ed by the affidavit of Shri Umangsinhii 
Dolatsinhji Mahida who has also made 
similar. statements in regard to the peti- 
tioner. The petitioner has preferred this 
application for reinstatement supported by 
the aforesaid three affidavits. 


3. Now, ordinarily in order to as- 
certain the suitability of the petitioner at 
the present moment we would have call- 
ed for the ‘opinion of the learned District 
Judge of the concerned district. In the 
present case, however, having regard to 
the facts and circumstances mentioned 
earlier and having regard to the nature 
of the affidavits filed by the three senior 
respectable advocates of Raipipla. we feel 
safe in making a departure from’ this 
principle and in deciding this petition on 
the basis of the aforesaid three affidavits. 
It is of importance to realise that Shri 
Joshi. a leading senior advocate of Raj- 
pipla, aged 68, with whom the petitioner 
has been working as a Clerk, has filed an 
affidavit in the terms ‘mentioned earlier. 
Human nature being what it is. one would 
not be very anxious’ to have a rival in 
one’s own field of practice. Therefore, 
there is. if at all. an in-built bias against 
swearing an affidavit merely to secure the 
reinstatement of the petitioner who has 
been removed from practice as a pleader. 
Even so, Shri Joshi, as is expected of a 
member of this noble profession. has 
come forward and placed before the Court 
the true facts as regards the conduct of 
the petitioner as noticed- bv him in the 
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course of his employment for the last 
five years as a Clerk. Same is the case 
with regard to the affidavit of Shri 'M. U. 


' Mahida. We feel safe in relying on their 
affidavits. 
4, The question then ‘is whether 


we have the powers to reinstate the peti- 
tioner having regard to the opinion form- 


ed bv us that the petitioner has atoned 


for his past misconduct, has now turned 
a new leaf, and has conducted himself 
with honesty and integrity. Even for 
hardened criminals an approach of under- 
Standing is usually made with a view to 
reform them. Under the circumstances 
obtaining at the material time the peti- 
tioner - committed-an act of misconduct 
and was found guilty therefor. For the 
last eight years, one who was practising 
as a full-fledged Pleader has worked as a 
Clerk of an advocate and in that capacity 
he has shown honesty, integrity’ and up- 
rightness. It is.shown- by his conduct 
that he has withstood all the temptations 
and has benefited from the punishment 
imposed on him. Having already atoned 
sufficiently for his past misdeeds. he. de - 

serves to be reinstated in case we have 
such powers, We will, therefore, proceed 
to examine the: question whether we have 
such powers. 


5. The learned Assistant Govern- 
ment Pleader appearing for ‘the State has 

in this fairness assumed the posture that 
hone regard to the settled law the 
Court has. the jurisdiction in exercise of 
its general powers of suberintendence to 
reinstate the petitioner under the Plea- 
ders’ Act, That the Court does have such 
powers cannot be disputed having regard 
to the decision of a Division Bench of the 
High Court of. Bombay in the matter of 
an Advocate, AIR 1937 Bom 48. This is 
what.the High Court has observed in this 
connection :— 


“The first auestion is whether this 
Court has jurisdiction to reinstate a plea- 
der after he has been struck off the Roll, 
I entertain’ no doubt'on that question. It 
is clear from the authorities that the 
Court hes and must have the power to 
reinstate a pleader even though‘ the Court. 
for professional misconduct.” had struck 
him off the Roll. I need only refer to 
(1760) 1 Wm BI 222. (King v. Greenwood). 
in which it was, held that the striking off 
the Roll was not to be understood as a 
perpetual disability, but was sometimes 
only meant as a Punishment. and might 
be considered in the light of a suspension 
only. if the Court saw goad cause. In 
(1845) 1 NPC 330 (In re Pyke). Cock- 
burn. C. J. observed that both on princi- 
ple and precedents sentences of exclusion 
from either branch of the profession need 
not necessarily be exclusion for ever.” 
The learned Assistant Government Plea- 
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der, however, called our attention to the 
provisions of the Advocates Act. Now, 
Section 55 oi the Advocates Act of 1961 


makes a provision in regard to rights of ° 


lega] practitioners who immediately þe- 
fore the date of the enforcement of Chan- 
ter IV of the Act. were practising as plea- 
ders or vakils under the provisions of the 
Lega] Practitioners Act. 1879. or the Bom- 


‘bay Pleaders Act, 1920. This section (Sec-- 


tion 55) provides that notwithstanding the 
repeal of the aforeseid two Acts. namely, 
the Legal Practitioners Act, 1879 and the 
Bombay Pleaders Act. 1920. the persons 
practising as pleaders or vakils, as the 
case may be, continue to enjoy the same 
rights as respects oractice in anv Cour? 
or revenue office or before any authority 
Or person and be subject t the discipli- 
nary jurisdiction of the same authority 
which he enjoyed or. as the case mav be, 
to which he was subject immediately be- 
fore the said date and accordingly the 
relevant provisions of the Act or law 
aforesaid shall have effect in relation to 
such persons as if they had not been re- 
pealed. It is, therefore, abundantly clear 
that notwithstanding the repeal of the 
aforesaid two Acts in so far as persons 
who were practising before the enforces 
ment of Chapter IV of the Advocates Act 
as pleaders and vekils were concerned, 
they continued to be subject ‘to the provi- 
sions of the two repealed Acts and that 
the said Acts were kept alive to the 
limited extent in So Zar as they were con- 
cerned, And the powers exercisable by 
the High Court have been saved under 
this provision notwithstanding the repeal, 
namely; the powers which were enjoyed 
by the High Court in exercise of its disci- 
plinary jurisdiction when ‘the aforesaid 
two Acts were in force. Importance of the 
expression “continue to enjoy the same 
rights”: and “be subject to the discipli- 


nary jurisdiction of the same authority”. 


cannot be over-emphasized for it clearly 
shows that rights hitherto enjoved by 
him were in terms kept alive albeit sub- 
ject to the obligations-.to which he was 
subject. There is no manner of doubt. 
therefore, that the powers of superintend- 
ence exercisable by the High Court in the 
context of the Legal Practitioners Act and 
the Bombay Pleaders Act: are not affected 
by anv provision contained in the Advo- 
cates Act particularly having regard. te 
the clear language employed by the Le- 
gislature in Section 55 of the Advocates 
Act. This stands to reason for with re- 
gard to the persons who were previously 
practising under the Bombav Pleaders Act 
and the Legal Practitioners Act. the -au- 
thorities constituted under the, Advocates 
Act would have no jurisdiction. There- 
fore, the jurisdiction hitherto enjoyed by 
the High Court in exercise of its general 
powers of superintendence would con- 
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tinue to govern the persons practising as ~ 
pleaders or vakils in pursuance of the 
transitional provisions embodied in Chap- 
ter VII of the Advocates Act and more 
particularly Section 55 of the said Act, 
The High Court, therefore, continues to 
possess the same powers as hitherto. 
namely, the powers io exercise discipli- 
nary jurisdiction in appropriate cases aS 
also the concomitant power to reinstate in 
appropriate cases. 

Having regard iò the opinion 
expressed by us earlier that the petitioner 
appears to us to have made appropriate 
atonement for his past acts and now ap- 
pears to have turned a new leaf and con- 
ducted himself in a manner wherein trust 
can be reposed in him, he deserves to be 
rejnstated, 


7. We accordingly direct that the 
petitioner shall be reinstated as a Pleader 
under the Bombay Pleaders Act and the 
sanad surrendered by him shall be restor- 
ed to him. There will be no order re- 
garding costs. 

Order accordingly, 
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Bai Annapuma Shantilal, Appellant 
z v. Kantilal Laljibhai end others, RESPON 
ents. 


First Appeals Nos. 135 and 136 of 
1970. D/- 30-7-1974.* 


(A) Bombay Public Trusts Act (1950), 
Sections 22-A and 70-A — ‘Particular’ in 
relation to public trust — Connotation — 
Information relating to mode of succes- 
sion to trusteeship left out in previous in- 
quiry — Fresh inquiry if permissible. 

“The word ‘particular’. in relation to a 
public trust would include any informa- 
tion or detail in relation to the. mode of 
succession which is required to be deter- 
mined oY the Assistant Charity Commis- 
sioner, 


In the instant case, the applicants 
under Section 22-A produced documents 
showing that there were orders of compe- 
tent authorities holding that the mode of 
succession to trusteeship was hereditary - 
and not appointment by village people. 
These documents were not produced by 
the original trustee at the time of regis- 
tration of the trust before the Assistant 
Charity Commissioner in the inquiry 
made by him under S. 19. No one aprear- 
ed before him in that inauirv and on the 
submission made on the application that 


*(Against decision of J. P. Desai, Extra 
Asst, J.. Baroda in Mise. C. A. No. 128 
of 1967). 
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the mode of succession was ‘appointm=nt 
by village people’, the learned Assistant 
Charity Commissioner recorded a finding 
to that effect. 


Held. the learned Charity Commis- 
sioner was right in setting aside that find- 
ing and remanding the matter for ‘frash 
inquiry. when he found. on relying on zhe 
documents. produced by the applicents 
under Section 22-A, that the finding could 
not be sustained. His order setting aside 
the finding could not be said to be con- 
trary to the provisions of Section 22-A. or 
70-A. (1961) 2 Gui LR 564 and ILR (1663) 
Gui 767. Followed; (1972) 13 Gui LR <98. 


Explained. (Pare 4) 
Cases Referred: Chronological Peras 
(1972) 13 Gui LR 493 4 
ILR (1963) Guj 767 f 4 


(1961) 2 Gui LR 564 = (1961) 2 Gui e 
223 


C. G. Patel, for Appellant: J. M. Petel 
with M. M. Patel; M. R. Shah. Asstt. Gevt. 
Pleader. for Respondents, 


JUDGMENT :— These two appals 
arise out of the order passed bv the 
learned Extra Assistant Judge, Barodé in 
Misc. Civil Applications Nos 138 and 139 
of 1967 against the orders passed in Revi- 
sion Applications Nos: 13/67 and 94 of 
1967. passed by the learned Joint Chaczity 
Commissioner, 

2. The facts leading to these ap- 
peals briefly stated are as under :— 

Narayandey Maharaji Mandir at Var- 
‘nama. Ta. Baroda is a public trust rezis- 
tered under No. A 19 (Baroda). The ap- 
plication for its registeration was made 
in 1952 by Bai Nathi widow of Folii 
Nathuram and Laliibhai Nagiibhai who 
has been shown in the application as ~wo 
trustees of that trust. The mode of sac- 
cession to the trusteeship shown bv trase 
two trustees in the application was ‘as ap- 
po'nted by the village people.” The As- 
sistant Charity Commissioner registered 
the trust on 7th April. 1953 and held irter 
alia that these two persons were the tnus- 
tees and that the mode of succession was 
as shown in the- application. Laliithai 
Nagjibhai died on 23-12-1960 and in his 
place the name.of his son Kantilal Aji- 
bhai was entered by the Change Retort 
No. 254 of 1961. - It was shown in ‘his 
change report that he was appointed by 
the village people. Thereafter on ‘Sth 
Mav 1963 Bai Nathi died. A dispute amose 
on her death regarding the vacac-icy 
caused by her death. Change Report No. 


585 of 1963 was filed on 17-8-1963 for 2n- 


tering the name of Bai Annapurna who 
is daughter of Nathi’s brother as hating 
been appointed bv the village people as 
per mode of succession. Kantilal son of 
Laliibhai opposed-this change report con- 
tending that the village people had ap- 
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pointed him as trustee’ in place of Bai 
Nathi and so he was the sole trustee of 
the trust. On 11-4-1966, the Assistant 


‘Charity Commissioner granted this change 


report, Against the order of the Assis- 
tant Charity Commissioner passed on this 
change report, Kantilal filed an appeal to 
the Charity Commissioner being Avpeal 
No. 27/66. This appeal was rejected’ by 
the learned Charity Commissioner on 9-5- 
1967. He held that Bai Annapurna is the 
only appointed trustee as per the mode 
of succession recorded in the registration - 
inquiry, On 21-7-1966, an application 
under Section 22-A being Change Inquiry 
No. 296 of 1966 was made by original ap- 
plications Nos, 2 and 3 who are the bro- 
ther and mother respectively of Kantilal 
Laljibhai for a further inquiry regarding 
the mode of succession to trusteeship. 
Their case was that the mode of succes- 
Sion as Stated by Bai Nathi and Laliibhai 
was not correctly shown. They went to 
the extent of alleging fraud on the part 
of these trustees in getting mode of suc- 
cession wrongly recorded. Their conten- 
tion was that the mode of succession was 
in fact hereditary in the family of Narbhe- 
ram, Applicant No. 1 who was also in 
this family applied for joining him in the 
above mentioned application. He was 
ordered to be joined as an applicant. He 
also alleged. fraud on the part of the two 
trustees, who got this trust registered. 
They produced certain documents show- 
ing that in the past the mode of succes- 
Sion was held to be hereditary and not 
as appointed by the village people. Dur- 
ing the pendency of this application under 
Section 22-A the original applicants filed 
application under Section 70-A on 23rd 
February. 1967 ta the Char‘tv Comm‘s- 
sioner raving thet the Charity Commis- 
sioner should revise the order passed 
under Section 19 regardine the mode of 
succession as important. evidence. regard- 
ing the mode of succession was not’ blaced 
before the Assistant Charity Commis- | 


‘sloner when this trust was got registered. 


On 30-6-1967 the Assistant Charity Com- 
miss'oner rejected: the application under 
Section 22-A on the preliminary issue of 
jurisdiction holding that as the mode of 
Succession had already been decided bv 
his predecessor in 1958 this matter could 
not be reopened on mere application of 
the interested parties. Avainst the said 
order _passed by the. Assistant Charity 
Commissioner an appeal No. 94/67 was 
preferred before the Charity Commis- 
sioner. Both the appeals and ‘the revision 
application were heard together by the 
learned Joint Charity Commissioner. 
From the perusal of the documents prima 
facie. ‘the learned Joint Charity Commis- 
Sioner was of the view that the mode of 
succession to ftrusteeship was hereditarv 
and not as appointed by village people. 
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In his opinion, both under Sections 22-A 


and 70-A of the Public Trusts Act, he was. 


competent to hold a fresh inquiry with 
regard to-‘the mode of. succession in the 
light of the documents produced before 
him, He, therefore, allowed the appeal 
and the revision application and sent back 
the papers to the Assistant Charity Com- 


missioner for holding a fresh inquirv with 


regard to.the mode. of successions after 
cancelling his order in that connection. 
Against the order of the Charity Commis- 
sioner Passed in the revision application. 
as well as the appeal, the applications 
were preferred in the District Court. 
Baroda under Section 72 of the Act. which 
were heard by the learned Extra Assis- 
tant Judge wao dismissed the said appli- 
cation and confirmed the order of the 
Joint Charity Commissioner. Against 
that order the present two appeals have 
been preferred. 


3. Mr. C. K. Patel the learned 


Advocate for the appellants in both these.” 


appeals submitted that as the particular 
was inquired into by the Assistant Cha- 
rity Commissioner and a finding recorded, 
it would not’-be open to him under Sec- 
tion 22-A of the Act to go into that ques- 
tion again. He submitted that 5. 22-A 
would be apvlicable in a case where any 
particular relating to anv public trust was 
not the subiect-matter of the 


tion ‘22 as the-case maw be. 


quiry under Section 19..of the Act anc 
the Assistant Charity Commissioner hav- 
ing recorded his finding that the mode of 
succession was appointment. by village 


people, no fresh inquiry under S. 22-A of ~ 


the Act could be held. With regard to 
revision application tinder Section 70-A 
of the Act'he urged that as no appeal was 
‘preferred against the order of the As- 


sistant Charity Commissioner registering. 
the trust and recording a finding that the 


mode of succession was bv appointment 
of village people. the said finding should 


not be disturbed under the powers vested 


in’ the Charity Commissioner under Sec- 
tion 70-A to issue or revise the order of 
the Assistant Charity Commissioner or 
the Deputy. Charity Commissioner as the 
case mav be. 


«4, In respect of his first- submis- 
sion that as the particular relating to- the 
public trust was. already the subject- 
matter of the inquiry under Section. 19 
no further inquiry could be made. Mr. 
Patel relied on the case of Shukla Rama- 
nujacharya Govindacharva v. N. N. Shah, 
(1972) 13 Gui LR 493 wherein it was ob- 
served. that 

“Section 22-A of the Bombay Public 
Trusts: Act applies to cases where anv 


- 
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inquiry 
under Section 19 or sub-section (3) of Sec-.. 
In the in- 
_ stant case. he submitted thatthe mode of 
succession was a subject-matter of in- - 
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particular relating to any public trust was. 
not the subject-matter of the inquiry 
under Section 19 or sub-section (3) of 
Section 22. as the case mev- be. and in 
respect of which an inquiry is required 
to be made, It is-only in Stich cases that 
section 22-A empowers the Deputy Cha- 
rity Commissioner to make further 
quiry into the matter. H the subject- 
matter of the inquiry was registered as.a 
publie trust property, no fresh inquirv in 
relation thereto can be made by tne De- 
puty Charity Commissioner. Section 22 
presupposes the occurrence of a change 
and an inquiry to be instituted in -order 
to determine the facts relating to change 
and then to cause ‘the necessary amend- 
ment to be made in the public trust re- 
gister pursuant to the finding recorded in 
relation to a change. Section 22 does not 
contemplate an inquiry to be made by the 
Deputy Charity Commissioner for bring- 
ing about a change.” 


So far as the observationg that See. 22-A 
applies to the cases where any particular 
relating to any public trust was noi the 
subject-matter of the inquiry under Sec- 
tion 19.or sub-section (3) of Sectior, 22. as 
the case may be are concerned, with res- 
pect I am in compiete agreement, How- 
ever, what is that. parzicular which could 
be said to be the subject-matter of in- 
quiry under Section 19 is a moot point. 
In this-judgement it is not clearly stated 
as what the words any particular in rela- 
tion to a public trust indicated. Two pre- 
vious decisions of this High Court do not 
seem to have been cited before the learn- 
ed Judge in this case. It is, therefore, 
necessary to refer to the previous deci- 
sions in. order to understand the correct 
interpretation about the ward ‘particular’ 
in relation to a public trust. In the case- 
of. Kuberbhai Shivdas v. Mehte Pur- 
shottamdas Kalvandas, (1961) 2 Gui LR 
564. Mr. Justice J, M. Shelat- {as he then 
was) held 


“though retaining the final. ard con- 
clusive..character of the finding and en-. 
tries made by the Deputy or Assistant 
Charity .Commissioner, under Sect-ons 20 
and 21 of the Bombav Public Trusts Act, 
sections 22 and 22-A make provisions for 
changes to be made when such changes 
appear to be necessary either as a result 
of-a change having occurred subsequent 
to the date of the entries or as a-result of 
some particular having been left out for 
consideration in the previous inquiry. Any 
person, not merely a trustee, can apply 
under Section 22-A.for.a change in the 
entry on a matter or 2 particular Jeft out 
from consideration in a previous inauiry 
under Section 19 of the Aci. Th2 word 
“particular” in Section 22-A of the Act 
would mean any information or datail as 
to a trust, for examrle, information: re- 


in- ` 
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Zarding suppression of a Darticular for the 
purpose of avoiding a. property to be de- 


clared to be property belonging to a vub- l 


lic trust,” 

It will thus be seen that the word “parti- 
cular” as interpreted by- Justice SEelat 
would include any information or tail 
as to a trust, 
the respondents have produced documents 
showing that there were orders of compe-~ 
tent authorities holding zhat the mo@ of 
succession to trusteeship was., hered-tary 
ard ‘not appointment by village peəple, 
These documents were not produced. be- 
fore the Assistant Charity Commissbner 
in the inquiry. made by him under Sec- 
tion 19 of the Act bv- Bei Nathi. Nc one 


‘had appeared before the Assistant Churity ` 


Commissioner in that inquiry and or the 
submission made on the application that 
the mode of succession was ‘appointment 
bv village people’. the learned Assi-tant 
Cnarity Commissioner had recordel a 
finding to that effect. No appeal was pre- 
ferred against this order before the. Zha- 
rity Commissioner, Thus so far as Sec- 
tion 70-A is concerned ft would be pen 
te the Charity Commissioner to r=vise 


the order passed by the Assistant Charity © 


Commissioner or Deputy Charity Com- 
missioner ag the case mav be. It ecmnot 
be said that thé Charity Commissioner had 
‘in any: Way erred in revising the crder 
passed by the Assistant Charity Conmmis- 
sioner without going. into the question on 
merit, Similarly as ‘held bv Mr. Justice 
J. M. Shelat in the case referred to apove 


when ‘any such informetion -relatin= to 


tke mode of succession was left out iz the 
previous inguiry it is open to the Deouty 


Caarity Commissioner or the Assistant. 


Cnarity Commissioner, as the case. may 
be. to hold fresh inquiry as contemplat- 
ed under Section 22-A of the Act, The 
ratio of the case of ‘Kuberbhai (Sxpra) 
was followed by Mr. Justice Modi ir the 
cése of Ishwarlal] Nanalal v. Ghenchi 
Chimanlal R. ILR (1963) Gui 767. Nith 
respect I am in entire agreement with 
the observations made in those two 
cases, The view propounded by Mr. Jus- 
tice S.-H. Sheth in Shukla Ramatuia- 
charya (Supra) does noz run counter to 
‘the view expressed: in the previous two 
cases. As these two cases were not 2ited 
before him, Mr. Justice S.H. Shetk has 
` not interpreted the wori “particular? in 
relation to a public trust. His observa- 
tions in the -light of the word used in Sec- 
- tion 22-A are correct. Eut I do not egree 
with Mr. C. K. Patel, learned Adv~cate 
fer the appellants that the word “rerti- 
cular” would mean the finding reccrded 
bv the Assistant Charity Commissdner 
regarding the mode of succession, The 
word “particular” .as interpreted by our 
FGgh Court in’the previous two -ases 
would include anv information or cetail 
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. Now, in the iñstant zase 


‘that application was- rejected. 


fail and are dismissed with costs. 
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in. relation tó the mode of succession 
which was required to be determined by 
the Assistant Charity Commissioner, If 

e documénts in question were produced’ 
before the Assistant Charitv- Commis- 
sioner, at the time of the inauiry for 
ought we know the could have taken dif- 
ferent view of the matter, Even Bai 
Nathi before her death had made an ar- 
plication for change in this finding on the 
plea that through mistake she had stated 
in her application that the mode of suc- 
cession was ‘appointment by village peo- 
ple’. She had alleged that the mode of 
succession was hereditary and not bv ap- 
pointment of village people. However, 
But -the 
fact remains that even before. her death 
Bai Nathi had tried to correct the mistake 
which she herself had made in giving that 
application for registration of the trust, 
Under the. circumstances, in the interest 
of justice when the learned Charity Com- 
missioner found that if the documents 
produced by the present respondents 
were relied upon the finding recorded by 
the, learned Assistant Charity Commis- 
sioner could not be sustained he was right 
in setting aside those findings and remand- 
ing the matters for fresh inquiry. It can- 
not be said that the order passed bv the. 
learned Charity. Commissioner was con-! 
trary to the provisions of Section 22-A or. 
Section 70-A of the Act. The - learned 
Extra Assistant Judge was, therefore, 
right in rejecting applications preferred 
before him under Section 72 of the Act 
against the decision of the: learned Cha- 
rity Commissioner. 


5, In the: result both the. ‘appeals 

' The- 

costs of Charity Commissicner to come 

out of the trust nroperty. There will be 

no order as to-costs of other respondents. 
, Appeals dismissed, 
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J. B. MEHTA AND S. H. SHETH, JI. 


. Amreli Vistar Kadava Patel Ghati 
Kelavanj Prachar Mandal Sanchalit Vi- 
dyarthi Ashram, Petitioner v. District 
ooo of Amreli and others, ele 

ents 


Special Civil Ros No. 1766 of 1973, 
D/- 18-2-1974. 

-(A) Bombay Cinema (Reg.) ‘Rules 
(1954), Rule 6 — Cinema licence — Grant 
of “no. objection” certificate is an admin- 
istrative act —- Objector cannot claim op- 
portunity of being heard as objection does 


not create lis. between applicant and ob- 


*(Only portions approved for reporting by 
High Court are reported here). 


JR/JR/E59/74/AGT 


[Prs. 1-4] 
AIR 1971 SC 1650, Dist.. 


14 Gui, 
jector-public. 


{Para 5). 
(B) Constitution -of India, Article 226- 


— Administrative order — Principles of 
natural justice attracted to. such an order: 
(Bombay Cinema (Reg.) Rules (1954), 
Rule 6). 


Even an administrative order should 
-be made impartially, reasonably, in good 
faith and in fairness to the- parties con- 
cerned. Therefore. though a person mak- 
ing a grievance may not have a right to 
be heard in the matter the order has got 
to be made fairly and justly: and the Offi- 
cer or. the body making the order has‘a 
duty to act fairly towards 
cerned, in public interest: ` 

The statutory duty cast upon the li- 
censing authority -by - the Cinema Reg, 
Rules to invite public objections is not a 
matter of empty formality nor is it a 
matter to be dealt with light-mindedly. 
It is a matter of substance. The substance 
lies in safeguarding public interest fully. 
In order to fully safeguard the public 
interests the Dist. Magistrate should have 
heard the petitioner, particularly when 


the petitioner wanted to be ‘heard in the 


matter and should havé' informed the 
. petitioner, particularly when - the peti- 
tioner had made a specific enquiry in that 
behalf, that he had made a-reasoned order 
in the matter.. 


(1970) 2 All ER 528, Rel, on. 

(Paras 6 to 11) 
Chronological Paras 
AIR 1973 SC 389 = (1973) 3 SCR 22: °-:6 
AIR 1971 SC 1650 = (1971) 2-SCR 110 4 
AIR aera 150 = (1970) 1 SCR 457 7 
(1970) 2 Au ER 528 = (1970) 2 WLR 
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(1962) 2 WLR sa 


Cases Refeired: 


(1967) 1 all ER 226.= 


. P. K. Parekh, Pe Petitioner: J. R. 
Nanavati, Asst. Govt. Pleader with R. P. 
Bhatt of M/s. Bhaishanker Kanga. and 
Girdharlai, Addl. Govt. Pleader for (Nos. 
1 and 5) and S. B, Vakil, for (Nos. 2 to 4), 
for Respondents,’ 


S. H. SHETH, J.:— The respondents 
Nos. 2-to 4 applied on 4th November, 
1972, to the District Magistrate, Amreli 
for a no-objection certificate under the 
‘Bombay Cinema Rules. 1954 in order to 
enable them to construct ~a Porman 
cinema theatre on plots Nos. 
of S. No. 2770, 2771 and 2772 ee Amreli 
town. Public notice of that application 
Was issued by the District Magistrate. The 
petitioner rung a Students’ Home on nei- 
ghbouring plots Nos. 11, 12 and 13, It 
houses about 60 to 70 students. He. there- 
fore, objected to this proposal and lodged 
written objections with the District Ma- 
gistrate on 29th November, 1972. The dis- 
tance between the proposed site for the 
cinema theatre and the. Students’ .Home is 
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parties con- . 


-AIR 1973 SC 389 and AIR. 
1970 SC 150 and (1967) 1 All ER 226 and 


7 and 8 


A-LR. 


about 20 feet, In fact only .20 ft wide 
road runs between them. The petitioner 
was not heard in the matter. On 10th 
April, 1973, the District Magistrate grant- 
ed to the, respondents Nos, 2 to 4 the no- 
objection Certificate. Fifty tour students 
also objected to this proposal. The peti- 
tioner. challenged the order granting the 
No-objection Certificate-in a revision ap- 
plication which he filed before the State 
Government in June, 1978,- The State 
Government dismissed it on 3rd Novem- 
ber. 1973. 


The petitioner 
this petition. 

Mr, Parekh, appearing för the 
petitioner, has raised before us the fol- 
lowing contentions:— 

1. The District Magistrate did not 
give the petitioner any opportunity of 
being heard before he granted the No- 
objection Certificate to the respondents 
Nos. 2 to 4. .Therefore, the No-objection 
Certificate has been granted in violation 
of the principles of natural justice. It is, 
therefore, void and liable to be quashed. 


2. The impugned order is bad and 
void because it gives no reasons for re- 
jecting the objections lodged by the peti- 
tioner. : 

3. Since the local ` authorities were 
not consulted before the District Magis- 
trate made the impugned crder it has 
been made in violation of Rule 3 (4) of 
the Bombay Cinema Rules. ` 

4. The District Magistrate. -has made 
the impugned order without considering 
the factors which are req uired to be 
taken into account under Rule 3 (3).. 


5. The order made by the State Gov- 
ernment in Revision Application is bad 


has thereupon filed 


g - because the conditions imposed by it are 


contrary to the Development Plan of Am- 
reli. 

3. So fa as ihe first. contention 
raised by Mr. Parekh is concerned, the 
question whether the petitioner is entitled 
to be heard in support of' his objections 
depends upen the nature of che functions 
which the District Magistrate performs 
and the nature of the order which he 
makes. It has. been contended by Mr. 
Parekh that the order which the District 
Magistrate makes is a quasi-judicial order. 
On the. other hand, it has been contend- 
ed by Mr. Vakil that it is an administra- 
tive order which does not attract ithe 
right of hearing. 


4, Mr. ‘Parekh has’ placed reliance 


' upon the decisión of the Supreme Court 


in State of Gujarat v. M/s. Krishna 
Cinema, AIR 1971 SC 1650. It was a case 
under the Bombay Cinema Rules, 1954. 
It has been laid down by the Supreme 
Court in that decision that the power to 
issue, revoke or suspend a licence confer~ 
red upon the District Magistrate is exer- 
cisable on the Satisfaction of that officer 
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as to certain objective conditions anw is 
plainly quasi-judicial, It has been fur- 
ther observed by the Supreme Court in 
that decision that the Bombay Cinemas 
(Regulation) Act, 1953 does not ccofer 
upon the licensing authority or the State 
Government arbitrary authority. It was 
a case in which the ‘District Magistate 
had refused to grant a No-objection Ser- 
tificate, It may be noted that under 5ec- 
. tion 8-A of the Act right has been zon= 

ferred upon any person aggrieved by an 
order of a licensing author:ty refusing to 
grant a licence or revoking or susp=nd- 


A. V. K. V. Ashram y. Magstrate 


ing any licence under Section 8 to areal . 


against it to the State Government. 


5. Mr. Vakil has argued befor= us 
that though an order refusing to grant a 
licence is a quasi-judicial act, as laid 
down by the Supreme Court in the abre- 
said decision, an order rejecting the ob-~ 
jections filed by a member of the prblic 
to the grant of a No-objeczion Certifcrate 
is not a quasi“judicial order. According 
to him, it is a purely administrative act 
because at no stage there is any lis be- 
tween an applicant for No-objection 
certificate and an objector. ‘He has iavit- 
ed our attention to Rules 3 to 6 of the 
Bombay Cinema Rules, 1934 in order to 
convince us that the objections are ixrvit- 
ed from the members of tne public only 
in public interest. The District Magis-rate 
functioning under the Rules has indeed a 
duty to collect from the members of the 
public informatiori in discharge of his 
public duty. It is difficult to say that in a 
matter of this type there is any lis at any 
stage between an applicant for a No- 
objection Certificate and en objector. In 
our opinion, therefore, ths order ‘which 
the District Magistrate 
the objections received from’. the 
members of the public is an 
administrative order es  distinguiBhed 
from an order refusing -to grant 
a No-objection Certificate to the applxant 
therefor, We take this view because ~vhat 
the Rules require the District Magis rate 
to do is to inform the members of the 
public of a proposal to construct a pezmam 
nent cinema theatre, to receive from them 
such information which they give him in 
order to decide upon the suitability or 
otherwise of a cinema theatre being zon- 
structed on a particular site, In such a 
situation there is hardly any scope br a 
public objector to agitate before the Dist- 
rict Magistrate his individual or personal 
rights. It is on account of these reasons 
that we say that it creates no lis bet-veen 
an applicant for a No-objection Certificate 
and a public objector ‘and that the crder 
which the District Magistrate makes re- 
jecting the objections received from a 
public objector is an admiristrative coder. 

6. The next quesiicn which has 
been canvassed before us is this: Vhat 
are the considerations which should pre- 


makes reje ting’ 


— 
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vail with the District Magistrate before 
he makes such an administrative order? 
It is well-settled that an administrative 
order should be made fairly. impartially 
and reasonably, In the case of The Ke- 
sava Mills Co, Ltd, v. Union of India, AIR 
1973 SC 389 the Supreme Court has con- 
sidered the question relating to the appli- 
cation of the principles of natural justice 
by administrative authorities. The prin- 
ciple which has been. laid down is that 
such an order must be made in good 
faith and -in fairness to the parties con- 
cerned, 


7. In A. K. Kraipak v. Union, of 
India, AIR 1970 SC 150 it has been laid 
down that the purpose of the rules of 
natural justice is to prevent miscarriage 
of justice and that there is ro reason why 
those rules should be made inapplicable 
to administrative enquiries. Arriving at 
a just decision is the aim of both quasi- 
judicial enquiries as well as administra- 
tive enquiries. An unjust decision in an 
administrative enquiry may have more 
far-reaching effects than a decision in a 
quasi-judicial enquiry. Which particular 
rule of natural justice will apply to a 
given case depends to a great extent on 
the facts and circumstances of that case, 
the framework of.the law under which 
the enquiry is held and the constitution 
of the Tribunal or body of persons ap- 
pointed for that purpose. Whenever a 
complaint is made before a court that 
some principle of natural justice has been 
contravened the Court has to decide whe- 
ther the observance of that rule was ne- 
cessary for a just decision on the facts of 
that case. While considering the validity 
of administrative actions -all that the 
Court has to see is Whether the ultimate 
decision is just or not. | i 

8. In. R. v. Gaming Board for 
Great Britain, ex parte Benaim, (1970) 2 
All ER 528 it has been laid down by the 
Court of Appeal that even the adminis- 
trative or executive bodies are bound to 
observe the rules of natural justice. 
However, everything depends upon the 
subject-matter, The view that the prin- 
ciples of natural justice ‘apply only to 
judicial proceedings and not. to adminis- 
trative proceedings -has since long been 
exploded. It has relied upon a passage 
from Re H. K. (an infant), (1967) 1 All ER 
996 at p» 231 in which the principle laid 
down by Lord Parker, C. J. is as follows:— 

« eeeseecee even if an immigration 
officer is not acting in a judicial or quasi- 
judicial capacity, he must at any rate give 
the immigrant an opportunity of satisfy- 
ing him of the matters in the sub-section, 
and for that purpose let the immigrant 
know what his immediate impression is 
so that the immigrant can disabuse him. 
That is not, as I see it, a question of act- 
ing or being required to act judicially, 
but of being required to act fairly,” 


16 Gui. 


Therefore, the principle which has 
been settled by the aforesaid decisions is 


that though a person who makes a griev- . 


ance may not have a right to be heard in 
the matter of an administrative order, the 
order has got to be made fairly and just- 


ly and the officer or the body which 


makes such an ao STARVE praep has a 
duty to act fairly. 


3, Mr. Vakil, appearing for ihi 
_ respondents Nos. 2 to 4.has raised the 
question whether there was any -public 
duty for the District Magistrate or the 
licensing authority and whether he owed 
it to the petitioner. ‘The Bombay Cinema 
Rules, 1954 require she licensing autho- 


rity to invite objections from the mem- 


‘ bers of the public to the site for a pro- 
posed cinema theatre. Therefore, the 
members of the public have a right: to 


point out to the licensing’ authority the. 


factors which may militate against such a 
construction, The’ licensing authority is 


bound to take them into account because- 
he cannot issue a No-objection. Certificate . 


in respect of-a cihema theatre the situ- 
ation of which will harm or injure public 
interests. In other. words, suitability of 
its situation in the context of public inte- 
rests is the prime | l 
censing authority is. bound to take into 
account. He is under an obligation to re- 
fuse to grant a No-objection ‘Certificate 
where the facts placed before him by the 
members of the public show that the pro- 
at a particular place. Therefore. there is 
no doubt in our mind 
Magistrate owes a public «duty and -~ he 
jmust discharge it fairly and justly in pub- 
lic interests. -It is .true that if any pri- 
vate rights of the petitioner are. violated, 
he ‘can sue the respondents Nos. 2 to 4 
in the Civil Court. Though -the petitioner 


in the instant case has no particular pri- — 


vate right to enforce against the respon- 
dents Nos, 2 to 4, the licensing authority. 


in our opinion, is bound to hear him “par- 


ticularly when he finds substance in. the 
objecticns raised by the 
subjects the respondents Nos. 2 to 4: to 
terms-in order to meet those objections. 
When objections of a substantial charac- 
ter- have been raised and when the li- 
censing authority: has been ` led on ac- 
count of those objections to subjectinz 
the respondents Nes. 2 to.4 to terms, 
the Hcensing authority has got to deal 
‘with the situation fairly and justly and 
jhe cannot do so unless he hears the’ peti- 
itioner and finds out from him whether 
ithe conditions to which he subjects the 
‘respondents Nos. 2 to 4 will meet the ob- 
ljections raised by the petitioner 


10. We now iurn to a few rele- 
‘vant facts. Mr. Nanavaty has produced 
before us the file of the licensing autho- 
rity in this case We have perused it. 
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factor which the ‘li-: 


‘that the District | 


petitioner- and . 
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We find that after having taken into ac- — 
count the objections which the petitioner 
and other persons had raised to the site 
for the- proposed theatre, the licensing 
authority tentatively came to the conclu- 
sion that a No-cbjection Certificate should 
not be granted to the respondents Nos. 2 
to 4. It, therefore. issued to the said res- 
pondents a notice dated 14th March, 1973, 
calling upon them to. show. cause, if they 
ad any,'why No-objection ` Certificate 
should not be refused on account: of five’ 
reasons specified therein. The first rea- 
son was that the site for the proposed 
theatre is situate in a residential zone of 
Amreli municipal area. The second rea- 
son was that students’ homes are situate 
very near the site for the proposed thea- 
tre. The third reason was that secondary 


schools are situate in the area surround- 


ing the site for the proposed theatre. The 
fourth reason was that police head-quar- 
ter ground is situate. just opposite the 
site for the proposed theatre. The fifth 
reason was that the site for the proposed 


theatre is situate on Chital road leading 


from Amreli to Raikot and that, there- 
fore, the situation of a cinema theatre 
would create traffic problems. On 20th 
March, 1973, the respondents Nos. 2 to 4 
replied to that show cause notice and 
tried to meet the grounds which the li- 
censing authoritv had stated on the basis 
of which’ a No-objection Certificate was 
proposed to be refused. Thereafter, oa 


29th March, 1973, the District Magistrate 
posed theatre should not be constructed’ > A 


made his order directing tke grant of a 
No-objection Certificate to the respondents 
Nos.. 2 to 4` That order shows that he 
had inspected the site of the proposed 
cinema theatre before. making that ordez. 
It is not. necessary to reproduce the en- 
tire order in this judgment. Suffice it to 
say that the said order: shows that the 
respondents Nos. 2 te 4 were subjected +o 
certain conditions and that a No-objec- 
tion Certificate was ordered to be issued 
on the condition that they would under- 


take to comply with the conditions which 


the licensing .authority had specified in 
the said order dated 29th March, 1973. 
The notice dated 14th March, 1973, from 
the licensing authority to the respondents 
Nos, 2 to 4 and the order made by the li- 
censing authority on 29th’ March, 1973, 
show that the objections which the peti- 
tioner, amongst others, had raised in’ pub- 
lic interest had some substance, If ^e 
found substance in the objections raised - 
amongst others by the petitioner, he ought 
to have called upon the petitioner ‘9 
state whether the conditions to which ne 
proposed to subject the respondents Nos. 
2 to 4 would meet his objections. Unless 
he did so, he could not:be said. to have 
discharged’ his ‘public duty fairly. Though 


the licensing authority owes a public duty - 


in the matter, he cannot arrogate upto 
himself an assumption that whatever hae 
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AIR 1976 HIMACHAL PRADESH 1 
FULL BENCH 


R. S. PATHAK, C. J., D. B. LAL AND 
CHET RAM THAKUR, JJ. 


Rajinder Mohan Sehgal and others, Peti- 
tioners v. Dr: Y. S. Parmar, and others, Res- 
pondents. ; - 

Civil Writ Petn. No. 87 of 1974, D/- 
14-3-1975. l 


(A) Constitution of India, Art. 226 — 
Who can apply — Petitioner if must have. some 
legal right or interest in subject-matter of pefi- 
tion‘ — Notification dated. 21-1-1974 by Gov- 
emor shifting headquarters of Solan Civil Dis- 
trict to Nahan — Validity challenged — Peti- 
tioner held had no locus standi in the case. 


Either a petitioner must haye some legal 
right or interest in the sukject-matter of the 
petition, or at the very least he must be pre- 
judicially affected by the act or omission. of 
some authority. The latter criterion presc- 
ribes the minimum standard which needs to 
be established before a writ petition can be 
maintained. The only exception to this rule 
appears to be the case of a petition for 
habeas corpus or quo wacranto. The rule 
particularly applies to a p2tition for a writ 
in the nature of mandamus. The right or 
interest asserted must be real, the nexus claim- 
‘ed by the petitioner with the subject-matter 
of dispute must not be toc tenuous or com- 
pletely ephemeral. Case law referred to. 

- (Paras 8 and 9) 


By a notification. dazed 21-1-1974 the 
Governor acting under Section 16 (1) of the 
Himachal Pradesh Courts Order, 1948 and 
Section 19 (1) (ii) of the Panjab Courts Act, 
1918, ordered that the headquarters of the 
Solan civil district would ke Nahan. Under 
the notification, the District Judge is to hold 
court at- Nahan and also at Solan and at 
Nalagarh. The whole poini of requiring the 
District Judge to hold court at Solan and at 
Nalagarh is that cases arising out of those 
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areas should be heard at Solan or Nalagarh. 
The notification was challenged by the peti- 
tioners on the ground that while the Governor 
had power under para. 16 (1) of the Himachal 
Pradesh Courts Order to determine the head- 
quarters of a Civil district, he had no power 
under S. 19 (1) Gi) of the Punjab Courts Act 
to fix the héadquarters of a civil district, and 
therefore, the entire -notification must fail. 
Except in the case of petitioner No. 2, -who 
was said to be interested in maintaining the 
writ petition because of the pendency of his 
Land Acquisition reference before the District 
Judge at Solan and the petitioner No. 6, who 
was an Advocate practising at Nalagarh, there 
was no specific averment indicating the precise 
interest of the remaining petitioners in main- 
taining the writ petition. Certain general con- 
siderations had, however, been set out in the 
writ: petition. . It was stated that if the head- 
quarters were shifted from Solan to Nahan 
the litigant public would not be in a position 
to obtain competent legal assistance, that 
Nahan was an “out of the way” place and it 
would involve financial strain on the litigants 
and also lead to delay in the disposal of 
their cases. It was also pointed out that 
Solan was directly connected with all the sub- 
divisions while. Nahan had no direct link with 
any of the sub-divisions and the litigant public 
had to pass through Solan to reach Nahan. 


Held (1) that the mere circumstance that 
some of the petitioners reside at Solan or 
Kandaghat and worked for gain there did not 
entitle them ‘to maintain the writ petition. 

(Para 11) 


-(2) That even if it was assumed that any 
inequality existed under the prevailing ar- 
rangements, there was no evidence of it in 
any proceeding taken by any of the peti- 
tioners. It was apparent that the Land 
Acquisition referénce of the petitioner No. 2 
would be heard and disposed of at Solan and ` 
he could not complain of any prejudice to 
him by the impugned notification. As re- 
gards the petitioner No. 6, who was an Advo- 


cate practising at Nalagarh, there was noth- 
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ing to show that he had any genuine cause 
for grievance. AIR 1968 Andh Pra 98; AIR 
1970 Delhi 29; AIR 1962 SC 1044 and AIR 


1964 Mys 159, Distinguished. (Para 13) 
Cases Referred: Chronological Paras 
AIR 1973 SC 2720 = (1974) | SCR 665 10 
AIR 1972 SC 2112 = 1972 SCD 558 8 


AIR 1971 SC 1507 
AIR 1970 Delhi 29 = 


1971 Tax LR 939 8 
1970 Cri LJ 213 (FB) 
14 


. AIR 1969 SC 783 = (1969) 3 SCR 254 9 
AIR 1968 Andh Pra 98 = (1967) 1 Andh WR 
341 ' 14 


AIR 1966 SC 828 = (1966) 2 SCR 172 8 
AIR 1964 SC 685 = (1964) 2 SCA 356 8 
AIR 1964 Mys 159 ; i 14 
AIR 1962 SC 1044 = (1962) Supp 3 SCE I 


M. G. Chitkara, Advocate, for Trilek 
Chand and others, Petitioners; B. Sitaram, 
Advocate General, for Y. S. Parmar and 
others, Respondents. i 


; R. S. PATHAK, C. J.:— By this writ 
petition under Article 226 of the Constitu- 
tion the petitioners challenge the validity of 
two notifications -dated January 21, 1974 
whereby the -Governor of Himachal Pradesh 
has fixed the headquarters of the Solan Ses- 
sions Division and of the Solan Civil- Dis- 
trict at Nahan in the district of. Sirmur. 


2. Three notifications were issued by 
the Governor of Himachal Pradesh. The first 
notification No. 11-2/66-Appt. (DP) (i) dated 
August 30/31, 1972 was made under S. 7 (2) 
of the Code of Criminal’ Procedure and by 
it the limits of the existing Sessions Divisions 
were altered and the Sessions Divisions were 
re-constituted, the limits of the newly con- 
stituted Solan Sessions Division being the 
Solan and Sirmur districts with headquarters 
at Solan. By the same notification the Gov- 
ernor, acting under Section 9 (1) of the Code 
of Criminal Procedure, established a court of 
Session for each of the Sessions Divisions so 
constituted. A copy of this notification is 
Annexure ‘A’ to the writ petition. The next 
notification is No. 11-2/66-DP (Apptt) Gi 
dated January 21, 1974, whereby while modi- 
fying the aforesaid notification the Governor, 
acting under Sections 7 (2) and 9 (2) of the 
Code of Criminal Procedure, fixed the head- 
quarters of the Solan Sessions Division at 
Nahan in the district of Sirmur and directed 
that the Sessions Judge for the Sessions Divi- 
sion of Solan would sit at Nahan and would 
also hold his court at Solan and at Nalagarh 
of the Solan District. A copy of this noti- 
fication is Annexure ‘B’ io the writ petition. 
By another notification of the same date the 
Governor acting under Section 16 (1) of the 
Himachal Pradesh Courts Order, 1948 and 
Section 19 (1) (ii) of the Punjab Courts: Act, 
1918, ordered that the headquarters of the 
Solan civil district would be Nahan. A copy 
of this notification is Annexure ‘C’ to the writ 
petition. In the writ petition the petitioners 
have assailed the validity of the notifications 
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sel out at Annexures ‘B’ and ‘C’ to the writ 
petition. 

. 3.. ` In challenging the validity of the. 
two notifications, the submissions made ty 
learned counsel for the petitioners are as 
follows :— gu -7 


F (1) The notification, Annexure ‘B’, is 
invalid because it has not been passed in con- 
sultation with the High Court. 


(2) The notification, Annexure ‘C’, is 
invalid because while the Governor has power 
under paragraph 16 (1) to determine the head- 
quarters of a civil district, he has no power 
under Section 19 (1) (ii) of the Punjab Courts 
Act to fix the headquarters of a civil district, 
and therefore, the entire notification must fail. 
Elaborating this submissien, learned counsel 
for the petitioners urged that the determina- 
tion of the headquarters of a court included 
the determination that it would discharge its 
judicial functions at the place appointed as 
its headquarters, and when regard was had to 
Section 31 of the Punjab Courts Act, 1918, it 
is -apparent that the High Court alone had 
the power to fix the place or places at which 
the court. would be held. In support of this 
submission we have been referred to para- 
graphs 38 and 39 of the Himachal Pradesh 
Courts Order, 1948. Paragraph 38 provides 
that in the event of the death of a District 
Judge or of his being prevented from perform- 
ing his duties by illness or other cause or of 
his absence from the Civil District on-leave, 
the Additional District Judge, if any, in the 
District or where there is no such Additional 
District Judge the first in the rank. of the 
Subordinate Judges shall assume charge of 
the District Court, without interruption to his 
ordinary jurisdiction, and while so in charge, 
shall perform the duties of a District Judge 
with respect to the filing of suits and appeals, 
receiving pleadings, execution of processes, re- 
turn of writs and the like. Paragraph 39 
declares that a District Judge leaving the 
headquarters and proceeding on duty to any 
place within his District, may delegate to the 
Additional District Judge, if any, or where 
there is no such Additional District Judge, to 
a Subordinate Judge at the headquarters, the 
power of performing such duties, enumerated 
in paragraph 38 as may be emergent, and 
such officer shall be designated as the Addi- 
tional District Judge or the Subordinate 
Judge, as the case may be, in charge of the 
headquarters. It is urged that the filing of 
suits and appeals, receiving pleadings, execu- 
tion of processes and return of writs and the 
like mentioned in paragraph 38 and referred 
to by paragraph 39 involve judicial functions, 
and therefore, it must be inferred that the 
determination of the headquarters of the dis- 
trict envisages the place where besides his 


. administrative functions the District J udge 
will also perform his judicial functions. 


å, Two sets of submissions have been 
made by learned counsel for respondents Nos. 
1, 2 and 3 in opposition to the writ petition. 
The learned Advocate General contends that 


1976 
the appointment of the headquarters o` a 
civil district contemplates the place where the 
District Judge will perform his administraive 
functisns, and it has nothing to do with th: 
place where he will perform ‘his judcial 
functions. The appointment of the head- 
` quarters, it is said, is concerned only with the 
discharge of administrative business and has 
reference to financial considerations. I is 
urged that the administrative seat of the Jis- 
trict court may be different from the judzial 
seat of the court. In this regard, it is poirted 
out that while paragraph 16 (1) of the Hima- 
chal Pradesh Courts Order, 1948 deals vith 
the determination of the headquarters of the 
district, separate provision has been made by 
paragraph 26 of the said Order providing for 
the fixation of the place or places at which 
the court is to be held. The second set of 
submissions on behalf of respondents Nos 1, 
2 and 3 has been made by Shri “Mari Kissan 
who points out that as the petitioners have 
not challenged the original notification, an- 
nexure ‘A’. they are not entitled to challeage 
the notinzation, Annexure ‘B’. As regerds 
Anuexure ‘C’, he departs to some degree fom 
the submission of the learned. Advocate Gene- 
ral and contends that the expression “head- 
quarters” specifies the place not only whk=re 
the administrative business of the court Will 
be conducted but also the principal place 
where it will sit for performing its judi ial 
functions. Every court, he says, must h:ve 
a permanent place of sitting, designated as its 
principal seat and synonymous with its had- 
Guarters. When the power to constitute a 
court is given by legislative enactment to he 
State Government, it implies that the State 
Government will also have the power to ip- 
point the principal place where the court ill 
perform its administrative and judicial fuac- 
tions. Involved in the concept of the cən- 
stitution of a court, he submits, is the necs- 
sary ingredient of appointing its principal seat, 
and that implies the administrative he-d- 
quarters and the principal place of sitting of 
the court. Therefore, he says, when cap- 
struing paragraph 26 of the Himachal Prad sh 
Courts Order, 1948, the power given therin 
to fix the place or places at which the coart 
is to be held must be understood as the power 
to fix other place or places for the sittmg 
of the court besides that already indicated as 
the principal place of sitting by reason of 
the determination of the headquarters of -he 
district under paragraph 16 (1) of the Orcer. 
In this way, learned counsel attempts to 
reconcile the provisions of paragraphs 38 end 
39 of the Order, and also satisfies the vli- 
dity of the notification in the light of he 
Punjab Courts Act, 1918, which by Sections 18 
and 19 constitutes a court of the Distaict 
Judge for a civil district. Learned coursel 
submits that when Section 31 of the Punab 
Courts Act empowers the High Court to fix 
the place or places at which the court js to 
be held. it confers the power to fix such 
other places for the sitting of the court besi-es 
that already fixed by the State Governm nt 
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when constituting the court and defining the 
civil district. 

5. Besides the aforesaid contentions, 
learned counsel for the respondents Nos. i, 
2 and 3 have raised a preliminary objection 
to the maintainability of the writ petition. 
It is contenued tha: the petitioners have no 
locus standi, and that ground by itself is 
sufficient to defeat the writ petiticn. 


&, Before proceeding to deal with the 
contentions of learned ccunsel for the parties, 
it may be noted that during the hearing of the 
writ petition Shri M. G. Chitkara, learned 
counsel for the petitioners withdrew the prayer 
for relief against the notification Ann>xure ‘B’ 
issued under the Code of Criminal Procedure. 
We are therefore concerned cnly with the 
remaining notification, Annexure ‘C?’ issued 
under the Himachal Pradesh Courts Order, 
1948 and the Punjab Courts Act, 1918. 


7. It appears proper that we should 
consider the preliminary objection first. The 
writ petition has been filed by six petitioners. 
The petitioner Ne. 1, Shri Rajinder Mohan 
Sehgal, has withdrawn from the petition. The 
petitioners Nos. 2 and 3 resid. at Solan and 
petitioners Nos. 4 and 5 reside at Kandaghat. 
They work fer gain at those places. The 
petitioner No. 2 has a reference under the 
Land Acquisition Act pending before the Dis- 
trict Judge at Solan. The petitioner No. 6 
is an Advocate practising at Nalagarh. Except 
in the case of petitioner No. 2, who is said 
to be interested in maintaining the writ peti- 
tion because of the pendency of his Land 
Acquisition reference before the District 
Judge at Solan and the petitioner No. 6, 
who is an Advocate practising at Nalagarh, 
there is no specific averment indicating the 
precise interest of the remaining petitioners in 
maintaining the writ petition. . Certain general 
considerations have, however, been set out in 
the writ petition. It is stated that if the head- 
quarters are shifted from Solan to Nahan the 
litigant public will not be in a position to ob- 


-tain competent legal assistance, that Nahan is 


an “out of the way” place and it will involve 
financial strain on the litigants and also lead 
to delay: in the disposal of their cases. It is 
pointed out that Solan is more centrally 
located than Nahan, that four sub-divisions 
in the Sessions Division of Solan are closer to 
Solan than to Nahan. that Solan is situated on 
the main national highway and is also connect- 
ed by rail, while Nahan is situated in a remote 
corner of the Division. It is also pointed 
out that Solan is directly connected with all 
the sub-divisions while Nahan has no direct 
link with any of the'sub-divisions and the 
litigant public has to pass through Solan to 
reach Nahan. It is averred that the work-load 
of Solan district is far heavier than that of 
Sirmur District, and that the number of cases 
pending before the Senior Subordinate Judge, 
Sirmur is hardly sufficient for ten days in the 
month. It is urged that if the headquarters 
remain at Solan, the litigant public can utilise 
the services of leading lawyers from Chandigarh 
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and Simla for arguing their cases. eIt is said 
that if the headquarters remain at Solan the 
practice of appointing the District and Ses- 
sions Judge of Simla Division as the Additional 
District and Séssions Judge of Solan Division 
and the District and Sessions Judge of Solan 
as the Additional District and Sessions Judge 
of the Simla Division can more conveniently 
be adopted than if the headquarters are main- 
tained at Nahan. Emphasis has been laid on 
the fact that Nahan is situated in a corner Of 
the Solan Division and that in the case of ap- 
peals and bail applications the absence of a 
lawyer from places other than Nahan for the 
purpose of appearing before the District and 
Sessions Judge at Nahan’ will interfere with 
the normal working of the Courts where he 
ordinarily practises. All the considerations 
c’ed are of a general nature, and it is neces- 
sary to examine whether the petitioners by 
reason thereof are entitled to maintain this 
writ petition. 


8. . In a long series of cases the courts 
in India have held that in order to maintain 
a writ petition the petitioner must have some 
legal right or interest in the subject-matter cf 
dispute sufficient to entitle him to locus standi 
in the case. See Calcutta Gas Co. v. State cf 
Vest Bengal, AIR 1962 SC 1044 at p. 1047; 
State of Orissa v. Ram Chandra Dev, AIR 
1964 SC 682; Jonnala Narasimharao and Co. 
v. State of Andhra Pradesh, AIR 1971 SC 
1507 & State cf Orissa v. Rajasaheb Chandan- 
mull Indrakumar (P) Ltd., AIR 1972 SC 2212. 
In Venkateswara Rao v. Govt. of Andhra 
Pradesh, AIR 1966 SC 828 the Supreme Court 
observed that while a writ petitioner should 
“ordinarily” be one who has a personal or 
individual right ir the ‘subject-matter of the 
petition the ` personal right need not be in 
respect of a proprietary interest but may relate 
- to the interest of a trustee. That apart, it 
was observed that in exceptional cases a per- 
son who has been prejudicially affected by 
an act or omission of an authority can file a 
writ petition even though he has no pro- 
prietary or even fiduciary interest in the sub- 
ject-matter thereof. It is settled law, there- 
fore, that either a petitioner must have some 
legal right or interest in the subject-matter of 
the petition, or at the very least he must be 
prejudicially affected by the act or omissicn 
of some authority. The’ latter criterion pre- 
scribes the minimum standard which needs to 
_jbe established before a writ petition can be 
maintained. In the absence of any injury to 
some personal legal right or interest or pre- 
judice otherwise, it is not open to a petitioner 
to apply for relief under Article 226 of the 
Constitution. The only exception to this rule 
appears to be the case of a petition for habeas 
corpus or quo warranto. The rule particular- 
ly applies to a petition for a writ in the nature 
of mandamus. And in the present case .that 
is the only relief which can be claimed. 


$. . An unidentified interest or injury 
lcannot sustain a petition for mandamus. Ir 


z 
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Nonnala Narasimharao supra) the Supreme 
Court held that whatever. objection the dealers 
may have had to the. constitutional validity 
of Section 9 of the Andara Pradesh General 
Sales Tax (Amendment) Act, 1970 by refer- 
ence to Article 14 of the Constitution, their 
agents had no locus standi to complain about 
discrimination between tke principals inter se. 
In Maganbhai Ishwarbhai v. Union cf India, 
AIR 1969 SC 783 the. Sugreme Court was con- 
cerned with a petition for a writ in the nature 
of. mandamus or any otker appropriate order 
or direction under Article 32 of the Constitu- 
tion to restrain the Government from ceding 
without the. approval of Parliament certain 
areas in the Rann of Kutch to. Pakistan. The 
questions raised on the merits were indisput- 
ably questions of public importance, but the 
Supreme Court considered it necessary to 
decide whether the’ petitioners had established 
any right or interest Zor maintaining their 
claim to relief. The Supreme Court observed: 

“We discovered thet mest of the peti- 
tioners had no real or apparent stake in the 
areas now declared to >e Pakistan territory. 
These. persons claim that they had and still 
have the fundamental rights guaranteed to 
them by Art. 19 (1) (d, (e) and (f), that is to 
say, the right to travel, to reside or settle 
down, or to acquire, and hold property in 
these areas. None of them has so far made 
any move in this direction but their apprehen- 
sion is that they will be deprived of these 
rights in the future. . This, in our judgment, 
is too tenuous a right io be noticed by the 
Court in administering the law and still Jess 
in enforcing fundamental rights. When we 
communicated our view at an earlier hearing, 
some more petitioners came forward. Mr. 
Madhu Limaye puts forward the supporting 
plea that he had attemoted to penetrate this 
area to reconnoitre poss bilities for settlement, 
but was turned back. `n this way he claims 
that he had attempted -o exercise his funda- 
mental rights and they were infringed. An- 
other party claims to haxe had a lease of grass 
lands some ten years ago in this area and he. 
is now to be deprived of-the right to obtain 
a similar lease. Lastly, one of the. parties 
puts forward the plea that he lives in the. 
adioining territory and thus has interest in 
th. territories proposed -to be ceded to 
Pakistan. These petiticners i100 have very 
slender rights, if at all.. The only person who 
can claim deprivation of fundamental rights is 
Mr. Madhu Limaye, although in his case also 
the connection was temporary and almost 
ephemeral. However, we ¢2cided to hear him 
and as we were to decid- the question we 
heard supplementary arguments from the 
others also to have as much assistance as 
possible. But we are not to be taken as esta- 
blishing a precedent for this Court which 
declines to issue a writ of mandamus except 


_at the instance of a party whose fundamental 


rights are directly and subsiantially invaded 
or are in imminent danger of being so in- 
‘vaded. From this poiat of view we would 


have been justified in Cismissing all petitions 
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except perhaps that of Mr. Madhu Limawe.” 
It will be noticed that the right or in-erest 


asserted must be real, the nexus claimed by - 


the petitioner with the subject-matter ot dis- 
‘toute must not be too tenuous or competely 
‘ephemeral. The Supreme Cour’ rejectes. the 
claim of the several petitioners to ma=itain 
the writ petition except in the case of Shri 
Madhu Limaye in whose „ase there was the 
plea that he had attempted to penetrate this 
area to reconnoitre for settlement and. had 
been turned back and therefore his fanda- 
mental rights had been infringed. 


_ H In his admirable analysis c= the 
Jaw on the point, Professor S. A. de Smith® 


nofes that an applicant for mancamus 
must have a substantial personal in- 
terest in the performance of the duty 


to which a right is claimed. He sees a 
good deal of judicial support for the view 
that a mere stranger has no locus standr and 
that an applicant must establish that ne is 
specially aggrieved by the performance cf the 
duty or has an immediate interest in its per- 
formance greater than that of members cf the 
public generally. While scholars and -urists 
maintain that the Courts may in their Ciscre- 
tion, grant an application made by any member 
of the public, Professor de Smith points out 
that the preponderance of judicial authozity is 
opposed to the view that the Courts are =:ntitl- 
ed to exercise a free discretion in determining 
questions of locus standi in applicatiors for 
mandamus, and that it supports the viey that 
an applicant must have a direct interest of 
his own in the performance of,the duty He 
concludes his discussion with the opinior that 
as the law stands at present the appliZant’s 
interest must normally be more substantial 
than the general interest of other memb:rs of 
the local community or the interest-groap to 
which he belongs. Although there ae ex- 
ceptional cases, the courts have yet to reach 
the point where an application for mancamus 
is accorded the status of an actio pepalaris. 
In Dr. Satyanarayana Sinha v. M/s. S. Lal & 
Co. (P) Ltd., AIR 1973 SC 2720 the Suareme 
Court observed :— 


“In respect of persons who are str=ngers 
and who seek to invoke the jurisdiction of 
the High Court or of this Court, difficulty 
sometimes arises because of the natur- and 
‘extent of the right or interest which is said to 
have been infringed, and whether the intinge- 
ment in some way. affects such persons ° On 
this aspect there ‘is no clear enunciation -of 
principles on which the Court will exercise 
its jurisdiction.” 


11. Having regard to the preser stats 
of the Jaw, it is apparent that so far .s the 
petitioners Nos. 3, 4 and 5 are concerned, 
they have no locus standi. The mere cicum- 
stance that they reside at Solan or Kaneaghat 
and work for gain there does not entitle them 
to maintain the writ petition. 


. Judicial Review of Administrative “ction, 
2nd Edn. pp. 571 to 574. . 
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12. As regards the petitioner No. 2 
who has a Land Acquisition reference pending 
before the District Judge at Solan and the 
petitioner No. 6 who is an Advocate practis- 
ing at Nalagarh, the position appears to be 
this. Under tbe impugned notification, the 
District Judge will: hold court at Nahan and 
also at Solan and at Nalagarh. The whole 
point of requiring the District Judee to hold 
-ourt at Solan and at Nalagarh is that cases 
ising out of those areas should be heard at 
Solan or Nalagarh. As was stated before us 
on behalf of the respondents, it is a time- 
honoured convention and practice reinforced 
by directions issued down from time to time, 
that cases arising within a ticular district 
shouid be taken up by the District Judge in 
that district, and also that when appeals and 
applications are to be instituted before the 
District Judge at 2 time when he is not hold- 
ing court there, they should be presented be- 
fore the local senior Subordinate Judge who 
will then transmit them to the District Judge, 
That position has not been disputed before 
us. It may be noted that in compliance with 
the principle that cases arising in a district 
should be entertained, heard and disposed of 
in that district itself, the District and Sessions 
Judges by long practice divide the days of 
sitting -in the month between the headquarters 
and the places of circuit according to. the 
work-load pending at each place. It may 
also be pointed out that instructions have 
been issued by this Court to the various Dis- 
trict and Sessions Judges that whenever they 
go On circuit they should send the files which 
are to come up for hearing before them dur- 
ing the circuit to the local senior Subordinate 
Judge four or five days ahead so that the 
lawyers and the litigants may be in a position 
to inspect the files; and the senior Subor- 
dinate Judges . have been directed to allow 
inspection, in accordance with the Rules. It 
may be that for taking certain emergent pro- 
ceedings, which can be entertained by the 
District and Sessions Judge alone, a party may 
have to go wherever the District and Sessions 
Judge is then holding court. That is a burden 
cast alike on the litigants, be they from. Solan 
District or the Sirmur District. If the Dis- 
trict and Sessions Judge is at his headquarters 
at Nahan, the litizant from the Solan district 
must go there; and likewise if the District and 
sessions Judge is at Solan on circuit the liti- 
gant from the Sirmur distri-t must go to 
Solan. It is a burden inhereL. in the present 
system where the District and Sessions Judge, 
no matter where his headquarters, must hold 
Court at more than one place. Sc far as 
the obtaining of certified copies of docu- 
ments in the record of the District and Ses- 
sions Judge jis ccncerned, -there is no doubt 
that for the present the Record Room is main- 
tained at the headquarters alone, but copies 
can always be obtained by applying by post 
for which ample provision has been made 
under the Rules and Orders of the Court. All 
these arrangements are’ matters of common 
knowledge, and cannot be denied. 
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43. Even if we were to assume that 
any inequality exists under the prevailing aT- 
rangements, there is no evidence of it in any 
proceeding psently taken by any of the 
petitioners. {It is «apparent that the Land 
Acquisition reference of the petitioner No. 2 
wil] ^e beard and disposed of at Solan and 
he cannot complain of any prejudice to him 
by the impugned notification. As regards the 
petitioner No. 6, who is an Advocate practis- 
ing at Nalapgarh, we are also not satisfied thal 
he has any genuine cause for grieyance. 

14, The petiticners rely on Dr, N. V. 
Subba Rae v. Govt. of Andhra Pradesh, 
AIR 1968 Andh Pra 98. In that case the resi- 
dents of a locality challenged an order renew- 
ing a licence enabling the operation of a bone 
factory in the locality. It was alleged that the 
health of the residents was affected by the 
existence of the foul smeil emanatmg from 
the bone factory. Plainly, the residents had 
substantial interest in maintaining the writ 
petition. Learned counsel for the petitioners 
also relies on Flying Officer S. Sundarajan v. 
Union of India, AIR 1970 Delhi 29 (FB) 
where reference has been made to the obser- 
vations of Professor de Smith mentioned 
above as well as to Calcutta Gas Co. (supra) 
and Dr. P. 5. Yenkataswamy v, University of 
Mysore, ATR 1964 Mys 159. Nothing stated 
in those cases is of any assistance to the peti- 
tioners. 


15. in our. opinion, the petitioners 
have been unabje to establish, upon the 
material before us, thai the impugned notifica- 
tion impairs any legal right or interest belong- 
ing to them or that taey are materially pre- 
judiced by it. We have carefully considered 
the matter, and it appears that the preliminary 
objection raised by learned counsel for the 
respondents must be upheld. 


16. Jn the circumstances, it is un- 
necessary to enter into the questions raised 
on the merits of the writ petition. 

17. The writ petition is dismissed, out 
there is no order as to costs. 

Writ petition dismissed. 


a mr 
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Chhabil Dass, Petitioner v. Inder Singh, 
and others, Respondents. — 
C. W, P. No. 226 cf 1974, D/- 18-4-1975. 


(A) Bar Conneil of Panjab (Constitution 
and Conduct of Business) Rules (1963), 
Rr. 35 (2) and 32 — Ber Council of Punjab 
ar) Paryana Election Rules (1968), R. 34 (4) 
— Bar Council of Himachal Pradesh Rules 
(1872). R. 34 44) — Election Petition chaileng- 
ing slection of Chairman of Bar Council of 
Himachal Pradesh — Election Tribunal if 
competent te entertain — Section’3 of General 
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Clauses Act if applicable --- (General Clauses 
Act (1897), S. 8). 

Per R. S. Pathak, C. J. — (D. B. Lal, J. 
Dissenting) : 

When reading Rule 35 (2) of the Rules of 
1963. the words “the Election Tribunal re- 
ferred to in Rule 34 (4) of the Rules of 1972” 
must be substituted in place of “the com- 
mittee of Advocates referred to in R. 32.” 
Reading Rule 35 (2) in that manner, it is 
apparent that the Election Tribunal had juris- 
diction io entertain and decide the election 
petition filed by the respondent, challenging 
the election of the petitioner as the Chair- 
man of Bar Council of Himachal Pradesh. 

(Para 18) 

Ik is a case where a piece of fegislation, 
which was incorporaied by reference in an- 
other piece of legislation, has been repealed 
and re-enacted. In a case such as this, the 
principle embodied in Section $ of the Gene- 
ral Clauses Act will come into play. AIR 
1953 SC 357; AIR 1969 Delhi 330, Rel. on. 

l (Paras 14, 15, 16) 

Even if the scope of the powers be taken 
to have been reduced in the case of the Elec- 
tion Tribunal, the reduced scope does not 
in any way militate against the Election Tri- 
bunal being regarded as the body for adjudi- - 
cating a dispute relating to the election of the 
Chairman and the Vice-Chairman. The power 
bas been merely modified, if at all, and its 
essential nature has not changed from the 
original. Rule 34 (4) amounts to a re-enact- 
ment, with modification, of Rule 32. 

z (Para 17) 

Per D. B. Lal, J. (Dissenting) :— The 
Election Tribunal appointed under Rule 34 of 
the Rules of 1968 will have no jurisdiction 
to decide the dispute as to the election of 
Chairman. For that a Committee of Advo- 
cates was required to be appointed under the 
relevant Rules of 1963. (Para 47) 

Section 8 of the General Clauses Act will 
net apply for the simple reason that the Ruies 
of 1958 have. not repealed or re-enacted the 


_ provisions of the Rules of 1963 containing the 


election to the office of Chairman and an 
authority to be appointed to decide disputes 
arising therefrom. (Para 48) 


Besides that, there is no reference to a 
Committee of Advocates “in any other enact-: 
ment or in any instrument” but the reference 
is to an Election Tribunal in Rule 34 which 
has repealed and re-enacted the provisions 
contained in the Rules of 1963 which related 
to the election of a member to the ‘Bar 
Council. This also completely dislodges any ` 
application of Section 8. That apart, a dif- 
ferent intention obviously appears in the Rules 
af 1968 because they talk of an Election Tri- 
bunal which is a different body than the 
Committee of Advocates as its very constitu- 
tion indicates. Therefore, no assistance can 
be obtained from Section 8 of the General 
Clauses Act. (Para 48) 


(B) Bar Counci! of Punjab (Constitution 
and Conduct of Business) Rules (1963), R. 34 
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— Requirement that first meeting to be con- 
vened within 15 days — Directory. 


Per R. S. Pathak, C. F.:— The brovi- 
sion in Rule 34 that the first meeting could 
be convened by the Advocate General ~yithin 
15 days of the election becoming final ander 
Rule 31 is directory. (Para 27) 


There is nothing in the rules whick sug- 
gests that if the period of 15 days is exceeded 
the first meeting will become invalid or pur- 
poseless. The object of the first meetinz will 
not be defeated if it is convened beyond the 
period of 15 days. The requirement hes ap- 
parently been made only in order to s-ggest 
that the first meeting should be called zs ex- 
peditiously as possible. (Paw 28) 


(©) Bar Council of Punjab (Constiution 
and Conduct of Business) Rules (1963), 2. 34 
— Meeting for electing Chairman o Bar 
Council of Himachal Pradesh — Ail me abers 
of Bar Council participating in the meeting 
and no objection raised as to sufficienty of 
period of notice of mecting — Re- 
quirement as to notice held to be weived. 
(1920) 1 Ch 466 and (1921) 3 KB 32, Re. on; 
1972 Cur LJ 854, Dist. (Per R. S. P.thak, 
C. J.). (Pare 30) 

(D) Bar Council of Punjab (Constiarion 
and Conduct of Business) Rules (1963), Er. 35 
and 38 — Mecting for electing Chairman of 
Bar Council — Right of Advocate Gene-al to 
vote and to give casting vote as Chairman of 
the meeting. 

Per R. S. Pathak, C. J.:— In the m-eting 
of the Bar Council of Himachal Pradesa for 
the purpose of electing the Chairmar. the 
Advocate General was entitled to vote as a 
member and also to give a casting vate as 
Chairman of the meeting. (Paras 23, 25) 


There can be no doubt that the Ad*ocate 
General is a member of the State Bar 'Coun- 
cil. Section 3 (2) (a) of the Advocate: Act 
1961 describes him as an ex-officio member. 
He has a right to vote like other me.nbers 
in a meeting for electing the Chairmax and 
the Vice-Chairman. (Par: 20) 


Rule 38, which is evidently of general ap- 
plication, declares that voting at the meeting 
of Bar Council shall ordinarily be by show of 
hands. That does not exclude altogethe vot- 
ing- by ballot at particular meeting. A meet- 
ing for the election of the Chairman ard the 
Vice-Chairman is such a meeting. Rule 35 (1) 
provides that the election in such a case shall 
be by ballot. But whether the voting is by 
show of hands or by ballot, accerding 
to Rule 38 each member present has 
one vote and the Chairman of the mreting 
has a casting vote. When the Adrocate 
General presides at the meeting of th- Bar 
Council for electing the Chairman œ the 
Vice-Chairman the voting must be by “allot, 


each member present has one vote ami the. 


Advocate General as Chairman presiding at the 
meeting has a casting vote. (Pata 23) 

There is no doubt that the principl: that 
_ a candidate should secure a majority of votes 
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of the members present applies to all cases of 
election of the Chairman and the Vice-Chair- 
man, whether it is a case covered by the pro- 
viso or by the main part of the Rule 35 (H). 
But to secure a majority of votes of the 
members present does not exclude a case 
where the majority is. obtained by the Advo- 
cate General giving a casting vote where the 
votes are equal, the casting vote being an 
additional vote. Rule 35 (1) requires the 
securing of the majority of votes of the mem- 
bers present; it does not require the secúrmg 
of votes of the majority of the members 
present. (Para 24) 
Referred: Chronological Paras 
1972 Cur LJ 854 


30 
AIR 1969 Delhi 330 = ILR (1969) Delhi 
426 I5 


AIR 1953 SC 357 = 1953 SCR 1028 15 


(1921) 3 KB 32 = 90 LIKB 1145 30 
(1920) 1 Ch 466 = 89 LJ Ch 379 30 


K. D. Sud, D. P. Sud and D. K. Khanna, 
for Petitioner; O. P. Sharma, Advocate, for 
Inder Singh, Respondent. 


R. S. PATHAK, C. J.:— By this writ 
petition the petitioner prays for certiorari 
quashing the order of the Election. Tribunal 
dated September 9, 1974 setting aside his elec- 
tion as Chairman of the Bar Council of Hima- 
chal Pradesh. 


2. By the State of Himachal Pradesh 
Act, 1970, Himachal Pradesh becarne a State 
on and from January 25, 1971. Section 24 
of the Act amended the Advocates Act, 1964, 
thereby providing for a Bar Council of 
Himachal Pradesh. The first Bar Council was 
constituted shortly thereafter, amd its first 
meeting was held on November 7, 1971. When 
the term of office of the members: was due 
to expire, proceedings were taken. for the 
election of members. to succeed them. On 
August 30, 1972 an election programme was 
issued setting out the dates for the different 
stages ir. the election process. After polling 
and. counting. of votes, the Advoeate General 
of Himachal Pradssh veriffed. the list of elect- 
ed candidates, and the results were published 
in the Gazette on May 26, 1973. 


3. It may be stated: at this stage that 
by virtu2 of Section 24 (5) (a) of the State 
of Himachal Pradesh Act the rules. made or 
deemed to have been made by the Bar Coun- 
cil of Punjab and Haryana and enforced im- 
mediately before the date on which: the first 
Bar Council of Himachal Pradesh was duly 
constituted were, subject to such modifications 
and adapfations as were made therein. by the 
Chairman of the Bar Council. of Himachal 
Pradesh to be deemed to be rules made by 
the Bar Council of Himachal Pradesh and 
were to have effect accordingly. At that 
time the rules governing the Bar Council of 
Punjab and Haryana were the Bar Council 
of Punjeb (Constrution and. Conduct of Busi- 
ness) Rules, 1963 (hereinafter referred to for 
convertience as the Rules of 1963), and the 
Bar Council of Punjab and. Haryana Election 
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Rules, 1968 (which for convenience may be 
referred to as the Rules of 1968). The Chair- 
man of the Bar Council of Himachal Pradesh 
adopted the two sets of rules with certain 
modifications and adaptations. Consequently, 
the Bar council of Himachal Pradesh is gov- 
erned by the two sets of rules as modified and 
adapted. 


4, Section 3 (3) of the Advocates Act, 
1961, provides that there shall be a Chairman 
and a Vice-Chairman of each State Bar Coun- 
cil elected by the Council in such manner 
as may be prescribed. Section 15 empowers 
the Bar council to make rules, and those rules 
may provide, by Section 15 (2) (a) for the 
- election of members of the Bar Council, by 
Section 15 (2) (c) for the manner of election 
of the Chairman and the Vice-Chairman of 


the Bar Council and by Section 15 (2) (d) for- 


the manner in which and the authority by 

which doubts and disputes as-to the office of 
the Chairman ‘or the Vice-Chairman are to 
be finally decided. 


5. The Rules of 1963 cover a number 


of matters, including the manner in which the ` 


election of members of the Bar Council and 
the election of the Chairman and the Vice- 
Chairman of the Bar Council are to be held, 
and also the authority by which and the 
manner in which a challenge to those elections 
can be entertained and decided. The Rules 
of 1968 provide only for the .election of 
members of the Bar Council and the forum 
and the manner in which disputes relating 
to those elections are to be decided. The 
parties are agreed that so far as the election 


of members of the Bar Council and the deci- . 


sion of disputes relating to such election are 
concerned they are governed -by the Rules of 
1968, and those Rules must be taken to have 
superseded the Rules of 1963 to that extent. 
The Rules of 1968 do not deal with the elec- 
tion of the Chairman and the Vice-Chairman 
and the decision of disputes concerning those 
elections. As regards those matters they re- 
main within the purview of the Rules of 
1963. It is also not disputed that the Rules 
of 1968 as modified and adapted by the Chait- 
man of the Bar Council of Himachal Pradesh 
are described as the: Bar Council of Himachal 
Pradesh’ Rules, ‘1972, to which I shall refer 


as the Rules of 1972. The Rules of 1972 ° 


relevant for the purposes of this case are 
identical “with the corresponding Rules of 
1968: No separate body of rules was framed 
for the Bar Council of Himachal Pradesh in 
Tespect of the election of the Chairman and 
the Vice-Chairman and the decision of dis- 
putes relating to those elections. 


6. Under Rule 34 of the Rulés of 
1963 the Advocate General convened a meet- 
‘ing of the Bar Council for the purpose of 
electing the Chairman and the Vice-Chairman. 
On July 7, 1973 the Advocate General presid- 
_ed aver the meeting. The only two candidates 
for election to the office of Chairman were 
‘the petitioner, Shri Chhabil Dass, and the first 
respondent, Shri Inder Singh, who are both 
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advocates of this Court. Admittedly all ine 
sixteen members of the Bar Council were pre- 
sent and they cast their votes. On counting 
it was found that an equal number of votes 
had been polled by the candidates. The Advo- 
cate General took the view that he had a cast- 
ing vote, and gave that vote in favour of 
the petitioner. In the result the petitioner 
was declared elected Chairman of the Bar 
Council. 


7. On July 1S, 1973 the first, second 
and third respondents (whom I shall refer to 
as “the contesting respondents”) filed an elec- 
tion petition before an Election Tribunal con- 
stituted on October 1, 1972 under Rule 34 (4) 
of the Rules of 1972. The Election Tribunal 
consisted of three Advocates, Kanwar Dalip 
Singh being the Chairman, and Shri H. S. 
Thakur and Shri Sushil Malhotra being mem- 
bérs, The Chairman and Shri H. S. Thakur 


held that the Election Tribunal was compe- ` 


tent to entertain and decide the election peti- 
tion while Shri Sushil Malhotra held to the 
contrary. On the question whether the Advo- 
cate General had the right to cast a vote at 
the meeting like other members. of the Bar 
Council, the Chairman held that he had no 
such right while Shri H. S. Thakur and Sbri 


‘Sushil Malhotra held that he did have such 


right. On the further question whether the 
Advocate General had the right to give a 
casting vote, the Chairman does not seem to 
have expressed any. opinion in the matter, and . 
while Shri H. S.. Thakur took the view that 
the Advocate General had no right to give a 
casting vote, Shri Sushil Malhotra has held 
that he did have such right. Accordingly, on 
September 9, 1974 the Election Tribunal made 
an order by majority setting aside the elec- 
tion of the petitioner. 


8. A number of grounds have been 
set out in the writ petition, but before us 
only two points have been pressed. It is 
contended that: 

1. `The Election Tribunal had no jurisdic- 
tion to entertain and decide the elec- 
tion petition, and 

2. The Advocate ‘Genzral was entitled to 
vote as a- member and as Chairman to 
give a.casting vote and, therefore, the 
order of the Election Tribunal was 
erroneous. ~ 


While supporting the order of the Blection: 
Tribunal, the contesting respondents -urge that 
the meeting for the election of the Chairman 
was invalid inasmuch as it was not convened 
within fifteen days of the election to the Bar 
Council becoming final and also n notice 
of ten clear days as required by R . 34 of the 
Rules of 1963 was not given. 


9, Rules 34 and 35 of the Rules of 
1963 are concerned with the election of the 
ee and the Vice-Chairman. They 
read :— 

“34. First Meeting: Within 15 days 
from the election becoming final under R. 31 
the Advocate General shall convene a meeting 
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of the Bar Council after giving notice of ten 
_clear days for (1) election of the Chairman 
“and Vice-Chairman; (2) electing Committces; 
and (3) transacting such cther business- as 
the Advocate General may direct. The Acvo- 
cate General shall preside at the said meetng. 


~ 35. Election of Chairman and Vice 
Chairman. 


(1) The election of the Chairman and 
the Vice-Chairman shall be by ballot ta be 
held in such manner as the Advocate General 
may determine: 


Provided that in the event of there bing 
more than two candidates, no member of the 
Bar Council shall be deem2d to have teen 
elected as Chairman and Vice-Chairman uriess 
he shall have secured a macority of votes of 
the members present; and that in case of 
there being more candidates than two, the 
name of the candidate receiving the lowest 
number of votes shall be eliminated after the 
votes have been first recorded and thereefter 
the votes shall be taken for the other candi- 
dates and the same procedure shall be folbw- 
ed. until any candidate receives a majom of 
votes of those present. 


Oy Ady dispite, cesatding: the vaty 


of the election of the Chairman or Wice- 
Chairman shall be decided by the commttee 


of Advocates referred to ir mule 32, WiOse , 


decision shall be final. A 


10. Point í 

Whether the Election Tribunal consttut- 
ed under Rule 34 (4) of the Rules of 2972 
was competent’ to entertain ang decide the 
election petition? 

11. It will be noticed that m R. 3E (2) 
the dispute regarding the validity of the alec- 
tion of the Chairman has to be decide by 
a “committee of Advocates referred tc in 
Rule 32.” Rule 32 is conserned with the 
determination of election disputes in the 
matter of election to the Bar Council. It 
provides :— . 

"a2: Determination of Election Dis- 

putes: Any dispute arising under Rule 30 
shall be decided by a comm:ttee of Advocates 
consisting of three members of the Bar Ceun- 
cil in the previous year who are not conest- 
ing the elections.and such committee shal. be 
constituted by the Bar Counzil 15 days before 
the date of election and the unanimous or 
majority decision of such committee shal be 
final. In case three members, not contesing 
elections, are not available, any Advocate ‘or 
Advocates on the State roll of Advocates nay 
be appointed on the Committee.” 
When the Rules of 1963 were partially super- 
séded by the enactment of the Rules of 1268, 
Rule 32 of the Rules of 1963 was replsced 
by sub-rules (4) and (6) of Rule 34 of the 
Rules of 1968. The said sub-rules set ou” :— 
_ “34. Disputes as to the Validity of Hec- 
tions : - 

-(4) All disputes arising under the above 
sub-rules shall be decided. by a tribuna to 
be known as an Election Tribunal œm- 
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prising 3 Advocates whose names are on the 
State Roll and whe are not less than of 10 
years standing. 

(6) The Election Tribunal sball bave all 
or any of the following powers :— 

(i) To dismiss a petition; 

(Gi) To order recount; 

(iii) To declare any candidate to have been 

duly elected on a recount; 
(iv) 


To set aside the election of the candi- 
date who, either by himself or 
through any other person acting with 
his consent, is guilty of corrupt 
practices. : 
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12. The contention of the petitioner is 
da the .repeal of Rule 32 makes no dif- 
ference to the operation of Rule 35 (2), and 
for the purpose of applying Rule 35 (2) re- 
ference has to be made to Rule 32 notwith- 
standing its repeal. So read, Rule 35 (2) con- 
templates that a dispute relating to the elsc- 
tion of the Chairman should be entertained 
and decided by a committee of Advocates con- 


. Stituted in accordance with Rule 32. On ‘the 


other hand, the ccntesting respondents urge 
that R. 35 (2), when it speaks of the committee 
of Advocates referred to in R. 32, must be 
read as referring to the Election Tribunal mea- 
tioned in R. 34 (4) of the Rules of 1972. 


13. - It will be noticed that the Riles of 
1963 provide for election to the Bar Council 
and the decision of disputes relating to that 
election, and separately to the election of the 
Chairman and the Vice-Chairman and the 
decision of disputes relating to that election. 
The two sets of provision are distinct, and 
this is so even though Rule 35 (2) incor- 
porates by reference the provisions of R. 32. 
Indeed, this separate identity of provision ap- 
pears to be implied by Clauses (a), (c) and ‘d) 
of Section 15 of the Advocates Act also. 
Now a single body of legislation may in 
reality consist of a number of pieces of legis- 
lation conveniently put together, where each 
piece of legislation deals with a distinct 
matter. Viewed from that standpoint, it is 
apparent that the provisions in the Rules of 
1963 which deal with the election to the Bar 
Council and the decision of disputes related 
to that election from one piece of legislation 
while the provisions -relating to the election 
of the Chairman and the Vice-Chairman and 
the decision of disputes relating ‘to such .elec- 
tion form another piece of legislation. Rule 32 
belongs to the former piece of legislation and 
Rule 35 (2) belongs to the latter. It will also 
be observed that Rule 35 (2) is an instance 
of legislation by reference or incorporation- 
It refers to rule 32, and for the purpose of 
applying Rule 35 (2) you must, as it were, 
incorporate the relevant provision of R. 32 
within it. Treating Rule 32 and Rule 35 (2) 
as provisions in two separate pieces of legisla- 
tion, it will also be apparent that the legisla- 
tion of which Rule 32 is part may be con- 
sidered as earlier in point of sequence than 
the legislation which contains Rule 35 (2). 
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That is apparent because otherwise R.- 35. (2) 
would not have referred to Rule 32. Now, 
it will also be noted that Rule 32 of ‘the 
Rules of 1963 has been repealed and re-enact- 
ed as Rule 34 (4) of the Rules of 1968. 
Upon that scheme of things, the question 
which we must consider is whether Rule 35 
(2) must be read to refer to Rule 32 or 
Rule 34 (4). 


14. The petitioner relies on the princi- 
ple that where the provisions of one statute 
are, by reference incorporated in another and 
the earlier statute is afterwards repealed, the 
provisions so incorporated continue in force 
so far as they form part of the second enaci- 
ment.” It is also pointed out that sometimes 
an Act of Parliament instead of expressly re- 

eating the words of a section contained in a 
ormer Act merely refers to it, and by rela- 
tion applies its provisions to some new state 
of things created by the subsequent Act. In 
such a case, it has been said, "the rule of 
construction is that where a statute is incor- 
porated by reference into a second statute, 
the repeal of the first statute by a third does 
not affect the second”.f If the case had been 
one of mere repeal there could have been no 
hesitation in accepting the contention that R. 35 
(2) must be taken to refer to the committee 


of Advocates mentioned in Rule 32. But the. 
position in the present case is very different. . 


It is a case where a piece of legislation, which 


was incorporated by reference in another piece >- 


of legislation, has been repealed and re-enact- 
ed. In a case such as this, the principle 
embodied in Section 8 of the General Clauses 
Act will come into play. Section 8 pro- 
vides :— 


“8. Construction of Reference to repeal- 
ed enactments. — (1) Where this Act, or any 
Central Act or Regulation after the com- 
mencement of this Act, repeals and re-enacts, 
with or without modification, any provision of 
a former enactment, then references in any 
other enactment or in any instrument to the 
provisions so repealed. shall, unless a different 
intention appears, be construed as references 
to the provision so re-enacted. 

. (2) X xX x X x x x 
If that principle is applied, it seems clear that 
inasmuch as Rule 34 (4) has repealed and re- 
enacted Rule 32, reference in Rule 35 (2) to 
Rule 32 so repealed must, unless a different 
intention appears, be construed as reference 
to rule 34 (4). To that conclusion two possible 
objections can arise :— l 

(a) Section 8 refers to an Act or Regula- 
tion and not to a body of rules; 

(b) Rule 34 (4) does not represent the re- 
enactment of Rule 32. Rule 35 (2) 
was not intended to refer to the Elec- 
tion Tribunal, which is a body of dif- 
ferent composition and different scope 
of power. 


*Maxwell on Interpretation of Statutes, 
lith Edn. P. 393. 
fCraies on Statute Law, 5th Edn., p. 385. 
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It is a matter for consideration whether these 
objections are valid. . 


15. (a). It is not necessary that Sec- 
tion 8 in terms should be invoked in the pre- 
sent case. The section embodies a principle 
of construction, and can well be applied to 
subordinate legislation.. In N. S. Thread Co. 
v. James Chadwick & Bros, AIR 1953 SC 
357 Section 8 was applied to the zonstruc- 
tion of the charters of different High Courts, 
and it was observed :—- 


“The canon of construction -of statutes 
enunciated in Section 58, Interpretation Act 
and reiterated with some modifications in 
Sec. 8, General Clauses Act is one of gene- 
ral application where statutes or Acts have 
to be construed and there is no reasonable 
ground for holding that that rule of construc- 
tion should not be applied in construing the 
charters of the different High Courts. These 
charters were granted under statutory powers 
and are subject to the legislative power of 
the Indian Legislature. Assuming however 
but not. conceding, that strictly speaking the 
provisions of the Interpretation Act and the 
General Clauses Act do not for any reason 
apply, we see no justification for holding that 
the principles of construction enunciated in 
those provisions have no application for con- 
Struing these charters.” 


The Delhi High Court in Management of the 
Advance Insurance Co. Ltd. v. Shri Gurudas- 
mal, AIR’ 1969 Delhi 330 applied the prin- 
ciple embodied in Section 8 to the construc- 
tion of notifications issued under statutes. In 
my opinion, the principle can be applied to 
a body of rules, even though they do not 
fall within the express terms of Section 8. 


16. (b) As regards the second objec- 
tion it will be noted that Section 8 speaks of 
re-enactment with or without modification. In 
other words, the principle will apply even if 
the original provision is repealed and re- 
enacted with modification. The modification, 
it seems to me, should be such as does not 
destroy the essential substance of the original 
provision. If in its essence the provision re- 
mains the same, then notwithstanding the sub- 
stitution of a different orm or the adoption 
of or a variation in non-essential perticulars 
in the re-enacted provision the principle is not 
offended. In the. present case, Rule 32 speaks 
of a committee of Advocates conssting of 
three members of the Bar Council in the pre- 
vious year who are not contesting the elec- 
tions, and in case such members are not avail- 
able any Advocate or Advocates on the State 
Roll of Advocates may be appointed on the 
Committee. Rule 34 (4) speaks of an Election 
Tribunal consisting of three Advocates whose 
mames are on the State Roll and who are 
not less-than of ten years standing. It will 
be noticed that both the Committee envisaged 
by Rule 32 and the Election Tribunal en- 
visaged by Rule 34 (4) consist of three Ad- 
vocates, who must be Advocates on the State 
Roll of Advocates; the only difference lies in 
the qualifying factor specified in each case. 
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© my mind, the difference in the constitution 
of the two bodies turns on non-essential parti- 
culars. The change in the constitution of the 
body envisaged for deciding an election is- 
pute is nothing more than a mere modifsca- 
tion. 


17. Our attention has been drawn. to 
the circumstance that while the powers of the 
committee constituted under Rule 32 are aot 
expressly limited, the Election Tribunal con- 
templated by Rule 34 (4) has only the lim..ed 
powers detailed in Rule 34 (6) when disp 5s- 
ing of an election petition. It seems to me 
that even if the scope of the powers be tazen 
to have been reduced in the case of the E 2c- 
tion Tribunal, the reduced scope does not in 
any way militate against the Election “'ri- 
bunal being regarded as the body for adjedi- 
cating a dispute relating to the election of zhe 
Chairman and the Vice-Chairman. The pover 
has been merely modified, if at all, and its 
essential nature has not changed from the ri- 
ginal. I am of opinion that Rule 34 (4) 
amounts to a re-enactment, with modificat.on, 
of Rule 32. 

18. Accordingly I hold that when read- 
ing Rule 35 (2) of the Rules of 1963, we 
must substitute the words “the Election Tri- 
bunal referred to in Rule 34 (4) of the R -les 
of 1972” in place of “the committee of ad- 
vocates referred to in Ruie 32.” Reacing 
Rule 35 (2) in that manner, it is appa-ent 
that the Election Tribunal had jurisdictior to 
entertain and decide the election petition sled 
by the first respondent. 

19. Point No. 2 

Whether the Advocate General was eritl- 
ed to vote as a member and also to give a 
casting vote as Chairman of the meeting? 


20. There can be no doubt that the 
Advocate General is a member of the Sate 
Bar Council. Section 3 (2) (a) of the Asvo- 
cates Act, 1961 describes him as an ex-of-cio 
member. He enjoys the same right of vot: as 
elected members. I am of opinion that he 
has a right to vote like other members 2 a 
meeting for electing the Chairman and the 
Vice-Chairman. : 

21. As regards the Advocate Gene- 
ral’s right to give a casting vote, the petiti-ner 
relies on Rule 38 of the Rules of 963. 
Rule 38 provides :— 

“38. Voting.— The voting of the Bar 
Council shall ordinarily be by show of hends, 
Each member present shall have one vote and 
the Chairman of the meeting shall hare a 
casting vote.” 


22. Now Rule 34 declares that the 
Advocate General shall convene a meetirs of 
the Bar Council for holding the electio- ‘of 
the Chairman and the Vice-Chairman, anc 
that he shall preside at the said meeting It 
is a meeting of the Bar Council. Three Finds 
of meetings of the Bar Council are correm- 
plated. There is the ordinary meeting o? the 
Bar Council, mentioned in Rule 37 (1). Ther 
there is the extraordinary meeting of the Ba? 


f 
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council, for which provision is made in 
Rule 37 (2). The third kind of meeting of 
the Bar Council is the one contemplated by 
Rule 34. For the first two kinds of meetings 
the Chairman, and in his absence the Vice- 
Chairman, have been appointed by Rule 44 
(1) to preside at the meeting. In the absence 
of both, Rule 40 enables the members present 
at the meeting to lect one from amongst 
them to preside over the said meeting, when 
such member presides over the meeting, he 
can be described as Chairman of the meeting. 
Although not Chairman of the Bar Council, 
he is Chairman of the meeting. The Chair- 
man of a meeting is merely one who presides 
over the meeting. In respect of the third 
class of meetings mentioned above, that is to 
say a meeting for the election of the Chair- 
man and the Vice-Chairman, the Advocate 


‘General is required by Rule 34 to preside at 


the meeting. When doing so he is Chairman 
of the meeting. 


23. Rule 38, which determines the 
voting right of each member at a meeting of 
the Bar Council and of the Chairman of the 
meeting, may be read now. Each member 
present has one vote and the Chairman of the 
meeting has a casting vote. The voting rights 
specified in Rule 38 apply to all manner of 
voting, whether it be by show of hands or 
by a ballot. Rule 38, which is evidently of 
general application, declares that voting at 
the meeting of the Bar Council shall ordi- 
narily be by show of hands. That does not 
exclude altogether voting by ballot at a parti- 
cular meeting. A meeting for the election of 
the Chairman and the Vice-Chairman is such 
a meeting. Rule 35 (1) provides that the 
election In such a case shall be by ballot. 
But whether the voting is by show of hands 
or by ballot, according to Rule 38 each mem- 
ber present has one vote and the Chairman 
of the meeting has a casting vote. To my 
mind, when the Advocate General presides 
at the meeting of the Bar Council for elect- 
ing the Chairman or the Vice-Chairman the 
voting must be by ballot, each member present 
bas one vote and the Advocate General as 
Chairman presiding at the meeting has a 
casting vote, 


24. Our attention Fas been drawn to 
the proviso to Rule 35 (1) which requires 
that in order to bz elected as Chairman or 
Vice-Chairman a candidate must secure a 
majority of votes oz the members present and 
this, it is said, excludes the giving of a casting 
vote. I am unable to agree. There is no 
doubt that the principle that a candidate 
should secure a majority of votes of the mem- 
bers present applies to all cases of election 
of the Chairman and the Vice-Chairman, 
whether it is a case covered by the proviso 
or by the main part of Rule 35 (1). But to 
secure a majority of votes of the members 
present does not exclude a case where the 
majority is obtained by the Advocate General 
giving a casting vote where the votes are 


‘equal, the casting vote being an additional 
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vote. Rule 35 (1) requires the securing of 
the majority of votes of the members present; 
it does not require the securing of votes of 
the majority of the members present. 


25. I hold that the Advocate General 
was entitled to give a casting vote, and there- 
fore, the declaration of the petitioner as elect- 
ed Chairman of the Bar Council is not invalid. 


26. The points raised by the contest- 
ing respondents may be considered now as 
points Nos. 3 and 4. 


27. Point No. 3 


Whether the prevision in Rule 34 of.the 
Rules of 1963 that the first meeting should be 
iconvened by the Advocate General within 15 
days of the election becoming final under 
Rule 31 is mandatory? 

28. Under Rule 31 the election to the 
Bar Council acquires finality on the expiry of 
21 days from the date of publication of the 
list of elected members certified by the Advc- 
_ cate General. In the present case the list be- 
came final on June 15, 1973. The first meet- 
ing was convened on July 7, 1973. That was 
clearly beyond the period of 15 days mention- 
ed in Rule 34. But in my opinion, the re- 
quirement that the first meeting should be 
convened within 15 days is directory only. 
There is nothing in the rules which suggests 
that if the period of 15 days is exceeded the 
_ifirst meeting will become invalid or purpose- 
less. The object of the first meeting will not 
be defeated if it is convened beyond the 
‘period of 15 days. To my mind, the require- 
ment has apparently been made only in order 
to suggest that the first meeting should be 
called as expeditiously as possible. 


29. Point No 4 


Whether the first meeting is invalid be- 
cause a‘ notice of ten. clear days was not 
given as required by Rule 34 of the Rules of 
1963? 

30. Notice of the first meeting was 
received on June 28, 1973 by at least one mem- 
ber, and the meeting was held on July 7, 
1973. Now it appears that ali the members 
of the Bar Council were present and they 
participated in the meeting, and no objection 
was raised as to the sufficiency of the period 
of notice. In such a case, the requirements 
.las to notice may be considered as waived. 
In Re. Express Engineering. Works ‘1920) 1 
Ch 466. Younger, L. J. said; 


“Tf you have ail the shareholders present, 
then all the requirements in connection with’ 
a meeting ..... tsa vet TP are observed:” 
-Reference may also be made to Re. Oxted 
Motor Co. (1921) 3 KB 32. In the circums- 
tances, J am unable to hold that the meeting 
was invalid on the ground that all the mem- 
bers did not receive notice of ten clear days. 
Reliance was placed by the respondents on 
Khan Chand ete. v. Sub Divisional Officer 
(Civil), 1972 Cur LJ 854. The prevision in 
that case required notice to be sent “at least 
seven days before the date of meeting”, ian- 
guage which is distinguishable from that em- 
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ployed in Rule 34. Moreover, the facts iÐ 
thai case show that objection was taken by 
some of the members present at the meeting 
to the insufficiency of notice. 

31. On the afroesaid considerations, I 
am of opinion that the order of the Election 
Tribunal dated Septemter 9, 1974 is vitiated 
and is liable to be quashed. The petitioner 
is entitled to succeed. 


32.. The writ petition is allowed, and 
the order dated September 9, 1974 of the 


Election Tribunal is quashed. The parties 
will bear their own costs. 
D. B. LAL, J. — 33. ” This peti- 


tion under Articles 226 and 227 of the Con- 
stitution has been filed by Shri Chhabil Dass, 
Advocate wherein he has called in question 
the decision of the Election Tribunal dated 
Sepiember 9, 1974 (Annexure P.8) and wants 
the same to be quashed. 


34. The petitioner’s case is that he 
was duly elected as a member of the Bar 
Council of Himachal Pradesh along with 14 
others the sirength of the Bar Council being: 
15 elected members and the Advocate-General 
ex-officio member. The respondent No. 4 
who is the Advocate-General convened on 
July 7, 1973 the first meeting of the Bar 
Council for the election of Chairman and 
Vice-Chairman under Rule 34 of the Bar 
Council of Punjab (Constitution and Conduct 
of Business) Rules, 1963 (hereinafter to be 
referred to as the Rules of 1963). As pro- 
vided for in that Rule, the Advocate-General 
presided over that meeting. Two proposals, 
one of the petitioner and the other of the 


_ respondent No. i Shri Indar Singh, Advocate, 


were received for election to the post of 
Chairman. The poll was taken by a secret 
ballot and it was found that both the peti- 
tioner and the respondent No. 1 polled equal 
number of votes. Accordingly the Advocate- 
General determined the manner in which the 
dispute was to be resolved. He gave a casting 


vote in favour of the petitioner and the latter 


was declared elected, 


35. After the election was so declared 
and published in the Gazette, the respondents 
1 to 3 whe are Advotzate-electors ‘filed an 
election petition before the Election Tribunal 
constituted under Rule 34 of the Rules made 
by the Bar Council of Punjab and Haryana 
under Section 15 (2) (a) and (di of the Advo- 
cates Act, 1961, as modified and adapted by 
the Chairman of the Bar Council of Himachal 
Pradesh (hereinafter to be referred to as the 
Himachal Pradesh Rules). By a majority deci- 
sion dated September $, 1974 the Election 
Tribunal has set aside the election of the peti- 
tioner on several grounds, the primary being 
that the Advocate-Genera]l. had no right to 
give a casting vote. 


36. The petitioner has contended in ` 
the foremost that the Election Tribunal was 
not the competent authority to entertain and 
decide the election petition. As such, accord- 
‘ng to petitioner, the decision of the Election 
Tribunal is non est and a nullity. Since the 


` 
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Election Tribunal kad no jurisdiction <p er- 
tertain and decide the election p:titmn its 
decision is not binding on the petitioner “The 
petitioner has also supported his electinn on 
a variety of other grounds, but it dozs not 
appear necessary to describe all such grounds 
because the writ petition can be disposed cf 
on the short question of jurisdiction exercised 
by the. Election Tribunal. 


37. 
contended that the Election Tribunal h=4 the 
jurisdiction and its decision cannot be chal- 
lenged by the petitioner. According to them, 
the committee of advocates referred to m 
Rule 32 of the 1963 Rules was replac2d by 
an election tribunal referred to .in R-le 34 
of the Himachal Ruies by a process of Enplied 
repeal because the Rules of 1963 were re- 
pealed by the Bar Council of Punjab and 
Haryana Election Rules, 1968 (hereima“ter to 
be referred to as the Rules of 1968), “= may 
be pointed out that Rule 34 of the Riles of 
1968 is the same in material particumrs as 
Rule 34 of the Himachal Rules. I can. there- 
fore, as well refer to the Rules of 1968 nstead 
of the Himachal Rules while decidirz this 
petition. 


38. The respondents, therefore, con- 

tend that in order to decide an electi-n dis- 
pute the authority constituted under Rule 34 
of the Rules of 1968 is the election Tibunal 
and this very authority decided the aresent 
election petition. Therefore, contend the res- 
pondents, the jurisdiction rested with th= Elec- 
` tion Tribunal and the election of the peation2r 
was rightly set aside. 


39. In order to elucidate the paint of 
controversy, the provisions for the ‘c-nstitu- 
tion of the Bar Council of Himachal Pradesh 
and the rules made by the Punjab Bar Coun- 
cil may be extracted. Section 24, sub-sec- 
tion (5) (b) and (f) of the State of Hinachal 
Pradesh Act, 1970 is in the following -erms : 


“24. (b) until the members of tie first 
Bar Council of Himachal Pradesh required to 
be nominated under Cl. (a) are duly neminet- 
ed in accordance with the provisions >f that 
clause, the Bar Council of Punjab & Haryana 
shall function as the Bar Council of Himachal 
Pradesh and the. provisions of the Adsocates 
Act shall so far as may be, apply accordingly; 


oar eo eee hehe nee aecawaoe ` 


SHOR HHO HORROR eee Dees 


. (f) the rules made or deemed tz: have - 


-been made by the Bar Council of Punmb and 


Haryana in force immediately before tre-date . 


on which the first Bar Council of Hamackal 
Pradesh is duly constituted in accordance with 
the provisions of clamse {a) shall, sutject to 
such modifications and adaptations as may de 
made therein by the Chairman of tne Bar 
Council of Himachal Pradesh, be deemed to 
be rules made by the Bar Council of Himachal 
Pradesh and shall have effect accordmgly ” 
This would mean that the Rules of 1953 and 
` the Rules of 1968 made by the Punjeb Bar 
Council would be applicable. The re2levant 
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rules of the Punjab Rules of 1963 may now 

be stated as under :— 

“30. Disputes as to validity of election. 
(1) A candidate may contest the validity 
of the eleciion of a candidate deciared 

. to have been elected to the Bar Coun- 

cil by z. letter signed by him and addres- 
sed to the Secretary. 

Such {etier shall state the grounds on 
which the validity of the election is con- 
tested and shall be delivered to the Sec- 
retary within seven days of the date of 
publication in the Punjab Government 
Gazette of the list under Rule 29. 
The Secretary shall, on receipt of any 
such ietter, refer the dispute arising 
therefrom to the authority specified in 
Rule 32 for decision. 

(4) Subject to other provisions contained in 
this rule, after the expiry of seven days 
from the date of such publication, the 
validity of the election of 2 candidate 
shall not be contested on any ground 

- whatsoever. 


- (3) No election of a member or members 
te a Bar Council shall be called in 
question on the’ ground that due notice 
thereof has not been given to any per- 
son entitled to vote thereat, if notice 
of the date fixed for the election has 
not less than 30 days before that date, 
been published in the Punjab Gazette 
and Himachal Pradesh Government 
Gazette.” 


“32.. Determination of election disputes. 

Any dispute arising under Rule 30 shall 
be decided by a committee of Advocates con- 
sisting of three members of the Bar Council 
in the previous year who are not contesting 
the elections and such committee shall be 
constituted by the Bar Council 15 days be- 
fore the date of election and the unanimous 
Or majority decision of such committee shall 
be final. In case three members, not contest- 
ing elections, are not available, -any Advocate, 
or Advocates on the State roll of Advocates 
may be appointed of the commitiee.” 

34. First meeting. 

Within 15 days from the election be- 
coming final under Rule 31 the Advocate 
General shall convene a meeting of the Bar 
Council after giving notice of ten clear days 
for (1) election of the Chairman and Vice- 
Chairman; (2) electing Committees; and (3) 
transacting such other business as the Advo- 
cate General may direct. The Advocate 
General shall preside at the said meeting.” 

35. Election of Chairman and Vice-Chair- 
man. . E : 
(1)- The election of the Chairman and 
the. Vice-Chairman shall be by ballot to be 
held in such manner as the Advocate-General 
may determine: 


Provided that in the event of there being 
more than two candidates, no member of 
the Bar Council shall be deemed to have been 
elected as Chairman and Vice-Chairman unless 
he shall have secured a majority of votes of 


(2) 


(3) 
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ihe members present; and that in case of 
there being more candidaies than two, the 
name Of the candidate receiving the lowest 
numoer of votes shall be eliminated after the 
voles have been first recorded and thereafter 
the votes shall be taken for the other candi- 
dates and the same procedure shall be follow- 
ed unul any candidate receélves a majority of 
votes of those present. 

(2) Any dispute regarding the validity of 
the election of the Chairman or Vice-Chair- 
man shall be decided by the Committee of 
Advocates referred to in Rule 32, whose de- 
cision shall be final.” 

The relevant rules of the Punjab Rules of 
1968 are as below :— 

“4, Time and Place of Election: Elec- 
tion of members to the Bar Council shall ve 
held at such place or places, on such date 
or dates, and during such hour or hours as 
the Council may appoint. Different dates and 
different hours may be appointed for poling 
at different places.” 

“34. Disputes as to the Validity of Elec- 
tions : 

(1) Any voter may contest the validity of 
the election of a candidate declared to 
have been elected to the Bar Council 
by a petition signed by him and sup- 
ported by an afiidavit and delivered to 
the Secretary personally or sent by ré- 
gistered post so as to reach him within 
l> days from the date of publication 
of the results of the election. 

The petition shall be accompanied by 
a fee of Rs. 250/- which shall be paid 
in cash or sent by Money Order. In 
case it is sent by M. O. the M. O. 
receipt shall also be attached to the 
peution. The fee shall not be refund- 
able, 

Such petition shall -include as res- 
pondents all the contesting candidates, 
and the petition shall be accompanied 
by aS many copies as there are res- 
pondents. 

Afi disputes arising under the above 
Sub-rules shall be decided by a tribunai 
to be Known as an Election Tribunal 
comprising 3 advocates whose names 
are on the State Roll and who are not 
less than of 10 years standing. 

The election Tribunal shall be appoint- 
ed by the Bar Council on or before 
the date on which the time of the elec- 
tion is fixed under Rule 4. 

Lone election Tribunal shall have all or 
any of the following powers :— 

(i) To dismiss a petition; 

Gi) To order recount; 

(iii) To declare any candidate to have 
been duly elected on a recount; 

(iv) To set aside the election of the 

candidate who either by himself or 

through any other person acting 

with his consent is guilty of corrupt 

practices. 


(2) 


(3) 


(4) 


(5) 


(6) 
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The relevant Himachal Rules of 1972, as 
modified and adapted under Section 24 (5) (£) 
of the State of Himachal Pradesh Act, 1970, 
are as under:— . 

“4. Time and place o= Election: 

Election of members to the Bar council 
shall be held at such place or places, on 
such date or dates, and during such hour or 
hours, as the Council may appoint. Different 
dates and diferent hours may be appointed 
for polling at different piases.’ 

“34. Dispute as to the Validity of Elec- 
tions : 

(1) Any voter may ccntest the validity 
of the election of a candidate declared 
to have been elected to the Bar Coun- 
cil, by a petition signed by him and 
supported by an affidavit and delivered 
to the Secretary personally or sent by 
registered post, so as to reach him 
within 15 days from the date of publi. 
cation of the results of the election. 
The petition shall te acecmpanied by 
a fee of Rs. 250/- which shall be paid 
in cash or sent by Money Order. In 
‘case it is sent by M. O., the M. O. 
receipt shall also bz attached to the 


(2) 


petition. The fee skall not be refund- 


able. 
Such petition shall iaclude as respond- 
ents, all the contesting candidates and 
the petition shall be accompanied by 
as many copies as “here are respond- 
ents. 


(3) 


(4) 
sub-rules shall be decided by a tribunal 
to be known as an Election Tribunal 
comprising 3 Advocates’ whose names 
are on the State Rol and who are not 
less than of 10 years standing. 


The Election Tribunal shall be ap- 
pointed by the Bar Touncil on or be- 
fore the date on which the time of the 
election is fixed under Rule 4. 
Explanation: The date means the date on 
which poling is to be held. 
(6) The Election Tribural shall have all 
or any of the followmg powers :— 
(i) To dismiss a pet:tion; 
(ii) To order recount; 
(iti) To declare any candidate to have 
been duly elected on a recount; 
(iv) To set aside ths election of the 
‘candidate who either ty himself or 
through any other person acting 
with his consent & guilty of corrupt 
practices. 


Seeeeeseeeve seer searesegzeee 


(5) 
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40.44. The Punjab Fules oF 1963 were 
made under Section 15 (2) (a) and (c) to (j) 
read with Sections 3, 8, © and 10 of the 
Advocates Act, 1961. The subsequent Pun- 
jab Rules of 1968 were made under Sec- 
tion 15 (2) (a) and (d) of the Advocates Act, 
1961. These rules were adapted and modified. 


f 


All disputes arising under the above . 


and the aforesaid Himachel Rules of 1972 


Were made. 
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45. It would be abundantly clear from 
Section 15, sub-section (2) (d) of the dvo- 
cates Act, 1961 that the Bar Council could 
make and in fact they had made separate rules 
prescribing the manner in which, ami the 
authority by which doubts and disputes as to 
the validity of (1) an election to th. Baz 
Council, or (2) to the Office of the Charman 
or Vice-Chairman, are to be finally decided. 
In fact in these rules, two categories of elec- 
tions are contemplated, one for the el:ction 
of the members to the Bar Council aml Se- 
cond for the election of a Chairman znd a 
Vice-Chairman for which a meeting ct the 
Bar Council is to be called by the Advocate- 
General. The scheme as it permeates in the 
Rules of 1963 and the Rules of 1968, makes 
the position very clear in this respect. here- 
fore, under Section 15 (2) (d) the Bar oun- 
cil could make two different sets of rule , one 
to settle the dispute as to validity of el-ction 
to the Bar Council and the other to settle 
the dispute as to election to the office cf the 
Chairman cr Vice-Chairman. When L pro- 
ceed to examine the scheme of the Rues ol 
1963 and the Rules of 1968, I come “cross 
yery significantly that the latter set of rules 
were made only under Section 15 (2) (aw and 
(d) and the subject-matter of these ries is 


confined to the election of members c the 


Bar Council and disputes as to the velidity 
of that election. Therefore, these rules have 
availed of sub-clause (d) only to the + xtent 
jt relates to the manner in which, anl the 
authority by which, disputes regarding the 
election to. the members of Bar Counc] are 
concerned. In fact the Rules uf 1968 dri not 
refer to the subject-matter contained in ths 
rules commencing from Rule 34 of the Rules 
of 1963. It may, therefore, be stated that 
the Rules of 1968 have repealed and re-eracted 
Rules 1 to 33 of the Rules of 1963 and these 
rules have dealt with the election of the nem- 
bers to the Bar Council and disputes re ating 
thereto. In fact in the rules of 1968 there 
is no rule equivalent to Rules 34 and 35 of 
the Rules of 1963. These rules speci-ically 
deal with the election of Chairman and Vice- 
Chairman, and the first meeting to be <alled 
by the Advocate-General for that election. 
The Rules of 1963 no dcubt mention ander 
their heading sub-section (d) of S. 1: (2), 
but that is so because the said rules were 
comprehensive and contained rules prescrib- 
ing the manner in which, and the autuority 
by which, disputes as to the validity -f an 
election to the Bar Council and tc the 
office of the Chairman were to be tnally 
decided. These rules were repealed ard re- 
enacted to the extent the election of a mmber 
to the Bar Council was considered anł the 
Rules of 1968.were made with that pucpose. 
Since the manner in which a dispute sf an 
election of member of the Bar Coursil is 
also the subject-matter of sub-section (ca, the 
same was described in the heading ci? the 
Rules of 1968. From this it cannot be con- 


cluded, in my opinion, that the entire sub- 
section (d) was brought within the amit of 
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the Rules of 1968 for the obvious reason that 
there is not a single rule which deals with 
the election of a Chairman to the- Bar Council. 


46. In the aforesaid Rule 34 of the 
Rules of 1968, they talk of an Election Tri- 
bunal and its constitution is (a) three Advo- 
cates whose names are on the State roll, and 
(b) who are not of less than of 10 years 
Standing. In the corresponding Rule 32 of 


- the Rules of 1963, they talk of a Committee 


of Advocates and its constitution is (a) three 
members of the Bar Council of the previous 
year, and (b) who are not contesting the elec- 
The difference in the constitution of 
the two bodies is obvious. In the first case, 
the three Advocates have to be on the State 
roll and their standing should not be less than 
10 years. In the second case, the three Advo- 
caies are required to be members of the Bar 
Council during the previous year and they 
should not be contesting the elections. It 
cannot, therefore, be stated that the constitu 
tion of the two bodies is one and the ‘same. 
In fact they are two different bodies not only 
named differently in the rules but their con 
stitution is also different. In fact it is admit- 
ted case that a Committee of Advocates as 
contemplated in Rule 32 of the Rules of 1963 
has never been appointed to resolve the dis- 
pute of the impugned ‘election of the peti- 
tioner. 


47.. The vexed question before us is. 
as to whether the Election Tribunal constitut- 
ed under Rule 34 of the Rules of 1968 can 
be construed to ve a Committee of Advo- 
cates contemplated under Rule 32 of the Rules 
of 1963. It is true that in the Rules of 1963 
both the disputes as to the election of a mem- 
ber to the Bar Council and as to the election 
of Chairman to the Bar Council were to be 
resolved by a Committee of Advocates, as is 
clear from Rule 35. But once the Rules of 
1963 were repealed and re-enacted and R. 34 
of the Rules of 1968 was made and was con- 
fined to the election of a member to the Bar 
Council, it would be difficult to import the 
conception that the Election Tribunal con- 
templated therein will be the same body as 
the Committee of Advocates in Rule 32. In 
fact the framers of the rules have left the 
constitution of the Commitee of Advocates 
to resolve the dispute as to the election of 
Chairman, as it was in the Rules of 1963. 
This they have done purposely, because other- 
wise they would have made a corresponding 
rule in the Rules of 1968. The Bar Council 
of Himachal Pradesh could as well adapt and 
modify the Rules of 1963 in a manner so 
that the disputes regarding election of Chair- 
man to the Council couid also be decided by 
the Election Tribunal. But the Chairman of 
the Bar Council of Himachal Pradesh has not 
done so. In fact a bare reading of Rule 34 
of the Rules of 1968 as well as Rule 34 of 
Himachal Rules of 1972 makes it clear that 
the contest has to be of the validity of the 
election of a candidate declared to have been 
elected to the Bar Council. Therefore, these 
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` rules do not deal with the validity of the elec- 
tion of, a ‘candidate declared to have been 
elected as Chairman to the Bar Council. As 
such these rules do not apply to the election 


of Chairman and one has to refer io the. 


relevant rules of the Rules of 1963'in order 
to decide as to which authority could be ap- 
pointed to decide the dispute as to the elec- 
tion of Chaizman. As I have stated above 


the Committee of Advocates has not been. 


appointed and it is that committee alone which 
could decide the present dispute. I am, there- 
fore, of the opinion that the Election Tribunal 
appointed under Rule 34 of the Rules of 1968 
will have ao jurisdiction to decide the dis- 
pute as to the election of Chairman. For 
that a Committee of Advocates was required 
v = appointed under the relevant Rules of 


48.. The fearned counsel for the res- 
_pondents brought to his aid Section 8 of the 
General Clauses Act and asserted that the 
provisions of that section formidably support 
his contention. Section 8 of that Act will 
net apply for the simple reason that the Rules 
of 1968 have not repealed or re-enacted the 
provisions of the Rules of 1963 containing 
the election to the office of Chairman and an 
authority to be appointed to decide disputes 
arising therefrom. When there is no repeal 
or re-enactment, how can one bring in Sec- 
tion 8? Besides that, there is no reference to 
a Committee of Advocates “in any other 


enactment or in any instrument” but the re- © 


ference is to an Election Tribunal in Rule 34 
which has’ repealed and re-enacted the pro- 
visions contained in the Rules of 1963 which 
related to the election of a member to the 
Bar Council. This also completely dislodges 
any application of Section 8. That apart, a 
different intention obviously appears in the 
Rules of 1968 because they talk of an Elec- 
tion Tribunal which is a different body than 
the Committee of Advocates as its very con- 
stitution indicates. Therefore, no assistance 
can be obtained from Sec. 8 of the General 
Clauses Act. 


49, There was yet another objection 
for the constitution of the Election Tribunal 
and it was stated that it was appointed on Ist 
October, 1972 while it should have been ap- 
pointed on or before the date on which the 
time of the election was fixed under Rule 4. 
The learned counsel submitted that the adapta- 
tion and modification made by the Bar Coun- 
cil of Himachal Pradesh under Rule 34 of 
the Rules of 1968 was, that the date was 
defined under an explanation as the date on 
which polling is to be held. According to the 
learned counsel, this explanation could not be 
provided as no prior concurrence of the Bar 
Council of India was obtained. 
appears, the controversy is of no ‘avail to 
the petitioner. Even if this explanation is 
accepted as correct the date shall mean the 
date on whicr. polling is to be held and that 
is exactly the date specified in Rule 4 which 
is referred to in clause (5) of Rule 34 of the 


Puran v. State 


To me it. 


A.I. R. 


Himachal Rules of 1972. In Rule 4 aforesaid 
the date, time and place of election is nothing 
but the date, time and place of the polling. 
Therefore, the explanation containing defini- 
tion of the date in the Himachal Rules of 
1972. is nothing but reproduction of Rule 4 
and the question still remains if the Election 
Tribunal was appointed on or before the. date 
on which the time of election was fixed under 
Rule 4. That was in fact done because the 
voting took place on 23-10-1972 and 28-10- 
1972 while the Election Tribunal was con- 
stituted on 1-10-1972. Therefore. no excep- 
tion can be taken on this account to the ap- 
pointment of the Election Tribunal. 


50. In view of my findings above, the 
Election Tribunal had obviously no jurisdic- 
tion to decide the dispute as to the Election 
of the petitioner to the office of the Chair- 
man. As such the decision of the Election 
Tribunal is struck down as without jurisdic- 
tion and hence a nullity. The writ petition is 
allowed and the order of the Election Tribunal] 
dated 9-9-1974 (Annexure P.8) is quashed. 


51. In view of the special circums- 
tances arising in the case, no-order is made 
as to costs: 

Petition allowed. ` 


AIR 1976 HIMACHAL PRADESH 16 
CHET RAM THAKUR, J. 


Puran, Petitioner v. The State of Hima- 
chal Pradesh and others, Respondents. 

Civil Writ Petn. No. 25 of 1975, Dj- 
11-5-1975. wo a ” 

(A) Land Acquisition Act (1894), S. 3 (b) 
— ‘Person interested’ —- Person in occupa- 
tion of property whether in capacity of ten- 
ant or jicensee is ‘person interested’. 

` (Para 3) 

(B) Land Acquisition Act (1894), Ss. 4 
and 3 (f) — ‘Public purpose’ — Section 4 
Notification mentioning purpose’ as ‘for con- 
struction. of buildings’ — Nofification is not 
vague. 


Where Section 4 notification mentioned the 
purpose as ‘for construction of buildings’ it 
cannot be said that that was not a public 
purpose or that it was- vague. Construction 
of a building by the Government pre-supposes 
that it is likely to be utilised by the Govern- 
ment for office or residential accommodation 
for its officers and not for anv private pur- 
pose. The mere fact that the notification did 
not specifically state that the land was being 
acquired for residential purposes is immate- 
rial. AIR 1973 SC 1150, Distinguished. 

(Para 4) 


Cases Referred : Chronological Paras 

AIR 1973 SC 1150 = (41973) 2 SCC 337 2 
B. B. Vaid, for Petitioner; B. Sita Ram, 

Advocate-General, for Respondents. - 
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Board, the forum therefor, no oo 
aoa (Paras 4 and 5) 
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Ali India 


Reporter 


Jammu & Kashmir High Court 


oe IIE 


AIR 1976 JAMMU & KASHMIR 1 
MIAN JALAL-UD-DIN AND DR. ADARSH 
SEIN ANAND JJ. 

B. K. Thapar and another, Appellants v, 
Vijay Kumar and another, Respondents. | 

Letters: Patent Appeal No. 1 of 1975, 
D/- 9-7-1975°, | stg l 

(A) -Letters Patent (J and K), CL 12 — 
Right io appeal — Judgment of single judge 
of High Court challenged before Division 
Bench — Appeal if and when cannot'te., 


The clause confers a right of ‘eppeal 
against judgment of a single judge of High 
Court and also: provides for forum therefor. 
It is only against a Division Bench or Full 
Bench judgment that-forum of Board of Judi- 
cial Advisors was provided, . Since the Board 
has ceased to exist its place is taken by Sup- 


‘eme Court before which such appeal will lie. 
“Therefore it is a misinterpretation to say that 


an appeal to Division Beach against a judg- 
ment of single judge cennot lie since the 
longer exists. 


(B) J.& K. Stamp Act (40 of 1977 Smt), 


Ss, 61 (5) and 33 — Appeals — If and when 


no appeal lies against ordez dismissing arplica- 
Wor under Section 33. (Letters Patent (J and 
K), CI. 12). l 


The- section’ provides for appease adninst 
any order under the Act. An order dismissin 
an application under Section 38 ok impound. 
ing of lease deed inadmissible for being im- 
roperly stamped) is one under the Act. and 
beac appealable. When the.dismissal is’ by 
a single judge of the High ‘Court who, post- 
poning corisideratior: of inadmissibility.” of 
lease deed, had also refused’ to review -his 
earlier order, it is a judgment within the 
meaning. of Cl, 12 of Letters Patent. -Hence 


“(Against Judgment of Mufti J. in Applica- 
tion D/- 19-5-1975 in C. O. S, 89 of 1974, 


. D/- 24-5-1975). o 


IS/JS/D187/75/JRM 
(1976 J.&K./1 I G—29 


AIR 1952 Nag 357 = 
FB 


appeal against his order will lie under that 
clause. Case law discussed, 
(Paras 4 and 6) 


' (C) J. & K. Stamp Act (40 of 1977 Smt), 
Ss. 36 -and 33 — Decision of admissibility of 
documents — Postponement of such prelimi- 
nary issue in view of pending issue thereon 
If and when valid. Judgment of. Mufti 
Baha-ud-Din Farooqi, J. in Application D/- 
19-5-1975 in C. oO. S, No. 88 of 1974, D/- 


td 


s 24-5-1975, Reversed. 


An objection as to admissibility. of a 
document to be exhibited must be judicially 
determined immediately and cannot be post- 
poned in view of a pending issue on such 
question, If the document is admitted its ad- 
missibility. is not open to question later. Once © 
the court,rightly or wrongly decides the issue - 
so far- as, the parties are concerned the 


_ matteris ‘closed.. “It is not open to admit the 


document ‘provisionally. As such -when an 
application under. Section 83 objecting to ad- 
mission. of-lease deed on ground of being im- 


‘properly stamped -is made it must be decided ' 


orthwith.. By so allowing that application it 
will only advance the cause of justice and 
facilitate expeditious disposal of the case, 
Judgment of Mufti Baha-ud-Din Farooqi, J. 
D/- 24-35-1975, Reversed, AIR 1961 SC 1655 - 
and AIR 1930 Cal 577 (1) followed in AIR - 
1937 Pat 78 and ATR 1989 All:588, Follow- 
ed. st (Para 7). 


Cases -. Referred: Chronological Paras 
AIR 1969 J & K 52. ` 6 
ATR 1968 J 8K .71.= 1967 Kash. LJ 


; ee. he ee r A, 6 

AIR 1965 J & K 118 = 1965 Kash LJ 244 6 
AIR 1964 Andh Pra 162 =. (1964) 1- Andh 
WR 22 (FB) ` 6 
AIR 1963 SC 946 =.(1963) 1 SCR 1 6 
AIR 1961 SC 1655 =. (1962) 2 SCR 333 7 
AIR 1960 All 692 = 1960 Al LJ- 287 
: 6 


AIR 1955 Bom 266 = 57 Bom LR 298 6 
AIR 1952 Nag 86 = 1951 Nag LJ 599 4 
1953 Nag LJ 58 


AIR 1989 All 588 = 1989 All LJ 552 7 


2Jj.&K. [Prs. 1-5] B. K. Thapar v. via Kumar (Jalal-ud-din J.) 


AIR 1987 Pat 73 = 17 Pat LT 769 7 
AIR 1930 Cal 577 m = 128 Ind Cas 187 7 
(1912) ILR 35 Mad 1 = 21 Mad LJ 1 4 


— G. D. Sharma and P. S. Datta, for Ap- `: 


pellants; S, P. Gupta, K, P. Setki and H. L. 
Bhagotra, for Respondents. 


MIAN JALAL-UD-DIN . J.:— This 
appeal unc-r Letters Patent is directed against 
the judgment dated May 24, 1975 -of the 
Hon’ble Single Judge (Mufti Baha-ud-Din 
Farooqi J.) of this Court dismissing the ap- 
plication of the defendants appellants dated 
May 19, 1975. Two applications one dated 
19th May 1975 and the other dated 20th 
May 1975 were filed by the defendants 1 
and 2 respectively -before the learned Jace: 
Application dated May 20, 1975 sought the 
rejection of the plaint on the grounds men- 
tioned therein with which we are not how- 
ever concérned as that is not the subject- 
matter of the appeal before us, the appeal 
against that order having been dismissed in 
limine by us. The subject-matter of the 
present appeal before us isthe application 
dated May 19, 1975. It was filed under Secs, 
33/85 of the Jammu and Kashmir Stamp 
Act read with Order 18 Rule 3 of Civil 
P. C. The appellants prayed inter alia 
that the Court may impound and declare the 
lease deed dated Sept. 1974 as inadmissible 
in evidence. The prayer was grounded on 
the plea that the lease deed was improperly 
stamped and therefore, could not be admitted 
in evidence, 


The learned Judea by his order under 
appeal dismissed the application ‘and observ- 
ed that the matter was: covered: by a pre- 
liminary issue and the court had ‘already: de- 
clined the prayer of the defendants: to allow 
- issue No, 4 being tried as a preliminary issue 
(vide Order dated April 21, 1975): and as the 
question sought to be raised in regard to the 


defect in stamping the lease deed was cover- 


ed by the appropriate issue; therefore; it was 
hardly necessary to go into this question at 
this stage of the suit. The Court er ob- 
served that it was also a case which involved 
the examination of a latent defect which re- 


quired extrinsic evidénce to ‘be recorded in. 


order to find out whsther the document was 
or was not duly stamped, As regards the 
‘objection raised by the defendants-appellants 
that the plaintiffs would seek the admission 
of the instrument of lease iw the course of 


their evidence and if the document is admitted: 


in evidence. and exhibited then their object 


would be frustrated as they would not be able 


to raise the objections subsequently in view - 


of the provisions of Section 36 of the Stamp 
Act, the learned Judge observed that when 
such an occasion would arise and the docu- 
ment is produced during the course of evi- 
dence, the document could be received and 
exhibited tentatively and such tentative and 
provisional reception of the document would 
not amount to its admission. within the mean- 
ing of Section 36 of the Stamp Act. .In the 
view of the learned Judge it was therefore, 


A I R. 


neither legal nor proper to decide the ques- 
tion of the admissibility of the document for- 
thwith or even allow the question to be tried 
as a preliminary issue, He consequently dis- 
missed the application. 

2. Aggrieved by this judgment, the 
defendants have come up in appeal’: before 
this Court. eu ope 

3. - Very lengthy. ‘arguments were ad- 
dressed at the bar in order to sustain the res- 
cane stands taken by the parties in the ap- 
peal. . : 

4, Appearing for the respondents Mr. 
Gupta has raised a preliminary obci lon that 


. DO appeal lies against the order of the dis- 
missa 


of the application of the defendants 
passed by the learned Judge inasmuch as it 
is neither covered by Section 104 ner- by 
Order 48 Rule 1 of the Code of Civil Pro-l. 
cedure nor by Cl. 12 of the Letters Patent. 
The proposition is canvassed that. the sub- 
ject matter of the appeal has noi decided an 
issue in the case nor have the rights of the 
parties been affected by; such an order. The 
erpevants sought to recal] the earlier order of 
the court by moving the application on May 
19, 1975. No appeal was preferred against 
that order, The suit of the plaintiffs has 
peer and will proceed in spite of the 
lismissal of the applica ion of the defendants. 
In view of this the appeal, it is contended, 
is not maintainable, Reliance ‘has’ been plac- 
ed on (1912) ILR 85 Mad 1, AIR 1968 J& K 
71, AIR 1952 Nag 36, and on some other 
authorities. 
Mr. K. P. Sethi has suught to raise an- 
other preliminary objection that there is no 
rum which is competent to hear this appeal. 
His argument is that Cl. 12 of the - Letters 
Patent undoubtedly gives right of appeal to 
a party aggrieved by the judgment given by 
a Single Judge of this Court but under the 
said clause the appeal could be heard by 
Board of Judicial Advisors which no longer 
exists, therefore, when ‘no forum exists, fhe 


appeal cannot lie to the Division Bench of 


is Court, f 
-ğ.. Before we dispose of the prelimi- 
nary objection raised by Mr. Gupta, it is 
pertinent to decide the preliminary objection 
of Mr. Sethi, Clause 12 of the Lefters Patent 
reads as follows:— : 

“And we do further ordain that an appeal 
shall lie to the said High Court of Judica- 
ture from the judgment (not being a judg- 
ment passed in, éxercise of appellate jurisdic- 
tion in respect of a decree or order made in 
the exercise of appellate jurisdiction by a 
Court subject’ to the superintendence of the 
said High Court, and not being an order made 
in the exercise of .revisional jurisdction, and 
not being a sentence or order passed or made 
in the exercise of the power of superinten- 
dence) of one Judge of the said High Court 
or one oze o: any Division court, and that 
notwithstanding anything hereinbefore provid- 
ed an appeal shall lie to the said High Court 

om a judgment of one Judge of the said 
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High Court or one Judge of any D-vision 
Court, consistently with the provisions of the 
_ Civil Procedure Code, made in the ecercise 
of appellate jurisdiction in respect of a Jecree 
or order made in the exercise of appellate 
jurisdiction by a Court subject to the super- 
intendence of the said Hizh Court where the 
judge who passed the judgment declares that 
the case is a fit one for appeal; but that the 
right of appeal. from other judgments of the 
Judges of the said High Court or of such 
Division Court. shall be to Us. Our Heirs 
or successors -and be heard by our Board of 
Judicial. Advisors for repert to Us.” 


It appears that the learned counsel has 
misread the clause and kas sought to place 
an interpretation on the language of the Clause 
which is not warranted, Clause 12 exgressly 
confers right of appeal on a person aggrieved 
by the judgment of a Single Judge «f the 
High Court and the forum is also’ previded 
therein. It is only when the judgment is given 
by the Division Bench oz by a Full Bench 
that an appeal was provided before the 3oard 
and as a Board has cezsed to exist, there- 
fore its place is now taken by the Su>reme 
Court of India and an appeal can be filed 
before the Supreme Cour: in cases in which 
right of appeal exists or leave to appeal is 
granted by the High Court. In view of this 
it is quite manifest that there is no sub. tance 
in the preliminary objection raised by Mr. 
Sethi. 

6. The preliminary objection -aised 
by Mr. Gupta also cannot prevail on the twin 
ground that an appeal is competent under 
Section 61 (5) of the Jammu and Keshmir 
Stamp Act, It is worthy to mention her: that 
this Clause (5) does not exist in the indian 

Stamp Act, Clause (5) of Section 61 pr-vides 
“an appeal against ‘any order’ made Ey the 
Court under the provisions of the Stamr Act. 
The Order under appeal dismissed the appli- 
cation of the defendants under Section 38 
of the Stamp Act. Being an order undr the 
Stamp Act is therefore, appealable. Even 
otherwise’ the’ order is apDealable as it can 
be termed as judgment within the meaning 
of Clause 12 of the Letters Patent.. The ques- 
tion as to what orders can be termed as 
judgments under the Letters Patent has been 
the subject of discussion before the High 
Courts in India as also before this Court. 


In AIR 1965 J and K 118 this Cout ob- 
served that the term ‘judgment’ under I=tters 
Patent should be construed liberally asd an 
order deciding the issue between the parties 
affecting the merits of the case should be 
considered as a judgment. An order which 
decides the question of jurisdiction is also 
a question of vital impcrtance and effects 
the very root of the case, such an orde: is a 
judgment within the meaning of Claus: 12 
of the Letters Patent. In AIR 1969 J& K 
52, AIR 1955 Bom 266, and AIR 1952 Nag 
3857 (FB) the view has been expressec that 
an order even if it does not finally d=pose 
of the suit pro tanto, is judgment if it Jeter- 


B. K. Tkapar v. Vijay Kumar (Jalal-ud-din J.) 


[Prs. 5-7] J.&K. 8 


mines the rights of the parties. A Full Bench 
of Allahabad High Court in AIR 1960 All 
692 has held that a judgment under Clause 10 
of the Letters Patent of that court included 
the final judgment, a preliminary judgment, 
and an interlocutory judgment. The term 
judgment did not necessarily exclude the 
order. The order of a Single Judge of the 
High Court dismissing an appeal against an 
order granting a temporary injunction was an 
order which determined the rights of the par- 
ties, In AIR1964 Andh Pra 162 (FB) a Full 
Bench of the court held that a decision refusing 
to review an orderisa judgment within the 
meaning of the relevant clause of the Letters 
Patent. In AIR 1968 SC 946 it has been 
laid down that a review application dismiss- 
ed by a Single Judge of the High Court under 
U. P. Agriculture Income-tax Act is a judg- 
ment within the meaning of Cl. 10 of ‘the 
Letters Patent, 

The authority of this Court reported in 


_ATR 1968 J & K 71 and relied upon by the 


learned counsel for the respondents does not 
help the respondent and improve his case 
because that was a case where in the order 
under appeal all that the Single Judge had 
said was that the additional issue was to be 
tried along with the other issues already fram- 
ed in the case. It was observed that this 
could not constitute a matter decided. The 
Single Judge had disposed of a matter which 
was a mere step towards obtaining the final 
adjudication in the suit and therefore, his order 
could not be designated as a judgment. That 
indeed is not the case before us. Here the’ 
learned Judge has dismissed the application 
of the defendants under Section 33 of the 
Stamp Act and has refused to consider forth- 
with the question of judicially determining the 
admissibility of tae instrument of lease and 
has postponed its consideration and has fur- 
ther observed that the document could be 
exhibited and admitted tentatively or provi- 
sionally into evidencé. He has also refused 
to review his earlier order. Therefore, on the 
basis of the authorities cited, above his order 
under appeal could clearly be designated as 
a judgment within the meaning of Cl. 12 of 
the Letters Patent. It is partinent.to refer 
here that the learned Judge has himself cha- 
racterised his order as ‘judgment’ in the 
opening words of the order which runs as 
under:— i 
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Fe Coming to the merits of the case, 
I find that apprehensions entertained by the 
appellants that once the document is allow- 
ed to be admitted into evidence 
and exhibited, their defence in the 
case may be jeopardised are not un- 
founded. It is true that there is an issue rais- 
ed in the case which deals with „the ques- 
tion of inadmissibility of the document. Ac- 
cording to the learned Judge this issue will 


4j.&K. [Pr 7] B.K. Thapar v. Vijay Kumar g alal-ud-din J:) 


be decided at the appropriate stage. We 
however do not question the jurisdiction and 
the power of the learned ‘Judge to decide 
the preliminary issues in the case at the ap- 
propriate time but an important question does 
arise for consideration in ‘he present case 
which has got bearing on section 36 of the 
Stamp Act. When a document is sought to 
be admitted in evidenze by’ a Party and is 
to be exhibited and an objection is raised 
by the other side as regards its inadmissibilty 
that requires judicial determination of the 
question. Consideration of this question can- 
not be postponed because there-is an issue 
already framed in the.case. The existence 
of an issue cannot override the consideration as 
also the principle and the: policy underlined 
. lin Section 86 of the Act. That section cate- 
gorically requires that the question of ad- 


migsibility of an’ instrument must be decided ` up 


forthwith, for otherwis2 if the document is 
let in evidence in spite of objection, its ad- 
missibility cannot be called in question’ at any 
subsequent stage of the. suit. 
the recent pronouncement, of the Supreme 
Court on the question makes it’ abundantly 
clear that where a question as. to the admissi- 
bility of ‘a document is raised on the ground 
jthat it is. not properly stamped, it has to be 
decided then and there when the document 
is tendered in evidence, Once the court rightly 
or wrongly decides to admit the- document 
into evidence, so far as the parties are con- 
cerned, the matter is closed. These observa- 
tions of their Lordships are incorporated in 
‘AIR 1961 SC 1655. 


Therefore, notwithstanding the existence 
lof an issue on the question of admissibility 
iit becomes the duty of the court to decide 
the question of admissibility of the document 
then and there when the document is 


sought to be admitted in evidence. 
During the course of — arguments 
a question” was put to the learned 


counsel for the respondents whether in the 
course of evidence he would get the instru- 
ment of lease admitted-into evidence and 
also exhibited as provided by Order 13 Rule 4 
of the C. P. C. which he replied in the affir- 
mative but he qualified his statement by ‘sub- 
mitting that this would be subject to the judi- 
cia] determination of 
final stage of the case when all the prelimi- 
nary issues are decided. In other“words he 
submitted that the instrument of lease could 
be. admitted into evidence provisionally or 
tentatively.. We are afraid that this course 


of action is not warranted by law. The ques-. 


tion of consideration .af admissibility of an 
instrument cannot be postponed and the docu- 

_{ment cannot be admitted provisionally into evi- 
dence, As pointed out by their Lordships of the 
Supreme Court (AIR 1961 SC 1655) (supra) 
the language of Section 36 of the Stamp Act 
is categorical. It admits no exception,’ Sir 
George Rankin in 128 Ind Cas 187 = (AIR 
1980 Cal 577-(1) while deciding the Principle 
underlined in. S. 86 of the Stamp Act observ- 
ed as follows.: : 


Indeed ` 


the .question at the `- 


A. I. R. 


“On the merits of the'appeal, it appears 
to me that Section 36 Stamp Act makes it 


reasonably -clear that the instrument having 


once been admitted in evidence is-not to . be 
called in question at any stage of the same 
suit, The Special Judge has seen this section 
but has thought to avoid the consequance of . 
it by taking notice of an affidavit in which 
it is said that the tenure holders did object 
when the document was tendered and that 
there was a discussion as toits admissibility. 
The learned Judge-has entirely failed to see 
that, under Section 86 it matters nothing 


_ whether it was’ wrongly admitted ‘or. rightly 
- admitted or admitted without objection or 


after hearing or without hearing such. objec- 


- tions. These stamp matters are really no con- 


cern of the Parties, and if the objection was 
taken at the time when the record was made 
: by the trial court, there it might be’ re- 
jected; if not, the matter stopped there.” = 


The same view has been. expressed by a 
Division Bench of the Patna High Court 
reported in AIR 1937 Pat 78, The court held 
that where a Judge admits an instrument ‘in 
evidence by endorsement then under Section 
36 it matters nothing whether a document 
was rightly or wrongly admitted or admitted 
without objection or after hearing or. without 
hearing ‘such objection. Again in AIR 
1939 All. 588 a Division Bench 
of the said- Court observed - that there 
is nothing in Section 86 of the Act 
fo warrant the conclusion that the section has 
application only to cases in which the court 
has admitted the document after consciously 
applying its mind to the question: of its ad- 
missibility. Therefore, in order to allay the 
fears of the appellants and also to avoid any ` 
future controversy it will not only be appro- 
priate but also lega] and consistent with the ` 
observations of their Lordships of the Supreme 
‘Court that there must be a judicial determi- 
zation of the question of the admissibility of 
the instrument as soon as it ‘is tendered in 
avidence. The. postponement:.of this question 
30 as to coincide with the determination of the. 
other preliminary issues cannot be said to be 
warranted in view of the language of Sec- 
tion 86 of the Stamp Act. 


By acceding to the arguments of the ap- 


.pellants and by allowing the application under 


Section 38 of the Stamp Act forthwith would 
in our opinion not only advance the cause of 
“ustice but would also go a long way in faci- 
litating the enous disposal of the casel. 

which the Hon’ble Supreme Court has insisted] - | 


sapon. The consequences of not considering 
the question of admissibility of the instrument 


of lease forthwith are obvious for if this point 
is allowed .to be decided at the final stage 
and meanwhile the document is allowed to be . 
admitted into evidence and if in the end the 
sourt, holds that the document is inadmissible 
in' evidence or requires to be impounded, it 
may have the effect of protracting the fair 
trial of the case and may give rise to several 
complications. l i 

ae o] 
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the Stamp Act, no other point was. canvassed 
before us by the ‘learned counsel for the zar- 
ties, ; 

9. For the foregoing reasons we are 
of. the view that the learned Single . Judge 
should not have dismissed the applicatior of 
-the defendants dated May. 19, 1975 urder 
Section 83 of the Stamp Ac: in so far as the 


limited question of the determination 
of the admissibility of .the document 
based on the plea that the lease 


deed was improperly. stamped and therefore, 


inadmissible in evidence, was concerned. 


- IQ We accordingly allow the apzeal 
to the extent indicated above and set aäde 
the judgment of the learned Single Judge 
dated May 24, 1975 only in so far as it re- 
lates to the aspect of the matter under the 
Stamp Act. The learned trial Judge wil at 
the time when the lease desd in questio= is 
tendered or produced in evidénce judicklly 
determine’ forthwith the admissibility of the 


said document on ‘the basis of the plea ra:sed-- 


that it has not. been properly or sufficie-tly 
stamped... * 

11. .-Parties are directed to appear be- 
fore the learried trial Judge on July 16, 1375 
at Srinagar for orders. 

DR. ADARSH SEIN ANAND, J.:— I 
agree, T . l 

Appeal alloved. 


. AIR 1976 JAMMU & KASHMIR 5 
JASWANT SINGH C. J. AND MUFTI J. 
- -Union of India, Appellant v. Nacain 
Singh and others, Respondents. 
First Appeal No, 28 of 1973, D/- 25-4- 
1975°. 
. (A) (J. & K.)-Houses and Shops Fènt 
Control Act (84 of 1966), Section 1 (3) 
Clause (i) — Union of India through its cifi- 
cers taking house on lease —- “Government” 
in clause (i) of Section 1 (3) of the above 
Act means Centra] Government — It’ is not 
entitled to protection under Section 1 (8; (i) 
of the Act. (Pare 8) 
(B) (J. & K.) Houses and Shops Fent 


Control Act (84 of 1966), Section 1 (3) ii). 


— “Income of tenant”, 

It is well settled that the net inccne 
as contemplated by the clause (iii) of S=c- 
tion 1 (8) means the income that remeins 
with a tenant after compulsory  deduct:on, 
say, for instance, by way, of tax, or the inccne 
which remains after deducting from the tetal 
receipts the capital‘ invested and the: experses 
incurred to secure the total receipts, depead- 
ing on whether the tenant belongs to a fi:ed 
income group or to a business community. - 

(Para 9) 


enesenn 


Addl. Dist. J. Jammu D/- 








"(Against ordér of 
80-11-1972). 
GS/HS/C430/75/KNA 


Union of Incia v: Narain Singh (Jaswant Singh C.J.) [Prs. 1-8] J.&K. 5 


8. Apart. from the pleas based on - 
the net income of the tenant (Government) 


Where there is no material to show that 


does not exceed Rs. 20,000/- the tenant can- 


- not get the benefit of clause (ii) of Section I 


(3) of the Act. . (Para 9) 

(C) T. P, Act (1882), Section 105 — 
Lease — Covenant for renewal — Conditions 
in covenant must be fulfilled before there 
can be renewal. 

Wher. the. covenant of renewal is subject 
to the conditions precedent, the right of rene- 
wal only arises when notice is given the 
lessor in.terms of the renewal clause and the 
lessee has performed all the conditions pre- 
cedent as mentioned in the renewal clause. 
(1959) ILR 38 Pat 1160 Rel. on. (Para 7) 
Cases Referred: Chronological Paras 
(1974) Civil Appeal No. 3 of. 1973 D/- 2-5- 

1974 § & K 9 
fae ILR 38 Pat 1160 = 1960 BUJE 

5 e 


- _Y. S. Malhotra, for Appellant; T., S. 
Thakur, fer Respondents. 


JASWANT SINGH C. J:— This Civil 


. first appeal is directed against the judgment 


dated November 80, 1972, of the learned 
Addl, Discrict Judge, Jammu, decreeing the 
respondents’ suit for ejectment of the appel- 
lant from the respondents’ house called 
‘Tigers Den’ situate near the Dogra Hall, 
Jammu. 


2. It appears that the Union of India, 
appellant herein, through its Divisional En- 
gineer, Telegraphs, Jammu, got on lease the 
aforesaid house of the respondents on April 
10, 1967, at a monthly rental of Rs. 950/- 
which was:to enure upto December 31, 1970, 
The rental value of the property having shot 
up during the currency of the lease, the 
respondents called upon the appellant to have 
the rent re-assessed. Failing to get`a favour- 
able response, the respondents. served a notice 


‘under Section 80 of the Civil P. C. on the 


appellant intimating to it that the tenancy 
would stard terminated by efflux of time on 
December 31, 1970 and its possession beyond 
that date would be kod as unauthorised 
and it would be liable to pay Rs, 2460/- per 
month for the use and occupation of the 
premises beyond December 31, 1970, as per 
schedule of the CPWD rates, After the expiry 
of the aforesaid period,of lease on thé -failure 
of the appellant ,to- vacate.the house,.the res- 
pondents instituted a suit for ejectment of the 
appellant from the aforesaid .house on April 


~ 99° 1971. > 


3. The suit was contested by the ap- 
pellant averring, inter alia, that the lease.deed 
gave it-an option to extend the tenancy fora 
period of one year beyond December 31, 
1970,- and that it had given due notice for 


extension of the tenancy to the respondents, 
-as was clear from letter 


No. ASP/39/70 
dated March 28, 1970, addressed by Maj. Gen, 
A. S. Pathania, father of the respondents to 
the Divisional Engineer, Jammu. The appel- 
lant also ayerred that the Jammu and Kashmir 
Houses and Shops Rent Control Act, 1966 


65.&K. [Prs. 3-8] 


to the tenancy and it was fully protected from 
ejectment under the provisions of the Act. 
It was also contended by the appellant that 
the notice under Section 80 given by the 
respondents was not valid. ae 


4, On the pleadings of the parties, 

the following issues were framed:—. 

1. Whether the tenancy between the 
parties stood extended upto 3831-12- 
1971? OPD : . 

2. Whether the Houses. and Shops Rent 
Control Act: is not applicable to the 
premises in dispute? OPP 

8. Whether the notice under Section 89 
CPC is not according to law? 

4, Relief, OPP 

. . After a regular trial,the learned 
Addl. District Judge, Jammu on a consideration 
of the material on the record, came to the con- 
“clusion that the appellant had not been abls 
to discharge the burden of proof of issus 
No. 1, that the Act did not apply to the case 
and that it had beeen conceded by the appel- 
lant that the notice under S, 80 of the Civil 
P. C. given by the respondents was valid. 
- On these findings the learned Addl. District 
Judge decreed the respondents’ suit, vide his 
judgment dated November 30, 1972. It is 
against this judgment that the present appeal 
is directed. ° l 

6. Appearing in support of the ap- 

peal, Mr. V. S: Malhotra has canvassed two 
points. He has firstly. contended that it is 
amply proved from the aforesaid letter of 
Maj. Gen, A. S. Pathania that the notice a3 
required by the lease deed in question was 


given to the appellant and it had exercised _ 


its option for extension of the tenancy for 
one year. He has next contended that the 
provisions of the Act apply to the tenancy 


and that the appellant was fully protected- 


thereunder from eviction, 

7. We have given our careful còn- 
sideration to both these- contentions of the 
learned counsel for the appellant but find 
ourselves unable to accede to the same. It 
is true that the lease deed contained: a, cov- 
_ enant which gave an option of renewing the 
lease of the premises to the appellant for a 
further term of one year, but the°same ‘ was 
subject *to the condition that the appellant 
would give notice of its intention of renewing 
the lease to the lessor at least six months 
‘before the expiry of the stipulated‘ period, It 
would be advantageous in this connection to 
_ reproduce the relevant portion: of the lease 
deed :which runs as under: j 

“And further that the lessee shall have 
the option of renewing the lease of the ‘said 
premises for a further term of....on giving 
notice of such intention to the lessor at least six 
months before -the expiration of the lease 
hereby granted and the lessor shall forthwith 
execute and deliver to ‘the lessee a 
renewed and duly registered lease of the said 
premises for such further term of years at 
the same rent and under the same conditions 


~ 


Union of India v. Narain Singh (Jaswant Singh C. J.) 
(hereinafter referred to as the ‘Act’) applied - 


OPD 


A. LR. 


as are herein contained excepting only this 
condition as to renewal. Provided that the 
notice for the renewal of the lease as afore- 
said. shall be deemed sufficient if signed by 
the Post Master General——the Director of Posts 
and Telegraphs—the Divisional Engineer Tele- 
graphs—the Sub Divisional Officer of Tele- 
graphs—-the Superintendent *of Post Offices 
-~the Postmaster or Sub-Post Master—the. 
Officer-in-Charge of the Telegarph Office.” 

A careful perusa] of the lease deed, would 
show that tor the exercise of the option of 


‘renewing the lease for a period of one year,. 


it was necessary for the appellant to serve a 
notice in writing on the respondents signed 
by the Post Master General, or the Director 
of Posts and Telegraphs, or the Divisional 
Engineer Telegraphs, or the Sub-Divisional 
Officer Telegraphs, or the Superintendent of 
Post’ Offices or the Post Master or the Sub- 
Post Master or the Officer-in-charge of the 
Telegraphs Office. In the instant case no 
such notice was given, Mr. Nagarajan, the 


. only witness produced on behalf of the-appel- 


lant, has admitted in cross-examination that 
for the renewal of the tenancy it was neces- 
sary for any of the aforesaid functionaries 
of the appellant to have served, the respon- 
dents with a notice, and that no such notice 
was given by the department: ~The letter 
addressed by Maj. Gen. Pathania, alluded to 


‘above, does not show that any notice as con- 


templated by the aforesaid covenant was 
given by the appellant to the respondents. It 
is now well-settled that when the covenant 
of renewal] is subject to the conditions prece- 
dent thé right of renewal only arises when 
notice is given tothe lessorin terms of the 
renewal clause and the lessee has performed all 
the conditions precedent as mentioned in the 
renewal clause. Reference in this . connec- 
tion may usefully be made to a Division Bench 
decision of the Patna High Court in (1959) 
ILR 38 Pat 1160 at p, 1187. As the notice 
contemplated by the aforesaid convenant for 
ren was not given by the appellant tc the 
respondents, the tenancy stood terminated on 
December 31, 1970, The first contention of 
Mr. Malhotra. is therefore overruled. 


8. For a proper decision of the second 
contention it is necessary to refer to the rele- 
vant portion of Section 1 (8) of the Act which 
is to the following effect: , 

“Notwithstanding anything contained in 
Sub-section (2), nothing in this Act shall ap- 


: ply to— 


(i) any house or premises belonging to, 
taken on lease or requisitioned by the Govern. 
ment, 

(ii) an 
constructe 
1965. 

(iii) any tenancy in respect of any house 
or shop wherein the income of the tenant, 
whether accruing within or outside the State - 
exceeds Rs: 20,000/- per annum.” ` 
We have now to see whether: the appellantis ~ 
protected uncer cls. (i) or (iii) of Section 1 - 


housé or shop which has been 
on or after last day of the year 


1976 


(3) of the Act. It is not disputed that the 
expression ‘the Government’ occurring in cl. 
(i) (Supra) is not defined in the Gen=ral 
Clauses Act. It is well-known that in a fede- 
ral set up like ours, the governmental fuac- 
tions are shared by the State Government :nd 
the Central Government. So far as the affairs 
of the Union are concerned, they are adminis- 
tered by the Union of India and in rela-ion 
to those affairs the expression ‘the Gov=rn- 
ment’ occurring in the aforesaid cl. (i) of Sec- 
tion 1 (8) cannot but mean the Central Cov- 
ernment. The appellant is not therefore en- 
titled to the protection of clause (i). 

9. It remains now to be seen as to 
whether the Union of India can invoke cl._‘iii) 
of Section 1 (8) of the Act. It is well-set-led 
that the net income as contemplated by zhe 
aforesaid cl. (iii) of Section 1 (8) of the Act 
jmeans the income that remains vith 
a tenant after compulsory 
say, for instance, by way of tax, or the inceme 
which remains after deducting from the total 
receipts the capital invested and tthe expemses 
incurred to secure the total meee depend- 
ing on whether the tenant belongs to a 
fixed income group as in the former case or 
to a business Somat as im the latter c:se. 
No material has been placed before us to skow 
that the net income of the Union of Irdia 
does not exceed Rs. 20,000/-. In this vier of 
the matter, the appellant cannot take adran- 
tage of cl. (iii) of Section 1 (8) of the ict. 
We are fortified in this view by an unrepo-‘ed 
decision of a Division Bench of this C:curt 
in Civil first appeal No. 3 of 1978 enti “ed 
Rawel Singh v. Union of India, decided on 
May 2, 1974. 


In the result the appeal fails and is h=re- 
by dismissed, but without any order as to 
costs. 

MUFTI J.:— I agree. 

Appeal dismiszed. 
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S. MURTAZA FAZL ALI, C. J. AND 
JASWANT SINGH, T. 
Madan Mohan and others, Applicant: v. 
Kewal Krishen and another, Respondents. 
Supreme Court Appin. No. 6 of I1£78, 
D/- 21-8-1975*. 
(A) Constitution of Indian; Article _38, 
(as amended by the Constitution (Thir&eth 
Amendment) Act, 1972) — Constitution Ap- 
Plication to Jammu and Kashmir) Second 
Amendment Order (1974) Para 2 — Pencing 
application for grant of certificate — Codi 
tions to be satisfied. 
The Constitution (Thirtieth Amendment 
Act, 1972 has a retroactive operation an 


*(Application for leave to appeal to the Sap- 
reme Court against Judgment of this Cour. in 
Appeal No. 4 of 1972, D/- 10-12-1978. 


GS/HS/C482/75/CWM 


Madan Mohan v. Kewal K-ishen (Jaswant Singh J.) 


deducEon, - 


[Prs, 1-4] J. &K. 7 


even the applications filed for grant of certi- 
ficate before the commencement of the Con- 
stitution (Application to Jammu and Kashmir) 
Second Amendment Order, 1974 but not dis- 
posed of have to satisfy the requirements of 


- Clause (1) of Article 183 of the Constitution 


of India as now amended. In other words 
the certificate in pending applications can 
only be granted by the High Court if the 
judgment, decree or final order involves a 


substantial question of law of general impor- 


tance which in the opinion of the High Court 
needs to be decided by the Supreme Court. 
ATR 1974 Cal 321 and AIR 1975 Delhi 38 


Relied on. (Para 6) 
Casess Referred: Chronological Paras 
AIR 1975 Delhi 88 7 
AIR 1974 Cal 321 7 


I. Kò Kotwal, for Applicants; T. S. Tha- 
kur, for Respondents, uP 


_ JASWANT SINGH J.:— This is an ap- 
plication for grant of a certificate for the pur- 
pose of filing an appeal to the Supreme Court 
of India against our judgment and decree 
dated December 10, 1978 rendered in ap- 
peal No, 4 of 1972 preferred against the 
judgment and decree of a learned Single 
Judge of this Court dismissing the respon- 
dent’s civil original suit for partition of cer- 
tain properties. ` 

2. Mr. T. S. Thakur appearing on 
behalf of the resopndents has faled ie ob- 
jection to the effect that in- view of the 
amendment of Article 183 of the Constitution 
brought about by the Constitution (Thirtieth 


Amendment) Act, 1972, which was applied ~ 


to the State vide the Constitution (Applica- 
tion to Jammu and Kashmir) Second 
Amendment Order, 1974, the certificate 
sought for cannot. be granted as the case 
does not involve a substantial question of law 
or of general importance requiring to be de- 
cided by the Supreme Court. 


3. Mr. I. K. Kotwal appearing for 
the petitioners has on the other hand contend- 
ed that since the impugned judgment was 
given by the court before the issue of the Con- 
stitution (Application to Jammu and Kashmir) 
Second Amendment Order, 1974 which came 
into force on June 26, 1974, and the applica- 
tion for leave to appeal was also made be- 
fore that date and the said judgment is one 
of the reversal, his clients are as of right 


entitled to a certificate, 


4, We.have carefully considered the 
submissions of the learned counsel for the 
parties. : The contention of Mr. Thakur is, in 
our opinion, well founded and must prevail. 
It is no doubt true that the impugned judg- 
ment is one of reversal. It is also true that 
the value of the subject-matter of the dispute 


-in the Court of first instance’ and on appeal 


was and still is above Rs, ~20,000/-. But 


‘these are no longer valid considerations as 


would be evident from a combined reading of 
the Constitution (Thirtieth Amendment) Act, 
1972, and the Constitution (Application to 


Jammu and Kashmir) Seoond “Amendment 


+ 
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Order, 1974. Whereas under Article 188 (1) 
(a) of the Constitution as it originally stood 
an aggrieved person was entitled as of righ: 
to a certificate if the value of the subject- 
matter of the dispute in the court of first in- 
stance and still in dispute on appeal was an 
continued to be pot less than Rs. 20,000/- 
and the judgment sought to be appealed 
against was not one of affirmance, under 
Article 133 as now amended an appeal to the 
Supreme Court from a judgment, decree oz 
' fina] order in a Civil Proceeding of a High 
Court can lie to the Supreme Court only if 
the High Court certifies; 

a) that the case involves a substantial 
question of law of general importance, and 


b) that in the opinion of the High Court 
the said question needs to be decided by the 
Supreme Court. 

5. In the instant case no such ques- 
tion in our opinion is involved. 

6. Mr. Kotwal has next contended 
that his clients cannot be denied the certifi- 
cate as their case squarely falls within the 
exception envisaged by clause (b) of Sub- 
Section (1) of Section 3 of the Constitution 
(Thirtieth Amendment) Act, 1972, as applied 
to the State. This contention is also miscon- 
ceived. For a case to come within the ambit 
of Clause (b) of sub-section (1) of Section 38 
of the Act, it is necessary that the certificate 
must have been given by the High Court be- 
fore the commencement of the Constitution 
{Application to-Jammu and Kashmir) Second 
Amendment Order, 1974 i. e. before June 26, 
1974. In the instant case no certificate hav- 
ing been issued before the said date the ap- 
plication cannot be allowed at this stage, This 
view receives ample support from sub-section 
(2) of Section 8 of the Constitution (Thirtieth 
Amendment) Act, 1972 which so far as our 
State is concerned provides that subject to 
the provisions of sub-section (1) i. e. except 
in cases covered by sub-section’ (1) there will 
be no appeal to the Supreme Court from any 
judgment, decree or final order®* arising out 
of a suit or other civil proceeding which was 
instituted or commenced in any Court before 
the commencement of the Constitution (Ap- 
plication to Jammu and Kashmir) Second 
Amendment Order, 1974, unless it satisfied 
the provisions of Clause (1) of Article 183 
as amended by the Constitution (Thirtieth 
Amendment) Act, 1972, which means that the 


Constitution (Thirtieth Amendment) Act, 1972. 
has a retroactive operation and even the ap- 


plications filed for grant of certificate before 
the commencement of the Constitution (Ap- 
plication to Jammu and Kashmir) Second 
Amendment Order, 1974 but not disposed of 
have to satisfy the requirements of Clause-(1) 
Article 183 of the Constitution of India as 
now- amended. -In other words the certificate 


in pepding applications can only be granted. 
by the High Court if the judgment, decree- 


or final order involves a substantial question 
of law of general importance, which in the 
opinion of the High Court needs to be decid- 
ed by the Supreme Court.. i ie 


Madan Mohan v. Kewal Krishen (Jaswant Singh 1.) 


A.LR. 


T, I am fortified in this view by the 
decision of the Calcutta High Court in 
Hukumchand Insurance Co. Ltd. v. Smt. 
Subashini Roy, AIR 1974 Cal 321 where a 
similar contention was repelled by their Lord- 


. ships of that court in the following words:— 


“From a fair reading of the above pro- 
visions it is quite clear that under Cls. (a) 
and (b) the appeal either must be pending or 
preferred on or after the commencement of 
the Act by virtue of certificate already given 
by the High Court before the commencement 
of the Act under sub-clauses (a), (b) or Sub- 
clause (c) of Clause (1) Article 138. . It is, 
however, said that the latter group of appeals 
will also include an application for appeal 
but we think the language of the statute is 
quite clear and does not admit of any such 
interpretation. Firstly because, there is no 
reference to these appeals in any form pend- - 
ing before the High Court at the commence- 
ment of Amendment Act and secondly be- 
cause it is provided in the next paragraph 
that every such appeal would be heard and 
disposed of or as the case may be entertained 
and disposed of by the Supreme Court as 
if this Act had not been passed. It seems, 

erefore quite clear that all such appeals 
must be pues or preferred before the Sup- 
reme Court and not the High Court on or 
after the date of the commencement of the 
Amendment Act. We therefore, do not find 
any substance in the point raised.” 
To the same effect is the recent decision of 
the Delhi High Court in Gopi Krishan. 
Khanna v, Smt. Kailash Wati AIR 1975 Delhi 
38 where it was held: 


“The thirtieth amendment of the Consti- 
tution has substantially narrowed down the 
appellate jurisdiction of the Supreme Court in 
appeals from High Courts in regard -to civil 
matters. It will be seen from sub-section (2) 
of Article 138 of the Constitution as amend- 
ed, thatit has created an absolute bar to an 
appeal under the-said Article to the Supreme 
Court, unless such appeal satisfies the re- - 
quirements of Article 188 (1). 
amended Article 138 (1f an appeal lies to the `` 
Supreme Court from any judgment, decree 
or final order in a civil proceeding of a High 
Court, if the High Court Certifies that the 
case involves a substantial question of law 
of general importance and that in the opinion 
of the High Court the said question needs to 


‘be decided by the Supreme Court. The 


vested right of appeal whatever it was, has 
been specifically taken away by the Thirtieth 
Amendment to the Constitution. The langu- 
age employed in sub-section (2) of Article 183 
shows that Article 133 (1) has been given 
retrospective affect and now a right of appeal 
to the Supreme Court in a suit or other civil 
proceeding which was instituted or commenc- 
ed in any court before the 80th Amendment 
came jinto ferce would be governed by Arti- 
cle 133 (1), as amended.” -> 


8. ` As already observed, the instant 


. case does not. involve any substantial ques- 


Under the -= 


1976 . 


tion of law of general importance whéh re- 
quires to be decided by the Supreme Court. 
We cannot, therefore, see our way to grant 
the certificate sought for by the petitioners, 
- The application is accordingly dismisse=. . 

S. M. F. ALL, C, J.:— I agree.. 


. Application dismissed, 





emesen e “ 
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JASWANT SINGH AND MIAN 
JALAL-UD-DIN, Jj. . 
Mohamad Syed Baba, Appellant v M/s. 
Universal Timbers Traders, Responder, 

Letters Patent Appeal No. 2 of 1974, 
D/- 5-8-1975". 

{A) Contract Act (1872), Section 28 — 
Lease for extraction of timber granted by 
Govt. — Lessee not to transfer lecsehold 
rights to any one without Govt. sancfon — 
Agreement by lessee transferring lease rights 


without Govt. sanction held did not offend 


Section 28 and was not void. 


Where the terms of the lease for sxtrac- 
tion of timber granted by the Govt. psohibit- 
ed the lessee from transferring the lecsehold 
rights to any one without the sanction >f the 
Govt. and the lessee under an agreem=nt as- 
signed the leasehold rights to a third person 
without the Govt’s sanction, it was hed that 
- though the agreement offended the covenant 
in the lease deed’ it could not be said. to be 
void as being against the provisions -£ law 
as contemplated by Section 28 or oppcsed to 
public policy. (1918) ILR 87 Bom 32C and 
AIR 1915 Bom 244 and AIR 1940 Bom 369 
and AIR 1957 Him Pra 70 and AIF 1947 
Sind 94 and AIR 1967 Mad 449 Rel. on. 

. (Paras 2, 6, 8, 18, 35. 19) 


Cases Referred: Chronological © Paras 
AIR 1967 Mad 449 = (1967) 1 Maz VJ 
_ 168 ` > 


AIR 1957 Him Pra 70 ee 12 
“AIR 1947 Sind 94 = 227 Ind Cas 683 15 
AIR 1940 Bom 869 = 42 Bom LR 750 II 
AIR 1915 Bom 244 = ILR 40 Bom 34. = 

30 Ind Cas 918 10 
ave ILR 87 Bom 320 = 19 Ind es 
4Q l - | 


R. S. Mehta, for Appellant; I. K. Kotwal, 
for Respondent, 

JASWANT SINGH J.:— This 
Patent appeal is directed against an 
dated April 27, 1974, passed by Thakur J. 
deciding issue No. 2 framed by him or April 
2, 1974, in Civil Original Suit No. 10 of 
1978, in favour: of the respondent. 

2. The facts leading to this =ppeal 
are: The appellant herein obtained fram the 
State Government a lease for extraction of 
timber from compartments Nos, 38 to 36 of 


10 of 1973 D/- 2-4-1974).  -- * ; 


Gs /H8/0498/75/CNB 


—etters 


-aforesaid lease, that S 


order Th 
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Basantgarh Range, Billawar Division, Jammu 
Circle, in the name of, M/s. Farooq and Co. 
On July 15, 1972, there came into existence 
an agreement ostensibly executed by the ap- 
pellant in favour of the respondent giving 
exclusive right ta the latter “to carry out the 
remaining work” of the aforesaid lease. On 
April 26, 1978, the appellant brought a suit 
under Section 89 of the Specific Relief Act, 
for cancellation of the aforesaid agreement 
dated July 15, 1972, alleging inter alia that 
he was not conversant with the English lan- 
guage and had executed only a power of at- 
torney in favour of the respondent on July 
18, 1972, for carrying on the work of the 
i Raj Kumar, partner 
of the respondent firm, obtained his signa- 
tures on a number of papers on, the pretext . 
that a number of copies of the power of at- 
torney had to be prepared, that taking advan- 
tage of his simplicity and the fact that he 
was not conversant with the English language 
the said Raj Kumar and one Krishen Dutt 
who was in league with Raj Kumar got the 
aforesaid agreements dated puly 15, 1972 
signed by him making him believe that. the 
deed was an agreement making the said 
power of attorney irrevocable and got it re- 

istered on the same day, that about April 
9, 1978, the respondent made an application 
to the Forest Minister as well as to the Chief 
Conservator of Forests for transfer of his 
lease-hold rights in the aforesaid lease on the 


' basis of the agreement dated July 15, 1972, 


that this move on the part of the respondent 
put him on-the alert. and impelled him to 
apply for .a copy of the agreement dated 
July 15, 1972, that on obtaining and’ exa- 


mining the said copy he found that the res- 


pondent had by misrepresentation and fraud 
manipulated a complete transfer of his lease- 
hold rights which debarred him from operating 
the lease under the aforesaid agreement with 
the State Government, and that in the cir- 
cumstances the agreement dated July 15, 
1972, was null and void: The appellant fur- 
ther pleaded that the agreement was also null 
and void as he was not competent-to effect al ` 
transfer of the lease without the concurrence 
of the lessor in view of the following clause 
in the aforesaid lease deed: 

The purchaser (s) shall not be permitted 
to transfer his/their rights or liabilities under 
this agreement to any one without the pre- 
vious sanction of the competent authority 
sanctioning the Jease.” - . l 
e appellant impleaded the Government of 
Jammu and Kashmir and the Chief -Conser- 
vator of Forests as pro forma defendants in 
the petition of plaint of the aforesaid suit. 


3. The respondent denied the allega- 
tions -of fraud’ and misrepresentation and 
pleaded that the appellant voluntarily exe- 
cuted the aforesaid agreement as well as a 
power of attorney on July 15, 1972 and got 
them registered on the same date andit was 
not open to him to plead that the agreement 
was not effective as the-concurrence of a third 
party was not there, : | 


10 J.&K.  [Prs. 4-13] 


4, On the pleadings of. the parties, 
the following two issues were framed on 
January 11, 1974: ies 

, 1/- Whether the agreement dated 15-7- 
1972 entered into between the par- 
‘ties is void’ as the same was obtain- 
ed by fraud and misrepresentation? 
QO. PP. 


9,/- In the event of Issue No. 1 being 
found against the plaintiff is the 
said agreement otherwise illegal and 
unenforceable in law? O. P, P. 


. On March 7, 1974, an application 
was made on behalf of the appellant before 
the learned trial] Court praying that issue No. 
2 which did not require any evidence to be 
. adduced be tried and disposed of as a pre- 
liminary issue. According to.the request _ of 
the appellant, the learned tria] judge took 
up consideration of Issue No. 2 and decided 
the same in favour of the respondent vide 
his aforesaid order dated April 2, 1974, hold- 
ing that the appellant could not avoid the 
contract evidenced by deed dated July 15, 
1972, taking advantage of. his. own wrong 
and that the consideration or the object of 
the contract could not be said to be unlaw- 


ful. It is against this order that the present. 


appeal has been preferred, 


6. Appearing cn behalf of the ap- 
pellant Mr. Mehta has submitted that ` the 
learned Single Judge has erred in deciding 
Issue No. 2 in favour of the respondent. He 
has vehemently urged that the aforesaid 
agreement dated July 15, 1972, being. hit 
by Section 23 of the Contract Act was void 
and unenforceable in view of the aforesaid 
clause in the lease agreement between his 
client and the State which Probie transfer 
ofthe leasehold rightsin favour of any one 
without the previous sanction of the competent 
authority sanctioning the lease. ' 


7. We are afraid we cannot accede 
to the contention. of the learned counsel for 
the appellant.. .. l 
' 8 -A transfer or: gt rar of right 
can be said to be void only if it is prohibited 
by law or is opposed. to public, policy, H 
the transfer is neither prohibited -by law_nor 
opposed to public policy it cannot be held 
to be void merely because it is. prohibited 
by a term of the contract by which the right 
‘transferred has been conferred upon the 
transferor. We are fortified in this view by 


a catena of authorities which would be refer- , 


red to presently. 7 
9. In Karsan v. Gatlu Shivaji, (1918) 
ILR 37 Bom 320 = 19 Ind oe kati wae 
despite the prohibition contained in the hquor 
Gece Tad under the Abkari Act (Bom- 
bay 5 ôf 1878) to take a partner, a partner 
was taken, it was held that the act cannot be 
regarded as illegal. , 
10. Again in Noar en Ime 
l iva Dureyatimsha, ‘Bom: 
- Babaris Bom 944 = 30: Ind Cas 918, 
where a forest contractor took a partner in 


Md. Syed Baba v, U. T. Traders (Jaswant Singh J.) 


A. LR 


contravention of the license given to him by 
the Forest Officer: and'suksequently on a suit 
being brought against him by the latter to 
recover his half share in the profits accruing 
from the forest contract, tcok inter alia an ob- 
jection that the suit was bad as being based . 
Qn an agreement which was void under Sec- 
Hon 28 of the Indian Contract Act, it was 
held that although the terms of the license 
prohibited the assignment of a share or in- 
terest in the licence and the forest officer 
zould revoke the license, the licenee’s act in 
taking a partner could not be | regarded as 
against law or defeating the provisions of 
law. | 


11. In Bhagwant Ganuji Girme v. 
‘Sangabisan Ramgopal, AIR 1940 Bom 369 
‘where the terms of a lease of toll from the 
Government prohibited an assignment of the 
sare except with the previous permission of 
the: Collector and empowered the Collector 
to revoke the lease or impose. penalty -for 
breach of the terms of the lease and where 
an agreement assigning the lease without the 


«aforesaid permission was made, it was held 


that the agreement only offended the coven- 

ant in the lease and not any provision of law 

rina ci by- Section 28 of the Contract 
ct. 


12. Then again in Ram Chandra v. 
Jagan Nath, AIR 1957 Him Pra 70, where a 
person obtained a ledse of bamboo forest 
from the forest department and transferred 
his rights’ by an agreement to another with- 
out the permission of the forest department, 
it was held that there being nothing in the 
Forest Act to prohibit such transfer the agree- 
met of transfer was not one forbidden by law 
or opposed to public policy and, therefore, 
void even ou one of the conditions of ` 
the lease forbade such ‘transfer. 


13. In the instant case, it would be 
seen that the transfer or the Assignment of 
the i in the aforesaid lease was not ab- 
solutely prohibited and . no . provision: ‘of 
law has been brought to ‘our notice. prohibit- 
ing such transfer. The impugned agreement 
cannot, therefore, be held to be illegal. 


l4. The impugned -agreement cannot 
also be held to be opposed. to public policy. 

15. In Vassandmal Davaldas v. Hiro- 
ma] Mohanmal, AIR 1947 Sind 94 where the 
grant of a plot of land ¢ontained a term which 
precluded B. the grantee, from disposing of 
any interest in it before any building had 
been erected but despite the clause ‘B’ en- 
tered into an agreement with ‘A? whereby 
he shared the plot with ‘A’ and later on took 
forcible possession of the piece of land allot- 
ted by him to ‘A’, whereupon ‘A’ was compell- 
ed to bring a suit for possession and in defence 
it was contended by B’ on the basis of the 
covenant in the grant that the agreement 
entered into by him with ‘A’ was void under 
Section 28 of the Evidence Act either as for- 
bidden by law or as opposed to public policy 
it was held: | 7 
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“The covenants in the grant were rot 
provisions of law but even assuming they 
were so, the agreement alleged by Z tkat 
the land was to be taken jointly by A and B 
did not defeat any of them and hence was 
not unlawful, nor was it opposed to public 
policy.” . 

Adverting to the contention that the agree- 
ment was opposed to public policy, it was 
further observed in this decision: 


“The general head of “public policy” 
covers a wide range of topics, such as zor 
example, trading with the enemy in tme of 
war, stifling prosecution, champerty and main- 
tenance, and various other matters. Bat the 
doctrine of public policy is not to be extend- 
ed beyond the classes of cases already cov=r- 
ed by it. No court can invent a new head 
of public policy.” 

Again in S. Meikole Udayar v. 
oe AIR 1967 Mad 449, 
eld: 


“A contract can be said to be illegal if 
it is opposed to a statute or public policy Waat 
is public policy is difficult to define. Cne 
can easily understand what it is thouzh zhe 
pe e of understanding may vary with ind-vi- 

uals. N 


It cannot be said that public poLey is 
involved in a contract which expressly pro- 
hibits assignment or subletting merely Lecause 
it is made with government authorities. Such 
a contract is just like any other contract end 
the fact that the Government is a party 
thereto would make no difference to the con- 
tract. 


Therefore, if a partnership is formed to 
carry on such a contract even though -he 
contract expressly prohibits assignmeat or 
subletting, it can never ke termed as opposed 
to public policy and, therefore, illegal.” 


16. In view of the preponderance of’ 
judicial opinion referred to above, we are 
definitely of the view that the impugned ag- 
reement transferring or assigning the rights 
in the aforesaid lease to the respondent in 
violation of the aforesaid covenant in the-Jease 
deed, though -it may be capable of beng 
avoided by the Government which was aot 
a party to ‘the impugned agreement, cannot 
be held to be against the provisions of law 
as contemplated by Section 23 of the Con- 
tract Act or as opposed to public policy.’ The 
en of Mr. Mehta, is, therefore over- 
ruled. 


17. For the foregoing reasons, che 
appeal fails and is hereby dismissec with 
costs. 

18. 
to raise by means of an amendment of this 
pleading a plea to the effect that the impugn- 
ed agreement is bad as it violates Secton $8 
of the Registration of Contractors Act. 


Peniasami 
it was 


` 


JALAL-UD-DIN J.:— 19. I have kad: 
the advantage’ of going through the well re- 


it will be open to the appellant ~ 


Md. Syed Baan U. T. Treders (Jalal-ud-din J.) | [Prs, 15-21] J. &K. 11 


asoned judgment prepared by my learned 
Brother Jaswant Singh J. I agree with my 
learned brother that the impugned agreement 
transferring the rights in the lease in favour 
of the respondent in contravention of the 
relevant clause in the lease agreement does 
not offend the provisions of Section 23 of 
the Contract Act and therefore cannot be said 
to be void on that score. There is no sub- 
stance in the contention of the appellant that 
the agreement in favour of the respondent is 
void on the ground that there is an express 
covenant in the lease agreement prohibiting 
the transfer of lease rights and obligations in 
favour of any one. This covenant has got no 
statutory bearing or implication and will not 
therefore render the impugned agreement void, 
The transfer or assignment in favour of res- 
pondentis indeed a violation of the covenant. 
The same can, however, be taken notice of 
and appropriately dealt with by the com- 
petent authority that has sanctioned'the lease. 
It is for that authority either to recognise the 
deed of transfer by according permission to 
it or to reject it by withholding permission. 


20. There is however, another aspect 
of the matter which Mr, Mehta, the learned 
counsel for the appellant, has brought to our 
notice that the impugned agreement offends 
Section 8 of the Registration of Contractors 
Act and therefore is illegal and unenforceable 
at law. It, however, appears that the learned 
Single Judge while deciding issue No, 2 has 
merely addressed himself to the consideration 
of the constitutional aspect of the matter and 
has not gone beyond that in order to find 
out whether the impugned agreement defeated 
or did not defeat any other provision of law. 
Under Section 10 of the Contract Act al 
agreements are contracts enforceable at law if 
they. fulfil the requirements as ‘laid down 
in that section. According to the explanation 
appended to this Section an agreement is not 
enforceable at law if it does not conform to 
a law relating to the registration of docu- 
ments, Therefore, if the plaintiff appellant can 
successfully ‘establish the proposition that the 
impugned agreement could not validly be made 
as the same was in violation of the Registra- 
tion of Contractors Act or defeated some of 
its provisions, it would follow that the said 
agreement is unenforceable at law and would 
not create any rights or obligations in favour 
of or against the respondent. This, however, 
is a matter which the plaintiff appellant can 
raise before the learned Single Judge by means 
of an appropriate motion. 


2j. I, therefore, concur. with my 
learned Brother that the appeal be, dismissed. 


Appeal dismissed, 


f 


12 J. &K. 


AIR 1976 JAMMU & KASHMIR 12 
D. D. THAKUR, J. | 
Sarla Rani Gupta, Petitioner v. Bhushan- 
lal, Respondent. ` l so 
Civil Revn, No. 122 of 1973, D/- 10-1- 
19757”, i . 


(A) Civil P. C. (1908), Section 151, 
Order 3 Rule 1 — Power to direct personal 
appearance of party in Court and direct his 
medical examination. (Constitution. of India, 
Article 21). AIR 1955 Andh Pra 207 Dissent- 
cd from. . 

Order 3 R. 1 clearly gives the power to 
the court to direct personal appearance of a 
party if the circumstances of the case sọ 
justify, In the instant case the issue under trial 
before the court below was whether the res- 
pondent was lunatic at the time-of the mar- 
riage and whether he continued to be so. The 
lunacy of the respondent, therefore, was direct- 
ly in issue before the court below. The personal 
appearance of the respondent under these cir- 
cumstances was extremely necessary to en- 
able the court to have an opinion formed. as 
to whether the responcent .was a- lunatic. 
The court was not required to ask the coun- 
sel whether he was prepared-to produce the 
respondent in the court. What' was required 
to be done was to direct the personal ap- 
pearance of the respondent to enable the court 
to come to some conclusion regarding his 
mental state, after putting questions to -him. 
He could further be got examined medically 
and the evidence of the expert could be re- 
corded even as a court witness to help the 
-court to come to a correct conclusion. Such 
a power could be available to the court even 
under Section 15L a direction of the court to 
a person to submit to a medical examination 
for purposes of obtaining an evidence regard- 
ing his state of mind did not in any - way 
impinge upon the liberty of that person and 
restrict the enjoyment of his personal liberty. 
The term “deprivation of life or his personal 
liberty” in Article 21 of the Constitution can- 
not include within its ambit a case of medical 


examination of a person who is 4 party in the | 


proceedings in the court and whose state of 
mind is directly in issue in the~case, if the 
medica] evidence flowing from-such an exa- 
rnination can provide an important” material 
for returning a finding one way or the other, 
AIR 1955 Andh Pra 207 Dissented from. 

(Paras 4, 6, 8) 


. Cases Referred: Chronological Paras 
AIR 1955 Andh Pra 207 = 1955 Andh: we 
13 | 


S. P. Gupta, for Petitioner; Davinder 
Parihar, for Respondent. ; - st 
' ORDER:— The petitioner who ` was 
married to the respondent on 3-2-1972 filed 


an application on 25-3-1972 under Sec. 12 of 


the Hindu Marriage Act in the court of the 


1974), a | 


DS/DS/B328/75/DHZ _ 


[Prs. 1-4] | Sarla Rani v. Bhushanlal (D. D. Thakur J.) ` 


‘ „A I. Ai 


District Judge, Jammu for a decree annuliing 
the marriage on the ground that the respon- 
dent was a lunatic at the time of the marri- 
age and continued to be so on the date of 
the presentation of the petition. The allega- 
tion regarding lunacy was denied by the res- 


pondent in the written cbjections filed by 
-him through his guardian. 
court framed the following issues ‘in the peti- 


On 28-8-1973 the 


tion:—~ 

l1/- Whether the iespondent was a luna- 
tic on the date of the marriage 
and continued to be so at the time 


of the presentation of the petition? 
O.P.P. | . ee 


Q/~ Whether the consént of the peti- 
ae Bae obtained by fraud? 


.8/- To what relief is the plaintiff entitl- 
~ edP O. P. P. i ae 
2. The petitioner was asked to lead 
evidence on these issues. Some of the wit- 
nesses for the petitioner appeared before the 
court below whose statements were recorded. 
On 28-8-1973 the petitioner made an appli- 
cation before the court below that the respon- 
dént was posted at Srinagar but on account 
of his lunacy he had left the place of his 
posting and became violent. A-prayer was 
made in this application that the Advocate for 
the respondent may be ordered to produce 
the respondent in person before the court and 
the court may order his examination by a medi- ` 
cal expert. On this application the counsel for 
the respondent was asked by the court whe- 
ther he would like to produce the respondent 
in the court. Mr. R. P. Bakshi, counsel for 
the respondent, declined to produce the res- . 
pondent in the court whereupon the court . 
vide its order dated 6-11-1978 directed the 


_ petitioner to lead further evidence, The court 


recorded the fact of Mr. Bakshi having re- 
fused to produce the respondent in the court 
for being medically examined but did not 
assign any reason whatsover for not directing 
the ‘respondent to appear in the court for 
being medically examined. This order of the 
learned District Judge is the subject matter 


. of this revision 22 agonal 
i le 


3. The so 


i question therefore which 
arises for consideration is whether the court 
below should have directed the-respondent to 
appear‘in person in the court and whether he 
could be asked to submit to a médical exa- 
mination. 

A, Under Order 8 Rule 1 C.P.C. a 
party can appear through counsel or through 
an authorised agent unless of course the court 
directs otherwise. This provision clearly gives 
the power to the court to direct personal ap- 
pearance of a party if the circumstances of 


.,the case so justify. The issue under trial be- 
~ fore the court below was whether the respon- 
‘dent was lunatic at the time of the marriage 


and whether he continued to be so, The 
lunacy of the respondent, therefore, was 
directly in issue before the court below. The 
personal appearance of the: respondent under 
these circumstances in my opinion was ex- 
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tremely necessary to enable the court to kave 
an opinion formed as to whether the respon- 
dent was a lunatic. The counsel for the zes- 
pondent could not be conceded the righ- to 
Ponure or to refuse to:preduce the respon- 


ent in the court, The court was not requir- 


‘ed to ask the counsel whether he was are- 
pared to produce. the respondent in the cart. 


What was required to be done was to di-ect | 


the personal appearance of the responden. to 


enable the court to come to some conclucion:. 


regardipg his mental State, after puttng 
questions to him. He could further be got 
examined medically and the evidence of the 
expert could be recorded even as a court -vit- 
ness to help the court to come:-to a corect 
conclusion. Such a power could be availzble 
to the court even under Sec. 151 of the C. P, 
C. It.is not understandable as to how tthe 
learned District Judge thought. fit to rest: his 


judgment on the choice to be made by the 


{counsel for. the respondent. : 


“Be Mr. Davinder.Parihar who was -ap- 
pointed as-guardian-ad-litem of the responc-ent 
in this court submitted: that there was no 
provision in the C. P. C. ender which -the 
respondent could be ordered to appear in 
person .or could be got medically examined 
against his wishes. So far as the po one ap- 
pearancé of the ‘respondent in ‘the court is 
concerned, as stated earlier, Order 3 Ruf 1 
C, P. C; provides a complete reply to ‘the 
argument of Mr, Parihar, Sc far as the qaes- 
tion of medical examination sf the responcent 
is concerned, Mr. Parihar argued that a diec- 
tion by the court to the respondent to sub- 
mit to a medical examination brings about an 
undue :restriction on his liberty and there--ore 
under no provision ‘of the C. P. C. cculd 
such a direction be issued by the court. Ac- 
cording to him, Section 151 of the ©. P C. 
cannot be called in aid for passing such an 
order, He has in support of his argum-nts 
relied upon a judgment of the Andhra ra- 
desh High Court in Pulavarthi Sreeramamrrthi 
‘y. Pulavarthi Lakshmikantham . reported. as 
AIR 1955 Andh Pra 207. Dealing with a smi- 
lar question the court in tke aforesaid judg- 
ment observed ‘as under:—— 


“In -absence of any statutory. provision 
compelling -the medical examination Œ a 
party and. restricting the enjoyment of per- 
sonal liberty of that person, it is not righ to 
rely upon the general or inherent powers of 
the court under Section 151, C. P. C, to ac- 
hieve that purpose.” ee te as 

6. I have considersd the. facts and 
the circumstances of that case but; I regret 
my inability to agree with the ratio laid down 
in the aforesaid judgment. To me, it appears, 
that a court trying an issue regarding the 
mental state of a person has to record a posi- 
tive finding regarding‘.such a mental sate. 
While determining that issue the person waose 
state of mind is. in issue must necessarily be 
before the court. If the right to have hat 
person medically examined is not- conceded 
to the court it will amount <o trying the msue. 


: 
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in abstract on evidence which may be indirect. 
It is not possible for me to hold that a direc- 
tion of the court. to a person to' submit to a 
medical examination for purposes of obtaining 
an evidence regarding his state of mind in any 
‘way impinges upon the liberty of that person 


‘and restricts the- raonat of his personal 


liberty.. The medical examination of a person 
whose state of mind is the subject-matter of 
ari‘issue cannot by any stretch of imagination 
be: deemed to curb: his liberty or restrict his 


' freedom so as to violate any law which up- 


holds or maintains the liberty of a person. The 
courts of law trying a cause of this nature 
cannot be .made helpless by rendering them 
disabled to get a particular thing done the 
doing of which is extremely relevant and help- 

l in the determination of the issue under 
trial. As a matter of fact the legislature by 
enacting Section 151 C. P. C: had foreseen 
the inconceivable contingencies ‘which might 


arise in the course of the trial of the issue. 


bya Civi] Court, It was for that reason that 
the power was given to: the court to do all 
that;, the doing of which was not expressly 
prohibited by the Code and the doing of 
which was, extremely necessary in the interests 
justice to enable the court to come to a 
correct decision. . ` = 


` 7. ` The concept of personal liberty 
has to be looked at ‘from a rational and a 
reasonable point of view and not from -the 
point of view of a hypersensitive mind. If 


the view taken by the- Andhra Pradesh High. 


Court were correct ‘highly anomalous and 
inconsistent results would follow. In a case 
of this nature. the respondent may not at all 
choose to be examined medically and there 


_ may ‘be. no evidence of his state of mind 


available to the court and his adversary may 
not be held. to have discharged the onus 
resting;on him. Tke consequences, therefore, 
ea from such an interpretation are likely 
to lead to most unjust results, in some cases 
defeating -the very ‘ends of justice. It has 
not to be forgotten that the fundamental pur- 
pose permeating the whole process of legal 
proceedings before a court is to arrive at a 
correct and a just conclusion. It is, there- 


fore, imperative for a court to lean in favour- 


of an interpretation, which promotes the -pro- 
spects of the attainment of that purpose, 
It is true that Article 21 of the 


Constitution of India provides that no person. 
_ shall be deprived of his life or personal liberty 


except according to the procedure established 
by law but to my mind the term “deprivation 
of life or his personal liberty” cannot include 


‘within their ambit-a case of medical examina- 


tion of a.person who is a party in the ‘pro- 
ceedings in the Court and whose state of 


mind. ‘is directly in issue in the 
case, if the medical evidence flow- 
ing from such an examination cani- 


provide an important material for. returning 

a finding one way or the other. . In a case in 

which the burden of proving insanity or 

lunacy -of a person-rests on his adversary, exi- 

stence of negative evidence in proof of insanity 
ae 
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' or unsoundness of. mind cannot have ths 
effect of. discharging the petitioners onus. 
The court ‘may also in such circumstances feel 
substantially handicapped in coming to a 
correct conclusion. The absence of a power 
therefore to have a party to the cause medi- 
‘cally examined shall materially obstruct tha 


`` course of justice whereas the concession of 


_such a power to the court would. promote such 
ends and facilitate a correct judgment. That 
. being the test under Section 151 C. P. C.I 
am firmly of the view that the power is im- 
plied under that section of the C. P; C. 

9. It is a different thing if the court 
on a consideration of the circumstances of the 
‘ease declines to exercise that power and re- 
jects the prayer of a party. In a given case 
the court: may. not at all feel the difficulty in 
` arriving at a conclusion op the basis of the 
material available in the absence of a medi- 
cal examination. -In such a case-the court 
may justifiably. refuse to grant the prayer but 
thé judicial refusal to exercise a power has 
to be distinguished from refusal to act on 
„the ground that the Court has no power. In 
the instant case the court below has assumed 
that the refusal on the part of the counsel 
to produce the respondent in the court for 
medical examination is sufficient to reject the 
prayer of the. petitioner for. the respondent’s 
examination and it is here that the error has 
crept in which has vitiated the order impugn- 
- ed in this revision application. : 

‘10. For the foregoing reasons this 
revision application is allowed and the order 
of the Court below is set aside, The court 
below shall consider the prayer of the Peti- 
tioner in the right of the observations made 
above and pass orders accordingly. In the 
circumstances of the case the parties shall 
bear their own costs. | 

Revision allowed. 


AIR 1976 JAMMU & KASHMIR 14 
S. MURTAZA FAZL ALL C. J. 
Chairman Auqaf Committee, Appellant v. 
Suraj Ram, Respondent, E 
` Second Appeal No. 126 of 1970, D/- 2-1- 
1975*. a, 
. (A) Jammu and Kashmir Muslim Wakafs 
Act (1959), Sections 43, 44 — Power vested 


in Auqaf Committee is not unéanalized ` or- 


arbitrary. 


- An analysis of Sections 48 and 44 would 
show that the power vested in the Augaf 
Committee is not uncanalized or arbitrary 
one but is a controlled one, The legislature 
has taken all possible precautions against any 
injustice being caused to any such person an 
the two sections i. e. Sections: 48 and 44 
contain all the: important indicia and rules of 
*(Against judgment and decree of Dist’ j., 
Jammu, D/- 20-12-1869. tn 


a 
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ZI Chairman Augaf Committee v. Suraj Ram 


-being defended through a lawyer. 


i 


-A.I R. 


natural justice. Not only this, but under 
Section 48 appeal lies from any order passed 
by the Committee under S, 44i.e the order 
of eviction to a District Judge, who is undoub- 
tedly avery senior judicial officer so that the 


. District Judge may examine the decision of 


the Committee in an: objective manner. Neither 
before the District Judge nor before the Com- 


- mittee is there any provision in the statute 


which bars the. unauthorised occupant from 
Finally 
Section 49:.makes any order passed by the 
District Judge final and the jurisdiction of 
the Civil Court is ousted. Pec oa 

` (Para 6) 


~- (B) Jammu and Kashmir Muslim Wakafs. . 
Act (1959), Sections 43. 44 and 18 {2} () — 
Provisions are-.not violative of Article 14 of 
the Constitution on ground that ° remedies 
under Sections 48, 44 and 18 (2) (i) being 
purely. selective are discriminatory. (Constitu- 
tion of India, Article 14). 

The scope of Sections 48 and 44 arid: that 
of Section 18 (2) i) is entirely different. 
Sections 43 and 44 deal specifically with the 
cases of unauthorised occupants whereds Sec- 
tion 13 (2) (i) deals with only the functions of 
the committee in protecting and defending the 
Wakf property. When the Committee ‘has 
been armed with specific powers to deal 
with a particular situation, there is no reason 
to suppose. that it should abnegate its func- 
tions and proceed under Section 13 (2) (i) of 
the Act. In fact Ss. 48, 44 contain procedure 
which is almost as effective and as. exhaustive 
as that of a Civil Court, An:occupant is 

iven full and she opportunity..to defend 
imself and appeal is also prévided against 
the order of the Committee to the District 
Judge, and the appellate order has been made 
final and: cannot be questioned in any civil suit. 
In these circumstances; therefore, it can hardly 
be argued with any show of force that Arti- 
cle 14 of the Constitution of India is attract- 
ed to this case, AIR 1967 SC 1581 Distin- ` 
guished. AIR 1974 SC 2009 Rel. on. 

; tet (Paras 8, 11) 

(C) Constitution of India, Article 14 — 
Availability of two remedies — Not per ‘se 
violative of Article 14. tity 

The. law emerging out of- the Supreme 

Court decisions. may be summarized as fol- 
OWS t— . 
_’ a) That the mere fact that the power 
eonférred by a statute on ap authority is 
selective and is exposed to two-remedies (i) 
to orcas in a civil suit and (ii) to resort 
to drastic, procedure provided by the Act, is 
not by itself sufficient to attract Article 14 if 
the preamble. of the Act contains sufficient 
guidelines and the order passed under the 
Act is subject to an appeal. - 

b) Merely because two remedies are left 
to the discretion of an authority, it is not 
reasonable to infer that the authority would 
take recourse to long drawn procedure-of a 


‘civil suit in preference to a short and effec- 
- tive remedy provided by the Act. It will be 
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extremely fanciful to imagine that the auio- 
rity should resort to artificial course of cheos- 
ing the protracted proceedings unless the 
needs of the situation so demand in view of 
the complexities of the questions involvec. 


c) That there is no special charm c0- 
tained in the procedure of the civil curt 
and in the growing needs of the mocermn 
times if the procedure provided by an Act 
is reasonable and effective, so as to give si Hi- 
cient opportunity. to the aggrieved party to 
prove its case and incorporates rules of neiu- 
ral justice that is not discriminatory and car be 
preferred to the procedure. of the Civil Cant, 

d) That the majority view taken in the 
Northern India Caterers case (ATR 1967 SC 
1581) was not correct and the majority of 
the judges of the Supreme Court in ChEa3g- 
ganlal’s case (AIR 1974 SC 2009) have ex- 
pressed their dissent from the same. 


(Para 11) 

Cases Referred: Chronological P-was 
AIR 1974 SC 2009 = (1974) 2 SCC 402 4, 
8, 11, 12, 15 

AIR 1967 SC 1581 = (1967) 3 SCR 399 3, 


, 8, 9, 10, 11 
AIR 1961 SC 1602 = (1962) 2 SCR 125 8 
AIR 1954 SC 545 = (1955) 1 SCR 448 8 


AIR 1952 SC 75 = 1952 SCR 284 8 
ATR 1952 SC 123 = 1952 SCR 485 8 


S. A. Salaria, for Appellant; V. S. Mal- 
hotra, for Respondent. 


` JUDGMENT:— This is defendent’s 
second appeal in a suit filed by the plairäff 
for an injunction restraining the defencant 
appellant from evicting him- i. e. the pLin- 
-tifftenant. The present suit has arisen in “he 
zollowing circumstances: 


.,: 2» The plaintiff brought a suit-in <he 
court of Sub Registrar, Munsiff, Jammu, on 
the allegation that he was in possessior of 
the property in question which ‘consists of 

marlas and 2 sarsaies of land over-which he 
plaintiff had constructed a house. By vir-ue 
of an order passed by the Augaf Commi-tee 
under Section 44 of the Jammu and Kashmir 
Muslim Wakafs Act, 1959 (hereinafter reer- 
red to as ‘the Act’) the plaintiff was direcced 
to be evicted from the premises. The plin- 
tiff filed an appeal before the District Jucge. 
Jammu against this final order and a compro- 
mise was arrived at between the parties by 
which the plaintiff agreed to vacate the pre- 
mises on 3]-7-61 and gave a statement in sap- 
port of the compromise, On the basis of -he 


_ statement, a compromise decree was passec by. 


the District Judge, on 80-7-60. The plair-iff 
averred that in fact the property was nc: a 
Wakaf property at all and therefore the Cm- 
mittee had no jurisdiction to evict him. It 
was also pleaded that the admission made by 
the plaintiff before the District Judge was 
wrong on a point of fact and was made in 
ignorance of the rights of the pltff. The cise 
was resisted by the defendant-Auqaf C7m- 
mittee who pleaded that the plaintiff was a 
tenant of the Committee having been ind=ct- 


' Munsiff should come through 


a“ 


Chairman Augaf Committee v. Suraj Ram (S. M. F. Ali C. J.) [Prs. 1-2] J. & K, 15 
' ed by the Committee on the land and the 


plaintiff had constructed a house thereupon 
without the permission of the Committee. 
The defendant further averred that in fact by 
virtue of the preliminary notice dated 22-11- 
1959 the plaintiff was asked to show cause 
why he should not be evicted from the pre- 
mises because his possession was unlawful 
and unauthorised. The pltff, instead of 
showing cause to the Committee filed an ap- 
peal before the District Judge against this 
preliminary notice which was however dis- 
missed by the District Judge on 18-12-1959 
as being premature. Thereafter the committee 
continued its proceedings and sent a final 
notice D/- 6-2-1960 after hearing the plain- 
tiff, directing the plaintiff to vacate the pre- 
mises. . This notice culminated in the final 
order directing the plaintiff to vacate. There- 
after the pltf. filed an appeal before the 
District Judge against the order of eviction 
which was compromised on 80th July 1960 
wherein the plaintiff admitted in tacit terms 
that he was the tenant of the defendant and 
he would vacate the premises by end of July 
1961. Subsequently an application under Š. 
148 for extension of time was given by the 
pamon to the District Judge which was also 
ismissed on 11-8-1961, Thus having found 
himself unable to remain in possession of the 
premises, the plaintiff appears to have taken 
the aid of the Civil Court by filing a most 
ordinary type of a suit. In the present suit 
which was filed on 12-8-1961 the plaintiff 
prayed that the order of the Committee was 
without jurisdiction and that his admission 
before the District Judge could not be relied 
upon as it was made in ignorance of the real 
facts. The suit was decreed by the Munsiff 
on 18-3-1969 and the District Judge also dis- 
missed the appeal of the defendant on 20-12- 
1969. “Thereafter the defendant has come up 
in second appeal to this court and when the 
case was heard by me, I by my order dated 
26-11-1970 remitted the case to the trial 
oT for giving a finding on two issues name- 
y: 


i) Whether the admission made by the 
panu before the District fudge 
eading to the consent order dated 
30-7-1960 was obtained by undue in- 
fluence and duress practised by the 
defendant or the Police?“ 


' ji) Whether the aforesaid admission was 
made in ignorance of the right of 
the defendant? 


I further ordered that the finding of the 
‘the District 
Judge who will also give his opinion, A third 
issue was also framed by me and was remitted 
to the court below which related to the vali- 
dity of the notice under Section 44 of the 
Act. Both the courts below have concurrent- 
ly found in their reports that the admission 
made by the plaintiff was not made under 
undue influence and duress but was a volunt- 
ary one. It has also been found by them that 
the admission made by the pltff, resulting in 


16 J.& K. “[Prs. 2-5] Chairman Augaf Com mittee v. Suraj Ram (S, M. F. AEC. J) A L R. 


the decree for eviction, was not made in ig- ` 


norance of the rights of the defendants. 


a On the question of the validity of 
the notice, however it was held that in view 
of the decision. of the Supreme Court in 
Northern India Caterers (P) Ltd. v. State of 
Punjab reported in AIR 1967: SC 1581 pro- 
visions of Sections 43 and 44° of the Act were 
ultra vires. The appeal has now been placed 
before me for hearing and only two points 
have been argued before me by. counsel fer 
the respondent-plaintiff. - The. 
courts below containing the findings of façt 
havé not been’ challenged before -me ` and 
therefore it must be held that the decree 
passed by the District Judge- on 30-7-1960 
was a legal valid decree and was rightly pass- 
` ed on the admission of the plaintiff, It would 
also appear that if the admission was volur- 
tary then it was established that the property 
in question was Wakaf property and the plain- 
tiff was a tenant of the defendant. 


4. . Mr. V. S. Malhotra appearing for 
the ‘respondent however submitted that in 
view of the decision of the Supreme Court 
in AIR 1967 SC 1581 (supra) which has not 
been overruled by the Supreme Court in its 
recent decision in M. Chhagganlal v. Greater 
Bombay Municiaplity reported in AIR 1974 
SC 2009, the findings of the District Judge 
that Sections 48 and 44 of the Act-are ultra 
vires as being violative of Article. 14 of the 
C ustitution of India must stand 2 Secondly 
it was argued that even if Sections 43 and 
44 are constitutionally valid, then in view 
of the finding of the courts below, the order 
of eviction passed by the Committee would 
be washed out and fresh notice would be re- 
quired: to be given to the: pltff. by the Com- 
- mittee for eviction, I would first examine 
- the argument relating to the-constitutionality 
of Sections 48 and 44 of the Act in the light 


of the latest decisions of the Supreme .Court 


in M. Chhagganlal’s case. 


5. Before however analysing this de- . 


cision it may be necessary to examine the 
_ scheme ‘and the provisions of the Jammu and 
Kashmir Muslim Wakfs Act, 1959. To be- 
. gin with the Act clearly states in its preambl2 
_- that it is an Act to provide for: the better ad- 
ministration and the ‘supervision of Muslim 
- Wakfs. It would. appear that in all the States 
the legislature has passed acts for the proper 


and better administration of Muslim Wakés.. 


which under the Mohammedan Law . hava 


been held to be charitable endowments. In: 


fact the Parliament has: now: consolidated the 


Wakafs and has passed one statute which. wo 


governs all the wakafs in India. In the State 
also there are huge properties ‘which lie with- 
in the administrative control of various Au- 
qafs and it is only necessary in the interests 


of justice and preservation of charitable trusts - 


that a proper scheme should be devised for 
the administration of the Wakf properties, It 
was therefore considered necessary in the 
betterment of the Wakaf properties that «a 
special committee be. constituted and. special 


orts of the.. 


powers have been conferred on this Com- 
mittee to protect the Wakaf properties from 
being misused by unlawful occupants or tres- 
passers. who may try to put forward hostile 
title and destroy the purpose of the Wakf 
itself. Consistent with this object in view, 
the Act was passed ‚by the State legislature 
on 4th May 1959 'and is called the Janimu 
and Kashmir Muslim Wakfs Act, 1959, being 
Act-No. X of 1959, The preamble -therefore 
contains in very clear and specific terms the 
guidelines and - the -purpose which has led 
to the conferment-of various powers-on the 
Auqaf Committee. which is constituted under 
Section 9 of the: Act. Furthermore, it would 
appear that the Committee to be appointed 
by the Government under Section. 9 of- the 


Act is a very high powered Committee, and `. 


consists of not only legal. experts but also 
eminent persons from public life such as 
financial experts, administrative experts, Mut- 
wallis and Nishan Dehanda; In this connec- 
tion Section 9 may be quoted here:— 


“9, Appointment of members. The mem- 
bers of the committee shall be appointed by 


the Government by notification in the Cov- 


ernment Gazette from any one or more of the 
following categories of persons, namely; 

(a) members of the State Legislature ‘and 
members.of the Parliament of India from the 
State; fT rs 

(b) persons having special knowledge of 


the Muslim law; 


(c) persons having special knowledge of 
the adiinistration,, Finance or law; . 
© (d) Mutwallis "of the Wakafs situated 
within the area;‘and  - a 
(e) Nishan-.Dehanda; if any, of any Dar- y. 


gah; ` 


_* +, Provided that in no case shall more. than © ° 
one Mutwalli, Nishan: Dehanda be appointed: - 

to a: Committee.” ~, N Ra i see ie 
It is, therefore, clear thatthe Committee con: ` 
sists of persons chosen from various strata of 
society and representing different shades of 
life who are expected to bear upon an in- 
dependent and, objective approach - in the 


` 


` proper administration of the Wakf properties. 


It will also be noticed that Section 11 of the 
Act disqualifies the following persons from 
becoming members of the. committee: 
`a) if he is not a Muslim; . © >>. 
b) _if he is less than 21 years of age; `. 
c) if he is found. to be a person of un- 
sound mind;. ~~. . EN oe 
>. `d) if he is an undischarged insolvent; 
.: e) if he has on any previous occasion 
» > been removed from the office of a - 
member or has been removed by 
the order of the competent ‘Court 
from any position of trust either for- 
the. mismanagement or. other ~ mis- 
.: conduct; = i 
f) -if he has been convicted of any- of- 
fence under this Act; or ` 
g) if he is otherwise ill-reputed or of a` 
bad character or is a habitual of- 
: fender or is a‘ receiver of a stole 
property. 
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D. M. CHANDRASHEKHAR AND 
B. VENKATASWAMI, JJ. 


The Ideal Homes Co-operative Brild- 
ing Society Ltd.. Bangalore, Appellart v. 
P. I. Joseph, Respondent. 

Writ Appeal No. 242 of 1975, D/- 
18-8-1975. pi 


(A) Constitution of India, Art. 225 — 
Against whom writs can issue — Writ 
petition against non-statutory body like 
Co-operative Society constituted uader 
Karnataka Co-operative Societies Act — 
Does not lie — Karnataka Co-operctive 
Societies Act (11 of 19597, S. 70), W. P. 
6344 of 1974, D/- 5-3-1975 (Kant), Revers- 
ed; (1963) 1 Mys LJ 204, Ref.; W. A. 264 


of 1974, D/-. 17-4-1974 (Kant); AIR 1962 
Mad 169, Relied on. (Pare 12) 
Cases Referred: Chronological Faras 


(1974) W. A. No. 264 of 1974, D/- 17-4- 

1974 (Kant.) 9 
(1963) 1 Mys LJ 204 9 
AIR 1962 Mad 169 = (1961) 2 Mad LJ at 


(1953) 1 All ER 327 = (1953) 1 QB 704 11 
(1924) 1 KB 171 = 93 LJKB 390 11 
Decision of Karnataka High Court in E. S. 
Siddappa v. Asst, Registrar, Co-op=ra- 
tive Societies 10 
G. R. Doreswamy, for AppelEant; 
M. G. Narasimhaswamy for Raghupethy. 
for Respondent. i 


B. VENKATASWAMI, J. :— This ap- 
peal is by a Co-operative Society agéeinst 
an order of Jagannatha Shetty, J. in W, P. 
No. 6344 of 1974 (Kant) whereby a wrt in 
the nature of certiorari nad been issued, 
quashing the order of rajection of the 
nomination of the petitioner by the So- 
ciety with a further direction to aczept 
the same and proceed with the election to 
the Board of Directors ol the Society. 


18/JS/D375/75/VBB Soe 
1976 Karnataka 1 I G—39 


2; The facts, briefly, are as fol- i 
lows: 


In connection with the election to 
the Board of Directors of the-Ideal Homes 
Co-operative Building Society (for conve- 
mence, referred to as ‘Society’), the res- . 
pondent herein had submitted his nomi- 
nation. On an objection by a member, by 
name Vedawvalli, to the effect that the res- 
pondent had directly or indirectly an in- 
terest in a contrect between the Society 
and a firm by name Bangalore Builders 
Private Ltd.. of which he was the Manag- 
ing Director, and also on ‘account of a. 
pending litigation between the said firm 
of builders and the Society, his nomina- 
tion stood rejected. Aggrieved by the said 
action, the respondent approached this 
Court under Art. 226 of the Constitution 
for the issue of appropriate writ or direc- 
tion quashing the said order of rejection 
and for acceptance of his nomination. 


3. The petition was contested on 
behalf of the Society on the ground that 
such rejection was proper and that the 
case was not a fit one for the exercise of 
the discretionary jurisdiction of this 
Court. in that the petitioner had a speedy, 
adequate and efficacious alternative re- 
medy under Section 70 of the Karnataka 
Co-operative Societies Act, 1959 (herein~ 
after referred to as the Act), 


4. The learned Single Judge, in 
effect, came to the conclusion that the 
Managing Director of the firm of builders 
referred to, was a distinct and separate 
entity from the firm as such and, there- 
fore, the respondent could not be said to 
be a person who had any interest in any 
contract between the Society and such 
firm. He, therefore, concluded that the 
rejection of nomination complained of 
was on account of.an error of law appa- 
rent on the face of the record. In this view, 
he rejected the other contention urged on 


2 Kant, [Prs, 4-10] I. H. Co-op. Building Socy. v, P. I. Joseph 


behalf of the Society based on the alter- 
native remedy available under Section 70 
of the Act and issued the writ and direc- 


tion as prayed for. Hence this appeal by.. 


the Society. 


5. On behalf of the appellant, it 
was contended as follows: The conclusion 
of the learned Judge as to the nature of 
the interest possessed by the respondent 
in the Bangalore Builders had been arriv- 
ed at without taking into account all the 
facts and circumstances bearing on the 
issue, At any rate. a clear and detailed 
investigation of all such facts and circum- 
stances was called for, which could only 
have been ‘possible in a regular enquiry 
held for the purpose under Section 70 ‘of 
the Act, thus enabling the parties to 
adduce oral and documentary evidence for 
and against such an objection, . Further, 
the contents of the objection statement of 
Vedavalli was neither detailed nor . con- 
clusive ehough. In any event, the material 
already on record would warrant a con- 
clusion that the respondent had indirect- 
ly at least sufficient interest in the con- 
tract between the Society and the firm of 
- builders, thus entailing his _disqualifica- 
tion to stand for the election in question. 


6. It was further urged that in 
view of enunciations contained in certain 
decisions of Division Benches of this 
_ Court, to which we shall presently advert, 
the respondent ought to have been non- 
suited and petition dismissed, 

7. On behalf of the respondent, it 
was submitted that the writ issued- had 
almost been rendered infructuous in that 
the next election to the Board of the So- 
ciety would be held in the next month 
(September, 1975) and, therefore, no use- 
ful punpose would be served in holding 
any other election just about one month 
prior to it. In substance, this submission 
would imply that if the nomination of the 
respondent were accepted for the next 
election, having regard to the law enun- 
ciated in the order impugned, the respon- 
dent would have no objection if the writ 
‘issued herein were not complied with, On 
the question of the existence of an alter- 
native remedy under the Act, thus ren- 
dering it unnecessary to exercise the dis- 
cretionary jurisdiction of the Court, under 
Art. 226 of the Constitution, it was con- 
tended. that the availability of an alterna- 
tive remedy, even if adequate and effica- 
cious, would not be. decisive, each case 
having to be examined on its own special 
facts and circumstances. It was also urged 
that the error of law in the instant case, 
as noticed by the learned Single Judge. 
being one plainly apparent on the face of 
the record, afforded sufficient justification 
for the exercise of the jurisdiction by the 


Court as it would clearly exclude any- 


detailed enquiry’ being held. On the fur- 


A. I. R. 


ther question whether a writ under Arti- 
cle 226 of the Constitution could at all 
issue against a Society, which was neither 
a Statutory body nor a Public Authority, 
it was simply submitted that the practice 
of this Court had always been to enter- 
tain such- petitions against Co-operative 
Societies, as evidenced by some of the 
decisions. | 

8. On giving our careful and anxi- 
ous consideration to the matter, we are 
clearly of the view that this appeal should 
succeed, having regard to the authorities 
cited on behalf of the appellant, nothing 
to the contrary having been shown on be- 
half of the respondent. 


9. In the case of Lingan Gouda — 
siddan Gouda Patil v. Returning Officer 
in Karnataka Central Co-operative Bank. 
(1963) 1 Mys LJ 204, a Division Bench of 
the Court, held, inter alia, that any and 
every type of dispute arising in connec- 
tion with an election of any office bearers 
in Section 70 (2) (ce) of the Act was whol- 
ly within the purview of Section 70 and 
had to be dealt with as provided therein 
and all questions of fact and law could 
be gone into in a proceeding under the 
said section and where disputed ques- 
tions of fact were involved. a reference 
under the said section was more appro- 
ents remedy. It is also observed therein 

us: 

“Now there can be no doubt that an 
election referred to in Section 70 (2) (ec) 
(which includes an election to the mem-~ 
bership of the Managing Committee) be- 
ing one necessary for the due conduct of 
affairs of a Society, the election itself may 
rightly ‘be described as one of the affairs 
of the society.” (Underlining is ours). 
But, for the punpose of application of the 
above mentioned principles. we do not 
propose to examine whether in this case 
such disputed facts exist necessitating an 
enquiry under Section 70 of the Act, as in 
our view, having regard to the statement 
of the law in the case of T, S. Iyengar 
v. Deputy Registrar of Co-operative So- 
cieties, Mandya, (W. A. 264 of 1974 decid- 
ed on 17-4-1974) (Kant), the petition, filed 
as it is under Art. 226 of the Constitution 
would not lie against the Society which 
is a body constituted under the Act. How- 
ever, we must observe that this point had 
neither been raised nor argued before the 


learned single Judge. 


10. In the above mentioned case, a 
Division Bench of this Court has enun= 
ciated the position thus: l 

“We asked Sri B. M, Krishna Bhat, 
learned counsel for the appellant, as to how 
a writ petition is maintainable against 
orders of a society registered under 
the Co-operative Societies Act. It is not a 
statutory body nor does it perform any 
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statutory functions, The learned counsel 
brought to our notice the decision of this 
Court in K. S. Siddappa v, The Assistant 
Registrar of Co-operative Societies. In the 
said case, the question wes not raised and 
it was never decided. It is now well settl- 
ed that petitions under 
not entertained against non-statutory au- 
thorities or bodies. So the writ appeal is 
wholly misconceived and ill-advised.” 
(Underlining is ours). 


11. In further supvort of such a 
view, our attention was invited to a deci- 
sion of the Madras High Court in C. 
Lakshmiah Reddiar v, The Sriperumbu- 
dur Taluk Co-operative Marketing S50- 
ciety, (1961) 2 Mad LJ 279 = (AIR 1962 
Mad 169) in which a similar question had. 
been raised and decided. After referring 
to the enunciations occurring in Rex v. 
Electricity Commr, (LR (1924) 1 KB 171), 
and R. v. Disputes Committee of Dental 
Technicians {(1953) 1 All ER 327], Raja- 
mannar, C. J., speaking for the Bench, has 
observed thus:-—— 


errr In the case before: us the pro- 
ceedings sought to be quashed were the 
proceedings of a meeting of the Board of 
Directors of a Co-operative Society. The 
Board in considering the objections to the 
nominations for the election of members 
of the Board of Directors is not a statu- 
tory Tribunal with authority to determine 
the rights of parties. No doubt, the Direc- 
tors at a meeting of the Board discharged 
the functions entrusted to them _ by the 
Regulations, but these Regulations are 
framed by the Society itself and have na 
statutory force, Clearly, therefore an 
order of this Court under Art. 226 of the 
Constitution cannot issue to quash the 
proceedings of such a body.” (Underlin- 
ing is ours). l 


12. In the light of the above prin- 
ciples, we hold that the resent petition 
under Art. 226 of the Constitution would 
not lie against the appelant-Society, 


13. In the result, this appeal suc- 
ceeds and is accordingly allowed. Conse- 
quently, and in reversal of the order 
under appeal, we dismiss W, P, 6344 of 
1974 (Karna.), but without costs. 


Appeal allowed. 


K. K. B, Shetty v. Vaman K. J. Shetty J.) 


Article 226 are 


[Prs. 1-3] Kant. 3 
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K. JAGANNATHA SHETTY, J. 


Kamaxi Kom Bhikku Shetty, Petitioner v. 
Vaman Thippayya Bhattageri, Respondent. 

Civil Revn. Pein. No. 1944 of 1973, DJ- 
30-5-1975.” 

(A) Civil. P. C. (1908), O. 21, R. 84 — 
Re-sale — ‘Forthwith’ —- Meaning of. 

The contention that the re-sale was illegal 
as it was held on the same day after the 
abortive sale cannct be accepted in view of 
the meaning of the word ‘forthwith’. The 
word ‘forthwith’. ordinarily means immediate- 
ly or without delay, but how soon it shouid 
be, all depends upon the facts and circum- 
Stances of each case. The, resale should be 
held as expeditiously as circumstances permit 
and every case should be taken to avoid all 
unnecessary delay. As fresh sale proclama- 
tion is not called for, the re-sale on the same 
day immediately following on the abortive 
Sale should always be encouraged if circum- 
Stances justify. AIR 1930 Mad 761 (FB), 
Rel. on. (Para 7) 
Cases Referred : Chronological Paras 
AIR 1948 Nag 142 = 1948 Nag LJ 15 7 
AIR 1930 Mad 761 = 59 Mad LJ 267 (ER 


T. S. Ramachandra, for Petitioner; B. V, 
Krishnaswamy Rao, for Respondent. 


ORDER :— This revision petition arises 
out of an order made on an application under 
Order XXI, Rule 90 for setting -aside a re- 
sale and is concerned with the scope of the 
word “forthwith” occurring in Order XXI, 
Rule 84 of the Code of Civil Procedure. 

2. A.few more facts are necessary to 
appreciate the contention urged. In execution 
of a decree, against the petitioner, his im- 
movable property was brought for sale at 
10-45 A. M. on 27th July, 1966. There were 
Several intending purchasers. One Maha- 
baleshwar offered -the highest bid of Rupees 
10,000/-. The bid was accepted, but the pur- 
chaser did not deposit 25 per cent. of the 
Sale price as required under Order XXI, 
Rule 84 of the. Code of Civil Procedure. The 
matter was brought to the notice of the 
Court. The Court cancelled the sale and 
directed a re-sale. At that time, the decree- 
holder, the respendent before me, came 
forward with.a prayer for leave to bid and 
set-off under Order 21, Rule 72. The leave 
was granted and the sale was held at’ about 
5-45 P. M. on the same day. The decree- 
holder was the only person present and of- 
fered the bid. Eis bid was accepted, and the 
property was sold for Rs. 622.81. That was 
the decretal amount. i 

3. The re-sale was followed by an ap- 
plication from the judgment-debtor for setting 
aside the sale under Order XXI, Rule 90, 
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"(Against order of N. K. Karwar Civil I S 

in ri Appeal No. 36 of 1972, D/- 29-3- 
1973). 
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complaining that there was material irregu- 
larity cr fraud in publishing or conducting it. 
The evidence regarding the material irregula- 
tity consists of the sole testimony of the 
judgment-debtor, and in rebuttal the decree- 
holder has examined himself. 

4. The executing Court, after con- 
sidering the evidence, has held that there was 
no irregularity in conducting the re-sale, and 
it was not illegal to hold it on the same day. 
The same was the view taken by the Ap- 
pellate Judge. 

5. _ Before me, Shri. T. S. Rama- 
chandra, learned counsel for the petitioner, 
urged that the re-sale held on the same day 
after the abortive sale was illegal and it should 
have been held after a reasonable time so 
that the bidders may come after notice. 

6. The contention turns on the mean- 
ing of the word ‘forthwith’ occurring in 
Order XXI, Rule 84 (1) of the Code of Civil 
- Procedure which reads as follaws :— 

“On every sale of immovable property 
the person declared to be the purchaser shall 
pay immediately after such declaration a 
deposit of twenty-five per cent. On_ the 
amount of his purchase-money to the officer 


or other person conducting the sale, and in | 


default of such deposit, the property ‘shall 
forthwith be re-sold.” 

7. In support of the contention coun- 
sel relied upon two decisions: (1) Madhao 
Narayanrao Vv. Mt. Watsalabai, (AIR 1948 Nag 
142) and (2) Venkatasubbiar v. Akkamma, 
(AIR 1930 Mad 761) (FB). 


In Madhao Narayanrao Ghatate’s case, 


Hidayatullah, J., as he then was, observed 
that the word ‘forthwith’ is ordinarily to be 
understood to mean ‘within a reasonable 
time.’ 

In (Chintala) Venkatasubbiah’s case, 
Beasley, C. J., who spoke for the Full Bench 
observed : 

“It is very difficult to say how the word 
‘forthwith’ should be defined; but we think 
that the rendering of it by Jackson J., is 
probably, as good a oné as there can be and 
that ‘as expeditiously as circumstances permit’ 
is probably the correct definition of that word. 
Another rendering might be “such time as 
appeays to be reasonably early having regard 
to all the circumstances.” Obvicusly in some 
cases it might reasonably be held that the re- 
sale should take place immediately following 
on the abortive sale.” 


In both the cases, it has not heen observed 
that a re-sale held after the abortive sale on 
the same day was illegal or contrary to 
Order XXI, Rule 84 of the Code of Civil 
Procedure. Jf the interpretation proposed for 
the petitioner is accepted, it would run counter 
to the plain meaning of the word ‘forthwith’. 

he word ‘forthwith’ ordinarily means im- 
mediately or without delay, but how soon it 
- should be, all depends upon the facts and cir- 
cumstances of each case. As Beasley, C. J. 
observed in Venkatasubbiah’s case that it 
should be ‘as expeditiously as circumstances 
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permit’, for which I may add tkat every care 
Should be taken to avoid ali unnecessary 
delay. If I may put it, as fresh sale pro- 
clamation is not called for, the re-sale on the 
same day immediately following on the abor- 
tive sale should be encouraged if circum- 
stances justify. 


8. Regarding the material irregularity 
complained of, there is nothing on record to 
help the case of the petitioner. She has stated 
in her evidence that there is no evidence to 
prove that the property sold, was of the value 
of Rs. 10,000/-. - This shows that the highest 
bid of Rs. 10,000/- offered by Mahabaleshwar . 
at the first sale was not genuine offer. He 
was none other than the natural father of 
the adopted son of the petitioner. He had no 
Interest in buying the property except to 
sabotage the sale. The Courts below were.- 
therefore, tight in holding that there was no 
Ta aane ey a conducting the sale, 

ing can I i i i 
ane ar a not be disturbed in this revi- 
_ _9 . In the result, the petitio; jl 
is dismissed; but I make no. Ae a pales 


Petition dismissed. 
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D. M. CHANDRASHEKHAR 
7 = VENKATASWAMI, JJ mn 
| N. S. Ganesh Rao, Petitioner v. Sar- 
ne D’Souza Bai and another, Respon- 
Civil Revn, Petn. 
D/- 11-8-1975.* 
(A) Karnataka Rent Control Act 
of 1961), S. 48 (1) — Appeal first ae 
red to District Judge, transferred by him 
to Additional District Judge — Latter 
iia Ls i to hear and decide 
— (Karnataka Civi 
1968), S. m Courts Act (21 of 
_ An Additional District Judge of e 
District Court having jurisdictio over pee 
area in which the premises are situate 
has jurisdiction to hear and decide ‘on ap- 
peal under Sec, 48 of the Act when such 
appeal has been transferred or assigned 
to him by the District Judge of that 
Court, (Para 28) 
Even though an Additional District 
Judge has not been conferred under the 
Karnataka Civil Courts Act, 1964, the 
powers of the District Court, when once 
a case is assigned or transferred to him 
by the District Judge under Sec, 5 (2) of 
that Act, he has all the powers of the 
District Judge under that Act or any 
other law for the time being in force. in 
respect of that case, and he can hear and 


*(Against order of Addl. Dist. J., Manga- 
lore in H, R. C. A. No. 30 of 1969, D/- 
18-4-1973.) 


IS/JS/D380/75/VBB 


No, 1618 of 1973, 
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decide that case in the same manner as the 
District Judge could have done. (Para 11) 
There is nothing in Sec. 48 of the 
Rent Control Act, which expressly ar by 
necessary implication, requires that an 
appeal under that section should be heard 
and decided by the Frincipal District 
Judge only and not by an Additional Dis- 
‘trict Judge, (Para 15) 
Though the term ‘District Judge” 
has been used in Sec. 4€ of the Act, the 
appeal provided thereunder is in reality 
to the Court of the District Judge, 
(Para 23) 
Cases Referred: Chronological Paras 
AIR 1969 SC 483 = 1969 Cri LJ 803 16 
(1968) 1 Mys LJ 573 = 15 Law Rep €1 13 
AIR 1964 All 562 = 1964 All LJ 256 wH 


(1964) 2 Mys LJ 458 5, 6. 35, 15 
AIR 1961 SC 606 = (1961) 1 Cri LJ 740 22 
AIR 1953 SC 357 = 1953 SCR 1028 24, 25 
AIR 1949-Nag 408 = ILR (1950) Nag er 


` AIR 1924 Mad 561 = 46 Mad LJ 201 FB) 


P. Ganapathy Bhat for K. Krishna 
Bhat, for Petitioner; B. V. Acharya, for 
Respondent No. 2. 

CHANDRASHEKHAR, J. :— This re- 
vision petition under Section 50 of the 
Karnataka Rent Control Act, 1961, (rere- 
inafter referred to as the Act) has ‘Seen 
referred by one of us to a Division Bench 
in view of the importance of the question 
arising for decision, namely, whether an 
Additional District Judge has jurisdiction 
to hear and decide an appeal under sec- 
ticn: 48 of the Act. 

2. The pétitioner herein is a ten- 
ant. The respondent herein had made an 
application under Section 21 of the Act 
for evicting him from the petition premi- 
ses. The learned Munsiff had dismised 
their application. They preferred an ap- 
peal to the District Judge. South Karara, 
who transferred it to the Additional Dis- 
trict Judge of the District Court, South 
Kanara. The learned Additional Diszrict 
Judge reversed the decision of the learn- 
ed Munsiff and made a d=cree for eviction 
of the tenant. Feeling aggrieved by the 
decision of the learned Additional Dis- 
trict Judge, the tenant has come ur in 
revision, i 

3. Sri P. Ganapathy Bhat, learned 
counsel for the petitioner, contended that 
the judgment of the learned . Additional 
District Judge was void and without juris- 
diction as an appeal under Section 4€ of 
the Act can be heard anc decided onlz by 
the District Judge having jurisdiction 
over the area in which the petition sre- 
mises are situate and that that section 
dces not empower an Anditional Diszrict 
Judge of a District Court to hear and de- 
cide such appeal. 


4, Sub-sec, (1) of Section 48 of the 
Act, reads: . 


"48. Appeals.— (1) Notwithstanding 
anything contained in any law for the 
time being in force, every person aggriev- 
ed by an order under Section 14, Section 
16. Section 17 or Section 21, passed by 
the Controller or the Court, may within 
thirty days from the date of the order, 
prefer an appeal in writing to the Dis- 
trict Judge having jurisdiction over the 


area in which the premises are. situate.” 
(Underlining is ours), 
The above sub-section is in pari materia 
with Sec. 15 (1) (a) of the Mysore House 
Rent & Accommodation Control Act, 1951, 
which read: ; 
“15 (1) (a)...... any person aggrieved 
by an order............ passed by the court 


‘or the Controller may, within fifteen days 


from the date of the order, prefer an ap- 
peal in writing to the District Judge hav- 
ing jurisdiction over the area in which 
the house is situate.” (Underlining is 
ours). 


Oe Dealing with a similar conten- 
tion, namely. thet an Additional District 
J udge had no jurisdiction to hear and 
decide an appeal under Section 15 of the 
Mysore House Rent and Accommodation 
Control Act, 1951, a Division Bench of this 
Court (of which one of us was a member) 
held in Haji M., P. Mohammad v. Sheik 
Ahmed (1964) 2 Mys LJ 458 that an Addi- 
tional District Judge of a District Court 
is as much a Discrict Judge of that Court 
as the Principal District Judge 
of that Court, that Section 15 of that Act 
made no distinction between the Principal 
District Judge and an Additional District 
Judge of that Ccurt and that an Addi- 
tional District Judge of a District Court 
having jurisdiction over the area in which 
the house was situated, had jurisdiction 
to hear and decide an appeal under that 
section in respecz of such premises, The 
Division Bench repelled the contention 
that since Section 15 of that Act did not 
confer appellate authority on the District 
Court but only on the District Judge, an 
Additional District Judge cculd not share 
that appellate power with the Principal 
District Judge, 


6. However, Mr, Ganapathy Bhat 
contended that the decision in Haji M, P. 
Mohammad’s case (1964) 2 Mys LJ 458 
turned upon the provisions of Sections 
4-A and 4-B of the Mysore Civil Courts 
Act. 1883, which was in force when that 
case was decided and that the jurisdiction ` 
and powers of Additional District Judges 
are materially different under Section 5 
of the Karnataka Civil Courts Act, 1964, 
which has superseded the Mysore Civil 
Courts Act, 1883. 
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7. We have set out below the ma- 


4-B of the Mysore Civil Courts Act,- 1883, 


, terial portions of Section 4-A and Section and Section 5 of the Karnataka Civil 


(Contd. on Col, 2) 
The Mysore Civil Courts Act, 1883. 


Sec. 4-A: The State Government may 
by notification fix, and from time 


to time vary. the number of 
Judges to be appointed for a Dis- 
TPICL cccctesd ourt, 


Sec. 4-B: When more than one Judge 
is appointed for a District......... 
Court, one of the Judges shall be 
appointed the Principal Judge. 
and the others Additional Judges. 


ercise all or any of the powers 
conferred on the Court by this 
Act or any other law for the time 
being in force. 

Subject to the general or special 
orders of the High Court, the 
Principal District Judge may 
from time to time, make such 
arrangements as he thinks fit for 
the distribution of the business of 
the Court among the various 
Judges thereof, 


8. Mr. Ganapathy Bhat is right in 
contending that there is an important dis- 
tinction between the powers of an Addi- 
tional District Judge under Section 4-B of 
the Mysore Civil Courts Act, 
those under Section 5 (2) of the Karna- 
taka Civil Courts Act. 1964. The former 


section provided that each of the Addi-- 


tional District Judges appointed to a Dis- 
trict Court might exercise all or any (of 
the powers conferred on that Court by 
that Act or any other law. for the time 
being in force. Bui Section 5 (2) of the 
Karnataka Civil Courts Act does not au- 
thorise an Additional District Judge ap- 
pointed to a District Court to exercise all 
or any of the powers conferred on that 
Court by that Act or any other law for 
the time being in force, What that © sub- 
section empowers an Additional District 
Judge of a District Court, is to discharge 
all or any of the functions of the District 
Judge of that Court under that Act or 
any other law for the time being in force 
which the District Judge may assign to 
him. Unless the District Judge of a Dis- 
trict Court assigns to an Additional Dis- 
trict Judge of that Court any of the for- 
mer’s functions, the latter cannot exercise 
functions of the District Judge even 
though he is an Additional District - Judge 
of that Court. l 

9, But, the question is whether 


the aforesaid distinction between the 
powers of an Additional District Judge 


1883, and. 


Courts Act, 1964: 
The Karnataka Civil Courts Act, 
1964: 


Sec, 5 (1): The State Government 
mey, on the recommendation of the 
- High Court. appoint one or more ` 
Addl, District Judges to a Dist. Court 
for such period as it may deem ne- 

cessary. . 

(2) The Additional District Judge so 
appointed shall subject to the gene- 
ral or.special orders of the High 
Court, discharge all or any of the 
functions of the Dist. Judge under 
this Act, or any other law for the 
time being in force which the Dist. 


. . Judge may assign to him, and in the 


discharge of those functions, he shall 
exercise the same pow2rs as the Dis-. 
trict Judge. 


under Section 4-B of the Mysore Civil 
Courts Act, 1883, and those under section 
o (2) of the Karnataka Civil Courts Act, 
1964, renders the ruling in Haji M. P. 
Mohammad’s case, (1964) 2 Mys LJ 458 in- 
applicable after the Mysore Civil Courts 
Act, 1883, was superseded by the Karna- 
taka Civil Courts Act, 1964. >- 


: 10. Mr. Ganapathy Bhat laid par- 
ticular emphasis on the words avna 
jurisdiction over`the area in which the 
premises are situated” which follow. the 
words “the District Judge” in Section 48 
(1) of the Act and he maintained that only 
the District Judge can be said to have 
jurisdiction over the area 'in which any 
premises are situate and that an Addi- 
tional District Judge cannot be said to 
have jurisdiction over any such area, 
since his (the Additional District Judge’s) 
power under Sec. 5 (2) of the Karnataka 
Civil Court’s Act, is only to exercise such 
functions as may be assigned to him by 
the District Judge. In other words, the 
contention of Mr. Ganapathy Bhat was 
that since an Additional District J udge 
under the Karnataka Civil Courts Act. 
1964, unlike his countenpart under the 
Mysore Civil Courts Act, 1883, isnot con- ` 
ferred all the powers of the District Court 
and his power is only to hear such cases 
as may be assigned to kim by the District 
Judge having jurisdiction over the area 
in which the premises are situate, the 
District Judge alone hes been authorised 
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by Section 48 of the Act to entertair and 
aecide appeals, 

eee G P Even thougk an Addi-onal 
District Judge has not been conferr 
under the Karnataka Civil Courts Act, 
1964, the powers of the District . Court, 
when once a case is assigned or trarsfer- 
red to him by the District Judge under 
Section 5 (2) of that Act. he has all the 
powers of the District Tudge under that 
Act or any other law for the time 5eing 
in force. in respect of that case, and he 
can hear and decide that case in the same 
manner as the District Judge could have 
done. In the present case, as the Dist. 
Judge, South Kanara, hed transferre: the 
appeal (out of which this revision peaition 
has arisen) to the Acditional District 
Judge, the latter had jurisdiction to hear 
and decide it. 

12. However, Mr. Ganapathy Bhat 
contended that though Section 5 (£ of 
the Karnataka Civil Courts Act. 1964 em- 
powers an Additional Déstrict .Judg= to 
discharge all or any of the functions of 
the District Judge under that Act or any 
other law for the time being in force, the 
Additional District Judg2 cannot exercise 
jurisdiction of the District Judge tnder 
Section 48 of the Act for two reasons. The 
first reason, according to Mr. Ganapathy 
Bhat, is that the Act is a self-cont<ined 
one and that Section 48 of the Act which 
confers the appellate power on the Dis- 
trict Judge having jurisdiction over the 
area in which the premises are situate, 
excludes the application of the general 
provision in Section 5 (2) of the Karna- 
taka Civil Courts Act, 1364, which em- 
powers an Additional D:strict Judge to 
discharge all or any of the function: of 
the District Judge. 


13. support for the above cocten~ 
tion was sought to be derived from cer- 
tain observations of Somanath Iyer, L, (as 
he then was), in Winnitred Mathia v. 
Louisa Correa, (1968) 1 Mys LJ 573. Phere 
it was contended that ir spite of Section 
15 of the Mysore House Rent & Accom- 
modation Control Act. 1951, providing 
that an appeal from an order of the Court 
of the Munsiff lies to the District Judge, 
an appeal from a decree for eviction zass- 
ed by the Court of the Munsiff would lie 
to the Court of the Civil Judge, since Sec- 
tion 20 of the ‘Karnataka Civil C-urts 
Act, 1964. provides that appeals from. de- 
crees and orders passed by a Munsif in 
original suits and proceedings of a civil 
nature shall lie to the Court of the Civil 
Judge and that an appeel from a_ decree 
or order of the Court of the Munsifi on 
an application under Section 21 of the 
Act, lies to the Court of the Civil Judge 
and not the District Judge. While repell- 
ing that contention, Somanath Iver, ©. {as 
he then was). observed -hat the Act is a 


legislation was enacted, that 


complete and exhaustive code with res- 
pect to control of rents and eviction and 
the other matters in regard to which. that 
it is that 
special law by which all proceedings aris- 
ing under that Act are governed, and that 
it is that special law which holds the field 
to the exclusion of the general law which 
the Karnataka Civil Courts Act is. 


14, Mr. Ganapathy Bhat’ argued 
that from the aforesaid observations of 
His Lordship it follows that the provision 
in Section 48 of the Act that an appeal 
Shall lie to the District Judge. should 
hold the field to the exclusion of the pro- 
vision in Section 5 (2) of the Karnataka 
Civil Courts Act that an Additional 
District Judge may exercise all the func- 
tions of the District Judge in cases assign- 
ed to him by the latter. 


_ 15. We are unable to accept the above 
contention of Mr, Ganapathy Bhat. The 
aforesaid observations in Haji M. P. Mo- 
hammad’s ease (1964) 2 Mys LJ 458 that 
Section 15 of the Mysore House Rent and 
Accommodation Control Act, made no dis- 
tinction between the Principal District 
J udge of a District Court and an Addi- 
tional District Judge of that Court, are 
equally applicable to Section 48 of the 
Act which also does not make any dis- 
tinction between the Principal District 
Judge and an Additional District Judge. 
As pointed out therein by Somanath Iyer, 
J. (as he then was), the definite article. 
‘the’, preceding the words ‘District Judge’, 
has no other jpunpose than to identify the 
particular District Judge having jurisdic- 
tion over the area in which the premises 
are situate and the purpose of that defi- 
nite article is not to specify the Principal 
District Judge of the District Court. We 
are unable to find anything in Section 48 
of the Act, which expressly. or by neces- 
sary implication, requires that an appeal 
under that section should be heard and 
decided by the Principal District Judge 
Sade and not by an Additional District 
uUa: e, 


16. The second ground on which 
Mr. Ganapathy Bhat contended that Sec- 
tion 5 (2) of the Karnataka Civil Courts 
Act, 1964, cannot clothe an Additional 
District Judge with the jurisdiction of the 
District Judge. was that Section 48 of the 
Act provides for appeal to the District 
Judge and that an Additional District 
Judge cannot be regarded as the District 
Judge. Support for the contention was 
sought to be derived from certain obser- 
vations of the Supreme Court in Hari 
Chand v, Batala Engineering Company 
(AIR 1959 SC 483). There, the validity of 
an order of requisitioning made by an 
Additional District Magistrate, in exercise 
of the powers under the Defence of India 
Act, 1962. came up for consideration, The 


i 
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Central Governament, by its notification 
dated 13-12-1962, in exercise of the pow- 
ers under Section 40 (1) of that Act, had 
authorised the District Magistrates to ex- 
ercise the powers of requisitioning under 
Section 29 of that Act. The exercise of 
that power by the Additional District 
Magistrate, was sought to be justified 
under Section 10 (2) of the Code of Cri- 
minal Procedure, 1898. The State Gov- 
ernment by a notification had authorised 
the Additional District Magistrate to ex- 
ercise all or any of the powers of the Dis- 
trict Magistrate under that Code or any 
other law for the time being in force. The 
Supreme Court held that even though the 
Additional District Magistrate had been 
empowered under Section 10 (2) of the 
Code of Criminal Procedure, 1898, to 
exercise all or any of the powers of the 
District Magistrate, the District Magis- 
trate and the Additional District Magis- 
trate were two different and distinct au- 
thorities, that by no stretch of reasoning 
could an Additional District Magistrate be 
called the District Magistrate and that the 
Additional District Magistrate could not 
be held to be competent to exercise the 
powers of the District Magistrate under 
Section 10 (2) of the Code of Criminal 
Procedure, 1898. 

17. The main reason given by the 
Supreme Court for holding that the Addi- 
tional District Magistrate was not compe- 
tent to exercise the powers of the Dis- 
trict Magistrate, is contained in para. 9 of 
the judgment. which reads: 


“It has not been disputed that the 
powers of requisitioning are of a very 
drastic nature and involve the fundamen- 
tal rights in respect of property guaran- 
teed under Article 19 (1) (g) of the Con- 
stitution, The Central Government while 
making the delegation of its power under 
Section 29 of the Act must ordinarily be 
presumed to be fully conscious of this as- 
pect of the matter and it was for that 
reason that an officer or authority of the 
high status of a District Magistrate in the 
district was empowered to exercise that 
power,” 


18. The above, reasoning of the 
Supreme Court has, is our opinion, no 
application to the exercise of the normal 
judicial power to hear and decide appeals 
conferred by Section 48 of the Act. 

19. Moreover, the Additional Dis- 
trict Magistrate is of a lower rank than 
the District Magistrate and subordinate to 
the latter. But in Karnataka State Judicial 
Service, there is no separate cadre of 
Additional District Judges. Both the Dis- 
trict Judge and the 
Judge are of the same cadre. Where there 
are more than one District Judge in a 
District Court, the senior of them will be 
designated as the Principal District Judge 


Additional District | 


A-I R. 


and the others will be designated s Addi- 
tional District Judge or Judges. 

20. There is nothing in Section 48 
of the Act which indicates that the appel- 
late jurisdiction conferred on the District 
Judge thereunder, should be exercised 
only by the Principal District Judge of a 
District Court and not by an Acditional 
District Judge of that Court. 


21. - There is one mor2 reason to 
hold that an Additional District Judge to 
whom an appeal under Section 48 of the 
Act has been transferred by the Frincipal 
District Judge, has pow2r to hear and de- 
cide such appeal. Though Section 48 of 
the Act designates the District Judge and 
not the District Court as the anpellate au- 
thority. the conferment of the appellate 
jurisdiction on the District Judge. appears 
to us to be by virtue of his presiding over 
the District Court and the District Judge 
is not a persona designata. 


22. In Central Talkies Ltd. v. 
Dwarka Prasad (AIR 1961 SC 606), Hida- 
yatullah. J. (as he ther was) whe spoke 
for the Court, said that a persona desig- 
nata is “a person who is pointed out or 
described as an individual, as opposed to 
a person ascertained as a member of a 
class. or as filling a particular cheracter”. 
His Lordship quoted with approval the 
observations of Schwabe, C. J.. in Partha- 
saradhi Naidu v. Koteswara Rao (AIR 
1924 Mad 561) (FB) that persona dasignata 
are “persons selected to act in their pri- 
vate capacity and not in their caracity as 
Judges,” 


23. ` In construinz the expression 
‘the Munsiff exercising jurisdictior’ under 
Section 7-E of the U. P. (Temporary) Con- 
trol of Rent and Eviction Act, 194°, Desai, 
©. J., who delivered the leading opinion 
of the Full Bench in Chatur Mohan v. 
Ram Behari (AIR 1964 All 562) cbserved 
thus at pages 564 and -565: 

“J am not enamoured of the distinc- 
tion made between: ‘a Munsiff’ and ‘a 
court of Munsiff? and of the argument 
based upon it to the effect that ‘ta Munsiff’ 
acts aS a persona designata, whereas ‘a 
court of Munsiff’ acts as a court constitut- 
sd under the Bengal Agra and Assam 
Civil Courts Act ......esreasssenarcossececansoana 
When the Legislature referred in $S. 7-E 
to the 'Munsif ‘having jurisdiction’. it 
Joes not seem to have meant the person 
presiding over a Court of Munsiff as dis- 
tinct from the Court and to have referred 
to the fact of his presicing over the court 
simply to describe him, He seems to have 
been selected on account of his rresiding 
over a court of Munsiff.” 


The above observation will, in our 
opinion, apply with equal force to the ex- 
pression ‘the District Judge havirg juris- 
diction over the area ir which the pre- 
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mises are situate’ occurring in Section 48 
of the Act. Though the term ‘District 
Judge’ has been used in Section 48 of the 
Act, the appeal provided thereunder is in 
reality to the Court of the District Judge. 

24, As pointed out by the Sup- 
reme Court in National Sewing Thread 
Co. Ltd. v, James Chadwick & Bros. (AIR 
1953 SC 357), where a new jurisdiction is 
given to án established Court without 
more, it imports that the ordinary inci- 
dents and the ordinary rules of procedure 
of that Court are to attach to exercise of 
such jurisdiction also. 

25. Under Section 5 (2) of the Kar- 
nataka Civil Courts Act, 1964, the District 
Judge of a District Court has power to 
transfer or assign to ar Additional Dis- 
trict Judge of that Court any suit appeal 
or proceeding of a civil nature on the for- 
mer’s file. In the light of the aforesaid 
pronouncement by the Supreme Court in 
the National Sewing Thread Co.'s case. 
AIR 1953 SC 357 the same power to trans- 
fer or assign to an Additional District 
Judge, must be held to be applicable to 
the special jurisdiction given by Sec, 48 
of the Act to the District Judge, as there 
is nothing in that Secticn which, express~ 
ly or by necessary implication, forbids 
transfer or assignment of an appeal there- 
under to ‘an Additional District Judge. 


26. In Ganpat v. Mahadeo (AIR 
1949 Nag 408) a questicn arose whether 
an Additional District Judge can, exercise 
the powers of a District Judge in the mat- 
ter of granting probate of a will. The Di- 
vision Bench (consisting of Bose, C. J. 
and Maengalmurthy. J.: observed that as 
the Additional District Judges had ‘been 
exercising jurisdiction in granting pro- 
bate, for many years. i there was any 
doubt on the point, then it should be Te- 
solved so as to hold thaż their jurisdiction 
was proper. However, their Lordships 
held that in that case there was not much 
doubt because in their view the Judges 
of the District Court include not only the 
District Judges properly sc termed but 
also all the Additional District Judges ap- 
pointed to that Court. 

27. Additional District Judges 
have been hearing appeals under Section 
48 of the Act ever since the Act came into 
force in the year 1961. Even if there 
should be any, doubt as to their jurisdic- 
tion to hear such appeals, it should be re- 
solved so as to hold that they have such 
jurisdiction. But, in our opinion, there 
can be no serious doubt about their juris- 
“diction. 

28. For the reasons stated above, 
we hold that an Additicnal District Judge 

f the District Court having jurisdiction 
over an area in which the premises are 
situate. has jurisdiction to hear and de- 
cide an appeal under Section 48 of the 
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Act, when such appeal has been transfer- 
red or assigned to him by the District 
Judge of -that Court, 


29. We shall now proceed to con- 
sider the attack of Mr. Ganapathy Bhat 
on the merits of the appellate judgment 
of the learned Additional District J udge. 


_ 30. The landlords had prayed for 
eviction of the tenant (the petitioner here- 
in) on the ground that they reasonably 
and bona fide require the petition premi- 
ses for their own occupation. Their case 
was ‘briefly as follows: Seraphina 
D'Souza Bai (original respondent 1 here- 
in) had two houses in Mangalore, the pe- 
tition premises being one of them, She 
had settled the petition Premises on her 
second son, Pescal D’Souza (respondent 2 
herein), reserving her right of residence ` 
therein. during her lifetime, She had sett- 
led another house on her elder son, 
Herald D'Souza and was living therein 
along with her second son, Differences had 
arisen ‘between her and her second son on 
the one hand and Herald D’Souza on the 
other hand, Herald D’Souza had issued a 
notice to them asking them to leave his 
house, Hence, they required the petition 
premises for their own occupation and 
they hed no other house in Mangalore. 


_ 32 The learned Munsiff did not 
believe that there was any quarrel be- 
tween Herald D’Souza on the one hand 
and his mother and his younger brother 
on the other and that the latter reason- 
ably and bona fide required the petition 
premises for their own occupation, In ap- 
peal, the learned Additional District Judge 
held that there was no reason to disbe- 
lieve the landlords’ case that they had no 
other premises of their own in Mangalore 
and that their desire to occupy the peti- 
tion premises was both reasonable and 
bona fide. 
In this 


32. petition. Mr. Gana- 
pathy Bhat submitted that the mother 
had settled the bigger house on Herald 
D’Souza and the petition house which is 
smaller on her second son as a mere de- 
vice to evict the tenant from the petition 
premises and that if she really intended 
to reside with her second son, she would 
have settled the bigger house on him in- 
stead of settling it on Herald D’Souza and 
that hence the landlords cannot be said to 
require the petition premises bona fide. 


33. Seraphina D’Souza Bai, origi- 
nal respondent 1 herein, has since died. 
The only question that survives now for 
determination is whether her second son 
(respondent 2 herein) reasonably and- 
bona fide requires the petition premises 
for his own occupation. 

34, The mere circumstance that 
the set-lor. chose to settle the bigger of 
the two houses on her elder son and the 
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smaller house on her younger son with 
whom she intended to reside, is wholly 
insufficient to infer that the settlement 
was sham and had no legal effect. Since 
the younger son (respondent 2 herein) is 
a married person with children, it is not 
unnatural for him to desire to set up a se- 
parate household instead of continuing to 
live with his elder ‘brother, Herald 
D’Souza. The learned Additional District 
Judge rightly accepted his case that he 
wanted to occupy the petition premises 
for his residence. 

35. Mr, Ganapathy Bhat next con- 
tended that the learned Additional Dis- 
trict Judge has not considered the ques- 


tion of comparative hardship to the land- ' 


lords and the tenant, Mr. Ganapathy Bhat 
said that in Mangalore it is extremely 
difficult, if not impossible, for the tenant 
to find alternative accommodation within 
his means. ; 

36. -© It is not correct to say that the 
learned Additional District Judge has not 
considered the question of comparative 
hardship. He has observed in para. 9. of 
his judgment that the tenant had not de- 
posed that he attempted to secure another 
house and failed in his attempt or that 
he had applied to the Controller for allot- 
ment of a house and that the landlord 
could not be expected to look out for a 
rented house for his occupation. The 
learned Additional District Judge ‘has 
rightly held that greater hardship would 
be caused by refusing a decree for evic- 
tion than by granting it. 

37. All the contentions of Mr. 
Ganapathy Bhat therefore fail and we 
dismiss this petition, but without costs. > 

38. However, having regard to ac- 
cute scarcity of accommodation in Manga- 
lore City, we grant time to the tenant 
(the petitioner herein) till 30-6-1976 to 
vacate the petition premises. 

Petition dismissed. 
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D. M. CHANDRASHEKHAR AND 
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Y. R. Raju and another, Appellants 
v. The Karnataka Revenue Appellate Tri- 
bunal and others, Respondents. , 

Writ Appeals Nos. 870 and 871 of 
1974, D/- 13--6-1975.* 

(A) Kamataka Motor Vehicles Rules 
(1963). R. 178 — Appeal — Pending ap- 
-peal against order of Transport Authority 
on application for grant of permit objec- 
tor dying — If and when his successor 
not entitled to hearing in the appeal — 
(Motor Vehicles Act (1939), S. 64 (2) (as 


*(Against order passed by this Court re- 
ported in AIR 1975 Kant 171.) 
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amended by Act 16 of 1955 of Karnataka). - 
AIR 1975 Karnataka 171, Reversed. a 


Section 64 eveh'as amended by’ Kar- 
nataka Act 16 of 1955 does not expressly 
provide for, hearing of objectors in an ap- 
peal against the order of the Transport 
Authority on an application for grant of 
permit, ` But the necessary implication. of 
Rule 178 is that objectors are entitled -to 
such hearing. Thus such hearing should 
be afforded to them. AIR 1957 SC 232 and 
(1966) 2 Mys LJ 199, Relied on. 

(Paras 7, 10 and 11) 

When after the death of the. permit 
holder it is transferred to the person suc- 
ceeding to the possession of the vehicle 
covered by that permit, the successor 
takes the’ place of that deceased holder. 
When that holder had filed objections to 
an application for grant of a permit and 
had therefore a right tc be heard in an 
appeal filed against the order of the 
Transport Authority on such application, 
it follows that his successor has a similar 
right to be heard in that appeal, The ap- 
pellants therefore have an obligation to 
bring that successor on record and such 
obligation. cannot be evaded by merely 
getting the name of the deceased objector 
deleted from the appeal. AIR 1975 Karna- - 
taka 171, Reversed; ATR 1970 SC 759 and 
AIR, 1974 SC 1274, Distinguished. ; 

(Paras 13 and 17) 
Cases Referred: Chronological Paras 
AIR .1974 SC 1274 = (1974) 3 SCR 931 

i 15 


14, 
AIR 1970 SC 759 == (19€9) 2 SCR 507 

14, 15 
en 2 Mys LJ 199 = (1966) 7 Law Rep 


752 . 9 
AIR 1957 SC 232 = 1957 SCR 98 8 
H. B. Datar and C. S. Shanthamallap- 
pa. for Appellant; M. R, Venkatanara- 
simhachar, for No. 1; M. Rangaswami, for 
No. 4 (a) and (b), for Respondents. 
JUDGMENT :— These iwo appeals 
are from the common order of Jagannatha 
Shetty, J., in Writ Petitions Nos, 2496 and 
2497 of 1972 = (Reported in AJR 1975 
Kant 171). The appellants were the peti- 
tioners therein, : 


2. K. Muniswamy and Syed Ibra- 
him, respondents 4 and 5 respectively. 
had made an application before the Re- 
gional Transport . Authority, Bangalore, 
(hereinafter referred to as the R.T.A.) for 
grant of a permit to operate a stage carri- 
age ‘between. Kelamangala and Bangalore. 
Kelamangala being in Tamil Nadu, the 
route between these two places is an 
inter-State route. When the R.T.A. noti- 
fied that application, Y.. K. Rudrappa, 
father of the appellant in Writ Appeal 
No. 870 of 1974, who was one of the ope- 
rators over a section of that route. and 
Choodappa, the appellant in Writ Appeal 
No. 871 of 1974. who was also one of ‘fhe 
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operators over a section of that route, Aled 
their objections before the R.T.A. ageinst 
grant of such permit. After considering 
the objections, the RTA. by its resdlu- 
tion, rejected the application for grant of 
such permit. 

Against that resolution, respond=2nts 
4 and 5 herein preferred an appeal to the 
Karnataka State Transport Appellate Tri- 
bunal (hereinafter referred to as the 
S.T.A.T.), which dismissed that appeal. 
Against the order of the ST.A.T.. respon- 
dents 4 and 5 herein preferred to the Ear- 
nataka Revenue Appellate Tribunal (h=re~ 
inafter referred to as the K.R.AT.), a fur- 
ther appeal in which notices were issued 
to the objectors before the R.T.A. inc-ud- 
ing Y. K. Rudrappa and Choodappa. A 
counsel undertook to appear for Y. K., Ru- 
drappa in that appeal, In the meanwhile 
Y. K. Rudrappa died on 6-4-1969. His 


eldest son, Y., R. Raju, the appellant in 


Writ Appeal No. 876 of 1974, made an ap- 
plication to the R.T.A. for transfer of the 
permit held by his father. On 3-5-1969, 
the R.T.A. ordered transfer of that per- 
mit to him and such transfer was effected 
on 24-5-1969. On 6-9-1972, the power of 
attorney holder for respondents 4 and 5 
herein. filed before the K.R.A.T. an appt- 
eation accompanied by an affidavit peay- 
ing that the name of Y. K. Rudrappa. res- 
pondent 11 in that appeal, might be delet- 
ed. The material portion of the afficavit 
reads: l 

"I submit that the respondent Nc., 11 
in the above appeal Mr. Y. K. Rudrappa 
died in the year 1969. I hereby gave up 
that respondent and withdraw my agpeal 
‘against the said respondent for the rea- 
son that he is not interested in the metter 
because at the time of his making repre- 
sentations opposing my application, he 
was holding a stage carriage permit be- 
tween Bangalore and Anekal. That per- 
mit was nationalised by the Mysore Gov- 
ernment Road Transport Department. 
Therefore, neither he nor his heirs are 
any way interested or has any cause of 
‘action in the matter. 

Therefore, I submit that I ‘hereby 
withdraw my appeal against that resoon- 
dent at my own risk.” : 

The K.R.A-T. does not appear to ave 
made any separate order on that applica- 
tion. However in the judgment of the 
K.R.A.T., there is a note at the foot of the 
cause title, which reads: 

“The appellants withdraw the appeals 
against respondent No. 11 (¥. K. Rud- 
rappa).” . : 

The K.R.A.T.. by its Judgment dated 14-9- 
1972. allowed the appeal, reversed the 
order of the S.T.A.T and the resolution 
of the R.T.A. and ordered that the appel- 
lants therein should be granted a permit 
to operate a stage carriage on the propos- 
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ed route between Kelamangala and Ban- 
galore. 

3. In the writ petitions, the judg- 
ment of the K.R.A.T. was assailed on se- 
veral grounds, the first of which was that 
it was vitiated on account of the legal 
representative of deceased Y, K. Rud- 
Tappa not having been brought on record 
In that appeal. It was contended on be- 
half of Choodappa that the route map 
appended to the application for the per- 
mit, did not correctly set out the actual 
positions of intermediate places on the 
Toute and that hence that application was 
not a valid one. 


4. The learned single Judge took 
the view that the right to object to an 
application for grant of a permit, is a 
right personal to the objector and that 
his successors cannot claim, as of right, to 
‘be heard and that hence they are not ne- 
cessary parties te an appeal from the de- 
cision of the R.T.A. granting or refusing 
such permit. The learned Single Judge 
held that the error in the application in 
setting out the intermediate places on the 
route, had been corrected by the K.R.A.T. 
and that such error was not fatal to the 
application for the permit, 


5. In these appeals Mr. H. RB 
Datar, learned counsel for the apvellants, 
contended that the above views taken by 
the learned single Judge are clearly un- 
Sustainable. Mr. Datar maintained that a 
person who files-objections to an applica- 
tion for grant of a permit, has a right to 
be heard not only before the Transport 
Authority, but also in every successive 
appeal from its decision and that after the 
death of such objector, his legal represen- 
tatives ere also entitled to be heard þe- 
fore the Transport Authority and also in 
such appeal especially when they (the 
legal representatives) are in possession of 
the vehicle in respect of which such ob- 
Jector held a permit. It was also contend- 
ed by Mr. Datar that as the appellants 
before the K.R.A.T., had not chosen to 
bring on record the legal representatives 
of deceased Y. K. Rudrappa and had de- 
leted his name, the appeal was liable to 
‘be dismissed on the ground that the ne- 
cessary parties had not been impleaded. 


6. On the other hand. Mr. M. 
Rangaswamy learned counsel for legal re- 
presentative of deceased respondent 4, 
and Mr. M. R. Venkatanarasimhachar, 
learned counsel for respondent 5, sought 


. to support the judgment of the K RAT. 


7. Neither in sub-section (1) of 
Section 64 of the Motor Vehicles Act. 
1939, which provides for an appeal from 
the decision of the Transport ‘Authority, 
nor in sub-section (2) of that section 
(added by a local amendment. 


Karnataka Act No. 16 of 1955) which pro- 


namely, | 
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vided for a second appeal, do we find any 
express provision that an objector to a 
grant of permit before the Transport Au- 
thority, should be issued a notice of the 
ns and should be heard in such ap- 
peal. 
'  §, In the New Prakash Transport 
Co. Ltd. v. The New Suwarna Transport 
Co, Lid. (AIR 1957 SC 232). the Supreme 
Court observed that the substantive Sec- 
tion i.e., Section 64 of the Motor Vehicles 
Act, creating the right of appeal, does 
not, in terms, create any right in a res- 
pondent to be heard, and that the rules 
framed providing for the procedure be- 
fore the appellate authority contemplate 
that sufficient notice shall be given to 
“any other person interested in the ap- 
peal” which expression must include per- 
sons other than the appellant. who may 
be interested in being heard against the 
points raised in support of the appeal. 

9. In Lakshminarasimhaiah v. Se- 
eretary, M.R-A.T, (1966) 2 Mys LJ 199, a 
Division Bench of this Court observed 
that in all matters in which the Motor 
Vehicles Act does not contain an express 
provision, a tribunal like the R.T.A., has 
the power to invent or mould an appro- 
priate procedure which would be neces- 
sary for the continuance of a proceeding 
which does not abate on the death of a 
party to it. 
10. Clause (ii) of sub-rule (4) of 
Rule 178 of the Karnataka Motor Vehicles 
Rules. 1963, (hereinafter -referred to as 
the Rules). provides, inter alia, that an 
appeal shall be accompanied by six copies 
of the memorandum of appeal with pres- 
cribed process fee, Sub-rule (6) of that 
Rule provides that in an appeal, the S.T. 
A.T or the K.R.A.T, may, after hearing 
the parties concerned, direct that the exe- 
cution of the order appealed against be 
stayed pending disposal of the appeal. 
The necessary implication of these provi- 
sions of Riile 178 is, in our opinion, that 
persons who were objectors before the 
R.T.A., should be heard in the appeal be- 
fore the S.T.A.T. or the K.R.A.T. arising 
out of the decision of the Transport Au- 
thority on an application for grant of a 
permit. 

< Hl. In view of the aforesaid obser- 
vations of the Supreme Court and this 
Court and the provisions of Rule 178 of 
the Rules, it is clear that even in the ab- 
sence of an express provision in Sec 64 
of the Motor Vehicles Act a person who 
had filed his objections ‘before the Trans- 
port Authority for grant of a permit. is 
entitled to be heard by the appellate au- 
thority in an appeal from the decision of 
the Transport Authority. The more mate- 
rial question is whether on the death of 
such objector during the pendency of 
such appeal, this legal representatives are 
. entitled to be heard in such appeal. 
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= 12. Sub-sec. (2) of Section 61 of 
the Motor Vehicles Act provides that the 
Transport Authority may, on application 
made to it within three months of the 
death of the holder of a permit, transfer 
the permit to the person _succeeding to 
the possession of the vehicles covered by 
the permit. When after the death of the 
holder of a permit, it is transferred to 
the person succeeding to the possession of 
the vehicle covered by that permit. such 
person stands in the shoes of the original 
holder. of the permit. If the original hol- 
der of a permit had filed his objections to 
an application of another person for grant 
of a permit and had therefcre a right to 
be heard in an appeal arising from the de- 
cision of the Transport Authority on such 
application, it follows. in cur opinion, 
that on his death this successor to whom 
such permit is transferred, has a similar 
right to be heard in such appeal 


13. As the permit held by Rud- 
Tappa was transferred after his death to 
his eldest son, Raju, (the appellant in 
Writ Appeal No. 870 of 1974). the latter 
was entitled to be heard in the appeal 
before the K.R.A.T, and hence there was, 
in our opinion. an obligation on the ap- 
pellants before the K.R.A.T. to bring on 
record Raju in place of deceased Rudrappa 
and such obligation could not be evaded 
by merely deleting the name of deceased 


- Rudnappa in the cause title of the memo- 


randum of appeal. 


l 14. However, Mr. Rangaswamy and 
Mr, Venkatanarasimhachar contended - 
that in view of the decisions of the Sup- 
reme Court in Dhani Devi v, S. B. 
Sharma {AIR 1970 SC 759) and R. L. Jain 
v. Maya Kaur (AIR 1974 SC 1274), on the 
death of an objector to an application for 
grant of a permit, the transferee of the 
permit held by him cannot be regarded as 
being entitled to be heard either ‘before 
the Transport Authority or in an appeal 
from its decision. 

15. In Dhani Devis case, AIR 1970 
SC 759. the applicant for grant of a per- 
mit died before the final disposal of his 
application by the R.T.A. The question 
that arose for decision by the Supreme 
Court, was whether the R.T.A. had power . 
to allow the person succeeding to the pos- 
session of his vehicle. to prosecute that 
application. After pointing out that Sec- 
tion 57 of the Motor Vehicles Act does 
not deal with the situation arising on the 
death of an applicant for grant of a per- 
mit, nor prescribes any time for making 
of an application for substitution of the 
successor, their Lordships observed that 
in the absence of any statute or statutory 
rule, the Transport Authority may devise 
any reasonable procedure for dealing with 
the situation and has complete discretion 


in the matter of allowing or refusing sub- 


- 
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stitution, but that the Transport Aatho- 
rity is not bound to allow substituti-n if 
the same would delay the proceedings 
unreasonably or would otherwise be de- 
trimental to the interests of the publie 
generally, In R. L. Jain’s case, AIR- 1974 
SC 1274 the Supreme Court reiterated its 
earlier view in Dhani Devi’s case, R 
1970 SC 759 and added that the discretion 
of the Transport Authority to allow or 
refuse such substitution, has to be =xer- 
cised in a judicial manner in the facts 
and circumstances of each case. 


16, In each of the aforesaid two 
cases, the death was of the applicart for 
permit and not of the objector to suca ap- 
plication and such death was during the 
pendency of the proceedings before the 
Transport Authority and not during the 
pendency of an appeal from its decsion, 
Hence the observations of the Supreme 
Court in these two decisions, have no ap- 
plication to the questions whether the 
successor of an objector who dies during 
the pendency of the appeal from the deci- 
sion of the Transport Authority, has a 
right to be heard in such appeal and whe- 
ther the appellant should bring om re- 
cord such successor, 


17. We are unable to agree wita the 
view taken by the learned single cCudge 
that Raju. the eldest son of Rudrapta, to 
whom:-the permit held by Rudrappa had 


ibeen transferred. was not entitled t+ be 


heard in the appeal and that there was no 
need to bring him on record in plac of 
deceased Rudrappa. 

18-21. XX XX 


22. In the result, we allow these 
two appeals, reverse the common orcer o 
the learned single Judge, set aside the 
judgment of the K.R.A.T, dated 14-%-1972 


ea 


in Appeal No, 189 of 1974 (MV) anc re- 


mand that appeal to the K.R.A.T., with a 
direction to dispose of it afresh -after 
bringing on record Y. R. Raju in pleze of 
Rudi appa. 


23. In the circumstunzes of the 
case, we direct the parties to bear -their 
own costs in these appeals, 

Appeals allewed. 
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_ (A) Civil P. C, (1908), S, 47 — Execu- 
tion: proceedings -~ Objection that decree 
Is a nullity on ground of want of inherent 
jurisdiction to make — Objection if and 
when: entertainable for first time in exe- 
cution — (Evidence Act (1872), S. 115). 


Lack of inherent jurisdiction goes to 
the root of competence of Court to try 
such a case and renders decree a nullity. 
When a decree which is a nullity is sought 
to be executed, an objection in that be- 
half may be raised in a proceeding for 
execution, When the decree is made by 
a Court which has no inherent jurisdic- 
tion to make, an objection as to its vali- 
dity ‘may be raised in an execution pro- 
ceeding if the objection appears on the 
face of the record. Where the objection 
as to the jurisdiction of the Court to pass 
the decree does not appear on the face of 
the record and requires examination of 
the questions raised and decided at the 
trial or which could have been but have 
not been raised, the executing Court will 
have no jurisdiction to entertain an ob- 
jection as to the validity of the decree 
even on the ground of absence of juris- 
diction. Case lav discussed. (Para 8) 


The executing Court cannot therefore, 
hold an investigation in order to deter- 
mine whether the Court which passed the 
decree lacked jurisdiction to do so. 

(Para 10) 


Though an admission made - by the 
party or his counsel on a question of fact 
is ‘binding on him, a concession made by 
a counsel on behalf of his party on a 
question of law will estop him or his 
client from withdrawing from such con- 
cession at later stage of the same pro- 
ceeding or im appeal or revision there- 
from. Case law referred, (Para 11) 


Held on facts and circumstances of 
the case that the admission made by the 
counsel for defendant in executing Court 
amounts to an admission on a question of 
law, that is open to the decree-—holder to 
take the contention as he did in lower 
appellate Court that the Mysore House 
Rent Control Act, 1961. did not apply to 
suit schedule site and that it is not appa- 
rent on the face of record that the court 
which passed decree for eviction lacked 
inherent jurisdiction to pass it. 

(Para 13) 


Cases Referred: Chronological Paras 
(1975) 1 Andh WR 60 = (1974) 2 APLJ 
200 


6 
(1974) 2 Mad LJ 122 = 87 Mad LW 333 6 
AIR 1973 SC 2391 =. (1974) 1 SCR 290 5 
AIR 1972 Madh Pra 217 = 1972 tat 
347 
AIR 1970 SC 1475 = (1971) 1 SCR 66 8 
AIR 1959 Bom 24 = 70 Bom LR 37 11 
(1200) 1 Mys LJ 162 = (1966) 5 Law ne 
52 


— 
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AIR 1965 Mys 253 = (1965) 1 Mys LJ a 


AIR 1962 SC 199 = (1962) 2 SCR 747 


3,6 
AIR 1961 Mys 29 = 1960 Mys LJ 106 6 
AIR 1954 SC 340 = 1955 SCR 117 2 
AIR 1951 Mad 796 = (1951) 1 Mad LJ ar 


AIR 1928 Mad 900 = 109 Ind Cas 178 1i 
(1886) 13 Ind App 134 = ILR (1887) 9 a 
191 


R. N. Byra Reddy and Sri 
gaiah, for Appellant; M. 5. 
Respondent. 

JUDGMENT :—- The respondent-de- 
cree-holder filed the suit, O, S. No. 317 of 
1964 against the appellant-judgment-deb- 
tor for declaration of title, for recovery 
of arrears of rent and for possession of 
the suit schedule site described as Site 
No. 1 in Sy, No. 38 of Anehalli Inam Vil- 
lage situated within the municipal limits 
of Bhadravathi Town, The suit was dis- 
missed by the trial court. The plaintiff's 
appeal was allowed iby the first appellate 
court in R. A. No. 140 of 65 on the file of 
the Additional Civil Judge, Shimoga. 
Thereafter. the respondent took out the 
present execution. petition. The appellant 
contended that the decree obtained by the 
respondent is a nullity on the ground that 
the Munsiff Court, Bhadravathi, did not 
have jurisdiction to pass a decree for 
eviction, since the subject-matter of the 
suit was governed by the provisions of 
the Mysore House Rent Control Act, 1961. 
The execution court held that the Rent 
Control Act applied to the subject-matter 
of the suit, but that since the judgment- 
debtor did not raise the plea with regard 
to lack of jurisdiction in the suit it is not 
open to him to raise it in the present exe- 
cution proceeding, The lower appellate 
Court held that there is no proof that the 
Mysore Rent Control Act is applicable to 
the site in question and that the decree 
cannot be said to be a nullity, It accord- 
ingly overruled the objections of the 
judgment-debtor and ordered the execu- 
tion to proceed, It is against this order 
that the present appeal has been filed by 
the judgment-debtor. 

2. In Kiran Singh v. Chaman Pas- 
wan (AIR 1954 SC 340), it has been obser- 
ved as follows:— 

‘Tt is a fundamental principle well 
established that a decree passed by a 
Court without jurisdiction is a nullity. 
and that its invalidity could be set up 
whenever and wherever it is sought to be 
enforced or relied upon, even at the stage 
of execution and even in collateral pro- 
ceedings, A defect of jurisdiction, whe- 
ther it is pecuniary or territorial, or whe- 
ther it is in respect of the subject-matter 
of the action, strikes at the very authority 
of the Court to pass any decree, and such 


Sreeran- 
Gopal. for 


Ahmed Khan v. Mohd. Khasim Sab 


A.I. R. 


a defect cannot be cured even by consent 
of parties.” 


3. In Hira Lal Patni v. Sri Kali 
Nath (AIR 1962 SC 199), it has been held: 

“The validity of a decree can be chal- 
lenged in execution proceedings only on 
the ground that the court which passed 
the decree was lacking in inherent juris- 
diction in the sense that it could not have 
seizin of the case because the subject- 
matter was wholly foreign to its jurisdic- 
tion or that the defendant was dead at the 
time the suit had been instituted or de- 
cree passed: or some such other ground 
which could have the effect of rendering 
the court entirely lacking in jurisdiction 
in respect of the subject-matter of the 
suit or over the parties >o it.” 


4. The principle laid down by the 
Privy Council in (1886) 13 Ind App 134— 
that consent or waiver can cure defect of 
jurisdiction but cannot cure inherent lac 
of jurisdiction was proved. That was a case 
where objection was taken during the exe- 
cution proceedings relating to territorial 
jurisdiction. It was held that the objection 
as to local jurisdiction of a court does not 
stand on the same footing as an objection 
to the competence of a court to try a case. 
that competence of a court to try a case 
goes to the very root of the jurisdiction, 
and where it is lacking it is a case of 
inherent lack of jurisdiction. It was held 
that the conduct of the defendant estop- 
ped him from challenging the territorial 
jurisdiction of the Bombay High Court to 
entertain the suit and to make a reference 
to the arbitrator and that he was equally 
estopped from challenging the authority 
of the arbitrator to render the award. 


5. In Chandrika Misir v. Bhaiya- 
lal (AIR 1973 SC 2391), it is held that 
though the plea with regard to lack of 
jurisdiction had not been raised in the 
trial court, since it was a question relat- 
ing to inherent lack of jurisdiction of the 
Court, such a plea may be raised at any 
stage and even in execution proceedings 
01. the ground that the decree was a nul< 
lty. The jurisdiction of the Civil Courts 
was taken away in respect of a suit for 
ejectment of persons occupying land 
without title, under Section 209 of U. P. 
Act No. 1 of 1951. Section 209 related to 
suits for ejectment of persons occupying 
land without title where the land formed 
part of the holding of a bhoomidar. Ac- 
cording to the finding of the lower Court, 
the defendant in that cese was retaining 
possession of the land contrary to law, 
the land was bhoomidari land and the 
plaintiffs bhoomidars. In the appeal by 
Special Leave against the judgment of the 
High Court in second appeal. the Supreme 
Court held that since the Civil Court 
which entertained the suit suffers from an 
inherent lack of jurisdiction the decree 
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dismissing the suit must ‘be confirmed 
though the High Court had dismissed the 
suit on the ground of limitation. 


6. Mr. Byra Reddy relied on the 
decision in H. V, Rajan v. C. N. Gopal, 
` 1960 Mys LJ 106 = (AIR 1961 Mys 29) 
wherein ìt has been held that under Sec- 
. tion 8 of the Mysore Rent Control Act, 
1951 no tenant can be evicted whether in 
execution of a decree or otherwise, not- 
withstanding anything contained in any 
agreement or law to the contrary, except- 
ing in accordance with the provisions of 
that Section or Section 7 (3) of the same 
Act and that a landlord who seeks to 
evict a tenant in possession, will hare to 
apply to the coGrt as defined in Section 2 
(2) of the Act. 

In Bipathumma v. Eariam Bibi (1966) 
1 Mys LJ 162, it has been held that the 
principal mandate of Section 21 of the 
Mysore Rent Control Act, 1961, is in the 
form of prohibition towards the Court 
against making any order or decree for 
recovery of possession. 


He next relied on the decision in State 
of Madras v. Charles Harold Simpson, 
(1974) 2 Mad LJ 122. In that case the ob- 
jection taken to the execution of the de- 
cree related to the pecuniary jurisdiction 
of the Court which passed the decree, The 
observations in AIR 1962 SC 199, were 
referred to and it was held that the ob- 
jection as to local jurisdiction of a Court 
does not stand on the same footing zs an 
objection to the competence of the Court 
to try a case, that the competence cf a 
Court to try the case goes to the very 
root of the jurisdiction, and where i is 
lacking, it is a case of inherent lack of 
jurisdiction. ' 

He next relied on the deécisior: in 
Adapa Gopala Rao v, Bandaru Kabtaiah 
(1975) 1 Andh WR 60, in which it has 
been held that in the case of inherent 
jurisdiction the lack of it goes to the root 
of the competence of the Court to try 
such a case and renders the decree a nul- 
lity. A decree which is a nullity is void 
and can be declared to be void by every 
Court in which it is presented, The exe- 
cuting Court can, therefore, entertain an 
objection that a decree is a nullity and 
can refuse to execute the decree, OnFy in 
such a case there is really no going ibe- 
hind the decree for there is really nc de- 
cree at all in the eye of law. 


On the basis of these decisions, % is 
urged by him that the judgment-debtor 
is entitled to take the plea by way of ob- 
jections in the execution proceedinge as 
to lack of inherent jurisdiction of the 
Court which passed the decree and that 
the executing Court is entitled to investi- 
gate into the merits of such a contention 
and determine the question as to the ju- 
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risdiction of the Court which passed the 
decree, 

7. It is urged by Mr. Gopal that - 
the suit was not merely for eviction of 
the judgment-debtor but also one for dec- 
laration of title and that in any case the 
decree passed in the suit cannot be said 
to be one passed by a Court without ju- 
risdiction. But the objection raised by the 
judgment-debtor is with regard to the de- 
cree being a nullity in so far as it directs 
eviction, Hence, it is open to the execut- 
ing Court to refuse to execute the decree 
in so far as it relates to eviction if the 
decree appears on the face of the record 
to be without jurisdiction. 

8 ‘It is contended on the other 
hand, by Mr. Gopal, that since the appel~ 
lant did not take the plea with regard to 
lack of jurisdiction in the original suit it 
1s not open to him to urge the same in the 
execution proceeding and. that it is beyond 
the scope of the executing Court to in- 
vestigate and determine the question of 
jurisdiction of the Court which passed the 
decree./He has relied on the decision in 
Vasudeva Danjibhai Modi v. Rajabhai 
Abdul Rehman (AIR 1970 SC 1475). In 
that case a decree for ejectment of a lessee 
was passed by the Court of Small Causes 
exercising the power vested in it by the 
Bombay Rents. Hotel and Lodging House 
Rates (Control) Act (57 of 1947). Under 
the said Act the Court exercising power 
under that Act has no jurisdiction to en- 
tertain a suit for possession of land used 
for agricultural purposes. Also, in acer- 
taining whether the land demised is used 
for agricultural purposes the crucial date 
is the date on which the right conferred 
by the Act is sought to be exercised The 
trial Court dismissed the suit on merits. 
The decree was reversed. by the first ap- 
pellate Court and that decree was con- 
firmed by the High Court. No objection 


_ Was raised before the Court of Small Cau- 


ses that the Court had no jurisdiction to 
entertain the suit nor was it raised in the 
first appeal or before the High Court. The 
objection was raised for the first time 
when the decree was sought to be execut- 
ed. The Court executing the decree re- 
jected the contention. The appeal against 
that order was also unsuccessful. But in 
a petition under Article 227 of the Con- 
stitution, the High Court reversed the 
order of the Court of Small Causes and 
ordered. that the petition for execution be 
dismissed. The High Court was of the 
view that the land leased was on the date 
of the lease used for agricultural pur- 
poses and that it so appeared on an in- 
vestigation of the terms of the lease and 
other relevant evidence. The scope of an 
enauiry by the Court executing the de- 
cree as to the auestion of jurisdiction of 
the Court which passed the decree was 
stated as follows:— 
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“A Curt executing a decree cannot 


go behind the decree between the parties 
or their representatives; it must take the 
decree according to its tenor and cannot 
entertain any objection that the decree 
was incorrect in law or on facts, Until it 
is set aside by an appropriate proceeding 
in appeal or revision, a decree even if it 
be erroneous is still binding between the 
parties. i 


When a decree which is a nullity, for 
instance, where it is passed without bring- 
ing the legal representatives on the re- 
cord of a person who was dead at the 
date of the decree, or against, a ruling 
prince without a certificate is sought to be 
executed an objection in that behalf may 
be raised in a proceeding for execution. 
Again. when the decree is made by a 
Court which has no inherent jurisdiction 
to make it, objection as to its validity may 
be raised in an execution proceeding if 
the objection appears on the face of the 
record: where the objection as to the 


jurisdiction of the Court to pass the de-- 


cree does not appear on the face of the 
record and requires examination of the 
questions raised and decided at the trial 
or which could have been but have not 
been raised. the executing Court will 
have no jurisdiction to entertain an ob- 
jection as to the validity of the decree 
even on the ground of absence of iuris- 
diction.” 
And further, 

“Tn the present case the question whe- 
ther the Court of Small Causes had juris- 
diction to entertain the suit against 
Munshi depended upon the interpretation 
of the terms of the agreement of lease, 
and the user to which the land was put 
at the date of the grant of the lease. 
These questions cannot be permitted to 
be raised in an execution proceeding so 
as to displace the jurisdiction of the Court 
which passed the decree, If the decree is 
on the face of the record without juris- 
diction and the question does not relate 
to the territorial jurisdiction or under 
Section 11 of the Suits Valuation Act, 
objection to the jurisdiction of the Court 
to make the decree may be raised; where 
it is necessary to 
order to determine whether the Court 
which had passed the decree had no juris- 
diction to entertain and try the suit. the 
objection cannot be raised in the execu- 
tion proceeding.” 


Since the High Court had determined that 
the Court of Small Causes had no juris- 
diction to pass the decree on the basis of 
an investigation of the terms of the lease 
and other relevant evidence, the order of 
the High Court was set aside and it was 
held that it had exceeded the powers of a 
Court executing the decree in entering 
into an investigation on facts in order to 
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investigate facts in’ 
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determine whether the Court which has 
passed the decree had no jurisdiction to 
entertain and try the suit. 

9% - In Bherusingh v., Ramgopal 
(AIR 1972 Madh Pra 217). it is held that 

“If the decree is patently illegal, the 
executing Court may refuse to execute 
it— But if the alleged illegality is argu- 
able and the judgment-debtor has failed 
to raise it in the earlier litigation, he can- 
not auestion the legality of the decree at 
the stage of execution.” 


10. It is clear, therefore, that the 
executing Court cannot hold an investiga- 
tion in order to determine whether the 
Court which passed the . decree lacked 
jurisdiction to do so. 


11. It is next contended by Sri 
Byra Reddy, that according to the admis- 
sion made by the decree-holder in the 
execution Court, the admission being one 
on a question of fact binding on the de- 
cree-holder, the Court which passed the 


decree had jurisdiction to pass i+ and 
therefore the decree-holder could not 
_ take a contrary stand before the lower 


appellate Court and that he is estopped 
from doing so, He relied on the decision 
in Ulichi Kotayya v. Nallamalli Sree- 
ramulu (AIR 1928 Mad 900). Thimmala- 
palli Virabhadra Rao v. Sokalchand Chu- 
nilal (ATR 1951 Mad 796) and Sunder 
Parmanand Lalwani v, Caltex (India) Ltd. 
(AIR 1969 Bom 24) which lay down the 
principle that an admission made by the 
party or his counsel on a question of fact 
is binding on him. In State of -Mysore v. 
B. Chikkavenkatappa, (1965) 1 Mvs LJ 26 
= (ATR. 1965 Mys 253), it has been held 
that a concession made by a counsel on 
behalf of his party on a question of law 
will not estop him or his client from with- 
drawing fram such concession at a laier 
stage of the same proceeding or in appeal 


‘or revision therefrom. 


12. The admission relied on by 
the appellant is contained in the order of 
the executing Court and is in the follow- 
ing words: 


“It is not denied bv the learned 
counsel for the decree-holder that the 
schedule site is situated within the muni- 
cipal limits of Bhadravathi. It is not deni- 
ed by the decree-holder that the suit 
schedule site is by the side of B. H. Road 
within the limits of old Town Municipa-- 
lity Bhadravati. There is no dispute that 
Mysore Rent Control Act, 1961 was ap- 
plicable to the lease of houses and sites 
situated in Municipal limits of Bhadra- 
vathi Town as on the date of filing of the 
BU fads Hence it cannot be disputed 
that the lease in respect of the suit sche- 
dule site was covered under the Mysore 
Rent Control Act 1961 when the above 
suit was filed.” 


70, 


“Sections 68,78, : 
order ‘ander. Section -15 (5y the. Civili Sout i 
sok: 
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i AIR 1976 KERALA 1° | 
' N: D, P. NAMBOODIRIPAD, J. 


Vaniämkülam Service Co-operative Bank. 
Ltd., ‘Petitioner v. Raman’ Nair. ‘and, others, 
Respondents. 


C. R. P. ‘No. 557 of 1975, Dé 2-7T- 1978... 


(A) Kerala Agriculturists’. Debt Relief: 
Act. (1970), S. 15 — Debt due to a co-opera-. 
‘tive society — ot excepted from settle- 


(S. 2 (4). }. ` 


ment’ under S. 


The seh ‘debt in Sec: 15 sane be 
interpreted in the light ‘of the ‘definition ~ of - 


debt given in Sec. 2(4). Section 15° ‘is 
meant for full settlement of all liabilities 
the agriculturist, whether such liability be “a 
debt as-defined in the Act or not, and the 


woid ‘debt’ has to be. “understood in . its 


broad. grammatical] “sense to, meade, every, 7 


liability öf the agriculturist. 
(Pari 2) 


(B) Kerala “nein” Debt “Relief 


Act (1970), Section 15 (5) — Debt- ` due “to 


> 
menm 


a co-operative society under an award 
Stay of execution of award cannot be avoided 


' on‘ strength of. provisions. of Section 100 read 
- with Sections..69, 70, 75. or 76 of the Kerala 
Co-operative” ‘Sociéties Act, 1969. (Co-opera;: 


tive Societies — Kerala Co-operative Societies 
Act (1969), Section. 100 read with Sections 69, 
75, 76). ah, 


The Civil: Court in considering an ap- 


‘plication for. “stay. of execution iof award ob- 


tained: by a; co-operative : society: cannot : be. 
said .- to. -be-..-dealing” ‘with ` ons aes 
Souided: „for -in Sections -. : 69>. 


of -the Co-operative’ - Societies... . Act.: Sekon 


76.-of that Act. deals with: ‘the execution of - 


orders,- decisions: -and awards referred = : to- n 
75 eten- By passing. 


not assuming: powers as- to the “manner 
execution: of the award> obtained ‘by. the 
society.: 


IS /J$/D840/75/RSK - ee ue 
“1976 Ker./1 ` L G31 


- any dispute 


ae of. the’ Co- -operative Societies Act. 


of - 


‘In execution of. 
certain agricultural property “belonging to the 
It .is to facilitate’ the working out of ~ 
the remedies provided for-in Sections 15 and ? 


16. that he: court is Jiná with the powers 
of staying the trial as—well as execution “by 
Section 15 (3). While’ trying a petition uder , 
Section 15." 6) the. court. is not dealing ‘with - 
etween the society -and its mem- 
beis within ‘meaning of Sections 69,-70' and 
' (Para, 4) 
á HO- -Kerala Agriculturists’ ` Debt Relief 
Act (1970), Section 15-(5) — Decree 
Award ‘obtained: by a` co-operative society’ — 
Is decree in view-of déeming provision under 
Section 76 of* the Kerala . Co-operative Socie- 
ties- Act ~ (1969). È (Para 5) 
Cases . Referred: '' Chronological Paras 
1963 Ker LT 658 = 1968 Ker LJ 421 2 
1961 Ker LT 377 = (1961) l Ker LR 202° 2 
1960. Ker LT 865 = 1960 Ker LJ 1027 2 
T. R. .Govinda Wairier and K. ` Rama- 


— 


l ama for Petitioner; P. R. Nambiar, for Res- 


pondents.. 


ORDER: —` The question arises under 


‘the. Keralä- -Agriculturists’ Debt Relief Act, 


1970. (referréd= to ‘as Act 11 of 1970). .-Two 
agriculturists”. ‘filed: an application as O, P. 


. ¥88/1970 for a-full settlement of their debts 
in accordance: with the provisions of Sec. 15 
of ‘Act I'l of 1970. -The -creditors were arrayed 


as ‘respondents 1 tọ 24; and the - 10th res- 


- pondent is a co- operative society: within the 


meaning of the Kerala Co-operative Societies 
Act 1969 (referred. to as Act 21/1969).. The 
applicants- debtors filed three interlocutory 
applications as I. A. Nos. 2459/70, 58/71, and ' 


' 708/78 -for- prohibiting the concerned creditors 


from realising their debts from the petitioners. 
Im: this revision:. we .are_. concerned with 


I. “A: 70871973 ‘laid: againist- the 10th respon- 


dent: ‘society. “The +] 0th: ‘respondent? ‘society 
had.’ alréady ` ,obtained:' an":award ‘against the 
petitioners who ate members of that society.: 
the award the- society: sold 


petitioners on 19-4-1973, and what remained 
was’ confirmation of ‘thé sale and consequen- 
tial proceedings. It; was: at that. stage that 
the petitioners’ debtors: parent for an-or er po 


Y. 


r 


— 
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hibiting the Circle Officer of Co-operative 
Societies (Administraaon), UOttappalam, from 


proceeding with the sale in enforcement of 


the award till the disposal of the present peti- 


tion. It appears that only the lOth respon- : 


dent opposed the three interlocutory applica- 
tions. reten‘ed. to above, According to ., the 


society the debt. involvedin the awarc is 
not one ‘capable of being settled under Section 


15 of Act 11/1970°arid that -at ‘any’ rate, in 
view of Sec. 100 of Act 21/1969 the Civil 
Court has no jurisdiction to interfere with 
‘the sale already conducted. The lower court 


repelled those contentions and issued the pro- - 


hibitory order as prayed: for by the petitioners, 
The 10th respondent has, therefore, prefer- 
` red this revision. OT see Og EES es 
: 2. 

half of the revision petitioner is thatthe debt 
in question is not one capable of being settl- 
ed under Section 15 of Act 11/1970; and in 


t” ayet 


ing- Section 15 of Act. 11/19 a 
stantially the concerned. provisions .in;the .two. 
statutes -are similar. -While cons | 
scope of Sections 15 to 18-of Act 31. of ,1958, 
this Court took. the view.that those sections 
are meant for-a full settlement of all Habili- 
ties of the ‘agriculturist, whether such liability. 


be a debt.as defined in the Act. or .not,;.and: 


DOOYOO alicia ale) 


< 7-3 Jf the ‘debt ‘in. question could: “be 
setted under Section -15 of .Act 11/1970 it ° 


. tioners_as against’ the debt dueto ‘the: 10th 
respondent;. : Sub:section~(5):‘of Section 15 of 


Or his properties. 


/197@ because™sub:-. 


e -considering the,- 


: Act 21/4989. — n 


A. Í. R. 
Act 11/1970 enjoins that during the pen- 


‘dency of an application under Section 15 the 


court may stay. the trial of any. suit or the ` 
execution ot any decree against the applicant 
It follows, therefore, that 
when once the debt in dispute is a liability 
that could be-settled under Section 15, the 
court trying the relevant application has the 
jurisdiction to stay the trial of any suit. or 
the execution of any decree against the ap 
plicant or his properties. In this sense per 
haps no other question survives for decision 


4. _. The revision petitioner seeks avoid- 
ance of Séction 15 (5) of Act 11/1970 on the 
strength of- Section 100 read with Sections 


; 69, 70, 75 and 76 of Act 21 of 1969: Section 
fh coc ce t+ 100 of Act 21/1969 provides that no civil or 
The first contention urged on‘ be- 


revenue court shall have any jurisdiction in 
respect of any matter for which provision is _ 
made in Act 21/1969, Section- 69-of that 

Act provides that disputes referred to there- 
under are to: be referred to-the Registrar, and 
Section 70 deals with the decision and award 
on disputes referred under’ Section. 69. As 
far as the award ‘obtained ‘by ‘the 10th res- 


_pondént ‘against’ the’ petitioners: is concerned 
it is clear that the stage as contemplated by 


Sections ‘69 .and.70: is already over; and the 


‘Civil Court in considering the. present. appli- 


cation is not -dealing-with any matter provid- 
ed for in Sections.69 and 70 of Act: 21/1969: 


= - The further question. is whether Sections >37.. 


and 76, have any bearing on the matter in 
dispute..; Here also;I may state that Section 
75 has not much relevance, and it is Sec- 
tion 76 that assumes importance... : Section 76 
of Act 21/1969 deals with-the execution of 
orders, decisions and awards referred to. in 
Sections 68, 73,.75 etc. The utmost that 
could be’ gathered from, Section 75..xead with 


:-Sëction 100 is that Act, 21/1969 itsélf provi- 


des" the machinery for executing orders and 
awards passed under that Act and that the 
Civil Court: cannot ‘exercise: ‘that jurisdiction. 


' By passing: an order under sub-section (5) of 


Section’ 15-of Act 11/1970 the Civil Court is 
not ‘assuniing- powers ‘as -to the manner of 
execution, of the’ award-‘obtained by, the 10th 


` respondent. - ‘Sub-section (7) of: Section 15 ‘of 
‘Act 11/1970 provides that. the: procedure: pre- 


scribed ‘in: the Insolvency -Act 1955 ‘shall mu- 


- tatis mutandis- be ‘applicable to the- proceed- 


ings under Section 15,- Section 16 of Acti 
11/1970 sets out the manner of!'séttlement of 
liability of the. agriculturist -py Court.” Xt-is 
to facilitate. thé working .out of the remedies| 


`- provided: for’ in: Sections 15..and'16 that the 


court: is: clothed with the powers of stayin 
the trial as well ‘as execution: by-sub-sec. ( 
of Section 15. While trying.a petition under 


C Section “15 :of Act. 11/1970 the court in: this 


case,-is.‘not..apparently dealing’ with any‘ dis- 
pute as between the: 10th respondent. society 


and “its: members, : the: two. petitioners, -within 
“the meaning of Sections -69, 70°-and: 75 of 
eee i 


; ere a ene a ee Paes ey 
5. - Yet-another alternative contention. 
urged’ on behalf of the revision petitioner. is 


SEE; ek 
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that even if the Civil Court has jurisdiction 


to stay proceedings by virtue of Section 15 


(5) of Act 11/1970, in the instant case there’ 


is no ‘decree; the execution of: which could 


‘be stayed by the court. It is-true: that umder 


Section 15 (5) of Act. 11/1970 what- a ‘court 
may stay is “the execution of any ` decree 


tagainst.the applicant or:.his properties”. Ac- 


cording to the revision -petitioner the award 
isinot a decree within the meaning of 5ec- 
tion 15 (5). But I think, the answer to that 
contention is contained in Section 76 of Act 


4 


91 of 1969. ‘Section 76 ʻa) reads... as. fol- 


Hows: l 


lat il 


t 


œ) of Section 68 or under Section 75,, every 
ecision or award made under Sec. 70 every 
order made by the liquidator under Sec. 7% 
and every order made by the Tribunal under 
Sec. 82, Sec. 84, Sec, 85 or Sec. 86 and_erery 
order made under. Section: 88 shall, if.not car- 
ried out,—' ae i 


(a)-on a certificate signed _by ‘the . Re~ 


istrar or any person authoriséd by him in 
this behalf, be deemed to be-a-decree of a 
Civil Court and shall be executed. in the 
same manner as a decree: of such court; er” 
It is clear ‘from that provision that as far as 


executability is concerned the various -orcers, - 
_Idecisions or awards referred to in the open- 
ling portion of Section 76 are to be ‘deemed 


as decree of a Civil Court.. 


. I hold that the lower court had jurisdic- 
tion to pass the ordér that is challenged be- 
fore me. © > 2 ax Sa 

I confirm the decision of the lower ceurt 
and dismiss the revision.. No costs. `. . 
_.. + ‘Revision dismiszed: 


“ . 
e A 


> 
Fey 


"> ATR i976 KERALA 3 ©. 
G. VISWANATHA.TYER AND ~ 
' -K, ,BHASKARAN; JJ. . . 
Mulji and Sons, Africa; Appellant v: 
Kerala Produce Exporting Go., and another, 
Respondents. ar Beg tet 

„A, S. No. 631 of 1972, D/- 17-6-1975, 

(A) Arbitration Act’ (1940), Sections 39 
(1) (vi), 17.— Refusing to set aside award 


— Order under Section 17 — Whether ap- 
pealable. : 


Section 17 of the Arbitration Act, 1640, 
requires the court to be ‘satisfied that there 
are no grounds to’set aside the award, and 
if so satisfied, to pass a decree. It is of 
necessary that the order refusing to set aside 


the award must'be an order on’ the applica: ` 


tion to set aside the award.: Such an order 
can as well be contained in the order’ paszed 
under Section 17, Where the court has stated 
in the order under Section 17 that there are 
no grounds to set aside the award, the order 
comes within. the scope of Section 89 (1) H 
and it is appealable.. > (Para 2) 


IS/JS/D343/75/MBR 


P, Mulji & Sons v. K. P, Expertirg .Co. (V, Iyer J.) 


“76. Every order may under sub-section. 


- AIR 1954 Bom 248. =::56-Bom LR 99 


[Pr. 1] Ker. 3 


(B) Arbitration Act (1940), Section 17 — 
Suo motu. power -of Court: to set aside -an 
-The suo motu “power of ‘the -court ` to 


+ 
> f 8G et | . va 


invalidate the award :can bė ‘exercised only if 


there is‘ any patent illegality “or:voidness:or . 
the award directs a party’to do an act whicà | 
is prohibited by law; If this illegality is not 
patent. and requires an enqoiy to find that 
out the Court may not be justitied in exercis- . 
ing its^suo -motu jurisdiction. | (Pará 3)*: 
' Thė award was..chàllengėd on the‘ ground 
that the sppõintmentof the arbitrator- in’ sub- 
stitution was invalid and as such ‘the reference 
to him. was invalid. But the arbitration rules | 
which- governed the arbitration proceedings . 
did not prohibit the ‘substitution of another 
arbitrator. E SE ETE 
_ Held, there'was no: patent: illegality in the 
appointment of the arbitrator and therefore it 
is not possible to hold’ that the reference. was 
invalid and as such that the court should set 
it aside. sitio motu. “In fact. Section 9 of the 


~- Arbitration Act’ allows substitution in case 


previously, appointed arbitrator is unwilling 
to act. a a . (Para 8) 
Cases. . Referred: -Chronological Paras 
AIR 1967 SC 1233: = (1967) 3 SCR. 147 
AIR 1960 Pat 201 =~1959 Pat LR 262 - 


AIR 1952,Pat 461 ^ +. 


AIR 1946: PC. 72; = 73 Ind App 52 


È + Menon and ‘Pai, fór" Appellant. 


. ‘VISWANATHA IYER, J.:— This is an 
appeal by the 2nd _ counter-petitioner in Arbi- 
tration Act Petition No. 1 of 1955 on the file 
of-the Quilon District Court. Under Ext. D8 
agreement entered- into.between the Ist and 
2nd counter-petitioners the 2nd counter-peti- 
tioner supplied cashewnits to the? Ist counter 
petitioner. The same! was delivered at: Quilon 


C9 69 02 62 02 


= on 17-2-1964.° Under the agreement any dis- 


pute regarding the quality’ of the goods has 


to be referred to an-arbitration and the Arbi- ' | 


tration. Rules which: govern the parties pro- 
vide for appointment. of Arbitrators, the time . 
within which that should be done'and the pro- 
cedure which should be followed by Arbitra- ` 
tors. Complaining that the quality of the 
goods supplied was inferior the Ist counter- 
petitioner requested the 2nd counter-petitioner 
to appoint .an“ Arbitrator. There was some 


' . attempt at settling the matter otherwise - and 


when that failed the Ist counter-petitioner pres- 
sed for a referente to. Arbitration.. He infor- 
med the Secretary, Indian Cashew Exporters’ 
Association and requested him to arrange for 
the arbitration. He also nominated his Arbi- 
trator. -Tne said Association contacted ‘the 
appellants and requested them to nominate 
their Arbitrator. Since that was not done the 
Arbitrator appointed by: the Ist counter-peti- 
tioner acted as a sole Arbitrator and proceed- 
ed with the arbitration. He made an award 
to the effect that the appellant should pay 
*Rs. 17,932.88 to be Ist counter-petitioner. This 
award was -filed into court: by the petitioner- 
Arbitrator and notice of it was: given to coun- 


4 Ker. [Prs, 1-8] P. Mulji & Sons v. K. P..Ex porting ‘Co. (V, Iyer J.) 


tér-petitioners l and 2. " Counter-petitioner 
.. No; 1 moved tor passing a decree in terms of 
the award.” But, the appellant applied to ‘set 


aside the ‘award.‘and. also filed objection to.. 
the. passing of the. judgment on. the award. | 
The application’to set asidé’the award was fil- 


~ ed out of time,and so it was rejected: But, “the 
© lower court considered ‘the objections- on the 
merits and finding that there are no. grounds 
to set aside the award suc motu passed,a de- 


-.-teree “in terms of the award. . The appeal ris 


_! filed.-by -the 2nd counter-petitioner-in* these 
ee circumstances, _ - lines Or wae Bo ais 


PAN n Ä preliminary" objection’ is takén to 
. the maintainability of the appeal. Section. +39 
~ of the ‘Arbitration Act, 1940 provides for ‘an - 


appeal against certain orders passed by the 
- court in Arbitration’ proceedings. Section 39, 


Clause (vi). provides- for an ‘appeal against an 


order refusing to -sèt aside or setting aside 
an award.’ The appellant’s counsel relies ‘on 
this provision: to ‘sustain. the. - appeal. “No 
doubt, the application to‘sét aside the aivard 
was- dasa on the--ground:of Limitation 
>and the.decision under appeal was rendered 
. ‘funder Section 17-of thé’ Arbitration Act.".-Sec- 
tion 17 requires the Court. to ~ be | satisfied 
that there are no grounds -to set aside’ the 


is not necessary. that thé order refusing to set 
aside the. award’ must -be ‘an order on “the 
. japplication to set-dside-the award: Such an 
order can as well bescontained: in the crder 


assed under Section -17 of the Act, .. The. 
ower court has- stated in the order. under’ 


Section .17 that there are no grounds to `.set 
aside the ‘award and 


3. - The award Ext.. DI filed by the 


Arbitrator- may be- challenged by the-appel- : 
lant as- invalid. . But, if the. challenge is based .* 


on any öf. the grounds- mentioùed in Section 


>: 80 of-the Act it has to.be made:by an appli- 


cation under Section 88 and ‘that should be 
.. filed within’a particular: time, namely 30.days 
~ of the. receipt of thé notice ofthe filing « of 
+ the award (see Article #119 o£ the .Limitation 
Act),. The appellant admittedly: filed ar. ap- 
plication, but it was out of time and so:was 
rightly rejected.. The objection filed against 
` „accepting the award was also: filed.beyond.the 
time limit prescribed under, the said Article, 


So, it is not- open to the appellant. to chal- 


lenge the award. on any of the -grounds nen- 


tioned in’ Section: 30 of the- Arbitration “Act . 


see Madan Lal :v. Sunder Lal,. AIR’ 1967 


C 1283). But, there are certain.. decisions | -. 


which ‘take the view that the court exercising 
the powers under Section 17 can suo ‘motu 
consider .whether the award is. liable to be 
set aside on. other grounds.. Reliance is plac- 
ed by the counsel for the appellant on Deep 
Narain Singh v. Dhaneshwari (AIR 1960 Pat 


`. 201) in support of the contention that . the -- 
court can suo motu set-aside an award or the ` 


-ground of invalidity of reference. 


At: page 
206 the law is-stated thus: ene. 


question: “of limitation =: “i 
- riality. “The: award has” -to: be “set ‘aside 


that comes -within- the — 
scope- of Section 89 (vi) of the Act... There- 
fore, the preliminary objection is repelled.. ~- 

i ee ee - defect in the award-suo motu, and when the 

- Court acts suo. motu ‘no ‘question. of limitation . 

‘prescribed -by Article 158. can‘ arise > 

` This latter observation -was taken ‘note: of by 


< arising out of an invalid -reference. 
the light of the decision-in Chhabba Lal v. 


A. i. R. 


“where, therefore, the award. is. found to- 
be a nullity because of invalidity of the. ar- 
bitration: agreement. or, for any other reason 
or the award -is prima facie illegal and not 
fit to be ‘maintainéd, the Court. has power : 
under Section’ 17 of the Act to set it aside - 


“without waiting foran objection to the award 


being filed or without-considering any applica- 
tion. for -setting it'aside, if there be any, 


°" These-are matters ,which really go ‘to- the E 


root òf:'the: award itself and irrespéctive of. 
“any objection by ‘the pa st 
._. upon the’Court.to decide these’ matters betore . ` 


7 


arties, a duty. is cast 


A 


a decree “čan be passed on the basis of” the 
award..: Therefore, the-mere fact that-an obp- 


‘jection: is’ not filed. by any of the -parties to. 
“ . the ‘award within’ the period of limitation does - ` 
not altogether absolve the-Court: from its res- 


ponsibility of deciding whether there was a 


competent reference or whether the award. ` 


was a valid’ award on the face of it. It is ob- 
vious that” in -such a. situation: the 
zis- of no mate- 


because :of this inherent infirmity.. This view 


‘finds. ample support frorñ- the decision of: this 
Court ‘in Deo. Narain Singh v. Siabar Singh, 


ATR-1952 Pat 461 and.a-Bench decision “of 


-A SL an ‘oatrotty hea iar: t z the Bombay * Hi h Co ur t - In: Ha tima] D: li- i 
wW L . “3 1 a, . cia Fy g ‘ In S a : 
a ard, and if sO $a istied, ` to pass a decre "P I y | q x > H Pg J i i : : | l : i 


243, with “the reasonings- of -which I -respect-" Fle 
fully agree”, 0 RO a 
The decision of the Bombay High ‘Court re- 


.ferred:to’in the above quotation contains the -~ 
following observation:-— oe er ee 


“Ifthe award dirècts a party to do an ` 
act which: is’ prohibited by law or ‘if it is 
otherwise ‘patently-illegal or void it woulé be 


open.to the Court to` consider this patent 


the. Supreme ,Court in-(ATR-1967. SC 1233) 
at p...1286;. paragraph 10, and. apparently ap- 
provedit as; corréct, . The- provisions of Sec- 
tion 30-are very wide and every. possible kind 
of objection may possibly come under clause ` 
(c).of the said Section. The expression “other- 
wise invalid” ‘in ‘Section 30. (c) is interpreted 
In..some-.cases to take in a case of invalidity 
But, im 


Kallu Lal (AIR 1946 PC 72) it has to be 
taken that invalidity arising. cut of an invalid 


reference does. not come under’ that clause. 
. If ‘so it may be considered -on an application. 


under Section 33 or in exercising the powers 
suo motu under Section 17 of ‘the Act. But, 
the suo motu power of the court to invalidate 
the award can be exercised only if there is 
any patent illegality or voidness or the:award 
directs a party to do an act which is prohibit- 
ed by law. If this illegality is not patent and 
requires an enquiry. to find that out the 
Court may not be justified in exercising its 
suo motu jurisdiction. That is. the pos‘tion 
in this case, The attack:on the award is bas- 


1976 


_ ed on the alleged.-failure to observe the -ules Di 


- -in the mattér. of appointment of dn Arbitzator. | 


As stated~earlier, to. the contract Ext. [3 sis 
appended the Arbitration Rules which vaoild:: 


govérn’ the arbitration proceedings unde: the 


contract: >. Clausè 5 of ‘the Arbitration Eules - 


`| provides’ for a written: notice -désiring arkitra- 
-. tion to. be given tothe .other<party not -ater 
than 4 days after the goocs.-undér the <con- 
“. tract have- been completely Janded. That such 
<a notice was given by the’*Ist respondent is 
evident from Ext. D20,. a copy ‘of a Btter 
sent to the appeliant by Is: respondent, That 
refers to the telegram sent by -the Ist respon- 
dent- within-3 days of the landing of 
goods desiring ‘an arbitration. That telezram 
is not disputed. Clause 5 in the Arbitr.tion 


Rules also requirés other formalities. tc be~'- 
complied with, namely, forwarding. by the. 
party desiring arbitration a copy of the wrtten ` 


notice desiring arbitration to the Assocition, 
and also forwarding to it the consent Etter 
of its Arbitrator. The other party wł. is 


served with this notice is also requirec’:by © 


the said clause. to submit tc the nearest’ Asso- 
ciation ‘the consent letter 3f his 


the rules, it is the function of the Associa7ions 
to contact the respective parties and: arkitra- 
tors and take the necessary steps to pro-eed 


with the arbitration.. -It is not statéd im the. 


rules that the party serving the notice should 
communicate to the opposize party the-rame 
of his Arbitrator within the stipulated -ime 
of 4 days Even-if that is required, it is -een. 
from the. telegram referrec to in Ext.-220 
that the Ist respondent hed suggested the 
name of one Shamsuddin as Arbitrator. Ext 
` D11, the Tetter issued. by the ‘Indian Camew 


Exnorters’ Association to the appellant; nen- 


tions that the Ist respondent’ has appoitted 
. the 2nd. respondent as the :Arbitrator, The 
argument of the appellant’s counsel is that this: 
change amounts.to an invalid appointment and 


jas such the reference to him was invalid. 3.:-9 . 
jof the Arbitration Act allows a party to sub- 
Istitute another pérson as arbitrator if the one - 


appointed previsouly is unwilling to act. Wat 


ihas what happened in this case. The rule: do ` 
not prohibit the substitution of another and. 


hence there is no invalidity. In this view 
thére is no patent illegality inthe appointment 
of the Arbitrator by-the Ist respondent and 
therefore it is not possible to hold that the 
reference. was invalid and. as such that the 
court should set it aside sud. motu. 


4. The other objections to the award 
‘namely the alleged failure of the Arbitrator 
to issue notice to ‘the appellant and regareing 
the manner in which he found that the quali- 
ty of the goods supplied was inferior and ‘hat 
the damages payable to the Ist. responcent 
will be so much are al] objections which came 
within one or other of the grounds in Sec- 
tion 80 of the Act, . The validity of .these 
objections cannot-.be gone into by the curt 
suo motu; and the application to set azide 
the award on these grounds has been rejested 


lst respondent... 2 > 


` 
+ 


the © 


Arbit ator : 
within a: particular time. Thereafter, as per 


“ - Federal Bank v. P. S. Zarves Ltd; (Namboodiripad J.) [Pr.1] Ker. 5 


as-out of time. Herce, 
deserve any consideration. . — 
5. „En the result, there 1s-no merit in 


this appeal, It is dismissed- ‘with costs to the 


those Gbjectious do not 


-137 Appeal dismissed. 
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Federal Bank Ltd., Pétitioner v. P. S. P. 
oo a . Carves - India. Ltd,, Respon- 
ao ae ee . 
“*_ Civil Revn. Petn, No: 1449 of 1973, D/- 


- 9-6-1975, 


~ » (A). Negotiable Instruments. Act- (1881), 
Sections 36, 43.-and 59 —. Subsequent holder 
of chequé — Rights of, against drawer with- 
holding payment. l ` 


. A cheque was issued by X in the name 


. of Y who assigned it to Z.for.: valid considera- 
‘tion. On Z seeking to encash the. cheque.;from 


the bank, he found'zhat X had advised the bank 
to withhold payment. The-question was whe- 
ther -a -suit for the recovery 
was maintaiñable- against- X. . 


Held .that the rights of the holder were’ ° 


not to, be adjudged under Section 59, 


r 


of the - amount - 


-© (Para 2) 


The provision applicable ‘to ‘the case is 
Section 48 -which has to be read in conjunc- 


tion with Séction 36. . The rights conferred 


are not intended to be defeated on the ground 
that a prior transaction relating to the instru- 


ment was bad for; want of consideration. The‘ 


latter’ part- 'of Section 43, thus, is to perserve 


-to a holder in due course under Section 36 - 


intact the rights conferred on a-holder in due ° 


course under the general provision contained 
in Section 86. .Thus, by virtue of Section. 36 


and the latter part of Section 48 the plaintiff, 
due not’ 


is entitled. to recover the amounts 
only from Y but also from X, the drawer, even 
though as between X and Y there was failure 
of consideration. AIR 1949 Assam 6 Rel. on. 

oH a athess l (Paras 3 and 4) 
Cases- Referred: Chronological ` Paras 
AIR 1949 Assam 6 = 19 Com Cas 157 3 


_ AIR 193FMad 118 ='1930 Mad WN 1282 2 


Joseph Augustine, for petitioner; P; K, 
Kurien and K. A, Nayar, for Respondent, ` 

ORDER:— In view of the pleadings in 
the case and the concurrent findings ‘entered 
by the courts below certain facts are beyond 
disputé, “For disbursement of wages to cer- 
tain workmen, the second defendant, a com- 
pany, issued Ext. P1 cheque dated 26-6-1964 
for an amount of Rs. 598,93 in the name of 


their employee, the first ¿defendant and drawn 


on the State Bank of Travancore. The first 
defendant, who had an account in ‘another 
bank: by name the Federal Bank Limited, as- 
signed the cheque for valid’ consideration in 
favour .of that bank and collected the pro- 
ceeds. In the meanwhile, the second defen- 
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6 Ker. [Prs,:1-8] Federal Bank v. P.’S. 


dant,.:“the: drawer”, getting information that . 


the first defendant did not pay off the work- 
men, advised the drawee bank ‘to withhold 


Payment when Ext,’ Pl: is presented...- The `` 


result was that’ Ext.-Pl was not!honoured by 


the drawee-bank- when ‘it was forwarded for’ 


collection by the holder bank. ` The ho-der 
bank thereupon sued for realisation of the 
amount coverec by Ext, Pl--with interest 
thereon from defendants: 1 and 2, the ‘payee’ 
and the “drawer. respectively. of the instru- 
ment... The first‘ defendant did not contest. 
The ..second’,..defendant, ;resisted..., the 
action on “the ground of failure 
of consideration... ‘That. ‘contention 


found favour with the trial Court, which: grant . 
ed a decree only against. the first defendant., 
An appeal by the plaintiff for fastening the 
liability on the second défendant as. well, C > 


not succeed. -~ ree 2 
2. Thrceugh this ‘revision, .the 
laintiff challenges the correctness of the 
ecision’ rendered by the court below. exonerat- 
ing the second déféndant from’ fiability under. 
the instrument: . The decision of ‘the lower 
court rests on Section 59 of the- Negotiable 
Instruments: Act, 26-of 1881 (for brevity, the 
‘Act’), and the relevant provision -is ‘extracted 
below:— Se e a y 
_ “59. "The holder of a negotiable’ ` instru- 
ment, who, has acquired it after dishonour, 
whether by non-acceptance’ or non-payment, 
with notice thereof, or after “maturity; has 


only, as: against the: other’ parties; the rights, 


‘thereon of his transferor”. i ; 

The specific contention put forward by the 
second defendant, the ‘drawer is that since 
‘the holder acquired Ext. Pl: after maturity, 


the plaintiff has, as against the drawer, only | 


‘such rights which the payee had against the 
“drawer. - Jt is obvious that: the weight. of this 
contention: depends upon the premise that 
ithe holder acquired, the instrument: after 
“maturity”, The question is whether the pre- 


mise is correct? What constitutes “maturity” - 
Act- 


is dealt “<th uvder Section 22 of. the 
and according to the courts below Ext. Pl 
obtained maturity the moment it was. execut- 
ed. That proposition is. attacked by’ the 
plaintiff as incorrect and reliance .is placed 
upon a decision of the Madras High Court ré- 
ported in Uppalapati Hemadri v; Kodali 
Seshamma (AIR 1931 Mad 113), While con- 
_ sidering the scope of Section 35 of the. Act, 
it was held in that case that the concerned 
section does nat apply to the case of a pro- 
missory note BOA on demand. . The. view 


taken is that in the case of an instrument 


ayable on demand. the question of maturity 

oes not arise. The correctness of that deci- 
sion was not challenged before me. Ext. Pl 
being a cheane that is payable on demand, 
it cannot be held that it became mature for- 
thwith. That being the situation it is- not 
possible to hold that in the instant case the 
plaintiff acquired Ext. PI after maturity es- 
pecially because it is chbmmon case that the 
instrument was assigned before the payee de- 
manded payment from the drawee. It fol- 


Carves Ltd. (Namboodiripad J.) 


sequent failure, of consideration. 


‘ean recover -the, amount due 


A- I. R. 


-? 
a 
r 


:'8.-. The provision -that directly ‘deals 


mi 
5 


aa A 


e z iTS we portion of S2c- 
tion 43 may be read: — D hes be 


from’ the transferor for consideration or any 
prior party thereto.” ` 


The first part of the Section provides that 
where there is initial want of consideration 
or where there is subsequent failure of con- 
sideration for a negotiable instrument, such 
instrumeat does not create an obligation for 
payment as between the parties to the transac- 
tion. The expression ‘parties to the .transac- 
tion: clearly indicates that the plea of avcid- 
ance of the liability is available onlv to the 
immediate parties to ths. transaction. The 
very essence of a negotiable instrument is 
its negotiability and as is well-known. there . 
may be one or more assignments of the rights 
under am, instrument. Absence. of considera- 
tion or failure. of- consideration could -avnid 
the liability only as. between the parties to the 


. particular transaction for which there was 


no initia] consideration or there was a sub- 
That the | 
legislature never intended to extend -such 
avoidance ‘of obligation to. other transactions 
perermng io the same instrument is. clear 
rom the. second part of the, provision. The 


second part lays down that as far as a holder 


for consideration ‘or a -subsequent assignee fo~ 
consideration are concerned, any one of them 
under ‘'the 
instrument not .only from his transferor but 
from any prior party to the instrument. The 
expression “prior Party” is found in other 
provisions of the Act, like Sections 36 and 38. 
The latter part of Section 48 apparently is to 
safeguard the rights of a holder in due course. 
Such’ a positive provision was necessary } 

cause Section 86 of the Act provides that 
every prior party: to the negotiable instru- 
ment is liable thereon to < holder in due course 
unti] the instrument is duly satisfied. Section 
36 of the Act, thus, confers a special right on 
a holder in due course in the matter of realisa- 
tion of the amounts due under the instrumant, 
he holds. Section 43 has. therefore, to be 
read in conjunction with Section 36, of. th 

Act. The rights conferred to a holder in 
due course under Section 36 are not intended 
to be defeated on the ground that a prior 


t 


tion 86 of the Act., An analogous 


™ 


1974 


jtransaction relating to .the instrument -was 
ibad .for want of consideration,’ The latter 
part of Section 43, thus, is to preserve intact 
the. rights conferred on a holder in due caurs3 
under the general provision contained in Sec- 
position 
came up for. consideration before the Assam 
Pie Court in the ‘decision reported in Jeth- 
mal Ganeshmal Firm v. Haridas Roy ‘AIR 
1949 Assam,.6). In that case it was held 
that the ‘plaintiff, who was the holder in due 
course, was entitled to recover the amount 
not only from the payee, but. also from the 
drawer, even though there was failure of con- 
sideration for the transaction, between th2 
drawer and the payee. The second respon- 
dent made a faint attempt to show that th 
plaintiff is not a holder in due.course. Suck 
a contention has no. basis’ in the pleacing: 
in the case. The pleadings as well as the de- 
cisions of the Court below proceeded on the 
basis that the plaintiff is a holder in due 
course. `. , 
4. Thus,- by virtue of Section 36 and 
the latter part of Section 43 of the Act, the 
Poe is entitled to recover the amounts 
ue under. Ext.'P1 not only from the first 
defendant payee but also from the second de- 
‘fendant drawer even though as between de 
‘fendants 1 and 2. there was ‘failure of zon- 
sideration. >. a4 ; 
5. .. In the result: in modification of 
the decisions rendered by the courts below, 
the plaintiff is granted a decree against de- 
fendants 1 and 2 as prayed for in the plaint. 
The plaintiff may realise his costs in ‘the trial 
court from the first defendant and in’ che 
respects the plaintiff and the second defen- 
dant will suffer their cost throughout, The 
revision is allowed ‚as shown above. tat | 
27. =" Revision allowed. 


AIR ‘1976 .KERALA 7 
'K. K. NARENDRAN, J. 

M/s. R. K: V. Motors and Timbers (P; 
. Ltd., Petitioner v. M. V, Balachandra Karur 
and others, Respondents. ‘ 
- + Original Pen, No, 4250 of 1972, D/- 
24-3-1975. 

(A) Motor Vehicles. Act (1939), Section 
47 —— Grant of stage carriage permit -—— In- 
terest of the public — Prevention of mono zoly 
and ensuring nea competition are in the 
interest of the public. ©... . oe 


Prevention of monopoly ‘on, a route ard: 


-ensuring healthy competiticn are all ‘in the 
interests of the public.. Eelthy compet-tion 
and interests of the public are intimately zon- 


~ nected. In allowing the permit to a new eb- 


‘trant in preference to a fleet: owner the State 


Transport’ Appellate Tribimal ` has taken the 
view that in the. absence of, ocr competi- 


tion public’ interests, can hardly be served. 
Hence’ thé: basic principles’ for, grant -of “a 


GS/GS/C418/75/PRK= > e T 


“AIR 1964 Ker 256 


+ 


.. R. K. V. Motors & Timbers v. M, V. B, Kurup. (Narendran J.) [Prs; 1-4] Ker. 7 


pucca permit are not given the go-bye in the 


case and the grant is strictly in accordauce . 


with Section 4; of the Act and Rule lL.wA 
of the Motor Vehicles Rules 1961, (Case iaw 
discussed), T (Para 8) 
Cases.. Referred: Chronological Faras 
(1972) O, P. No. 5005 of 19:12 (Ker) 
Doro, O. P. No. €304 of iyo» (Ker) 
(1966) O. P. No. 463 of 1966 (Ker) 
AIR 1965 SC 107 = (1964) 5 SCR 869 
1965 Ker LT 1089 

AIR 1964 SC 477 = (1964) 5 SCR 64 


GlVi a D O D oo 


1961 Ker L] 1185 = 1962 Ker LT 269 - 
S. A. Nagendran, N. N. Divakaran Pillai, 
P.. C. Abraham and K, Anandavally, for Peti- 
tioner; K. C, Sankaran, K. Ravindran and M. 
Krishnakumar, for Respondents. E rn 
ORDER:— The petitioner in this -Origi- 
nal Petition is a stage carriage operator and 
it was operating on the route Attingal-Palode 
for several years. -When sanction for renewal, 
was grantedin April 1962, the Kerala State 
Road Transport Corporation filed Orginal Peti- 
tions before this Court against the renewal 
of the permit to the. petitioner in respect of 
K. L. T..1725 and against some other opera- 
tors in the Trivandrum district to: whom aiso 
renewals were grented:. For reasons stated 
in the Original petition, the petitioner coud 
not renew the pérmit which expired on 20-8- 
1964, Thereupon, the petitioner submitted 
Ext. P-1 application dated 11-10-1965 betore 
the 2nd respondent-Regional Transport: Au- 
thority, Trivandrum for re-issue uf "e pe mit 
condoning the deley caused ‘in applying <for 
renewal in time. The 2nd respondent ~ n- 
sidered Ext. P-1 application at ‘its meeting 
held on 11-10-1965 and ‘took Ext. P-2 ʻi ci- 
sion stating that ‘the petitioner did not make 
an application in time ‘for renewal-‘of œ% 
permit and the petitioner ‘applied for a fresh 
ermit. By Ext. P-2 the renewal was refused 
by the 2nd respordent, e 
2. In :196£ the 2nd respondent by 
Ext. P-3 decision decided to invite applications 
for a stagé carriage permit on the route -in 
uestion. The petitioner made a fresh ap- 
plication. .Three new’ entrants including the 
Ist respondent also submitted applications. 
The applications came up for consideration 


by 


' before the 2nd respondent at its meeting h 


on 28-9-1970 and the 2nd respondent 
Ext. P-7 decision granted a permit to 
Ist respondent. Gn the very same day, by 
Ext. P-6. decision the'2nd respondent granted 
the petitioner a temporary permit on the 
very same route with an extension upto 
Vakkom.. a a 

3. Against Ext.: P-7 the petitioner fil- 
ed an.appeal before the 3rd respondent-State 
Transport. Appellate- Tribuna] which by. Ft. 
P-8 dated’, 31-8-1972 dismissed. the above ap- 
peal and confirmed Ext.'P-7.order of thé 2nd 
respondent. It is against Exts: P-7 and P-8 that 
the petitioner has approached this Court w 
this Original, Petition, -". pe 7 - oi 

4. ``- A: counter-affidavit has been filed 
by the -Ist- respondent. . The statement. in 


the’ 


- fe 
a 


8 Ker. [Prs. 4-6], R. K V. Motors & Timbers v. M. V. B, Kurup (Narendran J) &. L R; 


` Para. -2 of the said counter-affidavit is that 
- though the petitioners permit in respect of 
-Wéehicle K, L. T. 1725, was renewed on 21-3- 


1962 for a period of three years ‘from 21-8-61, ` 


as the .peticioner did not produce the records 
the. renewal granted by. the 2nd respondent 
‘was not given effect to. From 20-8-1964 the 
petitioner did not’ even apply for renewal. 
Without doing that, the petitioner submicted 
_ a sue motu application for a pucca permit on 
- the route in question. Thė -2nd_ respondent 
considered that application as per-Ext. P-3 
and. decidec to invite applications for. the 
grant‘ of a stage carriage permit on the route 
Iv. question. Against Exts. P-2.and P-3- the 
petitioner did not take any. further ‘steps. The 
- 2nd respondent granted a temporary pesmit 
` to the Ist respondent from 8-10-1969 to 7-2- 
1970 and thereafter a re-issue was granted for 
‘four months. The assertion’ in Para, 7 of the 
counter-affidavit.is that. the Ist ‘respondent? is 
_ better qualified than the petitioner. Moreover, 
the- petitioner is.a flee: owner with several 
buses on the same route, It is also stated in 
para. 8 of the counter-affidavit that the peti- 
tioner was a defaulter at. the time of the°grant 
of permit to the Ist respondent and that- even 
thereafter the petitioner.continites to be a de- 


faulter on various’ routes... 4107, i 


5. „The ‘jearned counsel for the peti- 


tioner contends that the 2nd respondent acted - 


arbitrarily in granting: the permit to the 
Jst respondent as .per-Ext, P-7, The 2nd res- 
pondent did not take into consideration | any 
of the matters which are. mentioned in. Sec- 
tion 47 (1) of the Motor Vehicles Act. The 
2nd respondent ought'to have held that the 

etitioner. is the only qualified person entitled 
or the permit among the applicants consider- 
-~ ed by it. The 3rd respondent failed to con- 
` sider the question whether the Ist respondent 


is entitled to get the permit in the light of. 


-` the provisions contained. in the.Motor Vehi- 

‘cles. Act and the Rules in preférence to the 
petitioner. In support of his contentions; the 
learned counsel for the -petitionez relies on 
two decisions of this Court in C. Kunhikutty 


v. S. T:-A: Tribunal, AIR. 1964 Ker 258 and - 


Anamalais Bus Transport (Pvt.) Ltd..v. Kunhi- 


v. S. T. A. Tribunal, AIR 1964 Ker. 258 -> 


Govindan Nair J. (as he then was) said: 


“Maintaining healthy competition was not 
a valid ground for ignoring his’ claims and 
_ granting the permit- to thë applicant who had 
obtainec 
A, unless the conclusion: was reached that the 
arant of a further permit to A would be against 
‘public titerests.7 .. > ¢ Eo i 


, 


Yn the above.case the Regional ‘Transport Au- 
thority allotted the. highest marks among -the.. 


applicants. to applicant No.7 but-denied the 


permit to him.on the ground that in the, 


interest of maintaining healthy competition his 


- claims to the route should: be rejected. Ir. 


- Anamalais Bus Transport (Pvt,) Ltd. v. S. T. 


A, Tribunal, 1961 Ker LJ 1135, this ‘Court has 


said that an applicant can be denied.‘a permit 


. who is a new entrant skould be given 


nearly 509% of the marks-obtained by . 


on the ground of monopoly only when . the 
grant of a further permit to him would be 
against public interests. The-learned counsel 
for the petitioner points out that the reason. | 
given in Ext. P-7 decision granting the permit. 

to the Ist respondent is- ‘tọ have healthy com-:# 
petitions:on the route.’ But it is to be noted- `- 
that the 3rd respondent has taken the view 
that in the-absence of healthy competition 
public interests can hardly be served’ > 
. 6. The. learned counsel for the Ist 
respondent points out that the concentration 
of permits in the hands of the petitioner who 


is a fleet: owner will not be in the: public in-- 


terests. Hence Exts. P-7 and P-8 which 
reject. the pétitioner's request for a further 


' permit on the ground “that there will be no 


healthy competition on the route and hetice - 


. public interests: ‘will ‘suffer. are perfectly legal 
-and valid. The learned ‘counsel also points-out 


that the route in question: being a short route 
under Rule 177A (8) (a) the first respondent | 
the 
permit.- Since there is no ‘illegality or irre- 
gularity on the part of the-Regional Transport . 
Authority or the State Transport. Appellate 
Tribunal there is no error-of law apparent on. 


the face of-the record to enable this Court 


to.-interfere with Exts. P-7 end P-8. The. 
learned counsel. for the Ist respondent relies 
on the decision of the Supreme Court in Sri 
Rama Vilas Service v: Chandrasekharan, AIR 
1965 SC 107 wherein“Gajendragadkar J. (as 
he then was) speaking for the Court has’ said: 

_ “There can be no doubt. that in granting . 
a permit, the appropriate :authorities. under 
the ‘Motor Vehicles Act are required to “con-” 
sider .the interests of: the public ` generally 


under Section ‘47 (1) (a), and in assessing the - *. 
'. merits of an individual. applicant: for a permit 


on any. route, it would be open to the appro- 
priate authority to enquire whether the ser- 
vice which the individual applicant would 


- render to the public if he is given a permit 


would: be efficient arid satisfactory or not. In 
dealing with this aspect of the matter, it would 
not be irrelevant for the appropriate authority 


to hold that if any applicant is or would be - ..” 
in the position of a monopolist if a permit was . ` 


grauted to’ him, he would be liable to neglect. 
the interests of the public ard may not be. 
very keen on taking all steps to keep his ser- 
vice in good and efficient order. Absence of 
any competition ‘from another bus-operator-on 
the route is likely to develop a feeling of com- 


- placence in the monopolist and that is a factor. - 
-which the appropriate authority can certainly 


take into-.aecount, -Therefore.-it cannot -be’ 
urged that in taking’ into account the fact. 
that the appellant was a monopolist on a part. _ 
of‘the. route, the Appellate Tribunal has been 
influenced by any irrelevant fact”. i 5. - 


‘Tn support of his.contention that there-is-no * 


reason, why. this Court should ‘interfere.. with 


Exts. “P-7 and P-8 in thesé proceedings; the 
learned counsel has referred to the: decision 


of the Supreme Court. in Syed Yakoob v.-K. .- 
S. Radhakrishnan, AIR 1964 SC 477: wherein 
the Supreme Court said: 7) 


a 


1976 


if the’ Tribunal had given reasons: for its tind- 


ing the failure-of the Appellate -Tribunel tc 
give a-reason in that behalf. or to refer spe-. 
cifically to the évidence adduced. by B voule 


“not by itself, constitute:such an-error_m -itt 


decision as‘to justify the issue ofa writ of cer- 


ticrari under ‘Article 226.” ` ` 


_ The learned counsel then referred to.the deci- . 


sion of this Court in New Kerala Bus Trans- 
ports v. R. T. A, Cannanare, 1965 Ke- LT 
1039 wherein this Court relying. oni. thè deci- 


sions of the- Supreme Court-has- said that ic - 


will be open to the Tribunal to choase a new 
entrant in:the interests of the public. In the 
above jud 


vice (P) Ltd. v+ Chandrasekharan, AIR 196% 
SC 107 wherein it, has been held that excou- 


- raging bus operators who.do not own’ a flee: - 


.of buses and hada aa monopoly om the 
route is consistent with tke interests o= the 
general public, has been extracted. The-kearn- 
ed counsel also referred tc three unrepcrted 
, decisions of this Court in V..S. Ramakrishnar 
v, P. L. John (O. P. No. 8804 of 1269). 


Modern*Bus Transports v. Regional Trarspor- 


‘Authority (O. P. No. 463 of 1966) and K. 
Thomas v. Regional 
(Q..P, No. 3005 of 1972), --In: V. S. Ramakti- 
shnan v., P. L. John (O. P. No. 8304 of -269 
'my -learned brother Balakr:shna Eradi- J. . Ras 


said that merely becauše ore ‘has a-temp—rary., 
“permit on some route for.a short "period rhe, 
will'not cease to be a new entrant. =. In Medern: 


Bus Transports v. The Regional Transpor Au- 


thority (O. P. No. 468 of 1956) an order deny--. 
ing a permit to.a fleet-owner and<gracting” 
the same to another operator who had only. 


one -other’ permit. was challenged. Gov-ndan 
Nair J. (as-he:then was) repelling the cocten- 
tions of the petitioner held: es 

... “According to the “Regional 
‘Authority, the Srd respondent who had onir 
one pani should, be preferred because this 
will help what the Regionaj Transport Au- 


thority termed. ‘healthy .cornpetition’./:. .: 

_.....Lhe appellate’ authority’ decided th 

.case on the ground that the policy of pre- 
ferring an operator is a method: permitted by 
Section 47 of the Motor Vehicle Act which 
lays down the paramount  consideratica “in 
these matters as public interest. The 


` neous matters. weighed’ with the:authorities o7 


that the basic principles have not been borme ` 
in mind or. have been mis-understood or mis- ` 
applied in. choosing ‘the’ 8rd respondent. . 
therefore. I do not think. there is any igreunc ~ 


- for interference in these proceedings wnder 
. Article 226 of the Constitution.” 
7. ~The. learned. cotinsel for the seti- 


tioner answering. the.contentions of the un- 
the . 


sel for the Ist respondent stressed that 
reasoning in the orders questionéd is bad The 
2nd respondent ‘has'stated only one ré=son. 
namely, healthy- competition, The Regiona. 
© Transport’ Authority.zhas~ not ‘considerec the 


wo 


+i Narayanan v R, T. A.,.Cannanore - 
“That though it would have:been tetter. 


the - ples_for the 
ient- a passage from the dee-sior - 


i . given the'-go-bye 
of the Madras High Court :n Rama Vilas Ser-. `- th 


X& be no. order as to- costs. 
Transport Authority: = i ae 


Trarspor- 


real. 

question has always been che interest of the ` 

public, | It is not poste to: say. that estra- 
g 


- 


Ker, 9 
interests of the -publiè in -rejeciog the peti- 


' tioner‘s ‘ application. 


8. - “Admittedly, the route in question. 
is á short route. ‘As: long as the. Ist respon™ _ 


“dent does not have a pucca permit, .he will ` 
. mot céase to be a new entrant: The peti- 


tioner is.a fleet owner. Prevention:of mono- . 
‘poly on the route and ensuringzhealthy com- 
petition erè all in the interests of- the public. 
Not only~--that-it is when there -is a healthy 
competition- on the route that the interests of 
the public are best sérved. So, heaithy com- 


-petition and ‘interests of the public are in- 


timately *conziected.*:. Hence the basic princi- _ 
ant‘ of a-pucca permit are not 
in this case by the Regiunal 
Transport Avthority .or the State -Transport 
Appellate Tribunal. -The grant in quesuon 
is strictly im accotdance with Section 47 of 


_the Motor Vehicles: Act, 1989 and ‘Rule 177A 


of the Kerala- Motor Vehicles “Rules, 1961. 
There is no error of Jaw:apparent on the face 


- of the record to warrant an interference by 


this Court under Article 225 cf the Constitu- 
tion, 5 et ge ge 
.... 9. .* For the reasons stated above, this 
Original Petition’ is dismissed. ` There will 
| Petition dismissed. 
_ . AIR 1976 KERALA 9 -) > ` 
_ -., K K NARENDRAN, je © = 
`. Narayanan and another, Petitioners v. Re- 


- gional. Transport ‘Authority, -Cannanore and 
‘ thers; Respondents: ~ os 


“u 0O. P,-Nos. 5169 and 5245 of 1974, D/- es 


14-3-1975. >. 0 oa 
" (A) Constitution of India, Article 226 —- > 


Alternative. remedy by way .of appeal provid- 
ed: by statute not availed — Impugned Order’ 
showing ‘that: subordinate authcrity has mis- 
construed. provision of law — No investigation 


. of disputed ‘facts involved '— Order can ; 


be interfered with under- Article 226 
— ((i) Motor Vehicles Act :(1939), Sec. 47 
(1) -Proviso--— (ii) Kerala Motor Vehicles 
Rules (1961), Rule 177-A (2)). A 8 

~- The High Court has always the jurisdic- 
tion under Article’ 226. of the Constitution 
to issue a writ of certiorari when there is an 
error of law apparent on the face of the record ` 


..in an-order-of.a subordinate authority exer- 


cising .quasi-judicial functions, © This- jurisdic- 
tion-does notdepend upon ihe, fact whether 


-athere is-or, there is riot an alternative remedy . 
‘ provided by the statute. “Normally as.a matter - 
~ of practice when there isan alternative re- 


medy provided by the statute and if the:same. 


‘is not exhausted High Court will decline to 
interfere, : But: this:is:not- ar inflexible rule. ` 


It is only. a` rule of: practice and not a rule 
of law. . Provided the ‘requisite grounds exist, 
certiorari will ‘lie: althoi.gh a iight of appeal 


has-been conferred by the statute. ~. 


_ IS/JS/D851/75/VSS * ` - 


10 Ker, [Prs. 13] Narayanan v. R.T. A., Cannanore (K. :K':Narendran J.) 


AIR 1967 SC 1401.= (1667).2 SCR.751- 10 
ATR 57) 8: SCR: 329 


* 
fiat ee, 


AIR 1964 SC 1573 = (1964) 7 SCR 1 ` I1 
1968 Ker LT 78 ~~ Ti 


AIR 1961 SC 15086 = (1962)'1 SCR°:758"" 8. 


SCR 742°" 10 


Transport Authority, Cannanore. is questios- 


ed were heard together. .- The., grievance of 


-o£ 1974 iis. 


- respondent, | | 
- carriage ‘permits. and ,-3: temporary per- 


8. 
tay Co. 254.. A, 
R ig ent 4% -also :pointed out. that the 3rd respondent-Co-. - 


ALR. 


the petitioners is against the grant of, a tem- 
poraryipermit by the- Regional Transport. Au- 


‘thority; Cannanore-Ist. respondent.. The ambit 


o: the. preferential treatment to be given to 
& co-operative society under section. 47 of the 
Motor Vehicles Act, 1939, arises for censidera-" 
tiom in these Original Petitions. ¢ The fate of 


`- these Original Petitions also depends upon a 


decision of the question’ whether the peti 
tipners can invoke the jurisdiction of this 
Court. ünder Article 226 of the Constitution - 
without: exhausting the alternative remedy pro- 


. vVidedby-the Statute; `... 


2:7: +. The: -petitioner in O. P; No, “5169 
a. Stage Carriage: =" Ope- 
rator within the ‘jurisdiction: of: ‘the Ist 
“holding: 9. pucca stage 


mits. He is operating a regular service in ths . 


_ Keothuparamba-Cannanore route for which ‘the 


temporary permit in’ question’ is -also ‘granted. - > 
The vacancy arose when one P; Satyabhama 


- who was eae a pucca permit could not 


put a suitable vehicle on the rcute. The case. . 
of. the petitioner-is that from 16-10-1971 till = 

25-11-1974 he was making arrangements ' for 
operating this route by sending his sparé buses 
though’ the: permit ‘used to be-issued in the 


-_ name ‘of the-'sdid Satyabhama, Proprietress, 


Anil ‘Roadways, Cannanare for technical.re- -~ 
asons. Ext, ‘P-1 series (14 in number) produc- 
ed. in: the. case: shows that temporary: permits 


` were. issued. for the buses. mentioned ix’ ‘the 
Original ‘Petition as belonging-to the peti- 
: tiongrin..the.Gannanore-Kinavakkal routè ‘The 


petitioneristates- that for the period 28-38-1974 


~ o te:25-IE1974. temporary permits in the‘route 


Cannanore-Kothuparamba were issued in his 


_ Tame-inrespect(of:vehicle K:'Ts.‘C. 8747 by 


the 2nd ‘respondent when the:sanction for the 
t of æ pucca permit to the ‘said P. Satya-. 
hama was again :révoked ‘for ‘not producing 
a suitable vehicle. > = >. aa 
3.  -The'petitioner’s case“is that ‘he 
purchased: a new vehicle K: L.-H. 2496 for 
operating this route. ‘The: Ist respondent 
instead of taking regular ‘steps‘for the grant 
of a pucca permit on the-route- proceeded to 
grant a temporary permit in the route though: ° 
the petitioner’ was operating on ‘the route: 


Seven applications including those of’ the 


_ - petitioner and the 8rd respondent for tempor- 
a ary permits came up fer consideration before 
ihe: 


Ist respondent on 28-11-1974: The peti- . 
tioner entered appearance through counsel and 


- Pointed. out that ‘the petitioner who' possessed: 
a. 1974 model vehicle was the best: qualified 
- gpplicant:and he was 


already ‘operating the 
route: in question from 16-10-1971. It was 
operative: Society, did" not have aš: ‘much’ 
qualification as -the pétitioner” was‘having. ~ 
But the-Ist' respondent. granted. a temgorary 
permit to the 8rd respondent and it was under. 
ths above ‘circumstances that the petitioner. 
filed this Original Petition -agaitist the above: 
grant.. Subsexuent to tke filing of this Ori- 
ginal Petition, the etitioner `- produced: 
the proceedings of. the`Ist- respondent dated 


- 


1976 
93-11-1974 granting the temporary permi as 
Ext. P-2, The petitioner has sought fo- a 


writ. of certiorari to quash Ext. P-2.. 


‘4, - The 8rd respondent has filed we 
counter-affidavits, one in the C, M, P. a 
the othér'in the Original Petition: The s-ate- 
ment in’ dara: 6 of the first counter-afficavil 
is that the temporary permi: was already -ssu- 
ed to the 3rd respondent as” per Ext. R-I 
and the vehicle*has commenced operation Or 
96-11-1974, . The statement in paragrap $ 
of the above counter-affidavit is that the Src 
respondent is a Stage Carriage Operator vith. 
8 pucca permits covering the entire rout by 
its existing service. It is-further alleged that 
the petitioner applied for zhe ‘permit im res- 
pect of a 1966 mode} vehicle, that the E-oac 
sheet showed that the-petitioner suffered one 
punishment and that there were arrears o tar 
ie from the petitioner. The assertion it the. 
second counter-affidavit is that the petitoner 
was not better qualified than the responec nt- 
society, The petitioner has filed a reply affi- 
davit answering the contentions raise 
counter-affidavits. It is pointed out. in mara- 
graph 2 that the 8rd respondent had suftrec: 
see punishments during the course of one 
year. A se O 

5. The petitioner in O. P, No. 324 
of 1974 is an operator who possesses no [cece 
permit on any route. He has got a -371 
model vehicle and he has operated subsRut- 
ed services on various routés on `a numb = o7 


‘ 


occasions and on the route’!n question pamely - 


Koothuparamba-Cannanore. The  petitcone- 
and six others applied for the temporary per- 
mit but the Ist respondent by Ext, P-1 pro- 
ceedings dated 23-11-1974 granted the permi 
to the 2nd respondent-society. The case o7 
the petitioner is that the route in questior be- 
ing a short one new entrants like the zeti- 
toner are to be preferred under Rule 17" (7 

of the Kerala Motor Vehicles Rules, 1961 anc 
2nd respondent being a feet owner hering 
8 pucca permits cannot be granted the *em- 
porary permit in question. The statemeat in 
the couriter-affidavit filed by thé 2nd respon- 


deut is that under Rule .177 (A) (2) of the- 


Kerala’ Motor Vehicles Rules, 1961 and ider 
Section 47 (1) of the Motor Vehicles Act, -938 
the Regional’ Transport Authority made the 
statutory preference in favour of the sacietr 
assuming that all other applicants had al 
necessary qualifications. I+ is pointed oat in 
para. 5 of the counter-affidavit that b-iore 
invoking the extraordinary jurisdiction oz this 
Court under Article 296 cf the Constitation 
the petitioner ought to have exhausted tk al- 
ternative remedy available under the Ac. 


6. The parties and exhibits are =fer- 
red to in this judgment as they are in G. P. 
No. 5169 of 1974. 

7. Shri. K. Neelakanta Menon, larn- 
ed counsel for the petitioner in O. P. No. 5168 
of 1974, refers to the proviso to Sectiou 47 
of the Motor Vehicles Act, 1939 (hereinafter 
referred to as the Act) and Rule 177A (3) o 
the Kerala Motor Vehicles Rules, 1981 (s2re- 


Narayanan v. R. T. A. Canrano-e (K. K. Narendran J.) 


ir the * 


[Prs. 3-7] Ker. LL 


inafter referred to as the Rules) and contends 
that an absdlute preference to a co-operative 
society is not contemplated by the Act, and 
in view of the fact that the petitioner is more 
qualified the Ist. respondent went wrong in 
rejecting’ the. pétitioner’s application. The 
proviso to Section 47 (1) of the Act reads: 

“Provided that other conditions being 
equal,—* a eee 

(a) an application for a stage carriage 
permit from the Kerala State Road Transport 
Corporation shall, as far as may be, be given 
preterence over other applications; and 
(b) subject to clause (a), an application 
for a'stage carriage permit from a co-operative 
society registered or deemed to have been 
registered under any enactment in force for 
the time being shall, as far as may be, be given 
preference over. applications {rom individual 
owners.” : 


S. 
Rule 177A (2) of the Rules reads: . 


“In granting permits, other conditions be- 
ing equal an application for a stage carriage 
permit from a Co-operative Society registered 
or deemed to be registered under any law 
for the time being in force shall, as far as may 
be, be given preference over applications from 


n 


individual’ owners.”:. 


-The learned counsel relies on two decisions 


of this Court in Private Motor Workers In- 
dustrial Co-operative Society v, State Trans- 
port eee Tribunal- {1961 Ker LT 553) 
and. Malabar Motor Transport Co-operative 
Societies Ltd. v. State Transport „Appellate 
Tribunal, (1968 Ker LT 78). In Malabar 
Motor Transport Co-operative Societies Ltd. 


v. State Transport Appellate Tribunal. (1963 


Ker LT- 78) M. S. Menon C, J., speaking for 
the Court has said: | es 


ee 


It is clear from. the proviso that the fact 
that an applicant is a co-operative’ society 
can be used only to tilt the scales in its favour 
when they are equally balanced and not for 


_ earning marks in a comparative evaluation as 


indicated in paragraph 2A (5) of the. Madras 
G. O. ‘dated 26-4-1956, In other words there 
is a clear.conflict on this aspect between the 
G. .O, and the proviso.” A 
In Private Motor Workers Industrial Co-ope- 
rative Society’ v. State Transport Aea 
Tribuna] (1961 Ker LT 558) this Court said:- 
'. “Tf that be so, the proviso to Section 47 
of the Motor Vehicles Act can have no appli- 
cation! What the proviso says is that an ap- 
plication from a Co-operative Society shall, 
as far as may be, be given preference over 
apone on from individual owners, provided 
e otþer conditions are equal. on consi- 
dering the merits of the respective claims 
is found by the S. T. A. T. that respondents 
3 and 4 are definitely more qualified, this 
question of preference on the ground of being 
a. co-operative society does not arise”. 
The learned counsel points out that the Ist 
respondent has not compared the rival claims 
of the applicants. and this has greately affect- 
ed the rights of the petitioner for a pucca 
permit. in the route. The learned counsel 
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: has relied on thei decision of this Court >in 
. Joseph v. Serapathi (1970 Ker L. T. -1102) 
‘wherein Raman Nayar‘. J. speaking -. for 
the Court ‘has.said: = °° =. a 


“Once apermanent need-is. found, a tem- 


-- § < On the question that. the petitioner 


. 'has:a proached this Court: without- exhausting. 


Court said:. -- ; 


t.s. ee oe ee ww a 


eand the petitioner relief ‘notwithstanding `- 
h 


e existence of: an ‘alternative remedy. : We 


Court, «and that’ in a- matter ‘which is’ thus . 


` comes up before the Court”? . ; 
` ‘In State of Uttar Pradesh `v, 12 

Nooh (AIR 1958 SC 88).Das C.:J. speaking 
for the Court said: 9 +° 7., 5o 3 aTi 


' “Tt is well: established that, provided the 


requisite grounds exist, certiorari will lie al- 
eak a Tehi of appeal has- been conferred 
by statute. The fact-that the aggrieved party 
has another and adequate remedy may ` be 
taken into consideration by the. superior 
court in arriving at a conclusion as to whe- 
ther ‘it should in exercise -of its 
issue a writ of certiorari to quash the pro- 
ceedings and decisions of inferior courts sub- 
ordinate to it and ordinarily the superior 
court will decline to interfere until the .ag- 


_ equate, legal:remedies.” 22 o se o o 
` The learned counsel further-contends that the: . 
order of thé Ist respondent’ does not conta: `p 


„permit should: show that the 
“applied its mind to thé -real ‚question involved. 
. Lhe’ learned ` 


_. Regional 


discretion, ` 


~ 


ALR. 
grieved party has exhausted his other. štatu- 
tary remédies, if any.. But this rule tequinng 
the exhaustion of statutory remedies’ ‘before 
the writ will be. granted is a rule of poucy, 
convenience and diséretion rather -than'a rule ` 
of law. and: instances’ are numerous Wh&e writ 


. Of certiorari’ has, been ‘issued in spite of the 


fact: that the aggrieved ‘p 


Ay pad Sener, ae 


a discussion ‘of the relevant, factors that havé 


permit..-The. learned: counsel has refe-red. to 


= to be.taken into consideration: in granting: the- 


‘the deciston“ of the: Supreme Court ic P, B. 


~ - ` oo» . 


Pyt. Ltd.v.-S2.T. A... Tribunal, Punjab (AIR . 
` 1974: SC. 1174)" wherein- Bhagavati J, speak- 


ing for the Court has’ said: 


. Transport Appellate Tribunal any discussion 


“* ep ese anvnas 


t 


` „counsel for.the’ petitioner in:0. P. Nc. 5245 | 


€ inter- 
preted in the light of Section~47 of the. Act 
the words used in Section 47 are. “as far 
as may be”. The route in question being a 
short route, the preference must be in favour 
of the petitioner who is a ‘mew entrant. It ig 
also’ submitted . that the order. granting the. 
Ist ‘respondent 
counsel relies ‘ona decision ` of 
this Court in New Kerala Bus ‘Transports y, 
Transport. Authority, Cannanore ~ 
1965: Ker LT 1089), In. this decision, ‘Govin- 
an Nair J. (as he then. was). speaking for the | 
Court. said: © 7 | oe 
. “Speaking generally and in a broad way, 
‘it could not be seriously denied that: encourag- 
ing bus operators who do not own a fleet of 
buses .and. discouraging monopoly on the 
route is. consistent. with the interests of the © 
general public which is of paramount , 
portance under Section 47 (1) (a): It follows l 
that it will-be open to the Tribunal to choose 
-a new entrant in the interests of the public”. - 
On the question’ of -not exhausting’ the alter- 
native remedy provided by the statute the 
learned counsel relies on the decision of the 
Supreme Court in State of West Bengal v. 
North Adjai Coal Co. Ltd, (1971) 1 SCWR 


im- -` 
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133), In the above decis.on, J..C..Shah C.. 68-C-and 68-D of the Act. -A ‘contention was 
J. speaking for the Court has said:: ee a Lata orders epee eae 
= + “Tt is urged.that the High Court wes in- ‘te, schemes- do ‘not show- that tae, aulno 
‘competent io entertain’ the rit petition be- es a lied: its mind oe og aries l 

= cause the respondent had failed to exadust. $00 Se eee ae a icient: adeguate 
the statutory remedies permissible unde--the _ PUTPOSSS O Pd: ng, me OE E : ae 
Bengal Finance (Salesi: Taxi Act:,- It was sub=- economical’ and properly co € n ie ‘ling 
mitted that a revision application lay ‘to’ the . port ba ak ; a OPE e er eres 
Board of Revenue and without moving ‘the^ - ‘© #POve.contention Sais" < 

- Board of Revenue, thé respondent’ could nót. - 
file ‘petition’. before.the ‘High Court. There ņ 
is no. substance in this- contention: It is true. . 
O38 ie entertained the Bich Court woubl int’ 9f fact as a condition precedent to its- fina 

_ sist that the Patty- aggrieved by the order of - °% der, As stich no express-finding as envisag 
a quasi-judicial Tribunal should have recourse 
to the-statutory authorities, which have power 
to oye -relief. But that is a rule of practice 
and not of jurisdiction. In apppropriate =ases 
the High Court may entertain a. petition’ even 
if the aggrieved, party has not-éxhausted the 

-remedies available under a statute befor2 the 

‘departmental authorities, In the present 
case, in the view of. the High Court, a case ` 


* 
w s 


~. “There is no express provision -in -these 
two. sections laying down that the authority 
hearing objections: must come‘to some findi 


Section 68-C read with Section 68-D that the 
. scheme provides an efficient, adequate, econo- 
mical and properly co-ordinated road transport 
-service. `` Besides::we. are of opinion that the 
-whole object’ of ‘héaring-objections under Sec- 
.tion 68-D..is:-to ‘consider whether the scheme’ 
provides an efficient, adequate, economical 
and properly co-ordinated road transport ser- | 


ed in the American cases is necessary under -` 


was made out for its interference with the 


order passed by the Deputy .Commissionér. - 


and there is no reason to hold that the High: 


_ Court had not properly. exercised jurisdiction 
in this ‘case. The facts were apparenti” not 
- in dispute, and the only question was whether 
in the facts; and circumstances of the case. 
the respondents, were entitled to the exemp- 
tion claimed by them, Ir. the. circumstances 
the High Court cannot be said to have acted 
improperly in ‘entertaining the petition wnder 
Article 226.”. . fee A 
` , The learned counsel: points out that ther2' are 
no disputed questions of fact to be decided in 
deciding the validity -of the order of the Ist 
respondent. dated 23-11-1974. That the route 
in question is a short route and that the peti- 
tioner in O. P. No, 5245 of 1974 is a-new en- 
trant are not facts which are in dispute. ‘It- is 
also clear from -the order- of-the Ist respon- 


dent that the Ist-respondent has not ever -ad* - 
hat on-y when other con- © 


_verted tó the- fact t 
ditions are. equal an applicant who is.a con- 
-operative society can’ tilt . the - scales- in. its 
favour, ERS on e 7 ee 


- 10. | 
counsel for the 3rd respondent in O, P No. 


- 5169 of 1974 and responcent No. 2 in O.P.- 


"No. 5245 of 1974, contends that it is immate- 
vial whether the Ist respondent has stated 
in the. order. that. other conditions of the 
grantee-society and the petitioners in the -two 
original petitions are equal:or not. Unisss it 
“is shown to be otherwise. the presumption 
will be.that other conditions are equal. The 
learned cousel relies on thedecision oZ the 
Supreme -Court in C..M. P. Co-operative 
Societies v. ‘State of Madhya Pradesh (AIR 
1967 SC 1815) and contends that no express 
finding that other condit-ons are equal is 
necessary to make the order valid. The cbove 
= ease arose from ân order of the Government 
` of Madhya Pradesh modifying. a schem= for 
State Transport undertakings under Sections 


Shri V. Sivaraman Nair, learned. 


. by way of a regular appeal. 


vice. After hearing objections the State Govern- 
ment, or the. officer authorised by it has. either 
to approve or modify or if’-necessary, to re- 
ject. the: scheme.. Where thé scheme is- ap- 
troved or modified. it- necessarily. follows in 
our opinion that it has :-been found to provide — 
an. efficient, adequate, economical and. pro- 
perly co-ordinated transport service; if it is 
not of that type; the State Government or 
the authority appointed to hear objections 
would reject it. In the abserice of a provision 
requiring an express finding in these two sec- 
tions it seems to-us that the very order of the - 
State Government or the authority appointed 
by it to hear objections must be held to mean 
either, where the scheme is approved or modi- . 
fied, that it subserves, the purposes mentioned 


-in Section 68-C,- or, where it is rejected, that 


it does not subserve the purposes. Section 


-68-D (2) does not require in our opinion any 
‘express finding, and even if there is none in 
‘the present case; it would, not invalidate the 
‘orders passed 


‘by the authority hearing the 
objections”. . f Maes iad co fs 


Referring to the decision of the Supréme Court | 
in State. of West Bengal v, North. Adjai Coal 
Co. Ltd, ((1971)-I SCWR 188)-relied. on by 
the petitioner’s counsel,.the learned counsel 
for the respondent submits that if an investi- 
gation of facts is necessary the remedy is 
The learned 
counsel further submits that.no ‘indication of 
the subjective . satisfaction of. the authority 
need be there in.the order and a presumption 
can be there that the authority was’ satisfied 
on the.faets and circumstances of the case 
before the order was issued. The learned. 
ec unsel also relies on the following decisions 
of the Supreme Court in Thansingh v. Super- 


_intendent- of Taxes (AIR 1964 SC 1419) and 


Tata Engineering and Locomotive Co. Ltd. 
v. Assistant Commr. Commercial Taxes (AIR 


` 1967 SC 1401). In- Thansingh v. Superinten- 


dent: of Taxes (AIR 1964 SC 1419) Shah J. 
(as he then was) speaking for the Court said: 


i) 


* 7 -` 
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, order is immaterial. Moreover, Section 62. does 
_ not insist that reasons should 


set up... vo. at a Boi 
In Tata, Engineéring and Locomotive Co. Ltd. 


v. Assistant Commr, of -Commercial* ‘Taxés. 


(AIR 1967 ‘SC 1401) Hidayatullah -J, (as “he 
‘then was) speaking for ‘the _ Supreme ‘Court 
said: * ~ : a OE = 

- “In spite of the very wide terms in which 
this jurisdiction is conferred, the High Courts 
have rightly recognised certain limitations on 
this power, ` The jurisdiction is not appeél- 
late and it is obvious that it cannot “be a’ sub- 
stitute for the ordinary remedies at law. Nor 
is its exercise desirable if. facts have to be 
found on evidence. The High Court, there- 
fore, leaves the party aggrieved to--take re- 
course to the remedies available under -the 
ordinary law if they are equally. efficacious 


and declines to assume jurisdiction to énable’ 
such remedies to'be by-passéd, To these there. 


are certain such 


excephon is 


exceptions, » 


OE 
' where action 


out the sanction of Jaw. In such a case, the 


High Court may interfere to avoid hardship: 


to a party which. will. be unavoidable if the 
quick and more’ efficacious-.remedy envisaged 
by Article 226 -were not allowed to’ be in- 
voked”. ~- . B 
The learned counsel also referred to the de- 
cision of the Supreme Court in H. C, Nara- 
yanappa v. State of Mysore (AIR 1960 ‘SC 
1073) and contends that though under Sec- 
tion. 68-D of the Act. the .State Government 
is to act judicially, absence of detailed reasons 
in the. order cannot- be reason for. challenge 
in Supreme Court. The learned counsel also 
has a case-that no interference can be.made 
as Jong as there is no manifest injustice and 
in this case no manifest injustice is caused. It 
is alse pointed out that under Rule 177A .of 
the rules all orders granting permits are ‘to 
be accompanied by a tabular statement con- 


taining the marks awarded to each applicant | 


and the reasons for. awarding marks ‘and in 
view of this fact the absence of reasons in the 


is ` being: 
taken under an javalid law or arbitrarily with-. 


ALR. 


e given; in 
the ‘order. The. learned counsel contends 
that reasons need be given only when.a per- 


, mit is refused and even in that case absence 
of detailed reasons; ;cannot. be a reason for 
_vinterference. In support of this contention 
‘the learned counsel reliés’ on. the decision. of 
: the Travancore-Cochin High. Court in an 
AIR. > 


soe 4 + 


Menon v; Secretary, R.T.B. Trichur 
1957, Tray Co. 254) wherein it has been said: 


t 


+ 


¿a “Where reasons. are’ given. by -the Road 
Traffic Board in the .order-refcsing ansappli- 
“cation for permit the‘fact that.the order could _ 

with advantage have been-written, in“asmore .__ 


detailed and elaborate fastiion is nò reasén to 
hold that it does not comply with.,the:pro-: 
visions of sub-section -(7)..of Section 57 of 
the Motor Vehicles Act, 1939”. ok 

Il. «Shri K; Neelakanta Menon; learn- 
ed_ counsel -for :the’ pétitioner, in -his reply 
refers to the décision ‘of the Supreme Court 
in P. B. Pvt. Ltd. v. S. T. A, Tribunal, Pun- 


“jab (AIR 1974 SC 1174) and contend: that 


the main considerations in ‘the grant ‘of both 


‘pucca permits and temporary permits are the 
- same and the failute‘to' take into account any 


of these considerations and “proceeding as if 
the stage carriage permits are a largesse to 
be divided fairly and ‘equitably among the 
rival claimants is a wholly erronesus approach: 
The learned counsel also referred to.the de- 
cision’ of the Supreme Court in B, Rajagopala 


v. S, T. A. Tribunal (AIR 1964 SC 1573) in 


support of his contention that'the quasi-judi- 
cial function exercised by the Regional Trans- 
port Authority is subject to the-jurisciction . 
of this Court. A decision of my learned bro- 
ther George Vadakkel J. in P, E. George ^v. 
R. T. A. Palghat. (O. P. Nos. 1256-and 1258 
of 1974 (Ker) was also pressed into service 

y the learned counsel, In the above deci-. 
sion George Vadakkel J.. said: - $ 


. “The order-is:a eryptie and laconic order. 
Itris not a speaking order. The Rezianal 


‘Transport Authority: has failed tò ‘consider. 


the rival claims of the applicants Nos. 2,4 to 
6 (both inclusive) and’8 to 12 (both inclusive). - 
In a nature of the order it-has to be set 
aside”. - 


In the above case the petitioner in one of 


the original petitions approached this Ceurt 


without filing an appeal from the order of the 
Regional Transport Authority, l 


- I2. Shri M. P. Menon, learned coun- 
sel for the petitioner, ‘points out that the re- 
lief claimed, in the origina] petition isa writ 


of certiorari to quash Ext. P-I. Rule 177A 
(2) of the rules does not’ mean that irrespec- 
tive of qualifications a co-operative: society 
should be. given preference in the grant of 
permits. Section 47 of the Act also does not 
insist so. So, the Regional Transport Autho- 
rity has really misconstrued ‘the provisions..of 
law when it grants. the permit to the res- 
pondent-society saying thatas per R. 177A (2) — 
preference has.to be given to the co-operative 

society.. This is an error of. law apparent 


1976 ` 


on the face of the record. The Jearned coun- 
sel also points out that the decision of the 
Supreme Court in C. M, P. Co-operctive 
Societies v. State of Madhya Pradesh (AIR 
1967 SC-1815) relied on by-the counsel for 


the respondent-society is not applicable tc the - 


facts of this case as the decision questioned in 


that case was a policy decision of the Gov ern- 


ment, 


13. On a consideration of the con- 
tentions advanced by the counsel appecring 
in the case in the light of the facts and cir- 
cumstances of the case, I come to the follow- 
ing conclusions, The High Court has always 
the jurisdiction under Article 226 of.the on- 
stitution to issue a writ of certiorari When 
there is an error of law apparent on the face 
of the record in an order of a subordinate’ aú- 
thority exercising quasi-judicial functions. This 
jurisdiction does not depend upon the fact 
whether there is or there is not an alternative 
remedy provided by the statute. Normal y as 
a matter of practice when there is am elter- 
native remedy provided by ‘the statute and 
if the same is not exhausted this Court will 
decline to interfere, But-this is not ar in- 
flexible rule. It is only a rule of. practice and 
not a'‘rule of law. ‘As‘said by Das C. J, 
provided the requisite grounds’'exist, certio- 
rari will lie although a right of appeal has 
been conferred by the statute. In a case like 
this where it is clear from the order itself that 
the subordinate authority has misconstruzd a 
provision of law there is no reason why this 
Court should refuse to exercise the’ discretion 
vested under Article 226 of the Constitution, 
simply because. the petitioners have noi ex- 
hausted the remedy of appeal provided b~ the 
statute, Moreover, no investigation on disputed 
questions of facts is necessary for giving < de- 
cision. For that reason also, this Court can- 
not refuse to exercise the discretion vested 
under Article 226 of the Constitution, On 
the merits also the order is wrong. The Re- 
gional Transport Authority has -proceeded on 
the basis that if'a co-operative society 3s an 
applicant for a permit, as per Rule 177A (2) 
the permit has to bë issued to that co-operat- 
ive society -and that co-operative society clone 
irrespective of the fact whether the co-ovDera- 
tive society has got as much qualificaticy as 
the other applicants who are not co-opérative 
societies. This is not what is insisted b I 
tion 47 (1) of the Motor Vehicles Act, 1939. 
As per:Section 47 (1) of the Act, the mstters 
that are to be given due regard in consider- 
ing the application for a permit are those 
enumerated in clauses (a) to (f) of the sub- 
section. The proviso to Section 47 (1) only 
says. that an application by a co-operativ2 so- 
ciety shall, as fas as may be, be given pre- 
ference over applications from . indiv dual 
owners, ,. Rule- 177A of the Kerala, Motor 
Vehicles, Rules, -1961 -contains the gu ding 
principles to be followed in the’ matter ‘of 
grant of permits. As per Rule 177A (2) other 
conditions being equal an application for :a 

ermit from a co-operative society shall ` ag 
far as may be, be given preference ove: ap- 


' XK, K. Kuruvila v. 


_1972, D/- 31-1-1975. 


` Jenged the 


y Sec. 
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plications from individual owners, So it” goes 
without saying that an applicant who is a co- 
operative, society cannot. have a simple walk- 
over over applicants who are not co-opera-| - 
tive societies, In the words of M. S. Menon 
C. J., the fact that an applicant is‘a co-opera- 
tive society can be used only to tilt the scales 
in its favour when they are equally balanced, 
This is the aspect which has to be kept in mind 
in granting a permit to a co-operative society. 
There is no indication in the order that the 
Regional . Transport : Authority -has adverted 
to this aspect in granting the permit. On the 
other hand, whatever indication that is there 
in the order is that the, Regional Transport 
Authority has not adverted to this aspect of 
the matter which is the aspect which should 
be considered. The Regional Transport Au- 
thority has misconstrued the relevant. provi- 


- sions of the Act.and the Rules. - 


> 14, For the .reasons stated.‘above, I 
quash Ext. P-2 in O, P. No. 5169 of 1974 
and Ext. P-L in O. P. No. 5245 of 1974. The 
Ist respondent-Regional .Transport Authority. 
Cannanore.is directed to consider the ques- 
tion of granting the temporary permit in 
question afresh and pass orders in accord- 
ance with law. The Original Petitions are 
allowed. _ There will be no order as to costs. 


l Petitions allowed. 
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K; K. Kuruvila, Petitioner v. Union of 


India and another, Respondents. 


Original Petas. Nos. 5087 and 5281 of 

(A) Telegraph Rules’ (1951), Rule 2 (w) 
— Power to vary limits of local area — Tele- 
graph authority has such power even in ab- 
sence of express provision in Telegraph Act. 

Due to limiting local area from a radius 
of five miles to five Kilometres, a subscri- 
bers cornection went beyond the local area 
and he was required to pay more. He chal- 
owers of the Department to 
change the limits. Held: From the power to 
initially declare a local area there should be 
a power to cancel, modify or vary the same, 
This is clear from the provisions of the Gene- 
ral Clauses Act. .The Telegraph authority has 
therefore, power to vary limits of local area 
and, a subscriber can have no grievance. (AIR 
197i. Ardh Pra 166, Rel. on). {Para 3) 

: (B) Telegraph. Rules (1951), Rule 2 (w) 
— Notice — Variation. of local area — Even 
public notice is sufficient. 

It is inconceivable that ‘individual notices 
should te served on all the persons con- 
cerned, when there is variation of local drea, 
In’ such a case, public. notice: would meet 


requirements of justice. - ‘(Para ’4) 
_ Cases Referred: Chronological: ~ Paras 
ATR 1971 Andh;Pra 166 © 8B 


` 


FS/GS/C59/75/MBR: - 
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_ K: Sukumaran and K. K. Usha, for Peti- 
tioner in both -the Petns;....Central Govt. 
Pleader and. K. Prabhakaran, for Respondents. 


ORDER:— These are petitions by two 
‘different petitioners who were given telephone 
connections by the telegraph authorities with- 
in a ‘local area originally demarcated as includ- 
ed within a radius . of five miles from the 
Telephone Exchange, and who, by reason of 
the reduction of the local area to one within 
a radius of five kilometr2s from the Telephone 
Exchange have been prefudicially affected in 
regard to the charges payable by them for the 
use of the telephones, This difference arises 
-by reason of the fact that under the provi- 
sions of the statute, those within the ‘local 
area are liable to pay charges at more favour- 


able rates than those cuzside the local.area. - 


As a result of this variation of local area the 
petitioners in these twc cases ceased to be 
within the local area-and.therefore were 
liable to pay the telephone charge: at the 
increased rates on the ground of their being 
persons outside the local area. 


2, Section 7 of ‘the Telegraph Act,. 


1885 in so far-as it is relevant reads:— 

“7. Power: to make rules for the con- 
duct of telegraphs— (1) The Central Govern- 
ment may, trom time to ime, by notification 
inthe Official Gazette, make rules consistent 
with this Act for the coaduct of all or any 
telegraphs established, maintained or worked 
by: the Government or by persons licensed 
under this Act. -~ 


(2) Rules under. this section may provide, 


for all or any of the following, among other 
matters, that is to say:-—— NS 

(a) the rates at which, and the other 
conditions and restrictions subject’ to which, 
messages shall be transmitted; i 

XX XX. . 3, xx” 
(it is unnecessary to-quote the remaining 
clauses although some of them may not be 
altogether irrelevant for the. purposes of this 
meh 
The rules framed in pursuance of the above 
Section are the Indian Telegraph Rules, 1951. 
Rule 2 (w) of the Rules defines ‘local area’ 
thus:— 

“2 (w) local area means the area within 
5 kilometres radial distance from a telephone 
éxchange or where the. Telegraph Authority 
has declared: any: area served by an exchange 
system to be a local area for the purpose ‘of 
telephone connection, such area;” 
Rule 418 of the Act reads:— l g 


“TELEPHONE CONNECTIONS AND 
OTHER SEFVICES ts, 


418. All services subject to rules.— 


All telephone cunneczidns and ~ other 
- similar services ‘provided or’. .authorised 
by the Department shall, unless “governed by 
a separate contract, be subject to the condi- 
tions set forth iv these rules.” , - 


‘Rule 484 provides for the charges for various’ ` 


services. -The rule is a fairly long one and 
need not be quoted in full, It is plain from 


‘local area as defined by 


A. I. R. 


the scheme of the provisions of Rule 434 that 
a more favoured system of charge obtains 
within the local area and a more onerous sys- 
tem, outside the local area. The petitioners 
were granted telephone connections in the 


.year 1966; and the local area, for their pur- 


pose at that time was within a radius of 
five miles from the Telephone Exchange. They 


: were therefore entitled to beneficial rates in 
' regard to the payment of charges. 


But the 
lozal area was varied same time in 1971 so 
as to change the same into an area ‘within 
a radius of five kilometres from the , Tele- 
phone Exchange. The result is they were - 
subjected’ to a more burdensome rate. of 
charges in respect of the telephones installed. 

3. -. The petitioners’ objection is that 
the local. area cannot. be changed by the au- 
thorities “concerned under the provisions ot 


`ihe statute and the Rules; and even if it can 


be, the same can be done only after notice 
to the petitioners and after affording them 
orportunities for explanation. The petitioners’ 
counsel -stressed that there was no provision 
under the Act or the Rules for variation of 
a local area. But-the very decision on which 
the petitioners rely, and which the peti- 
tioners counsel very..faixly brought to my 
nctice, viz., in A. Sriramareddy v. The Dist- 
rict Manager, Telephones, Hvderabad, AIR 
if71 Andh Pra 166 recognizes the requisite 
pewer. Therein it was ruled that having re- 
gard to the definition of ‘local area’ contained 
in the Rapi Rules, -the telegraph autho- 
rity which has power to initially determine 
and declare a local area within the meaning 
of Rule 2 (w) of the Rules is also empower- 
ed to vaty the local area from time to time. 


Even if there is no express provision in the 
. Act and the Rules for varying the local area, 
` it seems to me that from the power to initially 
“declare a loca] area there should be a power 


to cancel, modify or vary the same. This 
is clear at least on the strenght of the provi- 
sions of the General Clauses Act: I cannot, 
therefore, accept the concention: of the peti- 
ticners that there‘is mo power at all for the 
telegraph authority to vary the limits of the 

Rule 2 .(w) of the 
Rules, . . 


"4." *.The next question is whether the 
power of variation can b2 éxercised without 
notice to persons, like the petitioners in these 
writ petitions who are affected by such 
variation. The Andhra’ Pradesh decision 
noticed supra, holds that there cannot be a 
unilateral variation of ‘local area without 


- notice to the’ persons who are prejudicially 


affected. It is unnecessary in this case to 
consider, the. Gorrectness or otherwise of this, 
as, on the facts placed; it 1s clear that there 
has been a proper notice and sufficient oppor- 
tunity afforded ‘to the petitioners, ‘Paragraph. 
2 of the counter affidavit states: > > nis 
“The -local area of Kottayam Exchange 
was fixed as the area within a radial distance 
of. 5 Kms. from the Kottayam Telephone Ex- 


change with effect from 1-8-1971. as per 
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Madhya Pradesh High Court 


Or 
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FULL BENCH 


G. P. SINGH, S. M. N. RAINA AND 
M. L. MALIK, JJ. 
Rambai Vottery and others, Appellants v. 
Shivaprasad Vottery, Jabalpur, Respondent. 
“irst Appeal No, 114 of 1972, D/- 12-9- 


1975 ; 

(A) Court-fees Act (1870), Section 7 (iv) 
(£) — Suit for dissolution of partnership and 
rendition of accounts — Preliminary d2cree 
passed — Appeal — Defendant whether 
bound to value relief on the valuation ‘on 
the plaint. 


In an appeal against a preliminary de- 
cree declaring dissolution of partnership an 
directing accounts, the defendant is bourd to 
value the relief in appeal according tc the 
value put by the plaintiff on the plaint uuless, 
on an objection by the defendant, a different 
‘valuation has been determined by the Court. 
It is not open to the defendant to put a diffe- 
rent valuation in appeal for purposes of court- 
fee under Section 7 (iv) (t), unless such valua- 
tion is determined by the Court to be proper 
valuation for purposes of the suit itself. (Con- 
flict of decisions indicated). (Pare 15) 

The expression “according to the amount 
at which the relief sought is valued in the 
plaint or memorandum of appeal” merely im- 
plies that the valuation has to be indicated in 
the plaint as well as in the memorandun of 
appeal and the Court-fee is to be computed 
accordingly. How the claim is to be valued 


is a separate matter. The plaintiff has been, 


expressly given the right to state the amount 
at which he values the relief sought. “hus, 
it is for the plaintiff primarily to state the 
value of the claim in suits falling withic the 
purview of clause (iv) of Section 7 of the 
Act and the court-fee payable shall be zom- 
puted according to such valuation. In_ case 
the valuation put by the plaintiff is: arbitrary 
or unreasonable, it may be challenged b” the 
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defendant and, then it would be for the Court 
to determine the proper valuation, Once the 
value of the claim has been determined, it 
would be the proper valuation for purposes 
of appeal but if the valuation put by the plain- 
tiff is not challenged by the defendant, ` it 
shall be deemed to be accepted by implica- 
tion and it shall have to be treated as the 
proper valuation of the claim for purposes of 
appeal. It is significant that it has not been 
expressly provided in Section 7 that the de- 
fendant is free to put his own valuation on 
the memorandum of appeal against a decree 
in suits falling under sub-clauses (a) to (f) of 
clause (iv). In the absence of such a provision, 
there is no justification for giving the defen- 
dant a right which has not been expressly 
conferred on him by the statute. 
(Paras 12, 18) 
It appears that the words “memorandum 
of appeal” were introduced in the expression 
below sub-clause (f) merely to indicate that 
in the case of a memorandum of appeal aris- 
ing out of a suit of this nature, the court-fee 
has to be computed according to the amount 
at which the relief sought is valued in the 
memorandum of appeal. An appeal by the 
defendant may not necessarily be directed 
against the entire claim as laid in the plaint. 
In such a case the valuation of the memoran- 
dum of appeal may differ from the value of 
the claim in suit; but where the appeal is 
directed against a preliminary decree for ac- 
counts, the defendant cannot be permitted to 
put a different valuation than the one put by 
the plaintiff on the plaint. A claim for ac- 
counts is of an indefinite character because 
it is not clear at that stage as to what amount 
may ultimately. be found due to the plaintiff 
on going through the accounts, 
(Para 12) 
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RAINA, J.:— The following question has 
been referred to this Bench for opinion : 


“Whether in an appeal against a preli- 
minary decree declaring dissolution of . part- 
nership and directing accounts a defendant is 
bound to value the relief in appeal on the 
valuation that was put by the plaintiff on the 
plaint, or whether it is open to the defendant 
to put a different valuation in appeal fcr pur- 
poses of court-fee under Section 7 (iv) (f 
of the Court-fees Act?” 


2. The respondent filed a suit against 
the appellant for rendition of accounts of a 
dissolved partnership firm or, in the alterna- 
tive, for dissolution of the firm and rendition 
of accounts in the Court of First Additional 
District Judge, Jabalpur. The claim was 
valued at Rs, 75,000/-, The defendant (who 
has since died and is now represented by the 
appellants) resisted the suit; but ultimately a 
decree was passed declaring that the partner- 
ship stood dissolved with effect from 29-10- 
1970 and directing the defendant to render 
accounts of the partnership to the plaintiff. 
The defendant preferred an appeal in this 
Court valuing the relief at Rs. 800/- only on 
the ground that the appeal was in respect of 
doaia of the partnership alone and not 
in respect, of accounts because the plaintiff- 
respondent himself was an ee party. 
On an objection raised by the respondent re- 
garding proper valuation of the claim for pur- 
poses of the appre a question arose whether, 
in an appeal by the defendant arising out of 
a suit for accounts, it is open to the defendant 
to put his own'valuation on the claim. As 
the matter’ was not free from difficulty and 
there has been some divergence of opinion 
on the point, the Division Bench hearing the 
appeal referred the aforesaid question to this 
Bench for opinion. 

3. Before we proceed to take into 
consideration the divergent views expressed 
by different High Courts on this question, it 
would be pertinent to refer to the relevant 
‘provisions of the Court-fees Act, It is not 
disputed that a suit for dissolution of partner- 
ship and accounts falls under Section 7 (iv) 
(f) of the Act. Section 7 of the Act reads 
as under: i . l 

. “7. Computation of fees payable in cer- 
tain suits.— The amount of fee payable under 
this Act in the suits next hereinafter men- 
tioned shall be computed as follows: 
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(i) For money.— In suits for money (in- 
cluding suits for damages or compensation, or 
arrears of, maintenance, of annuities, or of other 
sums payable periodically) — according to the 
amount claimed; 

(ii) For maintenance and annuities.— In 
suits for maintenance and annuities or other 
sums payable periodically—according to the 
value of the subject-matter of the-suit, and 
such value shall be deemed to be ten times 
the amount claimed to be pavable for one 
year; 

(iii) For movable property having a 
marxet value.— In suits for movable property 
other than money, where the subject-matter 
has a market value—according to such value 
at the date of presenting the plaint; - ` 

(iv) In suits— 

(a) For movable property of no market 
value.— For movable property where the sub- 
ject-matter has no market-value, as for inst- 
ance, in the case of documents relating to 
title; 

(b) [Omitted] 

(c) For a declaratory decree and con- 
sequential relief To obtain a declaratory 
decree or order, where consequential relief is 
prayed; _ 

(d) For an injunction, — To obtain an 
injunction; i i 

(e) For easements.— For a right to some 
benefit (not herein otherwise provided for) to 
arise out of land; and . - 

(f) For accounts.— For accounts— ac- 
cording to the amount at which tthe relief 
sought is valued in the plaint or memorandum 
of appeal with a minimum fee of Twenty 
Rupees. 

In all such suits the plaintiff shall state 
the amount at which he values the - relief 
sought. 

® 9 ® x” 

4. From the provisions of sub-clause 
(£) of clause (iv) of Section 7 of the Act it is 
clear that in a suit for accounts the plaintiff 
has to state the amount at which he values 
the relief sought and the amount of fee pay- 
able on such a suit has to be computed ac- 
cording to the said amount. e question 
that arises, for consideration is whether, on a 
memorandum of appeal arising out of: a suit 
for accounts, the defendant is free 'to put his 
own valuation or whether he is bound by the 
valuation put by the plaintiff on the claim 
in the plaint. 

5. It would be pertinent here to refer 


to the divergent views expressed by the diffe- 


rent High Courts on the question. In Binjraj 
v. Kisanlal AIR 1988 Nag 127 it was held that 
in an appeal. by the defendant against a pre- 
liminary decree in a suit for partnership ac- 
counts it is open to him to fix his own valuation 
provisionally for the purpose of court-fee 
which may be different from the one put by 
the plaintiff on the plaint. In Sheoram v. 
Atmaram AIR 1943 Nag 18 the Nagpur High 
Court, however, took a different view without 
noticing the earlier case. In this case it was 
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held that in a suit for partnership accounts 
the valuation of the claim: in the trial Zourt 
continues throughout the litigation and tke de- 
. fendant-appellant has no right to valus the 
relief arbitrarily at a lesser figure. In arriv- 
ing at this conclusion, reliance was placed on 
Dhirajsingh v. Rajaram (1910) 6 Nag LE 164 
and Feroze Din v. Mohammad Din ILR 
(1987) Lah 196 = (AIR 1937 Lah 694). The 
question of proper valuat:on in such a case 
was not, however, discussed and no reasons 
were given for the view expressed there ap- 

arently under the impression that the lew on 

ə point was settled in view of the earlier 
decisions relied upon. 


6. A proper constzuction of Sec-ion 7 
tiv) (f) of the Act in the context of an appeal 
y the defendant arising cut of a suit fcr ac- 
counts was considered by a Full Bench of 
the Madras High Court in In re Dhanukodi 
Nayakkar AIR 1938 Mad 485 (FB), It was 
held in that case that the defendant appealing 
from a-preliminary decree for accounts has 
ordinarily to stamp his memorandum accord- 
ing to the plaintiffs valuation. A similar view 
was expressed by a majority of the Full 
Bench of the Lahore High Court in Meghrai 
v. Rupchand Uttamchand AIR 1946 Lak 280 
(FB). Tenai J. in his dissenting judg- 
ment expressed a contrary view that the 
detendant-appellant is free to value his n-emo- 
randum of appeal in such a case regardless of 
the plaintiffs valuation in the plaint. In Dat- 
tatraya v. Ganesh AIR 1959 Bom 495 the 
Bombay High Court adopted the view -aken 
by the Madras High Court in In re-Dhanukodi 
Nayakkar (supra) and by the Nagpur High 
Court in Sheoram v, Atmaram (supra) I 
was ‘held in that case that the privilege of 
fixing the value of the subject-matter of a suit 
for accounts is with the plaintiff and it iz not 
open to the defendant in an appeal again:t the 
preliminary. decree for accounts to alter the 
valuation made by the plaintiff of the subject- 
matter for‘ purposes of cou-t-fees. The mino- 
rity view expressed by Tejasingh, J. in the 
Full Bench decision of the Lahore High Court 
in AIR 1946 Lah 280 (FB) (supra) is, 20w- 
ever, supported by certain decisions of other 
High Courts. 


I; In Chunnilal v. Sheocharanlal AIR 
1925 All 787 a Division Bench of the Aľaha- 
bad High Court held that in an appeal from 
a preliminary decree in a suit for accaunts, 
the appellant (defendant)-is entitled to fix his 
own value for the relief he claims and is not 
. bound by the valuation put bv the plaintif on 
his suit. A similar view was expressed ky a 
Full Bench of Rangoon High Court in C. K. 
Umar v. C. K. Ali Umar AIR 1931 Rang 146 
(FB). A Full Bench of the Patna High Court 
also took the same view in Deoji Gea v. 
Tricumji Jivandas AIR 1935 Pat 896 (SB). and 
the Rajasthan High Court adopted it in Jegan- 
nath v. Kundal Mal ATR 1358 Raj 144, 


8. If we carefully analyse the logic 
and reasoning in support oZ the view tha: the 
defendant-appellant is free to put his own 

A 
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valuation on a memorandum of appeal against 
a preliminary decree tor accounts, we wouid 
find that two considerations have considerab- 
ly weighed in adopting this view. The tirst 
consideration arises out of the following ob- 
servations of Lord Tomlin made in the couse 
of arguments in Faizullah Khan v. Mautadad 
Khan (1929) 57 Mad LJ 281 at p. 283 = 
(AIR 1929 PC 147 at p. 148), 

“In Section 7, the amount of the fee is 
to be computed, in suits for accounts, accord- 
ing ‘to the amount at which the relief sought 
is valued in the plaint or memorandum ot 
appeal. If; therefore, the appellant values 
the relief in the memorandum of appeal and 
pays a fee thereon, that is the amount ot tee 
properly payable. Of course, if the appeliant 
recovers more, he pays the extra fee under 
Section 11 of the Act. But you cannot comp- 
lain that the amount valued in the memoran- 
dum of appeal is not the proper amount.” 
Apart from the fact that the aforesaid obser- 
vations were made casually in the course of 
arguments and no: in the course of judgment, 
it would appear that the question before us 
was notatallinissue in that case. The case 
before their Lordships of the Privy Council 


‘ arose out ofa suit for rendition of accounts. 


The suit was valued in the plaint at Rs 3,000/- 
for purposes of court-fees, Defendant No. 1 
asked for a decree in his own favour for 
The Subordinate Judge passed 
a final decree with costs and interest. Under 
that decree Rs, 19,991/- were declared to be 
due to defendant No, 1 by the plaintiffs. In 
the appeal filed by the plaintiffs, they chal- 
lenged the decree against them and prayed 
that their owp claim of Rs. 3,000/- should 
be allowed. They valued the appeal at Rupees 
19,991/- and that was held to be the proper 
valuation, | . 


9. As regards the question as to what 
was the intention or purpose of the legisla- 
ture in introducing the expression “memoran- 
dum of appeal” in the sentence just below 
sub-clause (f); it is necessary to remove one 
confusion, which seems to have been largely 
responsible for the divergence of views on the 
subject, The expression “according to the 
amount at which the relief sought is valued 
in the plaint or memorandum of appeal with 
a minimum fee of Twenty Rupees” not. only 
governs the said sub-clause but all the preced- 
ing sub-clauses in clause (iv) of Section 7, This 
is clear from the language of Section 7. So far 
as suits falling under clauses (i), (ii) and (iii) 
of the section are concerned, it is indicated 
in each clause how the amount of fee payable 
shall be computed in respect of a suit falling 
thereunder. In clause (iv) a number of suits 
are grouped e and for alj the suits 
specified in sub-clauses (a) to (f) it has been 
provided that court-fee shall be computed 
according to the amount at which the relief 
sought is valued in the plaint or memorandum 
of appeal. The confusion that the aforesaid 
expression relates only to sub-clause (f) and 
not to the other sub-clauses of clause (iv) has 
ariseù because of a printing error in some 


| 
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of the books on the Court-fees Act. How- 
ever, if we carefully examine. the language 
of Section 7 as a whole, there will be no doubt 
that the expression relates to all the sub- 
clauses, (a) to (f), and not merely to sub- 
clause (f) because otherwise there would be 
nothing to indicate how the amount of fee 
payable shall be computed'in suits specified 
in sub-clauses (a) to (e) of clause (iv). 


10. It is, therefore, clear that in all 
the suits specified in sub-clauses (a) to (f) of 
clause (iv) of Section 7 the amount of court- 
fee is to be computed according to the amount 
at which the relief sough: is valued in 
plaint or memorandum of appeal. In the con- 
text of suits falling under sub-clauses fa) to 
(e) it has been consistently held that the valua- 


_ tion put by the plaintiff is the valuation which 


must remain constant throughout the litigation 
and when the defendant, srefers an appeal 
against a decree in such a suit, he must value 
his relief at the amount'at which the suit was 
valued in the plaint by the plaintiff. 


LI. Learned counsel for either side 
was unable to point out to us any case in 


which a controversy such as has arisen in the. 
context of a suit for accounts may have arisen . 


in the context of suits of other categories: as 
specified in sub-clauses (a) to (e) of clause (iv) 
of Section 7. There appears to be no reason 
whatsoever for distinguishing a suit fer ac- 
counts from suits falling under sub-clauses (a) 
to (e) of clause (iv) in the matter of proper 
valuation of an appeal preferred by the de- 
fendant from a decree in such suits; and 
whatever view we may adopt must apply uni- 
formly to such suits, including a suit for ac- 
counts. It was not disputed before us that 
it has been the consistent and unquestioned 
view that in suits fallmg under sub-clauses (a) 
to (e! of clause (iv), the valuation of the claim 
in the trial Court will govern the valuation of 
an appeal by the defendant against a decree 
in such suit. There is, therefore, apparently 
no reason to take a different view in the 


‘context of a suit for accounts. ° 


12. We may now proceed to consider 
why the words “memorandum of appeal” were 
introduced in the aforesaid expression below 
sub-clause (f). It appears to us that these 
words were introduced merely to indicate that 
in the case of a memorandum of appeal aris- 
ing out of a suit of this nature, the court-fee 
has to be computed according to the amount 
at which the relief sought is valued in the 
memorandum of appeal. An appeal by the 
defendant may not necassarily be directed 
against the entire claim as laid in the plaint. 
In such a case the valuation of the memoran- 
dum of appeal may differ from the value of 
the claim in suit; but where the appeal is 
directed against a preliminary decree for ac- 


counts, the defendant cannot be permitted to 


put a different valuation than the one put by 
the plaintiff on the plaint, A claim for ac- 
counts, to begin with, is of an indefinite 


I¢haracter because it is not clear at that stage 


as to what amount may ultimately be found 
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due to the plaintiff on going through the 
accounts. The plaintiff has, therefore, been 
permitted to put his own valuation on the 
relief sought; and for this purpose the fol- 
lowing. provision has been made at the end 
of clause (iv): l 

“In all such suits the plaintiff shall state 
the amount at which he values the relief 
sought.” 


This provision is equally applicable to suits 
falling under sub-clauses (a) to ‘e) of clause 
(iv); but it is clear that liberty is given to 
the plaintiff alone to value the relief sought 
in such suits. It is, however, open to the 
defendant to challenge the valuation put by 
the plaintiff and invite a decision. If he dozsi 
not challenge the valuation put on the claim! 


by the ‘plaintiff in the trial Court,’ 
he would not be at liberty to 
put a different valuation in appeal. It is 


significant that it has not been expressly pro- 
vided in Section 7 that the detendart A free 
to put his own valuation on the memorandum 
of appeal against a decree in suits falling 
under sub-clauses (a) to (f) of clause (iv). In 
the absence -of such a provision, there is no 
justification for giving the defendant a right 
which has not been expressly conferred on him 
by the statute. 


18. To sum up, the position appears 
to be as follows. The expression “according 
to the amount at which the relief sought is 
valued in the plaint or memorandum of ap- 
peal” merely implies that the valuation has to 
be indicated in the plaint as wall as in the 
memorandum of appeal and the court-fee is 
ta be computed accordingly, Haw the claim 
is to be valued is a separate matter. The 
plaintiff has ` been expressly given 
the right to state the amount at which 
he values the relief sought. Thus, it is for 
the plaintiff primarily to state the value of 
the claim in suits falling within the purview 
of clause (iv). of Section 7 of the Act and the 
court-fee payable shall be compu“ed according 
to such valuation. In case the valuation put 
by the plaintiff is arbitrary or anreasənable, 
it may be challenged by the Cefendant and, 
then it would be for the Court to determine 
the proper valuation. Once the value of the 
claim has been determined, it would be the 
proper valuation for purposes af, appeal but 
if the valuation put by the plaintiff is not 
challenged by the defendant, it shall be deem- 
ed to be accepted by implication and it shall 
have to be treated as the proper valuation of 
the claim for purposes of appeal. 


14. From a careful scrutiny of the 
language of Section 7 of the Act we find no 
force in the suggestion that it is open to the 
defendant to put his own valuation on he 
memorandum of appeal in the case of suits 
falling within the purview ‘of clause (iv) there- 
of. As we have already pointed out above, 
no controversy ever arose regarding valuation 
of suits falling under ay ences (a to (e) 
of clause (iv) and it has been a settled pro- 
position that in an appeal arising out of such 
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suits, the valuation of the relief in the memo- 
randum of ‘appeal shall be the same as steted 
in the plaint by the plaintiff, The controversy 
arose only in regard to a suit for accounts 
falling under sub-clause (£f) of-clause v). 
Looking to the language of the section we- do 
not find any justification for trea ing 
a suit account. differently from suits faling 
under the other sub-clauses of clause (iv) in 
Po cont of valuation of the claim in ap- 
peal. l 
= l5 We, therefore, answer the ques- 


tion posed for consideration before us as 
under: l 


“In an appeal against a preliminary decree 


declaring dissolution of partnership and dirsct- 
ing accounts, the defendant is bound to velue 
the relief in appeal according to the value put 
by the plaintiff on the plaint unless, on an 
objection by the defendant, a different va_ua- 
tion has been determined by the Court. It 
is not open to the defendant to put a diffe-ent 
valuation in appeal for purposes of court-fee 
under sub-clause (f) of clause (iv) of Secticn 7 
of the Court-fees Act, unless such’ valuazion 
is determined ‘by the Court to be prcper 
valuation for purposes of the suit itself.” 
Answer accordingly. 


AIR 1976 MADHYA PRADESH 5 
FULL BENCH 
P. K. TARE C. J. G. P. SINGH AND 

' S. S. SHARMA, J]. 

Chhoglal, Appellant v. Idol of Bhagwan 
Shri Satyanarayan Through Pujari Kama_das 
Guru, Narayandas Bairagi, Respondent. . 

Second Appeal No. 410 of 1965 D/- 
13-8-1975. l 

- (A) M. P. Accommodation Control Act 
(41 of 1961), Sec. 13 —- Construction —— Dis- 
pute as to rate and amount of rent payable 
by defendant-tenant raised in his written state- 
ment —~ Operation of Section 18 (1) is arrest- 
ed so far as deposit of rent according to i is 
concerned until provisional rent is fied 
by Court —~ Separate application for its fixa- 
tion not necessary. AIR 1971 Madh Pra 104, 
Overruled. AIR 1973 MP 165, Approved. _ 

Section 18 (2) is silent regarding manner 
in which dispute should be raised. Having re- 
gard to its language if the tenant had rated 
the dispute as to the rate and amount of rent 
payable by him in the written statement, that 
would be sufficient for purposes of the sub- 
section, A dispute so raised will make it 
obligatory on the Court to fix the reasoncble 
provisional rent. No further action on the 
part of the tenant, such as making of an ap- 
lication or inviting the attention of the Ccurt 
to the specific dispute or specifically iE 
the Court to fix the provisional rent, is need- 
ed to cast an obligation on the Court to fix 
the reasonable provisional rent, for the nee oe 
reason that the sub-section does not say that 
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the tenant should file a- separate application 
or specifically pray for fixation of provisional 
rent. Raising of a dispute in the written 
statement by itself amounts to an implied re- 
quest, if any request is at all needed, for fixa- 
tion of provisional} rent. - (Para 8) 


When a dispute is raised as to the amount 
of rent payable by the tenant or as to the 
person to whom it is payable, sub-section (1) 
gets controlled by sub-sections (2) and (8). H 
the dispute is as ta the amount of rent the 
Court under sub-section (2) fixes a reasonable 
provisional rent and it is this rent which is 
to be deposited or paid under sub-section (1). 
As the obligation on the tenant in case of 
dispute is to deposit or pay the reasonable, 
provisional rent fixed by the Court, it is im- 
plicit that the obligation to depòsit or pay the 
rent arises only when the Court fixes the re- 
asonable provisional rent and til] then the ob- 
ligation to deposit rent in accordance with 
sub-section (1) remains suspended. ‘It is con- 
ceivable that there may be delay in some 


` cases making it impossible for the tenant to 


adhere to the time schedule under sub-section 
(1) for depositing or paying rent for the period 
before the fixation of provisional rent. It is 
implicit, therefore, that the Court at the time 
of fixing the reasonable provisional rent will 
have the necessary power to fix the time for 
making deposit or payment under ‘sub-section 
(1) for any period prior to the fixation of pro- 
visional rent so that the time taken by the 
Court in passing its order may not prejudice 
any party. So if the Court omits to fix the 
provisional] rent during the entire trial, it can- 
not be said that there has been any failure 
on the part of the tenant to deposit or pay 
rent in accordance with section 18. In such 
a case as there is nothing to be paid or de- 
posited it would be said that “the tenant has 
made payment or deposit as required by Sec-- 
tion 18” within the meaning of Section 12 (3° 
and Section 18 (5), AIR 1978 Madh Pra 165 
Approved, AIR 1971 Madh Pra 104 Overniled. 
l . (Para 6) 
Cases Referred: Chronological Paras 
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SINGH, J:— This appeal was first heard 
by Bachawat, J. sitting singly. He found ` 
difficulty in reconciling two Division Bench 


_ decisions of this Court on the construction of- 


Section 13 of the Madhya Pradesh Accommo- 
dation Control Act, 1961.. These Division 
Bench cases are: Firm Ganeshram Harivilas 


v. Ramchandra 1970 MPLJ 902 = (AIR 


1971 Madh Pra 194) and Jivrambhai v. 
Amarsingh 1972 MPLJ 785 = (AIR 1978 
Madh Pra 165). The Jearned Judge, therefore 
to a Division Bench the following 
question of law: ' . 


6 M.P. [Prs. 1-5] 


“Whether the operation of Section 18 (1) 

of the Madhya Pradesh Accommodation Con- 
trol Act, 1961 is arrested so far as the deposit 
of rent according to it, i3 concerned and it re- 
mains in suspense until the Court fixes a pro- 
visional rent since when the dispute is raised 
by the defendant-tenant in his written state- 
ment, or it would be so since when the de- 
fendant-tenant makes an application invit- 
ing the attention of the Court to the specific 
dispute and asks the Courts to fix the provi- 
sional rent?” 
When the reference came up before a Divi- 
sion Bench (Oza and Sohani, JJ.), the learned 
Judges considered that as the question requir- 
ed reconsideration of two Division Bench de- 
cisions, the reference should be heard by a 
Full Bench. On their recommendation this 
Ful] Bench was constituted to hear the re- 
ference, 


2. The meterial facts pertaining to 
the question referred to us are that the defen- 
dant-appellant is a tenant of the plaintiff-res- 
poncent and is in occupation in that capacity 
of a part of house No. 716 situated at Nee- 
much. The suit giving rise to this appeal was 
instituted on 8th July 1963 by the respondent 
for eviction of the appellant and for arrears 
of rent. The appellant's ejectment was sought 
on various grounds one of them being under 
Section 12 (1) (a) of the Act. The respon- 
dent’s case was that the appellant was a 
tenant on a monthly rent of Rs. 5/-, and that 
there was failure on his part to pay the arre- 
ars of rent within two months from the ser- 
vice of the notice of demand, The suit was 
decreed ex parte on 18th December 1963. Or 
the appellant’s application that he was not 
served with the summons of the suit, the 
ex parte decree was set aside. The appellant, 
soon thereafter, filed his written statement 
on 2nd April 1964. In his written 
statement the appellant pleaded that the 
rent of the house to begin with was 
Rs. 2/- per month and it was first enhanced 
to Rs. 2/8/- per month and then to Rs. 3/- 
per month and that there was never any agree- 
ment to pay the rent of Rs. 5/- per month. 
It was also pleaded that the appellant on re- 
ceiving notice sent all the arrears at the rate 
of Rs. 8/- per month, and that some amount 
of rent was deposited in the Court of the 
Rent Controller. The appellant deposited a 
sum of Rs, 182/- as arrears of rent, calculat- 
ed at the rate of Rs. 3/- per month, on the 
very date he filed his written statement and 
in that context pleaded that as all the arrears 
were deposited within one month as required 
by Section 18 (1) of tae Act, the suit was 
liable to be dismissed. The trial Court did 
not fix any reasonable provisional rent as re- 
quired by Section 18 (2) of the Act, The 
appellant continued to deposit rent at the rate 
of Rs. 3/- per month during the pendency 
of the suit. 

3. The trial Ccurt in its final judg- 
ment came to the conclusion that the rent cf 
the house was Rs. 5/- per month and not Rs. 
8/- per month as alleged by the appellant and 
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that the appellant was liable to eviction under 
Section 12 (1) (a) of the Act. In appeal the 
appellate Court agreed with the fining that 
the rent was Rs. 5/- per month and that as 
the appellant tendered arrears of reut after 
notice of demand at the rate of Rs. 3/- per 
month and not, at the -zate of Rs. 5/- per 
month, the ground under Section 12 (1) (a) 
was made out. The appellate Court, how- 
ever, held that the appellant by depositing 
the arrears of rent at the rate of Rs, 3/- per 
month and by continuing to deposit rent at 


that rate during the perdency of the suit in ‘ 


the trial Court complied with Section 13 of 
the Act in so far as that (Court was concerned. 
In this context it was observed that when 
an ex parte decree is set aside on the ground 
of non-service of summons, “the service of 
the writ of summons” within the meaning of 
Section 18 (1) cannot be held to have taken 
place eariler to the date when the ex parte de- 
cree is set aside. But the appellate Court 
further held that the appellant by failing to 
deposit rent in that Court during the pendency 
of appeal was liable to aviction and was not 
entitled to protection under Section 12 (8) or 
Section 13, (5) of the Act. In this view of 
the matter, the decree cf eviction passed by 
the trial Court was contirmed. It is against 
the decree of the appellate Court that the ap- 
pellant filed this second appeal. 


4, Bachawat, J. in his order of re- 
ference, has rightly pointed out that the view 
teken by the appellate-Court that the appel- 
lant was bound to deposit rent in appeal was 
erroneous being in acct conflict ‘with the 
view of the Full Bench in Ratanchand Firm 
v. Rajendra Kumar 196€ MPLJ 672 = (AIR 
1970 Madh Pra 1) (FB) Thus the particular 
non-compliance of Section 18 on which the 
decree of the tria] Cowt was upheld ‘by the 
first appellate Court could not be supported. 
Tt was, however, argued before Biechawat 
J. by the respondent tha- as the appellant did 
not deposit arrears and monthly rent at the 


rate of Rs. 5/- per morth in the trial Court | 


and as he did not speci-ically and separately 
apply for fixation of prcvisional rent, he was 
not entitled to protectior. under Section 13 of 
the Act and on this grouad the decree for evi- 
ction should be maintained. In reply it ap- 
pears to have been cont3nded that the opera- 


tion of Section 18 (1) was suspended imme- ` 


diately the appellant raised a dispute as to 
the rate and quantum cf rent in his written 
statement; that it was okligatary for the Court 
to fix a provisional rent under Sec, 18 (2): 
and that it was not incumbent upon the appel- 
lant to make a separate application or to 
pray specifically for fixation of provisional 
rent. It appears that ¿ was in connection 
with this argument that Bachawat, J. found 
aaa | in reconciling the two Division 
Bench decisions and referred the question 
which we have earlier zet out. 


5. A suit for eviction against a tenant 

can be filed only on one or more of the 
ounds mentioned in Section 12 (1). Clause 
a) of the section permits a suit on the ground 
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“that the tenant has neither paid nor ten- 
dered .the whole of the arrears of rent legally 
: recoverable from him within’ two month: of 
the date on which a notice of demand for 
the arrears of the rent has been served on 
him by the landlord in the prescribed manmer” 
Section .12 (8), however, directs that no de- 
cree for eviction on this ground shall be made 
“if the tenant makes payment or deposit as 
ie as by Section 18.” Section 13 reads as 
follows : 

“18. When tenant can get benefit of pro- 
tection against eviction.— T On a suit or 
proceeding being. instituted by the land ord 
on any of the grounds referred to in Sec-ion 
12, the tenant shall, within one month of the 
service of the writ of summons on him or 
within such further time as the Court may, 
or an application made to it, allow in this 
‘behalf, deposit in the Court or pay to the 
landlord an amount calculated at the rate of 
rent at which it was paid, for the period for 
which the tenant may have made default 
including the period subsequent thereto upto 
the end of the month previous to that in which 
deposit or payment is made and shall there- 
after continue to deposit or pay, month b 
month, by the 15th oF each succeeding month 
a sum equivalent to the rent at that rate. 


) If in any suit or proceeding referred 
to sub-section {1), there is any dispute as to 
the amount of rent payable by the tenant, 
the Court shall fix a reasonable provisicnal 
rent in relation to the accommodation to be 
deposited or paid in accordance with the pro- 
visions of sub-section (1) till. the decision of 
the suit or appeal. , 

(8) If, in any sprocecuing referred to in 
sub-section (1), there is any dispute as to the 
person or persons to whom the rent is payable, 
the Court may direct the tenant to deposit 
with the Court the amount payable by him 
under sub-section {1) or sub-section (2) and in 
a case, no person shall be entitled to withd-aw 
the amount in deposit until the Court decides 
the dispute and makes an order for payment 
of the same. 

(4) If the Court is satisfied that any 
dispute referred to in sub-section (3) has been 
raised by a tenant for reasons which are false 
‘or frivolous the Court may order the defence 
_ against eviction to be struck out and proceed 
with the hearing of the suit. 

(5) If a tenant makes deposit or payment 
as required by sub-section (l) or sub-sec7ion 
), no decree or order shall be made by the 

ourt for the recovery of possession of the 
accommodation on ‘the ground of default in 
the payment of rent by the tenant, but the 
Court may allow such cost as it may deem 
fit to the landlord. oe 

(6) If a tenant fails to deposit or pay 
any amount as aa bare by this section, the 
Court may order the defence against eviciion 
to be struck out and shal] proceed with the 
hearing of the suit.” 

6. If there is no dispute between the 


-parties as to the amount or rate of rent or. 
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as to the person ta whom it is payable, the 
deposit or payment of arrears and monthl 

rent-has to be made by the tenant in accord- 
ance with sub-section (1) of Section 13. But 
when -a dispute is raised as to the amount of 
rent payable by the tenant or as to the person 
to whom it is payable, sub-section (1) gets 
controlled by enon (2) and (8). If the 
dispute is as to the amount of rent, the Court 
under sub-section (2) fixes a reasonable pro- 
visional rent and itis this rent which is to be 
deposited or paid under sub-section (1). As 
the obligation on the tenantin case of dispute 
is to deposit or pay the reasonable provisional 
rent fixed by the Court, it is implicit that the 
obligation to deposit or pay the rent arises 
only when the Court fixes the reasonable pro- 
visional rent and till then the obligation to 
deposit rent in accordance with sub-section (1) 
remains suspended. This is also the view ex- 
pressed in AIR 1973 Madh Pra 165° (supra), 
Similarly, when a dispute is raised as to the 


' person to whom the rent is payable, there is 


no obligation to deposit or pay the rent but 
“the Court may (urder sub-section (3)) direct 
the tenant to deposit with the Court the 
amount payable by him” and it is then that 
the tenant has- to make the deposit. Further, 
although the Court must fix the reasonable 
provisional rent under sub-section (2) expedi- 
tiously, it is conceivable that there may be 
delay in some cases making it impossible for 
the tenant to adhere to the time schedule 
under sub-section (1) for depositing or pay- 
ing rent for the period before the Fixation of 
provisional rent. - It is implicit, therefore, that 
the Court at the time of fixing the reasonable 
provisiona] rent will have the necessary power 
to fix the time for making deposit or payment 
under sub-section (1) for any period prior to 
the fixation of provisional rent so that the time 
taken by the Court in passing its order may 
not prejudice any party. Again, there may 
be cases where although a Tle is raised 
as to the amount of rent within the meaning 
of sub-section (2), vet the Court omits to fix 
reasonable provisional: rent during the entire 
trial of the suit. Indeed, this is actually what 
happened in the instant case, In such a situa- 
tion, the tenant cannot be allowed to suffer 
for the failure of the Court to do its duty. 
The maxim Actus Curiae Neminem Gravabit, 
which is founded upon justice and good 
sense, would apply: to such a case. As a 
result of the dispute raised by the tenant, the 
obligation to deposit or pay rent, as already 
seen, gets suspended until the fixation of pro- 
visiona] rent by. the Court, So if the. Court 
omits to fix the provisional rent during the 
entire trial, it cannot be said that there has 
been any failure. on the part of the tenant to 
deposit or pay. rent in accordance with Sec- 
tion .18. In such a case as there is nothing 
to be paid or.deposited, it would be said that 
“the tenant has made payment or deposit as 
required by S. 18” within the meaning of S. 19 
(8) and S. 13 (5), This question was formulat- 
ed as question No. 4 in 1970 MPL] 902 


(supra) in paragrapa 6 (pp. 903,904) = AIR 
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1971 Madh Pra 104 (at pp. 105, 106), but- in 
our opinion, was wrongly answered against 
the tenant in the conclusion No. 6 formulated 
in paragraph 22 at p. 908 of the report (at 
p. 108 of AIR). 


7 The question referred to us thus ` 


rightly assumes that the operation of sub- 
` section (1) of Section 13 is arrested and this 
provision remains in suspense when a dispute 


is raised by the tenant under sub-section (2), 


and that the obligation to deposit rent remains 
so suspended until the Court fixes the provi- 
sional rent and the tenant is not in default 
if no provisional rent is fixed by the Court. 
The point that we are required to decide 
is whether it is sufficient for the tenant to raise 
the dispute in his written statement or whe- 
ther he must make an application inviting the 
attention of the Court to the specific dispute 
,and ask the Court to fix the provisional rent, 


8. Sub-section (2) of Section 18, in so _ 


far as material. provides that “if there. is any 
dispute as to the amount of rent pavable by 


the tenant, the Court shall. fix a reasonable. 


provisional rerit in relation to the accommoda- 
tion.” “The sub-section is silent regarding the 
manner in which the dispute should be raised. 
The only requirement of this provision’ is 
that there should be.a dispute as to’ the 
amount of rent payable by the tenant, The 


moment this requirement is fulfilled, ‘it be- 


comes the duty of the Court to fix a reason- 
able provisional rent. Having regard to’ the 
language of the provision, if the tenant has 
raised thę dispute as to the ‘amount of rent 
payable by him in the written statement, that 
- would be sufficient for purposes of the sub- 
section. A dispute so raised wil] make it ob- 
ligatory on the Court to fix the reasonable 
provisional rent. No further action on the 
part of the tenant, such as making of an 
application or “inviting the attention of the 
Court to the specific dispute or specifically 
asking the Court to fix the provisional rent, is 
needed to cast an obligation on the Court to 
fix the reasonable provisional. rent, for the 
simple reason that the sub-section does not 


say that the tenant should file a separate ap- _ 


plication or specifically pray for fixation ` of 
provisional rent. In 1972 MPLJ 785 at p. 789 
= (AIR 1973 Madh Pra 165 at p; 167) (supra) 
it has been rightly- observed that “if the dis- 
pute has been raised in 


sional rent on the ground that a separate 
application has not been made”, There are cer- 


tain observations in 1976 MPLJ 902 proposi- . 


tion No, 1 at 0.907 = {AIR 1971 Madh Pra 
104 at pp. 107,108) ‘supra) thatitis not 
enough for the tenant tó raise the dispute and 
in addition he must invite the ‘attention of the 
Court to the dispute-and the Court must be 
asked to fix a reasonable‘provisional rent. In 
‘our opinion, these observations do not lay down 
the law correctly as they add certain require- 
ments in sub-section (2) which are. not there. 
If the tenant disputes che rate’ and amount 
of rent in his written statement, as was-done 


- “r 
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. answer the question referred to us a 


the written statement . 
the Court cannot refuse to determine. provi- _ 
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in the instant case, there arises a dispute, 
within the meaning of sub-section (2) casting 
a duty on the Court.to fix a reasonable pro- 
visional rent. The Court is expected to go 
through the pleadings of the parties for elicit- 
ing the matters in:dispute and it is not neces- 
sary for the tenant to specially draw the atten- 
tion of the court that he has disputed the 
amount or rate of rent. Similarly, it is not 
necessary for him to specifically ask for fixa- 
tion of provisional rent. Raising of a dispute 
in the written statement by itself amounts 
fo an implied request, if any request is atl 
all needed, for fixation of provisional rent. - 
9, For the reasons stated above, we 
fol- 
lows ; . l 
_ “The operation of sub-section (1) of Sec- 
tion 13 of the Madhya Pradesh Accommoda- 
tion Control Act, 1961, is arrested when a 
dispute as is referred to in sub-section (2) £ 
raised by the. defendant tenant in his 
written statement and it is not necessary that 
he should make an application inviting the 
attention of the Court to the specifie dispute 
and’ asking the Court to fix provisional rent”. 
10. The second appeal shall now be 
placed before a Single jede: for fina] dis- 
posal. ` There shall be no order as to costs of 
this reference. l 


Answered accordingly. 
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(A) M. P. Accommodation Control Act 
(41 of 1961), Section 13 (1) and (6) — Non- 
compliance with provisions of Section 13 (1) 

either part — Consequences: , 
Striking out the defence is not a neces- 
sary consequence of non-compliance with the 
provisions of Section 18 (1), either part. 
l (Para 8) 
n oe eee uence of pop compiance 
with either the first part or the d t 
of Section 18 (1) are’ two:— eric sas 
(a) The defendant automatically forfeits 
the protection under Section 12 (3) and Sec- 
tion 13 (5), even when there is a single de- 
fault. The Court has no power to condone 
any delay or default for the purposes of Sec- 


tion 12 (8) or Section 18 (5). 


(b) His defence is liable to be- struck 
out under Section 13 (6), But it is not auto- 
matic. The provisions are not mandatory. 
The Court has been given a wide discretion 
to strike. out the defence or not to strike it 
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out, in case where there is one default or 
more than one default, or any amount of 
delay in depositing the amount due under 
the first part and the second part of Section 
18 (1). I£, at the time that the Court is dis- 
posing of the application under Section 18 
(6), rent tas been deposited,. or the tenant 
seeks a reasonable time to deposit all amount 
of rent due under both the parts of Section. 18 
(1) the Court shall not strike out the defence, 
except when there is:— 
(i) contumacy, or 


(ii) positive mala fide. 1966 Jab LJ 1528; 


AIR 1968 Madli Pra 1 (FB), AIR 1971 Madh- 


Pra 104, AIR 1978 Madh Pra 165, AIR 1970 
SC 981, Rel. on. (Paras 9, 11) 


Cases Referred; Chronological —_ Earas 
AIR 1978 Madh. Pra 165 = 1972 ge 
783 


85 , 
AIR 1971 Madh Pra 104 = 1970 MPLJ 
902 > 


5 >, 9 
' AIR 1970 SC 981 = 1970 MPLJ 544 = 1970 
UJ (SC) 487 10 
AIR 1968 Madh Pra 1 = 1967 Jab LJ i 


, (FB 
1966 Jab LJ 1028 = ILR (1966) MP 620 9 
Ravindra Kumar Verma, for Applizant 
P. G. Pathak, for Non-applicant. 


ORDER:— Premanand (respondent) has 
instituted a suit against Bachchooshai 
(revision-petitioner) for eviction under S., 12 of 
the M. P. Accommodation Control Act, 1361, 
(hereinafter called ‘the Act). Under Sec- 
tion 18 (1) of the Act, the tenant was requi- 
red ti deposit rent on the dates | spec-fied 
therein. He did not deposit rent within one 
month of the service of the writ of summons 
on him as required by the first part of: Sec- 
tion 18 (1), Further, he did not regu arly 
comply with the second part of Section 12 (1). 
He did not apply for extension of time. He 
did not raise any dispute within the meaning 
of Section 18 (2) within that one month. He 
was served with the writ of summons on July, 
1, 1973. It was only in the written stater ent, 
which he filed on January 7, 1974, tha: he 
raised a dispute about the amcunt of arnears 
of rent due by him. l 


2. According to the plaintiff, the fol- 
lowing sums were due by the defendant:— 

Rs. 1626/- as rent from 12-9-67 to 
11-8-72 at Rs. 87 per month, 

Rs. 550/- as damages from 12-3-72 to 
the date of the suit at Rs, 50/- per 
month.’ 

In the written statement, the following pay- 
ments were alleged: — 

28-7-1971 Rent from June to November 
1970. Rs. 222/-; 10-10-1971 Rent for Decem- 
ber 1970 and January 71 Rs. 74/- by M. O. 

18-11-1971 Rent for February and March 
1971. Rs..74/- by M. O. | 

17-1-72 Rent for April and May 1971 
Rs. 74 by M. O. 

It is further alleged in the written state- 
ment that on February 16, 1972, the defendant 
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remitted Rs, 74/- >y. money order as rent for 
June and July 1971, but the plaintiff refused 
to accept it. . l 

3. Then, during the pendency of the 
suit, it was on March 2, 1974. that the tenant 
deposited Rs. 898/- calculated as follows:— 

Rs. 1184/- as rent from June 1971 to 
February 1974, less Rs. 286/- incurred on 
repairs. 

i The plaintiff made an application 
under Section 13 (6) of the Act for striking 


out the defence contending that the defen- 


dant did not comply with the provisions « 
Section 15 (1) of the Act. The trial court 
found that the deposit of Rs. 898/- abovesaid 
was not in full, nor was it made within the 
time prescribed in the section. It also ob- 
served that no application was made for ex- 
tension of time. Jn the result, the trial Court 
ordered the defences to be struck out. 

- 5, Shri Verma, learned counsel for 
the defendant-petitioner, contends in this re- 
vision that, firstly, as there was a dispute rais- 
ed about the amount of arrears of rent due 
by the tenant, the Court was bound to fix a 
provisional rent within the meaning of Sec- 
tion 13 (2). Learned counsel relies on Firm 
Ganeshram Harvilas v. Ramchandra 1970 
MPL] 902 = (AIR 1971 Madh Pra 104) and 
Jivrambhai v. Amarsingh 1972 MPLJ 785 = 
(AIR 1978 Madh Pra 165). The second con- 
tention is that as there was no positive mala 
fide or contumacy on the part of the defen- 
dant,. the defence could not be struck out and 
the trial Court has not at all exercised its dis- 
cretion. 

a Shri Pathak, learned counse] for 
the plaintiff, in opposing this revision, argues 
that the dispute about the amount of arrears 
of rent was not raised within one month of 
the service of the writ of summons on the 
defendant so that the application of the 
provisions of the first part of Sec- 
tion 18 (1) was not arrested. Secondly, 
the defendant did not pay rent even at Rupees 
37/- per’month which was not in dispute, 
during the pendency of the suit, as required 
by the second part of Section 18 (1). 

In my opinion, Shri Pathak is right; 
the first contention of Shri Verma cannot be 
accepted, It is true that the defendant raised 
a dispute about the amount of arrears of rent 
due by him, but this dispute he did not raise 
within one month of the service of the writ 
of summons on him. . He raised the dispute 
as late as on January 7, 1974 while the writ 
of summons had been served on him on July 
1, 1973, He did not comply with the first 
part of Section 18 (1) upto the date of rais- 
ing the dispute. He did not apply for exten- 
sion of time. Shri Pathak is also right that 
the defendant did not comply with the second 

art of Section 18 (1), as he did not regularly 

eposit, month by month, the rent o for 
the preceding month. Accordingly, the first 
contention of Shri Verma is rejected. 
8. But the learned tria] Judge has 
been in error in striking out the dcfence merely 
on the ground that the provisions of Section 18 
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(1) were not complied with by the defendant. 
Striking out the defence is not a necessary 
consequence of non-compliance with the pro- 
visians of Section 18 (1), either part.. The 
learned trial Judge has confused between the 
consequence of non-compliance, with Section 
13 (1), so far as it re:ates to the benefit which 
has been provided by the statute under Sec- 
tion [2 (3) and Section 13 (5), and the penal- 
ty with which the defendant may be visited 
as a consequence of such default. The two 
are separate and distinct. The first is a neces- 
sary consequence, the sezond is not. 

s The legal position may be recapi- 
tulated and summed up as follows :—- 

(1) There are two parts in Section 13 (] 
each of which is mandatory and each cf which 
is to be complied with by the tenant on the 
dates specified in it. 

(2) The following will be compliance 
with the first part of Section 18 ():— 

(a) The tenant deposits all arrears of rent 
within one month of the service of the writ 
of summons on him; or $ 


ib) The tenant deposits all arrears of 
rent within such time as the Court may ex- 
tend. This can be done only on an application 
by the tenant, but not sco motu, Such an ap- 
plication can be made at any time but to allow 
or not to allow it wil] be in the discretion of 
the Court to which it is made. However, it 
cannot be rejected merely on the ground that 
it was not made within one month of the 
service of the writ of summons on the defen- 
dant; or 

{c) The tenant raises a dispute within the 
meaning of Section 18 (2) of the Act within 
one month of the service of the writ of sum- 
mons on him and then deposits the provisional 
ee as fixed ky the Court, without any de- 
ay. 

(3) It will be compliance with the second 
part of Sec. 13 (1) in the following cases.— 
The Court has no power to extend time for 
compliance with this part of Section 18 ( | 
the obvious reason being that unlike the first 
part of Section 18 (1), the tenant, under the 
second part, has not to deposit any accumu- 
‘lated arrears of rent. That is the reason for 
the distinction. 

(a) The tenant goes on depositing month 
by month by the 15th day of every calendar 
month, until] the disposal of the suit, rent for 
the preceding month, or 


(b) The tenant raises a dispute within 
the meaning of Section 18 (2) of the Act, 
after the expiry of one month of the service 
of the writ of summons on him, but com- 
plies with both the parts of Section 18 (1) up- 
to the date of raising such dispute and pays 
rent thereafter according to the provisional 
rent fixed by the Court under Sectior 18 (2). 


(4) The effect of compliance’ with both 
the parts of Section 15 (1), as above, will be 
that the defendant will earn a special protec- 
tion afforded to him under Section 12 (8) 
and Section 18 (5) of the Act. 
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and the second part of Sac. 15 (1). 
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(5) The consequences of non-compliance 
with either the first part or the second part of 
Section 13 (1) are two:— a. 

(a) The defendant automatically forfeits 
the protection under section 12 (8) and sec- 
tion 18 (5), even when there is a single de- 
fault. The Court has no »~ower “> condone 
any delay or default for the purposes of Sec- 
tion 12 (8) or Section 18 (5). 

(b) His defence is liable to be struck out 
under Section 13 (6), Bret it is not automatic. 
The provisions are noè mandatory. The 
Court has been given a wide discretion to 
strike out the defence or not to strike it out, 
in case where aere is one default or more 
than one default, or any amount of delay in 
depositing the amounts due under the first part 
If at the 
time that the Court is disposing of the appli- 
cation under Section 18 (3), rent has been de- 
posited, or the tenant seeks a reasonable time 
to deposit all amount of rent due under both 
the parts of Section 18 (1), the Court shall 
not strike out the defence, except when 
there is: 

(i) contumacy, or 

(ii) positive mala fide. 

(6) The Court must always bear in mind 
the above distinction between the consequen- 
ces of delay or default ir complying with the 
provisions of. Section 18 (1) for the purposes 
of Section 12 (3), or Section 18 (5), on the 
one hand, and Section 13 (6) on the other 
hand. -The reason for the stringency and 
rigidity of the consequences of non-compli- 
ance with Section 18 (1) for the purp@es of 
Section 12 (3) and the reason for the leniency 
and latitude for bestowiag wide discretion 
on the Court in case of delay or default in 
compliance with the provisions of Section 13 
(1) for the purposes of Section 18 (6), are 
very clear. 

(i) Section 12 (8) and Section 13 (5) af- 
ford a special protection to the tenant against 
eviction even when the landlord has earned 
the right of eviction under section 1% (1) (a), 
The landlord is deprived of that valuable 
right, if the tenant strictly complies with both 
the parts of Section 18 (1) throughout the 
trial and punctually; otherwise, the tenant 
loses that protection. : i 

(ii) The other objec of Section 18 (1) is 
that the amount .of rent is deposited for the 
benefit of the landlord aad the tenant is pre- 
vented from litigating without depositing rent, 
This significant purpose of Section 18 (1) is 
served when the tenant deposits all arrears 
of rent whether on the Cate specified in Sec- 
tion 13 (1) or later on. This provision is in 
terrorem. It is not as if any special or addi- 
tional right is conferred on the landlord by 


the default committed by the tenant. It is 
a penalty incurred by the tenant. To strike 


out the defence is an extreme penalty with 

which the defendant cam be visited, so ‘that 

it has been held by the Court that that ex- 

treme step must not be taken by the Court. 

However, that extreme step may be taken in 
e case of contumacy or positive mala fide. 
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7. As soon as a dispute is rzised 
under Section 13 (2) the operation of Sec- 
tion 18 (1) gets arrested; however, the lost 
right is not revived. As soon as the p-ovi- 
sional rent is determined under Sec. 18 (2°. the 
operation of Section 18 (1) is resumed. The 
provisions of Section 18 (2) are mand:tory 
and the Court has to deal with the dispute 
whenever it is raised. If it is raised after 
one month of the service of the writ of zum- 
mons on the defendant and without coraply- 
ing with the provisions of both the part: of 
Section 13 a upto the date of raising the 


dispute then also the Court has to deternine . 


a provisional rent, although the protestion 
under Section 12 (8) and Section 18 (5) may 
have been lost by the tenant. 


8. The same is the effect and conse- 


quence where a dispute is raised under Sec- 
tion 18 (8) mutatis mutandis, 


9. The above propositions are dedu- 
cible from Chitrakumar Tiwari v. Gangaram 
1966 JLJ 1028; Jagdish Kapoor v. New Edu- 
cation Society, 1967 Jab LJ 859 = (AIR 


1968 Madh Pra 1) (FB); 1970 MPLJ 92 = 


We 1971 MP 104) and 1972 MPL] 7-5 = 
AIR 1978 Madh Pra 165). . 


10. In the decisicn of the Supreme 
Court in B. C. Kame v. Neniichand AIR 1970 
SC 981 their. Lordships censidered the =ffect 
- of Section 18 (5), when rent is not depesited 
as required by Section 18 (1) and there jis no 
application for extension of time. .Imw that 
ease, their Lordships have not stated. that 
the default under Section 18 (1) will xeces- 
sarily entail striking out the defence ander 
Sec, 18 (6). In fact, in paragraph 7 cf the 
Supreme Court decision, there is an indication 
of the distinction between striking out the 
defence and the effect of non-compliance with 
section 18 (1) for the purposes of sectien 18 
5) of the Act, ne 


11. In the present case, the learned 
trial judge did not bear in mind the said 
distinction’ and thought thet the default ander 
Section 13 (1) necessarily entails the p nalty 
provided in. Section 18 (8). He, therefore, 
did not apply his mind at all to the facts and 
circumstances of the case in order to apply 


the tests when the defence should be struck. 


out, : 


12. In the result, this revision is al- 
lowed. The order of the trial Court lated 
July 5, 1974, is set aside, The trial Ccurt is 
directed to consider afresh the plaintif£&s ap- 
plication under Section 13 (6) of the «ct in 
the light of this order and in view of the facts 
and circumstances of the case. Parties shall 
bear their own costs. 


Revision allowed. 
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Lacchi alias Laxminarayan, Applicant v. 
The State of M. P. -and another, Opposite 
Party. 

Miscellaneous Petition (Habeas Corpus) 
Case No. 123 of 1975, D/- 11-6-1975. 

{A) Maintenance of Internal Security Act 
(L971), Section 3 {1) (a) (ii) — Breaches of 
law and order and disturbance of public 
order — Distinction, ' 

The breaches .of law and order are to 
be distingvished from disturbances of public 
order; and the distinction between the two 
is to be made on the basis of the following 
principles; i 

(1) A contravention of law always affects 
order; but before it can be said to affect public 
order, it must affect the community or public 
at large. | 

(2) Public order is the even tempo of 
the life of the community taking the country 
as a whole or even a specified locality. 

(83; It is the degree of disturbance and 
its effect upon the life of the community in 
general or in a particular locality which de- 
termines whether the disturbance amounts 
only to a breach of law and order or a dis- 
turbance of public order, 


(4) lt is the potentiality of the act to 
disturb the even tempo of the life of the com- 
munity which makes it prejudicial to the main- 
tenance of public order, — 

(5) If the contravention in its effect is 
confined only to a few individuals directly in- 
volved as distinguished from a wide spectrum 
of the pubie it would raise a problem of 
law and order only. (Para 9) 


(B) Maintenance of Internal Security Act 
(1971), Section 3 (1) (a) (ii) — Offending 
acts and order of detention — Time lag be- 
tween the two. 


The question of delay is material only 
for the purpose of determining whether the 
alleged criminal activities of the detenu can 
be considered as a reasonable basis for the 
subjective satisfaction of the detaining au- 
thority as regards necessity of deterition. The 
satisfaction must be based on a reasonable 
prognosis of the future behaviour of the de- 
tenu based on. his past conduct. The object 
of passing a detention order is mainly to pre- 
vent the detenu from indulging in criminal 
activitiés of a particular nature. The Court 
has to see whether the detaining authori 
could form a reasonable apprehension TA 


ing the participation of the detenu in such ac- 


tivities in future as judged from his past con- 
duct.. Para 21) 


(C) Maintenance of Internal Security 
Act (1971), Section 3 (1) (a) Gi) — Prosecution 
in respect of offending acts ending in acquit- 
tal — Relevancy in passing detention order. 

The mere fact that the prosecution end- 
ed in acquittal is no bar to action being taken 
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by the detaining authority for the alleged 
criminal activities of the detenu, 
l ' (Para 29) 


(D) Maintenance of Internal Security Act 
(1971), Section 3 — Detention „order — 
Grounds — Vagueness. - ; 

__Where the date, time and place of the 
incidents were specified and the particulars 
regarding the nature of the activities of the 
detenu were mentioned in the grounds, the 
grounds cannot be said to be. suffering from 
the infirmity of vagueness, 


(1971), Section 3 —— Detention order -—— 
Grounds — Names of associates of detenu 
not specified — Order is not bad on ground 
of vagueness. 


__({F) Maintenance of Internal Security Act 
(1971), Section 3 —- Order of preventive de- 
tention — Pendency of prosecution is no bar. 

An order of detention is a precautionary 
measure being based on a prognosis of the 
past activities of the detenu. Merely because 
a detenu was liable to be tried in a criminal 
Court for the commission of a criminal offence 
or to be proceeded against for preventing. him 
from committing an offence under Chapter 
VIII of the Code of Criminal Procedure it 
would not debar the Government from taking 
action for his detention under the Act. It is, 
therefore, clear that an order of preventive 
detention can be made with or without pro- 
secution, and even in anticipation, or after 
discharge or acquittal; and the pendency of 
a presecution is no bar to an order of preven- 
tive detention. (Case Law discussed), > ` 
. (Para 38) 
Cases Referred Chronological Paras 
AIR 1975 5C 90 = 1975 SC Cri R 290 23 
AIR 1975 SC 473 = 1975 Cri LR (SC) 99 20 
AIR 1975 SC 609 = 1975 UJ (SC) 398 8 
AIR 1975 SC 988 = 1975 UJ (SC) 106 31 


AIR 1974 SC 1161 = (1874) 3 SCR 813 33. 


ATR 1974S‘) 1214 = (1974) 8 SCR 789 8, 30 
AIR 1974 SC 1886 = (1974) 8 SCR 613 19, 
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AIR 1974 SC 2154 = (1975) 1 SCR 778 32 
AIR 1973 SC 197 = 1873 SCC (Cri) 353 = 
_ 1974 Cri LJ 395. 7 
AIR 1978 SC 207 = (1978) 2 SCR 990 29 
AIR 1972 SC 1670 = 1972 UJ (SC) 948 29 
AIR 1972 SC 1924 = (1972) 2 SCR 787 3I 
AIR 1972 SC 2561 = 1978 UJ (SC) 481 32 
AIR 1970 SC 814 = (1970) 3 SCR 360 6 
AIR 1970 SC 1228 = (1970).3 SCR 288 7 
AIR 1966 SC 740 = (1966) 1 SCR 709 5 

S. K. Dubey, A. K. Barua, for Applicant; 
R. S. Bajpai, for State Opposite Party. 

RAINA, J.:— This is a petition for a writ 
of habeas corpus under article 226 of the 
Constitution. 


2. The petitioner carries on the busi- 
ness of embroidery at Naya Sarafa, Lashkar, 
Gwalior. On 29-10-1974, the District. Magist- 
rate, Gwalior, passed an order of . detention 
against the petitioner under sub-clause (ii) of 
ace (a) of sub-sectior: (1) of Section 3 of 


Lacchi v. State (Raina J.) 


(Para 30) 
(E) Maintenance of Internal Security Act _ 


(Para 31) ` 
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the Maintenance of Internal Security Act, 1971 
(hereinafter referred to as ‘the Act) vide An- 
nexure P-1; On 29-10-74, the petitioner was 
furnished. with the grounds of detention vide 
Annexure P-2, He submitted a representation 
against the order of detention to the Govern- 
ment. Thereupon, the case of the petitioner 
was referred to the Advisory Board. The 
Board approved the order of detention and, 
after considering the report of the Advisory 
Board, the State Government confirmed the 
order of detention. So far, the facts are not 
in dispute. . . 

3. The petitioner has challenged the ` 
order of detention on a number of grounds in 
this petition’ and has. prayed that the order 
be quashed and the petitioner be set at liberty. 


4, In the return filed on behalf of 
the State itis submitted that the order of 
detention is definitely valid and justified and 
the petition is liable to be dismissed. 

5. Shri S. K. Dube, learned counsel 
for the petitioner, has challenged the deten- ` 
tion on a number of grounds. The first point 
urged by him was that the alleged activities 
af the petitioner referred to in the grounds of 


‘detention may be considered as breaches of 


law and order, but they cannot be considered 
as prejudicial to the maintenance of public 
order within the meaning of sub-clause (ii) of 
clause. (a) of sub-section (1) of Section 3 of 
the Act. There can be no doubt that there 
is a clear distinction between a mere contra- 
vention of law and the disturbance of public 
order. While dealing with a case of deten- 
tion under Rule 81 (a) ‘b) of the Defence 


of India Rules. 1962 in Ram Manohar v. State 


of Bihar AIR 1966 :SC 740, their Lordships 


‘observed in paragraph 51 as under: 


“The contravention of law always affects 
order but before it can be said to affect pub- 
lic order, it must affect the community or 
the public -at large. A mere disturbance of 
law and order leading to disorder is thus 
not necessarily sufficient for action under the 
Defence of India Act but disturbances, which 
subvert the public order, are.” 


6. In Sudhir Kumar Saha v. Commr. 
of Police Calcutta (AIR 1970 SC 814). their 
Lordships, while dealing with a case of deten- 
tion under the Preventive Detention Act, 
1950, held that maintenance of ‘law and order 
is a conception much wider than the conrep- 
tion of maintenance of ‘public order’. Every 
act that affects ‘law and order’ need not af- 
fect ‘public order’. ‘Public order’ is the even 
tempo of the life of ‘the community 
taking the country as a whole or even a speci- 
fied locality; and disturbance of public order 
is to be distinguished from acts directed 
against individuals which do not disturb the 
society to the extent of causing a general 


., disturbance of public tranauillity. 


7. - In Arun Ghosh v. State of West 
Bengal AIR 1970 SC 1228 their Lordshins, . 
while dealing with a case of detention under 
the Act, held that the ‘question whethe- a 
man has only committed a breach of law 


~ 
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and order or has acted in a> manner -lkely 
to cause a disturbance of the public order is 
a question of degree and the extent of the 
reach of the act upon. the society; and am in- 
dividual act can bea ground for detention 


only if it leads to disturbance of the current © 


of life of the community so as-to amount to 
a disturbance of the public order and not if 
it affects merely an individual leaving the 
tranquillity of the society undisturbed, This 
decision was -followed by their Lordships in 
Babul Mitra. v. State o 
1973 SC 197). 


8. In Milan Banik v. The State of 
West Bengal (AIR 1974 SC 1214) their Lord- 
. ships observed as under in paragraph 3, while 
dealing with the question of public order: 


“The test for determining whether a par- 

ticular activity affects Jaw and order or whe- 
ther it impinges upon public order is: Does 
it interfere with the current of life of the 
commonly so as to amount to disturbance of 
public order or does it affect merely an indi- 
vidual leaving the tranquillity of the society 
undisturbed, in which case it would be an 
activity affecting law and_ order.” 
Similar view was expressed by their Lordships 
in Ram Ranjan v. State of West Bengal AIR 
1975 SC 609. It was held in that case that 
it is the potentiality of the act to disturk the 
even tempo of- the life of the community 
which makes it prejudicial to the maintenance 
of public order. If the contravention in its 
effect is confined to a few individuals di-ect- 
ly involved as distiriguished from a wide spe- 
ctrum of the public, it would raise a problem 
of law and order only. 

9. From the aforesaid decisions it 
would appear that breaches of law and carder 
are to be distinguished from disturbances of 
public order; and the distinction betweer the 


two is to be made on the basis of the follow-. 


ing principles: 

(1) A contravention of law always afects 
order, but before it can be said to affect oub- 
lic order, it must affect the community or 
public at large. ; a 

(2) Public order is the even tempo o7 the 
life of the community ae the country as 
a whole or even a specified locality. E 

(3) It is the degree of disturbance and 
its effect upon the life of the community in 
general or in a particular locality which dster- 
mines whether the disturbance amounts only 
‘to a breach of law and order or a disturbance 
of public order. . 

(4) It is the potentiality of the act to dis- 
-Iturb the even tempo of the life of the zom- 
munity which makes it prejudicial to the 
maintenance of public order. 

(5) If the contravention in its. effec: is 
confined only to a few individuals dir2ctly. 
involved as distinguished from a wide spec-rum 
of the pe it would raise a problem of 





law and order only, 
10. If we carefully examine- the acti- 
vities of the petitioner as alleged in the 


grounds of detention in, the light of the prin- 
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ciples set out above, it would be clear that 
they -pertain to disturbance of public order 
cad. not merely to a contravention of law as 
affecting law and’ order, 

ll.. Ground No. 1 pertains tovan in- 
cident which is said- to have taken place. on 
28-1-1969. It is stated that the petitioner, 
along with the members of the gang, obstru- 
cted members of the police force in the dis- 
charge of their duties and assaulted them 
‘causing injuries to them as a result of which 
a feeling of fear and insecurity was caused in 
the minds of the people in the locality. 

12. Ground No, 2 relates to another 
incident which is said to have taken place 
on 14-6-1974. It is stated that the petitioner 


_ and his associates who were armed with lathis 


and knives, assaulted Laxmandas Sindhi and 
his brother Dhanraj and when some people 
of the locality tried to rescue them, the peti- 
tioner threatened to kill them with the result 
that a sense of insecurity and panic was creat- 
ed among the people of the locality. . 


18. Ground No. 8 relates to an inci- 
dent which took place on 9-9-1971 at 9.45 
p. m, It is stated that the petitioner and his 
associates entered the Sangita restaurant and 
assaulted Ramprakash, owner of the restau- 
rant, because-he had made a report -against 
the eee The window-panes and other 
articles were also damaged in this incident 
which created a sense of fear and insecurity 
amongst the pegple in the locality. . ` 

14. Ground. No. 4 relates to an inci- 
dent dated 15-5-1973. It is stated: that at 
11.00 p. m. on that date the petitioner and 
his associates took the law into their hands 
and drove away a tonga of Samad Khan. 
When Samad Khan and some others follow- 
ed the petitioner and his associates. and pre- 
vented the ‘petitioner from taking away the 
tonga, the petitioner and his associates abused 
and assaulted them. It is stated that this 
wanton act: of the petitioner created fear and 
insecurity, among the people of the Jocality. 

15. Ground No. 5 relates to an inci- 
dent dated 18-3-1974; it is stated that on that 
‘date the petitioner along with his associates 
kidnapped Mahendra Kumar in an Ambassador 
Car and took him towards Morena. Mahendra 
Kumar was ultimately rescued by the police 
but this act caused a sensation and created 
a sense of fear in the locality. 


16. Ground No. 6 relates to an inci- 


dent dated 9-2-1974, It is stated that on that 


date the petitioner and his associates armed 
with lathis and hockey sticks surrounded Sub- 
hash driver ofa tempo. He was dragged out 
and assaulted and the petitioner gave threats 
that people of Morar will be taken to task 


„and assaulted. This conduct of the petitioner 


created fear and a sense of insecurity in the 
minds-of the people of Morar. 


17. Ground No. 7 relates to an inci- 
dent dated 25-8-1974. It is stated that on that 
date the petitioner and his associates visited 
Regal Lodge at about 10.30 p. m. and con- 
sumed liquor there, When they were asked 
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to pay the bill of Rs. 172/- the petitioner and 
his associates started robbing indiscriminately 
the customers present in the lodge. “Amar- 
singh Waiter who tried to intervene. was 
stabbegl and Kishanchand Proprietor -of the 
Hotel was also attacked and the window 
panes and the articles in the hotel were dama- 


ged. As a result of this incident,.there was . 


o among the customers and mem- 


ers of the locality. 


18. - From the nature of the incidents 
as given- in the aforesaid grounds it is clear 
that they affected the community as a whole 
and not merely- individuals, As such they 
relate to disturbance of public order and not 
merely to breaches of law and order, 


19. The next point urged by Shri 
S. K. Dube, learned counsel for the petitioner, 
was that most of the grounds could not be 
taken into consideration because they relate 
to incidents which took place lon 
the order of detention -was passed. The ques- 
tion as'to how long after the offending crimi- 
nal asa of the detent. an order of deten- 
tion can be passed: has been considered by 
the Supreme Court in- number of cases. In 


before ` 
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Gulam Hussain v. The Police Commissioner . 


Calcutta (AIR 1974 SC 1286). their Lordships, 
while dealing with the question of delay, made 
the following pertinent observations in para- 
graph 5: nS . 

“It is true that there must be a live link 
between the grounds of crimina] activity al- 
leged by the detaining authority and the pur- 
pose of detention, namely, inhibition of pre- 
judicial activity of the species specified in 
the statute. This credible chain is snapped 
if there is too lang and unexplained an inter- 
val between the offending acts and the order 
of detention.”. S 


20. In Gora v. State of Bengal (AIR 
- 1975 SC 478) their Lordships laid down that 
the .test of proximity is not a rigid or mecha- 
nical test to be blindly. applied by merely 
‘counting the number of months between the 


offending acts and the order of detention, It, 


is a subsidiary test evolved by the Court for 
the purpose of determining the main question 
whether the past activities of the detenu are 
such that from them a reasonable prognosis 
can be made as to the future conduct of the 
detenu. 


2L, 
| question of delay is material only for the 
purpose of determining whether the alleged 
crimina] activities of the detenu can be con- 
‘sidered as a reasonable basis for the subjective 
satisfaction of the, detaining authority as re- 
gards ney of detention. + The satisfaction 
must be based on a reasonable prognosis of 


It is, therefore, clear that the’ 


= 


the future behaviour of tie detenu based on. 


his past conduct. The object of passing a 
detention order is mainly to prevent the 
detenu from indulging in criminal activities 
of a particular nature. The Court has to see 
whether the detaining authority could form a 
reasonable: apprehension regarding the parti- 


A- IL R. 
cipation of the detenu in such activities in 
ture as judged from his past conduct. 


22. In the instant case the order of 
detention was -passed on 29th October 1974; 
while ground No. 7 pertains to certain crimi- 


` nal acts committed by the pentone: cn 25-8- 
a 


1974, The earlier criminal acts referred to 
in the other grounds merely form a chain of 
events indicating the criminal tendencies of 
the petitioner which confirm the apprehen- 
sion,. in regard to his future conduct which 
arose from the incident of 25-8-1974. Thus, 
all the grounds appear to be germane and 
mone of them can be said to have no nexus 
with the question relating to the expectation 
of future unlawful activities of the petitioner. 


23. The next point urged by Shri 
Dube was that some of the grounds are non- 
existent, inasmuch as the statements contain- 
ed in them are false and the incidents refer- 
red to.thereunder never took place. It is 
necessary to examine this contention carefully. 
It may.be pointed out, at the outset, that it 
is not necessary: for this Court to embark 
On an enquiry into the truth or otherwise of 
the allegations forming the subject-matter of 
the grounds. All that has to be seen is that | 
the. action of the detaining authority is bona. ` 
fide and that the alleged incidents are not 
purely imaginary. We may here quote the 
ollowing observations of their Lordships of 
the Supreme Court in Ramakrishna v, Dist- 
rict Magistrate,. Jabalpur (AIR 1975°SG 90). 

“The contents of paragraph 10 are to.be 
read as á whole and as a part of the ‘series 
of incidents enumearated in the preceding 
paragraphs 7, 8 and 9. The truth or other- 
wise of what is mentioned in those paragraphs 
cannot be tested objectively by judicial stan- 
dards. We have to accept the correctness 
of the incidents and the facts stated therein.” 


24. It was. urged by Shri Dube that 
no such incident occurred on 28-1-1969 as 
is referred to in ground no. 1: but from 
ground No. 4 of the petition it would appear 
that the petitioner merely pleaded that the 
ground was vague, It'has not been alleged 
that it was non-existent and, therefore, it was 
not necessary for the Stata to place necessary 
material before this Court which formed the 
basis of the ground, It is, no doukt, true 
that no prosecution seems to have been 
launched in respect of this incident; but this 
may be because the incident was not of a 
very serious nature, Moreover, the order of 
detention is not based or. this ground alone. 
It is referred to mainly to indicate the antece- 
dents of the petitioner. 


25. As regards ground No. 2, it has, 
no doubt, been alleged that it is a false 
ground; and in support of this contention an 
affidavit of the complainant Laxman Das (An- 
nexure P. 5) has been filed. Shri Bajpai, learn- 
ed Government Advocate, however, produced 
before us the confidential file of the District 
Magistrate pertaining to this case. It appears 
therefrom that before passing the order of 


' detention the District Magistrate had examin- ` 
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ed as many as twelve witnesses, including 
Laxman Das, who fully supported the inc=lent 
as narrated in ground No, 2 Shri Bajpai 
urged that the people of the area, being a raid 
of the petitioner, his friends and relatives 
seem to have secured the affidavit of Lax- 
= man Das under threat.or coercion. This zon- 
tention does not appear to be without zorce 
in the circumstances of the case. ; 


26. As regards ground No. 4 it is 
stated that the incident narrated therein is false 
and an affidavit of Samman Khan (Annexure 
P-6) has been filed in-support of this coaten- 
tion. From the file of the District Magis‘rate 
it appears that Samman Khan was examined 
by the District Magistrate and he had fully 
seppaned the incident as narrated in ground 

o 4. : 

27. It has been urged that the inci- 
dent referred to in ground No. 6 is also false 
and imaginary; and in support of this coaten- 
` tion an affidavit of complainant Subhash (An- 
nexure P-7) has been filed. We, how=ver, 
find that Subhash was examined by the Dist- 
rict Magistrate and he fully supportec the 
incident as narrated in the said grounds. 


. 28. ` It is not difficult for a person, 
who is a bully and of a desparate character, 
to obtain affidavits of his choice from persons 
who are afraid of him, It appears that police 
reports were lodged in respect of these -inci- 
- dents and criminal prosecutions were started; 
but the proceedings terminated as the 2om- 
plainants . compounded ihe offence: or 
settled the matters amicably for fer of 
the petitioner. 


- 29, Another point urged by Shri 
Dube was that since the petitioner was aguit- 
ted in the criminal case instituted in cornec- 
tion with the incident referred to in graund 
No. 5, it could not be taken into consider_tion 
by the detaining authority: vide judgmect of 
acquittal (Annexure P-3). In Mohammad Salim 
Khan v. C. C, Bose, Deputy Secretdry to 
Government of West Bengal AIR 
1972 SC 1670) it was held that the mere 
fact that the petitioner was discharged in’ a 
criminal case relating to certain incicents 

oes not mean that no valid order of d.ten- 
tion could be passed against him in cormec- 
tion with those very incidents, or that sucn an 
order can be characterised as mala fide A 
similar view was ‘expressed in Mohan-mad 
Subrati alias Mohammad Karim v. State of 
West Bengal (AIR 1978 SC 207). It is 
therefore, clear that the mere fact that the-pro- 
secution ended in acquittal is no bar tc ac- 
tion being taken by the detaining authority for 
the alleged criminal activities of the det=nu. 
In AIR 1974 SC 1836 (supra) their Lordships 
held that the basic imperative of proof be- 
yond reasonable doubt does not apply tc the 
subjective satisfaction component of 
imprisonment for reasons of internal seccrity. 
Their Lordships, however, added that where 
a Court has held a criminal case to be Else, 


the detaining authority with that judicial pro-’ 


nouncement before him may not reasorably 
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claim to be satisfied about the prospective 
prejudicial activities based on what a Court 
has found to be baseless, In the instant case, 
it would appear from the judgment of the 
Additional Sessions Judge, dated 16-12-1974, 
that the petitioner was acquitted on being 
given the Benefit of doubt: vide paragraphs 29 
and 30 of the judgment (Annexure P-3), 
30. Another point urged by Shri 
Dube was that the grounds are vague. We 
are, however, unable to accept this conten- 
tion because the date, time and place of the 
alleged incidents are mentioned in the 
grounds. In AIR 1974 SC 1214 it was held 
that where the date, time and placé of the 
incidents were specified and the particulars 
regarding the nature of the activities of the 
detenu were mentioned in the grounds, the 
grounds cannot be said to be suffering from 


a 


e infirmity of vagueness. 

8l. Learned counsel for the peti- 
tioner also urged that the grounds were va- 
gue, inasmuch as the names of the asso- 
ciates of the petitioner were not given, but 
this contention too has no force, Merely be- 
cause the names of the associates of the de- 
tenu have not been specified in the grounds 
of detention, they cannot be said to suffer 
from the vice of vagueness vide: D. S.. Ro 
v. State of W, B., (AIR 1972 SC 1924) and 
obs) Ray v. State of W, B., (AIR 1975 SC 


32. The last point urged by Shi 
Dube, learned counsel for the petitions, was 
that it was not open to the detaining autho- 
rity to prosecute thé petitioner in connec- 
tion with the incident which formed the 
subject-matter of ground No. 7 and also to 
pass an order of detention on the basis of 
the- alleged criminal activities pertaining to 
This contention too is without 
force. In Ashim Kumar Ray v. State of W. B. 
AIR 1972 SC 2561 it was held that ini- 
tiation of prosecution is no bar to an order 
of preventive detention. No doubt, a con- 
trary view was expressed by their Lordships 
of the Supreme Court in Biranchand v. State 
of U. P., (AIR 1974 SC. 1161) but this deci- 
sion was apparently dissented from in a later 
decision of the Supreme Court in H. Saha 
v. State of W, B., (AIR 1974 SC 2154). 

33. An order of detention is a pre- 
cautionary measure being based on a prognosis 
of the -past activities of the detenu. Merely 
because a detenu was. liable to be tried in 
a criminal Court for the commission of a 
criminal offence or to be proceeded against 
for preventing him from committing an o$ 
fence under Chapter VIII of the Code of 
Criminal’ Procedure it would not debar the 
Government from taking action for his de- 
tention under the Act. It is, therefore, clear 
that an order of preventive detention can be 
made with or without prosecution, and even 
in anticipation, or after discharge or acquittal: 
and the pendency of a prosecution is no bar 
to an order of preventive detention. | 

34. Thus, after carefully considering 
the entire case, we find no merit in this 
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petition. The grounds, on which the deten- 
tion is based, are germane and can reason- 
ably form the basis of subjective satisfaction 
of the District Magistrate regarding the ‘fu- 
ture criminal activities af the petitioner as 
affecting public order. We do not, therefore, 
find any good reason to interfere with the 
order of detention. -> o 
; 85. The petition, therefore, fails and 
is hereby dismissed. a. n 
‘Petition dismissed. 


` 
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SHIV DAYAL AND J. P. BAJPAI JJ: 


Ramnarain and another, Applicants v, 
The State of Madh Pra, Respondent. 


„550. Petn. No.” 186. of 1970 D/- 12-8- 


(A) M. P. Panchayats Act (7 of 1962), 
Section 360 — Applicability — Applies only 
to those cases which fall’ within purview of 
sub-section (1) —- Where entire, area of Gram 
Sabha is being included in the area of Muni- 
cipality, Section 360 (1) is inapplicable and 
- it is not obligatory on State Government to 
issue notification in manner prescribed by 
Section 360. 7 (Para 6) 

(B) M. P. Panchayats Act-(7 of 1962), 
Section 12 — Requirements of —- Expression 
of intention, how to be made.’ . l 


The three requirements of Section 12’ 


are: (1). An intention which falls. within the 
urview of the proviso ta Section 12 (2) must 
e expressed by a notifization (2) the inten- 
tion must be in public interest, and (3) reasons 
must be recorded in writing. 


The contention that where law requires 
an intention to be exprassed by a notification 


in the gazette, it necessarily implies an oppor- ` 


tunity to be given to persons interested to 
file objections and it further contempiates a 
decision on those objections has been rejected 
having regard to the context in which Sec- 
tion 12 (2) has been enacted along with its 

roviso and having regard to the scheme of 
the Act. (Paras 7, 8) 


M. P, Mittal, for Applicants; R. S. Baipai, 
Govt, Advocate, for Opposite Party. 


SHIV DAYAL, J.:-—~- In Tahasil Ashok- 
- nagar (district Guna), there is a Gram Sabha 
area called “Anwari Mafi”. 
is for a group of villages, namely Padariya, 
Anwari, Barkhedi, Bansapur, Parasari, Tika- 
ram, Gora Singwasa anc Pachchadi Kheda. 
‘Under S. 10 of the M. P, Panchayats Act 1962, 
‘(hereinafter called the Act,) a Gram Panchayat 
was constituted for the said group of villages 
and was known as “Anwari -Mafi Gram Pan- 
chayat” -consisting of. 16 elected members; 
two women co-opted ‘members; and one re- 
' presentative of Adivasis. a ae, 

9. By a notification dated June 26, 
1970, (published in the M. P. Rajpatra dated 
HL e NC TC aE 


JS/1S/D792/75/VSS 


Ramnarain v, State (Shiv Dayal J.) 


The Gram Sabha . 


A.I. R. 


July 10,' 1970), the State Government ex- 
pressed an intention to exclude from the area 
of the Gram Panchayat Anwari Mati a certain 
portion of one of the abcve villages compris- 
ing the said Gram Pancaayat ‘annexure C). 
It was issued: in exercise cf powers under Sec- 


‘tion 360 (1) of the Act. However, the Gram 


Panchayat, Anwari Mafi, by a resolution dated 


-March 15, 1970, (annexurs-D) objected to the’ 


said intention of the State Government. The 
Sarpanch of the Panchayet filed a revision. 

- 3° Later on, the State Government by 
another notification dated September 24, 1970, 
expressed their intention zo give over the en- 
tire area of the said Gram Panchayat to the 
administration of the Municipality (annexure 
F), and, further, the State Government, in 
exercise of their power under Section 12 (2) 
of the Act, cancelled the election of the said 
Gram Panchayat. 

Ay Agerieved by the subsequent noti- 
fication, the petitioners, who are from village 
Padariya, which is included in the area of the 
said Gram Panchayat, filed this petition under 
Articles 226 and 227 of the Constitution. | 

5. ° Learned counsel for the-petitioners 
contends that under Section 1% (2) of the Act, 
by virtue of its proviso, an election’ can be 
cancelled, but .betore that is done, the State 
Government must exp ess: an intention. 
Learned counsel urges that it is obligatory to 
express an intention by a noticication under 
Section 360 of the Act. His argument is that 
when a manner is prescribed for. expressing 
the intention contemplated by Section 12 (2 
of the Act, that intention must be expresse 


in the prescribed manner, cr not at all. 


Since, in the present case, there was no ex- 
pression of the intention in the mode prescrib- 
ed in Section 360 of the Act, the proceedings 
are invalid, Pe 

6. In our opinion, this contention is 
misconceived. Section 330 of the Act reads 
thus:— ; 

“360. . Notification Cf intention to alter 
limits of or to amalgamate or to split up Gram 
Sebhas.— ee 

(1) The State Government may by noti- 
fication, signify its intention, 

(a) to alter the limi-s of'a Gram Sabha 


-area by including within it any local area in’ 


the vicinity thereof or by excluding therefrom 
any local area comprised therein; or | 

(b) to amalgamate two or more Gram 
Sabhas ‘and constitute cne Gram Sabha in 
their place; or - ` 

(c) to split up a Gran Sabha and to con- 
stitute, two or more Gram Sabhas in its place. 


(2) Every such notification shall de“ine 


‘the limits of the local area whichis intend- 


ed to be included in or excluded from a Gram 
Sabha area, or of the areas of'the Gram 
Sabhas-intended to be-amalgamated into one, 


- or of the area of each of the Gram Sabha in- 


tended to be constituted after splitting up | 
an existing Gram Sabha, as the case may be 


‘and shall also specify th> period which shall 


not be less than thirty’ days within which 
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AIR 1976 MADRAS 1: 
MOHAN, J. a 
Krishnaswami Gounder, Appellant v. 


A.2190 Jambuthurai Kottai 
Society and others, Respondents. 


Second Appeal No. 1187 of 1973. D/- 
18-7-1975.° 

(A) Civil P. C. (1908), O. 21, R. 64 — 
Sale — Prior sale in execution of award wnder 
Tamil Nadu Co-operative Societies Act, 1961 
— Prevails over subsequent court sale. 

(Paca 6) 

(B) Tamil Nadu Co-operative Societies 
Act (53 of 1961), S. 100 —- Tamil Nadt Co- 
operative Societies Rules 1963, R. 69 (7) — 
Bar of jurisdiction of Civil Court — Sale in 
execution of award under Act cannot be chal- 
lenged by suit. (1963) 1 Andh WR 323; AIR 
1952 Mad 266 and AIR 1945 Mad 370, 
Followed. (Civil P. C. (1908), S. 9). 


Co-operative 


Cases Referred: Chronological 

AIR 1971 SC 71 = (1970) 2 SCR 714 
(1963) 1 Andh WR 323 7 
AIR 1952 Mad 266 = (1951) 2 Mad LJ g 


ATR 1945 Mad 370 = ILR (1946) Mad 330 
7 


Balasubramaniam, for Appellant; W. S. 
Srinivasan, for Respondents. ` 

JUDGMENT :— O. S. No. 579 of 1971 
was preferred before the file of District viun- 
sif. Madurai, for declaration and mandatory 
injunctioh and the plaintiff’s allegation. are 
briefiy as follows— 

The suit properties originally belong2d to 
F. Malaya Gounder the 3rd defendant. 
second defendant had obtained a decree against 
the 3rd defendant in O. S. 359 of 1968 on 
the file of the District Munsif Court, Madurai. 


“(Against decree of Sub. J. Madurai in 
A. S. No. 332 of 1972). 


HS/IS/C810/75/JHS 
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The: 


` The suit properties were attached in execu- 


tion of his decree in E. P. 82 of 1969 on 
8-3-1969 and were brought to sale on 23-2- 
1970. - The plaintiff purchased it for Rupees ' 
1300 subject to the encumbrance and the sale 
was confirmed on 30-4-1970. E. A. No. 564 
of 1970 was filed for delivery of the properties 
and the: same was effected on 6-6-1970, and 
the delivery was also recorded as on 8-6-1970. 
Ever since the date he had been in posses- 
sion and enjoyment of the properties is seen 
from the patta and kist receipts. While that - 
being so, the first defendant obtained an 
award decree in A.-R. C. 141 of 1968 before 
the Deputy Registrar of Co-operative Socie- 
ties and-in execution of that award he came 
to purchase the property on 24-11-1969 itself. 
When the plaintiff wanted to take delivery of 
the possession he was obstructed by the first 
defendant and his men and hence the suit. 

2. The first defendant filed a written 

statement stating as follows. The property 
has been purchased by this society on 24-11- 
1969 itself in execution of the award decree 
obtained against the 3rd defendant and that . 
therefore any subsequent sale in favour of 
the plaintiff, be it a court sale, will not divest 
the title of the first defendant and as between 
the competing titles, the title of the society 
ought to be preferred it being earlier in point 
of time. It is a valid sale, by which the pro- 
perty had already been sold and therefore 
the plaintiff derived no title. The learned 
District Munsif of Madurai who tried the suit 
decreed in favour of the plaintiff holding 
that the court sale ought to be preferred to 
that for the sale in execution of the award 
obtained under the Co-operative Societies Act. 
He also held that the bar under Section 100 
of the Co-operative Societies Act 1961 could 
not oust jurisdiction of the civil court. 
3. On appeal, in A. S. No. 332 of 
1972, the learned Subordinate Judge of 
Madurai reversed the finding and set aside the 
decree. Against this, the present second ap- 
peal has come to be preferred. 


2 Mad. [Prs. 4-7] Krishnaswami Gounder. v. J. K. Co.-op. Society (Mohan J.) 


å. Mr. Balasubramaniam, learned 
counsel for the appellant. contends that the 
finding of the lower appellate court about the 
bar of jurisdiction under Section 100 is incor- 
rect in view of the later judgments of the 
Supreme Court and one such is in Raja 
Kandregula Srinivasa Jagannadharao Pan- 
thulu Bahadur Garu v. State of Andhra 
Pradesh, AIR 1971 SC 71. At page 73 their 
Lordships of the Supreme Court set out the 
grounds on which the jurisdiction of the civil 
court should be excluded. The first 2round 
mentioned is: 


“1. Where the statut2 gives a finality to 

the orders of the special tribunal the civil 
court’s jurisdiction must be held to be ex- 
cluded if there is adequate remedy to do what 
the civil courts would normally do in a suit. 
Such provision, however, does not exclude 
those cases where the provisions of the par- 
ticular Act have not been complied with or 
the statutory tribunal has not acted in con- 
formity with the fundamental principles of 
judicial procedure.” - 
Relying on the above principles, it is con- 
tended that the provisions of the Act have 
not been complied with and therefore the bar 
under Section 100 of the Co-operative Socie- 
ties Act cannot be invoked as against the ap- 
pellant. It is further submitted by the learned 
counsel that his sale ought to be preferred 
since the sale by the Society, in favour of 
itself, is vitiated by fraud and _ illegality. 
Lastly it is submitted thet from the date of 
purchase, the plaintiff was alone in possession 
and enjoyment as seen from Exs. A.I5 to 
A.18, the patta issued in his favour and EXS. 
A.19 to A.22 the kist rezeipts. 


5. Per contra Mr. N. S. Srinivasan 
submits that his sale is prior in point of time. 
namely, 24-11-1969 while that of the plaintiff 
is later. There is absolutely no evidence to 
show that the sale is in any way vitiated by 
fraud or illegality. The bar under Sec. 100 
read with R. 69 (7) could be validly invok- 
ed in this case. 


6 On a careful consideration of the 
above submissions, I:come to the following 
conclusions : 


1. The sale in favour of the Co-opera- 
tive Society is dated 24-11-1969 while the 
sale under which the plairtiff got title is dated 
30-4-1970. Undoubtedly therefore the prior 
sale in favour of the Co-operative Society has 
to prevail. If the civil court had been inform- 
ed of the earlier sale there would not have 
been an occasion for the court sale at all 
. because in view of the previous sale in favour 
jof the Co-operative Society the judgment 
‘debtor namely 3rd defendant had lost all his 
tights, title and interest in the suit property 
and therefore the court sale could not convey 
any right in favour of the plaintiff. So on 
merits, there is no difficulty in concluding that 
the first-sale has to prevail, irrespective of the 
fact whether the civil court has jurisdiction 
or not. 


i 


A. I. R. 


7. Inasmuch as the point relating to 
the jurisdiction has been elaborately argued 
I also think it necessary to deal with the same. 
The reliance placed in Sree Raja Kandregula 
Srinivasa Jagannadharao Pantulu Bahadur 
Garu v. State of Andhra Prdesh, AIR 1971 
SC 71, by the learned counsel for the arpel- 
lant is misconceived. This is not a case in 
which there is any non-compliance with provi- 
sions of rule nor again is this the case where 
statutory tribunal has not acted in conformity 
with the fundamental principles of judicial 
procedure. In fact, the first half of the pro- 
vision extracted above will clearly govern this 
case. It is stated there— l 


“Where the statute gives a finality to the 
orders of the special tribunal tae civil courts’ 
jurisdiction must be held to be excluded if 
there is adequate remedy to do what the civil 
courts would normally do in a suit......... p 
In this connection, I find the reliance placed 
on Section 100 read with Rule 69 (7) by the 
learned counsel for the respondent is well 
founded. Section 100 states as follows— 


“No order of award passed, decision or 
action taken or direction issued under this Act 
by an arbitrator, a liquidator, the Registrar or 
an officer authorised or empowered by him. the 
Tribunal or thé Government or any officer 
subordinate to them, shall be liable to be called 
In question in any court.” 

Rule 69 (7) is to the following effect— 


“All orders made under the rule shall 

subject only to the provisions of Section 97 
be final and shall not be liable to be quzs- 
tioned in any suit or other legal proceed- 
ing.” 
Apart from there being a finality, there is an 
ouster of the jurisdiction of the civil court. 
In a case reported in K. Satyanarayana vV. 
Motu Industries, (P) Ltd., (1963) 1 Andh WR 
323, the provisions of the previous Act came 
up for interpretation. Section 48 of the old 
Act corresponded to the present Section 100 
while Rule 22 was similar to Rule 59. In 
such a case, after referring to various deci- 
sions regarding exclusion of the jurisdiction 
of the civil court it was held as follews— 


“It is not open to the plaintiff to chal- 
lenge the correctness of the award passed by 
the Deputy Registrar under Section 51 of che 
Madras Co-operative Societies Act, or the 
sale held pursuant to the said award. The 
Act has, under Section 57 empowered the 
Registrar and the State Government to cor- 
rect the decisions embodied in awards under 
Section 51. Section 51 (6) expressly. bars the 
jurisdiction of civil and revenue courts to call 
in question the decision under Section 51. 
Likewise, Rule 22 of the rules made under 
the Act provides the procedure to be follcw- 
ed in execution of an award passed under 
Section 51, and also for setting aside the sales 
on the ground of material irregularity or 
fraud. The jurisdiction of the civil courts to 
set aside the sale is also barred. Therefcre, 
suit for declaration that the sale is void and 
not binding on the plaintiff and other creditors 
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is barred by the provisions of the Co-operative 
Societies Act.” 


It may be noted that the learned Judge who 
decided the case relied on the decision cf this 
court in Venkata Subbiah v. Perriah, 2051-2 
Mad LJ 269 = (AIR 1952 Mad 266) wherein 
Panchapagesa Sastri, J. following the earlier 
decision in Ramayya v. Chittoor Dt. Co-cpera- 
tive Dy. Registrar, ILR (1946) Mad 3:0 = 
{AIR .1945 Mad 370) held— 

“that a sale -in execution of awards of 
Co-operative Societies cannot be attacked by 
a suit in a civil court either on the gound 
of fraud or irregularity in the conduct cf the 
sale or even illegality, and the civil court has 
no jurisdiction to go into such matters. ’ 


I find the court below has relied upon the last 
of the decisions namely Ramabakthula 
Ramayya v. Chittoor Dt. Co-operative Re- 
pistrar, ILR (1946) Mad 330 = (AIR 1945 
Mad 370) which is also on point. In this view 
I have no hesitation in holding that the juris- 
diction of the civil court is excluded in the 
present case. Assuming that the civil court 
has jurisdiction I find that no evidence what- 
soever has been let in on behalf of the plain- 
tiff to prove that the sale in favour cf the 
Co-operative Society was vitiated by raud, 
illegality or irregularity. On this aspect of 
this matter I am in entire agreement with 
the finding of the lower appellate court which 
states in paragraph 8 of its judgment: 


“In the first place I may point ow that 
` there is absolutely no evidence worth the 
name on the side of the plaintiffs to show that 
the sale was vitiated by any fraud, illegality 
or irregularity.” 


Further it is contended by the learned ccunsel 
for the appellant that the president o7 the 
first defendant Society and the third defend- 
ant are close relations and therefore i can 
easily be inferred that the sale was done in a 
clandestine way and fraudulent manner. This 
is too tall a statement and I cannot accept the 
same. In the absence of evidence regarding 
fraud, illegality or irregularity it must be held 
that the sale in favour of the Co-operative 
Society is valid one. 

8. For the above reasons I hold that 
the second appeal is liable to be dismissed. 
Accordingly the same is dismissed. There will 
be no order as to costs. No leave. 

Appeal dismassed. 


AIR 1976 MADRAS 3 


' VEERASWAMI, C. J. AND 
NATARAJAN, J. 


K. Yusuf Sheriff and others, Appe‘lants 
v. K. Akbar Sheriff and others, Responcents. 


A. A. O. No. 73 of 1975, DJ- 2-4-1:975.° 


~ *(Against order of Sub. J.. Vellore, L A 
No. 1524 of 1974). 
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K. Yusuf Sheriff v. Abkar Sheriff (Veeraswami C. J.) 


[Prs. 1-2] Mad. 3 


(A) Arbitration Act (1940), S. 34 — Stay 
of proceedings — Suit fer dissolution of part- 
nership — Arbitrator’s wife as a member of 
partnership alleged to be responsible for ex- 
pelling plaintiffs — Not per se a ground for 
stay of proceedings., 

Where the parties have, with open eyes, 
and knowing the fact of the relationship, nam- 
ed the husband of one of the partners: as arbi- 
trator there is no reason for allowing the 
praties to get out of this agreement if noth- 
ing has been said or proved against him 
either by his conduct or by expression or other 
circumstances that he would be partial or 
would act with bias — as arbitrator. It can- 
not be assumed from mere relationship that 
the Arbitrator would act otherwise than 
impartially. AIR 1960 SC 1156, Distinguished. 

(Para 2) 
Cases Referred: Chronological Paras 
AIR 1967 SC 249 = (1966) Supp SCR 215 2 
AIR 1960 SC 1156 = (1960) 3 SCR 713 2 


R. Krishnamurthi and A. R. Lakshmanan, 
for Appellants; O. R. Abdul Kalam, for Res- 
pondents. 


VEERASWAMI, C. J .:— This appeal 
by defendants 1 and 3 to 8 is from an order 
of the Subordinate Judge, Vellore. He declin- 
ed to grant stay under Section 34 of the 
Arbitration Act, 1940. On 5-3-1972, a part- 
nership deed was entered into between the 
parties which provided for settlement, by 
arbitration, of all disputes arising between the 
parties in the partnership. The husband of 
one of the partners was named as the Arbi- 
trator. This relationship, and .there is no 
dispute about it, was known to all the parties 
concerned at the time the partnership agree- 
ment was entered into. Notwithstanding the 
arbitration clause, the plaintiffs-respondents 
instituted a suit for partition and also dis- 
solution of the partnership. The appellants 
have no objection to the suit being proceeded 
with so far as it related to partition, but 
resisted the suit in respect of the relief for 
dissolution of the partnership, on the ground 
that it should be dealt with in arbitration. 
The Subordinate Judge declined to grant stay, 
as, in his view, the arbitrator’s wife, who 
was one of the partners, according to the 
plaintiffs, was responsible for expelling the 
plaintiffs from the firm and the arbitrator was 
not likely to be impartial and also that the 
Suit was a composite one since there was also 
the relief for partition asked for. ~ 


2, In our opinion, the order of the 
Subordinate Judge cannot be supported. As 
we already indicated, the partners knew full 
well when the partnership agreement was en- 
tered into the relationship between the Arbi- 
trator and one of the partners. Nothing has 
been said or proved against the named Arbi- 
trator either by his conduct or by expression 
or other circumstance that he would be par- 
tial or would act with bias — as arbitrator. 
The allegation that the arbitrator’s wife, as 
a member of the partnership, was respon- 
sible for expelling the plaintiffs, could not 
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reasonably give rise to the inferénce that her 
husband -would not act impartially when he 
was called: upon to serve as an arbitrator. 
,U. P. Co-operative Federacion v. Sundez Bros, 
‘Delhi, ALR 1967 SC 249 relied on by the res- 
pendents is distinguishable. In. that case, the 
Registrar of Co-operative Societies himself was 
the ex-officio President of the Society and it 
was with his approval the agreement in dis- 
pute there was. terminated. That being so, 
the Supreme Court was of opinion that the 
Registrar could not possibly be impartial as 
he was a party to the cancellation of 


the agreement. The relationship, here 
was already known, there is nothing to 
point to the Arbitrator being likely to 


be based in any way against the plaintiffs. 
We cannot assume from the mere relationship 
of the Arbitrator with one of the members 
of the partnership that the Arbitrator would 
act otherwise than impartially. Printers (Mys) 
Pvt. Ltd. v. P. Joseph, AIR 1960 SC 1156, 
to which our attention was invited for the 
respondents, lays down the general principle 
which should govern exercise of the discre- 
tionary power under Section 34 of the Arbi- 
tration Act. In that case, the following ob- 
servation is pertinent to the view we have 
taken in this case: l 


“In exercising its discretion under Sec- 

tion 34 the court should not refuse to stay 
the legal proceedings merely because one of 
the parties to the arbitration agreement is un- 
willing to go before an arbitrator and in 
effect wants to resile from the said agreement 
nor can stay be refused merely on the ground 
that the relations between the parties to the 
dispute have been embittered......... i. 
In this case, there is not even an allegation 
that. there was any such embitterment. The 
parties have, with open eyes, and knowing the 
fact of the relationship, named the husband 
of one of the partners as arbitrator, and we 
do not see why the  plaintiffs-respondents 
could be allowed to get out of the agreement. 
If any foundation had been laid for their 
alleged apprehension that the arbitrator might 
not be impartial, one can understand that. 
But that is not the case here. . 


3. The other ground is that the suit 
is a composite one and, therefore, no stay 
should be granted. But that circumstance, 
in our opinion, will not help the plaintiffs. 
As already mentioned, the appellants have no 
objection the suit being proceeded with m 
so far as it related to partition. If there 
should be any difficulty in making partition 
without the dissolution of the partnership is 
decided upon and ‘the rights are arbitrated, 
that part of it will, of course, have to wait. 
On the ground, we do not see why stay, should 
be refused. The appeal is allowed with costs. 


Appeal allowed. 


~ 


Rajammal v. Chinnathal (Ismail J.) 


A. I. R. 


AIR 1976 MADRAS 4 
ISMAIL, J. 


Rajammal, Appellant v. Chinnathal; Res- 
pondent. 


. Appeal No. 681 of 1971 and Memo of 
Objections, D/- 18-3-1975.* 


(A) Evidence Act (1872), S. 68 — Execu- 
tion and attestation of document specifically 
denied — Examination of scribe is not enough 
— Must be proved by at least one attesting 
witness. PY 

The language of Section 68 is clear and 
‚categorical and therefore once the execution 
of the document is- denied by the alleged ex- 
ecutant, the document cannot be admitted in 
evidence, unless one attesting witness at least 
has been called for proving the execution of 
the document, if alive, and subject to process 
of the court. S (Para 5) 


The attesting witness must subscribe his 
Signature with the intention that it should be 
complete attestation of the document and if 
this animo attestandi is not present the giving 
of evidence by scribe as to his having written 
the document cannot be a valid attestation. 
AIR 1969 SC 1147; 1970-2 Andh WR 88, Rel. 
on. (Para 3) 


Cases Referred : Chronological Paras 


(1970) 2 Andh WR 88 4 
AIR 1969 SC 1147 = (1969) 3 SCR 513 4 
AIR 1956 Andh Pra 195 = 1956 Andh WR 

632 1, 4 


JUDGMENT :— The plaintiff in O. S. 
No. 29 of 1969 on the file of the Court of 
the Subordinate Judge of Pudukottai is the: 
appellant herein. She instituted the suit against 
the respondent on a mortgage Ex. A-1 dated 
16-11-1964 said to have been executed by the 
respondent for a sum or Rs. 8000. The plaint 
itself stated that the respondent had repaid 
four sums of Rs. 50 each on 15-4-68, 30-4-68, 
21-6-68 and 30-7-68 towards interest and the 
suit was filed for recovery of the balance. 
One of the several defences that was put 
forward by the respondent was that she was 
not aware of the execution and due attesta- 
tion of the document and that she had not 
even seen the appellant herein. She also de- 
nied the due execution and valid attestation of 
the mortgage Ex. A-1. On this question, ad- 
mittedly no attesting witness was examined as 
required by Section 68 of the Indian Evidence 
Act, in view of the denial of execution by 
the respondent P. W. 2, who is the scribe of 
the document, was examined. Having regard 
to this position, the learned trial Judge has 
stated that the effect of Section 68 of the 
Indian Evidence Act, which requires the ex- 
amination of at least one attesting witness to 
a document, which under the law requires to 
be attested, has been considered in Venkata- 
subbiah v. Subbamma, AIR 1956-Andh Pra - 


*(Against decree of Sub. J., Pudukottai in 
O. S. No. 29 of 1969). 
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195 and that it has been held in that case taat 
“the proof contemplated under Section 68 can 
be furnished by the scribe of the document 
who could speak to the execution of it anc it 
is not essential that it should be proved only 
by at least one of the attesting witnesses.” It 
is on this basis only that the learned trial 
Judge decreed the suit to the extent of Rupzes 
5,000 on ‘his finding that the mortgage was 
supported by consideration only to that extent. 


2. The plaintiff has filed the appeal 
contending that she is entitled to the entire 
mortgage amount due under the mortgage deed 
and not-merely to the sum of Rs. 5,000 as held 
by the learned trial Judge, while the defend- 
ant has preferred a memorandum of crcss- 
objections contending that even the decree Zor 
the sum of Rs. 5,000 ought not to have been 
granted by the learned Subordinate Judge. 


3. I am clearly of the opinion taat 
the conclusion of the learned Subordinate 
Judge on the admissibility of Ex. A.I as a 
mortgage deed is erroneous. As I have pomt- 
ed out already, in paragraph 2 of the writen 
statement the respondent categorically denied. 
the due execution and valid attestation of zhe 
document. Therefore, Section 68 of the Indan 
Evidence Act is immediately attracted. Ac- 
cording to that section, if a document is re- 
quired by law’ to be attested, it shall not be 
used as evidence until one attesting witness at 
least has been called for the purpose of prov- 
ing its execution, if there- be an attesting wit- 
ness alive and subject to the. process of 
the court and capable: of giving evidence. The 
section contains a proviso that it shall not be 
necessary to call an attesting witness in proof 
of the execution of any document, not being 
a will, which has been registered in accordance 
with the provisions of the Indian Registrat.on 
Act, 1908, unless its execution by the person 
by whom it purports to have been executec is 
specifically denied. In this case, as I have 


pointed -out already, the defendant specifically | 


denied the due execution and attestation of the 
document and therefore the proviso does aot 
apply and the main part of Section 68 alone. 
applies. I am of the opinion that the requ re- 
ment of that section has not been satisfied in 
the present case. P. W. 2 is the scribe of 
Ex. A.1 and he has given evidence to his hav- 
ing written the document. Nowhere in the 
course of his evidence he has stated that he 
was one of the attesting witnesses to the docu- 
ment in question, It has been held by “his 
court as well as the Supreme Court that an 
attesting witness must subscribe his signature 
with the intention that it should be compete 
attestation of the document and that if the 
animo attestandi is not present, there cannot be 
a valid attestation. P. W. 2 does not appear 
to be a witness in Ex. A.1, and in his evidence 
also he has not stated that he: attested the 
document with the intention of attesting the 
same. Under these circumstances, it is cEar 
that the requirement of Section 68 of the 
oe Evidence Act has not been :ompiied 
with. i 
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4. With reference to the decision of 
the Andhra Pradesh High Court relied.on by 
the learned trial Judge, namely, Venkata- 
subbiah v. Subbamma, AIR 1956 Andh Pra 
195, the very same High Court in a sub- 
sequent decision in Gandham Rajyalakshm- 
amma v. Rayanapati Satyavani, 1970-2 Andh 
WR 88, held that the said decision of that 
High Court was no longer good law after 
the decision of the Supreme Court in Abdul 
Jabbar Sahib v. Venkata Sastri and Sons., AIR 
1969 SC 1147, wherein the Supreme Court, as 
I have already pointed out, took the view that 
the animo attestand? must be present before 
a person cen be said to be an attesting witness. 


5. Apart from the above, the language 
of Section 68 is clear and categorical and 
therefore once the execution of the document 
is denied by the alleged executant, the docu- 
ment cannot be admitted in evidence, unless 
one attesting witness at least has been called 
for proving the execution of the document. if 
alive, and subject to process of the court. In|’ 
this case, <here is no evidence to -show that 
the attesting witnesses were not alive, and in 
such circumstances, it is clear that the require- 
ment of Section 68 of the Indian Evidence 
Act has no: been complied with and that there- 
fore Ex. A.1 cannot be used in evidence. The 
suit being. one on the mortgage, Ex. A.1, and 
that mortgage document being inadmissible 
in evidence, it will have to be dismissed. 


6. Accordingly the appeal filed by the 
plaintiff is dismissed and the memorandum of 
cross-objections filed by the respondent is 
allowed and the suit will stand dismissed on 
that ground. There will be no order as to 
costs both here and in the trial court. 

Order accordingly. 
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K. Karuppanna Mudaliar, Petitioner v. 
Kuttianna Mudaliar, Respondent. 
C. R. P. No. 703 of’ 1974, DJ- 
1975." > 

(A) Civil P. C. (1908), 0. 6 R. 7 — 
Amendment of plaint — Amendment sought 
to correct patent mistake in stating the bown- 
dary of the plaintiffs property — Amend- 
ment not changing nature of suit in any way 
—° Amendment though sought at appellate 
stage has to be allowed. 


Where the plaintiff- has misstated the real 
State of affairs and inadvertently filed a plan 
not revealing: the real state of affairs and 
having come to know the patent mistake wants 
to correct himself so that justice may be 
rendered to the respective parties, amendment 
though sought at appellate stage cannot be 
refused, -~ (Para 5) 


*(To revise order of Sub. J., Erode, in I. A. ` 
No. 143 of 1973). 
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The court cannot shirk its duties because 
by amendment the pleadings have to be amend- 
ed and fresh evidence has to be let in. The 
predominant :nierest of the court should be 
to render justice and allow amendments for 
such purposes in order to determine the real 
question in controversy between the parties. 

(Para 3) 
Cases Referred : Chronological . Paras 
AIR 1950 Mad 32 = (1949) 2 Mad LJ 421 
AIR 1940 Oudh 367 = 1940 OWN 500 
AIR 1938 Lah 270 = 178 Ind Cas 176 
AIR 1936 Pat 191 = 1936 Pat WN 155 
AIR 1935 Pat 463 = 157 Ind Cas 764 
AIR 1927 PC 18 = 52 Mad LJ 402 


P. S. Srisailam, for Petitioner; $. Palasi- 
swami, for Respondent. 


ANN ONION LA 


ORDER :— This revision petition arises 
out of an order refusing to permit the petitioner 
to amend the plaint and the plan attached 
thereto. The petitioner herein who is the 
plaintiff in O. S. 153 of 1969 filed the sa:d 
suit for declaring the plaintiff’s right to dra-n 
wash water of the kitchen and bath room 
and rain water falling from the eaves of his 
house through the vent towards east through 
the drain, for restraining the defendant, his 
men, heirs and assigns etc. from interfering 
with and disturbing in any manner with the 
peaceful enjoyment of the said right by means 
of a permanent injunction and for directing 
` the defendant to remove the obstruction 10 
the vent on the east and in case the defendant 
fails to comply with the decree, the same mzy 
be removed by court and the defendant mzy 
be made liable for the expenses. Along with 
the plaint, the petitioner herein filed a plan 
showing the location of the respective houses 
of the parties and the vent alleged in the 
plaint. The trial court decreed the suit as 
prayed for. Aggrieved by the decision of tke 
trial court, the respondent herein preferred 
A. S. 53 of 1973 on the file of the Additional 
Sub Court, Erode. While that matter wes 
being argued, the plaintif, that is the petitioner 
herein, thought it necessary to amend tke 
plaint since the description of the plaintiff's 
property and also the plan drawn are not in 
accordance with the actual state of affairs. 
It is the case of the plaintiff in the petition 
for amendment that his house does not ex- 
tend upto the north to south road on the 
west and that in between the north-south on 
the west and his house, there is a lane and 
building belonging to one Sengoda Mudaliar. 
Even the Commissioner appointed by the triel 
court points out this mistake. The Commis- 
sioner has also filed his plan and report. No 
objection was taken by the petitioner herein 
at that time. Nevertheless he has come for- 
ward by way of a petition to amend, in I. A. 
No. 143 of 1973, in A. 5. 53 of 1973, praying 
to amend paragraph 4 of the plaint and read 
the first sentence as follows— 


“The plaintiff's house ıs shown as 
A B C D bounded on che west by the house 
of one Sengoda Mudaliar and commo 
passage.” 


K. Karuppanna Vv. Kuttianna (Gokulakrishnan J.) 
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It is also prayed that the plaint plan also may 
be suitably amended. The said petition was 
contested by the respondent herein stating that 
it is too late in the dey for the plaintiff to 
amend the plaint, that since the plaintiff has 
not objected to the Commissioner’s plan, he 
cannot be allowed to overcome the same by 
way of amendment as prayed for now and 
that such an amendmeni will be in the nature. 
of putting up a new case which in all material 
particulars contradicts the original case put 
up by the plaintiff. 

pA The Additional Subordinate Judge 
of Erode, observing that such an amendment 
will involve various ‘other complications and 
also affect the veracity of the defendant’s 
allegation and also will complicate matters, 
in that, if the amendment is allowed, naturally 
the rebuttal pleadings pertaining to this aspect 
of the case would have to be let in and fresh 
issues also might crop up for decision, dis- 
missed the petition. Aggrieved by the said 
decision, the plaintiff-petitioner has come for- 
ward with the abovesaid revision petition. 


3. I have been taken through the plead- 
ings in this case and also the affidavit in sup- 
port of the amendment application. It is 
patently clear that the plaint plan does not 
indicate the correct topography of the plain- 
tiff’s. house, Inasmuch as the Commissioner, in 
his report, has clearly stated that ABCX por- 
tion in his plan belongs to third party, and not 
to the plaintiff. If that is the state of affairs, 
a mistake has crept in the plan filed by the 
plaintiff inadvertently. Such a mistake, in 
the interest of justice, has to be allowed to 
be rectified lest the party has to suffer on 
account of a patent mistake committed by 
him in the plan attached to the plaint. No 
doubt, the present amendment goes against 
the Commissioner’s plan in respect of the por- 
tion ABCD alleged to be that of the plaintiff 
im the Commissioner’s plan. The plaintiff, by 
way of amendment, wants to make oui that 
his house portion does not at all touch the 
mud road on the West. It is always open 
to the plaintiffs to substantiate his contention 
by way of amendment if he genuinely has a 
grievance as to the correctness of the plan 
he has submitted along with the plaint. The 
Commissioner’s plan and report, to a certain 
extent go to support the plaintiff’s allega- 
tion in the application to amend the plaint, 
though they do not support the plaintiff to the 
full extent. Relying on the report of the 
Commissioner and also the state of affairs, the 
Jearned counsel for the petitioner submits that 
the Court below has failed to exercise the 
jurisdiction vested in it in law under Order VI, 
Rule 17, C. P. Code. 


4, Thiru Palaniswami, the learned 
counsel for the respondent opposed the ap- 
plication for amendment on the ground that 
the plaintiff had these facts when he filed 
the plaint and that inasmuch as he has failed 
to mention the exact boundaries in his plaint, 
he should not be allowed to amend the plaint 
and the plaint plan at the appellate stage. 
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The learned counsel cited a number of de- 
cisions to support his contention. 


5. In Gopalakrishna Murthi v. Sree- 
dhara Rao, AIR 1950 Mad 32, the High Ceurt 
set aside an order allowing amendment made 
by the lower Court. There, it was held hat 
no doubt subsequent events would give the 
right to the plaintiff to have the plaint amend- 
ed, but if he had the facts at the time of fil- 
ing the plaint and failed to state them ri- 
ginally in the plaint, he cannot be allowec to 
amend the plaint later. I do not think ‘hat 
the facts in that decision are similar to tose 
in the present case, and the principles therein 
can govern the case on hand. Here i: a 
case where the plaintiff has misstated the 
real state of affairs and inadvertently filed a 
plan not revealing the real state of affeirs; 
and having come to know the patent mistzke, 
he wants to correct himself so that justice 
may be rendered to the respective parties. It 
cannot be said that new facts are being 
stated by the plaintiff at the appellate stage 
by way of amendment. On the other hend, 
real facts are sought to be stated for the 
purpose of helping the court to render juscice 
to the parties concerned. 


6. The other cases relied on are Mt. 
Lachmin v. Bhairon Baksh Singh, AIR 1340 
Oudh 367; G. McKenzie and Co. v. Tataalal 
Surajmal, AIR 1935 Pat 463 and Ramsaran 
Mandar v. Mahabir Sahu, 52 Mad LJ 402 = 
(AIR 1927 PC 18). The Qudh High Ccurt 


held— 


“The amendments allowed were uncou- 
btedly very drastic and changed the nature of 
the suit inasmuch as the allegations on which 
the claim was based were not only changed but 
contradictory allegations were put in tueir 
place and therefore could not be allowed.” 
To the same effect, are the other two deci- 
sions above referred to. I do not think the 
present case comes under the observations 
above extracted. There is absolutly no ques- 
tion of changing the natur2 of the suit of 
‘ putting contradictory allegations by way of 
the amendment. In the present case, as far 
as the vent through which water has to be 
let out, is concerned, the case has not been 
changed excepting seeking to correct the 
western boundary of the plamtiff’s property. 


7. Thiru Palaniswami next cited Jaini 
Bros. and Co. v. Shankarlal, AIR 1938 Lah 
270 which lays down as tc when the High 
Court can, under Section 115, Civil P. C. 
interfere with an order passed by the lower 
court under Order XI, Rule 17, Civil P. C. 


8. In Apurba Krishna v. , Ram 
Bahadur, AIR 1936 Pat 191, the High Ccurt 
refused to interfere in revision with regard 
to the discretion used by the trial court which 
refused to amend the plairt adding inte-est 
pendente lite. The facts are distinguishzble 
and the decision cannot apply to the present 
case. Order VI, Rule 17, Civil P. C. state— 


“The court may at any stage of the pro- 
ceedings allow either party to alter or am2nd 
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his pleadings in svch manner and on such 
terms as may be just and all such amend- 


‘ments shall be made as may be necessary for 


the purpose of determining the real questions 
in controversy between the parties.” 


The court below has not properly exercised the 
discretion vested in it by law under O. VI, 
R. 17, Civil P. C. The basis on which it 
refused the amendment is that the application 
for amendment was highly belated and it was 
likely to cause great prejudice to the defend- 
ant in his defence and such an amendment 
would also complicate the matter, in that, if 
the amendment were allowed, naturally the 
rebuttal pleadings pertaining to this aspect of 
the case would have to be amended and in 
that case fresh evidence might have to be let 
in and fresh issues also might crop up for 
decision. The court cannot shirk its duties 
because by amendment the pleadings have to 
be- amended and fresh evidence has to be let in. 
The predominant interest of the court should 
be to render justice and allow amendments; 
for such purposes In order to determine the’ 
real question in controversy between the par- 
ties. From the facts of the case it is clear 
that the amendment is necessary in the interests 
of justice and also to determine the real 
question in controversy between the parties. 
There is absolutely no question of a contradi- 
ctory case being sought to be set up by the 
plaintiff by way of the amendment, nor has 
he sought to change the cause of action there- 
by. Thus it is clear that the court below has 
failed to exercise the power vested in it by 
law under Order VI, Rule 17, Civil' P. C. 


9, In these circumstances, the civil 
revision petition is allowed. No costs. 
Revision allowed. 
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P. Durairaju, Petitioner v. The Board of 
Revenue Madras, and others, Respondents. 

W. P. No. 428 of 1975, Dj- 5-3-1975. 

(A) Madras Cinemas (Regulation) Act 
(9 of 1955), S. 5 (1) (d) — Madras Cinemas 
(Regulation) Ruies, R. 14 (1) — No objection 
certificate — Matters to be considered. 

In considering whether no objection certi- 
ficate should be granted to a touring Cinema, 
the Collector has to consider the adequacy of 
the existing places for exhibition of the films. 
The question of adequacy is one of fact de- 
pending upon the situation of the village and 
its population in around the locality and the 
decision of the Collector cannot be interfered 
With in the writ petition. (Para 3) 

T. N. Anandanayaki, for Petitioner. 


ORDER :— The petitioner applied for a 
no objection certificate for locating a touring 
cinema in Kilpallipattu village, North Arcot 
Dt. The Collector of North Arcot, the licens- 


GS/TIS/C672/75/KNA 


8 Mad. 


ing authority, refused to grant the no objection 
certificate for various grounds. One -of the 
grounds on which the said refusal was based 
is that there is already a touring cinema in the 
Village, that there are other touring cinemas 
nearby, and that, therefore, there is no, war- 
rant for locating another touring cinema in 
that place, 


2. When the order of rejection pas- 
sed by the collector was challenged before the 
Board of Revenue, the Eoard of Revenue also 
agreed with the Collector and held that the 
Village being a small one, the existing touring 
cinema is sufficient. Thus though the Board 
of Revenue disagreed with the Collector in 
respect of other matters, it upheld the order of 
. the Collector on the question of adequacy. 
In this view, the Board of. Revenue dismissed 
the appeal filed by the petitioner. 


3. In this writ petition, the learned 
counsel for the petitioner contends that the 
finding of the Collector as well as the Board 
of Revenue, that the village cannot accom- 
moOdate more than one touring cinema is con- 
trary to Rule 14-(1) of the Madras Cinemas 
(Regulation) Rules, which directs the licensing 
authority to take into account the popula- 
tion only while considering the grant of 
of No objection certificate for a permanent 
cinema and even that only in towns. It is true 
as contended by the learned counsel, that 
junder Rule 14, the population of a parti- 
cular place cannot be an exclusive matter to 
be taken note of at the time of grant of No 
Objection certificate for a touring cinema. 
Section 5 (1) (d) of the Madras Cinemas (Re 
gulation) Act; 1955, however, directs the licens- 
ing authority to take into account the adequacy 
of the existing places for exhibition of cinema- 
togreaph films in the locality. From this it 
is clear that the third respondent (licensing 
authority in this case) has to necessarily con- 
sider the question of adequacy at the time of 
ithe grant of the No objection Certificate. In 
this case, both the Col'ector as well as the 
Board of Revenue have found that the exist- 
ing touring cinema in the village as well as 
the other touring cinemas in and around the 
locality are adequate and the touring’ cinema 
proposed by the petitioner cannot, therefore, 
be allowed. The question of adequacy is 
admittedly one of fact depending upon the 
situation of the village, zhe population in and 
around the loczelity etc. Respondents 1 and 3, 
having decided. that question and found that 
the existing ‘places for exhibition of cinema- 
tography films in the locality are adequate, 
ree Court cannot go bz2hind that finding of 
act, ` ; 


4. The writ petition, therefere, fails 
and the same is dismissəd. _ 


Petition dismissed. 





Muthu Bhattar v. D. Chokku Bhattar 


A. I. R. 
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RAMAPRASADA RAO AND 
RATNAVEL PANDIAN, JJ. 


Muthu Bhattar v. D. Chokku Bhaitar and 
others. l 


Application No. 39 of 1968, D/-7-3-1975. . 


(A) Hindu Succession Act (1956, S., 14 - 
(1) — Interpretation. of — Maintenarce right 
— Components -of — Widow in possession of 
property in lieu of her maintenance — Whe- 
ther her qualified right is enlarged. | 

The components of maintenance are many 
and varied. Maintenance right, inter dlia, con- 
tains the right to claim food, attire and: shelter. 
These and other ingredients of the right of 
maintenance are to be consolidated and not 
to be treated disjunctively. The right žo main- 
tenance of a Hindu female is not a tare per- 
sonal right to enjoy the property for life. One 
accepted ingredient of maintenance is -he right 
of residence. : Para 7) 


The distinguishing feature between the 
women’s estate or limited estate and an. estate 
or property acquired by a female Hindu in 
lieu of maintenance is whilst the latter could 
never be the subject-matter of -any alienation 
even for necessity, the. former could be. In 
this context the words deployed in Section 14 
(1). “Shall be held by her as full owner 


-thereof ‘and not as a limited owner”, should 


be interpreted. {Para 8) 


The property possessed by a fema-e Hindu 
as contemplated in this section read with ex- 
planation to Sec. 14 (1) is clearly <he pro- 
perty to which she has acquired some kind of 
title. Such -title however inchoate and res- 
tricted it may be, is enlarged by reason of 
the operation of the statutory provisions and 
such enlargement is automatic. AER 1966 
SC 1879, Explained and Rel. on. 

Each case has to be decided on its own 
merits and it is therefore necessary :o study | 
the basis and the hypothesis under which the 
particular Hindu female obtained the property 


in lieu of maintenance and if under the cir- 


cumstances of a particular case such acquisi- 
tion included a right to possess immovable 
property in lieu of maintenance and if such 
possession continued till the commencement 
of Act 30 of 1956 and continued thereafter 
then such an inchoate right enlarges itself 
into an absolute right by virtue of the text 
of Section 14 (1). i Para 8) 


A maintenance right acquired by a Hindu 
female always enures for her fife. The 
legislature was conscious of it. But they in- 
cluded this in the explanation to S 14 (1)- 
deliberately so as to expand that rieht and 
to make it an absolute right in the female 
concerned after the commencement of the 
Hindu Succession Act. It cannot be argued 
that unless the prior estate held by ths female 
is either a limited estate or a widows estate 
within the meaning of the orthodox Hindu 
Law, there cannot be an automatic enlarge- 
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ment of that estate by reason 1 of Act ©) of 
1956. (Pama 9) 


A maintenance right is a right ir re: 

( (1889) ILR -12 Mad 260 (FB), Rel. on). “This 
hi which is inchoate in a female is attrbut- 
able to her status as a female member of the 
family. It is undoubtedly therefore a tight 
and if that right has an impingement or impact 
on immovable property in the sense that -vhile 
granting such maintenance to a Hindu female 
certain tights in immovable property are also 
created, it follows axiomatically that she has 
acquired a right in the property in liex of 
her maintenance. Such a right, therefore. has 
to be dealt under Section 14 (1).. (Par. 10) 
Section 14 (1) takes into its fold j-ridi- 

cal possession also. AIR 1967 SC 1786,. Rel. 
on. (Pars 10) 
Where a widow of joint Hindu famil” got 
possession of property (house) in lieu o her 
maintenance without any restriction or Jimi- 
tation attached to the enjoyment of the pro- 
perty and the property was given to her though 
she had no pre-existing right to a shae in 
the property and she continued in possession 
of property till the Act came into force, held 
that there is automatic expansion of her 
qualified interest in the property into an bso- 
lute interest. S$. A. 1415 of 1965 (Mad). Ap- 
proved; S. A. No. 1203 of 1973 (Mad); ( 970) 
$ Mad LJ 620; (1968) 81 Mad LW 399, Dis- 
tinguished. (Parz 12) 


Cases Referred : Chronological Paras 
(1973) Second Appeal No. 1203 of 1973 ( sad) 
1 


¢, 
AIR 1972 Mad 279 = (1972) 85 Mad LW 
202 12 


AIR 1972 Raj 191 = 1972 Raj LW 133 1 
(1971) S. A. No. 1558 of 1971 (Mad) 6 
(1971) 1 Mad LJ 439 12 
(1970) 2 Mad LJ 620 = (1970) 83 Mač LW 


12 
1968) 81 Mad LW 399 = (1969) 1 Mad T 
181 


AIR 1967 SC 1786 = (1967) 3 SCR 454 11 
AIR 1966 SC 1879 = (1966) 2 SCR 62€ 9, 

1, 14 
(1965) Second App. No. 1415 of 1965 (tad) 


AIR 1937 Mad 193 = 1936 Mad WN 12°76 É 
(1889) ILR 12 Mad 260 (FB) 7, 10 


RAMAPRASADA RAO, J.:— The un- 
successful plaintiff in ©. S. No. 151 of 1965 
on the file of the learned Principal Sutordi- 
nate Judge of Madurai is the appellant. 
dispute is about the right which one oœ the 
widows of a joint family acquired in reħtion 
to one of the properties of the fenily. 
Chinnasami Battar had five sons. “hree 
amongst them died issueless. The other two 
sons were Subbu Battar and Chokku Battar. 
Subbu Battar died leaving behind him hi. son 
Chinnaswami Bhattar, who, in turn, died on 
December 31, 
widow Ammani Ammal. The other 
Chokku Battar died in 1935 leaving b—hind 
him Subbammal as his widow. Ammani 


“hokku Bhattar (R. Rao J.) 


The- 


1937, leaving behind him his 
son 
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Ammal died on February 22, 1945, after hav- 
ing taken the plaintiff in adoption. Subbam- 
mal, however, lived till September 3, 1965. 
Subbammal was therefore admittedly a pre- 
1937 widow in the sense that she became 
widow prior to the passing of the Hindu 
Women’s Rights. to Property Act of 1937. In 
1940, she filed -the suit O. S$. No. 202 of 
1940 on the file of the District Munsif of 
Madurai, seeking for her accredited mainten- 
ance rights. It is common ground that in 
the pleadings in that suit, Subbammal stated 
that she was living in one of the family 
houses and in consequence thereof, she claim- 
ed a sum of Rs. 75/- on account of her main- 
tenance. She however made it clear that she 
was in occupation of the above immovable 
property belonging to the joint family and 
that she was claiming in that suit the addi- 
tional money claim which was in addition to 
her right to reside in the family house which 
was also under her occupation under an 
arrangement with the other members of the 
joint family and that right of occupation 
coupled with the decree sought for in money 
for her living and existence would be in full 
quit and satisfaction of her claim to mainten- 
ance as against the other members of the 
family. The learned District Munsif refer- 
red to this fact and observed that Subbammal! 
was not claiming any independent relief in 
respect of her right to residence and that the 
money sought for other purposes of her liv- 
ing may be computed independent of such 
tight of residence which she was already 
enjoying as above. The learned District 
Munsif also said tnat, in addition to the resi- 
dence.in regard to which no relief was claim- 
ed in the plaint and as to which no provision 
was made in the judgment, the plaintiff Subba- 
mmal would be entitled to a sum of Rupees 
25/- per month cn account of her main- 
tenance after the date of the judgment. 
This judgment and decree of the Court 
below which went up in appeal was 
confirmed excepting to the extent that the 
quantum of maintenance granted was increas- 
ed by Rs. 5/-. After the said judgment was 
so rendered by a competent Court, Subbam- 
mal continued to reside in the property which 
is the subject matter of this suit and, as 
already stated, lived till September 3, 1965, 
which is posterior in point of time to the date 
of the induction of the Hindu Succession Act, 
1956. Consequently, upon the provisions 
contained in the Hindu Succession Act 
of 1956 and in the view that her limited 
interest which was a qualified interest in the 
property in which she was residing and which 
she acquired in lieu of maintenance enlarged 
itself into an absolute estate, Subbammal 
executed a registered will (Ex. B-57) bequeath- 
ing the property in favour of defendants 1 
and 2 who are her near relations. It is 
also not in dispute that defendants 1 and 2 
continued in possession .of the suit property 


‘by virtue of the testament after the death 


of Subbammal. Whilst matters stood thus, 
the plaintiff, soon after the death of Subbam- 
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mal, filed the present action.for a declaration 
of his title to the suit property as the im- 
mediate reversioner of Subbammal and sought 
for a permanent injunction restraining the 
defendants from interfering with his alleged 
possession of the suit property or, in the 
alternative, for possession with mesne profits: 


2. The defendants in their written 
statement, after having referred to the rele- 
vant facts which led to Subbammal executing 
the testament in question maintained that at 
no time, the plaintiff was in possession of 
the suit property and, therefore, was not 
entitled to the preventive injunction against 
them. On the other prayer of the plaintiff 
that he should be declared as the owner of 
the suit property and entitled to possession 
thereof, the defence wzs that the plaintiff 
did have no menner of right, title or interest 
in it and that by virtue of Ex. B-57 they were 
entitled to the suit property in their own 
right and in consequence, they were entitl- 
ed to be in possession of the same without be- 
ing disturbed by the alleged claim or right 
projected by the plaintiff. ; 

3. On the above relevant pleadings, the 
following issues were framed:— 


(1) Whether the plaintiff has title to the 
suit house? ; 

(2) Whether plaintiff is in possession of 
the suit house ta warrant the relief 
of injunction against .the defendants? 

(3) Whether Subbammal became entitled 
absolutely to the suit house by reason 
of the Hindu Succession Act, 1956? 

(45 Whether the Will dated 27-12-1957 of 
Subbammal, is trus, valid, binding on 
the plaintiff having been executed by 
her, when she was in a sound dispos- 
ing state of mind? . 

(5) Whether defendants 1 and 2 have 
acquired right to the suit house under 
the said Will? 

(6) Whether the suit has been properly 
valued and correct court-fee has not 
been paid? 

(7) To what relief, if any, is the plaintiff 
entitled? 

Following additional issues were also framed: 

(8) What is the market value of the suit 


property? 
9} To what future mesne profits is 
plaintiff entitled, if any? 
4 On issues 6 and 8, the learned 


Subordinate Judge held that, as the suit has 
been properly valued in the course of trial 
and as proper court-fee has been paid, the 
issues need not be answered one way or the 
other. On Issue No. 2, he held that the plaintiff 
was never in possession of the suit house and, 
therefore not entitled to the relief of injunc- 
tions as prayed for. On issues Nos. 1 and 3 
which are the material issues which arose for 
consideration before him, he held that by re- 


ason of Section 14 (1) of the Hindu Succes.- 


sion Act and ir the facts and circumstances 
of this case, Subbammal became a fresh stock 
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of descent under the Act and she having died 
not intestate, had absolute title to the suit 
property and that she had in consequence the 
incidental right and capzcity to deal with it 
in any manner she desired. The learned Sub- 
ordinate Judge considered the import of the 
judgment of the learned District Munsif re- 
ferred to earlier and found that the. right 
acquired by the plaintiff in that suit, viz., 
Subbammal in or about 1940 as was seen 
from the recitals in the pleadings in that 
suit and as. was obvious from the facts dis- 
closed- during its trial was a right which she 
acquired to the suit property in lieu of her 
maintenance, that she was in possession of 


-the same on the date when the Hindu Succes- 


sion Act, 1956, came into force and that the 
charge created by the decree as regards the 
secured payment of the money decree passed 
therein would not in any way alter the situa- 
tion. On Issues Nos. 4 and 5, he held that 
Ex. B-57. was executed by Subbammal whilst 
she had the necessary testamentary capacity 
to do so and that the will has been proved in 
solemn form in accordance with fhe law and 
that, therefore, the defendants 1 and 2 could 
base their claim on Ex. B-57. He was also 
of the view that there were no suspicious 
circumstances surrounding the execution of 
the will and that Subbammal had the JUS 
DISPONENDI not only to write the will, but _ 
also to dispose of the property which is the 
subject-matter of the testament as she purport- 
ed to do. Ultimately, he upheld the title of 
defendants I and 2 to the suit property and 
therefore dismissed the suit of the plaintiff. It 
n Fi against this, the present appeal has been 
ed. ; 

5, The learned counsel for the appel- 
lant reiterated the contentions raised in the 
lower Court) Mr. S. Sitarama Iyer would 
seriously contend that the contents of Sec- 
tion 14 (1) of the Hindu Succession Act, literal- 
ly taken’ give the impression that in order to 
enlarge the nature of a property held by a 
Hindu pre-1937 widow, it is necessary that 
the character of title which such lady had at 
or about the time when Act 30 of 1956 was 
introduced should be in the nature of a 
widow’s estate or as is popularly known as a 
limited estate under the orthodox Hindu Law 


- and Subbammal not having had such an in- 


terest at or about the time when the 
Hindu Succession Act was introduced, her 
right, whatever may be the nature of it, can- 
not be deemed to have been enlarged by reason 
He would also 
state that, though under the explanation, the 
property acquired by a female Hindu in lieu 
of maintenance or arrears of maintenance 
would also be property within the meaning of 
Section 14 (1), yet, according to him, the nature 
of title and right which a female heir could 
be said to have possessed or owned in relation 
to that property in question not being equat- 
able to that of a widow’s estate and not being 
equivalent to the right of a limited owner, it 
cannot be said that there has been an auto- 
matic expansion of that right into full. owner- 
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ship. It is also said that by a reading of the 
judgment of the learned District Munsif in the 
original suit referred to above, the right could 
only be said to be a right of residence és is 
commonly known and not any other right 
known to jurisprudence. But, on the cther 
hand, Mr. R. Gopalaswami Iyanger, learned 
Counsel for the respondents, would say that 
the language of the explanation, read in >on- 
junction with the purport of Section 14 (1), 
gives the undoubted impression that any pro- 
perty possessed by a female Hindu in lieg of 
maintenance or arrears of maintenance shall 
be held by her as the full owner therecf, if 
only two conditions are satisfied; firstly, she 
should have been in possession of the property 
on the date of the commencement of the 
Act and, secondly, there must be cogent proof 
that that property came in her possession by 
virtue of an unqualified arrangement as re- 
pards her maintenance as a widow of the 
joint family. Once these <wo conditions are 
satisfied, then the statutory provision is attract- 
ed on its own force and tke result is that 
there is an automatic enlargement of the 
estate of the female Hindu into a full owner- 
ship thereof. 


6. Though a number of decisions have 
been cited by both the sides, the question 
whether a property possessed by a female 
Hindu whether acquired before or after the 
commencement of the Act in connection 
with her maintenance right or arrears of 
maintenance should be held by her as full 
owner thereof after the Hindu Succession Act 
came into force is not free from doubt. There 
is, of course, a pronouncement of Raranu- 
jam, J. in Second Appeal No. 1203 of 1973 
(Mad) and that of Ramaswami, J. in €. A. 
1558 of 1971 (Mad) both of which probably 
squarely govern the issue. But the other 
decisions cited by the learned counsel for 
the appellant in particular would cover zases 
where the maintenance grant is subject to an 
instrument, decree, order of court or a docu- 
ment prescribing a restricted estate in such a 
property in relation to the maintenance halder. 
As, such a contingency such as the grant of 
a maintenance right with a contemporameous 
restriction attached to it is governed by Sec- 
tion 14 (2) of the Act, such decisions cited 
by the learned counsel for the appellant may 
not be apposite for the situation. We shall, 
however, consider the import of such deci- 
sions. 


7. Before doing so, it is necessary to 
understand as to what is a maintenance right. 
The components of maintenance understood 
both in civil and criminal law are many and 
varied. Inter alia, it contains the right 
to claim food, attire and shelter. These and 
other ingredients of the right of maintenance 
are to be consolidated and not to be treated 
disjunctively. In the case of the right of 
maintenance of a Hindu Female or a Hindu 
widow, until fhe passing of the Hindu Adop- 
tions and Maintenance Act. 1956, this was 
governed by the personal law of the parties. 
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A peculiar situation, however, is always 
demonstrable with reference to the pre-1937 
widows. In the case of such widows or female 
members, when a maintenance right is reco- 
gnised either by the act of parties or by an 
involuntary measure, such as a decree of 
court, then that right so secured by the Hindu 
female has to be understood with reference 
to the facts and circumstances under which 
the grant was made. But, as was stated by 
a Full Bench of our Court in Ramanadan 
v. Rengammal, (1889) ILR 12 Mad 260 at 
p. 268 (FB): 


“The correct view is that the obligation 
to maintain the mother is strengthened by 
giving her an interest in immovable property 
and thereby enabling her to constitute that 
interest into a specific charge, or an actual 
existing proprietary interest for the term of 
her life, and to protect her right of main- 
tenance against improvident alienation of the 
fund from which it is to be satisfied. To 


this extent, the right of maintenance is a right 
in re or an interest in ancestral property.” 
(The underlining is ours). 


The right to maintenance of a Hindu female 
is not a bare personal right to enjoy the pro- 
perty for life. It is in this context, we should 
understand the decree and judgment which 
the learned District Munsif passed in favour 
of Subbammal in O. S. 202/1940 as early as 
1940. We have already excerpted the relevant 
portions. The learned District Munsif in 
uncanny terms observed— 


“in addition to residence - in regard to 
which no relief is claimed in the plaint and 
as to which no provision is mzde in the judg- 
ment or decree in this suit, the plaintiff is 
entitled to be paid Rs. 25/-.” 


There was, therefore, a conscious application 
of the mind of the court as well as the par- 
ties before it when the maintenance right to 
which Subbammal was entitled to as a mem- 
ber of the joint family was reckoned and 
quantified. There was absolutely no doubt 
that the possession of the property which is 
the suit property was in her own right as 
maintenance holder of the family and that 
such possession was not attributable to any 
act of trespass or illegality on the part of 
Subbammal. In exercise of a right, however 
restricted it may be and however small may 
be its content, Subbammal was in possession 
of the suit property in lieu of her mainten- 
ance. As we said, the facts of maintenance 
are varied in nature and one such accepted 
ingredient of maintenance is the right of resi- 
dence. It is therefore fairly clear that, when 
the decree for maintenance was passed in 
1940, the various components of maintenance, 
such as shelter, food and clothing, were taken 
into consideration and as Subbammal was al- 
ready having hber residence in one of the 
family properties, the other components of 
the maintenance right were reckoned in terms 
of money and the decree was rendered by 
the learned District Munsif. In fact that this 
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is the position is not disputed by the plaintiff 
himself. The plaintiff, when he instituted the 
suit, interpreted the scope of O. S. No. 202 of 
1940 on the file of the District Munsif, 
Madurai and averred in the present action as 
follows :— 

“Subbammal has clearly stated that in 

lieu of her right of residence, she was occupy- 
ing the aforesaid house.’ 
As the right of residence is one of the limbs 
of the right to claim maintenance, it cannot 
be said that as and from the time when Sub- 
bammal possessed the property in question 
and was in 
acquire that property in lieu of maintenance. 
As was stated by Venkataramana Rao, J. in 
Bayyapparaju v. Lakshmamma, 
Mad 193) the right of a female member to 
reside in the family dwelling house as well as 
her right of maintenance is based upon her 
husband’s right to share in the family pro- 
perty. 

8. It would be convenient at this stage 
to refer to the relevant provisions in the Hindu 
Succession Act which are apposite for our 
discussion : 

“14. (1) Any property possessed by a 
female Hindu, whether acquired before .or 
after the commencement of this Act, shall be 
held by her as full owner thereof and not as 
a limited owner. 


Explanation :— In this sub-section, “pro- 
perty” includes both movable and immovable 
property acquired by a female Hindu by 
inheritance or devise, or at a partition, or 
in lieu of maintenance or arrears of main- 
tenance, or by gift from any person, whether 
a relative or not, before, at or after her mar- 
riage, or by her own skill or exertion, or by 
purchase or by prescription, or in any other 
manner whatsoever, and also any such pro- 
perty held by her as stridhana. immediately 
before the commencement of this Act. ` 


(2) Nothing contained in sub-section (1) 
shall apply to any property acquired by way 
of gift or under a will or any other instru- 
ment or under a decree or order of a Civil 
Court or under an award where the terms of 
the gift, will or other instrument or the 
decree, order or award prescribe a restricted 
estate in such property.” 

In the orthodox Hindu Law, a widow’s estate 
was understood in a peculiar way having re- 
gard to the Sastric edicts which generally 
govern the ownership and the treatment of 
such estate of widows. 
Council recognised that even though the estate 
held by a widow is what is legally and popu- 
larly understood as widow’s estate, even then 
for justifiable necessity and for other causes 
she had the power to alienate the same. There 
were, therefore, certain particular rights, which 
were attached to and incidental to a widow’s 
estate. Such widow’s estate, which was later 
on by usage was described as limited owner- 


ship, was also understood and interpreted in . 


the same light. The concept of limited owner- 
ship or widow’s estate (if they are interchange- 
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occupation of it, she did not. 


(AIR 1937 . 


Very early, the Privy — 
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able at all) projected a particular circum- 
stance whereby the limited owner could 
alienate the property for necessity etc. But in 
the case of property acquired by a female 
Hindu either before or after the commence- 
ment of the Act in lieu of maintenance or 
arrears of maintenance- which obviously enures 
for her life cannot be the subject-matter of 
all. This distinguishing 
feature compartmentalises the two estates, . 
namely the women’s estate or a limited estate, 
and an estate or property acquired by a 
female Hindu in lieu of maintenance. Whilst 
the latter could never be the subject-matter 
of any alienation even for necessity, the 
former could be. In this context, the words 
deployed in Section 14 (1) “shall be held by 
her as full owner thereof and not as a limited 
owner” should be interpreted. In our view, 
the words ‘limited owner’ appearing in the 
latter part of Section 14 (1) are mere positive 
expatiation of the situation and they have 
therefore no impact upon the concept in the 
orthedox Hindu Law which deals with limited 
ownership or widow’s estate. In any event, 
the argument of the learned counsel that the 
werds ‘limited owner’ used in Section 14 (1) 
of the Act should be understood in that light 
and a Hindu female acquiring property in 
lieu of maintenance would also be placed in 
that plane of limited owners or females own- 
ing widow’s estate is not acceptable to us. 
No doubt, the learned counsel has referred 
to certain decisions which we shall presently 
refer to and as in.the opinion of the Supreme 
Court the position is not that canvassed for 
by the learned counsel for the appellant, we 
are unable to subscribe to that view. Each 
case has to be decided on its own merits and 
it is therefore necessary to study the basis 
and the hypothesis under which the particular 
Hindu female obtained the property in lieu 
of maintenance and if under the circum- 
stances of a particular case such acquisition 
included a right to possess immovable pro- 
perty in lieu of maintenance and if such pos- 
session continued till the commencement of 
Act 30 of 1956 and continued thereafter, then 
such an inchoate right enlarges itself into an 
absolute right by virtue of the text of Sec- 
tion 14 (1). 


9, We shall now consider the cita- 
tions made by the counsel at the bar. Before 
referring to the various cases referred to by. 
the learned counsel for the appellant, we may 
immediately refer to the treatment of the 
subject by the Supreme Court in Eramma v. 
Veerupana, (AIR 1966 SC 1879). The 
Supreme Court said: 


“The property possessed by a female 
Hindu, as contemplated in the section. is 
clearly property to. which she has acquired 
some kind of title whether before or after the 
commencement of the Act. It may be notic- 
ed that the Explanation to Section 14 (1) sets 
out the various modes of acquisition of the 
property by a female Hindu and indicates 
that the section applies only to property to 
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which the female Hindu has acquired some 
kind of title, however restricted the nature of 
her interest may be. The words “as fall 


owner thereof and not as a limited owner” 
as given in the last portion af sub-section (1) 
of S. 14 clearly suggest that the legislature 
intended that the limited ownership of a 
Hindu female should be changed into fall 
ownership. In other words, Section 14 (1) of 
the Act contemplates that a Hindu female 
who, in the absence of this provision, woald 
have been limited owner of the property, will 
now become full owner of the same by vir-ue 
of this section. The object of the section is 
to extinguish the estate called ‘limited estate’ 
or ‘widow’s estate’ in Hindu Law and to 
make a Hindu woman, who under the ld 
law would have been only a limited owrer, 
a full owner of the property with all powers 
of disposition and to make estate heritable 
by her own heirs and not revertible to the 
heirs of the last male holder.” 


The learned counsel for the appellant very 
strongly relies upon the latter part of the 
passage as excerpted above and would vehe- 
mently contend that what was intended by the 
Act as interpreted by the Supreme Couri is 
that unless the female həir had in her 
what was called a ‘limited estate’ or 
‘widow’s estate’ there cannot be any ex- 
pansion or absolution of suca estate by virtue 
of the explanation. It should not be forgorten 
that the case in (AIR 1966 5C 1879) referred 
to above was not dealing with a case of main- 
tenance. But, the earlier. part of the quvta- 
ltion cited above, in our view, makes it very 
clear that the property possessed by a fermale 
[Hindu as contemplated in this section read 
with explanation to Section 14 (1) is clearly 
the property to which she Las acquired some 
kind of title. The Supreme Court, with the 
‘greatest respect to the learned Judges, has 
very rightly placed the accent on ‘some kind 
of title, however restricted zhe nature of her 
interest may be’. It, therefore, follows -hat 
such title, however inchoat2 or restricted it 
may be, is enlarged by reason of the operazion 
of the statutory provisions and such enla-ge- 
ment is automatic. The words ‘limited esate’ 
or ‘widow’s estate’ used by the Supreme 
Court in the above judgment, no doubt, re- 
fer to the facts of that case. But, as -hey 
have laid down categorically that even 
a restricted title to the property, which sp-ang 
from the application of the provisions of Sec- 
tion 14 (1) of the Hindi Succession Act, 
would automatically expand itself into an ab- 
solute right. it is this proposition which ap- 
plies to the facts of this zase. Subbammal 
acquired the property in lieu of maintenance. 
That is not even seriously disputed before us. 
Then, it follows that the Hindu Succession 
Act made a particular departure from the ac- 
credited norms of the personal law of Hindus 
by including that imperfect restricted -ight 
in property acquired by a Hindu femaEe in 
lieu of her maintenance as a right which 
should be enlarged by reason of Sec. 14 (1). 
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This is a specific departure from the personal 
law as well as the common law. A mainten-, 
ance right acquired by a Hindu female al- 
ways enures for her life. The legislature was' 
conscious of it. But they included this 
in the explanation to Section 14 (1) delibera- 
tely so as to expand that right and to make, 
it an absolute right in the female concerned 
after the commencement of the Hindu Succes- 
sion Act. We are, therefore, unable to agree 
with the learned counsel for the appellant 
that unless the prior estate held by the female 
is either a limited estate or a widow’s estate 
within the meaning of the orthodox Hindu 
Law, there cannot be an automatic enlarge- 
ment of that estate by reason of Act 30 of 
1956. 


10... We have already referred to the 
fact that a maintenance right is a right in re 
(vide (1889) ILR 12 Mad 260 at 268) (FB). 
This right which is inchoate in a female Hindu 
is attributable to her status as a female mem- 
ber of the family. It is undoubtedly therefore 
a right and if that right has an impingement or 
impact on immovable property in the sense 
that while granting such maintenance to a 
Hindu female certain rights in immovable 
property are also created, it follows axioma- 
tically that she has acquired a right in the 
property in lieu of her maintenance. Such a 
right, therefore, has to be dealt with under 
Section 14 (1) and so viewed, Subbammal’s 
right over the suit property has enlarged after 
the induction of Section 14 (1) of the Hindu 
Succession Act. 


Il. The next question to be consider. 
ed is whether Subbammal had barely a right 
of residence over the property or she was 
having that right which is contemplated in 
Section 14 (1). There is absolutely no basis 
for the contention that Subbammal was resid- 
ing in the suit property only because she was 
granted a right of residence. In Tej Singh vV. 
Hastimal, (AIR 1972 Raj 191) relied upon 
by the learned counsel for the appellant, a 
bare right of residence was granted to the 
female Hindu. In that context, the learned 
Judge said that the word ‘acquire’ occurring 
in Section 14 is important, and that the per- 
son who has only a right of residence in the 
property cannot be said to have acquired the 
property. There cannot be a dispute over 
this proposition. But the Supreme Court in 
Mangal Singh v. Rattno, (AIR 1967 SC 1786) 
observed as follows :— 


“The expression used in Section 14 (1) 
of the Act was intended to cover cases of 
possession in law also, where lands may have 
descended to a female Hindu and she has not 
actually entered into them. It would, of 
course, cover the other cases of actual or 
constructive possession. On the language of 
Section 14 (1), therefore, this provision will 
become applicable to any property which is 
owned by a female Hindu, even though she 
is not in actual, physical or constructive pos- 
session. of that property.” 
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It, therefore, follows that Section 14 (1) takes 
in to its fold juridical possession also. But, 
in the case under consideration, it was physi- 
cal possession which Subbammal had in the 
property, ever since the decree for mainten- 
ance was granted aod she died possessed of 
it on the date when the Act came into force. 
It is in this context we have to refer to the 
Judgment of Ramanujem, J. in Second Ap- 
peal No. 1203 of 1°73 (Mad). In that case, 
there was originally a controversy as to whe- 
ther the property acquired by the female 
Hindu there, was by virtue of a partition of 
a grant. The case o? the plaintiff in that case 
was that the suit items were given to the 
widow in Heu of maintenance somewhere in 
1937 without’ any right of alienation and on 
condition that the property should revert to 
the heirs of the last full owner. But, this 
was however controverted later. This con- 
troversy'as regards the origin of title of the 
female owner in that case probably was the 
basic cause for the decision of the learned 
Judge. In one portion of the judgment, the 
learned Judge said that :— 


“In view of the Explanation the property 
given to Nevvi (the widow) in lieu of her 
claim for maintenance will also be property 
contemplated by Section 14 (1).” 


Relying upon the observations of the Supreme ` 


Court in (AIR 1966 SC 1879) already referred 
to above and in particular reference to the 
expatiation of the object of the legislature 
referred to by the Supreme Court in that deci- 
sion, the learned Jucge was inclined to take 
the view that unless the estate held by the 
female owner was a limited one or a widow’s 
estate in Hindu Law, there could not be any 
enlargement of it, notwithstanding the provi- 
sions of Section 14 (1). . With great respect 
to the learned Judge, we are unable to agree 
and we have already given the reasons. The 
Supreme Court in the above case, in our 
view. laid down in unequivocal terms the pro- 
position that any kind of right secured by a 
female Hindu which resulted in the acquisi- 
tion of rights over property by her and which 
continued in her possession on the date of 
commencement of Act 30 of 1956 would 
automatically be enlarged by reason of the 
norm and principle contained in Sec. 14 (1). 
This observation of the Supreme Court how- 
ever was not squazely referred to by the 
learned Judge. 


42.  Santhanam Kachapalaya Gurukkal 
v. Subramania Gurukkal, (1972) 85 Mad LW 
202 = (AIR 1972 Mad 279) relied upon by 
Ramanujam, J. was a case where the widow 
trespassed into the property and she has no 
vestige of title or right in it. It is obvious, 
therefore, that she did not acquire any right 
over the property in a manner known to law 
for such right to be enlarged by reason of 
operation of Section 14 (1). In the said case, 
the learned Judges heve no doubt referred to 
the fact that the widow therein did not have 
any pre-existing title to the property. But in 
the facts and circumstances of that case, as 
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the widow did not have any title or right over 
the immovable property at all, then it could 
not be. comprehended that such a non-existent 
right could have expanded in any sense what- 
soever and much less in the sense contemplat- 
ed under Section 14 (1}, Ramanujam, J. also 
referred to the decision in Chellammal v. 
Nallammal, (1971) 1 Mad LJ 439. There, 
the learned Judges correctly laid down the 
proposition that maintenance grants in each 
case have-to be understood with reference to 
the facts and circumstances of each case. In 
the light of the facts disclosed in that case, 
they were of the view that there was no 
enlargement. But the decision of Natesan, J. 
in Lakshmi Ammal v. Sappantmuthu Nadar, 
(Second Appeal No. 1415 of 1965) (Mad) was 
quoted with ‘approval by the Division Bench 
in ((1971) 1 Mad LJ 439). Natesan, J. in 
S. A. 1415 of 1965 inter alia states :— 


“Now under Section 14 (1) read with ex- 
planation, a land: given to a female Hindu 
who has no pre-existing right to a share in 
the property, without any express terms limit- 
ing her estate in the land, would become her 
absolute property.” 


We approve of this statement of Natesan, J. 
Adopting this and applying the same to the 
facts' and circumstances of our case, the pro- 
perty given to Subbammal who had no pre- 
existing right to a share in the property, 
without any express terms limiting her estate 
in the property, would become her absolute 
property under Section 14 (1). It is not con- 
tended that under the decree of court or by 
any other arrangement, the mode of enjoy- 
ment of the right to possess the property was 
in any way curtailed or limited. It would 
appear to us that Subbammal got possession 
of this property in lieu of her maintenance 
without any restriction or limitation attached 
to the enjoyment of that property and she 
continued in possession of the property till 


` Act 30 of 1956 came into force and therefore, 


in our view, there is an automatic expansion 
of her qualified interest in the property into 
an absolute interest. 


13. The decision in Rangammal v. 
Muthuraia, (1970) 2 Mad LJ 620 has also no 
application to the facts of this case. Therein, 
it was held that mere possession was not suf- 
ficient to attract Section 14 (1). That is also 
admitted to be not a case of maintenance 
grant. Presumably on the ground that pos- 
session of the female owner of the properties 
was neither juridical. positive or construc- 
tive, the learned Judges were of the view that 
there was no enlargement of the estate. But 
these are not the facts in the instant case. 
The case reported in Dharma Udayar v. Ram- 
chandra Mudaliar, (1968) 81 Mad LW 399 
is a case where under the maintenance grant, 
a property was given to a female with a speci- 
fic direction that she should enjoy it for her 
life and that it should revert back to the 
persons named under the grant. This case, 
therefore, has no application as Section 14 (2) 
would cover the same. 


oe 
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14. We have already referred to the 
fact that the Supreme Court in Eramma V. 
Veerupana, (AIR 1966 SC 1879) has made the 
position very clear. When the Supreme Ccurt 
referred to the object of the section, they 
were probably referring to it with reference 
to the facts of that case and we are of the 
view that having regard to the principles 
and the ratio therein, it cannot be said auto- 
matically and generally that it is only a limit- 
ed estate of a female which would enlarge it- 
self into absolute estate and not other estates. 
We have pointed out a distinction between 
the limited estate or a widow’s estate and the 
estate, if one such expression could be used, 
which a female acquires in lieu of her main- 
tenance. The former coulc be the subject- 
matter of an alienation and the latter cannot 
be. There are very many facts of distinction 
between the two estates. The legislature has 
included the right covered by the latter under 
Section 14 (1). To this extent, there has been 
a specific departure from the application or 
` invocation of the personal law of the parties. 
Undoubtedly, a maintenance right acquired 
by a female would enure for her life. The 
Parliament was conscious of it. But yet they 
made it clear that if such right had an impact 
on immovable property and if, as a result of 
the vesting of such a right in a female; she 
acquired the property in lieu of maintenance 
and continued to be in pcssession of it till 
the commencement of the Act and thereafter, 
then it would be her absolute property. 

15. The only other question that re- 
mains for consideration is whether Ex. B-57 
which was a registered will propounded by 
Subbammal creating a vested interest in de- 
fendants 1 and 2 is valid. A hesitant argu- 
ment was addressed by the learned counsel 
for the appellant that the will has not been 
properly proved. The will is a registered will. 
D. W. 3 was the attestor of the will. D. W. 2 
who was the Advocate’s clerk came and de- 
posed that the will was prepared under in- 
structions from Subbammal and that his mas- 
ter drafted the will after having advised her 
that by reason of the Hindu Succession Act, 
she became an absolute owner of the pro- 
prety and she had, therefore, the capacity to 
execute the will in the manner she desired. 
Nothing is said about D. Ws. 2 and 3 except- 
ing a bare suggestion that the draft said to 
have been prepared has not been produced. 
Whatever may be the force of that conten- 
tion, in cases where an unregistered will is 
propounded for acceptance by a Civil Court, 
that would not stand in a case where regis- 
tered will, is brought into existence and that 
is the subject-matter of interpretation. We 
ean fairly assume that in the case of regis- 
tered will, Subbammal had the requisite testa- 
mentary capacity, she went to the Registrar’s 
office and got the will registered after: having 
proved it before a public officer that the 
thumb impression affixed to the Will was hers, 
and so on. Besides the normal inference that 
Tegistered wills have a greater force in the 


matter of prompting the coarts to accept and 
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avoid any suspicion about it, in the instant 
case the attestor also has been examined and 
the learned Judge, after considering their evi- 
dence, found that the. will was properly ex- 
ecuted in due form and when Subbammal had 
the requisite testamentary capacity to do so. 
One other factor is that Subbammal lived for 
8 years thereafter and there was no controversy 
about this will at all. We accept the findings 
of the trial court that Subbammal executed the 
will voluntarily as a free agent, when she was 
in a sound disposing state of mind and Ex. B-57 
is a valid instrument binding on the plaintiff. 


16. The appeal, therefore, fails and is 
dismissed. 
17. There will be no order as to costs. 


Appeal dismissed. 
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SETHURAMAN, J. 
S. A. Ramiah Nadar and another, Appel- 
lants v. Rajalakshmi Ammal, and another Res- 
pondents. 


Second Appeal No. 287 of 1972, D/- 28-2- 
1975.° 

(A) Limitation Act (1963), Art. 62 — Usu- 
fructuary mortgage of house dated 19-11-1951 
-~ Mortgagor to redeem mortgage on or before 
14-12-1952 —- Im default mortgagor to pay 
mortgage money whemever demanded and re- 
deem mortgage — Mortgage money held be- 
came due within Art. 62 on 14-12-1952 when 
period fixed for redemption expired. (1906) 
16 Mad LJ 364 held mot good Jaw im view of 
AIR 1945 Mad 157 (FB). 


Where under a mortgage deed dated 19-11- 
1951 a house was usufructuarily mortgaged and 
the mortgagor was given the right to redeem 
the mortgage on or before 14-12-1952 and in 
defaylt of such redemption on that date it was 
agreed that the mortgagor would pay the mort- 
gage money whenever demanded and redeem 
or discharge the mortgage and the mortgagee 
filed a suit on 19-7-1969 to recover the mort- 
gage money, it was held that the mortgage 
money became due within Article 62 on 14-12- 
1952 when the period fixed for redemption 
expired and the agreement to pay whenever 
demanded did not mean that demand was a 
condition so that it became due only on the 
date of demand and the suit not having been 
filed within 12 years from 14-12-1952 was 
barred. AIR 1945 Mad 157 (FB) and (1968) 2 
Mad LJ 445, Rel. on; (1906) 16 Mad LJ 364 
held not good law in view of AIR 1945 Mad 
157 (FB). (Paras 1, 2, 9) 
Cases Referred: Chronological Paras 
(1968) 2 Mad LJ 445 = 81 Mad LW 166 


3, 8 
AIR 1945 Mad 157 = ILR (1945) Mad 758 
(FB) 7 


"(Against decree of Sub. J., Madurai, in 
A. S. No. 10 of 1970). 
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16 Mad. [Prs. 1-8] S. A. R. Nadar v. Rajalakshmi Ammal (Sethuraman J.) 


(1906) 16 Mad LJ 364 3, 4, 6, 7 


A. Varadarajan, for Appellants; M. V. 
Krishnan, for Respondents. l 


JUDGMENT :— The defendants have 
filed this appeal. The plaintiffs filed the suit 
for recovery of a sum of Rs. 600 due on a 
mortgage deed dated 19-11-1951, which is 
Ex. A.J in the case. It recites that the house 
property described in the schedule was us- 
ufructuarily mortgaged for a‘loan for dis- 
charging certain debts incurred in connection 
with the business. Et gives a right to redeem 
the mortgage to the mortgagor on or before 
30th Kartikai of next year which corresponds 
to 14-12-52. In defaulz of such redemption 
on that date, it is agreed that the mortgagor 
will pay the amount whenever demanded and 
redeem or discharge the mortgage. l 

2. The present suit was filed on 19-7- 
1969. The defendants-appellants objected to 


. ithe maintainability of the suit on the ground’ 


that it was barred by limitation under Art. 62 
of the Limitation Act, 1963. R 

; 3. The tria] court accepted the objec- 
tion of the defendants and dismissed the suit. 
On appeal the learned Subordinate Judge, 
following the decision in Vaithilinga Nadar 
v. Narayanaswami Ayyan, (1906) 16 Mad LJ 
364 held the period of limitation would start 
running only from the date of demand, that in 
the present case the d=mand was on 25-7- 
1968, and that therefore the suit was within 
time. He distinguished the decision in 1968-2 
Mad LJ 445 on the ground that it was incon- 
sistent with the earlier Bench decision in 
Narayana Chattiar v. Rangaswami Naidu, 
1968-2 Mad LJ 445. He therefore, passed a 
preliminary decree for the. amount due and 
fixed the- time for payment as three months. 


4. In the present appeal the learned 
counsel for the appellant submitted that the 
Court below was wrong in proceeding as if 
the suit was .within time, that the suit should 
have been filed either within the period of 
12 years from 19-11-1951, when the mortgage 
deed was executed, or within the period of 12 
years from 14-12-1952, the date fixed for re- 
demption and that as tke suit had been filed 
much later than the period of 12 years from 
either of these two. dates, it was barred- by 
limitation under Art. 62 of the Limitation Act. 
The learned counsel for the respondents sup- 
ported the decision of the Learned Subordinate 
Judge on the ground that the decision in 16 
Mad LJ 364 was rightly applied. l 


5. Article 62 of the Limitation Act 


deals with suits to enforce payment of money . 


secured by mortgage cr otherwise charged 
upon immovable property. The period of 
limitation is 12 years frem the date when the 
money sued for became due. I have thus, 
first to see- as to when the money sued for 
became due. If the demand made by the 
mortgagee is to be the starting point of limi- 
tation, then certainly the suit would. be within 
time. It is on this aspect that I have to con- 
sider the decisions brought to my notice. 


“ mortgage and 


` 


A. L R. 


6. ïn Vaithilinga Nadar v. Narayana- 
swami Ayyan, 16 Mad LJ 364, a Bench of this 
court was concerned with the construction of 
the words ‘on demand’. That was a case of a 
mortgage .document dated 15-9-1878, provid- 
ing for payment of interest on the 15th of 
September each year and payment of the 
principal on the fifth year. If the amount was 
not paid then, the mortgagor undertook to 
pay the amount on demand. The default in 
payment took place in 1879 and the plaint 
was presented on 14-9-1895. It was held 
that the words ‘on demand’ were intended to 
import a condition that the demand fell with- 
in the period, and that, therefore, the suit was 
not barred by the law of limitation. 


7. The same question came up for 
consideration in a number of cases later on 
and there was some difference of opinion, so 
that the. matter came to be referred to a Full 
Bench, whose decision .is reported in Vali 
Venkatasami Chettiar v. Ramalingam, ILR 
(1945) Mad 758=(AIR 1945 Mad 157) (FB). 
In that case the mortgage bonad provided that — 
the mortgage money would be payable when- 
ever demanded. The mortgaged property 
was sold, but the amount realised was not 
sufficient to discharge the full liability. The 
mortgage deed had been executed on 2-6-1931, 
and the suit to enforce the payment was filed 
On 22-2-1938. As more than six years had 
elapsed from the date of the mortgage deed, 
the trial court dismissed the suit on the 
ground that the application for a personal 
decree had been filed out of time. The ques- 
tion before the Full Bench was whether the 
suit filed beyond the period of six years from 
the date of the instrument was within time. 
After noticing the earlier decisions on the 
point, at page 770 {of ILR Mad) = (at p. 161 
of AIR) it was observed— 

“Without hesitation we accept as being 
correct the decisions of this court which say 
that when a mortgage bond provides that the 
mortgage maney shall be payable on demand 
it becomes repayable at once and limitation 
starts from the date of the bond.” ` l 


The decision in (1906) 16 Mad LJ 364 is in- 
consistent with this decision of the Full Bench 
a cannot, therefore, be treated as good 
aw. 


8. Though it is unnecessary to cite any 
further decision after the Full Bench decision 
mentioned above, I may, however, refer to a 
decision of a learned single Judge of this court 
in Narayana Chettiar v. Rangaswami Naidu, 
1968-2 Mad LJ 445. In that case the mort- 
gage document was a combination of a simple 
or usufructuary mortgage con- 
taining a personal covenant for payment. On 
the date of the mortgage itself the mortgaged 
properties were.leased by the mortgagee to 
the mortgagor for a period of five years from 
17-5-1927. The mortgagee demanded the 
amount in 1959, that is, 32 years after the 
execution of the mortgage deed. Thereafter 
he filed a suit. It was held that the. starting 
point of limitation under Article 132, which 
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was the corresponding Article under the Limi- 
tation Act, 1908, was when the money sued 
for became due. It was contended that so far 
as the personal covenant was concerned the 
money did not become due till demanc for 
the money was made. It was held that the 
money became payable on the expiry oi the 
five year period. If the contention that the 
money became due only on demand by 
mortgagee, was -accepted, it was pointed out 
that the mortgagee, by not making the de- 
mand, could postpone recemption and that 
the clause would then become a clog om re- 
demption. This contention was, therefcre, 
rejected. 


9, The result of the above discussion. 


is that the mortgage money became due at 
the time when the period fixed for redemp- 
tion by the mortgagor expired. The agree- 
ment to pay whenever demanded did not mean 
that demand was a condition so.that it be- 
came due only on that dace. In the present 
case, thé amount became due on 14-12-7952, 
when the period fixed for redemption. came 
to an end. The suit should have been filed 
within a period of 12 years thereafter. As it 
was not so filed, the suit was rightly dism ssed 
by the trial court. The decision to the con- 
trary by the learned Subordinate Judge is, 
therefore not correct. This appeal is, taere- 
fore, allowed and the judgment and decree 
of the trial court are restored. No cos-s in 
second appeal. No leave. 

i Appeal allowed. 


“~ 
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ISMAIL, J. 


Jayarama Chandra 
Thulasi Ammal and others, Respondents. 


App. No. 103 of 1971, D/- 11-2-1975. 


._ (A) Hindu Law — Joint family — Sale 
of some lands belonging to joint family pro- 
perty — Subsequent purchase of a house by a 
member D —— Sale deed attested by his brether 
J — Partition suit by J — Property acquired 
whether joint family property — Burden lies 
on J to prove. that notwithstanding the sale 
deed standing in the name of D the louse 
was purchased out of the sale proceeds of 
family lands and it was for the benefit of 
both the brothers — Failure to discharge the 
burden — Held on facts that Js claim ir the 
house was not sustainable — Attestation of J 
at the instance of D could only be for the 
purpose of making J bound by purchase of 
property in the name of D. (1971) 1 Mad 
LJ 392 and ILR (1913) 36 Mad 564 and AIR 
1915 Mad 800, Rel. on. 

(Paras 6, 9, 10. 11) 
Cases Referred : Chronological Faras 
(1971) 1 Mad LY 392 = (1971) 84 Mad IM 


176 ; 
AIR 1915 Mad 800 = ILR. (1915) 38 Mee 
t 396 . = l l 
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Jayarama Chandra v. ‘Thulasi Ammal (ismail J.) 


the. 


Iyer, Applicart v. 


[Prs. 1-2] Mead. 17 
ILR (1913) 36 Mad 564 = (1912) 23 Mad LJ 
' 301 5 


P. S. Ramachandran, for Appellant. 


JUDGMENT :— The plaintiff in O. S. 
No. 36 of 1968 on’ the file of the Court of 
the Subordinate Judge, Chidambaram, is the 
appellant herein. The suit was instituted by 
him for partition and separaté possession of 
his half share in the suit properties which 
consist of five items and for recovery of his 
share of income from items 4 and 5 of the 
plaint A schedule properties. Since the plain- 
tiff has been granted a decree in respect of 
items 2 to 5, the appeal is confined only to 
item 1, a residential ‘house in Vridhachalam. 
There were two brothers, Krishnaswami Iyer 
and Kuppuswami Iyer. Krishnaswami_ fyer, 
in his turn, had two sons, the appellant here- 
in and one Dandapani Iyer, who died on 
18-10-1963, whose widow is the first respond- 
ent, whose sons are respondents 2 and 6, whose 
daughters are respondents 3, 4, 5 and 7 and 
whose grandson through .a predeceased 
daughter is the 8th respondent. Respondents 
9 and 10 are strangers claiming some interest 
in the property. As far as item 1 of the A 
schedule property is concerned, the case of 
the plaintiff was that Dandapani Iyer and 
Krishnaswami Iyer constituted a joint family, 
that under the original of Ex. A.4, dated 15-5- 
1963 certain lands belonging to the joint 
family were sold for Rs. 3,000, and out of - 
the sale proceeds a house was purchased 
under Ex. B.1 dated 20-6-1963, for a con- 
sideration of Rs. 1,600 and that consequently 
the plaintiff (appellant) representing Krishna- 
swami Iyer’s branch was entitled to a half 
share in the property. Certain other facts 
have to be set out with reference to this claim 
of the appellant. The original of Ex. A.4 
dated 15-5-1963 was executed by Dandapani 
Iyer himself and his two sons, Ganesan and 
Krishnamurthi as well as by the appellant in 
favour of one Pachamuthu Odayar. On the 
date of the document Dandapani lyer receiv- 
ed Rs. 200 by way of advance. The docu- 
ment itself was registered only on 17-6-1963. 
The case of the appellant was that the balance 
of consideration for the sale deed under 
Ex. A.4, viz., Rs. 2,860 was received only on 
19-6-1963 i.e., even after the registration of 
Ex. A.4 itself. The next day the suit item 
was purchased under Ex. B.1, dated 20-6- 
1963, after paying Rs. 1,600 to Ratnasabapathi 
Pillai. the vendor. Ratnasabapathi Pillai is no 
other than the son of one Rangasami Pillai, 
an advocate under whom Dandapani Iyer was 
working as a clerk. It is'on the basis that the 
sale proceeds under Ex. A.4 were utilised 
for the purchase of the property- under Ex. 
B.1, that the appellant claimed a half share 
in the suit -property. 


2: This claim was resisied by the de- 
fendants 1 to 8 putting forward the conten- 
tion that the property under Ex. B.1, was not 
purchased out of the sale proceeds under Ex. 
A.4, but from separate moneys belonging to 
Dandapani Iyer _and his wife as. well as 
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Dandapani Iyer’s son, who was working. It 
must be pointed out that the sale deed, Ex. 
B.1, itself stands only in the name of Danda- 
pani Jsrer, and the sale d2ed has been attested 
by the appellant himseif. Having regard to 
the fact that the sale deed stands in the name 
of Dandapani Iyer, the burden was on the 
appellant ito prove that, notwithstanding the 
sale deed standing in the name of Dandapani 
Iyer, the property was purchased for the bene- 
fit of both the brothers, viz. Dandapani Iyer 
and the appellant herein. In support of this 
case, the only witness who has given evidence 
is the appellant himself, as P. W. 1. 
gone through the entire evidence of the ap- 
pellant, I am cleariy of the opinion that the 
appcilant has not discharged the burden of 
proving that the property purchased under 
Ex. B.1, was for the benefit of both Danda- 
pani Iyer and the appellant, and not-for the 
exclusive benefit of Dandapani Iyer. There 
are certain circumstances which are ,clinching 
in this behalf. The first is that the appellant 
has stated in his evidence that, the balance of 
consideration for the sale of the property 
under Ex. A.4 was received only on 19-6- 
1963, even though the document itself was 
registered on 17-6-1963. It must be pointed 
out that the vendee under Ex. A.4 is not any 
person who was closely connected with the 
vendor, but a stranger, and how the money 
was received after the registration of the sale 
deed passes one’s comprehension. It is, there- 
fore, clear that the appellant has, put forward 
the case that the balance of consideration 
under Ex. A.4, was received only on 19-6- 
1963, for the purpose of connecting the same 
with the purchase of the suit house under 
Ex. B.1. Apart from the ipse dixit of the 
appellant, there is no independent evidence 
also in this case. Neither, the vendee under 
Ex. A.4 nor the vendor under Ex. B.1 has 
been examined to show that the balance of 
consideration under Ex. A.4 was received 
only on 19-6-1963 and that the consideration 
for the purchase of the property under Ex. 
B.l was paid to the vendor under Ex. B.1 
under the circumstances stated by the appellant 
herein. 

3. The second circumstance is that 
the property has been purchased in the name 
of Dandapani Iyer alone. Even the appellant 
as P. W. 1 bas admitted that at the ume 
when the property was purchased Dandapani 
Iyer was suffering from ziddiness and oedema 
of legs and was not able to attend to his 
work, and, as a matter of fact, he was even 
-confined to bed. If so having regard to the 
fact that Dandapeni Iyer was seriously ill 
and he had his own children, it is not pro- 
bable at all that the appellant would have 
allowed Dandapani Iyer to purchase the pro- 
perty in his name, when, according to the 
appellant, the consideration belonged to both 
himself and -Dandapani Iyer. The only ex- 
planation which he offered was that he had 
such a great ‘trust in’ his brother, that he did 
not expecthis’ brother te deceive him or dupe 
him and that therefore he allowed the pro- 
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perty to be purchased in the name of Danda- 
pani Iyer. Having regard to the admiited 


-fact that Dandapani Iyer was very ill at the 


relevant time and admittedly died about a few 
months thereafter, the appellant, who himself 
was a clerk in a co-operative bank, would not 
have allowed the property to be purchased in 
the name of Dandapani Iyer alone, having re- 
gard to the state of his health and the fact 
that he had a large number of children. 


4. The third circumstance is that the 
appellant has admittedly attested Ex. B.1. It 


; „is again admitted by P. W. 1, that Dandapani 
Having ` 


Iyer asked ‘him to attest the document and 
that therefore he attested it. Here again, the 
only explanation offered by the appellant is 
that his brother asked him to attest the docu- 
ment and that therefore he simply attested it. 
It is not possible to accept this explanation 
at all. Dandapani Iyer would not have asked 
the appellant to attest the document without 
a purpose for the same. It is not as if there 
was nobody else available to attest the docu- 
ment, -the only person available was the ap- 
pellant himself and therefore Dandapani Iyer 
asked the appellant to attest the document. 
It is clear that Dandapani Iyer asked the ap- 
pellant to attest the document only with a 
view to bind him with regard to the purchase 
of the property in’ his name. i 


5. With regard to such an attestation, 
it has been held by this Court in Ramaswami 
Gounder v. Ananthapadmanabha Iyer, (1971) 
1 Mad LJ 392, that such an attestation was 
purposely taken in order to bind the person 
So attesting. As a matter of fact, in ‘that 
judgment, the observations of Sadasiva Iyer, J. 
in Narayana v. Rama, ILR 38 Mad 396 = 
(AIR 1915 Mad 800) to the following effect 
were quoted—.. 

“I may respectfully add that, in my 
pretty long experience as a judicial officer, if 
the attestor of the document has an existing 
interest in the preperty dealt with in the 
document, it has been always the case that 
this “attestation’ has been taken in order to 
bind him as to the correctness of the recitals 
therein.” 


That was also the view. of the learned Judge 


in an earlier judgment, namely, Kandasami v. 
Nagalinga, ILR (1913) 36 Mad 564. he 


6. Having regard to this legal posi- 
tion, the attestation of the appellant in Ex. 
B.1, at the instance of the vendee therein, viz. 
Dandapani Iyer, could only be for’ the pur- 
pose of making the appellant bound by the 
purchase of the property in the name of 
Dandapani Iyer. ' . e 


7. The fourth circumstance to which 
reference may be made is that, if the pur- 
chase of the property under Ex. B.1,, was made 
out of the sale proceeds under Ex. A.4, the 
question would naturally arise- as to what 
happened to the balznce of the sale proceeds. 
The appellant has not offered any explanation 
whatever with regard to this: he had 
claimed a half share in the- concerned item - 
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on the ground that’ it was purchased ouz of 
the sale proceeds of Ex. A-4, naturally he 
would have put forward the same claim with 
regard to the balance of the sale proceeds 
also, but there is absolutely no evidence to 
show that he put forward any such caim 
and there is no explanation as to what happen- 
ed to that money also. 


$. Having regard to these faccors, 
which are relevant and also significant E am 
clearly of the opinion that the appellant has 
not made out his case that the property 
purchased under Ex. B-l, in the name of 
Dandapani Iyer was really meant for the 
benefit of Dandapani Iyer and the appelant 
herein. i 


9. Mr. P. S. Ramechandran, learned 
counsel for the appellant, took me through 
the evidence of D. Ws. 1 and 2, D. W. 1 teing 
the first defendant in the suit and D. W. 2 
being the father of the eighth defendant, viz. 
` son-in-law of the deceased Dandapani “yer. 
The said . son-in-law himself was a vekil’s 
clerk. On the basis of this evidence the 
learned counsel contended that they put for- 
ward the case of a different source of zon- 
sideration for the purchase of the property 
under Ex. B.1, and that even the sources. of 
consideration had not been established. I am 
of the opinion that this argument is really of 
no assistance to the appellant herein. Erac- 
tically D. W. 1 has stated “I do not know” 
to many questions put to her. Dandapani 
Iyer having died, and the’ defendants being 


only his legal representatives, it 1s not unD-. 


likely that: they had no personal knowl2dge 
of the transactions and the final affairs of 
Dandapani Jyer and that consequently 
D. W. 1 stated “I do not know” to many 
questions put to her, though she put forward 
the contention that the consideration for the 
purchase of the property under Ex. B.1, was 
made up of Dandapani Iver’s earnings and 
the second defendant’s earnings as well as 
the money which D. W. 1 herself provided 
by the sale of her jewellery. This may or may 
not be true Still, as I pointed out already, 
the burden was on the appellant, who came 
to court with the specific case that the -pro- 
perty purchased under Ex. B.1 was purckased 
with the sale proceeds under Ex. A4 and 
therefore belonged to Dandapani Iyer anc the 
appellant. As I pointed out already, Dandepani 
Iyer himself was a vakil’s clerk and it is the 
admitted case of the appellant himself thet he 
was also a job typist. If so, it is not impossible 
that Dandapani Iyer was able to find the sum 
of Rs. 1,600 for the purchase of the pro- 
perty under “Ex. B.1. 


10. Mr. P. S. Ramachandra Iyer con- 
tended that Dandapani Iyer himself was in 
debts and that therefore he could not have 
found the money for the purchase of the pro- 
perty under Ex. B.1. Here again, having re- 
gard to the fact that the burden lay. or the 
appellant himself, I am unable to draw any 
inference in favour of ‘the appellant, . even 


j Shanmughasundaram v. Janagarajan (Gokuiakrishnan J.) 


[Prs. 1-2] Mad. 19 


if it is established that Dandapani Iyer was 
in debts. - 


11. Under these circumstances, I am; 
of the opinion that the conclusion of the 
learned Subordinate Judge, that the appellant 
has not established his case that the pro- 
perty purchased under Ex. B.1 in the name 
of Dandapani Iyer was for the benefit of both 
Dandapani Iyer and the appellant, is correct 
and does not call for interference. Hence 
the appeal fails and is dismissed. Having 
regard to the relationship between the par- 
ties, I make no order as to costs. 

Appeal dismissed, 
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GOKULAKRISHNAN, J. ` 


Shanmughasundaram, Petitioner v. Janaga- 
rajan, Respondent. ` 

C. R. P. No. 1888 of 1974, D/- 11-2-1975. 

(A) Civil P. C. (1908), S. 11 —— Matter not 
finally decided or heard in prior suit — Suit 
dismissed as settled out of court even before 
written statement was filed — Second suit is 
not barred by res judicata. (Para 6) 


Cases Referred : Chronological Paras 
HD 1 Mad LJ 293 = (1970) 83 Mad LW 


4 
AIR 1967 SC 591 = (1964) 2 SCR 510 5 
AIR 1967 Pat 101 4 
AIR 1966 SC 1332 = (1966) 3 SCR 300 6 


ORDER :— The first defendant in O. S. 
No. 294 of .1972,.on the file of the Court of 
the District Munsif, Udumalpet, is the peti- 
tioner herein. The suit having been filed for 
a declaration that the plaintiff is the cultivat- 
ing tenant of the suit property and for the 
consequential relief of permanent injunction 
against the defendants in order to restrain them 
from in any way interfering with the peaceful 
possession and enjoyment of the suit property 
by the plaintiff. Apart from various other 
contentions, the first defendant put forth the 
contention that the suit claim is barred by 
res judicata in view of the decision in ©, 
S. 919 of 1970, on the file of the Court be- 
low,’ and as such the suit is not maintain- 
able. The trial Court framed as many as 
six issues and took up for decision, as a pre- 
liminary issue, issue No. 1, as to whether the 
suit is barred by res judicata. The trial Court, 
after elaborately discussing the facts of the 
case, gave the finding that the suit is not bar- 
red by res judicata. Aggrieved by the said 
decision, the first defendant has preferred the 
present civil revision petition. 


2. It is clear- ftom the facts of the 
case that the plaintiff had filed O. S. 919 of 
1970 to get himself declared as the cultivat- 
Ing tenant and for consequential relief. .In 
the suit, a compromise was effected between 
the parties and the plaintiff agreed to vacate 
the suit land within six months from the date 
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of the compromise if the defendant paid him 
a sum of Rs. 5,000 towards the cultivation ex- 
penses. Since the compromise did not come 
into effect due to the failure of the first de- 
fendant to pay the agreed amount, the plain- 
tiff continued to be in possession and enjoy- 
ment of the suit property as tenant. In view 
of this, the first defendant raised the plea of 
res judicata. 

3. From Exs. B-2 and B-3 it is clear 
that the suit O. S. 919 of 1970 was dismis- 
sed as settled out of court and that half of 
the court fee paid on that plaint was refund- 
ed. Ex. B-4 shows that consequent to such 
dismissal of the ‘suit, the ad interim injunction 
granted in favour of the plaintiff was vacated 
on the date of the dismissal of the suit.. No 
written statement had been filed by the defend- 
ant in O. S$. 919 of 1970 either denying or 
admitting the plea put forth by the plaintiff. 
It cannot therefore be said that the. matter 
in issue in the present case was directly and 
substantially in issue in the former suit. The 
court below has correctly observed that in 
view of the fact that the former suit was dis- 
missed as settled out of court on an alleged 
compromise between the parties it cannot be 
said that the court had opportunity to ‘apply 
its mind to an issue that could have been 
raised in that suit, even though it can be said 
that the parties had applied their mind to that 
matter between themselves. — g 

4 Sri T. Rangaswami Iyengar, the 
Jearned counsel appearing for the petitioner, 
-submitted that the doctrine of Estoppel by 
res judicata will apply to the facts. of the pre- 
sent case. In support cf his contention, he 
cited the decisions in Subbathal v. Kittammal, 
(1971) 1-Mad LJ 293 and ‘Girjanand vV. 
Bhagwan, AIR 1967 Pat 101. I have been 
taken through the judgments in those citations. 
The -facts in.those decisions are not similar 
to those in the present one. In the present 
case, no written statement was filed by the 
first defendant in O. S. 919 of 1970 apart from 


the fact of that suit having been dismissed as - 


settled out of court. Such is. not the case in 
the above two decisions. l 

5. Sri Palaniswami, learned counsel ap- 
pearing for the plaintiff-respondent cited the 
decision in Subba Rao v. Jagannadha Rao, 
AIR 1967 SC 591, wherein it has been stated— 


“A compromise decree is not a decision 
by the court. It is the acceptance by the 


court of something to which- the parties had - 


agreed. A compromise decree merely sets the 
seal of the court on the agreement of the 
parties. The court does not decide anything 
Nor can it be said that a decision of the 
court was implicit in it. Only a decision by 
the court can be res judicata, whether statutory 
under Section 11, Civil P. C. or constructive 


as a matter of public policy on which the | 


‘ entire doctrine rests. Such a decree cannot 
strictly be regarded as cecision on a matter 
which was heard and finally decided and can- 
not operate ‘as res judicata. Such a decree 
might create an estoppel by conduct between 


Union of India v. Devanagere Cotton Mills 


A. I. R. 


the parties, but such an estoppel must be 
specifically pleaded.” a l 

It is submitted by Sri Palaniswami that there 
is no such specific pleading of estoppel in 
the present case, _ 

6. The next case cited by Sri Palani- 
swami is Sheodan Singh v. Daryao Kunwar, 
AIR 1966 SC 1332. The Supreme Court held 
in that case— l 

_ “Where the trial court has decided two 
suits having common issues on the merits and 
there are two appeals therefrom and one of 
them is dismissed on some preliminary ground, 
like limitation or default in printing with the 
result that the trial -court’s decision stands 
confirmed, the decision of the appeal court 
will be res judicata and the appeal court must 
be deemed to have heard and finally decided 
the matter. In such a case the result of the 
decision of the appeal court is to confirm 
the decision of the trial court given on merits, 
and if that is so, the decision of the appeal 
court will be res judicata.” , i 
As far as the present case is concerned, the 
matter was not finally heard or decided in 
the prior suit .on merits excepting that the 
court dismissed that suit as settled out off. 
court even before the defendant filed the 
written statement. It is clear from thé above 
two Supreme Court decisions that there can- 
not be any res judicata if the former suit had 
been dismissed as settled out of court. The 
court below has correctly appreciated the facts 
and has held that the suit is not barred by 
res judicata. There is absolutely no ques- 
tion of jurisdiction involved in the civil revi- 
sion petition for me to interfere with the 
decision arrived at by the court below. The 
civil revision petition is dismissed. No costs. 

Revision dismssed. 
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ISMAIL, J. 

The Union of India, Appellant v. M/s. 
Devanagere Cotton Mills Ltd. and another, 
Respondents. Sead 

Appeal No. 368 of 1971, D/- 21-1-1975.* 

(A) Civil P. C. (1908), S. 80 — Suit dur- 
ing currency of notice — Service of notice on 
12-6-1968 — Presentation of plaint on 12-8- 
1968 — Suit is hit by S. 80. 


Under Section 80, Civil P. C., there must 


-be an expiration of two months period after 


the service of notice on the Government or 
the officer concerned before the. institution of 
the suit. Thus where the notice was served 
on 12-6-1968 and the plaint was presented on 


.12-8-1968, the suit is hit by Section 80. (AIR 


1971 Mad 34, Followed). (Para 3) 


(B) Civil P. C. (1908), S. 80 read with 
S. 26 — “No suit shall be instituted’? — Date 


fermen ttt te 





(Against decree of City Civil Court, 
Madras in O. S. No. 4570 of 1968). 


1976 


of presentation of plaint for first time is date 
of institution of suit. 


The fact that the plaint,.was returnec and 
was subsequently represented will have no 
effect whatever on the plea that by the time 
the plaint was represented, the two months 
period contemplated by Section 80, Civil P. C. 
had expired. The reason :s that a suit s in- 
stituted when the plaint is presented fo: the 
first time. ' (Pera 4) 
Cases Referred: Chronological Paras 
AIR 1971 Mad 34 = 83 Mad LW 164 3 

JUDGMENT :— The Union of India 
owning the Southern Railway, represented by 
the General Manager, Southern Raslway, 
Madras, the defendant in O: S. No. 4570 of 


1968 on the file of the City Civil Court, is 


ihe appellant herein. The suit was inst tuted 
by the respondents herein for recovery of a 
sum of Rs. 17,000 being the damages alleged 
to have been suffered in relation to a DSoiler 
consigned by A. C. C. Baccok Ltd., Durgapur, 
for carriage to Davanagere in June 1955 to 
the first respondent herein. Among the vari- 
ous defences set up by the appellant herein, 
one was that the suit wes premature, since 
the period prescribed in Section 80, Civil P. C. 
for institution of the suit had not expired on 
the date when the suit was instituted. Dver- 
ruling this: defence, the trial court by its judg- 
ment and decree dated 14-9-1970, decreed the 
suit for the respondents. Hence the ‘present 
appeal by- the defendant ir: the suit. 


2. “Since I am reversing the decision 
of the trial court on this point which gces to 
the root of the matter, it is unnecessary for 
me to consider the other points dealt wi-h by 
the trial court! Admittedly, in this case, the 
notice contemplated by Section 80, Civil P. C. 
was sent by the respondents to the app2ilant 
on 10-6-1968 and a copy of the notice has 
been marked as Ex. A.11. The said notice was 
received by the appellant an 12-6-1968 as evi- 
denced by Ex. A.12, the postal acknovledg- 
ment. Equally admittedly, the plaint in the pre- 
sent suit was presented to the court on 12-8-68. 
It is with reference to these facts, the appellant 
_contended: before the trial court that the two 
months provided for in Section 80, Civil P. C. 
had not expired on the date when the slaint 
-was presented, namely, on 12-8-1968 and -here- 
fore, the suit was premature and was liable 
to be dismissed on that ground. The Learned 
trial judge fully’ realised this position and as 
a matter of fact has poirted out in para. 8 
of the judgment that on the facts of ‘the case, 
it was, no doubt true that the suit sniould 
have been filed on 13-8-1968, but had been 
filed on 12-8-1968. Notwithstanding this ob- 
servation of the learned trial Judge, he pur- 
ported to decree the suit by referring tc cer- 
tain observations of the Supreme Court as to 
how the contents of the notice should be 
construed. I am clearly of the opinior that 
the learned Judge erred in his conclusion in 
this behalf. 

» 3: Section 80. Civil P. C. clearly and 
categorically states that no suit shall te in- 
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stituted against a public officer in respect of 
any act purporting to be done by such public 
officer in his official capacity, until the ex- 
piration -of two months next after notice in 
writing has been delivered to or left at the 


“ office of the officers specified in this section. 


~ 


‘limitation, if it was filed on 13-8-1968. 


Thus, the section contemplates the expiration 
of two months next after notice in writing 
had been delivered. As I pointed out already, 
the-notice in this case was served on the ap- 
pellant on 12-6-1968 and therefore by 12-8- 
1968 when the plaint was presented, the ex- 
piration of two months after delivery of notice 
had not taken place. Consequently, on the face 
of it the suit instituted on 12-8-1968 was hit 
by Section 80, Civil P. C. This aspect of 
the matter is directly covered by, a decis‘on 
of this court in ‘M/s. Madurai K. Rengiah 
Chettiar and Co. v. Union of India, 83 Mad 
LW 164 = (AIR 1971 Mad 34). In that case, 
the notice under Section 80, Civil P. C., was 
issued on 7-8-1963 and was received by the 
Chief Commercial Manager, Southern Rail- 
way, on 8-8-1963, and the plaint was presented 
on 8-10-1963. This court held. that after the 
service af. the notice on 8-8-1963, two months 
period had not expired by 8-10-1963, when the 
suit was instituted and therefore. the suit was 
hit by Section 80, Civil P. C. This decision 
of this court was cited before the learned trial 
Judge. But the learned trial Judge held 
erroneously that that decision did not apnly 
to the facts of this case. The point of d's- 
tinction, according to the learned trial Judge, 
is that as per the reported decision of ihis 
court, the suit would. have been barred by 
In 
my opinion, the construction of Section 80, 
Civil P. C. is not dependent upon the question 
whether the suit is filed after the expiration 
of two months would be barred by limitation 
or not. As a matter of fact, the period of 
two months provided for in Section 80, Civil 
P. C. is eligible to be excluded in calculating 
the period of limitation prescribed in the Limi- 
tation Act and therefore, the question whe- 
ther if the suit filed after the expiration of 
two months period would be barred by limi- 
tation or not will have no effect or influence, 
and should have no effect or influence 
on: the construction of Section 80, Civil P. C. 
As far as Section 80, Civil P. C. is concerned, 
the language is unambiguous, express and ex- 
plicit thet there must be an expiration of two 
months veriod after the service of the notice 
on the Government or the officers concerned 
before the institution of the suit. Thus, it is 
clear that the suit in the present ‘case was 
hit by Section 80, Civil P..C. and therefore, 
ought to have been dismissed. : 

4... Mr. Rangarajan, the learned coun- 
se] for the respondents, sought to contend that 
though. the plaint was presented on 12-8-1968, 
it was returned and subsequently re-presented 
and. by the time the plaint was re-nresented, 
the two months period contemplated by Sec- 
tion 80, Civil P. C. had expired. I am unable 
to draw any inference in favour of the res- 
pondents from this fact. Section 26, Civil- 
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P. C. provides tbat every suit shall be institut- 
ed by the presentation of a plaint or in such 
other manner as may be prescribed. There- 
fore, a suit is instituted, when the plaint is 
presented for the first time. Section 80 also 


uses the expression “no suit shall be instituted.” — 
Therefore, a combined reading of Ss. 26 and 


80, C. P. C. can lead to the only one conclu- 
sion, namely, the date on which a plaint is 
presented for the first time, is the date of’ in- 
stitution of the suit’ Consequently, the fact 
that the plaint was returned in this case and 
was subsequently re-presented will have no 
effect whatever on the plea of the appellant 
based on Section 80, Civil P. C. 


5. Under these circumstances, the ap- 
peal is allowed and the judgment and decree 
of the learned trial Judge are set aside and 
the suit instituted by the respondents will 
stand dismissed. : 


6. The learned trial Judge has decreed 
the suit with costs. Having. regard to..the 
fact that the suit is now being dismissed only 
on a technical ground, I consider it is only 
proper and just that both parties should ‘be 
directed to bear their respective costs 
throughout. 

Appeal allowed. 
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VEERASWAMI, C. J. AND — 
NATARAJAN, J. 
. M/s. Manojah Cine Productions, Appel- 
lant v. A. Sundaresan and another, Respond-. 
ents. 
O. S. Appeal No. 62 of 1971, D/- 21-1- 
1975.* 


(A) Copyright Act (1957), Ss. 13, 14, 
45 and 48 — Registration is not condition pre- 
cee-nt for acquiring copyright — Non-regis- 
tration of copyright does not bar suit. AIR 
1970 Madh Pra 261, Dissented. 


It is clear from the provisions of Sec- 
tions 13, 14, 45 and- 48 that the only effect 
of registration is what is stated in Section 48, 


to wit, that it shall be prima facie evidence | 


of particulars entered in the. register. There 
is no indication in any of the provisions of 
the Act, read individually or as a whole to 
suggest that registration is a condition prece- 
dent to acquiring copyright. ATR 1970 Madh 
Pra 261, Dissented.; AIR 1972 Cal 533, Rel. 
on; (1973) 86 Mad LW £56, Affirmed. 

(Para 2) 


Section 45 does not qualify Section 13 
or 14 and makes registration as a condition 
for the subsistence ,of copyright or acquisition 
of ownership thereof. Registration is optional 
and provides only rule of evidence. 

(Paras 2, 3) 


*(Against order of Maharajan, J. reported 
in (1973) 86 Mad LW 556). 


` 1S/JS/D270/75/RSS 


A. IR. 


Cases Referred : Chronological Paras 
AIR 1972 Cal 533 = ILR (1974) 1 Cal 498 3 
i aes Madh Pra 261. = 1970 Jab UJ 

2, 3 
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VEERASWAMI, C., J.:— This appeal 
comes before us from an order of ‘Maharajan, 
J. on a preliminary issue in a suit brought by 
the first respondent for certain reliefs on an 
alleged infringement of his copyright in a 
Tamil story “Nazhuval” written by him. He 
asked for a permanent injunction restraining 
the appellant from exploiting a film ‘Iru 
Matlargal’ which, according to the first res- 
pondent, was a reproduction of his story. In 
addition to the relief of injunction,’ he also 
asked for damages. An additional issue was 
settled to’ the effect — “Whether the plaintiff’s 
suit is not maintainable for non-registration 
of his copyright’ in the story ‘Nazhuval’?” 


2. It seems to us that the view of 
Maharajan, J. is correct. We have carefully 
looked into the Copyright Act, 1957, and no- 
where in it do we find any justification for 
holding that registration is a sine qua non 
or a condition precedent to the subsistence of, 
copyright or acquisition of ownership thereof 
or reliefs for infraction of copyright. Mishra 
Bandhu Karyalaya v. S. Koshal, AIR, 1970 
Madh Pra 261, took a contrary view but, with 
due respect, we are unable to agree with it. The 
Copyright Act, 1957, amended and consolidat- 
ed the law relating to copyright. Chapter IM 
relates to copyright. Section 13 lists out works 
in which copyright may subsist, as for instance 
original literary, dramatic, musical and artistic 
works, cinematograph films and records. Sub- 
section (1) of Section 13 states in which cases 
copyright shall not subsist subject to excep- 
tions. Section 14 is important which defines 
copyright. ‘Copyright’ means the exclusive 
right in one or other of the. works specified 
in the sub-section. This is, of course, copy- 
right by virtue of and subject to the provisions 
of the Act. Section 15 declares that no copy- 
right shall subsist in any design registered 
under the Indian Patents and Designs Act, 
1911. Sub-section (2) of this section deals 
with a particular design which is capable of 
being registered under the Indian Patents and 
Designs Act, 1911, but, which has not been 
so registered. Such design shall cease as soon 
as any article to which the design has been ap- 
plied has been reproduced more than 50 times 
by an industrial process by the owner of the 
copyright or, with his licewce, by any other 
person. Then we have Section 16 which 
makes it clear that there shall be no copyright 
except as provided in the Act. Copyright, 
therefore, is a creation of the statute. Might 
be that it originally subsisted under the com- 
mon law. But has been replaced by the statute 
law and copyright subsists as provided by the 
Copyright Act, 1957, and by: virtue of and 
subject to its provisions. No person under 
Section 16 shall be entitled to copyright or 
eny similar right in any work, whether pub- 
lished or unpublished, otherwise than under 
end in accordance with the provisions of the 


1976 


Act or of any other Jaw for the time being 
in force. Chapter IV deals with ownership 
of copyright and the rights of the cwner, 
Chapter V with term of copyright, Chapter VI 
with licences, Chapter VIL with performing 
rights of societies and Chapter VIII; with 
rights of Broadcasting authorities. We have 
then Chapter IX dealing with international 
copyright. Registration of copyright is dealt 
with by Chapter X. It provides for the pro- 
cedure for registration of copyright. A Tegis- 
ter shall be kept for that purpose and entries 
in the register shall be made of copyrights. 
A system of index should be maintained. 
Form and inspection of register are cantem- 
plated. Section 48 which seems to throw con- 
siderable light on the question we have -o de- 
cide, is this: 

~ “The Register of Copyrights shell be 
prima facie evidence of the particulars enter- 
ed therein and documents purporting zo be 
copies of any entries therein, or extracts there- 
from certified by the Registrar of Copyrights 
and sealed with the seal of the Copyright 
Office shall be admissible in evidence in all 
Courts without further proof of prodaction 
of the original.” 


Power is given to the Registrar of Copyrights 
by the next section to amend or alter Register 
of Copyrights subject to the prescribed con- 
ditions, Anyone disputing the register may 
apply under Section 45 to have his copyright 
registered. Chapter XI deals with infringe- 
ment of copyright. The next section deals 
with civil remedies. Section 55 is to the effect 
that, where copyright has heen infringed, the 
owner of the copyright shall. except as other- 
wise provided by the Act, he, entitled co all 
remedies by way of irjunction, darnmages, 
accounts and otherwise as are or mey be 
conferred by law for the infringement of a 
right. Chapter XINH deals with offences. 
Chapter XIV, with appeals and Chaptez XV, 
the final ‘Chapter, with miscellaneous >rovi- 
sions. It may be seen from fhe provisions 
which we'have just now noticed that the only 
effect of registration is what is stated ir Sec- 
tion 48, to wit, that it shall. be prima facie 
evidence of the particulars entered in the 
register. Hardly is there any indication in 
any of the provisions of the Act, read in- 
dividually or as a whole, to suggest that re- 
gistration is a condition precedent to sabsis- 
tence of copyright or acquisition of ownership 
thereof, : ' 


3. Learned counsel for the aprellant 
relied on Section 45, in particular and conr- 
tended that the provision, .namely, that the 
author or publisher or the owner: of copy- 
right may make. an application for resistra- 
tion, means that the registration is conpul- 
sory and that without registration there is no 
copyright and no infringement thereo: can 
be complained against: - He also places reli- 
ance on Mishra Bandhu Karyalaya v, S. 
Koshal, AIR 1970. Madh Pra 261, which, no 


M. C. Produciions v. A. Sumdaresan (Veeraswami C. J.) 
‘doubt, supports his contention. ` In that case, 


right. 
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the learned Judges of the Madhya- Pradesh 
High Court observed :-— 


“The Indian Copyright Act 1914, had 
nowhere made any provision for the registra- 
tion of copyrights. Under the Copyright Act, 
1957, it appears that under Sections 13 and 
45, the registration of a book with the Re- 
gistrar of Copyrights is a condition for acquir- 
ing copyright with respect to it. A plain read- 
ing of the several provisions of the Act leaves 
no doubt in our minds that a copyright in a 
book now is only secured if it is an original 
compilation and has been fully registered ac- 
cording to the provisions of the 1957 Act.” 


We fail to see anything in Sections 13 and 
45 to justify this view. Section 13 does not 
speak about registration. As we have already 
mentioned, it only lists out the works in which 
copyright may subsist. It also indicates works 
in which no copyright can exist unless certain 
conditions are satisfied. Section 45 is an 
enabling section. Any one who is so mind- 
ed, may apply for registration. Section 45 
does not go further. The only effect of re- 
gistration is that it serves as evidence of parti- 
culars entered in the register. Just as 
Section 48 lays down a rule of evidence, 
Section 45 does not qualify Section 13 or 
Section 14 or even Section. 15 of the Act and 
makes registration as a condition for the sub- 
sistence of copyright or acquisition of owner- 
ship thereof, Maharajan, J. was of the view 
that the observations of the Madhya Pradesh 
High Court were obiter. Even so, the obser- 
vations do deserve due weight; but; in our 
Opinion, those observations are not justified by 
the language of Sections 13 and’ 45 referred 
to. The view we are inclined to take that 
registration is but optional and provides a 
rule of evidénce, is supported by Satsang vV. 
Kironchandra, AIR #972 Cal 533. 


4, Learned counsel for the appellant 
referred us to S. 16. As we have mentioned 
already, it merely says that no person shall 
be entitled to copyright or any similar right 
in any work, whether published or unpublish- 


. ed, otherwise than under and in accordance 


with the Act. This is merely to say that 
copyright is a creation of the statute, Unless 
the person who claims copyright can point 
out to Section 14 and then substantiate that 
he comes thereunder, he fails to establish copy- 
That is all the effect of Section 16. 


5. | The appeal fails and is- dismissed. 
re n the appeal will abide the result of 
e suit. s gN 


Appeal dismissed. 
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. VEERASWAMI, C. J. AND 
NATARAIAN, J, 


Peramatha and another, Appellants v. 
Ramaswami and others, Respondents: 

Letters Patent Appeal No. 76 of 1969, Dj/- 
8-1-1975.° 

(A) Hindu Women’s Rights to Property 
Act (1937), S. 3 (2) — Applicability — Under 
family settlement joint family split up - into 
two units — Joint properties also divided and 
allotted separately to eack unit — Husband 
and son by first wife constituting one unit 
— Second wife and her sons constituting other 
unit —- Death of husband — Second wife can- 
mot claim her husband’s interest under Sec- 
fion 3 (2). 


Section 3 (2) can be applied only to an. 


interest of her husband in the properties of 
the .joint family of which the -widow is a 
member and hence ‘where under a family 
settlement the joint family was. split up into 
two units and the husband and his son by 
the first wife constituted one unit and the 
second wife and her sons constituted the other 


unit and the joint family properties were also _ 


divided and allotted separctely to each of the 
units and the twe units were to live separately 
and neither unit was to have any claim’ to 
the properties allotted to the other, the second 
wife on the husband’s death cannot claim 
his interest under Section 3 (2) and even other- 
wise on the terms of the. settlement she 
would be disentitled from claiming her hus- 
band’s interest. AIR 1964 Andh Pra ‘380, 
Dist, - ‘(Paras 3, 5) 
Cases Referred : Chranological Paras 
AIR 1964 Andh Pra 380 = (1964) 1 ar 


WR 231 a f ? 
AIR 1952 SC 29 = 1952 SCR 241 2 


N. Appu Rao, for Appellants. 

VEERASWAME, C. J.:— This appeal 
arises under the Letters Patent from the judg- 
ment Alagiriswami, J., who, concurring with 
the first appellate court, dismissed the second 
appeal by the appellant who was the plaintiff. 
Her husband -died inteszate on 14-7-1952. 
She was the second wife and had.two sons by 
him. Years back, as a result of misunder- 
standings between her and her. husband, the 
appellant instituted maintenance proceedings 
under the Criminal P. C. and obtained a 
maintenance order. A suit brought by the 
husband to have that order cancelled, ended 
in a compromise which resulted in what we 
regard as a family settlement dated 24-12- 
1930. The substance of this document .was 
that the husband and his son by his first wife 
should take certain properties and live as-joint 
Hindu family and the second wife and the 
two sons by her represented by their mother 
as guardian should take certain properties 


e(Against order of Alagiriswami, J., in 
S. A. No. 305 of 1965 etc., D/- 20-1- 
1969). 
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. Ranganayakamma v. 
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mentioned in the schedule to the document 
and live as a separate family. Basing her 
claim on the Hindu Women’s Rights to Pro- 
per y Act, 1937, she brought the suit out of 
which the second appeal arose for partition 
and separate possession of the share of her 
husband in the joint family consisting of him- 
self and his son by the first wife. The trial 
court granted a preliminary decree which was, 
however, reversed in appeal with which Alagri- 
swami, J. agreed. 


2. The question for decision is some- 
what not free from doubt, but on the whole 
we have come to the conclusion that the pre- 
sent appeal should be dismissed. Counsel for 
the appellant presses upon us a literal read- 
ing of sub-section (2) of S. 3 of the Act. He 
says that the appellant’s husband having died 
intestate, and as a member of Hindu jaint 
family, she would be entitled, as his widow, 
to the same share as her husband had. On 
the first flush the argument appeared to be 
attractive and even received support from 
. Rajeswaramma, AIR 
1964 Andh Pra 380. Chandra Reddy, C. J. 
speaking for the Division Bench, referred to 
the observations of the Supreme Court in 
Chinnathayi v. Pandiya Naicker, AIR 1952 
SC 29 “general words of a release do not 
mean release of rights other than those then 


put up and have to be limited to the circum- 


Stances which were in the contemplation of 
the parties when -it was executed” and was of 
the view that if, on the date of release of 
maintenance right, the right under the pro- 
visions of the Hindu Women’s Rights to Pro- 
perty Act was not in contemplation, the earlier 
release would not be a bar to'a claim under 
the Act. ‘No exception can be taken, as we 
consider, to that approach. : 


3. But there are two reasons which 


weigh with us in not accepting the appellant’s 
` contention. 


What has happened in this case 
on facts is this. The family settlement re- 
sulted in a division not only ‘of the. jornt 


family but also the joint family properties. 


The joint family originally consisted of the 
husband, his son by the first wife, the second 
wife and his two sons by her. There was a 
separation by the document, the husband and 


-his son by the first wife remaining as one 


unit of the joint Hindu family with certain 
properties allotted to the unit and the second 
wife and her two sons by him, as another 
unit of the jomt family with certain other 
properties allotted to the second unit with a 
provision that they should live separately. This - 
court has held that a -widow, though not a 
coparcener, is a member of Hindu joint family. 
But, in view of the family settlement just now 
referred to, we are inclined to think that she 
could no. longer, after that settlement, be 
regarded as a part of the joint family con- 
sisting of the husband and his son by the first 
wife. In our view, sub-section (2) of S. 3 
of the Hindu Women’s Rights to Property 
Act. 1937, can be applied only to an interest 
of her “husband in-the properties of a joint 
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family of which the widow is a- member. The 
whole intention of the document was to bring 


a separation of not only of the joint femily | 


to be split up into two units, as we men- 


‘itioned, but to have the joint family pro- - 


perties, which originally belonged to the joint 
family, divided and 
each of the units. To such a case, we -hink 
that sub-section (2) of S. 3 cannot be app ied. 


4 The second ground is that, i: the 
appellant by a literal reading and application 
of sub-section (2) of Section. 3 is allotted a 
share of her husband in the Hindu joint femily 
properties which belonged to the joint femily 
‘consisting of the husband and his son ‘b~ the 
first wife, the result would be to leave the 
division of the original joint family props=rties 
and allotment to the second unit comp.etely 
undisturbed and deprive the son by the first 


wife of the benefit of a share in the en irety, 


of the properties belonging to the family, as 
it existed before 24-12-30. It seems to us that 
that result was not under the contempfation 
of the Hindu Women’s Rights to Proserty 
Act, 1937. In fact, the second ground we 
have mentioned derives validity from the first 
ground, namely, that the widow in order to 
enable her’ to claim her husband’s in.erest 
should continue to be a member of such 
family. 


5. Alagiriswami, J., no doubt, dspos- 
ed of the appeal before him on a diferent 
ground. He says that the document Jated 
24-12-1930, read as a whole disentitlec the 
appellant to her claim. We agree witk this 
aspect as well, more particularly becaus; the 
document ‘itself provides that neither o? the 
units of the joint family brought about by 
it would have any claim personally or with 
regard to the properties allotted to ore or 
other of the units. The first appellate zourt 
has extracted the relevant passages from the 
document for this view and we hardly need 
to reiterate. 


6. Though, therefore, we do no- dis- 


sent from Ranganayakamma v. Rajeswara nma, 
AIR 1964 Andh Pra 380 on the view we are 
inclined to take on the effect of sub-sec. (2) 
of S. 3 of the Act and also the terms cf the 
family settlement, the appeal, in our opmion, 
should fail. We would like to point our that 
in Ranganayakamma v. Rajeswaramma, AIR 
1964 Andh Pra 380, there was no splitting up 
of the joint family and the widow there con- 
tinued as, a member of the joint family at 
the time she made the claim under Sect.on 3 
of the Hindu Women’s Rights to Prcperty 
Act, 1937. 


7. The appeal. is dismissed. No costs. 


Appeal dismissed. 
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VEERASWAMI, C. J. AND 
NATARAJAN, J. 


Abraham Nadar and others, Petitioners 
v. The Special Deputy Collector, (Land Acqui- 
sition) Harbour Project Tuticorin, and others, 
Respondents. 


W. P. No. 2975 of 1972 etc., 
1975. 


(A) Constitution of . India, Art, 226 — 
Laches — Absence of diligence. 


` In the instant case, the impugned Sec- 
tion 4 (1) notification under the Land Acqui- 
sition Act was made in 1962. In answer there- 
to, objections were filed under Section 5-A, 
but no plea of vagueness of the public pur- 
pose was taken. The impugned Section 6 
declaration followed in 1968 and in January 
1969, but the challenge to the validity of the 
notification and the declaration was made only 
in 1973, after a long lapse of time. On the 
basis that the petitioners were not vigilant 
and had failed to take the precise plea at 
the earlier stage, the petitions were dismissed. 
(AIR 1974 SC 2077, Applied). 


D/- 7-1- 


(Paras 3, 4) 
Cases Referred : Chronological. Paras 
AIR 1974 SC 2077 = 1974 UJ (SC) 765 2: 


3, 4, 5 
AIR 1973 SC 1150 = (1973) 1 SCR 973 2 
1973) W. 


P. No. 2346 of 1973 (Mad) 5 


K. K. Venugopal for V. Shanmugham 
and Riaz Ali Khan, R. Ganesan, M. J. Abdul 
Razak and R. Krishnamachari, for Petitioners: 
The Govt. Pleader and K. Parasaran, Central 
Govt. Standing Sr. Counsel, for Respondents. 


VEERASWAMI, C. J.:— This batch of 
petitions under Article 226 of the Constitu- 
tion and the writ appeals are directed against 
the notifications under Section 4 (1) as well 
as the declaration under Section 6 of the - 
Land Acquisition Act, the first made in 1962 
and the second in. 1968 and January 1969. The 
public purpose mentioned in Section 4 (1) 
notifications was the development of Tuticorin 
Port or Tuticorin Harbour, establishment of 
industries, industrial estates, training centre and 
construction of residential quarters. But in the 
declaration under Section 6 the purpose desc- 
ribed was industrial development of Tuticorin 
area connected with Tuticorin Harbour pro- 
ject. The land sought to be acquired extend- 
ed to several thousands of acres.. The short 
grounds on which the validity of the notifica- 
tions as well as the declaration are challenged, 
are that the public purpose mentioned in the 
notifications under Section 4 (1) was vague 
and lacked in particulars so as to enable the 
owners of lands to effectively file their objec- 
tions to the purpose of acquisition under Sec- 
tion 5-A, and that there was a change in the 
purpose of acquisition as mentioned in the 
declaration under Section 6. 


2. Munshi Singh v. Union of India, 
AIR 1973 SC 1150, held that the he whole object 
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of Section 5-A would be defeated, if the pub- 
lic purpose was stated vaguely and without 
any indication of the nature of the purpose 
for which the land was being or was intended 
to be acquired. In that case, all that was 
mentioned as public purpose in the notifica- 
tion under Section 4 (1) was ‘for planned 
development of the area.” The Supreme Court 
by an unanimous verdict held that the notifi- 
cation under Section 4 (1) was vitiated on 
account of vagueness. This judgment was 
noticed by a larger Bench in Aflatoon v. Lt. 
Governor. Delhi, AIR 1974 SC 2077. The 
view in the earlier judgment was quoted ap- 
parently with approval, but with the ob- 
servation that the question whether the pur- 
pose specified in a notification under Sec. 4 
was sufficient to enable an objection to be 
filed under Section 5-A, would depend upon 
the facts and circumstances of each case. 
Actually, however, the second decision was 
rested not on the view in Munsif Singh v. 
Union of India, AIR 1973 SC 1150 but on 
the ground: of delay and laches or want of a 
plea at the earliest possible time. The court 
pointed out that the plea as to the vagueness 
of public purpose in the notification under 
Section 4 (1) was not raised in the writ peti- 
tion, and that the writ petitions themselves 
were filed after a long delay. So, on the 
basis that the appellants before the Supreme 
Court were not vigilant and had failed to 
take the precise plea at the earlier stage, the 
appeals .were dismissed. . 


Ds In our opinion, the basis of 
Aflatoon v. Lt. Governor, Delhi, AIR 1974 
SC 2077 will apply to the present cases. The 
notification under Section 4 (1) in the matters 
before us was made in 1962. In answer 
thereto, objections were filed under Sec. 5-A, 
but no plea of vagueness of the public pur- 
‘Ipose was taken. The declaration under -Sec- 
tion 6 followed in 1968 and in January 1969, 
but the challenge to the validity of the notifica- 
tions and the declaration was made in the 
objections filed only ‘in 1973, after a long 
lapse of time. In justification of the delay, we 
are informed that, unlike in’ Aflatoon v. Lt. 
Governor, Delhi, AIR 1974 SC 2077, in the 
instant’ cases there was an alferation of the 
public purpose’ in the declaration which was 
different from the one in the notification under 
Section 4 (1). ‘This is hardly an explanation, 
because even after the declaration under Sec- 
tion 6 there was a delay of more than 34 
years. Also, the ground of the State that no 
plea was taken as to the vagueness of _the 
public purpose in Section 5-A objections 
stands unchallenged. " 


4. Applying Aflatoon v. Lt.. Governor 
Lehi, AIR 1974 SC 2077 the petitions as: well 
jas the appeals are dismissed. No costs. For 
the purpose of assessing the fee as between 
counsel and party, we fix fee Rs..200 in each 





© Case, 


5. W. P. 2346 of 1973: “This too is 
like the other petitions and appeals which 


T. Mudaliar v. Commr. H. R. & C. E. l 


A.L R. 


we have dismissed on the ground of delay 
and laches and for want of taking the precise 
plea. Nevertheless it is said that the extent 
of 39 acres 24 cents covered by the. notifica- 
tion in this-petition could not serve any pur- 
pose indicated in the S$. 4 (1) notification un- 
les§ the immediately neighbouring lands of an 


‘extent of 440 acres belonging to the Cen- 


tral Government are also acquired. Counsel, 
for the purpose of meeting the objection on 
the ground of delay and want of a plea, is 
willing to accept the validity of the notifica- 
tion under Section 4 (1) and the declaration 
under Section 6.: Even so, he says that, since 
the purpose mentioned in the notification 
under Section 4 (1) and in the declaration, 
under Section 6 could not be implemented 
unless the neighbouring ` lands are acquired 
which apparently has not been done so far, 
there is no longer any need for proceeding 
with the acquisition. The answer in our 
opinion, is that, once the validity of the noti- 
fication under Section 4 (1) and also the dec- 
laration under Section 6 remains unchallenged 
on any ground whatever, the rest of the matter 
is procedural under the Land Acquisition 
Act. If ultimately Government find that the 
land in question is not required for the 
public purpose it is always open ‘to them at 
the appropriate stage to give up the acquisi- 
tion under Section 48 and, for that purpose, it 
is also open to the petitioner to apply to Gov- 
ernment. But what is. urged cannot furnish 
a ground for our interference, notwithstand- 
ing the objection: based on. the delay and 
laches on which we have held Aflatoon v. 
Lt. Governor Delhi, AIR 1974 SC 2077, was 
disposed of. ; 

6. The writ petition too is dismissed. 
No costs. For: the purpose of assessing the 
fee as between counsel and party, we fix 
Rs. 200/-. l 

Petition dismissed. 
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RAMAPRASADA RAO AND 
RATNAVEL PANDIAN Jj. 
Thanumalayaperumal Mudaliar and 
others, Appellants v. The Commissioner, Hindu 
Religious and Charitable Endowments (Admn,) 
Dept. Madras and others, Respondents. 
Appeal No, 787 cf 1969, D/- 28-2-1975°. 
(A) Tamil Nadu Hindu Religious and 
Charitable Endowments Act (22 of 1959), Sec- 
tion 6 (20) — Whether a temple is public or 
private — Determination —- Test — On facts, 
held temple in question was private. 


The ancestors of Periaveettu Mudliar 


‘Family about 1000 years ago constructed 


Shiva temple at Aloor on sites belonging to 
them with their private funds, The Ashtaban- 


*(Against decree of Sub, J., Nagarcoil in O. 
S. No. 7 of 1966). 
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dhan Prathishtan was made by the ancestors. 
There was no evidence expressly as to dedica- 
tion, but from time immemorial these tem- 
ples were recognised as the private temples 
of the Periaveettu Mudaliar family, The state 
of Travancore as it then was recognised pri- 
vate ownership of religious institutions. There 
was no pavement on the prakaram as ir the 
case of other temples. There was no gopu- 
ram for the temple. There was neithe the 
permanent flag itself (Dwajasthambam) nor 
was there even a structure for see a 
temporary flag staff for celebrating periclical 
utsavam of the temple. No provision had 
been made for taking out the idols of the tem- 
ple on procession to any place outside the 
inner compound of the temple, There was no 
hundi for collection from worshippers o the 
temple. There was no bell and when the 
Commissioner visited the temple at the time 
of Deeparadhana, there were no outsides ex- 
cepting himself and the two inspector: of 
the department, The provision of the door 
and the compound wall and the site oc the 
temple was such that it was in 
capable of attracting members of the public 
to resort therein as of right either for warship 
or for participating in any celebration th -rein. 
The question was whether such a temple was 
a public temple or a private one. 


Held that the temple was a private one. 
(Paras 10, 1£ 18) 

The three guidelines which enable the 
courts to decide whether a particular rel-zious 


institution comes within the scope œ the 
meaning of. the above . definition 
are that it should be a plac= of 


public worship, there should be accertable 
proof of dedication for the benefit of the Hindu 
community or a section thereof and inciden- 
tally it should also be established that the 
worshippers have been using as of right the 
religious institution as a place of public re- 
ligious worship. The other inspiring corms 
to decide ‘whether a‘temple is a privat= or 
public temple is dependent upon the fectures 
of the institution. Norms to decide whether 
a temple is a private or public temple on 
ese of decided cases pointed. Case lasy re- 
erred, 


Cases Referred: ` Chronological 


Hon CMP No. .822 of 1975 (Mad) 8 
gh 87 Mad LW 595 = (1974) 2 Med LJ 
8 


ner 87 Mad LW 675 
1978) 2 Mad LJ 442 

AIR 1972 SC 1716 = 1972. SCD 685 
AIR 1971 SC 2057 = (1971). 3 SCR 522 
(1971) App No. 409 of 1971 (Mad) 

AIR 1970 SC 2025 = (1970) 2 SCR 275 
(1969) App No. 405 of 1969 (Mad) 
AIR 1966-Mad 99 = (1966) 1 Mad LJ1@ 6 
aR a Mad 317 = (1963) 2 Mač LJ 


Paras 


COC 00 000m OM 


8 
AIR 1963 SC 1638 = (1984) 1 SCR 561 12 


ps 


AIR 1940 PC 7 = 67 Ind App I 


T 
AIR 1934 PC 230 = 61 Ind App 405 7 


T. Mudaliar v. Commr. H, R &C. 


(Paras 7, 8) 


‚not have access 


E. (Ramaprasada Rao J.) [Prs. 1-2] Mad. 27. 


S. Padmanabhan, for Appellant; T. R. 
Ramachandran, for Respondents. 

KRAMAPRASADA KAOU, J:— The unsuc- 
cessful plaintifts in O. S. / of 1966 on the 
filo of the Subordinate Judge, Nagarcoil, ap- 
peal against the judgment and decree ot ine 
learned Judge, who did not agree that tne 
suit temple was a private one, but in whose 
opinion it was a public temple. The relevant 
pleadings may be summarised, - 

2, Periaveettu : Mudaliars about 1000 
years ago founded two siva tempies, one at 
Azhakiapandiapuram and the other at Aloor. 
The temple at Azhakiapandiapuram is known 
as Ambalathaduvar temple and the Aloor tem- 
ple is popularly known as Chera Chola Pan- 
dia Mahadevar temple, ‘l‘hey were built on 
the sites belonging to the ancestors of the 
plaintiffs and were constructed with their 


‘private funds. There is no evidence expressly 


as to dedication, but from time immemorial 
these temples were recognised as the private 
temples ot the Periaveettu Mudaliar family. 
It is ‘claimed that the inscription in the Aloor 
temple, which is the subject matter of this 
litigation, bears ample proof as to the private 
nature of the temple. Reliance is placed on 
a printed book Ex. A.22 written by Tamil 
Vidwan Chidambara Kuttalam Pillai under the 
caption of “Moovarasar veerennum  aanaar 
deiva vinavagar Magimai”. Contempo- 
rary records, but which are, ancient 
are also relied upon to show that the suit 
temple was built with private funds and was 
treated as such by the rulers of Travancore. 
Ex. A.4 of the year 1896 is an order issued 
in the name of the Dewan, 


The.proceedings obviously were initiated 
when a complaint was received 
about its mismanagement by the then trustees. 
The point, however, is that on the undertak- 
ing given by the then trustees to maintain 
the accounts and look after the temple affairs 
properly, the complaint was dismissed; but 
there is a recognition about the status of the 
temple -as a private temple, in this document. 
Long afterwards under Ex, A.12, and, in the 
year 1962, the Palace officer of the Travan- 
core devaswom refers to the quondam grants 
given to. this temple as a private temple, but 
makes it clear that on and after’the date 
of issue of Ex. A.18 such grants for all pri- 
vate temples including the suit Aloor temple 
were discontinued. Ex. A.5 js- a copy of the 
settlement register in Aloor Pakuthy showing 
that many on the suit properties stood in the 
name of the then trustees, but for the benefit 
of the deities installed in the temple. There 
is no dispute that the temple was built on - 
private land. Ex, A.6 is also incidentally pre- 
ssed into service, which shows that three 
strangers also provided - properties to the 
temple, but incidentally recognised that it 
was a private temple. aa 

The temple was never dedicated to the 
public and the members of the public did 
to the temple and worship 


the deity therein as a matter of right, nor 
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did they claim any. such right in a legally 
conceivable manner. The plaintiffs them- 
selves referred to a suit filed by the second 
plaintiff as O. S. 22 of 1952, on the file of the 
same court for a declaration thatthe temple 
was a private one, Without going into the 
merits but on the question whether the suit 
was maintainable, the court held against the 
` second piaintiff in that suit, as the enquiry re- 
lating to the nature of the institution has to be 
decided by the statutory tribunal under the pro- 
visions of the Tamil Nadu Hindu Religious and 
Charitable Endowments Act 1959. It is also 
claimed that an application was filed, under 


the apppropriate section before the appropri-. 


ate authority contending that the suit temple 


in question was not a religious institution and, 


that the plaintiffs held office hereditarily,’ The 
¿Deputy Commissioner, Hindu Religious’ and 


Charitable endowments department, Madurai, 


held the hereditary trusteeship in favour of 
of the plaintiffs, but held that the temple 


a * r « ge ® s t f 
was a public religious institution, Thereafter, 


the further appeal by the plaintiffs to. the 
Commissioner was dismissed and hence, they 
had to file the present suit under Section 70 
of Tamil Nadu Act 22 of 1959. l ; 

© 8. — The Hindu Religious and Chari- 
table Endowments Department represented 
by its Commissioner, who is the first res- 
pondent in the suit, conžends that the tem- 
ples mentioned in the plaint were not found- 


ed by the ancestors, that the members of the . 


Hindu public have been freely offering wor- 
ship on almost all the days, that they con- 
tributed towards the maintenance and sus- 
tenance of the institution and that it has all 
the characteristics of public temples. Reliance 
is placed upon the judgment in O. S. 22 of 
1962, on the file of the same court wherein 
a casual finding to-the effect that the institu- 
tion was a public religious institution was 
given and that, therefore, it is not open to 
the plaintiffs to re-agitate the issue once 
again. The donations oye by the strangers 
-as evidenced by Ex, A.5 is very strongly pres- 
sed into service to show the public charac- 
ter of the suit templé that at best the plaintiffs 
were only managing the temples and,.they 
were not prdiprietors thereof and that the pub- 
lic were visiting the temple as of right. 
According to the department there were 
deities inside ‘the temple and the features of 
the temple such as availability of utsavavi- 
grahams, existence of inner and outer pra- 
karams, vimanams, outer madil three entr- 
ances and balipeetam, are all indicia that go, 
to prove that the institution is a public re- 
ligious institution. It is to be noticed that the 
Endowments department was the- only defen- 


dant when the plaintiffs came to court. Later, 


defendants 2 to 8 got themselves impleaded 
-and filed a written statement. . They would 
say that the temple and its prémises are in 
sarcar poromboke and that ever since its in- 
ception the suit temple has been a public 
temple where the Hindu public have been 
freely offering worship without let or hindr- 


ance. The temple has-been consecrated for the ' 


~- 


benefit of the Hindu public ard at no time 
the plaintiffs’ ancestors and for a greater re- 
ason the plaintiffs, did exercise any right of 
proprietorship over the. temple. It is said 
that the rulers of State and the members of 
the public mainly contributed he properties 
now annexed to the temple and that the mode 
of construction and the other features already 
referred to by the first defendant would 
negative the plea that the institution is a pri- 
vate temple. On these contentions the {ol- 
hee issues and additional issues were fram- 
e€ — 

- 1. Whether- the temple and its. properties 
constitute a private family trust as alleged by 
the plaintiffs or a public trust as contended 
by the defendant? 


2. Whether -the right of management of 
the temple and the trust rests' solely with the 
plaintiff: 

8. Whether the Madras H. R. and C. E. 
Act 1959 will goverr: the administration of 
the trust? 

4, Whether the ordér of. the Commis- 
sioner is liable to be set aside on the grounds 


- stated in paragraph 7 of the plaint? 


5. Whether the temple ‘is a private tem- 
ple? 


6. Whether the plaintiffs are entitled to: 


the declaration prayed for in‘ the plaint? 

7. To what reliefs are the plaintiffs en- 

titled? 
- 8. What is the order as ta costs? 

9. Whether the plaintiffs. are estopped 
from contending that the suit temple and its 
properties belong to thé private family of the 
plaintiffsP 


<7 10. Whether the suit is barred by res 


judicata in view of the. findings in O, S. 22 
of 1962 of the Sub Court, Nagarcoil?” 

Mr. Padmanabhan, learned counsel for the 
plaintiffs reiterated the arguments and took 
us through the oral and documentary evi- 
dence let in this case to sustain his contention 
that the temple is a private temple, Mr. T. R. 
Ramachandran for the respondert contending 
contra would sustain the judgment of the 
court below on the ground that the plaintiffs 
did not produce the account books maintain- 
ed by them to show that at all material times 
the ancestors of the plaintiffs: and thereafter 
the plaintiffs, owned the temple. Reliance is 
placed upon the endowment by strangers 
and the features of the Aloor temple and it 
is said that the overall impression one gains 
from the evidence on record is to the effect 
that there was at no time a private temple 
at the site which belonged to the plaintiffs’ 
ancestors. The learned counsel would rely 
upon one singular feature in the case. A 
copper plate said to contain the history of 
the temple and referred to in one of the 
pamphlets produced by the plaintiffs them- 


selves (Ex, A.22) not having been produced,. 


it is said, that there is a suppression of mate- 
rial and therefore, the suit has to be dismissed. 

4, The guestion whether ari’ institu- 
tion or a temple is a public religious institu- 


- 


1976 T. Mudaliar v. Commr., H. R. & C, E. _(Ramaprasada Rao J.) [Prs, 48] Mad. 29 


tion or a public temple or a private one has 
been the subject-matter of many decisions of 
this Court. and that of the Supreme Court 
- and it is easy, therefore, at this stage to de- 
‘ duce from them.the well set norms, guide- 
lines and principles on which -a decision, one 
way or the other’ could be rendered on the 
principal issue in question. 


* Be In the State of Travancore, there 
were a number of temples under private 
management and there were other temples in 
which the Sarcar had been exercising the 
right of supervision in’ exercise of its sovereign 
power. It was always possible for the Sarcar 
or the Government under the then regulations 
in force which were to provide for the better 
administration of Hindu Religious encow- 


ments in Travancore to assume management 


of the same in case of mismanagement, 


6. A Bench of our High Court in 
Sri Chidambareswara Sivagami Ambigai Tem- 
ple v. Commr. H. R. and Č. E. Madras, (1966) 
Ì Mad LJ 109 = (AIR 1966 Mad 99), re- 
cognised the existence of ‘private temples in 
Travancore and would not invoke the usual 
presumption that in the case of temples in 
South India, they are public unless the per- 
son, who. asserts it is private, discharges the 
onus of proof which is on him to the satis- 


faction of the judicial authority, They observ- 


ed— 


“It is now well settled that unlike, the 
temple in Kerala, there is a presumption that 
temples in south India are public and the 
onus of proof is on the person asserting it to 
prove that it is a private temple.” 


We have referred to this judgment onlz to 
show that in Kerala under the regulations 
concerning religious endcwments then in 
force, there were many private temple: in 
the State of Travancore as it then was and 
that the State recognised such. private owner- 
ship of religious institutions. 
T. The ‘temple’ as defined in Tamil 
Nadu Act 22 of 1959, in Section 6, clause 
20, means: a place by whatever designetion 
known, used as a place of public religious 


worship, and- dedicated .to, or for the benefit ` 


of, or used as of right, by, the Hindu com- 
munity .or any section thereof as a public re- 
ligious worship: The three guidelines which 
enable the, courts to decide whether a parti- 
cular religious institution comes within the 
scope of the meaning of the above defin tion 
are that it should be a plece of public -vor- 
ship, there should be acceptable proof of 
dedication for the benefit of the Hindu com- 
munity or a section thereof and incidenzally 
it should also be established that the worship- 
pers have been using as of right the religious 
institution as a place of public hain WOT- 
‘ship. In so far as temples in malabar are 
concerned, the presumption was that a temple 
was a private Council in Mundancheri Koman 
v. Achutthan Nair. ATR 1984 PC 230 and reit- 
rated by it in Babu Bhagwan Din v. Gir Har 
Saroop, AIR 1940 P, C. 7.’ 


8. . The other inspiring norms to de- 
cide whether a temple is a private or public 
temple is dependent upon the features of the 
institution. They could be conveniently sum- 
marised with reference to decided cases. 


(a) “The existence of Moolasthanam, 
Mahamandapam, Prakaram, idols or chief 
and other deities, utsavamurthies, daily poc- 
jas, special: poojas and procession during fes- 
tive occasions, worship by the local public be- 
longing to different communities without any 
let or hindrance, are all factors which give the 
impression that the temple is a public one.” 
Vide—Ramaswami Naidu v. Commr. H. R. and 
C. E. Madras, (1974) 87 Mad LW 595, 


(b) “If the temple is being used as a 
place of: public religious worship, if there is 
no dedication of the- temple to and for the 
benefit of the Hindu community or any Sec- ` 
tion thereof, if it is not used generally by the 
Hindu community as of right as a place of 
public religious worship, if there is not hundial 
and no collections are made. from the public for 
the performance of any festival connected 
with the temple or for its maintenance and no 
member of the public has come forward to 
say that he has contributed any amount for 
the maintenance or any of the related poojas 
to the deity therein, the temple will not be 
a pete temple, but a private one.” l 
Vide—Commissioner, H. R. and C, E. v. Jagan- 
nath Rao, (1974) 87 Mad LW 675 and Rama- 
swami Jadaya'Gounder v. Commr. H, R. and 
C. E., (1963) 2 Mad LJ 280 = (AIR 1964 


' Mad 817). 


(c) “The origin of the temple, the manner 
in which its affairs are managed, the nature 
and extent of the gifts received by it, rights 
exercised by devotees in regard to worship, 
therein, the consciousness of the manager and 
the consciousness of the devotees themselves 
as to the public character of the temple are 
factors that go to establish whether a temple 
is a public or a private one and in each case 
both the documentary and oral evidence have 
to be considered as a whole while keeping in 
view the above principles”. 


Vide—Gosami Sri Mahalakshmi Vahuji v. 
Rannchhoddas Kalidas AIR 1970 SC 2025 
and T. D, Gopalan v. Commr, H. R. and C. 
E. Madras AIR 1972 SC 1716. 


(d) “An inference whether a religious in- 
stitution is a public one or a private one can 
be drawn from the usage and customs of the 
institution or from the mode in 
which -the properties have been dealt with as 
also the other established circumstances.” 
Vide—-State of Bihar'v. Biseshwar Das, AIR 
1971 SC 2057. ' 


(e) “The essential sine qua non to make 
a temple a public temple appears to be’ that 
the public should claim the right to worship 
the deity installed therein as of right. If the 
origin of the temple is very well known asa 
private temple, then the clearest possible evi- 
dence is necessary for converting that temple 
into a public temple. As worshippers ‘are 
naturally welcome and as the sentiment of a 
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Hindu would not prevent another from'mak- 
ing offerings or to turn away a worshipper 
and as there is an innate desire in persons in 
charge of the private temples not to discour- 
age pepularity of deity, the mere circumst- 
ance that the people in the locality were visit- 
ing the temple and were worshipping the deity 
may not take away -the character of the tem- 
ple from a private temple to a public tem- 
ple. In all such cases warship of outsiders 
is referable to the leave and licence granted 
by the owner and cannot be indicative of 
any dedication to the public.” 


Vide—Chennammal v. Commr. H., R. and C. 
E. (1978) 2 Mad LJ 442. ` 

(f) “A témple will not be a public tem- 
ple within the scope of the Act because in 
the absence of an express- dedication for the 
benefit of the public, user by the public as 
of right must be established and such user as 
of right is far different from the trustees be- 
ing willing to welcome the public to come 
and worship in ‘the temple. If temple had 
no Garbagraham, Mahemandapam and if there 
was no dwajasthambam, no prakaram,: no 
hundi and if no Kanikai or any collection 
was made by the-temple and if the utsava 
idois were not taken in procession in’ the 
street. then the temple is not a public one.” 
Vide Kuppi Sanjeevi Reddi v. Commr. H. R. 
ard C. E. Madras, Appeal: No. 405 of 1969 
(Mad). à 

(g) “If the public do not worship the 
idol as of right and simply because some poo- 
jas are performed in a temple and certain 
members of the public are allowed to partici- 
pate in the pooja, the temple cannot be said 
to be a public temple”, : 
Vide App, No. 409 of 1971 (Mad) and CMP 
No. 822 of 1975 (Mad). 


9. In the light of the above princi- 
ples, the oral and documentary evidence 
have to be considered in the instant case. No 
doubt, there is no evidence as to express de- 
dication, but by long user and the custom pre- 
vailing in Malabar and by virtue of the re- 
gulations that governed such temples in 
Kerala, it cannot be lightly said that the suit 
temple is a publie one. The inscription in Ex. 
A.1 coupled with the treatment of the temple 
by the Sarcar or the Government or the State 
of Travancore or by the rulers of Travancore 
as seen from Ex. A.4, and Ex. A.12 give also 
the same impression. That the properties of 
the temple were dedicated by  Periaveettu 
Midaliar family is clear from the pattas pro- 
duced, Reliance, however, is placed on certain 
donations made by strangers which were an- 
nexed as »ruperties of the temple. Such 
sporadi: donations by strangers would not 
militate ageinst the original characteristic of 
the temple which sprurg from private bouaty 
aad endowments made by private individuals. 
The one factor, which was very greatly pressed 
into service by Mr. Ramachandran, is taat the 
copper plate reierred to in Ex. A.22 has not 
been produced. It is by now weli established 
that dedication to a temple could be proved 
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by direct evidence or by acceptable indirect 
evidence, ‘There is ample indirect evidence 
in this case to show that tor several centuries, 
this temple was the _ private pro- 
perty ot the periavcettu Mudaliar family. 
Ex, A.S is a partition deed between the 
family members. One branch of the members 
of the family, who decided to remain ip Aloor 
obtained the right to own, manage and ad- 
minister the temple in Aloor (Chera Chola 
Pandia Mahadevar temple Aloor) and they 
got the property as well as the temple al- 
lotted to them and to their share in the said 
partition deed. This is an ancient document. 
There is nothing said against it. The force of 
it should not be lightly ignored. We have 
again a very important document in the 


nature of a Commissioner’s report, which has - 
-been marked as Ex, A-26 in this case. The 


inspection of the temple was made by the 
Commissioner in the presence of the Inspector 
of the Hindu Religious and Charitable Endow- 
ments Department. He noted the inscription 
evidenced by Ex. A.l, He inferred from it 
that Ashtabandhana Prathishta ceremony was 
made by the inscription also speaks to the 
fact of the consecration of the image of 
Sivakami Amman adjacent to the Murthi of 
Lord Nataraja.. ` 


There are only open verandahs on all four 
sides and there are various idols like Lord 
Vigneswara, Lord Sastha, Nagarajanand Bhoo- 
thathan and Lord Krishna. To some idols no 
rooting is proyided for. There is also the image 
of Lord Chandikeswarar. There is no pave- 
ment on the prakaram as in the case of other 
temples. There is no gopuram for the tem- 
ple, There is neither the permanent flag 
itself (Dwajasthambam) nor is there even a 
structure for installing a temporary flag staff 
for celebrating periodical utsavam of the tem- 
ple. - There is nothing to indicate. that such 
a ceremony was performed: in that temple at 
all. No provision has been made for taking 
out the idols of the temple on’ ‘procession to 
any place outside the inner compound of the 
temple. -There is no hundi, for collection 
from worshippers of the temple. There is no 
bell and when the Commissioner visited the 
temple, there was Deepaaradhana and there 
were no outsiders excepting himself and the 
two inspectors of the department. The provi- 
sion of the door and the compound wall and 
the site of the temple is such that it is inca- 
pable of attracting members of the public to 
resort therein as of right either for worship 
or for participating in any celebration therein. 
The cocoanut grove near the temple belongs 
to the temple. l 


10. The inspection report of the 
Commissioner, which is to the effect that 
there is no gopuvam, no dwajasthambam, no 
procession of the utsava idols, no hundi, no 
vahanam and no bell, cumulatively taken 
give the impression that the temple is a 
private one. -The non-production of the cop- 
per plate may be for reasons beyond the con- 
trol of the plaintiffs. One vould expect that 


A 
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if there was a copper plate at all, as mentioned 
in Ex. A.22, it ought to have been there in 
1786, which is the year which the inscripton 
Ex. A.l bears. Due to lapse of time, zhe 
copper plate might have been misplaced end 
no one has given any specific evidence about 
this. But on this slender accident which does 
not outweigh the abundant documentary evi- 
dence already referred to, we are unable 
to accept the contention of Mr. T. R. Rama- 
chandran, that the temple is a public one. 


11. Before considering the oral evi- 
dence, it is necessary to make a comment. 
D, Ws. 2 to 8 got themselves impleaded as 
parties to the action on their own request. 
The purpose of such an attempt to beccme 
parties to the litigation is obvious. 
witness examined on the side. of the defen- 
dants is a resident of Azhukiapandiapsram 
and not Aloor. He is a relation of the plein- 
tiffs and he is a veteran litigant. He has fil- 
ed as many as ten suits and the trend of his 
examination shows that everything was not 
well with him in so far as the plaintiffs were 
concerned. . He claimed the amount payzble 
by the Government to the Aloor temple and 
was unsuccessful. He has been, therefore, 
brought to court by the defendants so as 
to conveniently speak against the plaint ffs. 
He refers to the fact that the members of 
the general public were not prevented by the 
plaintiffs or any of his ancestors in the 
matter of worshipping of the deity inside the 
temple, Excepting for his bare statem=nt 
that the public were worshipping as a mater 
of right, there is nothing in his evidence to 
substantiate the same. D. W. 2 a maneger 
of the Deputy Commissioner’s office, Hindu 
Religious and Charitable endowments Depart- 
ment. 


(evidence omitted)? ° 
We have no hesitation in rejecting the əvi- 
dence of D. Ws. 1 and 2 as interested testi- 
mony and as persons who had an axe to grind 
and who were not favourably disposed to- 
wards the plaintiffs and their ancestors, 


12, In Tilkayat Sri Govindalalji Mish- 
raj v. State of Rajasthan, AIR 1963 SC 1633= 
(1964) 1 SCR 561, the Supreme Court held 
that grants posterior to the initial grants would. 
not affect the nature of the initial grants made 
to the temple. There is unimpeachable evi 
dence in his case that all the properties stend- 
ing in the name of the deities were provided 
with funds of the Periaveettu Mudaliar coom- 
munity. The fact that at one particular point 
of time a small extent of two acres odd was 


additionally granted to the deity by some 
strangers cannot alter the nature of the ingtial 
grant or the character of the in- 
stitution from a private one to 
a public. The plaintiffs in para- 


graph 5 of the plaint state that all the pro- 
erties mentioned in the schedule excepting 
an extent of two acres 57 cents are the oro- 
perties purchased by the funds belonging to 
their family and, endowed for the templ at 
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different times by the ancestors of their 
family. 

The first defendant in the written state- 
ment would simply deny this coe pene and 
would aver that contributions have been made 
by the members of the public and even the 
rulers of the State for the temple, its upkeep 
and perfcrmance of ceremonies. Besides 
stating this, nobody spoke to it 
or proved the allegation. In the written state- 
ment of defendants 2 to 8 again there is a 
bare allegation that the temple has not been 
constructed by the plaintiffs ancestors, nor 
was any property endowed in the name of the 
temple. D. W. 8 would only refer to 
the donation made by some strangers 
which bears a very small proportion to the 
totality of the properties owned by the suit 
temple. No Sasanam has been produced, no 
deed of dedication has been marked and we 
are yet to know the circumstances under which 
the strangers dedicated such properties. No 
nexus has been established between the so-call- 
ed endowments and the properties of the tem- 
ple. The answer to this specific -allegation in 
the plaint is vague. We are unable, therefore, 
to accept the contention of the learned coun- 
se] for the respondent that by reason of the 
supervening endowments made by strangers 
the temple ought not to be treated.as a 
private temple. 


13. In the beginning, we have set out 
the principles which have to be borne in mind 
in deciding whether a temple is a private one 
or a public one. At the outset we have to 
mention ‘that the indicia and the necessary 
features, which ought to be present in a tem- 
ple is absent in the instant case. Utsavamur- 
thies are not taken in procession. There is 
no gopuram, There is proof of Ashtabandha- 
nan Prathishta having been made by the an-], 
cestors, There is no external indicia whic 
temples in 
South India. The compound wall is not to 
be equated to a prakaram. There were no 
worshippers at the time when the Deeparad- 
hanan was done. Excepting the representative 
of the Commissioner and the two Inspectors, 
there is no proof that any member of the 
public participated in it. 


D. Ws. 1 and 2 who readily responded 
to the call of the defendants, were inimically 
disposed towards the plaintiffs, No indepen- 
dent witness or member of the public has 
come to say that he was visiting the temple 
as of right and performing the poojas pur- 
suant thereto, The mere presence of the yvvor- 
shippers on certain occasions by itself is not 
conclusive to show that the generality of the 
public were having ingress into the temple 
as’of right. Though there is no express de- 
dication, the passage of time and the course 
of conduct of the members of the family have 
clearly established that it was the Periaveethu - 
Mudaliar of Aloor with private funds, con- 
secrated the idols and built the temple and 
its surroundings and endowed properties in 
the name of the deity. The defendants want- 
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ed to fish information by asking the plaintiffs 
to produce account books relating to the tem- 
le. If a person alleges that a particular re- 


igious institution is a public temple, it is for 


him to establish it. 


The plaintiffs allege that it is a private . 


temple and that they have fairly established 
by reasonable oral and’ documentary evidence 
that it is such an institution. The defendants 
have failed to'discharge the onus or proof. 
‘When they wanted tke plaintiffs to produce 
the account books, they were fishing for in- 
formation, as they were not armed with mate- 
rials to discharge the burden of proof, which 
is on them, Having regard to the essential 
` principles which should govern the facts while 
rendering a decision whether a religious in- 
stitution or.a temple is a public or a private 
one, we are not satisfied that in the instant 
case the defendants have produced 
clinching and acceptable material which 
should prompt us to hold that the temple ‘is 

ublic one. The learned Subordinate 


judg 
Judge, who was not very clear in the treatment - 


of the materials, came to a different conclusion. 
But after analysing the evidence both oral 
and documentary, we are unable to agree 
with the decision of the learned Subordinate 
Judge.. ` n 

l4. The appeal is, therefore, allowed 
with costs. oe 
ue ‘Appeal allowed. 


AIR 1976 MADRAS 32 
MAHARAJAN, J. 
Adaikappa Chettiar, Appellant v. Ayesha 
Natchiar, Respondent. . 
Appeal No, 12 of. 1972 (P), D/- 20-2- 
1975*. ; 


(A) Evidence Act (1872), Sec. 8 — Ap- 
preciation of evidence — Entry in account 
book of defendant of payment made by him. 


l Where in a suit on a mortgage the de- 
fendant pleaded payment of a sum tọ the 
mortgagee, held that the uncorroborated and 
unilateral entry to the effect made by the de- 
fendant in his own account has no evidentiary 
value, (Para 4) 


(B) Pondicherry (Extention of Laws) Act 
' (1968) Section 4 — Mortgage executed . bē- 
fore Notaire executable under the French law 
without recourse to suit — Indian enactment 
extended to Pondicherry by the Pondicherry 
(Extension of Laws) Act 1968 Section 4 (1), 
(2) — Subsequent suit on the mortgage in 
Indian Court — Maintainability. (Civil P. C. 
(1908) Section 9 — Mortgage under French 
law in Pondicherry — Jurisdiction). 


Under French ‘Law a grosse copy of a 
- -notarial mortgage could be executed as if it 


*(Against order of Sub. J., Karaikkal, in O. S. 
No, 22 -of 1970). | | 
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such . 


ALR 


were a decree without a suit on the mortgage. 
This right is a substantive and, not'a proce- 
dural one and could even after the merger 
of Pondicherry in India, it could be exercised 
in the Indian Court praying for sale of the 
hypotheca straightway. AIR 1978 Cal: 295, 
Rel. on. (Para 6) 


But the existence of such a remedy does 


. not bar a Civil suit on the mortgage in the 


Indian Court after the merger, What Sec. 4 
does is not to shut out the erstwhile French 
Citizen from having resort to the Indian Civil 
Court, but to protect.and preserve whatever 
rights and privileges he might have had 
under the French law, which has been re- 
pealed. _When a persor, who enjoyed sucha ` 
privilege, filed a suit in the ordinary Civil 


‘Court on. foot of a notarial mortgage deed, 


it is.the plain duty of the Court to entertain 
it under Section 9 of the Indian Civil Pro- 
cedure Cade. os (Para 6) 
(C) Civil P. C. (1908), Section 85 — 
Award of costs — Discretion of Court — In- 
terference by High Court. 
Where it cannot be said that the fowe1 
Court exercised its discretion unjustifiably in 
allowing costs to the plaintiff, the High Court 
will wot interfere in revision 3 
l (Para 6) 


Cases Reterred: Chronological : ‘Paras 
AIR 1978 Ca],295 == 76 Cal WN 1091 6 


JUDGMENT:— This is an appeal filed 
by the defendant against the judgment of . 
the learned Subordinate Judge, Karaikkal de- . 
creeing the plaintiffs suit on foot of a mort- 
gage executed’ by the defendant iu favour 
of the plaintiff, and granting a preliminary 
decree in her favour. The defendant w his 
answer contended that the mortgage was uun- 
supported by consideration to the extent of 
Rs. 1400, He also pleaded a partial discharge. 
The Court below rejected the evidence of the 
defendant, accepted that of the plaintiff and 
fully decreed the plaintiffs claim. 


2. The. first point that arises for de- 
termination is whether the suit mortgage is 
unsupported by consideration to the tune of 
Rs. 1400 ‘Ex, A.1 is the notarial deed of mort- 
gage admittedly executed by the defendant 
in favour of the plaintiff on 29-9-1965 ‘for 
Rs. 11400. ‘In, this document the defendant 
has clearly admitted that he received the en- 
tirety of this amount ‘out of the view’ of the 
Notair and the attestors to the document. His 
present’ contention is that a sum of Rs, 1400 
out of the sum of Rs. 11400 was retained by 
the plaintiff for adjustment of future interest 
at a higher rate plea was’ not put forward 
by him, on his receipt of the notice, which 
the plaintiff sent the defendant- prior to the 
suit. In fact, the defendant did not care 


to reply to the plaintiffs notice at all, What 


is worse, the defendants own account book 
Ex. B.2 says that on 28-9-1965, that is to say, 
a day prior to the execution of Ex, A.l he 
received the entire sum of Rs. 11400 from 
the plaintiff. Nothing could be more disastrous 
than this written admission in the defendant’s 
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AIR 1976 ORISSA 1, 

FULL BENCH ~*~ o u 
G. K. MISRA.C. J., R, N, MISRA AND 
' B. K. RAY JJ. 
Mahendar Prasad Rout, Petitioner v. The 
Election Officer and others, Opposite Parties. 
~ Original Jurisdiction Case No. 1163 of 
1975, D/- 7-8-1975. 

(A) Orissa Grama Panchayat Act (1 of 
1965), Section 25 (1) () — Disqualification 


. ry d * ?. 
under — When arises — “Accrued to him 


— Interpretation. (Interpretation of Statutes) 
— (Words and Phrases — “Accrued to him”). 
. Disqualification under Section 25 (1) (D), 
arises when the dispute relating to arrears had 
been adjudicated and quantified arrears re- 
main unpaid in spite of notice duly served 
upon the debtor candidate. AIR 1970 Orissa, 
15; 1972 (2) Cut- W. R. 1506, 1972 (2) Cut 
W. R. 2020 and O. J. C. No. 1184 .of 1975 
Dt. 16-6-1975 (Orissa) Approved. AIR 1951 
“SC 155 Rel. on. (Para 10) 
* The words “accrued due by him’ cannot, 
be considered as redundant and ful] meaning 
must be given to these words. AIR 1952 SC 
369 and AIR 1920 PC 181 Rel. on. 
(Para 7) 
In absence of definition, the meaning 
attributed to the word in common parlance 
has to be adopted and where a` word. has 
shades of meanings, in a particular context, 
the meaning may ‘be different from ‘what it 
would be when used in a different context. In 
Section 25 (1) (I), ‘the disqualification was 
_intended to arise only when there was an 
adjudicated arrear and in spite of demand 
it remained unsatisfied. (Para 8) 


In the absence of adjudicatory jurisdic- 
tion conferred on the Election Officer and in 
view of the fact that jurisdiction of -the com- 
‘mon law courts has been axcluded and dis- 
putes relating to arrears have been reserved 
for determination by the machinery prescrib- 
ed under the Orissa Co-operative Societies 


anve et 
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-AIR 1920 PC 181 


Act, the Legislature must be taken to have 
intended to cover cases of only adjudged 
arrears and defaults following demands there- 
after, (Para 9) 


Cases . Referred:' Chronological Parag 
(1975) O. J. C. No. 1184 of 1975 D/- 16-6- 

1975 (Orissa) 5 
(1972) 2 Cut WR 1506 = 89 Cut LT 81 5 
(1972) 2 Cut WR 2020 = FLR (19738) ei 


i : 
AIR 1970 Orissa 15 = 85 Cut LT 1108 5, 6 
ATR 958 Mad 126 = (1959) 2 Mad LJ 
_ 358. l © Š 
AIR 1954 SC 470 = 1955 SCR 3183 
AIR 1953 SC 527 = 1954 SCR 958. 
AIR 1952-SC 369 = 1953 SCR I 
AIR 1951 SC 155 = 1951 SCR 138 
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S. Misra (2), for Petitioner; R. K. Moha- 
patra, Govt. Advocate, for Opposite Parties. 

R. N. MISRA, J.:— Petitioner and oppo- 
site parties 2 to 5 were candidates for election 
to the post of Sarpanch of the Kasaba Jaipur 
Grama Panchayat. in the district of Balasore. 


. Nomination papers were filed on 9th of 


March, 1975 and on the same day scrutiny 
thereof was taken up by the Election Officer. 
Opposite party No. 5 claimed at the time of 
scrutiny that petitioner was disqualified under 
Section 25. Dy (1) of the Orissa Grama Pan- 
chayat Act (hereafter referred to as the 
“Act”) as he being a member of the Khanta- . 


. pada Service Co-operative Society had failed 


to pay paddy loan of the year. 1955 together 
with interest in spite of service of notice on 
him. The objection was’ upheld and peti- 
tioner’s nomination paper: was rejected. Peti- 
tioner has asked for writ of certiorari to quash 
the order’ of rejection of the nomination. 


2. `. Counter affidavits have been filed 
on- behalf of the Election Officer (opposite 
party No. 1) and by opposite party No. 2 
justifying the rejection -of the nomination 
paper on the basis that petitioner was dis- 
qualified under the provisions of Section 25 
(1) (I) of the Act. It was claimed that relief 
by way of an election petition was available 
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under the Act and since the fact as to whe- 
‘ther petitioner was in arrears was in dispute, 
the matter should be left to be adjudicated 


on the basis of evidenca in the prescribed 


forum, / 
8. Mr. Misra for petitioner ‘claimed 
that the factual dispute, need not be examin- 


ed as petitioner would succeed on the ad- - 


mitted position that there-has been ‘no ad- 
judication in regard to the default. He placed 
reliance on three reported decisions ofthis 
Court in support of his’ claim. 


4. When this application came up be- . 


fore a Division Bench for hearing, for peti- 
tioner reliance was placed on the said three 
- decisions wherein it has been held that.in 
- order to attract the disqualification under S.'25 
‘(1) (D) of the Act that arrears, are due they 
must have been adjudicated. by a com- 
petent forum and a notize of demand served 
‘upon the candidate following such adjudica- 


tion must have remained unsatisfied after the ` 


‘time: specified therein for payment has ex- 
" pired, Learned Government Advocate disputed 
the correctness of these decisions and claim- 
ed that the matter should be examined by a 
larger Bench on the basis that the ‘meaning 
given to the words “accrued due” was. con- 
trary to binding authorities, 
E - Section 25 (1) (l) of the Act pro- 
vides: l , 
“ (1) A person shall be disqualified for 
| þeingelected or nominated as a Sarpanch, or 
any other member of the Grama Panchayat 
constituted under this Act, if he—— Aa 
! xx o” Eee XX Daa e 6, 
(l) being a member of a . Co-operative 
Society, has failed to pay any arrears of any 
kind accrued due by him to such society 
before filing of the ‘nomination paper in 
accordance’ with the provisions of this Act 
and the rules made thereunder: ; 


Provided that in respect of such arrears 
a bill or a notice has been duly served upon 
him and the time, if any specified therein 5 
expired;” -. l a 
This provision came to be construed by three 
Division Benches of this Court. In the case 
of Gobind v. Darsan, AIR 1970 Ori 15, the 
learned Chief Justice and R. N, Misra, J., 
took the view that: s j k 

“In terms of the requirements of Sec 
tion 25 (1) (O), the arrears must have accrued 
due in order — 
arise. .The use of the word ‘accrued’ clearly 
goes to indicate that the legislature intended 
to provide that there must have been a due 
on the basis of a determination. ` ‘Accrued’. 
means, according to the dictionary, ‘to arise 
or spring as a natural growth or result; com- 
ing as a natural accession or. result; arising 
in due course’. It refers to ‘the existence 
of a present enforceable right’ on ‘fixed’ or 
‘assessed and determined’. Tax accrues when 
all events have occurred which ‘fix the amount 
of -tax and determine the tax payer's liability 
to-pay the tax .. The use of the word ‘ac-. 
crued’ in the: aforesaid clause of the Gram 


maere demand raised. by the 


, The decision was followed in terms 
‘Bench consisting of R: N. Misra and B. K. 
* Ray, JJ. in the case of Redhakanta Dandasena 

_v. Sub-Divisional 


that the disqualification may ` 


Cai 
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Panchayat Act, therefore, clearly gives in- 
dication that the 
plated to arise only woen there has been 


an ascertainment of dues and the Society 


has the right in praesenti to recover the said 
amount and in spite of quantification of the 


‘liability and consequent notice of demand to 


erson has defaulted. A 
Co-operative 
Stores on the basis thet a’. certain sum of 
money is. payable by the petitioner when he 
refuses his liability to gay the same cannot 
give rise to a position when it can be said 
that a certain amount has ‘accrued due’ to 
the Stores.” : 


pay, the concerne 


Officer, 
1972 (2) Cut WR 1506. 
` In the case of Narayan Swain v. Naren- 


Parlakhemundi, 


dra Kumar Sahu, 1972 (£) Cut WR 2020, the. 


learned Chief Justice and S..K. Ray, J, exa- 
mined the position without referring to the 
two decisions referred to above and stated 
that the following requirements were to be 
satisfied for upholding the disqualification 
under Section 25 (1) ():— 

“ (i) The person has failed to pay any 
arrears of any kind, being a member of a 
co-operative society, to such society before 
filing of the nomination. paper; 

(ii) The arrears of any kind must have 
accrued due by the :person which means not 


= only there would be arraars, but the: arrears 


must have been determired under the Act to 
be payable; E ae | 
(iii) In respect-of sach arrears a bill or 


a notice has been served upon the person; _ 


and * T 
_ (iy}-If any tme for payment was pre- 
scribed in the. bill or noice, such time must 


have expired.” . i 


l In an unreported decision in the case of 

” Basudey Bariha v. Election Officer, Dungu- 

z i (O. J. C. No. 1184 of 1975. disposed 
o 


by R. N. Misra and Panda, JJ., on 16-6- 


1975 (Orissa)), the provisions under Sec. 25 - 
(1) (l) of the Act came up for consideration. 


During hearing of that case; learned Govern- 
ment Advocate claimed that the-matter should 
be referred to a larger Bench almost on the 


same reasons on which he wants review of. 


the earlier decisions contending those ‘to have 
been erroneously decided. Relying upon the 


- decisions in the case of I T. Commr v. Thia- 


garaja, AIR 1958 SC 527 and E. D. Sassoon 
and Co, Ltd. v. I. T. Commissioner, Bombay 
AIR 1954 SC 470, the learned Government 
Advocate contended that “accrual of income” 


_had nothing to do with “computation” there- 


of. “Computation” required determination 
while “accrual” did not. A decision of the 
Madras High Court in tke case of Y. Rama- 
swami v. I. T. Commr.. ATR 1959 Mad 126 
was also relied- upon to show the difference 
in the meanings of the. terms “accrues”, 
“arises” and “is receivec”. ` The Division 


disqualification is contem- * 


by a 


1976 


Bench declined to refer the matter to a larger 
Bench by saying:— 


“ These two words ‘accrue’ ‘and due’ aave 
various meannigs and in a given case where 
both of them are used together, the true 
meaning thereof has to be ascertained, 


‘Accrued due’ used in Section 25 (l) (L 
of the Act cannot be given any other mean- 
ing than has been adopted in.the three Jeci- 
sions of this Court referred to above. The 
Election Officer has no jurisdiction to ceter- 
mine whether the debt has accrued due. 
Under the Co-operative Law, a mach.nery 
has been provided to decide al] disputes in 
relation to dues. In fact, Section 68 o” the 
Co-operative Societies Act makes clear pro- 
visions for it and has even ousted the uris- 
diction of the common Jaw court in rega-d to 
such a dispute. The State Legislature must 
be deemed to have had due notice of such 
an existing statutory provision. Therefore, 
when a plea of disqualification is raised and 
the candidate whose nomination is assailed 
disputes the claim of the objector, the Elec- 
tion Officer cannot enter into an adjudicating 
process because he has none. The dec:sions 
of this Court have, therefore, rightly vaken 
the view that the Legislature intended that 
the disqualification on the basis of non- 
payment of accrued dues will be confined to 
cases where there had been an adjudication 
and the liability had become final follcwing 
quantification. If any other meaning is ziven 
to the. term. the purpose of the statute would 
be frustrated and a power would be con- 
ferred on the Election Officer which he does 
not have 4 


. . a= arp t v ‘K 


6. `The first decision on the point was 
rendered by this Court as early as 1-8-69 (AIR 
1970 Ori 15). The interpretation of the pro- 
vision made in the aforesaid decision has been 
consistently followed by the Court. The State 
Legislature must have been aware of tbe in- 
terpretation put by this Court on the said 
provision. Though extensive amendmerts to 
the Act were undertaken in 1974 and 1975 
(vide Orissa Acts 6 and 9 respectively), the 
Legislature has not thought it appropriate to 
amend the law and declare its intenticn in 
case it was otherwise. In the case of Ram 
Nandan v. Kapildeo, AIR 1951 SC 155, -has 
been pointed out; — 


a TIA If the interpretation does not 
carry out the intentions of the fremers 
of the Act -by reason of unhappy 
or ambiguous phrasing, it is for 


the Legislature to intervene. But far from do- 
ing so, it has acquiesced, during all -hese 
vears, in the construction, which the Patra H. 
C. has been placing upon the section from 
the very next year after the enactment of the 
statute. Having regard to the great obscurity 
in the language emploved in the relevant pro- 
visions and the inaction of the Legisleture, 
it is. in onr opinion. legitimate to infer that 
the view expressed by the Patna H. >. is 
in accord with the intention of the Lezisla- 


ture.” 
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Since the rendering of the judgment by this 
Court in the case reported in AIR 1970 Ori 
15, there has been a general election to all 
Grama Panchayats apart from several bye- 
elections and the decisions rendered by this 
Court have been consistently followed by the 
authorities entrusted with the conduct of 
elections and the Legislature having not in- 
tervened to alter the law, it must follow that 
the interpretation put by the Court -is in 
accord with the intention of the Legislature. 


rf If clause (1) was to “be interpreted 
the way learned Government Advocate wants 
us to do, the words ‘accrued due by him’ 
would be. wholly unnecessary and without 
them ths meaning contended for would be 
available. With the omission of these words, 
the impugned clause would read thus:— 


“being a member of a Co-operative Soci- 

ety, has failed to pay any arrears of any kind 
er re ) to such. society before filing of 
the nomination paper in accordance with the 
provisions of this Act and the rules made 


It has been pointed out by Patanjali Sastri C. J. 
in the case of Aswini Kumar v. Arabinda Bose, 
AIR 1952 SC 369: 

“,.Itis not a sound principle of construc- 

tion to brush aside words in a statute as being 
inapposite surplusage, if they can have ap- 
priate application in circumstances conceivable 
within the contemplation of the statute.” 
In the case of Onebec Railway v. Vendry. ATR 
1920 PC 18]. the Judicial Committee in cleor 
terms indicated that the Legislature is deemed 
not to waste its words or to sav anything in 
vain. A construction which attributes redund- 
ancy to the Legislature will not be accepted 
except for compelling reasons. The words ‘ac- 
crued due by him’ cannot, therefore, be con- 
sidered as redundant and full meaning must 
be given to these words. 


8. Undoubtedly in taxing statutes, the. 
word ‘accrue’ has been given a meaning. In! 
absence of definition, the meaning attributed! 
to the word in common parlance has to-be' 
adopted and where a word has shades of 
meanings, in a particular context; the meaning 
may be different from what it would be when 
used in a different context, In Section 25 
(1) (1), the disqualification was intended to 
arise onlv when there was an adjudicated ar- 
rear and in spite of demand it remained un- 
satisfied The Legislature has used the 
words in that clanse with a view to givine 
effect to such an intention. 


9. This Court has consistently inter- 
preted the provision to cover cases of only 
adjudged arrears and defaults following de- 
mands thereafter. In the absence of adjudi- 
catory jurisdiction conferred on the Election 
Officer and in view of the fact that jurisdic- 
tion of the common law courts has Ween ev 
cluded and disputes relating to arrears have 
been reserved for determination by the machi- 
nery prescribed under the Orissa Co-onerative 
Societies Act, the Legislature must be ‘taken 
to have intended, the position as has been 








+ 
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interpreted by this Court to be the true mean- 


ting of the provision. 


10. Disqualification under Section: 25 
-(1)*(1), therefore, arises when the dispute re- 
lating to arrears had been adjudicated and 


quantified arrears remain unpaid in spite of — 


notice duly served upon the debtor candi- 
date. The view taken in the four. earlier de- 
cisions of this Court; therefore, .is: correct, 

~ IL The writ application is according- 
dy allowed and the order of the` Election 
Officer rejecting the nomination paper « 
petitioner is quashed. Petitioner was exclud- 
ed: from. the election. The election which has 
been held in the meantime is, thereforé, .vitiat- 
ed and the same is also vacated, We direct 


` that a writ of mandamus be issued to oppo- 


site party No. 1 to hold fresh election in ac- 
cordance with law. Petitioner shall have costs 


of this application. Hearing fee. is assessed at 


rupees one hundred, 
' G. K. MISRA C. ‘J.:— I agree. 
B. K. RAY, J:— I agree. ` 
Petition allowed. 
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G. K. MISRA, C. J. AND N. K. DAS, J. _ 


Bikram Kishore Parida and others, Appel- 


- Jants v. Benudhar Jena, Respondent. 


A. H. O. Nos. 25 of 1974 and 28 of 1974, 
D/- 28-2-1975.* ro Toe a 
~ I (A) Specific Relief Act (1963), Sec. 20 — 
Specific performance —— Discretion — Çon- 
tract to transfer shares in Company. — Trans- 
fer possible only.on approval of Board of 
Directors and consent of Government — De- 
claration of right to get transfer in future 
cannot -be made. | a te) _ 

The plaintiff sued for spécific perform- 
ance of-a contract to transfer. certain shares 
in a Company. Transfer of shares in the 


‘Company was subject to the decision of the: 


Board of Directors. and subject to the terms 
of the Memorandum of Association, which 
provided that no. shares zould be transferred 


without the sanction of the Government. Held: - 


that the relief to be granted ina suit for spe- 
cific performance of a contract. was a discre- 
tionary-one and that under the’ circumstances 
a declaration could not be given to the plain- 
tiff of his right of future transfer of shares. 


Para Il)... 


(B) Contract Act (1872) Section 10 — 
Construction ‘—~- Intention of parties. ~ 

{ntention of parties to.a contract is matter 
of inference from their conduct. If a reacon- 
able man would infer from the .conduct that 
the narty intended to cortract in a particular 
way then he will be bound to make good 
his promise. f 

.M. N. Das and S, C. Ghosh, for Appel- 
lants: B. M. Patnaik and K. M. Jena. for Res- 
nondent. ae Ti 


*(From decision of B. K. Ray J. in F. A. No. 
23 of 1967, 1967. D/- 18-4-1974). 
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. their favour which was approved by. 


~ 


A. IL.. R. 


DAS, J:— Plaintiffs case may be stated 
in short.  Plaintifts and defendant No. 1 
were well acquainted wich one another since 
a long time and they proposed to start a 
fouudry. business under the Pilot Project 


-‘Sckeme of the Government of. Orissa. In 


pursuance of that they agreed to start a com- 
pany under the name and style cf “Utkal 
fuundry and. Engineering Co.” The Govern- 
ment ‘insisted’ that there would be difficulty 
in having a number of rarters from private 


- entrepreneurs. Accordingly, an agreement was 


entəred into by the plaint-ff and the defendant 
No. 1. The essentia] terms were that the 
name of the defendant No. 1 would be shown 


as the private .entrepren2ur; but the “money +» 


for. the shares was: to be advanced by .the 
plaintiffs; defendant No 1. shall ` transfer 
26, 250 sharés out of 35,000 shares ostensibly 
held in his name; each nf the plaintiffs and 
defendant No..1 would have %th interest in 
the shares standing in the name of defendant 
No. 1. Plaintiffs would ‘invest according to 
their ability and the excess investment by any 
of the ‘plaintiffs over and -above Rs. 8750/- 
would carry interest at the rate of 6%.p. c. 
p: a. till such excess investment is repaid in 
cash or by adjustment; the money due from 


defendant No. 1 as his share would de repaid. 


by him to the plaintiffs out. of the amount 
to which he may be ertitled along with 
interest thereon at the rate of 6% p. c. p. a, 
In pursuance of the agreement the plaintiffs 
allowed the name of. defendant No. I to be 
shown. ostensibly as’ the private entrepreneur 


. so that the work would be carried out smoo- 


thly atthe Government level.. This was done 
as defendant-No. 1 had influence with the 


politica]. party then in pcwer. . The company 


was registered and the. plaintiffs paid the en- 
tire money.. The plaint:ffs have fully paid 
the. money for the 35,000 shares allotted in 
the name of defendant Mo. l'and after sub- 
scribing the money, the plaintiffs carried on 
the work of the business 3f the company and 
continued to manage the work jointly as agreed 


upon by them: Defendast No. 1 became the 


Managing Director of the Board of Directors 
and got a resolution passed for transfer of 
7000 shares in name of plaintiff No. 1 and 
7000 share in the name of plaintiff No 2 
and 3000 shares in the name of plaintiff No 3 
and the same was sent for sanction of the 
Government: Defendant No, 1 assured that 
further shares would be transferred to the 
plaintiffs. On a resolution of ‘the meeting 
of the Board of Directors after anproval: of 


the Government for transzer of 17000 shares, : 


the deferidant No. 1 did nət transfer the sume. 


. 2 Defendant No. J in his written 
statement has denied the agreement said to 


have been executed by him and averred, that - 


the agreement is false and fabricated and he 
never put his signature to such a document. 
At one time he: thought of promoting the 
business along with’ plain-iffs and others and 
this was not practicable. The plaintiffs filed 
application for transfer of some shares 2 
the 


ja 
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Board of Directors. But subsequently, the 
Board of Directors withdrew that resolution 
on the ground that it wil] not be benefical 
to the interest of the company. Defendent 
No. 1 further stated in the written statement 
that he had great trust in plaintiff No, 1 aad 
the other two plaintiffs are associates of 
plaintiff No. 1. On the sugzestion of plam- 
tiff-No. 1 he had thought of promoting a con- 
pany with. all the plaintiffs, ard some otLer 
persons as members but the same could cot 
materialise. Subsequently he allowed . -he 
plaintiffs 1 and 2 as partners in the Prot 
Project Scheme and he described himself as 
partner in all correspondence. But the atten- 
pts were not preceded or succeeded by `y 
agreement oral or written. The plaintiff Nc 1 
was assisting him in the affairs of the ccn- 
pany. Plaintiff No. 1 was expecting that ‘he 
defendant No. 1 would persuade the Bo_rd 
of Directors to take him as share-holder in 
the company. He had full confidence in 
plaintiff No. 1 and very often left papers of 
the company and other papers with hint 


3. The trial court decreed the plain- 
tiffs suit and ordered that each of plaintffs 
is entitled to hold 8750 shares out of 35100 
held by defendant No. 1 and directed defen- 
dant No. 1 to execute an instrument of trans- 
fer in respect of 17,000 shares the title of 
which had already passed at the rate of 
7000, 7000 and 3000 in favour of the plain- 
tiffs nos. 1, 2 and 8 respectively. 


4, Defendant No. 1 came up in ap- 
peal. The learned Single Judge came to On- 
clusion that the agreement (Ex. 5) is not 
genuine, but the plaintiffs have paid Rurzes 
35,000/- to defendant No. 1 as per Exs. © 4, 
6, 8, 9 and 30 which has been invested by zhe 
defendant No. 1 in the company towards 
shares worth Rs. 35000/- and that there aas 
been an agreement between the parties for 
transfer of 17.000 shares by the defencant 
No. 1 in favour of the plaintiffs and he 
plaintiffs are entitled to transfer 17000 ch=-res 
in their favour. As against the decision of 
the learned Single Tndge the plaintiffs have 
filed A. H. O. No. 25/74 challenging the 
finding that agreement (Ex. 5) is not genimne, 
and the defendant No. 1 has filed A. H_ O. 
No. 28/74 challenging the decision of the 
learned Single Judge directing transfer of 
17000 shares in favour of the plaintiffs and 
also against the finding that the plain iffs 
have contributed Rs. 35000/- towards sFare 
money. Both the appeals have been heard 
analogously. 

5. The contention on behalf of de- 
fendant No. 1 in this court is that the aree- 
ment (Ex. 5) and receipts. Exs. 3, 4. 6,-:. 9 
and 30 are not genuine and the naymen of 
Rs. 15,000/- to defendant No. 1 bv the vlain- 
tiffs was not towards share’ monev but tow rds 


Toan and besides this amount plaintiffs have 


not paid anything more. 


5A. The .disputed agreement (Ex 5) 
was typed by P. W. 5 an smployee of the 
National Foundry and Rolling Mills snce 
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1948 who {was also working as the Typist in 
the company that was formed for the Pilot 
Project, He has stated that he typed out the 
aa menl on 28-3-1959 out of the draft sup- 
plied by defendant No, 1 and defendant No. 1 
signed it in his presence, He is an independent 
witness and nothing has been brought out 
on record to discredit his statement, He sup- 
ports the version of P. Ws. 8, 12 and 13 who 
were plaintiffs in this suit. Defendant No. 1 
had not the courage to deny the signatures in 
his statement in court. We accept the state- 
ment of P, W., 5 in this regard. 


Mr. Fatnaik contended that the sig- 
nature of defendant No. 1 on this document 
does not tally with his signature in the two che- 
ques (Exs. l and 2) which were encashed by 
him in bank and he has drawn our attention.to 
some difference in'the signature. We have 
compared the signature of defendant No. 1 
on this document with a large number of 
undisputed signatures on documents which 
consist. of resolutions of the Board of Direc- 
tors in Ex. A series, notices issued by defen- 
dant No. 1 for holding meeting and corres- 
pondences by defendant No. 1 with the Gov- 
ernment such as Exs. 32, 42, 46/c-1, X-11/a, 
X-18, X-14, X-15/a, X-17, X-18. X-19/ 
X-20, X-95, X-26 X-27, Z-6/a, Z-8. Z-9. Z5 
and Z-1. We are of opinion that the signature 
of defendant No. 1 in ex, 5 tallies with his 
signatures on those admitted doccuments. The 
signature on ‘the cheques relating to bank 
transaction may be of different type from the 
signatures relating to other transactions. We, 
therefore, hold that signatures of defendant 
No. 1 on Exts. 5, 6, 8, 9, 3. 4 and 30 are 


genuine. 


Mr. Fatnaik also contends that the letter 
head used for Ex. 5 was not in existence at 
the time of execution of Ex. 5. He has drawn 
our attention to Ex. V and contends that 
this was the letter head which was in use 
then. P. W. 5 asserted that the letter head 
on which Ex. 5 was engrossed was in exist- 
ence at the time of its execution. Excepting 
denial by defendant No. 1 there is no other 
evidence available from the defence side to 
support defendant No. 1. P. W. 5 asserted 
that on this particular letter head he typed 


-the contents of Ex. 5 on 28-8-1959. He sup- 


ports the statement of the plaintiffs in this 
respect. Admittedly defendant No. 1 is in 
possession of the accounts which will throw 
light about payments relating to printing of 
letter heads. He could have produced the 
accounts to show when different letter pads 
were printed. He issued notice in his name 
as the Managing Director for production of 
the registers and account books, In his state- 
ment in court he states that he telephoned to 
the Accountant and came to know that those 
documents are not traced- out, Accountant has 
not been examined. The evidence of non-pro- 
duction of those documents is not satisfactory. 
We accept the statement of P. W. 5 which 
supports the ‘evidence of the plaintiffs and we 
hold that the Jetter head was in existence in 
March, 1950. 
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Mr. Patnaik has contended that the re- 
citals in Ex. 5 show that this document was 
not in existence in March 1950. :He coa- 


tends that the recital in Ex. 5 that 
shares worth Rs. 85000/- were “held 
by him now” shows that it was a 


ag Wa concoction inasmuch as by that 
' time defendant No. 1 had not held any shares. 
Ext. H dated 17/18-8-1959 would show that 
the Government had‘ already intimated that 
shares worth Rs. 35,000/- had been allotted 
to defendant No. 1. It is contended by 
Mr. Das that the.expression ‘held by him’ r2- 
fers to the letter Ex. H in which it has been 
mentioned that the shares were allotted,:<o 
defendant No. 1, It is contended by Mr. Pat- 
naik that in Ex. 5 it is mentioned that tke 
remuneration which’ “was” fixed for the 
Managing Director would show that. this 
document was not in existence at that dace 
inasmuch as the Board of Directors fixed the 
remuneration of the Managing Director by its 
resolution dated 23-4-1962 as per Ex. A/4. 
The contention of the plaintiffs’ in this re- 
ayd is that the word “was” has been wrong- 
ly mentioned and relates to the memorandum 
of association (Ex. M). a sample copy of 
which had already been sent to defendant 
No. 1 prior to that date containing an article 
to the effect that the Board of Directors are 
to fix the remuneration of Managing Directoz. 
According to plaintiffs the fact of remunera- 
tion of the Managing Director in Ex. 5 re- 
lates to the remuneration that would be zs 
rer Ex. M, We have already held that Ex. 5 
was typed ont and was signed on 23-3-1959. 
We. accent the explanation of the nlaintiffs 
to the effect that the expression ‘held’ refers 
to the allotment of .share in Ex. H and the 
fiving of remuneration of the Managing direc- 
tors refers to the provisions in the memorar- 
dum of association (Ex. M). 


Mr. Patnaik further contends that Ex..3 
has not been mentioned in the receipts (Exs. 6, 
8 and 9) that followed Ex. 5 and also it has 
not been mentioned in the ‘notices sent by 
the plaintiffs to defendant No. 1 prior to ths 
institution: of’ the suit. . The receipts relate to 
acknowledgment of payment of money and 
the notices are to the effect that the money 
had been advanced by the plaintiffs for trans- 
fer of shares and the defendant No. 1 did not 
transfer the shares which resulted in block- 
ing of money for a-long time. It is not 
necessary that the agreement should be refer- 
red to in' these documents. 


6. For the ‘reasons’ stated: above, .w3 
hold that Ex, 5 is a genuirie document. For 
the very same reasons also we hold Exs. 6, 8 
and 9 are genuine documents.. 


7. The second contention of defen- 
dant No. 1 is that the payment of Rs, 15,000/- 
by the plaintiffs is. not share money but it is 
by way of loan. The payment of Rs. 15,000/- 
. by the plaintiffs is admitted, Even though de- 

fendant No. 1 had filed an additiona]..written 
statement, nowhere it has been asserted in 
the written statement that this advance of 
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Rs. 15,000/- was by way of loan. It is an 
admitted fact that since March, 1958 the 
plaintiffs, defendant No. 1 ana some others 


‘decided to start a company under the Pilot 


Project Scheme. In all correspondence to the 
Government defendant No. i was mentioning 
“we”. which shows that he was all along 
writing letters on behalf of the plaintiffs and 
others and the defendant No, 1 was describ- 
ing himself as a partner in those letters. In 
the beginning defendant No. 1 had written 


to the Government the names of 8 persons as . 


share holders including his name as well as 


the names of 3 plaintiffs mentioning diffe- . 


rent shares to be held: by each of the plain- 
tiffs. He had also sent an application to this 


effect to the Senior Research Officer, Ministry , 


of Commerce and Industries, Department of 
Company Law Administration Resedrch and 
Statistics Division, New Delhi. But the Gov- 
ernment did not want to have so many per- 
sons in-a firm of Pilot Project and selected 
defendant No, 1 as the entrepreneur and 
expressed its intention that defedant No, 1 
would be appointed as the Managing Director. 
It was also intimated by the Government that 
in case there are a number of entrepreneurs 
in one scheme each having some shares in 
the company they will naturally have the right 
to say as. to who will be the Managing Director 
from among them; and it may so happen that 
though defendant No. 1 has been selected on 
his merit due to his technical abilities - to 
manage the proposed company, the other 
share holders. whose total shares would be 
much higher than that of defendant No. 1 
may not choose defendant No. I to be the 
Managing director and the person whom they 
will choose may not be up to the expectation 
of the committee, and accordingly advised 
that defendant No. 1 would try to contribute 
the entire share allotted to, the entrepreneur 


„and in case he is not able to’ do so, he should 


try to take a major portion of it and take in 
one or two more partners whose shares put 
together may be less than that of defendant 
No. 1. In response to the above letter de- 
fendant No. 1 intimated that he would take 
plaintiff No. 1 having. a share of worth 
Rs. 10,000/- and plaintiff No. 2 Rs. 5000/- 
and he would contribute towards share of 
Rs. 20,000/-. After sanction of the scheme 
defendant No. 1 describing himself as a part- 
ner wrote to the Director of Industries stat- 
ing; ; 

“We have to. inform you that we are 
willing to invest Rs. 15000/- in the proposed 
company towards the contribution of entrepre- 
neur immediately and the balance of Rupees 
20.000/- within six months from the forma- 
tion of the company. We would, therefore, 


-recuest you to kindly approve the above and - 
oblige.” a j 


Thereafter, defendant No, 1 ‘was informed that 


shares worth Rs. 35,000/- had been allotted 
to him and the terms stated above had been 
accepted. Defendant No. 1 was directed to 
get the memorandum and articles of associa- 
tion printed as per the sample copy enclosed 
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and to take further instructions of the com- 
pany. He was directed to comply with all 
the above requirements by 30-38-1959. These 
correspondences would show that defendant 
No. 1 has all along admitted himself to be 
a partner along with plaintifs and all letters 
he was writing on behalf of the firm and 
-not for himself only. Further undisputed 
documentary evidence is that the Board of 
Directors passed resolution for transfer of 
17000 shares in favour of plaintiffs and de- 
fendant No. 1 also repeatedly stressed on the 
Government to approve such transfer. . The 
documentary evidence in this case dlso re- 
veals that after 15-4-1959 the date on which 
the amount was deposited, plaintiffs were all 
along working as partners in the firm. Trey 
also show that not only all the plaintiffs were 
working in the management of the company 
but also plaintiff No. 1 was running the bisi- 
ness as if he was the Managing Director and 
he was signing letters on behalf of the Marag- 
ing Director, In view of these undisputed zir- 
cumstances and in absence of any pleading 
as to loan we hold that the amount of Rupees 
15000/- was advanced towards share, morey. 

In this connection it is argued by Mr. 
Patnaik that plaintiff No. 2 paid Rs. 8000/- 
but the receipt Ext. 9 is for Rs. 7000/-. The 
explanation on behalf of the plaintiffs is that 
for purchase of shares plaintiff No. 2 is to 
contribute Rs. 7000/- and -eceipt was made 
accordingly. The excess of Rs. 1000/- was 
to be returned subsequently because as it 
was meant for completing the amount of 
Rs. 15000/-. It also appears to be reasonzbly 
probable from the fact that subsequeatly 
while plaintiff No. 2 paid Fs. 8000/- onlr, a 
receipt of Rs. 9000/- was given by defencant 
No. l-vide Ex. l-vide Ex. 4. We hold that 
the receipt Ex. 9 has been sufficiently explain- 
ed by the plaintiffs. 


8. - The next contention of Mr. Patnaik 
is that the balance amount of Rs. 20,0C0/- 
was not advanced by the plaintiffs. “his 
amount of Rs, 20,000/- was paid in two in- 
stalments. The first instalment of Rupees 
10,000/-, according to plaintiffs, has -keen 
paid by them under receipts -Exts, 3 anc 4. 
P. W. 2, the Accounts Clerk of the company 
who is an independent witness has typed out 
those receipts and he also says that defencant 
No. 1 has signed these receipts. He corrcho- 
rated the statement of the plaintiffs to *his 
effect. Moreoever, defendant No. 1 himself 
~ has also admitted in Ex. Z-1 dated 29-11-60, 


the letter written by him to the Chairmar. of - 


Directors that the 
10,000/- deposit- 


the Board of 
amount of Rupees 
ed on that day was towards the 
share amount from private share- 
holders. We have already held that urder 
Ex. 4 though plaintiff No. 2 paid Rs. 800:}/-; 
receipt has been granted for Rs. 9000/- which 
is the excess amount while Ex. 9 was granted. 

Mr. Patnaik further contends that plain- 
tiff No. 1 has stated that he had paid the 
amount at Sambalpur and in that connection 
he has drawn our attention to a letter saic to 
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have been signed by plaintiff No. 1 on 29-11- 
1960 and also photographic copies of some 
entries in the account books said to have 
been made by plaintiff No. 1 on that date 
and also that there was no bank account at 
Sambalpur on that date. The Acocunts book 
had not been produced and we have already 
held that there is no satisfactory evidence 
for non-production of the accounts book by 
defendant No. 1. As such reliance cannot 
be placed on these photographic copies. In 
view of the admission of defendant No, 1 in 
Ex. Z-l that the amount has been advanced 
by the private share holders the question 
whether the amount was paid at Sambalpur 
or at Cuttack is not of much importance. So 
also whether there was any bank account at 
that time at Sambalpur or not, loses import- 
ance. 

The second instalment of Rs. 10,000/- 
according to plaintiffs was advanced by plain- 
tiff- No. 1 on 3 occasions which is supported 
by the receipt Ex. 30. 


To appreciate the statement of witnesses 
for the plaintiffs regarding the genuineness of 
signatures on Exts. 8, 4 and 30 we hold, for 
the reason we have already given for Exts. 5, 
6, 8 and 9, that the signatures of defendant 
No. 1 on these documents are also genuine 
signatures, we have also compared the un- 
disputed signatures in order to appreciate the 
statement-of the witnesses. 


Ex, 86 series, correspondences between 
plaintiff No. 1 and defendant No. 1, clearly 
establish that defendant No. 1 was all along 
sel pees on plaintiff No, 1 for management 
and progress of affairs of the company, so 
much so, that on various occasions defendant 
No. 1 had intimated plaintiff No. 1 from 
Sambalpur to go with money otherwise defen- 
dant No. 1 would be placed at a very diffi- 
cult. situation for want of funds, The evi- 
dence of. defendant No. 1 (D. W. 1) also 
reveals that his financial condition was not at 
all good et that time, He has not shown as 
to wherefrom -he got the amount of Rupees 
10,000/- which he deposited. His evidence 
also shows that he had no capacity at that 
time to be ready with Rs. 10,000/-. Ex. 40, 
a letter dated 6-3-1962 shows that defendant 
No. I had written to the plaintiffs to come 
with Rs. 3,000/- as there was nothing in the 
bank and defendant No. I was in a difficult 
position about financial affairs. The conduct 
of defendant No, 1 during that period that 
he was insisting on the Government to ap- 
prove transfer of shares in favour of plaintiffs 
and Government was insisting on him for 
full payment of the balance money and the 
fact that the defendant No. 1 was not in a 
sound financial position to deposit the money 
and plaintiffs were taking active part in the 
management without any remuneration clear- 


_ ly establish that the amount of Rs. 10,000/- 


was also advanced by the plaintiffs. 


- 9. On the above findings we hold 
that receipts Exts. 8, 4 and 30 are genuine 
documents and the amount of Rs. 20,000/- 
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was contributed by plaintiffs towards share 
money. Ñ 

10. The question then ‘arises as to 


whether plaintiffs will be entitled to have 
8750 shares to be transferred to each of them 
or they are entitled to transfer of only 17000 
shares in their favour as resolved by Board 
of Directors and approved by Government, 
Admitted fact is that, Board of Directors 
resolved that defendant No. 1 would transfer 
17000 shares out of 35000 shares to plain- 
tiffs. Defendant No. 1 also wrote to the 
Chairman to move Government for sanction 
and chairman also moved Government for 


such sanction and defendant No. 1 repeatedly . 


pressed on Government for sanction. It is 


contended on behalf of defendant No. 1 that- 


as there is no agreement for transfer of 17000 
shares in favour of plaintiff, the relief to that 
extent cannot be granted. The. recitals in 
pani would -show that not ‘only plaintiffs 
ave claimed “th’ each out of 35000 shares 
but also they have narrated the subsequent 
developments as per the conditions laid down 
by Government and as per the provisions of 
the memorandum of association (Ex.. M) the 
Board of Directors have resolved for transfer 
of 17000 shares in favour of plaintiffs and 
Government have accorded sanction to this, 
but in spite of that, defendant No. 1 was not 
transferring the said shares, It will thus ap- 
pear that plaintiffs’ claim is not based only 
on the claim of “th share each out of 385000 
shares, but also they claim transfer of 17000 
shares as decided by the Board Directors and 
sanction by Government. From the statement 
of defendant No. 1 in Court it would appear 
that he and plaintiffs sat together and decid- 
ed that plaintiff No. 1 would have 
shares, plaintiff No. 2 would have 7000 
shares and plaintiff No. 8 would have 3000 
shares and thereafter plaintiffs put applica- 
tion for shares at this rate. This clearly shows 
that it was agreed upon between plaintiffs: on 
one hand an 
that plaintiffs Nos. 1‘ and 2 would get 7000 
shares each and plaintiff No. 8 would get 3000 
shares. It has been stated in Anson’s Law 
of Contract at page 29:— i 
“The intention of the parties is a matter 
of inference from their conduct, and the in- 
ference is more or less easily drawn accord- 
ing to the circumstances of. the case.” 
At page 32 it has also been stated that:—- 
“The test of an intention to effect legal 


relations is an objective one. 
the promisor never anticipated that his pro- 





mise would give rise to any legal obligation, . 
but if a reasonable man would consider that ` 


he intended so to contract, then he will be 
bound to make good his promise.” 

In this case the conduct of the parties es- 
pecially of defendant No. 1 clearly establishes 
that there was a contract for transfer of 17000 
shares. 
agreement between the parties that de- 
fendand No. 1 is liable to transfer 17000/- 
shares in favour of plaintiffs. 


‘cific performance of contract. 


7000 — 


defendant No. 1 on the other, — 


It may be that 


Therefore we hold that there was an - 


A. IT. R. 


In the prayer in plaint plaintiffs 
have asked for transfer of shares as resolved 
by the Board of Directars and approved by 
Government and they have also claimed trans- 
fer of shares to the extent of 8750 each ac- 
cording to terms in Ex. 5.. The transfer. of 
shares is subject to the decision of the Board 
of- Directors and also subject to the terms of 
memorandum of association, In the memo- 
randum of association (Hx. M) it has been 
provided that without the sanction of the 
Governor no share can be transferred and 
Government can release its share only in 
favour’ of the entrepreneur. The intention 
of Government all along is that defendants 
would continue as the Managing Director and 
would have a maximum number of shares. fn 
view of this position, it cannot be definitely 
said at this stage,. whether Government will 
release any share in future and that will also 
depend on severa! other contingencies. The 
position is thus indefinite.and declaration as 
prayed for by plaintiffs cannot be given 
under such circumstances in a suit for spe- 
The relief to 
be granted in such a suit is discretionary and 
is based on principles of equity and thus 
prayer for declaration of future transfer of; 
shares cannot be granted. The plaintiffs are, 
therefore, entitled to have a transfer of 
17000 shares by defendant No. 1, 


12. Accordingly, it is held that plain- 
tiffs are entitled to’ have 17000 shares trans- 
ferred in their favour by defendant No, 1. The 
suit be decreed accordingly, with proportion- 
ate costs. l l 


13. A. H, O. No. 25/74 is allowed in 
part’ with proportionate costs and A: H. O. 
No. 28 / 74 is dismissed with ccsts, 

G. K. MISRA, C. J:— I agree. 

` Order accordingly. 


Il.. 
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Go K. MISRA, C. J. 
Purusottam Pani, Fetitioner v, Dhruba 
Charan Panda and others, Opposite Parties. - 
ivil Revn. No. 168 of 1974, D/- 29-4- 
1975.* 
(A) Civil P. C. (1908), Section 151 and 


Section 145 and Order 21 Rule 43 — Defen- 
dant’s rice huller attached before judgment 


„and left in charge of third person A —— A 


giving undertaking without personal liability 
in favour of Court to produce huller . when 
ordered by it — Application by defendant 
for compensation for use of huller by A — 
— Application held was maintainable under 
Section 151-—— No separate suit would lie — 
Section 145 did not apply — AIR 1985 All 


_ 768 Dissent form. 


“(From order of B. B. Das, Munsif Bhadrak, 
in Ò. S. No. 19 of 1971 (IIL); D/- 6-3-1974. 


. FS/GS/C818/75/GNB-: 


a 
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Where the rice huller machine belonging 
to the defehdant was attached before judgment 
and left it in charge of`a third person A who 
Lak an undertaking without any personal 
lability in favour of the Court to produce the 
same as and when ordered by the Court and 
the defendant’ filed an application in the 


Court for directing A to pay to the defencant . 


the profits’ gained by running the  hrller 


‘when it was in his custody, it:was held “hat 


in the eye of law- the attached huller wa: in 
the possession of the Court though factually 
it was in the possession of A and the appl'ca- 
tion by, the defendant to determine compen- 


sation was maintainable under Section 151 and i 
. no separate suit would lie. for determiring 


the same and as A had not undertakén a per- 
sonal liability Section 145 had no applicaton. 
AIR 1961 SC 803, AIR 1919 PC 55, AIR 1243 
PC 189, AIR 1926 Mad 1005 and AIR 
1962 Assam 28, AIR 1964 Andh Pra 339 
and AIR 1966 Andh Pra 151 Rel. on. AIR 
1949 All 305 Dist. AIR 1985 Al 768,.Dis- 
sented from. ' (Paras 1, 3, & 8) 


Cases Referred: Chronological Paras 


AIR 1966 Andh Pra 151 = (1965) 1 Andh 
LT 245: - . T 

AIR 1964 Andh Pra 339 = (1964) 1 Andh 

- WR 874 

AIR 1962 Assam 28 

AIR 1961 SC 808 = (1962) 1 SCR 75 

AIR 1949 All 806 = 1949 All WR (HC) 8 

AIR ‘1948 PC 189 = 1948 All LJ-608 

AIR 1985 Al] 768 = 1985 All LJ 1000. 

ATR 1926 Mad 1005 = 51 Mad LJ 289 7 


T 
5 
1 
6 
8 
AIR 1919 PC 55. = 46 Ind App 228 6 


; _B. Patnaik and B. B. Patnaik, for Feti- - 
tioner; R. C. Patnaik, for Opposite Parties. 


-  ORDER:— Opposite party No.,3 fled 


a suit on a promissory note for recovery of 


dues against opposite parties 1 and:2. The 
rice huller machine belonging to opposite par- 
ties 1 and 2’was attached before judgm=nt. 
On 1-4-1971 the Civil Court peon after at- 
tachment left the huller in charge of the 
petitioner who executed a receipt on that day 
wherein he stated that the rice huller -was 
kept in his custody by the peon and he gave 
an undertaking that he would produce the 
huller as and when orders would be issued by 
the court. In the recitals of the undertaking so 
given there’ was no personal liability tazen 
by the petitioner. -The undertaking was not 


jin favour of the Presiding Officer. or any 


other officer of the Court. It was an under- 
taking in favour of the Court. On 1-3-1974 
opposite parties ] and 2 filed an application 
in Court that the petitioner should be directed 
to pay Rs, 2100/- towards electric ‘charges 


dand Rs. 5500/- towards profits which he gain- 


ed by the running of the huller for a period of 


about 11 months when the huller was-in his.. 


custody. The petitioner filed objection saying 
that he did not run the huller and did not 
make any profits, He also said that the claim 
was beyond the pecuniary jurisdiction of the 
court and- the Court -had no jurisdiction 
to direct an enquiry regarding compensation 
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‘in the suit; and opposite parties 1 and 2 can 
b 


have remedy ‘only by way of a separate suit. 
The trial Court by his order dated 6-3-1974 
held that he had jurisdiction to makean en-! 
quiry. It is against this order that the civil 
revision has been filed. 


E Mr. B. Patnaik for thé petitioner 
does not press.the point that on account of 
higher pecuniary value. of the claim the 
court has no jurisdiction to make the enquiry. 
The only contention urged by him is that the 
court has no jurisdiction to direct an enquiry 
and the only .remedy that opposite parties 1 


-.and 2 have is to make a claim by way of a 
- separate: suit. l i 


3. It is the common case of- the par- 

“ties that section 145 C. P, C. has no applica- 
tion to this case. Section 145 runs thus:-— 

“145. Enforcement of liability of surety — 

liable as 
surety—— : 

-{a) for the performance of any decree or 


_ any part: thereof, or 


b) for the restitution of any property 
taken in execution of a decree, or 

(c) for the payment of any money, or 
for the fulfilment of any condition imposed 
on any person, under an order of the court 
in any suit or in any proceeding consequent 
thereon, the decree or order mav be ex- 
ecuted against him, to the extent to which 
he has rendered himself personally liable. in 
the manner herein provided for the execution 
of decrees, and such person shall, for the pur- 
poses of appeal, be deemed a party within: the 
meaning of Section 47: . 

‘" Provided that such notice as the court 

in each case thinks sufficient has been given 
to the ‘sursty.” l l 


The Section has been consistently con- 
strued as having application to cases where 
the wy has undertaken a personal liability. 
As has already ‘been stated, the receipt given 
by the patioa does not disclose any per- 
sonal liability on his-part. “Consequently Sec- 
tion 145 has no application to this case. 

4, The next question for consideration 
is whether the court can 
under Section 151 C. P. C: This section saves 
thè inherent power of. the court and lays 
down that nothing in this ‘Code-shall be deem- 
ed to limit or otherwise affect the inherent 
power of the Court to make such orders ‘as 
may be necessary ‘for the ends of justice or to 
' prevent ‘abuse of the process of. the court. 
Law is now wel] settled that if there is no 
‘specific provision of the Code to give a par- 
ticular- remedy then the court in exercise of 
inherent power under Section 151. C. P. C. 
can afford proper relief. In granting such a' 
remedy nothing would be done by the conrt 
which will run counter to a specific.sprovision 


of the. Code. : 


5. - ‘Order 38, Rule 7 C. P. C. prescri- 
bes the mode of making attachment in case 
of an attachment before judgment. It savs 
that save as otherwise expressly provided, the 
attachment shall be made in the manner pro- 


direct an‘ enquiry .-. 
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ecution of a decree. 


Order 21, Rule 48 C. P, C. deals with 
attachment of movable property other than 
agricultural produce in possession of judg- 
ment-debtor. It is to the effect that where 
the property to be attached: is movable pro- 
perty, other than agricultural produce, in the 
possession of the judgment-debtor, the attach- 
ment shall be made by actual seizure and the 
attaching officer shall keep the property ir 
his own custody or in the custody of one of 
his subordinates, and shall be responsible for 
the due custody thereof. 


Position of law is settled that attachment 


by actual seizure involves a change of posses- 


sion from the judgment-debtor to the court; 
and the rule deals only with the liability of 
the attaching officer to the court. Whether 
amin keeps the movables in his: custody or 
entrusts them to a sapurdar, the possession 
of the amin or the acura isin law the posses- 
sion of the court and, so Jong as the attachment 
is not raised, the possession: of the court con- 
tinues to subsist. The legal position is ` not 
altered if for convenience or out of necessity 
the sapurdar keeps the movable property with 
a responsible third party who would be a 
bailee of the sapurdar in the eye of law (See 


AIR 1961 SC 808, para 7 (Teeka v. State of. 
UPN l 


Thus in this case the attached huller was 
during the relevant period in the possession 
of the Court though factually it was in the 
possession of the petitioner, 


6. In AIR 1916 PC 55 (Raghubar 
Singh v. Jai Indra) the nature of the remedy 
available when the possession was with the 
court -and the undertaking was not in favour 
of the Presiding officer or any other officer 
of the Court was indicated. In that case the 
instrument did not purport to bind the sure- 
ties to any individual officer. It was suggest- 
ed in course of argument that the person 
keping the movable in possession was bound 
to the court. The judicial committee of the 
Privy Council rejected this contention with 
. the following observatior :— 


“But the Court is not juridical person. 
It cannot-be sued. It cannot take property, 
and as it cannot take property it cannot as- 
sign it. . It remains, therefore, that: there is 
` an unquestioned liability and there must be 
some mode of enforcing it and that. the only 
mode of enforcing. it must be by the court 
making an order in the suit upon an applica- 
tion to which the sureties are parties, that the 
property charged be sold unless before a day 
named the sureties find the money.” - 


Such an order coulc be passed obviously 
in exercise of the inherent power of the court 
as the court cannot sue or make an assign- 
ment in favour of Opposite Parties 1 and 2 
to bring a suit. . 

This view was reaffirmed in AIR 1948 


P. C. 189 (Rohani Ramandhwaj v. Har Prasac: 
Singh), Their Lordships observed thus:— 


~ Purusottam v. Dhruba Charan (Misra C. J.) 
vided for the attachment of property in ex ` 


doing so. 


ALR. 


“Upon examination of the matter it ap- 
pears to their Lordships that the’ courts in 
India were right in holding that the case is 
not within Section 145 if only because the sec- 
tion applies. only to «the personal 
liability of the surety. But the appellant's 
claim is nevertheless one which cannot be 
made by a suit but can only be made by ap- 


plication to the tria] Court under Section 144 
of the Code, and under its inherent powers 


or 151 G. P. C., and: (2) This would not be ’ 
by a separate suit. tt 


eT The Privy Council view has been 


. consistently followed in several decisions of 


different High Courts. (See AIR 1926 Mad 
1005, Sankunni v. Vasudevan, AIR 1962 Assam 
23, Bachhraj Dugar v. Lalchand Todi, AIR 
1964 Andh Pra 339, Subba Rao v. Venkata- 
raja, and AIR 1966 Andh Pra 151, Y, Bapa- 
nna v. D, China). 


A single Judge decision in A. I.R. 1935 
All 768 (Nanhoom v. Gendiva) is contrary to 
law inasmuch as it did not keep in view the 
principles laid down by the Privy Council and 
the Supreme Court, AIR 194¢ All 806 (Mat- 
hura Das v, Hari Shanker) did not examine 
the question of granting relief under Sec- 
tion 151 C. P. C. Under the facts of that 
case Section 145 C. P. C. had application, 
Their Lordships observed that the liability 
could be enforced by an application under 
Section 145 of the Code or by a regular ‘suit, 
and that if the judgment-debtor chose the 
former remedy, there is-no legal bar to his 
' As this was not a case under Sec- 
tion 151 C. P. C, it is not necessary in this 
case to examine whether a separate suit would 
ie in respect of relief directly covered by 
Section 145 C, P. C. 


8. On the aforesaid discussion, I am 
clearly of opinion that the petition of opposite 
parties I and 2 to determine compensation is 
maintainable under Section 151 G, P. C. and 
no separate suit would lie. The observations 
in AIR 1926 Mad 1005 to the effect, 


“It has always seemed to me anomalous 
when the court has granted indulgence to 
the judgment-debtor upon terms, that court . 
should not be able to enforce those terms 
without recourse to a separate suit” 
are very apt, i 


9. The civil revision has no merit and 
is accordingly dismissed. But in the cir- 
cumstances there would be no order as to 
costs. 


Revision dismissed, 
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AIR.1976 ORISSA il 
G. K. MISRA C. J. AND N. K, DAS, J. 
Teja Singh, Petitioner v. Additional Dist- 
rict Magistrate (Executive), Sundargarh and 
others, Opposite Parties. 
O, J. C. No. 791 of 1973, D/- 14-2- 
1975,7 
(A) Constitution of India, Articles 226 
and 227 — Finding of appellate authority 
becoming concluded, and final — Finding 
based on no evidence — High Court can- 
not interfere with order of appellate authority 
under Articles 226 and 227. 


Where the finding of appellate authority, 
that certain portion of the disputed land is in 
possession of the petitioner which he purchas- 
ed from the Scheduled Tribes member. sub- 
sequent to coming into force of the Regula- 
tion, has become concluded and final, held 
that the High Court even if it examined the 
material on record and came to the conclu- 
sion that finding was based on no evidence, 
still it could not interfere with order of appel- 
late authority in exercise of powers under 
Articles 226 and 227 as reversal of order of 
appellate authority in favour of petitioner 
would result in two inconsistent orders being 
passed in one and same proceeding. 

(Para 8) 

(B) Constitution of India, Articles 226 
and 227 — Outsider filing appeal — Peti- 
fioner’s failure to raise objection that persons 
filing appeal were not parties to suit before 
appellate authority —- Such an objection can- 
not be entertained in writ petition. 


It is well settled that a person who is not 

a party to suit may prefer an appeal with the 
- leave of the appellate Court as such leave 
should be Granted if he would be prejudicially 
affected by Judgment. AIR 1971 SC 874 
Followed. {Para 4) 


Where the petitioner did not raise ob- 
jection before the appellate authority that the 
persons who filed the appeal were not parties 
to. original suit, held in absence of 
such objection before appellate authority on 


the score, such an objection could not be enter-. 


tained in writ petition under Articles 226 
and 227, (Para 4) 
Cases Referred: Chronological Paras 
AIR 1971 SC 874 = (1971) 3 SCR 247 4 


P. V. Ramdas, for Petitioner; Mr. B. K. 
Mohanty, for Opposite Parties. 


G. K. MISRA, C. f:— At the instance 
of the -Assistant Settlement Officer, Tribal 
and Rural Welfare Department, a proceeding 
under Rule 3 of the Orissa Schedule Areas 
Tiansfer of Immovable Property (by Scheduled 
Tribes) Regulation, 1956 (Orissa Regulation 
No. 2 of 1956) (hereinafter to be referred to 
as the Regulation) was initidted. The’ Assis- 


bee eer 


*(To quash order of D. C. Gupta, A. D. M. 
(Executive) Sundargarh, in Revenue Appeal 
No. 10/69 of 1971, D/- 27-8-1973). 


DS/ES/B363/75/RSS 


Teja Singh v. Addl, Dist. Magistrate (Misra C, J.) 


[Prs. 1-2] Ori. 11 


ant Settlement Officer (opposite party No. 3) 
in his report dated 12-4-1966 found that 0.18 
acre of land belonged to Chamara Oram in 
holding No, 17 Plot No. 985 in village Dur- 
gapur in the district of Sundargarh, This land 
was given to Teja Singh on lease. A notice 
was issued to the parties interested in the 
land. In response to the notice Temba Oram, 
Etue Oram, Buda Oram, Chot Lundia Oram 
and Goinda Oram appeared. Chamara Oram 
had two sons—Goinda and Biru. Temba Oram 
is one of his brothers. Buda Oram and Chot 
Lundia Oram are his distant cousins, On 


receipt of notice, Teja Singh (Peti- 
, tioner) took the plea that he had 
taken it by lease from one Rur 
Singh sometime in 1960-61. The Adibasis 


took the stand that they had let out the land 
to Rur Singh'on rent and had , effected 
no sale. The S. D. O., Panposh, held that 
0.10 acre of the suit Jand had been transfer- 
red by Charmara Oram to Rur Singh much 
before the Regulation came into force. Re- 
garding the balance of 0.08 acre, he held that 
no transfer had been established and it can- 
not be brought within the purview of the Re- 
gulation and the aggrieved party may agitate 
the matter in a competent court of law. 
Temba Oram, Etua Oram, Buda Oram, Chot 
Lundia Oram ‘and Goinda Oram filed an ap- 
pea] before the Collector of Sundargarh 


‘against the order of the S. D. O.. making the 


State of Orissa, Teja Singh and Rur Singh as 
parties, The appellate authority held that 
the disputed lands had been transferred by 
sale by the scheduled-tribe members in favour 
of Rur Singh after the Regulation came into 
force and accordingly such transfers were null 
and void. He found that 0.14 acre of the 
disputed land was in possession of Rur Singh 
and 0.04 acre was in possession of Teja Singh. 
Rur Singh did not appear at the appellate stage 
nor has he filed any writ application challeng- 
ing the finding of the appellate authority. Teja 
Singh has filed this writ application challeng- 
ing the legality and propriety of the finding 
of the appellate authority regarding 0.04 acre. 


2, Mr. P.:V. Ramdas raised two con- 
tentions:— 

(i) The Adibasis were not parties to the 
original proceeding and consequently an ap- 
peal at-tneir instance before the Collector of 
Sundargarh was not maintainable. The Col- 
ector exercised his jurisdiction illegally -in 
dealing with the appeal. 


- fii) There are no materials on record to 
show that the Adibasis at all transferred the 
disputed 0.04 acre which has been found to 
be in possession of Teja Singh by the appel- 
late authority. 


_ Mr. Mohanty, on the other hand con- 
tends that even though the Adibasis were not 
parties to the original proceeding they ap- 
peared therein in response to the notice and 
gave evidence. Their interest was directly 
and adversely affected by the disputed, lands 
having been occupied by Teja Singh and Rur 
Singh and as such an appeal at their instance 


` 
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was maintainable, He further contended that 
though five of the scheduled tribe members 
were the appellants, in the writ application 
only Temba Oram was made party and the 
other four appellants had not been impleaded 
as parties, 
final and conclusive in favour of the other 
four members, namely, Etua Oram, Buda 


Oram, Chot Lundia Oram and Goinda Oram, 


and if this court interferes in exercise of the 
_ jurisdiction under Articles 226 and 227 of 


the Constitution, then there will be two in- 


consistent orders in one and the same proceed- 


ing and as such this court. would refuse :to- 


exercise the jurisdiction. 


o g3. The finding of the: appellate au- 
thority is that 0.04 acre out of the disputed 


land is in possession ‘of Teja Singh which he- = 
purchased ` 


‘purchased from Rur`Singh who 
ithe same from the scheduled tribe members 
‘subsequent to the coming into force of the 
‘Regulation. This finding has become conclud- 
led and final in favour of Etua, Buda, Chot 


;Lundia and Goinda, Even if we examine the. 


[materials on the record and come. to the con- 
‘clusion that the finding is based on no evi- 
idence, still we cannot interfere in exercise of 
Ithe jurisdiction under Articles 226 and’. 227 
lof the Constitution as a reversal of the order 
of the appellate authority in’ favour of- Teja 


ISingh would result in two inconsistent orders. 


ibeing passed in one and the same proceeding. 
The writ application is liable to be dismissed 
on this simple ground. It is, therefore, not 
necessary to examine the merit of the conten- 
tion urged by Mr. Ramdas that the factual 
finding of the appellate authority is based on 
‘no evidence, . ” 


The contention that the appeal 


4. 
filed’ at the instance of the scheduled tribe - 


members „before. the Collector, Sundargarh 
was not maintainable as they were not parties 


to. the original proceeding is not a correct: 


proposition `of law. It is not necessary to cite 
several decisions, The matter is concluded 
bv AIR 1971 SC 374 (Jatari Kanwar v: Golecha 
Properties). Their Lordships. held that it is 
well settled that a person who is not a party 
to the suit may prefer an appeal with the 
leave of the. appellate court and such leave 
should be grantéd if he would. be prejudi- 
cially affected by the judgment.. There can 
be no controversy that the scheduled tribe 
members would have been prejudicially affect- 
ed by the order of the origina] authority if 
they would not have been permitted to file 
the appeal. , It is, however, to .be. noted that 
thev filed no application to obtain- the leave 
of the court and the order sheet does not 
indicate that leave - of the - Court 
was expressly: granted for -filing 
the appeal. There again the difficulty of the 
petitioner is that he did not.raise such. an. ob- 
jéction before the appellate authority.: Tf an 
objection would.have been raised, the sche- 


plication for leave subsequent to the filing of 


the appeal and in the facts and circumstances- 


of this case leave would ‘have been granted 


[Pr, 1]. Sarat Chandra v. Nar asingha Rao (S, Acharya J.) 


The appellate order has become .- 


* 


and that would have regularised the matter. 
In the ‘absence of any objection: before the 
appellate authority on’ this score such au. ob- 
jection cannot be entertained in the writ. ap- 
plication. . 

. _ 9 -. The result of the aforesaid discus- 
sion is that we cannot exercise our jurisdic- 
tion under Articles 226 and 227 of the Con- 
stitution as_the writ application is not’ pro- 


perly constituted. -The application fails and is ` 


dismissed, but in the circumstances- parties 
would bear théir own costs throughout. 
N. K. DAS, J.:— I agree. 


A. i. R. g 


‚Petition dismissed. `. 


AIR 1976 ORISSA 12 
. S. ACHARYA, J. 

Sarat Chandra Patro, Appellant v. Nara- 
singha Patro.and others, Respondents. 

Misc. Appeal No. 66 of 1972, D/- 18-4- 
1975°*. 

(A) Civil P. C., (1908), Section 49 and 
Section’ 148 —- Suit for possession of house 
— Plaintiff decree-halder to recover posses- 
sion on paying compensation to defendant 
— Compensation amount deposited in execu- 
tion of decree —- On ‘appeal compensation 
amount increased —— Decree-holder directed 
to deposit balance within two months — De- 
fault by decree-holder — Dismissa] of Execu- 


Kon proceeding held was not justified. — 
' Time could be extended under Section 148. - 


AIR 1952 Pepsu 88 and AIR 1940 Pat 50 
and AIR 1960 SC 888 and AIR 1972 SC 
1371 Rel. on, l (Paras 1,; 2, 3, 4, 6) 


Cases - : Referred Chronological Paras 
AIR 1972: SC I871 = 1972 SCD 361 4 
ATR 1960 SC 388 4 
ae aoe Pepsu 88 = ILR. (1952) a 
AIR 1944 PC 46 = 71 Ind App 65. 4 
AIR 1940 Pat 50 = 21 Pat LT 849 2 2 


N. V. Ramdas and N. B. K. Murty, for - 


Appellant; R. K. Patra, for Respondents. : 
JUDGMENT—:— This is an ‘appeal by 


the plaintiff-decree holder in Title Suit No. 8 


of 1960. In.Second Appeal No. 315 of .1963 
arising out of the said suit it was found that the 


. suit house was the ‘self-acquired property ofl, | 
late Linga Patra, the husband - of plaintiff! - 


Ne 1, pat it Hea been ait on a portion of, 
the joint family property belonging to Linga 
and deferidants 1 and 2. On that finding this 
court ordered that the decree-holder would 
recover, possession of the suit house along 


with the suit site on which it was constructed 
- on paying compensation to the defendants for, 


having constructed the said house-on a ‘por- 
tion .of the joint family 





pore, in C. 
1972). 


M. A. No. 82 of 1971, D/- 15-4- 
FS/GS/C821/75/GNB 


roperty: The suit - 
: was remanded to the ‘trial court to appoint a 


Dee .*(From decision of A. K. Patra, Dist. J., ey- 
dnled tribe members. could have fled an ap-~ ` ( Jey 


dl 


4 


~ 
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commissioner to .demarcate the site 
on which the house had been zon- 
structed and te assess the valuation of the 
said site, The trial court was directed that 
after the aforesaid demarcation and valuation 
of the suit site, it would give direction for the 
payment of compensation by the decree 
holder to the defendants for constructing the 
house of the joint family property, and would 
pass necessary orders to give effect to the de- 
cision arrived at by the High Court in the 
said second appeal including the question of 
delivery of possession in favour of the pain- 
tiff. The trial‘ court assessed the valuation of 
the suit- site at Rs. '2,200/- and directed the 
decree-holder by its decree to pay half of the 
said amount, i. e. Rs. 1,100/- to defendan-s 1 
and 2 towards compensation and therecfter 
to recover exclusive possession of the suit 
house to himself.. It also decreed that the 


decree-holder would remain in joint possesion. 


of the rest of the suit land along with defen- 
dants 1 and 2. Plaintiff No. 1 deposited 
Rs. 1100/- in court on the aforesaid account. 
Defendants 1 and 2 preferred Title Apzeal 
No, 24/66 against the aforesaid decision of 
the trial court. That appeal was allowec on 
11-5-1968, the valuation of the suit site was 
increased to Rs. 3800/- and it was held that 
the decree holder was liable to pay hal: of 
the same, i, e, Rs. 1650/-, to defendan-s 1 
and 2 towards compensation within two 
months thereof. The operative portion of the 
judgment reads as follows:— 


“The respondent shall be liable to pay 
Rs. 1650/- as compensation to the appellants. 
On payment of such compensation within two 
months hence the respondent shall be entitl- 
ed to recover exclusive possession of the 
double storied house and the site over which 
the said building stands.” 


2. Admittedly, the decree-holder has 
started the Execution Proceeding No. 35/66 
and in that proceeding the decree-holder had 
deposited Rs. 1100/- on 30-9-1966, After the 
decision in Title Appeal No. 24/66, the de- 
cree-holder could not deposit the 
compensation amount of Rs. 550/- within the 
period of two months as’ mentioned in the 
operative portion of the order of the appellate 
court. Thereafter the defendants filed M. J. 
C. No, 6/71 and contended that the above- 
mentioned execution proceecing was not main- 
tainable as the entire amount of Rs. 1620/- 
had not been paid within two months as 
directed by the District Judge in T. A. No. 
94/66. The Subordinate Judge in seisin of 
the execution proceeding dismissed the said 
M. J. C. holding that the time stipulatec in 
the appellate court’s order was meant only to 
facilitate payment by the decree-holder of 
the aforesaid compensation amount and not 
for any other purpose. The subordinate 
Judge further held that non-payment of the 
compensation amount or a part thereof within 
the time prescribed in the appellate court's 
order did not render the decree ineffective 
or not executable for all times to come, 


Sarat Chandra-v. Narasingha Rao 
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3. The defendants filed Miscellaneous 
Appeal No, 82/72 in the court of the District| 
judas against the aforesaid decision of thel 
Subordinate Judge in M. J. C. No. 6/71 and! 
the District Judge allowed the said appeal by 
holding that the executing court could not 
ignore the prescribed time fixed for the pay. 
ment of the compensation amount and it could 
not go behind the terms of the decree and 
could not make a new decree under the guise 
of interpreting the court’s decree. As the 
balance compensation amount of Rs. 550/ 
had not been paid by the decree-holder with- 


in the stipulated time, the, District 
Judge dismissed the execution pro- 
ceeding holding that the decree-holder 


was not entitled to recover possession of the 
suit hous2 and the site due to the non-pay- 
ment of the aforesaid balance compensation 
amount in time. This appeal has ‘been prefer- 
red against the said decision of the learned 
District Judge. i 

4, Mr. Ramdas, the learned counsel 
for the appellant, contends that the above- 
mentioned decision of the District Judge and 
the reasoning on which the same is based are 
entirely illegal and incorrect and ‘are liable 
to be set aside. Mr. Ramdas submits that ad- 
mittedly the decree-holder had deposited 
Rs, 1100/- in the execution case in accord- 
ance with the decision and direction dated 
27-4-1966 of the trial court, and that the time 
specified in the decision dated 11-5-1968 of 
the appellate court in T. A. No, 24/66 could 
not be adhered to due to the death of the 
original decree-holder and various other diffi- 
culties in the family, Apart from stating so, 
he urges that merely for the non-payment of 
the balanze compensation amount of Rupees 
550/-, the execution case for the delivery of 
possession of a double storeyed house as de- 
creed in favour of the plaintiff should not and 
could not have been dismissed. He submits that 
the time mentionedin the operative portion 
of the judgment in Title Appeal No. 24/66 
is merely to facilitate early payment of the 
amount tc defendants J and 2, and that period 
of time is not the essence.of the decree and 
is not such an integral part of the same as 
would entail dismissal of the execution case 
debarring the decree-holder to take possession 
of the double storeved house.only for the non- 
payment of Rs. 550/-. Mr. Ramdas further 
contends that as the order directing paymeny 
of the aforesaid compensation amount is 
silent regarding the effect of the non-compli- ° 
ance of the same, the said direction is not 
the essence of the matter and hence the court 
below on a consideration of the facts and 
circumstances of the case and the dire con- 
sequences involved in dismissing the execu- 
tion case should not have construed the order 
in the manner done by. him. In support 
of his above contentions Mr. Ramdas has cited 
the decision in Nanha v. Baroo, (AIR 1952 
Pepsu 88) wherein, on a similar question it 
has been held as fallows:— 


Petts ty hea though the Judicial committee 
gave the appellants six months to deposit the 
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amount and oraered that they can get the 
possession of the land only if the deposit is 
made, the judgment is silent as regards the 
effect of the appellants’ failure to deposit the 
amount. This makes me think that time fix- 
ed for {he deposit was not the essence of 
the matter, and even though the deposit was 
not made within time the appellants’ right to 
obtain possession was not altogether. lost. 
Different, however, would have been the con- 
dition if it had been laid down by the. Judi- 
cial. committee that if deposit was not made 
within time the appellants’ suit for posséssion 
or the land shall stand dismissed or that they 
would be debarred from taking the possession. 


It was urged by the respondents’ coun- 
se] that when time is once fixed for perform- 
ance of a certain act in a decree it cannot be 
extended under Section 148. This is no 
doubt the general rule, but there are excep- 

tions to it. In this connection I cannot do 
~ better than to refer to a Bench decision of 
the Patna High Court, Surajmal v. Bhuban- 
eshwar Prasad AIR 1940 Pat 50. It was held 
that “though general rule is that where a 
party is required to, do something under. a 

ecree the time-limit is prescribed for doing 
it, the court which passed the decree has no 
jurisdiction to extend the time limit but it is 
subject to the qualification that where the 
decree or order which fixes the time is not 
intended to be final and the court still re- 
tains confro] over the proceedings the court 
may extend time under Section 148. ` It was 
further held that whether the court still retains 
control over the proceedings or not must be 
determined upon the nature of the proceed- 
ings and the order passed. therein. In the pre- 
sent case, absence of any order on the part 
of the Fudicial Committee that if the appel- 
lants do not deposit the amount within time 
they would lose right to obtain the posses- 
sion of the land makes me think that its in- 
tention was that their direction in so far as 
it related to the time fixed forthe deposit of 
the amounf was not final and it was intended 
that the court should still retain control over 
the proceedings.” - ’ 


to that effect indicates that the court wanted 
that the said amount should be paid within 
that time so that the matter pending in court 
for a long time can be finally disposed of 
without unnecessary delay. In the context 
and perspective of the facts and circumstances 
of this case the specification of time in the 
said order does not appear to be the essence 
of the said order. The -Court below 
fbas proceeded on the basis that the 
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executing court cannot aczept payment of the 


said amqunt after the aforesaid time prescrib- 
. ed in the decree, as the executing court cannot 


under any circumstance or event ignore the 
time prescribed in the decree for the payment 
of the same. It also observes that it is the 
duty of the executing court to-give effect to 
the terms of the decree and it has no power 
in any event to go beyord its terms. That no 
doubt is the general rule, but there are excep- 
tions to the same, In this connection the ob- 
servations in Surajmal Marwari’s case (AIR 


1940 Pat ‘50) referred to in the decision in - 


Nanha’s case (AIR 1952 Pepsu 88) quoted 
above may be seen, The executing court is 
not merely to execute the decree as an au- 
tomaton and/or in a mechanical manner and 
in certain cases itis the Cuty of the executing 
court to properly construe the decree in order 

e true import and effect of the 
same, so that it can proceed to execute the 
decree ‘in its true and correct perspective giv- 
ing full effect to the same. In Toponmal 
Chhotamal’s case (AIR 1960 SC 888) it has 
been held: 


“For the purpose of interpreting a de- 
cree when its terms are embiguous, the’court 
would certainly be entitled to look into the 


pleadings and the judgment: See Manakchand - 


v. Manoharlal, 71 Ind App 65 = (AIR 1944 
PC 46),” : 


In Bhavan Vaja’s case (AIR 1972 SC 
1371) their Lordships of the Supreme Court 
have observed :—- 


“19. It is true that an executing court 
cannot go behind the decree under execution. 


‘But that does not mean that it has no duty to 


find out the true effect of that decree. For 
construing a decree it can and in appropriate 


cases, it ought to take in-o consideration the - 


pleadings as well as the proceeding leading 
upto the decree. In order to find out the 
meaning of the words employed in a decree 
the court, often has to ascertain the circums- 
tances under which those words came to be 


. used. That is the piain duty of the execution 


court and if that court fails to discharge that 
duty it has plainly failed to exercise the juris- 
diction: vested in it, Ev-.dently the execution 
court in this case thought that its jurisdiction 


began and ended with merely looking at the’ 


decree as it was finally drafted. Despite the 
fact that the pleadings as well as the earlier 
judgments rendered by the Board as well as 
by the appellate court had been placed be- 
fore it, the execution ccurt does not appear 
to have considered those documents.” 


5. In the present case, after a che- 
quered career the plaintffs suit for a decla- 
ration of title and delivery of possession of a 
double-storeyed house and the site on which 
it stood was decreed. As ber the compensation 
assessed. earlier by the trial court, the decree- 
holder deposited Rs. 1103/- to be paid to de- 
fendants: 1 and 2 as compensation for their 
share, Subsequently, on appeal against the 
said order, the appellate court directed pay- 
ment of Rs. 550/- more as compensation 
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amount on the ‘aforesaid account. This 
amount of only Rs. 550/- could not be paid 
by the, decree-holder, within the presczibed 
time granted by the appellate court. As scated 
above, the appellate court while speci-ying 
the time to deposit the said balance amount 
did not pass any peremptory order regarding 
the effect of the appellant’s failure to deposit 
the amount within that time. Dismissal of the 
execution proceeding only for the non-pay- 
ment of a smal] amount of Rs, 550/- would 
be of dire consequences to the decree-holder 
for thereby he would for all times to come 
lose his right and title to the double-storeyed 
building for which the plaintiffs had to fight 
out this lJong-drawn litigation for quite a 
number of years. ; 


6. Considering all the facts anc cir- 
cumstances of the case and on a proper con- 
struction of the above-quoted operative por- 
tion of the order passed in Title Appeal No. 
24/66, I am firmly of the opinion that the 
time limit specified therein is not 
the essence of the matter decided by 
the court nor of the decree passed therein, 
and it can be extended in order to give due 
and full effect to the decree passed in this 
suit, Therefore, the court below, in the facts 
and circumstances of this case, was not ct all 
justified in dismissing the execution proceed- 
ing merely for the non-payment of the afore- 
said balance compensation amount within the 
said period of two months, only on the ground 
that it could not go behind the written terms 
of the decree. 


re On the above considerations. the 
impugned order is set aside and the Miscel- 
laneous appeal is allowed with costs. The 
executing court: after receipt of the lower 
court records should direct the decree-helder 
by notice to pay the aforesaid balance com- 
pensation amount within a reasonable time, 
and thereafter proceed to dispose of the exe- 
cution proceeding in accordance with law. In 
case the decree-holder does not deposit the 
said balance amount within the time fixed by 
the executing court that court will be free to 
pass any lawful order as it deems fit and 
proper on that matter. 


The L. C. R, be sent back immediately. 
Appeal allowed. 


AIR 1976 ORISSA 15 
G. K. MISRA, C. J. AND N. K. DAS, J. 


M/s. Utkal Automobiles (P) Ltd., Ap- 
pellant v. Biraja Prasad Roy, Respondent. 


A. H. O. 26 of 1973, D/- 28-2-1975.* 


(A) Contract Act (1872), Ss. 10 and 73 
— Contract for supply of trucks on prierity 
basis —- No supply of truck by manufacturer 


(From decision of B. K. Ray, J. in F A. 
No. 96 of 1966, D/- 19-10-1973). 


FS/GS/C307/73/CWM 


Utkal Automobiles (P) Ltd. v. B. P. Roy (Das J.) 
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to defendant-dealer during relevant period — 
Held no breach of contract on part of ge- 
fendant — Non-production of stock register 
—— Adverse inference, held, could not be 
drawn against defendant in the circumstances. 
F. A. No. 96 of 1866, D/- 19-16-1973 (Orissa), 
Reversed. (Evidence Act (1872), S. 114). 


The plaintiff placed orders for 2 trucks 
with defendant, and took steps for delivery. 
on special priority basis. The first truck was 
supplied on priority basis to plaintiff. As 
the second truck had not been supplied 
the plaintiff’ filed the suit for recovery of 
damages for non-supply of the truck in 
time. . (Para 6) 

Heló that as no truck was - supplied 
by the manufacturer to the defendant during 
the relevant period there was no breach of 
contract on the part of the defendant. The 
plaintiff was not entitled to the relief claim- 
ed. F. A. No. 96 of 1966, Dj- 19-10-1973 
(Orissa), Reversed. Case- Jaw discussed, 

f (Para 12) 

The best document for the supply of 
truck was available with manufacturer. 
Plaintiff did not take -any step for produc- 
tion of the document by the manufacturer 
to show that in fact truck was supplied to 
the defendant in the relevant period. No 
adverse inference could be drawn against the 
defendant for non-production of the stock 
register inasmuch as the same was not called 
for by the plaintiff. (Paras 10 & 15) 

As the plaintiff did not call for the best 
evidence adverse inference should be drawn 
against him. (Paras 10 & 16) 

Even assuming that adverse inference 
could be drawn against the defendant for 
non-production of the stock register though 
not called for, the adverse inference to be 
drawn against the plaintiff for not calling for 
the relevant document from the manufac- 
turer would counterbalance the adverse infer- 
ence to be drawn against the defendant for 
non-production of its stock register. 

(Para 17) 
Cases Referred: Chronological Paras 
(1969) 73 Cal WN 279 ° 9 
AIR 1967 SC 1134 = (1967) 1 SCR 153 9 © 
ene Madh Pra 129 = 1958 Jab LJ _..- 
9 


L. K. Dasgupta and S. K. Dey, for, Ap- 
pellant; 5. C. Mohapatra for R. Mohanty, 
for Respondent. 


DAS, J.:— Plaintiff filed the suit for 
recovery of damages of Rs. 9,300/- from 
the defendant at the rate of Rs, 300/- per 
month from 24-12-1961 to 20-7-1964 for non-, 
supply of a truck in time. Plaintiff’s case 
may be stated in brief. He is ‘A’ Class con- 
tractor executing works under the State Gov- 
ernment and was in urgent need of 2 trucks 
for his business. Defendant is the dealer of 
Tata Mercedes Benz trucks (hereinafter 
called the TMB trucks). - Plaintiff placed 
orders with defendant for. supply of 2 TMB 
trucks of 1.812/42-165 wheel base model 
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and payment was to be made on delivery of 
the truck. Defendant acknowledged receipt of 
plaintiff's 2nplication and registered his name 
allotting him serial number C-195 and C-196. 


Plaintiff also deposited Rs. 2,000/- for each 


truck in the State Bank of India as guarantee. 
Plaintiff moved the State Government through 
Chief Engineer for delivery of the trucks to 
him on priority basis. Government sanc- 
tioned delivery on pricrity basis ‘and the 
manufacturer Tata Engineering, and Locomo- 
tive Company (hereinafter: -described as 
TELCO) was informed accordingly. TELCO 
also, intiniated that plaintiff would be suppli- 
ed with 2 TMB trucks” on special priority. 


Defendant supplied one truck to plaintiff, but’ 


subsequently’ did not supply the other truck 
in:. spite of several correspondence. There- 
- after defendant asked plaintiff if he was 
. willing to accept the alternative model. Plain- 
tiff agreed to it and asked if that could be 


supplied within 30 days from the date of ` 


receipt of plaintiff’s letter, but defendant re- 
mained silent. No truck was supplied to 
plaintiff even though notice was sent through 
his Advocate. Plaintiff claimed damages as 
defendant knowingly and deliberately de- 
faulted in complying his part of the con- 
tract. 


2. Defendant’s case is‘as follows :— 


There was’ no completed contract between ' 


the, parties for supply for trucks: One truck 
was supplied on priority basis; but-no second 
vehicle was received by defendant from the 
manufacturer. Thereafter National emer- 
gency was declared and under the Commer- 
cial Vehicles (Distribution: and Sale) Control 
‘Order, 1963 distribution of Vehicles was 
- banned. According to this order plaintif 
was not entitled to any preference and as the 
serial number of plaintiff was changed, nc 
Vehicle was supplied of any model within 
the period. The’ bank guarantee of plaintiff 
expired on 20-7-1964.. (The date on which 
the suit was instituted’ and the plaintiff. did 
not renew the guarantee and hence the de- 
fendant. is not responsible for any “breach of 
contract nor is' liable to pay any damages.. 


. 3. -The trial court held that’ there was 
no cContract_for sale o? 2 TMB trucks tc 
plaintiff and dismissed-the suit. Plaintiff ap- 
pealed : against this decision. “The learned 
Single Judge held that the defendant is bounc 
by the contract to supply of 2 TMB trucks 
to the plaintiff Defendant was in possessior 
of the second truck for supply to the plaintiff 
and did not supply- the same. As against this 
decision defendant has come.up in appeal. 

4, The quantum of damages is ° no: 
disputed. 


5, The appellant contends that there. 


was no contract between the parties to sel 
2 TMB trucks on priority basis and defend- 
ant was not in possession of the second truck 
which it had to supply inasmuch as no sup- 
ply has been made by thé manufacturer. 
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: 6. There is no dispute between the 
parties that the plaintiff placed orders for 
2 TMB trucks with defendant, plaintiff also 
deposited Bank guarantee for the same, he 
applied to che Government through the Chief 
Engineer for delivery on special priority basis, 
Government informed the manufacturer 
(TELCO),- the manufacturer 


the plaintiff on- priority basis, | 
truck was supplied on priority. basis to 
plaintiff on 24-12-1962 and,the second truck 
has not been supplied. It. is. contended by 
the defendant that there was nọ, contract for 
supply of trucks on priority basis,- inasmuch 
as . plaintiff moved the Government and 
Government informed the manufacturer 
(TELCO) who informed the defendant to sup- 
ply 2 trucks to plaintiff on priority basis and 
so there .was no direct contract between 
plaintiff- and defendant on this term. This 
contention has no force. There is no dis- 
pute that defendant agreed to.supply 2 trucks 
to the plaintiff on application by the latter 
and defenddnt was bound to supply the trucks 
according to directions of the manufacturer 
and ‘the manufacturer directed defendant to 
supply 2 trucks on priority basis and de- 
fendant in his turn also intimated plaintiff 
accordingly. Defendant also supplied the first 
truck to the plaintiff on priority basis. Sub- 
sequently, also defendant has never repudiat- 
ed this arrangement, on the other hand, 
letters issued by the defendant clearly- esta- 
blish that defendant had undertaken to supply 


truck to -the plaintiff on priority basis. It 


is also not disputed that when trucks of the 
particular make for which plaintiff had placed 
orders were not available, the defendant asked 


plaintiff if he was willing to take an alter- . 


nate model. Defendant also wrote to the 
manufacturer that it was not in a position 
to supply the second truck on priority basis 
to the plaintiff as the truck had not been 
supplied by the manufacturer. We agree 
with the finding of the learned Single Judge 
that there was a contract between the plain- 


tiff and defendant for supply of two TMB 


trucks on -priority - basis.- 


7.. The next -question that arises for 
consideration is if defendant had received 
any truck from TELCO for supply of the 
second truck: and did not supply the same 


..to the plaintif.. The learned Single Judge 


has held that from Ex-79 it would appear 
that defendant -was: already in possession of 
a truck and accordingly intimated the plain- 
tif,- and defendant did not produce papers 
of his head office which was within its special 
knowledge to show that no truck was re- 
ceived during that period and as such ad- 
verse inference is to be drawn’ against de- 
fendant. . : 


§. ` Defence contention is that Ex-79 
does not show: shat defendant was already 
in possession oi the second truck. It on 
the other .hand shows that defendant was 
expecting the consignment. 
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parties: -that supply would be -made - to- 
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l - SINHA, JJ. 

Shri Mahabir Rice and Flour Mills, 
Petitioner v. The State of Bihar and an- 
other, Respondents. 

Civil Writ Jurisdiction Case No. 525 
of 1975, D/~ 6-5-1975. 


(A) Bihar Rice and Paddy Procure- 
ment Order 1974, Clause 14 (1) — Peti- 
tioner Mill carrying on Rice miling ope- 
rations, not on its own behalf tut only 
on’ behalf of customers — Order for levy 
under Clause 14 (1) from the petitioner is 


unsustainable. ‘Para 3) 
Cases Referred: Chronological Paras 
C. W. J. C. No. 624 of 1975, C- 25-2- 
1975 (Pat) 3 
C. W. J. C. No. 615 of 1968. D/- 17-12- 
1968 (Pat) 3 
G., C. Bharuka and Vilay Pratap 
Singh, for Petitioner: Tara Kant Jha, 
Standing Counsel 1, with P. N. Jha, for 
Respondents. 
ORDER:— This application by 
Messrs. Shri Mahabir Rice ard Flour 


Mills — a partnership firm, und=r Arti- 
cles 226 and 227 of the Constitution of 
India.-is directed against the notice, dated 
the 29th of November, 1974 (Annexure 1) 
issued by the Subdivisional Officer, Jam- 
tara (respondent No. 2), demancing one 
thousand quintals of rice as levy from it 
for the procurement year 1974-75, under 
Clause 14 (1) of the Eihar Rice an= Paddy 
Procurement Order, 1974 (hereinazter re- 
ferred: to as the Procurement Orce2r). 


2.. In order to appreciate the point 
involved in this application. it will be 
necessary to state. briefly, the facts as 
stated by the petitioner in the aprtication. 
The petitioner is a firm carrying or mani- 
facturing business of rice during the kha- 
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rif year 1974-75 only on customers’ ac- 
count. It was further stated in paragraph 
one of the application that the petitioner 
had not at any point of time any quantity 
of rice or paddy on its own account during 
the said Kharif year; since the petitioner's 
licenee was cancelled by order dated the 
18th January, 1975, it had stopped ` its 
milling operations even on customers’ a- 
count which it was carrying on. In spite 
of the facts stated above, the petitioner 
mentioned in paragraph three of its appli- 
caticn that the firm was served with the 
impugned notice. Afte- the receipt of the 
impugned notice, the petitioner fica an 
application before the Subdivisional Offi- 
cer (respondent No, 2) stating. inter alia, 
that it was not liable to deliver one thou- 
sand quintals of rice as levy since it had 
no boiling or drying facilities and had no 
such opportunity in the mill and. further 
stating therein, that it did not produce 
rice on its own account but it produced 
rice on customers’ account. A copy of 
the said application is marked as Annex- 
ure 2, 


3-A. A counter-affidavit has been 
filed on behalf of the respondents, viz.. the 
State of Bihar through its Secretary in 
the Department of Supply and Commerce 
(respondent No. 1) and the Subdivisional 
Officer. Jamtara (respondent No. 2}. The 
relevant portion of the counter-~affidavit 
is to be found in paragraphs 5 and 6 
which reads thus: ` 


*(5) That with regard to the state- 
ments made in paragraph 4 of the writ 
petition, it is stated that it is not a fact 
that the, petitioner has no drying and 
boiling facilities in his mill. The peti- 
tioner’s mill dehusks paddy of its partner 
firm ie.. M/s. Ram Chandra Gopiram ard 
for all the practical purposes both are 
joint. : 


(65) That with regard to the state- 
ment made in paragraph 9. it is stated 


2 Pat. Nagar Khan v. Gopi Ram 


that the petitioner's contention is irrele- 
vant as he has a single huller rice mill, 
having drying and boiling facilities,” 


3. Learned Counsel appearing on 
behalf of the petitioner has assailed the 
impugned notice, chiefly, on the ground 
that clause 14 (1) of the Procurement 
Order did not apply to the case of the 
petitioner who was not-carrying on mill- 
ing operations on its own behalf, but it 


was carrying on milling operations caly | 


on behalf of the customers. Learned 
Counsel pointed out (referring to the 
above paragraphs of the counter-affidavit) 
that it has not been stated on behalf of 
the respondents that the retitioner was 
carrying on milling operations on its own 
behalf, Therefore, according to him, the 


facts stated in this regard have not been ° 


controverted in the counter-~affidavit. In 
order to find support to his contention 
that clause 14 (1) of the Procurement 
Order is not. applicable in zhe case of the 
petitioner, he has relied upon an unre- 
ported judgment of this Court in C. W. J. 
C. No. 624 of 1975. decided on 25- 2-1975 
(Pat). In our opinion, the contention of 
learned Counsel for the petitioner is 
well founded. In the aforesaid case, 5, N. 
P. Singh, C. J. and S. K. Jha, J., while 
dealing with the provision contained in 
Clause 14 (1) of the Procurement Order, 
1974, considered the judgment in C. W. 
J. C. No. 615 of 1968 (Pat) and analogous 
cases, dated 17-12-1968, ard observed: 


“In view of the decision in that case 
the petitioner will not be liable to pay 
levy if it is dehusking paddy only on tne 
customér’s account and not on its otvn of 
if it is not holding any stock on ifs own 
account ” 


In the instant case also nothing on the 
record has been brought to show that the 
petitioner was dehusking paddy on its 
own account, In that view of the matter 
the impugned notice (Annexure 1) has 
got to be quashed, 


4, In the result. the application is 
allowed and the notice (Annexure 1). dated 
the 29th November, 1974, is quashed, ‘It 


is. however, made clear tnat if the peti-’ 


tioner deal in rice or paddy in any man- 
ner on its own account, it would be spen 
to the authorities concerned to take such 
legal steps against the petitioner as may 
te permissible in law. There will be no 
order for casts in this case. 


Application allowed. 


` yery of possession 
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H. L. AGRAWAL, J. 
Nagar Khan and others, Appellants v. 
a Ram Agarwala, Resncndent. - 
A F. A. D. No. 74 of 1968, D/- 25-4- 
1975.* 


{A) Civil P. C. (1908), Order 7, Rule 
3 — Suit regarding immovable property 
-~- Particulars to identify property in dis- 
pute — Duty of Court. 


It is the duty of the Court to pass 
only such decrees which can be executed 
under the machinery provided by Order 
21 with all precision and without any con- 
fusion or embarrassment either to the exe- 
cuting Court or to any other person. How- 

ever, on this ground a suit cannot be dis- 
missed, nor a plaint rejected, and jn such 
cases the Court may call upon the plain- 
tiffs to furnish more pariiculars, even to 
the extent of allowing the amendment of 
the plaint. (Para 5) 

(B) Transfer of Property Act (1882}, 
Sections 53-A and 54 — Contract to trans- 
fer under Section 53-A — Consideration 
need not pass in praesenti, 

Under the contract to transfer under 
Section 53-A it is not necessary that the 
consideration mentioned for the transfer 
of the property must pass in praesenti. 
All that is necessary is that the contract 
must be a lawful and enforceable con- 
traci, (Para 7) 


It is open. to the parties to settle the 
terms with respect to the payment of the 
consideration which can be agreed by 
parties to be paid either, at the time of 
(i) the agreement itself, (ii) execution of 
the sale deed, (iii) registration of the sale 
deed, Gv} exchange of equivalent or by 
several other modes or at eny future time 
subsequent to the execution and the re- 
fistration of the document itself. If the 
title has been ` intended zo pass on the 
execution ‘of the sale deed, the only re- 


medy in case of non-payment cf the con= - 
sideration available to a vendor is to bring 


a suit for recovery of the consideration. 
It is, therefore, not possible: to read the 
expression “contracts to transfer for con- 
sideration” occurring in Section 53-A in 
violation of the provision contained in 
Section 54. AIR 1956 Pat 308 and AIR 
1970 SC 546, Rel. on. (Para 7) 

(C) Transfer of Property Act (1882), 
Section 53-A — Delivery of possession — 
Need not necessarily be at the mstance of 
vendor. 

It is not correct to say that the deli- 
contemplated under 
Section 53-A must be at the instante of 
the vendor in part performance of the 


*(From order of Harihar Charan Chou- 
dhary. Sub. J.. Hazaribagh, D/- 5-1- 
1968). - 
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contract in furtherance of his intention to 
complete the contract, (Para 9) 


The legislature has used the expres- 
sion with regard to possession ir Section 
53-A of the Act as “and the transferee 
has, in part performance of the contract, 
taken possession of the property or any 
part thereof’, The act of giving posses- 
sion has not been left at the mercy and 
option of the transferor, but cf taking 
possession by the transferee himself, as in 
a given case, the dishonest intention may 
set in on the part of the transferor even 
before the stage for delivery of possession 
-arrives. AIR 1970 SC 546. Rel. or. 


(Para 9) 
Cases Referred: Chronological Paras 


AIR 1970 SC 546 = (1970) 2 SCR 854 


8, 9 
AIR 1956 Pat 308 = 1956 BLJR 249 7 


R. S. Chatterji and Amla Kant Chou- 
dhary, for Appellants: J. C. Sinna. Aw- 
lokiteshwar Mishra and B. K. De. for Res- 
pondent, 


JUDGMENT:— The plaintiffs appel- 
lants in this second appeal had instituted 
a suit for possession after declaration of 
their title with respect to a small strip of 
land measuring 1 1/2 decimals cnly ap- 
pertaining to Plot No. 420, Khata No 130 
of village Ramgarh, described in Schedule 
A of the plaint. 


2. The plaintiffs’ case is that they 
purchased the suit land for a considera- 
tion of Rs. 4,000/- under two registered 
sale deeds dated the 18th July. 19€0 (Exts. 
1 and 1-a) from one Lakhan Sao in pur- 
Suance of an agreement dated the llth 
November, 1959 and claim to have come 
in possession over the same. In each of 
the two sale deeds, although the boundary 
is the same, the area mentioned is 3/4 
decimal. According to the finding record- 
ed by the Courts below, on the 3asis of 
the materials on the record. particularly 
a pleader commissioner’s report, the area 
of the land within the boundaries, as men- 
tioned in Schedule A of the plaint as well 
as in the sale deeds, is approximetely 6 
decimals. The land has been skown to 
be bounded on the north by Gola Road, 
on the south by the land of the plaintiffs, 
on the east by the house of the deiendant, 
Gopi Ram Agarwala, and on the west by 
a lane and thereafter the land of the 
plaintiffs. In this way, although trie nor- 
thern and the southern boundaries are 
fixed, the disputed land has yet to be fix- 
ed east to west at any place within the 
boundaries of the area of 6 decimals men- 
tioned above. I have mentioned these 
facts in some detail as the plaintiffs’ suit 
has been dismissed on the grcund of 
vagueness in the description of the land 
in suit also. 

3. A proceeding under Sect.on 144 


of the Code of Criminal Procedure was 
started between the plaintiffs, on the one 
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hand, and the defendant, on the other, 
which. according to the plaintiffs’ case, 
was although decided in their favour. the 
defencant later on took forcible posses- 
Sion of the suit land and demolished the 
hut which was standing on a part of the 
land. The claim of the plaintiffs is being 
resisted by the defendant on the ground. 
that the owners of the plot in question 
had entered into a written agreement witn 
him on the 2nd April, 1960 (Ext. E) to: ell 
4 1/2 decimals of land, out of the afore- 
said plot, and in pursuance of the agree- 
ment, he purchased three decimals of land 
under two sale deeds executed by two of 
the owners, namely. Malo Sao and Pem- 
lal Sao. on 23-4-1960 and 14-6 1960 res- 
pectively which were quly _ registered. 
Another sale deed. which was executed 
by Lakhan Sao on 23 4-1960 (Ext F/3), 
which was also presented for registration, 
could not be registered as Lakhan Sao did 
not turn up to admit execution and sub- 
sequently he purported to sell the land 
to the plaintiffs in the name of plaintiff 
No, 2 which was wholly illegal and the 
plaintiffs did not derive anv title ther- 
under. According to the further case of 
the defendant. the area covered by the 
two sale deeds (Exts. 1 and 1/a) in favour 
of the plaintiffs is only 3/4 decimal. In 
the written statement itself, uncertainty 
and vagueness in the description of tne 
suit land was pleaded by the defendant. 


4. Both the Courts below have 
dismissed the suit on the finding that tne 
defendant being a transferee from the 
vendor of the plaintiffs, having alrtady 
taken vossession of the disputed land in 
part performance of the contract. the 
plaintiffs claiming through the defendanit’s 
transferor, namely, Lakhan Sao wre 
debarred from enforcing any right in res- 
pect of the property in pursuance of the 
provision contained in Section 53-A of the 
Transfer of Property Act and that the 
description of the suit land given ‘n the 
plaint as well as in the sale deeds was 
quite vague and uncertain Tre Court of 
app‘al below has also recorded a clear 


‘finding that the agreement for sale deed 


11-11-1959 (Ext. 3) set up by 
the plaintiffs to meet the sale deed 
of the defendant. being earlier in point of 
time to their sale deeds. was a forged and 
fabricated document and that the plain- 
tiffs were never put in possession in pur- 
suance of the same. 


5. According to the provision of 
Order 7, Rule 3 of the Code of Civil Pro- 
cedure, where the subject-matter of the 
suit is immovable property, the plaintiff 
has to describe the same with sufficient. 
particulars to identify it with boundaries 
or particulars in the record of settlement 
or survey, so that the decree, if passed, 
will be capable of execution. Both the 
courts below have devoted considerable 
attention on this question and have re- 
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corded a clear finding, as already pointed 
out above, that the descripiion of the 
property was insufficient and jt was 
difficult to fix up the same with definite- 
ness within the four boundaries mention- 
ed above. Mr. R. S. Chatterji, who ap- 
peared for the appellants in this Court, 
when confronted with this situation could 


not satisfactorily - meet the point. He,- 


however, simply contended that if it could 
be held that the defendant was not en- 
titled to resist the claim of the -plaintiffs. 


it would be a matter between the plain-. 


tiffs, on the one hand, and their vendor, 
on the other, to fix.up the area. 
is hardly any substance in this contention 
as it is the duty of the Court to pass 
only such decree which can be executed 
under the machinery provided by Order 
21 of the: Code of Civil Procedure with 
all precision and without any confusion 
or embarrassment either tc the executing 
Court or to any other person. : However, 
on this ground a suit cannct be dismissed, 
inor a plaint rejected, and in such cases 
tthe Court may call upon the plaintiffs to 
‘furnish more particulars. even to the ex- 
tent of allowing mE amendment af the 
plaint. 


6. The difficulty of the plaintiffs, 
however, is on the second question. name- 
ly. Section 53-A of the Transfer of Pro- 
perty Act. Mr. Chatterji in order to meet 
this point raised the following conten- 
tions: (i) the contract for sale‘relied upon 
by the defendant was not enforceable as 
the consideration was not paid in praesen- 
ti and. (ii) possession was not delivered 
to the defendant by his vendor, but he 
took forcible possession of the land and 
therefore the defendant was not entitled 
to the protection of this provision. 


7. Let me consider the contentions 
in seriatim, The first contention of Mr. 
Chatterji that under the contract to trans- 
fer under Section 53-A of the Transfer of 
Property Act. the consideration mentioned 
for the transfer of the property must pass 
in praesenti as, according to him. it was 
a special provision; 
have any substance, All that is neces- 
sary is that the contract must be a lawful 
and enforceable contract. In other words, 
fit must be capable of being specifically 
performed. as has been held by a Bench 
. decision of this Court in Raju Roy v. 
Kashinath Roy, AIR 1956 Pat 308. Sec- 
tion 54 of the Act defines ‘sale’ as a trans- 
fer of ownership in exchange for a price 
paid or promised or part-paid and part- 
promised. A ‘contract for sale’ has also 
been defined in the said section as fol- 
lows: 


“A contract for the sale of immova- 
ble property is a contract that a sale of 
` such property shall take place on terms 
settled between the parties.” 

According to these definitions, therefore, 
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does not appear to. 


A. I. R. 


it is manifest that it is open to the par- 
ties to settle. the terms with respect to the 
payment of the consideration which can 


.be agreed by parties to be paid either at 


tke time of (i) the agreement itself, (ii) 
execution of the sale deed, (iii) registra- 
tion of the sale deed. (iv) exchange. of 
equivalent or by several other modes or 


at any future time subsequent to the exe-| - 


cution and the registration of the docu- 
ment itself. If the title has been intend- 
ed to pass on the executicn of the sale 
deed, the only remedy in case of non-pay~ 
ment of the -consideration available to a 


‘vendor is.to bring a suit for recovery of 


tke consideration. It is, therefore. not 


Possible to-read the expression “contracis| _ 
‘te transfer - for consideration” occurring 
‘in Section 53-A of the Act in violation of 


the provision contained in Section 54 just 
referred to. There is also enough indica- 


tion in Section ` 53-A of the Act itself jn 


the express provision a little later that 
“the transferee has performed or is will- 


ing to perform his part of the contract:” 
Chatterji -failed to cite 


8. Mr. 
any authority in support of his proposi- 
tion. The Supreme Court in the case of 


= Nathulal v. Phooichand, AIR 1970 SC 


546 while laying down the conditions ne- 
cessary for making out the defence of 
part performance to an action in eject- 
ment by the owner, has indicated the fol- 


lowing four conditions; (1) that the trans~ 


feror has contracted to ‘trensfer for consi- 
deration any immovable property by 
writing signed by him or on his behalf 
from which the terms necessary to con- 
stitute the transfer can be ascertained 
with reasonable certainty; (2) that the 
transferee has, in part performance of 
the contract, taken possession of the pro- 
perty or any part thereof, or the transfe- 
r2e. being already in possession continues 
in possession in part performance of the 
contract; (3) that the transferee has done 
someé act in furtherance of the contract; 
and, (4) that the transferee has perform- 


“ed or is willing to perform his part of the 


contract. All that is required, therefore, 
with respect to the validity of a contract 
contemplated under Section 53-A of the 
Act, to be used as a shield to the action 
against him by a defendent., is to prove 
the contract. It is not disputed that the 
contract in question was for a mentioned 
consideration of Rs. 2,000/~, and according 

to the finding, a sum of Rs. 1,000/- had 
eas been received’ by Lakhan Sao 
from the defendant. It is also evident 
that the defendant took possession of the 
land in auestion, and when the document 
was presented for registration, the defen- 
dant’s vendor, namely, the aforesaid 
Lakhan Sao did not turn up. It is evi- 
dent, therefore, that the . contract relied 
upon by the defendant was quite valid 
and satisfies all the conditions of Section 
53-A.. The first contention raised by Mr. 
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Chatterji has, therefore. no substance and 
is overruled.. 

9. Coming i the second conter- 
tion of Mr. Chatterji that the delivery cf 
possession contemplated under Sec. 53-A 


must be at the instance of the vendor ts 


part performance of the contract in fur 
therance of his intention to complete ‘tha 
contract, is also of no force. Section 53-A 
was brought on the statute book in the 
year 1929 in’ order to protect the purche 
ser from any fraudulent intention cf 
the vendor after a contract was complei- 
ed and to give him relief on the principse 
that if a man has made bargain with ar- 
other and allowed that man to-act on ii. 
he will have created an equity himse-f 
which he cannot resist ‘by setting un wart 
of any infirmity (sic) and to meet situatiors 
like that. as one in the present case. that 
a vendor having already contracted with 
the defendant to sell the property fcr 
Rs. 2,000/- later on turns round when ke 
finds in the plaintiffs 
double the: amount. Advisedly, the 
legislature has used the expression with 
‘regard to possession in Section 53-A of 
thd Act as “and the transferee has, m 
part performance of the contract. taken 
possession of the property or any pact 
thereof.” The act of giving possession has 
not been left at the mercy and option of 
the transferor, but of taking possessicn 
by the transferee himself, as in a given 
ease, the dishonest 
on the part of the transferor even before 
the stage for delivery of possession az- 
rives. The second contention is not sup- 
ported from the provision of the secticn 
itself, rather it is in contrast with the sp2- 
cific provision as already indicated above. 
Reference may again be made in this con- 
text to the case of Nathulal AIR 1970 EC 
546 (supra) of the Supreme Court wich 
respect to the second condition mentioned 
thereunder, namely: 

“that the transferee has. in part per- 
formance of the contract, taken possession 
of the property or any part thereof. or 
the transferee, being already in possession 
continues in possession in part perform- 
ance of the contract.” 

10. ` The facts found by the Courts 
below, which cannot be disputed, satisfy 
all the conditions for application of tne 
doctrine of part performance of the con- 
tract as provided in Section 53-A of tie 
Act, which forms part of a substantive 
law. In other words, there was a contrect 
for sale of the land to the defendant 53y 
its admitted owner Lakhan Sao, who alo 
came in possession in part performance of 
the said agreement. which is for consice- 
ration and enforceable in law, and tne 
defendant has also established that he kas 
not (sic) always willing to perform his part 
of the contract. The Courts below hare, 
therefore. taken a correct view of the 
case and have rightly dismissed the siit. 


Achhelal v. 


a purchaser for: 


intention may set in- 


Harichand Pat. 5 


« IL This appeal, therefore, has got 
no merit and is, accordingly, dismissed 
with costs. 

‘Appeal dismissed, 


AIR 1976 PATNA 5 
MADAN MOHAN PRASAD, J. 


Achhelal Mahto and others, Appel- 
lants v. Harichand Mahto and others, 
Respondents. 


A. F. A. D. No. 119 of 1973, D/- 15-4- 
1975,* 


(A) Easements Act (1882), ‘Section 13 
— Right of way — Proof — Establish- 
pad of terminal points — Whether suffi- 
cien 


Where the plaintiff in suit for a dec- 
laration of a right of way establishes the 
terminal from which and to which the 
way runs, he is entitled to have his right 
of way declared and the right would be 
enjoyed in the way that the owners of 
the serviert tenement point out as being- 
the track over which the way should be 
enjoyed ard if no track is pointed out, 
the plaintif would be. entitled to enjoy 
the right by nearest route. In this view 
plaintiffs could not fail in respect of their 
right of way for the reason that they had 
not stated the right which was followed 
by the persons exercising the right of 


user. AIR 1934 Pat 420 and AIR 1919 
Cal 976. Rel. on. (Para 12) 
(B) Civil P. C. (1908), Section 100, 


Order 41, Rule 23 — Interference and 
grounds of remand in second appeal — 
Suit for establishment of right of way — 
Non-consideration of pleader commis- 
sioner’s reports, error of record and im- 
proper approach by lower appellate court 
—- Interference in second appeal — Re- 
mand. 


Where there was non-consideration 
by the lower appellate court of the evi- 
dences of the Commissioners, error of re- 
cord and improper approach to the case 
in respect of the law governing cases re- 
lating to right of way. the judgment of 
the lower appellate court cannot be sus- 
tained in second appeal in so far as it re- 
verses the decree of the trial court relat- 
ing to the claim of the plaintiffs of a right 
of easement and must be set aside to that 
extent. (Case was remanded to the court 
below to consider the entire evidence on 
record and come to a conclusion in res- 
pect of plaintiff’s claim of easement.) 

. (Para 13) 
Cases Referred: Chronological Paras 


AIR 1934 Pat 420 = 148 Ind Cas 431 12 
AIR 1919 Cal 976 = 46 Ind Cas 374 12 


*(From Order of Raniit Lal Bhagat. Ist 
Addl. Sub. J.. Darbhanga, D/- 27-1-1973). 
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S. P. Srivastava. 
Satya Nand Kumar 
Kumar, for Respondents, 


JUDGMENT:— This second appea: 
by the plaintiffs arises out of a suit {or 
declaration of their title to and confirma- 
tion of possession or in the alternative for 
recovery of possession in respect.of 1 
khata 2 1/2 dhurs of land appertaining to 
plot No. 1193 of khata No. 49 in village 
Rampur, Police Station Sarlakhi, District 
Darbhanga, or for a declaration that the 
plaintiffs had acquired a right of way over 
the aforesaid land. 


2. ° Briefly stated TA plaintiffs’ case 
is as follows:— 


It is said that the- parties’ are descen- 
dants from the same common ancestor. 
In the year 1919, the plaintiffs purchased 
lands of Plot No. 1189 -from one Mossa- 
mat Somani. This plot is situate imme- 
diately ‘north of. Plot No, 1193 of village 
Rampur in the district of: Darbhanga.’ To 
the south of Piot No. 1193. there is a 
District Board road rumning ‘east to west. 
over Plot No. 1226 Plot No. 1193 belongs 
to ‘the defendants. Mossamat Somani, it 

is said, had exchanged 1 katha 2 1/2 dhurs 
of land of Plot Nos. 1229, 1230 and 1231 
with the defendants for an. equal’ area 
thereof out of Plot No. 1193. ‘This took 
place in the year 1919, as a result of 
which the plaintiffs, when, they purchas- 
ec the land of Plot No. 1189 from Mos- 
samat Somani. 
came 


. for Appellants: 
` and Pananong 


tiffs state that they used. these lands 
partly .as passage from their house up 10 


the public road over Plot No. 1226 ard 


partly as their Bari and a place to keep 
their cattle and for them Nads and Khu- 
tas.. They, therefore, prayed for a dec- 


laration of their title to these lands and. 


for possession. They also asked for per- 


manent injunction against the defendancs - 


restraining them frorn interfering with 
their rights. By an amendment of the 
plaint. the plaintiffs further made an al- 
ternative claim to the effect that if it be 
found that the plaintiffs had no title cr 
possession as a result thereof over the 
lands in question, the plaintiffs. having 
exercised a right of way over the lands 
since the year 1919. had acquired a right 
of easement by open and uninterrupted 
user for more than twenty years. and a 
declaration to that effect Was, therefore 
prayed for. 


3. The derenan characterise the 
story of exchange as a concoction. They 
deny the alleged title and possession of 
. the plaintiffs over any portion of Plot Ne. 
1193. The plaintiffs’ case of user of right 
of way is also denied. It is said that there 
is an alternative passage towards the west 
of the plaintiffs’ house which runs north 
to south and meets the public road on 


Achhelal v. Harichand (M. M, Prasad J.) 


became entitled to ‘and: 
into possession of 1 katha 9 1/2: 
dhurs of land of Plot. No.1193, The plain- 


A.I R.. 


Plot No. 1226 and the plaintiffs are: said 
to have been using this passage in order 
to comg to the public road. It is said 
that the plaintiffs have closed that pas- 
sage and want to create a new route 
through Plot No. 1193. 


4. Both the courts. below have 
found against the plaintiffs with regard 
to the story of exchange set up by them 
as also on the question of possession of ` 
the lands which were said to be the sub- 
ject-matter of exchange. The trial court, 
however, found that although the plain- 
tiffs were not in possession of the lands 
as a result of the exchange, they § had 
proved their alternative case of having 
exercised a right of way for the statu- 
tory period and-in that.view of the 
matter they were entitled to a decree in 
respect of their claim for easement. It 
decreed the suit in that respect and 
Girected the removal of certain logs of 
wood which were alleged to have been 
kept by the defendants at the plot in 
question to ‘block the passage, In appeal, 
however, the .court below reversed the 
decree passed by the trial court. Hence 
this second appeal. 

5. It appears from the judgment 
of the lower appellate court that it 
formulated two points for decision; ` first 
relating to the question of title or pos- 
session over Plot Nc. 1193 by virtue of 
the alleged exchange and second relating 
to the question of rights of passage. As 
stated earlier, on the first point the Ad- 
ditional Subordinate Judge who heard the 
appeal agreed’ with the trial court. W'th 
regard to the second one, the rea on 
which led him to come to the conclu«ion 
contrary to that of the trial court is as 
follows:— 

“The story of exchange has been 
found to. be false. Consequently the story 
that any portion of Plot Nc. 1193 has been 
used as rasta, ipso facto becomes false 
He. however, wert on to examine whe- 
ther the plaintiffs had ever used any por- 
tion of the plot as rasta. While doing 
so, he says “the facts necessary to make 
out a case of easement of necessity re- 
mained wanting” and “in the plaint nei- 
ther any description was given nor anv 
sketch map was appended to show the > 
route of the alleged passage from Plot 
No. 1189 to Plot No. 1226 through Plot 
Ny, 1193. In a case of claim of casement 
of passage, it cannot be concéived that 
without giving anv definite. direction of 
the passage, the plaintiffs can claim a re- 
lief. The plaintiffs cannot be granted a 
relief of passage so as to wander all over 
Piot No. 1193. As a matter of fact, this 
is what has happened in this suit”, This is 
one circumstance which weighed with the 
learned Additional Subordinate Judge. 
The second is that there was an alterna- 
tive passage available to the plaintiffs and 
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the third, that in view of the admissicn 
of the plaintiffs. the story of any porticn 
of Plot No. 1193 being used as a passase 
must be false because there are obstru2- 
tions in between the house of the plain- 
tiffs on Plot No. 1189 and the public roed 
inasmuch as the bari of one Kashi Mah:o 
appears to exist at the extremity of Plot 
No. 1193, which would not allow a bul- 
2 cart to pass through at the releva.t 
place, 


6. Learned Counsel for the appel- 
lants, in view of the concurrent findinJs 
of facts of the courts below with regad 
to the question of title and possession 
over the lands in question, as a result >of 
exchange. has not challenged these fin l- 
ings. He has, however. urged that tie 
lower appellate court was not justified in 
reversing the decree of the trial court in 
ruspect of the claim of the plaintiffs of a 
right of easement, He has contend:d 
firstly that the court below has not at ¿ll 
considered the evidence of P. W. 4. fie 
pleader-commissioner and his repert 
(Ext. 3) and the cvidence of F. W. 12. a1- 
other pleader-commissioner and his rz- 
cort (Ext. 3/a), which prove the existence 
of passage on the lanc in question. He 
has next contended that while considering 
the point. the court below has not comi- 
dered the evidence of the plaintiffs’ w t- 
nesses for the purpose of finding out wke- 
ther they proved the point relating to 
the right of way. Thirdly, it is urged, 
the court below has committed ar error 
of record in reading the report (Ext 3.a) 
of the pleader-commissioner (P. W. 12); 
Fourthly, it has not considered the ques- 
tion as to whether the obstruction put 1p 
in the shape of Tati in the bari of Kachi 
was a recent obstruction or not: F’ftr y, 
the court below has not con=‘dered wre- 
ther the alternative route .was availatle 
to the plaintiffs ever since they constru:t- 
ed their house in the year 1919. In res- 
pect of the last two points, it is also sad, 
that the court below has not considered 
the reasonings given by the trial coxrt 
for coming to the conclusion contrary to 
that of the appellate court. 


It has been lastly contended that the 
court below was wrong in drawing gd- 
verse inference against the plaintiffs zor 
their failure to state the dimension or the 
exact route of the alleged passage. There 
appears to be substance jin most of fhe 
contentions. ; 


7. It is obvious from the iucg- 
ment that the court below has not consi- 
dered the evidence of the pleader-commi§s- 
sioner (P. W. 4) or his report Exhibit 3. 
It may be mentioned that on a petition 
filed by the plaintiffs, he had been ap- 
pointed, to find out the features of -he 
land in order that the application of the 
plaintiffs for an ad interim order of n- 
junction could be properly disposed of. 


Achhelal v. Harichand 


(M. M. Prasad J.) [Prs. 5-9] Pat. 7 


The report of the said commissioner was 
considered and the ad interim order sf 
injunction was mad2 absolute in preserve 
of both the parties. It appears that i 
was subsequently examined as P. W 4. 
Learned Counsel for the respondents has 
pointed out that his report was made ai a 
Stage wher proceeding was ex parte. and 
for that reason it was of no value. The 
question, however, is different viz. whe- 
ther the court below at all considered the 
evidence aforesaid. The question at tp 
whether it should have placed reliance 
thereon is a matter on which I do -nt 
Wish to express any opinion, That jt was 
for the learned Jucge to consider all the 
relevant evidence, cannot be disputed. It 
is said on behalf of the appellants that 
the evidence of the said Commissioner 
was Important inasmuch as at that point 
of time when he had inspected the land, 
he had not found any obstruction. Be 
that as it may, there is no dispute that 
the evidence of the aforesaid pleader- 
commissioner is relevant to the question 
of the right of passage and for that rra- 
Son in my view, it ought to have been 
considered, 


8. With regard to the evidence of 
the second pleader-commissioner (P. W, 
12) and his report (Ext. 3/a) learned coun- 
sel for the appellants has made a gr v- 
ance that although the said Commissioner 
had found a passage to be existing on the 
land, his evidence to that effect has not 
been considered at all. Some parts of his 
report have been considered for the pur- 
Pose of coming to the conclusion that 
there could not be existence of any 
passage. The court below has referred 
to the case map and the report (Ext 3/a) 
and found out therefrom the physical fea- 
ture of the land to show that the pleader- 
Commissioner had found the existence 
of a bari of Kashi Mahto which had a 
Tati obstructing the passage and it made 
it impossible for a bullock cart to pass. 
On this basis the court below said that 
there could not be any ‘rasta’. Learned 
Counsel has pointed out that assuming 
that a bullock-cart could not pass. upon 
the report of the pleader-commissioner, 
there was a rasta in existence through 
which at least pedestrians could pass and 
this aspect of the matter has not been 
considered by the court below. Reading 
the discussion on the point and the judg- 
ment of the court below I do find that the 
court below has not applied its mind to 
the question as to whether the pleader- 
commissioner’s evidence and the report 
support the case of the plaintiff and whe- 
ther if could be relied upon. Again it was 
the duty of the Court below to do it. 


9, There is a slight error which is 
said to be an error of record committed 
by the lower appellate court in the read- 
ing of the Commissioner’ s report (Ext. 
3/a). The court below in paragraph 10 of 


. Hes the alternative route, 


& Pat, 


its judgment said that “on the western 
end of Plot No. 119% there is a dalan fac- 
ing east.: It occupied an area measuring 
about 1 katha 8 1/2 dhurs”. 
the report it is said to occupy only 8 1/2 
dhurs, This is an obvious error of record. 
The point has some importance because 
the lower appellate court has given fhe 
reason that the total area of Plot No. 1193 
is only 1 katha 17 1/2 dhurs and it p- 
pears that the well. dalan, the Sahan, the 
khop and the khunta occupy so much of 
the area aforesaid that there could harcly 
be left 1 katha 2 1/2 dhurs, as claimed by 
the plaintiffs, to be used as passage. The 
court below has also relied on the state- 
ment of P. W. 15 in respect of certzein 
areas being occupied in the manner afore- 
said. The crux of the question was wke- 
ther the plaintiffs had exercised a right of 
way on the land in question, Surely they 
could not have exercised such a right 
through the house or a dalan of a parii- 
cular person. Whether or not they exer- 
cised such a right of passage through the 
open land was a matter for consideration 
-of the court of appeal below. 


10. There is substance in the con- 
tention that the oral evidence of tne 
plaintiffs has not been considered in re- 
lation to the point of right of passage. 
As I have quoted earlier, the lower ap- 
pellate court seemed to: think that. since 
the story of exchange was found false. 
the claim of the rignt of user ipso facto 
failed.: Perhaps in that view of the mat- 
ter, it did not consider the evidence from 
this point of view while considering the 
second point at issue, namely. the ques- 
‘tion of right of passage. 


11. It is als true that the court 
below did not consider the reasonin3zs 
which led the trial court to come to the 
conciusion that there was no alternative 
rasta available tg ths plaintiffs since the 
year 1919 up to the year 1963 when they 
purchased some portions of Plot No. 1187 
which is contiguous west of Plot No. 1189 
where the plaintiffs’ house had been con- 
structed and to the west of Plot No. 1187 
which comes 
to the south and joins the public roed 
on Plot No. 1226. The court below has 
also not considered the reason given by 
the trial’ court, namely, that the Tati 
structure put up by Kashi was, upon the 
evidence, a recent construction and. there- 
fore, of no avail to show that the plain- 
tiffs had not been exercising the right of 
passage from 1919. 


12. Learned Counsel for the ap- 
pellants has placed reliance on two deci- 
sions in the cases cf Ramhary Pal ~v. 
Nidhi Mahanty, 148 Ind Ces 431 = (AIR 
1934 Pat 420) and Lakhi Kanta Roy v. 
Raj Chandra Saha, 46 Ind Cas 374 = (AIR 
1919 Cal 976). The first case of this 
very Court in which Fazl Ali. J. (as ke 


+ 


D. Mahesari Devi v. D. Jahari Devi 


Actually in 


A.L R. 


then was) relied. on a passage from 
Katiar’s Law of Easement borrowed from 
the well-known treatise on the same 
subject by Goddard to the following 
effect: 

When the two termini are known, 
the right to the way does not fall merely 
for want of a defined track between 
them, and if the owner of the servient 
tenement does not roint out the line of 
such way, the dominant owner must take 
the nearest way he can. If the owner of 
the servient tenement wishes to confine 
him to a particular track, he must set out 
a reasonable way, and then the person is 
not entitled to go ott of the way merely 
because the way.is rough. and there are 
ruts’in it and so forth.” 


In the other case, 
cutta High Court also held that if the 
plaintiff in a suit fcr a declaration of a' 
right of way establishes the terminal 
from which and to which the way. runs, 
he is entitled to have his right of way 
declared and the right would be enjoyed 


. in the way that the owners of the servi-| ” 


ent tenement point out as being the track 
ever which the way should be enjoyed 
and if no track is pointed out. the plain- 
tiff would be entitled to enioy the right; 
by nearest route. In view of the law laid 
down in these two cases, the lower appel- 
late court was not correct in saying that 
the plaintiffs could not succeed in respect 
of their right of easement for the reason! 
that they had not stated the right which 
was followed by the persons exercising 
the right of user. 


` I3. In view. of the aforesaid non- 
consideration of the evidence, error of re- 
cord and the improrer approach to the 
case in respect of the law governing such 
cases. the judgment of the lower appellate 
court cannot be sustained in so far as it 
reverses the decree cf the trial court re- 
lating to the claim of the plaintiffs of a 
right of easement. It is.. accordingly. set 


aside to that extent. The case is remand-} - 


ed to the court below- | to consider the 
entire evidence on record and come to a 
conclusion thereafter in respect of the 
plaintiffs’ claim of easi ment. 

14, In the result, the appeal is al- 
lewed in part as indicated above. In the 
circumstances of the case, there will be 
no order as to costs. 

Appeal allowed in part. 
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MADAN MOHAN PRASAD AND 

S K CHAUDHURI, JJ. 

Dulhin Mahesari Devi, Appellant v. 
Dulhin Jahari Devi and others, Respon- 
dents. 

A. F. O. D. No. 139 of 1973. D/- 26-2- 
1975. 


HS/1S/C980/78/KNA 


a Bench of the “tie. | 


Lote 


1976 


(A) Court Fees Act 1870, Sections 19 
(it), 12.1) — Court-fee payable on memo- 
randum of appeal, not paid — Carnot be 
directed to be paid, after dismissal of ap- 
peal for non-payment, 


On dismissal of the appeal the Court 
becomes functus officio and it is nct open 
to the ‘Court to pass any order, whether 
it be in respect of the rejection of the 
plaint or in respect of the recovery of the 
deficit court-fee. AIR 1919 Pat 9 and AIR 
1957 Pat 533, Foll. (Paras 1 and 3) 


Cases Referred: Chronological Paras 


AIR 1957 Pat 533 = 1957 BLJR 36 4 
AIR 1919 Pat 9 = 4 Pat LJ 472 (FB) 4 


ORDER:— The question for consi- 
deration is whether: the plaintiff-appel- 
lant, after the dismissal of her app2al for 
non-payment of the deficit court-f2e in 
respect of the memorandum of appeal. can 
be directed to pay the deficit court-fee in 
respect of the plaint filed by her. 


2. It appears that the plainiff in- 
stituted, what she called a suit for parti- 
tion, pure and simple, and paid court-fee 
on this basis in the trial Court. The. suit 
was dismissed. Thereafter she appealed 
to this Court. The stamp reporte? re- 
ported that the suit was really a title 
suit in the garb of a partition suit and ad 
valorem court-fee was, therefore, payable 
in the trial Court as also in this Court. 
On that basis this Court passed an order 
on the 26th September, 1974, by which it 
granted three months’ time to the appel- 
lant to pay the deficit court-fee om the 
memorandum of appeal, failing which the 
memorandum of appeal was to stand re- 
jected without further reference to a 
Bench. The same time was also allowed 
to pay the deficit court-fee in respect of 
the plaint, failing which the question of 
rejection of the plaint and recovery of the 
deficit court-fee thereon was to be consi- 
dered, It appears that the deficit zourt- 
fee in respect of the memorandum of 
appeal was not paid within the time al- 
lowed and. therefore. the memorandum 
of appeal stood rejected. The quest.on of 
rejection of the plaint and recovery of 
the deficit court-fee has been referred to 
us for orders. 


3. We are of the opinion that in 
view of: the fact that the appeal itself 
stood dismissed, this Court has become 
functus officio and it is not open to us to 
pass any order, whether it be in resp2ct of 
the rejection of the plaint or in resp=ct of 
the recovery of the deficit court-fee. We 
have considered the effect of Sections 10 
Mii) and 12 (ii) of the Court Fees Act. 1870 
(hereinafter called the ‘Act’) to which 
our attention was drawn. Section E2 (ii) 
of the Act provides that whether = suit 
comes before a Court of appeal, reference 
or revision, if such Court considers that 
the said question has been wrongly de- 
cided, to the detriment of the revenue, it 
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shall require the party by whom such fee 
has -been paid to pay so much additional 
fee as would have been payable had the 
question been rightly decided. It further 
provides that the provisions of Section 10, 
paragraph (ii), shall apply in such a case. 
Secticn 10. paragraph - (ii), provides that 
in such case the suit shall be stayed until 
the additional fee is paid, and if the ad- 
ditional fee ig not paid within 
such time as the Court shall 
fix, the suit shall be dismissed. A read- 
ing of these two provisions makes jit clear 
beyond doubt that it relates to a period 
during which the appeal, reference or re- 
vision, in course of which the Court takes 
cognizance of the deficiency in court-fee, 
is pending, There is no question of stay- 
ing a suit or an appeal after it has been 
dismissed. There is no further question of 
dismissing an appeal which has already 
been dismissed, Paragraph (ii) of Section 
12 does not, therefore. answer the ques- 
tion, which has been posed before us. 


4, No provision has been cited in 
support of the view that this Court has 
any jurisdiction to order the recovery of 
the court-fee in respect of the plaint 
found to be due in spite of the fact that 
the appeal, during the pendency of which 
we could pass any order, has been dis- 
missea. _We have come across two deci- 
sions of this Court which conclusively lay 
down to the contrary. Reference may be 
made to a decision of the Full Bench in 


_ Radhika Raman Prasad Singh v. Mt. 


Janki Kuer, AIR 1919 Pat 9 and a Bench 
decision in Smt. Parvati Devi v. Dhodhi 
Lal Mahto, AIR 1957 Pat 533, which are 
on all fours with the facts of the present 
case. 


5. . In the result, this Court can 
pass no further orders in either resp ct. 
Order accordingly. ' 


AIR 1976 PATNA 9 
K. B. N. SINGH AND UDAY SINHA. JJ. 

Janki Singh, Petitioner v. The Collec- 
tor of Central Excise and others, Respon- 
dents. l 

Civil Writ Jurisdiction Case No. 535 
of 1971. D/- 7-2-1975. 

(A) Defence of India Rules (1962), 
Rule 126-L (13) — Power to summon wit- 
nesses — Rule does not require authority 
to summon witnesses in support of de- 
fence when no prayer is made by defen- 


dant, (Para 7) 

(B) Defence of India Rules (1962), 
Rule 126-HH (8), Proviso — Interpreta- 
tion — Proviso is not limited to primary 


gold belonging to certified goldsmith, 
The contention that the proviso is 
limited to the primary gold belonging to 
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the certified goldsmith. that is to say. his 
own gold is not sound. The proviso speaks 
of ‘primary gold in excess of one hun- 
dred grammes’, in his ‘Ddossession’, ‘cus- 
tody’, or ‘control’ which is wide enough 
to include all kinds of primary gold in 
possession, custody or control of a certi- 
fied goldsmith, including that belonging 
to the certified goldsmith, of purity ex- 
ceeding fourteen carats, which he may re- 
ceive and out of which he may prepare 
new ornaments, (Para 9) 

Keshri Kishore Sharan, for Peti- 
tioner; Ashwini -Kumar Sinha, for Res- 
pondents. 


K. B. N. SINGH, J.:——- In this writ 
application, the petitioner has prayed for 
quashing orders of confiscation of gold 
and gold ornaments and imposition of 
penalty of the Collector cf Central Excise, 
Patna dated the 19th June, 1965. 
(Annexure ‘1’), as also the orders of the 
Gold Control Administrator, dated the 
26th September, 1969 (Annexure ‘3’), 
and the orders of the Government of 
India dated the 25th January, 1977 
(Annexure ‘'4’), refusing to interfere with 
the orders of the Collector. 

2. The petitioner has stated in 
the writ application that he is a poor 
Karigar (certified goldsmith) and has beén 
doing the work of repairing and making 
gold ornaments from old ornaments sup- 
plied by the customers, At the place 
where the p¢titioner worked. other Kari- 
ga’: (certified goldsmiths), namely, Ram- 
chandra Prasad, Baleshwar Prasad and 
Sarioo Lal, were also doing similar work 
of their own customers, as the petitioner. 
None of these workers were subordinate 
to one another and they earned their 
charges from their respective customers 
' for the work done by each of them, On 
the llth April, 1964, some officers of the 
Central Excise visited the premises where 
the petitioner and the other three Kari- 
gars used to work and seized 474.207 
grammes of meited gold and ornaments. 
They also seized a piece of primary gold 
bearing foreign marks, weighing 116.659 
grammes from the possession of Ram- 
chandra Prasad. The Officers also forc- 
ed the petitioner to sign some statements, 
which were written aczording to their 
dictation. Thereafter, snow cause. notices 
were served on the petitioner as well as 
the other three Karigars, alleging contra- 
vention of Rules 126-C, 126-G (3) and 
126-HH of the Defence of India Rules, 
1962 (hereinafter referred to as the Rules). 
Notices were also served on the petitioner 
and the other three Karigars for the alleg- 
ed contravention of Section 11 of the Cus- 
toms Act and Rules 126-F, 126-H and 
126-I of the Rules. The first set of noti- 
ces related to the seizure of 474.207 
grammes of gold and ornaments and a 
proceeding was initiated before the Col- 
lector of Central Excise, Patna, in this 
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regard, The second set of notices related 
to the seizure of primary gold piecé, bear- 
ing foreign marks, and a proceeding in 
this regard was started before the Assis- 
tant Collector of Central Excise, Patna. 


‘It is the petitioner’s case that he and the 


other two Karigars filed their show cause 
before the Collector of Central Excise, 
Stating that the petitioner held gold- 
smith's certificate dated the 21st January, 
1964. to make ornaments from old orna- 
ments supplied by the 
other three Karigars also had similar cer- 
tificates and the seized gold and the gold 
ornaments, weighing 474.207 grammes 
were the ornaments made or in the pro~ 
cess cf being made from the old orna- 
ments supplied by the various customers, 
whose names and addresses. were given 
for verification. The petitioner also pray- 
ed that the said customers be summoned 
for examination before the Collecto~ 
The petitioner’s case further is that two 
of the Karigars, namely, Sarjoo Lal and 
Baleshwar Prasad, corroborated the case 
of the petitioner before the Collector. 
Ramchandra Prasad. however, neither 
filed show cause nor appeared before the 
Collector, -A grievance is made that with- 
out summoning the customers or Ram- 
chandra Prasad, the Collector. by an order 
dated the 19th June, 1965, directed for 
confiscation of the gold and gold orna- 
ments seized, under Rule 126-M and also 
imposed a penalty of Rs. 2,000/- under 
Rule 126-L (16) of the Rules (Annexure 
‘'l’). No order adverse to the remaining 
three Karigars was passed in the proceed- 
ing. before the Collector. 


3. As regards the proceeding 
before the Assistant Collector of Central 
Excise, Patna, regarding the seizure of 
cept gold bearing foreign marks, in 

his show cause the petitioner has stated 
that the said primary gcld was not reco- 
verec from the possession of the peti- 
tioner, but it was recovered’ from the pos- 
session of Ramchandra Prasad, who was 
accountable for that. Ir- that proceeding, 
the Assistant Collector of Central Excise 
ordered confiscation of the primary gold 
under Rule 126-M of the Rules. 


4.. The petitioner filed an appeal 
against the order of the Collector of Cen- 
tral Excise before the Gold Control Ad- 
ministrator, New Delhi, and also filed 
affidavits : of ten customers (filed as 
Annexures 2 (a) to 2 (7) to the writ ap- 
plication), in support of his assertion 
about the gold ornaments being handed 
over to the petitioner by those witnesses 
for making new ornaments: as per their 
orders. The petitioner also filed an affi- 
davit sworn by him, The petitioner’s ap- 
peal, however, was dismissed by the Gold 
Control Administrator fAnnexure ‘'3’). A 
revision application filed by him before 
the Government of India was also re- 
jected (Annexure ‘4’). Thereafter’ this 
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writ application was 
these orders, 


5. On behalf of the respond2nts, a 
counter-affidavit has been filed. in which 
it was asserted that the petitioner was 
maintaining a regular workshop where 
petty Karigars were. manufacturing gold 
ornaments out of illegally acquired gold 
and two of the Karigars, Sarioo Lal and 
Baleshwar Prasad, admitted this fact. In 
the counter-affidavit it was also asserted 
that the foreign gold was recovered from 
the possession of the petitioner ani not 
Ramchandra Prasad. As a matter cf fact, 
the petitioner, in his statement befcre the 
seizing authority admitted that ell the 
gold seized was recovered from his pre- 
mises and possession. In his show cause 
before the Assistant Collector of Central 
Excise also the petitioner admitted reco- 
very of foreign gold from his pos:ession 
and the statement of the petitioner made 
at the time of the seizure was voluntar 
one. made without any threat or co2rcion. 
It was also asserted in the counter-affida- 
vit that no account was produced by the 
petitioner at the time of the seizucte io 
show the lawful possession of the gold 
and gold ornaments and the production 
of the list of the so-called custom=rs at 
the late stage, without any entry in the 


filed for quashing 


prescribed account book in this regard 
was not relevant. 
6. Mr. Keshari Kishore Snaran, 


learned Counsel appearing on behelf of 
the petitioner, has submitted tha: the 
orders of the Central Excise Authorities 
are vitiated as there has been viclation 
of the principles of ratural justizte in 
denying adequate opportunity to the. peti- 
tioner to defend himseif by the Colector 
of Central Excise. The following factors 
have been emphasised in support cf this 
contention: 

(a) Failure to secure presence oi 
Ramchandra Prasad from whose posses- 
sion foreign gold was recovered. 


(b) The customers whose names and 
addresses were filed before the Collector, 
along with the show cause, were not sum- 
moned and examined by the Collector. 


(c) The statement of the petirioner 
recorded at the time of the seizure has 
been used against him. without supplying 
a copy of the same to the petitioner. There 
does not appear to be any substanc® in 
these contentions of the learned Consel. 
From the order of the Collector of Cen- 
tral Excise, it appears that the petit oner, 
after he filed show cause, was given = per- 
sonal hearing. The other two Karigars, 
Sarioo Lal and Baleshwar Prasad. while 
supporting partially the contention ‘cf the 
petitioner, as mentioned in the cownter- 
affidavit. asserted that they were working 
for the petitioner for wages and they were 
neither keeping gold nor gold ornaments 
with them. From the copy of the show 
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cause filed by the petitioner, produced 
before us on behalf of the petitioner, it 
does not appear that any prayer was made 
to examine the ten customers nor any- 
thing has been produced before us to 
show that any prayer was made at any 
stage before the Collector to summon any 
of the customers, which was refused by 
the Collector. 


4. The petitioner’s contention that 
the ornaments in question belonged to the 
customers, was rejected by the Collector, 
in view of the statement of the petitioner 
made at the time of the seizure that the 
gold and ornaments in question were pur- 
chasea from the Patna Market. The state- 
ment used is a statement recorded in his 
own handwriting and under his own sig- 
nature, which he has not alleged in the 
show cause to have been obtained under 
any coercion. If the petitioner wanted a 
copy of that statement, he should have 
demanded the same from the authorities. 
Nothing has been produced before us to 
show that he ever wanted a copy of the 
Said statement, which was refused by the 
authorities. There was no obligation on 
the part of the Collector to summon the 
customers even without a prayer to that 
effect on the part of the petitioner, Sub- 
rule (13) of Rule 126-L of the Rules em- 
powers the authorities to summon wit- 
nesses at the inquiry, but it does not make 
it obligatory to summon all conceivabie 
persons in support of the defence, even 
without a prayer to that effect. It appears 
from paragraph 12 of the counter-affida- 
vit that efforts had been made to secure 
the attendance of Ramchandra Prasad by 
issuing notice by registered post, but it 
failed. and even the petitioner couid not 
give the home address of Ramchandra 
Prasad and only stated that he lived in 
the house of Sheolalji of Mohalla Mach- 
harhatza, who also. on being contacted, 
could not give the home address of Ram- 
chandra Prasad. It is. therefore, manifest 
that efforts were made by the Denart- 
ment to procure the attendance of Ram- 
chandra Prasad.and, apparently, as he 
had no interest in the matter. he did not 
appear. The primary gold. with foreign 
marking, has been ordered to be conns- 
cated ty the Assistant Collector and there 
has been no appeal or revision against 
that order, as admitted by learned Coun- 
sel for the petitioner. and that order has 
become final. The absence of Ramchan- 
dra Prasad, in my considered opinion, has 
not in any way prejudiced the petitioner. 
The affidavits of the ten customers were 
filed before the Gold Control Administra- 
tor. before whom the petitioner was per- 
sonally present and represented by a 
Counsel at the time of hearing. and. after 
hearing the lawyer and examining the re- 
cords, the Administrator rejected the ap- 
peal of the petitioner. His defence has 
been fully considered by the Government 
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of India also and rejected. No argument 
seems to have been advanced befure the 
appellate or the revisional authority 
about the petitioner having been denied 
any adequate opportunity to. defend him- 
self. It is, therefore, manifest that there 
has been-no violation of the principles of 
natural justice, as urged by the learned 
Counsel for the petitioner. It may be 
pointed out that every dealer is required 
to maintain accounts. as provided under 
Rule 126-G in the prescribed form: of 
gold bought or-sold. ‘This rule is applic- 
' able to a certified goldsmith also. which 
the petitioner claims to be. by virtue of 
sub-rule (7) of Rule 126-HH. A reference 
to the prescribed - Forms Nos, 7 and.8 
shows that the detailed eccounts of gold 


received have to be mainiained in regular ' 


course of business. None was produced 
before the authorities in support of > - the 
assertion that the gold or ornaments in 
question belonged to the customers. 
Those accounts were not even produced 
before us. The expression ‘gold’ accord- 
ing to the definition contained in Rule 
126-A (d) of the Rules. includes orna- 
ments also. A party having failed to com- 
ply with the requirements of the rules, 
in not maintaining accounts of the gold 
received, can hardly be allowed to com- 
plain that the principles of natural jus- 
tive have been violated by failure of the 
authority to summon customers to prove 
that the gold in question belonged to the 
customers, 

8. Mr. Sharan has further submit- 
ted that the Collector oz Central Excise, 
the Gold Control Administrator, as well 
as the Central Government, have acted 


prejudicially to the petitioner on a mis- 


taken notion that the petitioner was deal- 
- ing in foreign gold, Due to this mistaken 
notion of theirs, they were importing 
matters beyond the. scope of the proceed- 
ing before them, Learned Counsel sub- 
mitted that the foreign gold in question 
was really recovered from the possession 
of Ramchandra Prasad and not the peti- 
tioner. There is no subsiance in this sub- 
mission of the learned Counsel as well, 
A copy of the order of the Assistant Col- 
lector of Central Excise dated the Ist 
October, 1964, passed in the proceeding 
started against the petitioner regarding 
the seizure of foreign gold bar has been 
filed before us on behalf of the Depart- 
ment and there is no dispute before us 
with regard to that order. From the said 
order it appears that in reply to the show 
cause notice, the petiiioner contended 
that the foreign gold bar in question was 
given to the petitioner ‘through Ramchan- 
dra Prasad, Karigar., in the evening of 
the 10th April, 1964. jor manufacture of 
ornaments by some customer, whose name 
and address is not known to him. At the 
time of actual hearing, the petitioner was 
personally heard by the Assistant Collec- 
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tor and the stand taken at the time of 
hearing was that the foreign gold kar in 
question was handed over to the peti- 
tioner by some unknown person in the 
evening of the 10th April, 1964, whose 
name and address was not known tc him, 
and the petitioner expressed his inability 
to trace out that’ person. The Assistant 
Collector rejected the defence story as 
concocted and also rélied upon his earlier 
statement recorded on the lith April, 
1964. and held the petitioner - guilty of | 
contravention of the provisions of Rule 
126-H of the- Rules, and ordered confisca- 
There has 
been no appeal against this order oz the 
Assistant Collector and the order has be- 


. come final, as already mentioned: In ‘such 


circumstances, there is no question of the 
Collector of Excise or Administratcr or 
the Central Government acting under any 
mistaken notion about the petitioner deal- 
ing in foreign gold, as urged. 

9. Mr, Sharan has lastly contend- 


ed that there can be np question cf any 
‘contravention of Rule 126-C, as it applies 


to a ‘dealer’. whereas the petitioner is not 

a ‘dealer’, but a ‘certified goldsmith’, and 
is entitled to receive from customers gold 
ornaments for manufacturing ornaments 


-of above 14 carats purity. Mr. Sharan re- 


lied upon the definition of the term ‘dea- 
ler’ as contained in Rule 126-A (c) of the 
Rules, the relevant portion of which may 
be quoted:— 

“(e). ‘dealer’ means any person who 
carries on, directly or otherwise, the busi- 
ness of— 

(i) making, manufacturing, buying; 
selling, supplying, distributing, melting, 
processing or converting ornaments, 

(ii) buying, selling, supplying, distri- 
buting, melting, processing or converting 
gold for the purpose of making or manu- 
facturing ornaments, 
whether for cash or for deferred payment, 
or for commission, remuneration or other 
valuable consideration and includes— | 

XX XX XX : Xx” 
He next referred to the provisions of 
Rule 126-C of the Rules, which imposes a 
restriction on a dealer from making, etc., 
of oranaments of gold having purity ex- 
ceeding 14 carats. The relevant portion 
of this rule may usefully be quoted:— 

**126-C — Restriction on the. making, 
etc. of ornaments — 

(1) Save as provided in Chapter IV-A 
of this Part, as from the commenzement 
of this part— 

fa) no dealer, whether licensed under 
this Part or not, shall— 

(i) make, manufacture: or prepare, 


(ii) sell or otherwise transfer, agree 
to sell or otherwise transfer, or expose 
or offer for sale or transfer, and, 

(b) no person shall place any order 
with any dealer, whether licensed under 
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his Part or not, for the making, manu- 
acture or preparation of, any ornamen” 
iaving gold cf a purity exceeding four- 


een carats: 
19 


` XX xx xx KX 
Rule 126-E cf Chapter III of the Rules 
leals with Hcensing of dealers and re- 
iners. In the instant case we are not con- 
-erned with -he case of a dealer or a re- 
iner. It is not disputed before us tha: 
he petitioner 1» a certified goldsmith, As 
a matter of fact, the petitioner has pro- 
Juced a valic licence for the relevant pe- 
riod, renewec up to the year 1966. A cer- 
‘ified goldsm-th has been defined in Rule 
[26-A (bb), which runs as follows:— 


“(bb) ‘Certified Goldsmith’ means a 

Jealer who holds a valid certificate grant- 
əd under Rule 126-HH. recognising him 
as a goldsmith:” 
Chapter IV-4 of the Rules consists of th= 
solitary rule, Rule 126-HH. which deals 
with ‘certified goldsmiths’, relevant por 
tion of whick runs thus:— 

“(1) A dealer, who is not required b7 
sub-rule (3) or sub-rule (4) of Rule 126-5 
to make any application for the issue ot 
a licence uncer that rule and has not ob- 
tained any licence in pursuance of an ap- 
plication mace by him under sub-rule (€) 
>f that rule may. if he was carrying on 
business as a dealer for more than a year 
immediately before the commencement 
of this Part— 


(a) accept from any person, not be- 
ing a dealer or refiner. any ornament or 
ornaments heving gold or purity exceedin2 
fourteen carats for the purpose of mak- 
ing, manufacturing or preparing; and. 


(b) make, manufacture, or prepare, 
new ornament or ornaments from thet 
ornament or those ornaments so however 
that the purity and the total quantity ct 
gold contained in such new ornament cr 
ornaments d> not exceed the purity ani 
the total quantity of gold contained in 
the ornament accepted. 


(2) No such dealer shail accept any 
such ornament or ornaments for the pur- 
pose of making, manufacturing or prepar- 
ing new ornament or ornaments as afore- 
said after tha 31st March, 1964. unless he 
has before that date made application to 
the Adminis-rator in the prescribed form 
on payment of a fee of one rupee for the 
issue of a certificate recognising him as a 
goldsmith, >rovided that he shall net 
carry on business as such dealer after he 
is informed by the Administrator by 
notice in writing that his application fcr 
the issue of a certificate has been rejeci- 
ed. 

XX XX Xx xx” 
Sub-rule (7) of this Rule requires a cert- 
fied goldsmizh to maintain accounts, €s 
required under Rule 126-G as if he wes 
a licenced d2aler. Then comes sub-ru-e 


(Pr, 9.. Pat. 13 


(8), on which reliance is plaved by Mr. 
Sharan, and which reads as follows:— 


*(8) Notwithstanding anything con- 
tained in Rule 126-C a certified goldsmith 
may make or manufacture primary gold 
of a purity exceeding fourteen carats by 
melting or processing or converting any 
ornament: ` 


Provided that a certified goldsmith 
shall not have at any time in his posses- 
sion, custody or control any quantity of 
such primary gold in excess of one hun- 
dred grammes.” 


Mr. Sharan has relied on the first part of 
sub-rule (8), and contended that Rule 
126-C has no application to a ‘certified 
goldsmith’ end there is no restriction on a 
certified goldsmith in making ornaments 
having gold purity exceeding 14 carats. 
But this sub-rule, making a concession in 
favour of a certified goldsmith for mak- 
ing and manufacturing primary gold is 
not unqualified. It is restricted by a pro- 
viso to sub-rule (8), which forbids a certi- 
fied goldsmith from possessing at any time 
primary gold of purity above fourteen 
carats In excess of one hundred grammes. 
336.428 grammes of primary gold and 
137.779 grammes of ornaments of purity 
above fourteen carats were recovered from 
the premises and possession of the peti- 
tioner. This is obviously in excess of the 
quantity permissible under the proviso to 
sub-rule (8) of Rule 126-HH. Faced with 
this difficulzy, Mr. Sharan argued that the 
proviso to sub-rule (8) was limited to the 
‘primary gold’ belonging to the ‘certified 
goldsmith’, that is to say, his own gold. 
The wording of the proviso does not ad- 
mit of any such construction, It speaks 
of ‘primary gold in excess of one hun-} 
dred grammes’, in his ‘possession’, ‘cus-| 
tody’. or ‘control’, which is wide enough 
to include all kinds of primary gold in 
possession, custody or control of a certi- 
fied goldsmith, including that belonging 
to the certified goldsmith, of purity . ex- 
ceeding fourteen carats, which he may 
receive and out of which he may prepare 
new ornaments. The contention of Mr. 
Sharan is also directly in conflict with the 
provisions contained in Rule 126-1 of 
Chapter V of the Rules, where a restric- 
tion is put on every person other than a 
‘dealer’ to keep more than 50 grammes of 
primary gold. without furnishing a decla- 
ration to the Administrator. On the facts 
found in the instant case. the petitioner 
was in possession of primary gold in ex- 
cess of the permissible limit even for a 
‘certified goldsmith’, and therefore, is 
guilty of contravention of Rule 126-HH 
of the Rules, as found by the authorities. 
Besides that, on the findings, primary 
gold with foreign markings weighing 
116.650 grammes has also been recovered 
from his possession. 


a: 
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10. In the result, there is no merit 


in this application and it is dismissed, 
but without costs. 
I agree, 


UDAY SINHA, J.:— 
: Application dismissed. 
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S ANWAR AHMAD, J. 
Amarnath Singh .and others, Peti- 
tioners v. Phulwa Devi and another, Op- 
posite Parties. 


7 Civil Revn, No, 1248 of 1974, D/- 3-2- 
1975.* l 
(A) Hindu Law — Suit for partition 
— .vhr i maintenance of a female de- 
fendant admitted — Court has jurisdiction 
to order inierim maintenance pending 
suit. AIR 1972 Pat 376 and AIR 1974 Pat 
23v. hew not good law in view of AIE 
184s rai «95. 

The law on the point as to whether 
during tne pendency of a suit for parti- 
tion an oraer for ad interim maintenance 
can be passed is settled. If the right to 
maintenance is admitted, the Court. caa 
Pass an ad jnti rim order of maintenance 
duiing tue pendency of a suit. AIR 1974 
Pai 480 ana AIR 1972 Pat 376 held noi 
gua aw m .view of AIR 1948 Pat 196; 
Ēri .961 SC 218 and AIR 1924 Pat 6&9, 
Duwi; AiR 1941 Mad 55 and AIR 1968 Cal 
567 and AIR 1948 Pat 195, Rel. on. 
(Para 6) 


Chronological: Paras 
1974 BLJR 201- 


Coes Referred: 
A.n 1974 rat 280 = 
AIR iviz Pat 376 
Al 1968 Cal 567 
AIR 1961 SC 218 = (1961) 1 SCR 884 
ALK 1948 Fat 195 

AIR 1941 Mad 55 = (1940) 2 Mad LJ i 


AIR 1924 Pat 69 = 5 Pat LT 560 4 

p.ndeshwari Pd. Sinha, No. 1. for 
Petition.rs: A. K. Saran. K. B. Verma and 
S. Hoda. for Opposite Parties. 


ORDER:— 
tion in this case is that if the claim for 
maintenance is admitted, can the Court 
pass an order for interim maintenance du- 
ring the pendency cf a partition suit? 

2. In the suit for partition brought 
by opposite party Nos. 1 and 2, claiming 
one-third share, they filed an application 
under Section 151 and Order 40, Rule 1, 
Code of Civil. Procedure, for appointment 
of a Receiver or, in the alternative. to 
allow them some maintenance. In the 


Ch Fe Oa HB HR 


written statement filed on behalf of the- 


petitioners (defendants) the right to claim 
partition was denied, inter alia, on the 
ground that Ramsewak Singh, husband of 


*(Against order of Narayan Pd. Singh, 
Sub. J.. Aurangabad, D/- 2-7-1974). 
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Amarnath v. Phulwa Devi (S. A. Ahmad J.) 


The point for determina- | 
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Opposite Party No. 1, had died in the | 
year 1935, and not in 1958, and that oppo-~ 
site party No, 1, Phulwa Devi had no 
right in the joint amily properties, but 
she was entitled to maintenance. So far 
as opposite party Np. 2 was concerned, it 
was stated that she was a married lady 
and had passed out of the family by rea- 
son of her marriage. In their rejoinder 
to the petition for appointment of Re- 


`- ceiver, the petitioners denied the allega- 


tion made on behalf of the opposite party 
with regard to sale or mortgage of the 
property in suit as false and stated that 
no sufficient cause kad been made out for 
appointment of a Raceiver, They, how- 
ever, did not state therein that opposite 
party No. 1 was not entitled to mainte- 
nance. l 

3. The Court below has refused to 
appoint a Receiver but has directed that 
out of the 22 bighzs of land in dispute, 
survey plot No. 1624, having an area 


of 1.53 acres, be given for the mainten- | 


ance of opposite party No, 1 till the dis- 
posal of the suit as, in its opinion, consi- 
dering the large area involved, giving of 
1.53 acres did not seem to be unjustified. 
The present application js directed against 
this order of the: Court below, 

4, The sudmission. of learned 
Counsel for the petitioners is that there 
was no jurisdiction in the. Court ‘to pass 
an order for ad interim maintenance dur- 
ing the pendency of the partition suit. In 
support of his submission Counsel .relied 
on the decision in Ramji Gir v. Elaichi 
Devi, (AIR 1974 Pai 280) wherein it was 
laid down -that an order for grant of 
maintenance could not be passed under 
the inherent powers. Reliance was also 
placed on the dacision in Rambujhawan 
Pathak v, Gaurj Kant Pathak, AIR 1972 
Pat 376. Both thes2 decisions are of a 
single Judge of this Court, Counsel also 
relied on the decisim o the Supreme 
Court in Padam Sen v. The 
Uttar Pradesh, (AIR 1961 SC 218) In 
that case it was helj that the Court had 
no inherent powers to ‘appoint a Com- 
missioner to seize the'account books of 
the plaintiffs. The facts of this case have 
no bearing on the facts of the present 
case, In the case of Maharaj Kumar 
Gopal Saran Narayan Singh v. Site Debi, 
5 Pat LT 560=(AIR 1924 Pat 69) cited by 
learned counsel for the petitioners. it was 


held that if the claim based on a contract 


for payment of morey is disputed, the 
Court has no jurisdiction under Section 
151, Code of Civil Procedure, to order 
that the plaintiff be awarded a portion of 
the amount before ker right is establish- 
ed in the suit brought for that purpose. 


In the instant case, however, the right to 


claim maintenanze was admitted on be- 
half of the petitioners. 

5. Learned Counsel for the oppo- 
site party, Mr. K. B Verma, brought to 


State of. 
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my notice an order dated the 6th of 
.- March, 1965, passed in First Appeal No. 
65 of 1964. That appeal arose out of a 
suit for partition which had been dismiss- 
ed, but it was held by the Bench (con- 
sisting of Mahapatra and A. B. N. Sinha, 
JJ.) that apvellant No. 1 woulc be entitl- 
ed to maintenance as her husband had 
died prior to 1937. In the instant case, on 
the written statement and the show cause 
filed by the petitioners. the husband of 
opposite party No. 1 died in 1935. Per- 
haps, it was on account of this fact that 
there was no denial to the grant of main- 
tenance in favour of opposite party No. l 
either in the written statement or in the 
reioinder filed to the petition under Order 
40. Rule 1, Code of Civil Procedure. Ac- 
cording to counsel for the opposite party, 


“the law on the point is clearly laid down 


in Article 543 of the Principles of Hindu 
Law by Mulla (13th Edition). “It is to the 
effect that the manager of a joint Mitak- 
shara family is under a legal obligation to 
maintain all male members of the family, 
their wives and their children and that 
on the death of any one of the male mem- 
bers ne is bound to maintain his widow 
and his chi'dren. Similar provision is tc 
be found in Article 560-A (ibid) which is 
to the effect that a widow who has left 
the residence of her ‘deceased. husband, 
not for unchaste purposes, is entitled 
not only tc maintenance but also to ar- 
rears of maintenance from the date of her 
leaving her husband’s residence, 


6. In my-opinion, the law on the 
‘point as to whether during the pendency 
of a suit. an order for ad interim mainte- 
nance can be passed is settled, If the righi 
to maintenance is admitted, the Court 
can pass an ad ‘interim order of mainte- 
nance during the pendency of a suit, H 
was held in Sri Raiah Yenumala Latchan- 
na Dora v. Sri Rajah Yenumala Mallt 


- Dora Varu, AIR 1941 Mad 55 that there 


was no inherent power in the Court tc 
grant mainzenance if the matter was as- 
serted by the plaintiff and denied by the 
defendant end that an order for ad inte- 
rim maintenance could only. be passec 
where the allegation was admitted anc 
that the wife was also entitled to sepa- 
rate maintenance, In the case of Tarin 
Gupta Chowdhury v. Sm, Gouri Gupte 
Chowdhury. AIR 1968 Cal 567 a Bench of 
the Calcutta High Court while considering 
Section 18 of the Hindu Adoptions anc 


Maintenance Act, 1956, went so far as tc 


hold that 2ven if the matter was nol 
covered bv Section 151, Cede of Civi 
Procedure, an order for ad interim main- 
tenance in a suit should be decided witt 


-reference to the general provisions of the 


Hindu Law and the provisions containec 


«~ in the Hindu Adoptipns and Maintenance 


“T Act. 


It was also held that a claim for 
maintenance in a pending suit would no. 
be taken away by denial, i.e.. if a claim 
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for maintenance was denied that wouid 
not take away the jurisdiction of the 
Court to make interim orders in a suit 
for maintenance. The jurisdiction of the 
Court did not depend on the denial of a 
case by the defendant. It was one thing 
to say that the Court declined to make 
an order in a case where facts were dis- 
puted and quite another thing to say that 
the Court had no jurisdiction to make an 
order because the claim was contested. 
In the instant case, as already indicated, 
the right to maintenance has not been 
denied, rather it has been admitted. In 
the case of Bhubaneshwar Prasad Narain 
sinha v, Ra-eshwar Prasad Narain Sinha, 
AIR 1948 Pat 195 a Bench of this Court 
while deciding an appeal filed against the 
order of the Court below appointing a Re- 
ceiver observed — “of course, it will be 
open”, to the parties to apply to the Court 
below for such orders “as it thinks fit and 
proper for vayment to the respective” 
families of such amounts by way of 
maintenance and other “expenses as the 
Court below may direct’. By giving this 
direction, their Lordships accepted the 
principle that in a suit for partition the 
court has got a right, on proper applica- 
tion being made, to grant ad interim 
maintenance. In this view of the law 
laid down by a Division Bench of this 
Court, the two single Judge decisions 
cited on behalf of the petitioners are of no 
avail to them. 


7. On the facts to this case, 
therefore. I am not in a position to agree 
with learned Counsel for the petitioners 
that the order passed by the learned Sub- 
ordinate Judge for maintenance is with- 
out jurisdiction or tainted with illegality 
or material irregularity. The Court be- 
low was perfectly justified on the facts 
of the present case to protect the inte- 
rest of opposite party No, 1 and to see 
that she is maintained during the pen- 
dency of the partition suit. 

8. The result, therefore, is that 
the application fails and is dismissed. 
There will be no order for costs of this 
Court. 

Application dismissed. 
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Chandra Dhan Singh. Appellant v. 
aok of Bihar and others, Respon- 
en 


Appeal From Original Order No. 252 
of 1970. D/- 28-1-1975." 


(A) Constitution of India, Article 299 


(1) — Contracts — Agreements for over 


*(Against order of Ajit Nath Sarkar, Spl. 
Sub, J., Renchi, D/- 23-7-1970). 


HS/JS/D18/75/JRM 
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Rs. 50,000/- executed not by Superintend- 
ing Engineer (competent authority on be- 

haif of State Government) — If and when 
valid. 

In view of the Article there is no 
scope for any jmplied contract with Gov- 
ernment. If a contract with Government 
is not in compliance with the -Article it 
will be no contract and cannot be enforc~ 
ed either by the Government or by the 


other party to it. -As such even if all ne- 


 gotiations upto the stage of incorporating 
the terms in the agreement had been done 
between a party and the Superintending 
Engineer (the authority empowered to 
execute agreements on behalf of the State 
Government) in the absence of the ior- 
mal deed having’ teen executed by him, 
the agreement is non est, AIR 1967 SC 
203, Followed. (Para E) 


{B) Arbitration Act (1940), Section 2 
(c) — “Court” — Negotiations done and 
agreement entered into in Ranchi — Ap- 


plication under Act if maintainable in. 


_ City Civil Court, Ranchi. .- 


The section does not mean that a 


court has jurisdiction to receive an award 
only if the whole cause of action aros2 
within its jurisdiction. Thus when ths 
entire negotiations “or an agreement were 
completed and the agreement also was 
entered into at Ranchi, any action in -res- 
pect of breach of that agreement. will lie 
before the Civil Ccurt there and as such 
an application under Section 20 of the Act 
will be maintainable before that Court. 
AIR 1943 Bom 32. Followed: AIR 1954 
Pat 147, Relied on. _ (Para ô) 


Cases Referred: Chronological Paras 
AIR 1967 SC 203 = (1966) 3 SCR 919 5 
AIR 1954 Pat 147 = 153 BLJR 444 5 
AIR 1943 Bom 32 = 44 Bom LR 859 5 

S. B. N. Singh and Rana Pratap 
Singh No, 2, for Appellant; Tara Kant 
Jha, Standing Counsel No. 2, Akhileshwar 
Prasad Singh, Junior Counsel for Stand- 
ing Counsel No. 1. for Respondents. . 

S. K. JHA, J:— This is an ‘appeal 
by the plaintiff under Section 39 (1) Üv) 
of the Indian Arbitration Act (hereinafter 
referred to as “the Act’), The plaintiff 
had filed a petition in the court of the 
Special Subordinate Judge, Ranchi, unde? 
Section 20.of the Act praying that the 
four agreements entered into between the 
plaintiff and the defendants be directed to 
be filed in Court, By the impugned order 
dated the 23rd of July, 1970. the learned 
Subordinate Judge has dismissed the 
plaintiff-appellant’s application under 
Section 20. being aggrieved by which the 
plaintiff has preferred this appeal. 

2. The short facts relevant for 
the disposal of the appeal are these, The 
appellant in his petition under Section 20 
of the Act filed in zhe court below stated 
that he carried on the business of con- 
tract and an agreement dated the 4th >i 
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September, 1964, was executed by the ap- 


pellant on one side and the then Super-.; 


intending Engineer, Chota Nagpur Water- 
ways Circle, Ranchi (raspondent No. 2), 
on the other. The number of this agree- 
ment was F2-49 of 1964-65. This was in 
relation to earth work to be done by the 
appellant in Seraikela Branch canal from 


.Chainage 994 to 1209 in Rore Irrigation 


Scheme in the District of Singhbhum. 


The tender of the appellant was accept-. 
‘ed at Ranchi and the agreement was en- 


tered into in pursuance thereof and the 
value of the work to be done was about 
Rs. 3,17,592/-. a. 

There were three other agreements, 
all dated the 5th of March, 1965, bearing 
Contract Nos, F2-57, F2-58 and F2-59 of 
1964-65 for construction of some struc- 
tures in the saig canal. The appellant’s 
further case was that there was a dispute 
regarding structure -work and the appel- 
lant had stacked huge quantities of bal- 
last, boulders and chips near the work site 
and had paid advances to the labourers 
totalling: Rs. 20,000/-- The work regard- 
ing structures could not be executed due 
to the fault and laches of the State of 
Bihar and/or its employees regarding the 
dispute for payment of ‘the dues for the 
work done under the first agreement. in 
respect of the work done under the first 
agreement, if was asserted that the work 
as scheduled was changed from. place to 
place due to the change in the alignment 
of the work. 


The first ‘on account bill’ was sub- 
mitted for Rs. 35,878/- which was paid to 
the appellant. But this did not include cer- 
tain work done for hard rock and 
Mica Schist, The second ‘on account bill’ 
was for more than Rs. 1,50,000/-, which 
was duly noted in the Measurement Book 
prepared by the then - Sectional Officer 
and the Sub-Divisional Officer also sign- 


‘ed the same but later on the officers of 
. the Department resiled from the position 


and cancelled the original entries made 
in the Measurement Book. When the ap- 
pellant came to know all these, he pro- 
tested and moved the higher authorities 
in the matter.. Numerous pieces of cor- 
respondence followed thereafter, accord- 


ing to the aprellant, by him with the 
authorities in the various hierarchies of 
respondent’ No. 1. It seems, however, 


without going into all the other details 
of the matter, that according to the appel- 
iant the disputes in relation to the mat- 
vers covered by the four agreements, 
aforesaid, were still outstanding and since 
all the agreements are incorporated in one 
of the clauses the usual arbitration clause, 
it was prayed in the application filed under 


Section 20 of the Act thet the four agree- ` 


ments be directed to be filed in Court. 

3. The respondenis contested the 
application of the appellant under Section 
20 and raised two objections, firstly. that 


~on 
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there kad been no agreement between the 
parties inasmuch as the agreements in 
question were not executed by the Siper- 
intending Engineer, who alone was em- 
powered. under law to execute the azree- 
ments on behalf of the. State Government 
in consonance with the provisions of Aru- 
cle 299 (1) of the Constitution of India, 
and, secondly, that the court below had 
no jur:sdiction in the matter as it was 
rot a court competent to deal with the 
subject-matter of reference under Section 
2 (c) of the Act. 


4. ‘So far as the first objection of 
the respondents is concerned, the learn- 
ed Subordinate Judge held that ou: of 
the four agreements. which had been 
prayed to be directed to be filed. only 
three involved more than Rupees 
50,000/- with regard to which the Super- 
intending Engineer was the comp:tent 
authority to execute the deeds by aprend- 
ing his signature on behalf of the ftate. 
With regard to the remaining feurth 
agreement, however. -it was held thaz ad- 
mittedly it was an agreement for a sum 
involving less than Rs. 50,000/- and had 
‘been duly signed by the Executive Engi- 
neer (respondent No. 3), who was zom- 
petent to sign it. and this‘was in censo- 
nance with the provisions of Article 299 
(1) of the Constitution. 


With. regard to the second objection 
raised by the respondents, however. the 
court below held agreeing with the, ob- 
jection that it had no territorial iurisdic- 
tion over the matter involved in any oi 
the four agreements in question and that, 
therefore, in spite of the fact that ore ol 
the agreements involving less than 
Rs. 50,000/- was in confirmity with the 
provisions of Article 299 (1) of the Consti- 


tution vet none of the agreements could 
be directed to be filed. l 
5. Mr. S. B. N. Singh, learned 


counsel for the appellant. submitted rather 
half-heartedly that the provisions of Arti- 
cle 299 (1) of the Constitution shoulc not 
be held to be of such a mandatory effect 
as to disentitle the appellant of the tene- 
fits of the arbitration clause in the agree- 
ments which had been entered into on 
the representation of the Superinterding 
Engineer, who was undoubtedly the com- 
p2tent authority. It should, in the cir- 
cumstances, it was submitted, be taken 
as a mere lack of formality that the Su- 
parintending Engineer in spite of his oral 
agreement had not appended his signeture 
to the three agreement deeds in question. 


With regard to the fourth agreement, 
learned counsel submitted that it had been 
duly executed by the Executive Engineer, 
the validity of which has correctly not 
been rejected by the learned Subord:-nate 
Judge. Regarding this aspect of the mat- 
ter, sufice it to say that so far as the 
fourth agreement involving a sum less 
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than Rs. 50,000/- is concerned, learned 
Standing Counsel No. 1 appearing for the 
State could not combat the position that 
it was free from any blemish reparding 
compliance with the provisions of Arti- 
cle 299 (1) of the Constitution and indeed 
the finding of the learned Subordinate 
Judge to that effect could not be assailed 
by any party: But with regard to the 
validity of the other agreements involv- 
ing a sum of Rs. 50,000/- or more, the 
submission of learned Counsel for the ap- 
Serna has been stated merely to be re-i. 
jected. 


It is settled law now that in view of 
Article 299 (1) of the Constitution there 
is no score for any implied agreement or 
contract between the Government and 
any other person’ as has been held by the 
Supreme Court in the case of K. P. 
Chowdhry v. State of Madhya Pradesh, 
(AIR 1967 SC 203). If the contract be- 
tween the Government and another per- 
son is not in compliance with Article 299 
(1) of the Constitution. it would be no 
contract at all and could not be enforced 
either by the Government or by the other 
person aS a contract, Assuming, there- 
fore, that all the negotiations up to the 
stage of incorporating the terms in the 
agreement had been done between the ap- 
pellant and the Superintending Engineer, 
who was the competent authority, in the 
absence oz the formal deed having been 
executed by such a competent authority, 
the agreement must be held to be non 
est in law. That being so, there is no 
contract in so far as the three agreements 
involving a sum of Rs. 50,000/- or more 
are concerned and there being no con- 
tract there is no clause of arbitration to 
be enforced. 


6. This then brings us to the next 
question as to whether the court below is 
right in holding that it had no territorial 
jurisdiction in respect of the matter in 
quesitorn. The learned Subordinate Judge 
has referred to the definition of the term 
“Court” in Section 2 (c) of the Act and 
has come to a conclusion that the defi- 
nition cf ‘Court’ in the aforesaid statu- 
tory provision read with Section 31 of 
the Act precluded the jurisdiction of the 
court below in regard to the subject-mat- 
ter of. reference. In my view, the learned 
Subordinate Judge has committed an error 
of law in so holding on this point, Sec- 
tion 2 (c) of the Act runs as follows:— 

“2. In this Act, unless there is any 
thing repugnant. in the subject or con- 
text— : 2 x 


(c). ‘Court’ means a Civil Court hav- 


‘ing jurisdiction to decide the questions 


forming the subject-matter of the refer- 
ence if the same had been the subject- 
matter of a suit, but does not, except for 
the purpose of arbitration proceedings 
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under Section 21, 
Court.” 

The definition of ‘Court’ in Section 2 
(c) makes it clear that all proceedings 
under the Act may be taken to the Court 
which shall have jurisdiction to decide the 
questions which form the subject-matter 
of the reference, So far as the three 


include: a Small Cause 


agreements, which did not comply with. 


the provisions of Article 299 (1) of the 
Constitution, ‘are concerned, this question 


does not actually aris2 since there is no’ 


agreement at all. But in so far as the 
fourth agreement is concerned, which has 
been held to have been duly executed by 
the competent authority, namely, the 
Executive Engineer (respondent No. 3), on 
behalf of the State Government (respon~ 
dent No. 1),. the agreement has been en- 
tered into at Ranchi, the parties have ap- 
pended their signatures to the agreement 
at Ranchi and the entire course. of ne- 
gotiations culminating in the final execu- 
tion of the deed took place at Ranchi. 
Any breach in respect of such an agree- 
ment could afford a cause of action even 
at a place where the agreement had been 
executed between the parties. 


As observed by Kania, J., in the 
case of. Cursetii Jamsedji v. R. D. 
Shiralee, (AIR 1943 Bom 32), Section 2 (c) 
of the Act does not mean that a court 
has jurisdiction to receive an award only 
if the whole cause of action arose with- 
in the jurisdiction of the Court, I res- 
pectfully agree with the learned Judge 
when he says in the aforesaid case that 
under Section 2 (ec) any Court which 
would have jurisdicticn to decide the 
question arising from the subject-matter 
of the reference would’ be the proper 
Court in which the award may be filed 
and to give the Court jurisdiction it is not 
necessary that the whole cause of action 
should arise there. Tha Court has juris- 
diction to determine the subject-matter 
of the disputes between the parties also 
when the parties resid within its jurisdic- 
Pe or a part of the cause of action arises 
there. 


As was also held in the case of K. M. 
S. Mine & Mill-Owners v. Rohtas Indus- 
tries Ltd., (AIR 1954 Pat 147), suit for 
damages for breach cf contract may be 
filed where contract was made or where 
it should have been performed but for the 
breach, In the instant case, as I have al- 
ready noticed above, the entire negotia- 
‘tions and agreement were entered into at 
[Ranchi and any action in respect of breach 
of such an agreement would certainly lie 
before a competent Civil Court at Ran-« 
chi. There is thus no impediment in the 
court below. having territorial jurisdiction 
in respect of. the fourth agreement involv- 
ing a sum less than Rs. 50,000/-, 


7. The four agreements hich 
have been prayed to oe called for by the 
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appellant were admittedly distinct agree- 


ments, each independent of any other. It 


cannot in any way be said that any one 
agreement is even remotely connected 
with any other of the four agreements in 
question. It will inevitably follow that 
the decision of the learned Subordinate 
Judge in respect of the agreement in- 
volving a sum less than Rs. 50,000/- is 
erroneous and to that extent only the ap- 
real shall have:to be allowed. I must 
make it clear that either from the mate- 
rials on the record or as instructed by: 
learned counsel for both the parties, it 
kas not been possible for us to ascertain 
as to which particular agreement is in 
respect of a sum less than Rs, 50,000/-. 


8. While allowing this appeal in 
part, I would, therefore. direct that the 
aed Subordinate Judge should apply 
his mind afresh to the four agreements 
in question only for the purpose of satis- 
fying himself with the assistance of the 
parties as to which one of the four agree- 
menis in question involves a sum less 
than Rs. 50,000/- and so far as that agree- 
ment is concerned, the court be- 
low shall issue a direction for such an 
agreement to be filed in Court in pursu- 
ance of the provisions of Section 20 of 
the Act. 


9, The appeal is thus allowed in 
part but in the circumstances there will 
be no order as to costs. 


S. N. P. SINGH, C. Ju— I agree. 
Appeal allowed. 
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Deopato Kuer and others, Appellants 
v. Kamal Prasad Singh, Respondent, 


A. F. A. D. No. 341 of 1970, D/- 30-1- 
1975." ` 


(A) Evidence Act (1872), Section 91 
—— Document, where existing, alone to be 
evidence — if and when existence of un- 
ser ieveren sale deed bars proof of oral 
sale, 


The section only bars the proof of 
terms of a document otherwise than. by 
the production of that document itself. 
But the section does not exclude other 
procf of the transaction itself. As such 
when witnesses supporting a claim of oral 
sale of property depose about execution 
of a document also at the time of the oral 
sale but that document has not been re- 
gistered the bar under the section is not 
attracted for proving that oral sale. 

(Para ara 6) 


(Against order of Murli Mohan Shukla, 
lst Addl, Sub. J., Chapra, D/- 7-4-1970). 


ee 
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(B) T. _P. Act (1882), Sections 83, 
60 — Deposit of mortgage money by:mort- 
gagor — If and when redemption suit not 
maintainable for absence of notice of ten- 
der to mortgagee, ae Gece. A, 

A tender of mortgage money ander 
the section will not be valid until notice 
has been ‘duly served on the mortgagee 
but tender or deposit under the sect.on is 
not a precondition to a redemption suit. 
That suit therefore cannot be dismissed 
on the ground of absenċe of a previous 
deposit or of non-service of notice of ten- 
der, g (Pera 8) 

K. D. Chatterji, A. N. Sahay and 
Alakh Sundar Prasad, for Appellanis; J. 
C. Sinha and Umesh Prasad Singh. .for 
Respondent. anp i 

S. K. JHA, J.:-— This is a plaintiffs’ 
appeal against a judgment of reversal in 
a suit for redemption filed by them. Their 
suit for redemption was in respect of a 
zarpeshgi deed dated 27-1-1941 allegad to 

: (Contd. on Col. 2) 
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have .been executed. by one Most, Mana 
Kuer, widow of Deolal Kuer, and one 
Most, Punkalo Kuer. widow of Chander 
Kuer, in: favour: ‘of*'’one Sheoshankar Sah. 
That zarpeshgi deed was in respect of an 
area of 5 kathas 8 dhurs of land compris- 
ing plot No..525 (area 1 katha ‘2 dhurs) 
and plot No. 526. (area 4 khatas 6 dhurs) 
of khata No. 24 of village Basantpur, for 
a consideration of Rs. 60/- only. ` Further 
prayer was for a decree for mesne profits 
from. tne date of tender, The trial court 
had “decreed the suit for redemption 
whereas the lower appellate court has 
dismissed the suit on a finding that the 
equity of redemption was ‘no longer sub- 
sisting. Against this judgment and decree 
as have come up in second ap- 
peal. . a 


2. In order to appreciate the facts 
involved for determination of the issue 
in question in this case. it would be 
worthwhile to give a genealogy as under— 


Jodha Kuer. ` 





i i ır Kuor 


Jon: Deolal Kuer wife: Mana 
<uer who-died in 1951 (mortgagor) 


- 


E 
Bhagwat Kuer (PIff. 1) 
Ambika Kuer (PIff. 2) 


. Hira Kuer (who died: in 1947) 
Wife : Chandrapato 


It would be seen from the aforesaid 
genealogy that Deolal was a first cousin 
of Chandar. Deolal died leaving behind 
a widow. Most, Mana Kuer alias Mania, 
and a sister Most, Dhanesara, Mana uer 
is said to have died sometime in 195L On 
the other hand Chandar died leaving ` be- 
hind a widow Most, Punkalo alias Most. 
Ramkalo and two sons Hira and Harihar. 
Hira is said to have died sometime ir. the 
year 1947 leaving behind a widow Most. 
Chandrapato.. The original plaintiffs in 
the suit were Bhagwat Kuer, plaintiff No. 
1. the own brother of Chandar, and Am- 
bika Kuer, plaintiff No. 2. being the son 
oz plaintiff No. 1. This genealogy is not 
in dispute. According to the plairctiffs’ 
ease, the zarpeshgi deed in question was 
executed. on the 27th of January, 194I, by 
Most, Mana alias Munia and Most. Pun- 
kalo alias Ramkalo. In 1942 the aforesaid 
mortgage was assigned to the sole defen- 
dant respondent, The plaintiffs claim to be 
the purchasers of the equity of redemp- 


a 
daughter: Most 
.. Dhanesara - 


Ramkhslawan Kuer 
| e 1 





| o 
Chandar Kuer . 
Wife : Punkalo alias 
. Ramkalo (mortgagor) 
{ , 





| 


Havihae Kuer 


tion in the following manner. On 6-12- 
1952 a registered sale deed (Ext, 1) was 
executed by Most. Dhanesara regarding 2 
kathas 13 dhurs of plot No. 526 only ap- 
pertaining to the half share of Deolal. 
This sale deed is said to have been exe- 
cuted in favour. of plaintiff No, 2. By an- 
other registered sale deed dated 3-4-1961 
(Ext. 1/a) plaintiff No. 1 Bhagwat claims 
to have: purchased the remaining half 
Share of Chandar’s branch from Harihar 
and Most, Chandrapato. widow of Hira. 
This sale deed is in respect of 3 kathas 9 
dhurs out of plot Nos. 525 and 526. 


_ It is further claimed that on 23-3- 
1961 a tender was duly made by the 
plaintiffs to the defendant, which was re- 
fused, and thereafter a deposit under Sec- 
tion 83 of the Transfer of Property Act. 
1882 (hereinafter to be referred'to as the 
Act) was made and notice served on the 
defendant respondent which he refused 
to accept, Hence, the suit for redemption 


20 Pat. [Prs. 2-5] 


along with the 
mesne profits. 


claim for a decree for 


3. According to the defendant res- 
pondent’s case, it was not correct to say 
that the zarpeshgi deed dated 27-1-1941 
was executed by Most. Mana and Most. 
Punkalo; actually it is said to have been 
executed by Most, Mana and Chandar. 
The other particulars regarding the area 
and the description of the land were ac- 
cepted as correct. Although. it was ad- 
mitted by private arrangement Deolal 
and Chandar had joint interest in the lard 
in question, it was disputed that they 
were in possession of the equal share. Ac- 
cording to the defence case, Chandar’s 
interest was to the extent of 2 kathas 14 
dhurs only, This area of 2 kathas 14 


dhurs comprised the whole of Plot No, 
525 (area 1 katha 2 dhurs) and only L 
katha 12 dhurs out of Plot No. 526. The 


remaining area out of the total area in 
dispute fell in the share of Deolal. 


In 1952 the mortgage was assigned to 
the defendant who, in his turn, is said to 
have acquired the equity of redemption 
in the following manner. On 4-6-1947 the 
defendant mortgagee took a sale deed 
(Ext. A) from Harihar, which also pur- 
ported to be a confirmation of a previous 
oral sale by Hira in favour of the defen- 
dant. This registered sale deed was exe- 
cuted for a consideration of Rs. 85/- out 
ef which Rs. 30/- being the half share of 
the mortgage money was adjusted against 
the half share of consideration of the 
mortgage, Rs. 10/- was given for the 
shradh of Hira and Rs. 45/- was adjusted 
against a loan on a stamped paper dated 
14-5-1942 advanced by one Sheojit, uncle 
of the defendant, 


Sometime in the year 1949 the inte- 
rest of Deolal is said to have been pur- 
chased orally by the defendant from the 
widow of Deolal. Most. Mana Kuer who 
was. as already stated, one of the mort- 
gagors, for Rs. 75/- out of which Rs. 30/- 
was said to have been adjusted against the 
half share in the mortgage due and 
Rs, 45/- was paid in cash to Most, Mana 
Kuer. Thereafter the defendant claims 
to have been put in possession qua a 
kashtkar and ke no longer continued 1n 
possession as mortgagee. On 1-8-1950 a 
stamped receipt (marked as Ext, C by the 
lower appellate court) was said to have 
been executed by Most. Mana Kuer to 
prevent any future litigation reciting the 
acknowledgment regarding the transac- 


tion of oral sale which had taken place in . 


1949. 


4. The trial court accepted the 
plaintiffs’ case and held that they had 
purchased the equity of redemption, The 
lower appellate court. on the contrary, 
while dismissing the suit, found as fol- 
lows:— i 
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(i) That the plaintiffs’ assertion that 
the zarpeshgi deed was executed by Most. 
Mana and Most. Punkalo was not correct; 
as a matter of fact, it was executed by 
Most. Mana and Chandar, as was the de- 
fence case, 


(ii) Furthermore, that the documents 
of 1952 and 1961 (Exts. 1 and 1/a respec- 
tively} through which the plaintiffs claim 
to have acquired the equity of redemption 
did not confer any title on the plaintiffs 
(appellants). On the contrary. the entire 
equity of redemption had been purchased 
by the defendant (respondent) throueh 
Ext. A, dated 4-6-1947 which was a sale 
deed from Harihar and the oral sale of 
1949 by which Deolal’s share was acquir- 
by the defendant from his widow. Most. 

ana, 


As such, it was found that the entire 
equity of redemption had been duly and 
legally acquired by the defendant in 1949 
and since after that date the defendant 
had been coming in possession, paying 
rent and obtaining rent receipts, - having 
got himself mutated as kashtkar in res- 
pect of the entire land in question. 


5. Mr, K. D. Chatterji, learned 
Counsel appearing for the appellants, 
urged firstly that on the findings of the 
lower appellate court the plaintiffs ap- 
pellants were entitled to redeem the mort- 
page. It was submitted that the plaintiffs 
had acquired, by Ext. 1 dated 6-12-1952, 
an area of 2 kathas 13 dhurs out of clot 
No. 526 from Most. Dhanesara and by 
virtue of Ext. 1/a dated 3-4-1961 an area 
of 3 kathas 9 dhurs of plots. Nos. 523 and 
526 from Harihar and Chandravato 
whereas the defendant claims to have got 
an area of only 2 kathas 4 dhurs under 
Ext. A dated 4-6-1947. Evidently, there- 
fore, Ext. A not being in respect of half 
interest of Chandar’s branch. the portion 
which was not covered by Ext. A must be 
deemed to have still remained with Hari- 
har and Hira which had been acquired by 
the plaintiffs under Ext. 1/a from Harihar 
and Chandrapato, On such a premise. it 
was argued. under Section G1 of the Act 
all persons having any interest in the pro- 
perty subject to mortgage were entitled to 
the right of redemption; as, any interest, 
howsoever small, in the property g'ves 
a right of redemption. Even 1f, therefore, 
it be held that a fraction of mortgagors’ 
right in respect of Chandar’s interest in 
the property came to be acquired by the 
plaintiffs by Ext. 1/a. the plamtiifs were 
perfectly entitled in law to sue for re- 
demption. This argument is based upon a 
misconception of facts. 


It was pointed out by Mr. J C. Sinha, 
learned Counsel for the respondent, that 
the area covered under Ext. A dated 4-6- 
1947 was not only 2 kathas 4 dhurs. as 
was suggested by Mr. Chatterji. but 2 
kathas 14 dhurs. the break-up of which 


sre 
z 


2 
wo? 


oe 


1976 Deopato Kuer v., K. P. Singh (S. K. Jha J.) [Prs. 5-6] 


was I katha 2 dhurs of piot No, 525 and 
l katha 12 dhurs out of plot No. 526. 
This area of 2 kathas 14 dhurs was just 
the half `of the- total aréa in disrute, 
namely, '’§ kathas 8 dhurs, It is. therefore, 
wrong to suggest, as was suggested by 
Mr. Chatterji. that a fraction of the right 
in the equity of redemption in respect of 
the interest of Chandar was still left over 
in spite of execution of Ext. A dated 4-6- 
1947 by Harihar. .Indeed, Mr. Chat-erji 
could not then contradict the fact that ac- 
tually the area transferred under Ex:. A 
was 2 kathas 14 dhurs. The first submis- 
sion of Mr. Chatterji, therefore, fails on 
this ground alone, 

Apart from this, I may also voint out 
here the inherent absurdity in the plaintiff 
appellants’ case, The plaintiffs claim to 
have acquired under each óf Exts. 1 and 
I/a half share in the lands in dispute, The 
total area in dispute, as already stated. is 
5 kathas 8 dhurs. It does not. iheretore, 
stand to reason as to how und on what 
basis under Ext. 1 plaintiff No. 2 got 2 
kathas 13 dhurs of plot No. 326 and under 
Ext. i/a plaintiff No. 1 got 3 kathas 9 
dhurs comprising the entire plot No. 525 
and the remaining area of plot No, 526. 
The total area under these two exhibits 
comes to 6 kathas 2 dhurs. This is 
nobody’s case, 

6. It was next urged that the equi- 
ty of redemption even regarding the inte- 
rest of Deolal could not have been extin- 
guished as: was held by the lower apoe!- 
late court, because the alleged oral sale by 
Most. Mana cannot be proved in view of 
Section 91 of the Evidence Act. Leamed 
Counsel submitted by referring to cerzain 
portions of the lower appellate court 
judgment that some of the witnesses exa- 
mined on behalf of the defendant 
stated, while supporting the case of chis 
oral sale of 1949, that a deed was also 
scribed on the occasion. Mr. Chatterji 
submitted that, since the witnesses 
admitted that a formal deed witnessing 
the sale had been seribed and exectrted 
on the oceasion of the alleged oral sale, 
the sale could be proved only by the pro- 
duction of the document of sale duly re- 
gistered and the entire evidence on the 
question of oral sale must be held to be 
inadmissible in view of Section 91 of the 
Evidence Act. This argument is not at 
all well founded. 

_ It is well settled that Section 91 Ears 
the proof of the terms of a document 
otherwise than by the production of the 
‘document itself. It does not, however, 2x- 
clude other proof of the transaction itself. 
The terms of a contract grant or any otner 
disposition of property reduced to the 
form of a document are something d-st- 
inct from the proof of the transaction it- 
self. .If, for example, a document of sale 
is on the record evidencing certain terms 
of the contract. of such sale. Section 91 
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precludes any other evidence. apart from 
the terms of the document itself, from be- 
ing taken in, in order tọ prove such terms. 
Section 91, however, does not preclude. in 
the case even of an unregistered deed of 
sale, which has not been brought on the 
record of a case, a proof of the fact that 
a transaction by way of oral sale had 
taken place. 


Merely because the defence witnesses 
had said in their evidence that at the time 
of the oral sale a sada document was also 
executed, which has never seen the light 
of the day, it cannot attract the bar of 
Section 91 of the Evidence Act to prove 
the nature of the transaction, namely, 
that an oral sale was made in favour of 
the defendant by Mana Kuer. This is on 
the assumption that whatever the defence 
witnesses have said must be taken on its 
face value in entirety as gospel truth. 
None of the courts below has actually re- 
corded a finding on the basis of such evi- 
dence that there ever was a written docu- 
ment in proof of the oral sale of 1949 
executed simultaneously with it. It 
may jus: be that the defendants’ wit- 
nesses may, in their zeal to support the 
defence case, have made certain embel- 
lishments and exaggerations by trying to 
further strengthen the case of the defen- 
dant. In the absence of any finding on 
the basis of such evidence, this argument 
ls not available to learned Counsel for 
the appellants. 


Apart from that, the recitals in Ext. 
C clearly support the case of the defen- 
dant tha: an oral sale had been made by 
Most. Mana Kuer which fact was acknow- 
ledged in the deed purported to be a re- 
ceipt (Ext. C). At the initial stage Mr. 
Chatterji contended that the lower appel- 
late court had committed an error of law 
in taking an unstamped paper (Ext, C) in 
evidence even for a collateral purpose. 
This argument, however, was based upon 
a bone fide misapprehension of the true 
state of facts, which was bound to arise 
on account of an inadvertent statement 
of fact in the judgment of the lower ap- 
pellate court. In paragraph 33 of the lower 
appellate court judgment, Ext, C has been 
described by the learned Subordinate 
Judge as being an unstamped sale deed 
dated 1-8-1950. This was, however, clear- 
ly an accidental slip, it can be gathered 
from the original deed on record itself, 
which was shown to Mr. Chatterji. that 
what was intended to be said by the 
lower appellate court was that, although 
stamped, it was an unregistered docu- 
ment. Even the trial court has stated at 
the end of paragraph 3— 


“That to prevent future trouble re- 
garding gral sale Mana Kuer also execut- 
ed a deed in the form of receipt dated 


1-8-1950 on stamp paper,” 
Having been confronted with this posi- 
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tion, learned Counsel: for the appellants 
withdrew the submission in this respect: 

7. ‘It ‘^as next contended by Mr. 
‘Chatterji tha. there is a stipulation ~ in 
Ext. A; which' js the sale' deed executed 
by Harihar in favour of the defendant, 
that previous to that sale deed an oral 
sale had also been made by Hira in res- 
pect of his share. It was suggested that, 
since no case of oral sale had been plead- 
ed in the written statement and none of 
the courts of fact had accepted that case. 
it ought to have been held that the entire 
interest of Chandar had not passed on to 
ihe respondent. It-is quite true that the 
case of oral, sale by Hira has not been 
pleaded. It is also well settled that no 
amount of evidence can be gone into in 
support of a fact not pleaded ‚and it -is 
also true that none of the two courts be- 
low has accepted any story- of oral sale 
by Hira in favour of the respondent. 
Nonetheless the final court of fact has 
non-suited the plaintiffs not on the ground 
that any interest in the equity of- re- 
demption had passed on to the respondent 
by virtue of any oral sale said to have 
been ‘made by Hira but.on the strength of 
the transfer made by Harihar himself. It 
hes been found as a fact by the lower ap- 
pellate court that Harihar in executing 
the sale deed had actec for, and on behalf 
of. the joint family of Harihar and. Hira. 

In paragraph 28 oi the judgment. of 
‘the lower appellate court, the evidence of: 
the plaintiffs’ witnesses who had tried to 
prove that there was a separation in sta- 
tus between Hira and Harihar has not 
been accepted. On the contrary, from the 
discussion of evidence and the findings on 
the basis of such evidence, the conclusion 
arrived at seems to be that Harihar. in 
executing Ext. A had acted on behalf of 
the joint family of himself and Hira. I 
may mention here that it is unfortunate 
that the finding in this respect does not 
-seem to be very clearly and systemati- 
cally recorded as the entire evidence on 
all the points has been sought to be dis- 
cussed by the lower appellate court as if 
all the issues were in a common hotchpot 

Be that as it may. it'is quite clear 
that no relief has been granted to the res- 
pondent nor have the plaintiffs been non- 
suited on any alleged supposition of trans- 
ference of Hira’s interest to the respon- 
dent or any oral sale. That, therefore. 
disposes of this part of the submission of 
Mr. Chatterji, No other point was raised 
ou behalf of the appellants. - | . 

8. Mr. J. C. Sinha, learned Coun- 
sel for the respondent urged that, even 
assuming that something could be said in 
favour of the appellants, the story. of a 
valid tender having not been accepted as 
correct and it having been held by the 
lower appellate court on an appraisal 
of evidence that the service of notice of 
tender under Section 83 of the Act had 
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not been proved, the appellants must be 
non-suited - on that ground also. I am 
afraid this argument is not at all tenable. 

The law is well settled that deposit 
under Section 83 of the Act is not valid 
until ‘notice hag been duly served on tne 
mortgagee. for it is the service of notice 
that operates as a valid tender, although 
so long as the- notice is not served, the 
mortgagee’s right of suit under Section 67 
of the Act is not wiped out if he is not 
otherwise aware of the deposit. In a suit 
for redemption it is not necessary to prove 
even a previous tender. Either a tender 
or a deposit under Section 33 of the Act 
is not a condition precedent to a suit for 
redemption of the mortgaged property 
and the court cannot dismiss the ‘suit on 
the ground that a previous deposit had 
not even been proved, I[f'at all this ques- 
tion can have any bearing in appropriate 
cases, it will have a bearing on the ques- 
tion of mesne profits only.. There is, 
therefore, no substance in the contention 
of Mr. Sinha that on account of non-ser- 
vice of the notice of deposit under Sec- 
tion 83 of the Act the suit ought to have 
been dismissed. That: however, is a ques- 
tion merely of academic importance in 
this case in view of what I have already 
held above. i 7s 


9, . For the foregoing reasons, I am 
constrained to hold that there is no merit 
in this appeal and it accordingly fails. 
The appeal is. dismissed with costs. © 

S. N. P, SINGH, C. J::— I agree. 

Appeal dismissed. 
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SHAMBHU PD -SINGH AND LALIT 
MOHAN SHARMA, JJ. ` 


Abanindra Nath Das, Petitioner v. 
The State of Bihar and others, Respon- 
dents. 

Civil Writ Jurdn. Case No, 1133 of 
1973, D/- 16-1-1975. : 

(A) Bihar Buildings (Lease, Rent and 
Eviction) Control Act (3 of 1947), Section 
11 (2) (a) — Vacation of premises by ser- 
vant of Government — Building leased to 
Central Government for office purposes — 
Department vacating building — Allot- 
ment made to another department is ille- 
gal. , , 

The language of clause (a) shows that 
a sérvant of the Government should be 
in possession of a building’ as tenant. 
When the building has been let out to 
Central Government the servant of the 
Government is not in ‘possession as tenant 
but is in occupation on behalf of the Gov- | 
ernment.: When the Central Government 
department, occupying the building vaca- 
tes it, no question of ‘allotment arises. 
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The ‘Government being the:tenant.can ask 
any of its servants -to occupy it. ‘Thre- 
fore an allotment order passed under the 
section in favour of another. department 
is illegal. (Para 5) 


Cases Referred: Chronological: Faras 
AIR 1924 Rang 278 = 3 Bur LJ 36 4 


B.C, Ghose and P. K., Sinha, for Peti- 
tioner; K. P. Verma (Govt. Advocates G. 
P. Jaiswal (Jr. to Govt. Advocate) Skam- 
bhu Saran, (Standing Counsel for Incane- 
tax Department), for Respondents, 


ORDER:— By this application under 
Articles 226. and 227 of the Constitution 
of India. the petitioner prays for auasaing 
an order of the District Mévistrate of 
Saran (Respondent No. 2) dated the 22nd 
May, 1973 (Annexure ‘6’), assed under 
the Bihar Buildings (Lease, Rent and 
Eviction) Control Act; 1947 (hereinefter 
referred to as the Act). Tne facts leading 
to the passing of that order and the fing 
of this application before tais Court may 
briefly be stated. On the ist April. 1941, 
the petitioner leased his house situata in 
the town of Chapra to the Union of India 
for use of the Commissioner of Incame- 
tax. for office purposes. The lease was 
for three years only and it yv. as again re- 
newed from time to time tll the ear 
-1¢72. The Office of the Income-tax De~ 
partment was located in the building. 


On the 17th December. 1972. the office 
was shifted to another place and this fact 
was communicated to the petitioner on 
the 18th December, 1972, The Income-tax 
Department also started vacating the ore- 
mises from that date and vacated the 
same completely on the Sth February, 
1973. The Department stopped payment 
of rent from August, 1972, and there was 
some communication between. the reti- 
tioner and the Department with regard to 
that and it appears, ultimately. the De- 
partment has paid the rent for the peciod 
from August, 1972, till the 5th February, 
1973. On the 13th. February. 1973. Hes- 
pondent No. 2 allotted the house to the 
Executive Engineer, Buildings Division, 
Public Works Department (Vide Anrex- 


ure ‘3’) On the 26th February, 1373, 
some persons on behalf of the Execu.ive 
Engineer (Respondent No. 3) forcibly 


opend the lock of the house and occupied 
it, On the 6th of March, 1975, the peti- 
tioner filed an application before Rescon- 
dent No. 2. challenging ihe order of al- 
lotment {vide Annexure ‘5’) The .m- 
pugned order (Annexure ‘6’) hss b2en 
passed on this application. 

2. The case of the petitioner is 
that under Section 11 (2) {a) of the Act, 
which reads as follows, Respondent Na, 2 
could not have allotted the house to Kes- 
pondent No. 3:— 

(2) (a) Wherèė a PEA of the Gov- 


ernment in possession of any building asa 
tenant intends to vacate such building, he 
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shall give fifteen days’ previous notice in 
writing of his intention to do so to the 
landlord and to the District Magistrate 
who. shall under intimation to. the land- 
lord within a week of the receipt of the 
notice, either allot building to any other 
servant of the Government whom the 
District Magistrate thinks suitable subject 
to the payment of rent. and the observ- 
ance of the conditions of the tenancy by 
such servant of the Government, or direct 
that the landlord shall be put in posses- 
sion of the building: 


-Provided that when no such order is 
passed by the District Magistrate. the 
landlord shall be deemed to have been 
put in possession of the building.” 

According to the petitioner, sub-sec- 
tion (2) (a) of Section 11 of the Act could 
have apolied only if the building would 
have been let out to a servant of the Gov- 
ernment in his personal capacity and as 
in this .case the building was let out to 
the Central Government, that sub-section 
had no application. 


3. No counter-affidavit has been 
filed on behalf of the Respondents Nos. 1 
to 3. A counter-affidavit has veen filed 
on behalf of Respondent No. 4, the Cem- 
missioner of Income-tax, admitting the 
facts alleged by the petitioner. that the 
house was let out to the Union of India 
for office purposes. but, at the same time 
asserting that all the arrears of rent have 
been paid. 


4, Learned Government Advocate, 
appearing on behalf of Respondents Nos. 
1 to 3, has submitted that sub-section (2) 
(a) of Section 11 of the Act would apply 
even to a case where a buiiding is let out 
to the Government. He has ielied upon 
a decision of the Rangoon High Court in 
the case of- Azee Meah v., Jeewa. AIR 
1924 Rang 278, but that decision has got 
no application to the present case. 


5. In our opinion, the contention 
of the learned Counsel for the petitioner 
is correct. From the language of sub-sec- 
tion (2) fa) of Section 11 of the Aci, it is 
manifest that a servant of the ‘Govern- 
ment should be in possession of the build- 
ing as a tenant. If the tenant is tue Gov- 
ernment, then. the servant of the Gevern- 
ment is not-in Possession of tie buiiding 
as a tenant; He is in occupation of the 
building on behalf of the Govt. Really. if 
a building is let out to the Government 
itself. then the question of allotment to 
another Government servant after ‘it is 
vacated by one Government servant does 
not arise at all, 


' In th ‘at case the Guvéiameni, being 
the tenant, could ask any of its servants 
to occupy it without any formal order of 
allotment being passed urder the said. 
sub-section of Section 11 of ihe Act. Res- 
pondént No. 2 in his order ‘Annexure ‘6’) 
has taken the view that-there is no differ- 
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ence between a servant of the Govera- 
ment’ and the ‘Government’, and, there- 
fore, sub-section (2) (a) of Section 11 of 
the Act has got application tə the facts 
of the case. He is obviously wrong. Ac- 
cordingly, his order dated the 22nd May, 
1973, has got to be quashed and the order 
of allotment as contained in Annexure ‘3’ 
has to be held illegal, The spplication is 
Jaccordingly allowed and the order dated 
the 22nd May, 1973, of Respondent No. 2 
(Annexure ‘6’) is quashed. The petitioner 
shall be entitled to costs from the State 
Government. Respondent No. i. Hearing 
fee is assessed at Rs. 100/- (Rupes one 
hundred only), Respondeat No. 2 should 
now see that Respondent No. 3 vacates 
the house within a month from today and 
the petitioner is paid rent for the period 
Respondent No, 3 has beea in occupation 
of the building. 

Petition allowed. 
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K. B. N. SINGH AND 

LALIT MOHAN SHARMA, JJ. 

The State of Bihar, Appellant v. 
Sishir Kumar Mukher-i, Respondent, 
sa A. F. O. D. No. 265 of 1966. D/- 20-11- 

i 


(A) Fatal Accidents Act (1855), sec- 
tion 1-A — Negligence — Capsizing of 
boat in river due to flood water — Failure 
to provide life saving device, 

Where the employer had kept a boat 


for carrying his emplovees from one bank 
of tne river to the other and the river was 


famous for furious and turbid current and © 


the boat capsized because of swift onrush 
of flood water and the employee died of 
drowning, held that the failure to provide 
life saving device in the boat amounted 
to negligence. The fect that the statu- 
tory rules did not specifically -mention 
about the provision of life saving device 
was immaterial. Even if excess of flood 
water was due to heavy rain. it would not 
constitute an act of vis major. 1917 AC 
556, Relied on, (Para 13) 


(B) Fatal Accidents Act (1855), Sec- 
tion 1-A — Suit for compensation — Suit 
by father of deceased — Claim made on 
behalf of widow and daughter of deceased 
also —- Failure to implead them or the 
fact that they had disclaimed compensa- 
tion is not fatal to maintainability of suit. 
AIR 1947 Cal 195, Followed. (Para 15) 


(C) Fatal Accidents Act (1855). Sec- 
tion 1-A — Costs — Costs can be award- 
ed on amount of compensation decreed 


*(From order of S. K. Jha. Sub. J.. Patna, 
| D/- 7-5-1965). l 


GS/IS/C606/75/JHS 


State v. S. K. Mukherji (K. B. N, Singh J.) 


A.L R. 


and not on net amount which deceased 
might have earned —(Civi]l P. C. (1908), 
S. 35). (Para 19) 
Cases Referred: Chronological Paras 
AIR 1966 Pat 130 = 1965 BLJR 564 19 
AIR 1962 SC 1 = (1962) 1 SCR 929 16 
(1950) 1 All ER 819 = 1950 WN 193 13 
AIR 1947 Cal 195 = 51 Cal WN 419 15 
1942 AC 601 = (1942) 1 All ER 657 16 


1917 AC 556 = 86 LJ PC 185 13 
(1364) 2 Macph (Ct. of Sess.) (HL) 22 = 

36 Sc Jur 400 (Scot) 13 
(1850) 13 Dunl 312 (Scot) | 13 


Birendra Prasad Sinha. (Govt. Plea- 
der) and Prabhunath Roy (Jr. Counsel to 
G. P.), for Appellant; S. K. Sarkar, for 
Respondent. 


K. B. N. SINGH, J.:— This appeal 
by the State of B-har arises out of a suit 
for compensat.on. in which a decree for 
Rs. 14,040/- has been awarded as com- 
pensation to the plaintiff-respondent and 
his w.fe., l 

2. The plaintiff-respondent filed a 
suit claiming compensation and damages 
to the tune ot Rs, 2.19,301/-. on account 
of fatal acc-aent met by his son, Ragnu 
Nath Mukharji, due to wrongful act and 
uiter negligence on behalf of the appel- 
lant, under wnom he was employed as 
an Assistant Engineer, The suit was filed 
by the plaintiff for his own benefit as ‘also 
for the benenht of ‘Sulekna Mukhert, 
widow of the deceased, and the minor 
daughter of the deceased, as also his own 
wife, the mother of the deceased, under 
Fatal Accidents Act, 1855 (hereinafter ; re- 
ferred to as the Act). 


3. The deceased, Raghunath Mu- 
kharji, was appointed as an Assistant En- 
fineer in the Irrigation Department of the 
State of Bihar and. at the relevant tims. 
was posted in the Kos: Project and was 
working as Subdivisional Officer, In- 
charge of Vardah Quarry sub-division, 
under the Barrage Division of Birpur. It 
is the common case of the parties that the 
deceased, while returning: from Birpur, 
where he had gone on the 25th June, 1960 
to his headquarters at Vardah onthe 26th 
Jure, 1960. died of drowning, as the boat 
of the Kosi Project Department, in which 
he was travelling capsized in the Kosi 
river, His dead body was recovered on 
the 28th June, 1960. The plaintiff’s case 
is that the death of his son was due to the 
negligent act of officers of the defendant- 
appellant in the Kosi Project Department 
in not providing the boat with any life 
Sav-ng device and that the boat was also 
old and worn out, As the death. of the 
plaintiffs son took place while he was in 
course of his employment and duty. the 
plaintiff was entitled to compensation 
from the State of Bihar. The plaintiff 
has averred that the deceased at the time 
of his death was drawing a total emolu- 
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ment of Rs, 481/- per month and was: eX- 
pected to be promoted.as Executive En- 
gineer by July, 1962, and as Superinzend- 
ing Engineer by July. 1972. On that dasis, 
fifty per cent. of his total earning up to 
the period of his superannuation. has 
been claimed as compensation, as men- 
tioned in Schedule A to the plaint. besides 
gratuity, 


4, The suit has been contested by 
the State of Bihar. The case of the State, 
in short..is. that the boat was in a sound 
condition and was not worn out or 
rickety. and that the death was not caused 
On account of anv negligent act or the 
part of the employees of the Deferdant, 
but it was a case of pure accidert in 
‘which the deceased Raghunath Mukharii 
and two others. namely, Pahari Lal. Me- 
chanic. and Gauri Shankar Gupta, Over- 
seer, were drowned. The duty of the de- 
ceased consisted of supervision work of 
collection and transportation of sand from 
a place named Gangajali to the nead- 
quarters at Vardah, both the places be- 
ing on the western bank of Kosi. and his 
official duty did not reauire him to cross 
river Kosi on the east of which is Bir- 
pur, He had not received any order for 
going to. Birpur from his superior autho- 
rities and he had gone to Birpur on the 
25th June, 1960. of his own accord. There- 
fore, the death did not take place in 
course of his official duty or employment. 
It is-also pleaded that. there was an alter- 
native land route via Nirmali and Bath- 
naha for going to Birpur from Verdah, 
which did not involve crossing of the 
Kosi river. The amount of compensation 
claimed was also said to be imas‘narv 
and without any basis, The suit was also 
said to be not maintainable for non-com- 
pliance of the provision of Section 80 of 
the Code of Civil Procedure (hereinafter 
referred to as the Code). 


5; After the written statemert was 
filed, the plaint was amended siating 
therein that notice under Section 80 >f the 
eons had duly been served on the cefen- 

ant, 


6. The trial Court decreed ie suit 
in part. as mentioned above, and held as 
follows :— - 

(a) The notice under Section 80 bof the 
Code was duly served on the defendant. 

(b) The suit was not barred by. l_mita- 
tion, eas a 
fc) The plaintiff filed the suit-m the 
representative capacity as provided under 


the Act for the benefit of the widow. child . 


and parents ‘of the deceased, and th2 suit 
as framed was maintainable. 

(dì) The death’-of the deceased was 
caused due to the negligent act on the 
part of the emplovees of the defendant. 
while the deceased was acting in course 
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of his duty and employment.under the 


. defendant. 


(e) The defendant having granted ex 
gratia help to the deceased’s widow and 
minor daughter, as is the evidence of 
Sulekha Mukhariji (D. W. I-examined on 
commissicn). no amount could be decreed 
or apportioned for the widow and the 
minor daughter of thë déceased. 

(f) The loss suffered bv the plaintiff 
and his wife was held to be Rs. 75/- ver 
month for each of them and on that basis, 
the compensation has been calculated at 
Rs. 14,040/- for both of them. each get- 
ting half and half. 


Against the above decree, the 


T. 
defendent-appellant has filed the present 


appeal. The plaintiff-respondent has also 
filed a cross-objection, claiming higher 
compensation. 


8. The learned Government Plea- 
der has urged that on the basis of the 
notice dated the 5th June, 1961. under 
Section 89 of the Code, the learned trial 
Court has added the notice period of two 
months and held that the suit was filed in 
time, without any finding that the notice 
dated the 5th June, 1961. had duly been 
served. He has also submitted that on the 
basis of an earlier notice dated the 14th 
December. 1960, under Section 80 of the 
Code having been served, the plaintiff was 
not entitled to any extension of the t me 
for the period of two months, There is 
no substance in this submission of the 
learned counsel. The death took place 
on the 26th June. 1960. and the suit has 
been filed on the 21st August, 1961. The 
limitation for filing a suit-under the Act 
was one year from the date of the death 
of the person killed under Article 21 of 
the Old Limitation Act. which applied to 
this case. This suit was filed beyond one 
year but within two months of the expiry 
of the reriod of limitation, The trial 
Court has found that the plaintiff was en- 
titled to exclusion of two months period 
of notice under Section 80 of the Code of 
Civil Precedure, as provided by S. 15 (2) 
of the Limitation Act. The plaintiff has 
produced the office copy of the notice 
dated the 5th June, 1961. which has been 
marked as Exhibit 1, This notice was 
sent under registered post to the Secre- 
tary, Kosi Project Department. now River 
Valley Department, the same day. as it 
appears from the postal receipt Exhibit 3. 
In the written statement, all that the de- 
fendant has averred in paragraph 3 is that 
the suit is liable to be dismissed for non- 
complianze of the provisions of Section 80 
of the Code. As already mentioned the 
plaint was thereafter amended asserting 
that the notice under Section’ 80 of the 
Code was served on the defendant. The 
plaintif (P. W. 1), who proved the office 
copy of the notice dated the 5th June, 
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1961, as. Exhibit 1, has stated that he sent 
the notice under Section 80 of the Code 
through Shree Anant Kumar Bose, Advo- 
eate, and that Exhibit 1 was its office 
copy and the corrections in the said notice 


were in the pen of Shree Rameshwar ’Pra-. 


sad, Advocate, The crcss-examination of 
the plaintiff on the point is in para. 18 
(which should -have been paragraph 14 
instead of 18, as, it follows paragraph 13 
and all paragraphs after 13 have ' been 
wrongly numbered}. In this paragraph, 
there is no suggestion to the witness that 
the notice was.not-served, ‘There is not 
a word in the evidence of anv of the de- 
fence witnesses about the non-service of 
the notice under Section 30 of the Code. 
On the other hand, there was a sugges- 
tion to P. W. 1 that his daughter-in-law 
(widow of the deceased) did not authorise 
him to give anv notice under Section 80 
and she was opposed to the service of 
notice under Section 80 of the Code by 
the plaintiff and that she had written to 
the plaintiff that he made a mistake ‚by 
giving a notice under Section 80 of the 
Code. From this suggestion the service 
of notice is in a way accepted. Not only 
that, a letter written by the daughter-in- 
law of the plaintiff to the State Govern- 
ment to the above effect has been pro- 
duced and marked as Exhibit D (4). This 
letter ig in reply to a letter dated the 
91st December. 1960, written: bv the P. A. 
to the Chief Engineer, River Vallev Pro- 
jects Department (Kosi Wing), Govern- 
ment of Bihar, Patna, in which the widow 
of the deceased was: informed about the 
notice by Shree S. K. Roy. Choudhary, 
Advocate. on her ‘behalf as also on behalf 
of her daughter. This obviously refers 
to an earlier notice dated the 14th De- 
cember. 1960, sent by registered post 
under postal receipt Exhibit 3 (Ka). which 
receipt was exhibited on the 16th Novem- 
ber. 1964. even before the application for 
amendment of the plaintiff dated the 12th 
August, 1964, was allowed on that date. 
The notice dated the 5th June, 1961. hav- 
ing been sent by registered post, as Is 
evident -from Exhibit 3. well within 
time, must be presumed to have been 
delivered in the ordinary course. This 
must be so, in absence of any denial on 
the part of the defendants witnesses 
about the non-service -o#, notice. It is 
true that no office copy of the. earlier 
notice dated the 14th December. 1960, 
has been brought on the.record, but 
from the suggestion in cross-examina- 
tion of P. W. 1 and Exhibit D/4. it ap- 
pears that the notice was also served. 
Önce it is held that the notice under 
Section 80 of the Code has been duly 
served in time. the plaintiff is entitled to 
exclusion of the notice. period of two 
months in computing, the period, of limita- 
tion under sub-section (2) of Section 15 
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of the Limitation Act. It is, therefore, 
manifest that the trial Court was not in 
error in holding that the notice was duly 
served and the suit was filed within time, 


9-10, The learned Government 
pleader has next contended that it was no 
part of the duty ofthe deceased to go to 
Birpur, which is on the eastern side of 
Kosi river, and the accident did not occur 
in course of. the duty and, employment 
under the defendant, and so the dezendant 
was not liable to pav anv compersution. 


[After considering the evidence, the Judg- 
ment proceeded.] 


11, -On an analysis pf the evidence, 
it is manifest that the: deceased being ad- 
mittedly in charge oi Vardah Sub-division 
ang having supervision and control over 
that sub-division, having gone to Birpur 
on the 25th June, 1960. and -havine ac- 
tually collected some rash ‘for payment 
to the labourers and for purchase of: spare 
parts and repairs of some. mactineries 
working at -Vardah, as admitted in the 
written statement cannot but be said to 
have gone to Birpur. in discharge of his 
duties and in course of employment. 
Simply, ‘because his subordinate, the 
cashier, had also accompanied him or for 
the reason that the Cashier had stated that 
as he was going it was not necessary for 
the deceased to go. will not be sufficient 
to hold that he had not gone to Birpur 
in discharge of his duties and in course 
of his émployment, From the suggestions 
made to the Superintending Engineer, 
D. W. 5, it appears that perhaps the au- 
thority slip for drawing the cash was not 
renewed, Relevant. document regarding 
withdrawal of cash has also not been 
produced bv. the State. to show that his 
going in this connection was wholly un- 
called for. The distribution of cash ulti- 
mately was the resronsibility of the de- 
ceased. Besides that, no duty chert has 
been produced and even the Superintend- 
ing Engineer could not say: whether the 
deceased had gone to Birpur on official 
duty or not, Some of the duties of the 
deceased. as stated in the plaint, have not 
been controverted ir the written state- 
ment. From the evidence of D. W. 3, it 
appears that the barrage was being con- 
structed a mile away from the main cur- 
rent of Kosi river towards the east. The 
journey of the Sub-divisional Officer of 
Vardah Sub-division to the Divisional 
Headquarters’ at Birpur for drawing cash ` 
for payment to labourers and purchase of 
spare parts ‘obviously must be in discharge 
of his official duty. It lav within kis dis- 
cretion, whether he should sco himself for 
that purpose or leave it to his subordi- 
nates: Even if he had erred in exercise 
of his discretion, nonetheless it will be in 
discharge of his duties, ar 


1976 ` 

12, The learned Government Plea- 
der has next contended that the findmg of 
the’ trial Court about negligence on the 
part of the defendant is’ based merely on 
absence of life saving device in the ill- 
fated boat. ‘He has submitted that % was 


not practice to provide.life saving cevice’ 


in such country boat, The test of n2glig- 
ence in such cases is a test of a prudent 
man. ` The evidence indicated tha- the 
boat was in good condition and the ac- 
cident took place because of a very swift 
current ‘and increase in volume of water 
in river Kosi, Therefore, merely cn ac- 
count of absence of. life-saving device on 
the boat, it cannot be held that the death 
took place on account of the negligence 
on the part of the defendant’ employees. 
13, It is true that no rule oc cir- 
cular has been pointed out to us on be- 
nalf of the respondent that these country 
boats should be provided with life caving 
device. :Under Section 22 of the Eengal 
Ferries Act, the Commissioner has been 
given power to make rules for manten- 
ance and safety of passengers and proper- 
ties on private ferries situated in his Divi- 
sion, The Rules framed under this sec- 
tion. make it obligatory for the private 
ferries to be registered. The applization 
for the purpose has.to state particulars as 
required in the rules in this regard. The 
plaintiff. has averred in paragraph 5 of the 
plaint that this ferry was not registered 
under the said Act which has not been 
denied by the defendant. There is no 
specific mention in those rules about the 
provision of life saving device, The liabi- 
litv of the master is not limited to failure 
to perform statutory obligations so as to 
make him liable for negligence. The 
master owes a duty to his servants to see 
that reasonable care is taken for the 
latter’s safety, He may delegate his own 
functions to his officers, but he cannot de- 
legate or avoid his own responsibility for 
their proper performance, as observed by 
Lord Reid in Winter v. Cardiff R. D. C., 
((1950) 1 All ER 819, 825). The standard 
of care which a master is required. to 
take about the safety of his employee 
would. no doubt, be what would Le ob- 
served by a prudent and reasonable man 
and this again will depend upon the facts 
of each case and the attending circum- 
stances,: Analysing the facts in the in- 
stant case, it is admitted position n the 
- ease that the Kosi Project Department ‘had 
provided the boat in question for 2lving 
across Kosi river for use of its emplo- 
yees during the construction of barrage. It 
appears from the evidence of D. W. 1 that 
the Department had a number of boats 
and none of which was provided wi-h any 
life saving device. The witness also ad- 
mitted that river Kosi is turbulent during 
the time of flood. From. the evidence of 
D. W. 2 it appears that the boat capsized 
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due to swift current in the river,  D. W. 3, 7 
who was. also’ an‘ occupant of the boat, 
stated that the boat capsized because of 
the on-rush of flood water. The river 
Kosi is well ‘known for its furious and 
turbid current, especially -in the rainy 
season, aS observed by the trial Court, It 
is thus obvious that the danger involved 
in crossing river Kosi iş of greater magni- 
tude than involved in crossing compara- 
tively tame rivers, In my considered 
opinion, a prudent or reasonable man, 
while providing a boat for carrying its 
employees in such a river during rainy 
season and flood, would be required to 
provide life saving device, in view of the 
hazardous nature of journey’ involving 
greater amount of risk than an ordinary 
river crossing. Mere provision of a boat 
having no leakage, painted and ‘in ‘proper 
working condition is not enough to ensure 
safe journey in such a perilous river, but 
provision for some life saving device be- 
comes necessary in view of the magnitude 
of the risk to minimise it. The provision 
for transport means provision for a safe 
transport, which, in terms, implies provi- 
sion- for safety in case of hazards in such 
a river. The imminence of risk and peril- 
ous nature of journey by boat at that 
point in river Kosi, especially during rainy 
season, ag in the instant case, made it 
obligatory on the part of the defendant 
to provide life saving device on the boat 
in question and its failure showed lack 
of reasonable care and precaution, which 
a master was expected to take in a situa- 
tion like this and it amounted to an act 
of négligence on the part of the defen- 
dant on the facts and in the circumstances 
of the case. Negligence after all in anv 
given circumstance is failure to exercise 
that care which circumstances demand. 
Even if excess of flood water was due to 
heavy rains, it will not constitute an act 
of vis major, as contended. This gains 
support from a decision of the House of 
Lords :n the case of Corporation of Green- 
ock v. Caledonian Railway. 1917 AC 556. 
Where réin fall of extraordinary violence 
Was nct considered by the House of Lords 
to constitute an act of God, In that case, 
the definition of ‘Vis Major’ as given by 
Lord Westbury, in Tennent v. Earl of 
Glassgow, (1864) 2 Macph (Ct. of Sess.) 
(HL) 22 was quoted with approval, which 
runs as follows:— . 


* ....-Circumstances which no human 
foresight can provide against, and of 
which human prudence is not bound to 
recognise the possibility, and which when 
they do occur, therefore, are calamities 
which do not involve the obligation of 
paving for the consequences that may re- 
sult from them.” 


Lord Finlay. L. C.. also quoted the ‘same 
idea. conveyed by Lord Cockburn .in a 
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picturesque phrase in Samuel v. Edin- 
burgh and Glassgow Reilway Company. 
(1850) 13 Dunl 312:—. 

“I think he is bound to provide 
against the ordinary operation of nature, 
but not against her miracles.” 

Thus, there is no substance in this sub- 
mission of the learned Counsel as well. 

14. The learned Government Plea- 
der also contended that if the boat had no 


life saving .device, the deceased should not 


have gone by the il] fated boat, but could 
have taken the alternative route, It has 
come in evidence that cn the west bank 
of Kosi is Vardah and on the east of it is 
Birpur at a short distance. D. W. 4 has 
spoken about the alternative route from 
Vardah to Birpur via Nirmali up to Bath- 
naha by rail and therea-ter up to Birpur 
by road. The route obviously seems to 
be a long and circuitous one and time 
consuming, although the distance has not 
been given by the witness. A transport 
having been provided by the Department 
and the two places being across the river, 
the existence of an alternative route could 
be no answer to the plaintiff’s claim for 
compensation and damages against the 
defendant, The deceased having utilised 
the boat, without any life saving device, 
will also be no answer to the claim for 
damages, where a transport is provided 
by the employer for the journey in aues- 
tion. No evidence has been led in the 
case that the deceased was entitled to his 
expenses via a circuitous route in case of 
his refusal to go by the conveyance pro- 
‘vided by the employer. This submission 
al noa learned counsel also, therefore, 
ails, 


15. The learned Government Plea- 
der has also challenged the maintainabi- 
lity of the suit on the ground that the 
claim being under Section 1-A of the Act. 
in which the wife of the deceased is dis- 
claiming, the plaintiff alone could not 
maintain the suit. He kas urged that in 
the copy of the plaint attached to the 
notice the name of the plaintiff alone ap- 
pears and the names of others have been 
scored through. There is no substance 
in this submission also of the learned 
eounsel, The first part of Section 1-A of 
the Act provides for suit for compensa- 
tion to the family of a person for the loss 
occasioned to it by his death. bv action- 
able wrong. The second part lays down 


that such action or suit.can be brought. 


in the name of an executor, administator 
or representative of the person deceased. 


The representative of the deceased in this 


part of the action incluces parent of the 
deceased, The relevant portion may use- 
fully be reproduced in this connection :— 

“Every such action oz suit shall be for 
the benefit of the wife. husband. parent, 
and, child, if any, of the person whose 
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death shall have been so caused, and shall 
be brought by and in the name of the 
executor, administrator or representative 
of ihe person deceased,” 


Section 2 only lays down that not more 


than one action shall be brought for such 


claim. and claims in respect of loss to the 
estate of the deceasad mav be added in 
the suit that may be filed under S. 1-A of 
the Act. As already mertioned, the claim 
being on behalf of the widow and daugh-. 
ter of the deceased also, it cannot fail 
merely on account of tae disclaimer on’ 
the part of the widow or her daughter 
Merely because the widow and the daugh- 
ter have not been impleaded in the suit, 
their omission will] not be fatal to the 
maintainability of suit, as urged by the 
learned counsel, as any one of the persons 
mentioned in Section 1-A. namely, wife, 
child or parent, could maintain a suit for] 
benefit of all, as held in the case of Jeet 
Kumari Poddar v. Chitzagonz Eng. and 
Elez. Supply Co. Ltd.. (AIR 1¢47 Cal 195). 


16, The learned Government Plea- 
der has lastly contended thaz the plain- 
tiff is not entitled to any ccmpensation. 
He was not so far receiving anything from 
his son, He has not said a word as to 
what were his expectations and there is 
no evidence also in this regard. He has 
relied on paragraph § of the plaint in this 
regard, which refers to a large amount 
being required for education, bringing up 
and marriage of the minor daughter of 
the deceased. who was then only 9 months 
old, besides the maintenance of the mother 
and widow of the deceased which the de- 
ceased was legally and morally bound to 
meet. The submission based on para- 
graph 9 of the plaint overlooks the aver- 
ments made in paragrach 8 of the plaint, 
in which it is stated that the plaintiff, 
along with his wife, Parnarani Devi, his 


daughter-in-law Sulekha Mukharji, and 
his minor grand-daughter, Dolla, are the 
persons who answer the term “represen- 


tative” of the deceased under Section 1 
of the Act and it was for taeir benefit 
that the present petition was filed claim- 
ing compensation, and the suit was filed 
for the benefit of all and the amount of 
compensation can be easily -adjusted 
amongst themselves, to which they are 
legally entitled, Thus the claim is made 
on behalf of the plaintiff and his wife as 
well, in conjunction with the widow and 
the minor daughter of the deceased. for 
whom a lump sum ccompersation was 
claimed, which was tp be distributed 
amongst themselves. It is true‘ that the 
plaintiff, in his evidence, has not stated .a 
word that he received anv amount from 
the deceased prior to his death, nor it’is 
mentioned as to what assistance and help 
he expected from his son. The plaintiff 
himself was in service from-1928 in: the 
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Public Works Department and he rezired 
as an Accountant in 1959. At the time, 
of-his retirement, he was drawing a salary 
of Rs. 120/-. per month, besides dearness 
allowance, etc., and was then livinz in 
Government quarters. It is common 
knowledge that the rent payable for such 
quarters would be a nominal amount and 
he might not have been in need of any 
assistance from his son, so long -he was in 
service, After retirement. he would nave 
got his gratuity etc. and might not aave 
been in need of getting any amount irom 
his son for the few months that he _ived 
after the plaintiffs retirement. The plain- 
tiff has stated that till 1964 his pension 
has'not been fixed, The pension amount 
which he would draw would be a small 
fraction of the salary drawn bv him and 
would be a paltry sum, with which it 
would be difficult for the plaintif to 
Maintain himself and his wife in “hese 
hard days. There is no evidence thet he 
had any other source of assistance, His 
son would naturally have come to his as- 
sistance and he must have been expecting 
a-substantial help from his son for his 
maintenance and that of his wife. The 
deceased under the Hindu Law also was 
under an obligation to maintain his aged 
parents. , Provision has been made bv 
the Government for the pension to the 
deceased’s widow and for the mainterance 
and education of the minor daughter but 
that would not defeat the claim of the 
plaintiff and his wife on account of one 
lump sum compensation having been 
claimed in respect of all and the claim 
for compensation of each of the depen- 
dants within the meaning of Section 1-A 
of the Act. namely. wife, husband. perent 
. and child, of the:deceased has to be con- 
sidered separately. The position in this 
regard is bevond dispute in view oi the 
decision of the Supreme Court in the case 
of Gobald Motor Service v, R. M. K. Velu- 
swami. AIR 1962 SC 1. where a deacsion 
_ of the House of Lords while considering 
similar provisions of the English Fatal 
Accidents Act in the case of Davies v. 
Powell Duffryn Associated Collieries Ltd., 
1942 AC 601 has been referred to with 
approval.. Their Lordships of the Su- 
preme Court have also quoted the follow- 
ing observations of Lord Russell of Eillo- 
wen :— 

“The general rule which has always 
prevailed: in regard to the assessmert of 
damages. under the Fatal Accidents Act 
is well settled. namely, that anv benefit 
accruing ‘to a dependant by reason ož the 
relevant death must be taken Into ac- 
count, Under those Acts the -balance of 
loss and gain to a dependant by the ceath 
‘must be ascertained. the position of each 
dependant beine considered separately.” 
Their Lordships of the Supreme Court 
further observed:— . E 


Ca 


“The same principle was restated with 
force and clarity by Viscount Simon in 
Nance v., British Columbia Electric Rail- 
ways Co. Ltd.. 1951 AC 601. There. the 
learned Lord was considering the analog- 
ous provisions of the British Columbia 
Legislation, and he put the principle thus 
at page 614: 


“The claim for damages in the pre- 
sent case falls under two separate heads, 
First, if the deceased had not been killed, 
but had eked out the full span of life to 
which im the absence of accident he could 
reasonably have looked forward; what 
sums during that period would he pro- 
bably have applied out of his income to 
the maintenance of his wife and family ?” 


Viscount Simon then proceeded to lay 
down the mode of estimating the damages 
under the first head. According to him, 
at first the deceased man’s expectation of 
life has to be estimated having regard to 
his age, bodily health and the possi- 
bility of premature determination of his 
life by later accidents; secondly, .the 
amount required for the future provision 
of his wife shall be estimated having re- 
gard to the amounts he used to spend on 
her during his life-time and other cir- 
cumstances; thirdly, the estimated: annual 
sum is multiplied by the number of vears 
of the man’s estimated span of life, 
and the said amount must be discounted 
So as to arrive at the equivalent in the 
form of a lump sum payable on his death: 
fourthly, further deductions must be 
made for the benefit accruing to the 
widow from the acceleration of her inte- 
rest in his estate: and, fifthly, further 
amounts have to be deducted for the pos- 
sibility of the wife dying earlier if the 
husband had lived the full span of life: 
and it-should also be taken into account 
that there is the possibility of the widow 
reé-marrying much to the improvement of 
her financial position, It would be seen 
from the said mode of estimation that 
many imponderables enter into the cal- 
culation. _Therefore, the actual extent of 
the pecuniary loss to the respondents may 
depend upon data which cannot be as- 
certained accurately, but must necessarily 
be an estimate, or even partly a coniec- 
ture. Shortly stated, the general princi- 
ple is that the pecuniary loss can be as- 
certained only by balancing on the one 
hand the loss to the claimants of the 
future pecuniary benefit and on the other 
any pecuniary advantage which from 
whatever source comes to them by reason 
of the death, that is, the balance of loss 
and gain to a dependant by the death 
must be ascertained, ` 


Applying the aforesaid principle. the trial 
Court has estimated the amount which 
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the deceased would have saved-out of his 
earnings had he not. met with the acci- 
dent and lived till the :date of his retire- 
ment. which is: much below the: normal 
expectancy of his life, and has observed 
that his net earning would have been 
about -one lac of repees. No compensa- 
tion has been claimed on behalf of the 
widow and the minor daughter of t 

deceased, as they have got ex-gratia grant 
from the Government.: -The Court below 
has calculated the expectancy of life of 
the plaintiff and his wife up to 75 vears, 
that is for a period of 13 years from the 
time of plaintiff's evidence in 1964, when 
he was aged. 62 years. Applying ` the 
aforesaid principle and taking everything 
into account, the trial Court- has deter- 
mined the loss sustained by the plaintiff 
and his wife at Rs, 75/- per month, each, 
to be just and proper. Assessing the: ex- 
pectancy of life of the plaintiff and . his 
Wife to be 13 years, up to the maximum 
estimated age, the trial Court has come 
to the conclusion.that the. total amount 
would -come to Rs, 23,400/-. On -that 
basis, out of this amount, it has deducted 
forty per cent in consideration of risk of 
life. benefit of lump and immediate. pay- 
ment, etc.. and determined the net amount 
pavable to the plaintiff and his wife. as 
compensation at Rs. 14:040/- to be shared 
half and half by eacn of them. The 
learned Government. pleader has fairly 
not challenged the apportionment and 
general expectancy of life. There is no 
evidence of any other benefit having. ac- 
erued to the plaintiff or his wife on ac- 
count of the death of his son. In my 
considered. opinion, the plaintiff. after his 
retirement. for himself and his wife 
would be naturally expecting not less 
than the amount assessed by the Court 
below for their maintenance, Failure on 
the part of the plaintiff to mention as to 
what amount he was expecting from his 
son, will not be fatal wo the claim. as it 
is open to the Court to make a fair esti- 
mate as to the assistance or help that the 
plaintiff would be expecting from his son 
on the relevant materials on the record. 


17. Coming to the cross-obiection 
filed on behalf of the respondent, Mr. 
Sarkar has argued that the trial Court 
having estimated the expectancy. of the 
life of the plaintiff and his wife at 75 
years. should have calculated the com- 
pensation for the plaintiff and his wife 
for a period of 16 vears, i.e., from the 
date of the institution of the suit. when 
the plaintiff was aged 59 vears. if not 
from the date of the death, and not from 
the date of his deposition in 1964. when 
he was aged 62 vears. I think, there is 
substance in this submission of the léarn- 
ed counsel, The plaintiff was entitled to 
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compensation, if not from the date of the 
death. of the deceased, at least from: the 
date of: the institution of the suit.. Mr. 
Sarkar, however,:has not been‘ able to 
satisfy us that the sum of: Rs. 75/- per 
month awarded by the Court below was 
low and required enkancement. As a 
matter of-fact, the trial Court has made a 
correct and fair. estimate. in this regard, 
which does not call for anv interference. 


18. Mr. Sarkar has then contend- 
ed that the deduction of forty per cent 
from the total estimated: amount of com- 
pensation of Rs. 23,400/~, has been deduct- 
ed twice, without any basis. There is no 
substance in this submission of the learn- 
ed counsel, The earlier deduction of 
25% out of the net income of. the deceased 
as mentioned in the schedule to the plaint 
wes allowed on aczourt -of risk of life. 
likelihood of premature death. hazardous 
nature of the service of the deceased, etc.. 
which were not taken inte account by 
the plaintiff. The deduction of 40%. how- 
ever, besides being in consideration of 
risk of life. was on account. of benefit of 
lump and immediate rayment etc.. and 
is not a case of double deduction. as urged 
by: the learned counsel. ‘The result of 


“my finding will be that the total amount 


of compensation payable to the plaintiff 
and his wife at the rate of Rs. 1,800/- per 
year for both of them for 16 vears would 
be Rs. 28,800/-, and allcwing 40 per cent. 
deduction out-of this amount. the net 
amount. will come to Rs. 17.280/-. pavable 
half-and half to the plaintiff and his wife. 
I think that the Government should pay 
the amount, if not already paid. within 
two months from-this date, failing which. 
it would be liable to pay interest at the 
rate of six per cent per annum on the 
aforesaid amount til] the date of payment. 


19. Mr. Sarkar has next: contend- 
ed that the plaintiff kas been charged 
court-fee on the-entire amount of claim 
amounting to Rs. 2,19.301/-, and thus costs 
should have been assessed over Rupees 
1,00,000/-, which has be2n held to be the 
net savings of the deceased by the trial 
Court and not on the amount actually de- 
creed in favour of the plaintiff. He has 
urged that the plaintiff in the suit could 
noi but claim compensation. on behalf of 
all and reliance is placed on a Bench de- 
cision .of this Court.in zhe case of Union 
of India v. Satyabati, 1965 BLJR 564 = 
(AIR 1966 Pat 130). to say that it -was 
necessary in the pauper suit brought by 
the plaintiff to cleim compensation on 
behalf of all the claimants.mentioned in 
Section 1-A of the Act: .That mav be so, 
but there is-no finding -by the Court 
below decreeing compensation .to the tune 
of ~ Rs, *1.00,000/-. in fevour of the re- 
presentatives of the deceased... What thel 


te 
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Court has estimated is the net earmings 
of the deceased to be Rs, 1,00,000/-. There 
is no decree for that sum as compensa- 
tion available to the. representatives, of 
the deceased and it could not be sə in 
view of.the special feature of this case 
that the widow has disclaimed alj right 
to compensation on her behalf as well as 
on behalf of her minor daughter in view 
of the ex-gratia help and. pension grented 
by the Government for the two depen- 
dants. The actual loss adjudged, there- 
fore, in the suit is at the rate of Rs, 75/- 


per month to the plaintiff and his wife’ 


each, for. a period of 16 years, and it is 
to that extent that the suit has succeeded 
and the plaintiff is entitled to a decree 
for costs on ‘the amount actually calcu- 
lated on this basis, There is anather 
lacuna in the cross-objection, which would 
disentitle the respondent to any relief on 
this account and that is that no valuation 
has been put on the cross-obiection and 
no ground has been taken in this regard 
therein, 


20. : In the result, the appeel is 
` dismissed with costs and ‘the cross-o>jec- 
tion is allowed in part in proporticnate 
costs. aS indicated above, 


LALIT MOHAN SHARMA, J.:— I 
agree, 


AIR 1976 PATNA 31 
B. D. SINGH AND S. ALI AHMAD, JJ. 
Vidya Nand Sinha and others, Peti- 
tioners v. The State of Bihar and others, 
Respondents, 


Civil. Writ Jur. Case No, 1683 of 1973, 
D/- 3-10-1974. 

(A) Constitution of India, Arcicles 
226, 227 — Other remedy open — Ne bar 
for entertaining application, 


The -existence of an alternative re- 
medy is no bar for entertaining an appli- 
cation under Articles 226-227 of the Zon- 
Stitution, The power to grant relief under 
Article 226 is discretionary and ils exer- 
cise would depend in each case on iis 
own facts and circumstaiices. AIR 1964 
sc 1008, Expl.: AIR 1969 SC 55f, Foll. 

' (Paza 6) 


' Tf a writ petion was entertained ‘and 
at the time of admission, the rule wes is- 
sued against the respondents after hearing 
the respondents, the respondents ‘could 
not be heard again on that point ai the 
time of hearing and therefore on that 
score the application of the petitioners 
could not be rejected, even if they had 
‘an alternative remedy.. AIR 1971 SC 33, 
Foll. (Para 7) 
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Vidya Mand Sinha.v. State 


Order accordingly. E 


[Prs, 1-2] Pat, 31 
(B) Constitution of India, Art. 226 — 


‘Writ to enforce right arising from admin- 


istrative order — Can be issued. 


-To say that an administrative order 
could never. confer any right would be 
too wide a proposition, There are admin- 
istrative orders which confer rights and 
impose duties, AIR 1973 SC 303, Rel. oa. 

l (Para 7) 
_ (C) Constitution of India, Article , 226 
—-' Other remedy open — Prayer not for 


. merely declaratory decree — Writ pro- 


ceedings are appropriate, 


Where the writ petitioners who. were 
employees of the Bihar Electricity Board 
were deputed to the Government by the 
Board and the Board had subsequently 
enhanced the scales of pay,.the - deputed 
employees were. entitled to the higher 
scale and their prayer for the enforcement 
of the higher scale in their case cannot be 
said to be for a mere declaration. (Para 8) 


Cases . Referred: Chronological Paras 
AIR 1974 Delhi 119 = ILR (1973) 2 Delhi 
158 TE - 

AIR 1973 SC 303 = 1973 Lab IC 191. 
AIR 1971 SC 33 = (1971) 1 SCR 683 
AIR 1969 SC 556 = (1969) 1 SCR 518 
ATR 1966 Cal 601 

AIR 1964 SC 1006 = (1964) 6 SCR 261 
AIR 1956 All 43 = (1956) 1 Lab LJ 242 


Sarojendu Mukherjee and Swapan 
Kumar Mishra, for Petitioners; K. P. 
Verma and Ganesh Prasad Jaiswal (for 
No. 1) end Parmeshwar Prasad Sinha and 
Motilal Roy (for Nos. 3 and 4), for Res- 
pondents. 


ORDER:— The four petitioners ob- 
tained rule of this Court on the basis of 
their application under “Articles 226 and 
227 of the. Constitution of India. In the 
application, they have prayed for issu- 
ance of writ on respondents 1 to 4 to show 
cause why an appropriate writ, order or 
direction should not be issued directing 
the respondents to allow the petitioners 
with effect from Ist January, 1971. the 
scale of pay of Rs. 425 to Rs. 710/-' which 
was the sanctioned scale. of the Bihar 
State Electricity Board, respondent Do, 3. 

2. In order to appreciate the 
points involved in this application, it 
would be necessary to state briefly the 
facts. All the four petitioners were over- 
seers serving: under respondent No. 3. At 
present, they. are serving with respondent 
No. 1 es deputed by respondent No. 3. 
The scales of pay prescribed by respon- 
dents 1 and 3 were identical upto 31-12- 
1970. Respondent No. 3 revised the scale 
of the overseers among others by Notifi- 
cation dated 29th March, 1973, contained 
under Annexure 1 from Rs, 200 to 
Rs. 660;-. Further, enhancement of the 
scale was made by Notification dated 18th 
April, 1973 — Vide Annexure 2, according 
to which the scale of pay of the over- 
seers was fixed at Rs. 425/- to 710/-. There 
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is a further Note in the said Notification 
. which reads as: 


“The minimum starting pay of those 
overseers who are in employment on the 
date of issue of the order will be fixed 
at Rs. 455/-,’ 


while the sanctioned scale cf pay tor the 
overseers in the department of respon- 
dent No. 1 is only Rs. 335/- to 585/~. Ac- 
cording to the petitioners, since they are 
on deputation, as deputed by respondent 
No. 3, they are on foreign service 
respondent No. 1 according to Ruie 17 of 
the Bihar Service Code, 1952 (hereinefter 
to be referred to as the Code). Therefore, 
according to them, they are entitled to 
the scale as fixed by respondent No, 3 
from ist January, 1971. 


' 3. Vidya Nand Sinha. petitioner 


No. 1, was appointed by respondent No. 3. 


as a temporary overseer on 18th January, 
1962 and was confirmed as a permanent 
overseer with effect from ist August, 1967. 
He was deputed by respondent No 3 to 
work in the department of respondent No 
1 from 23rd July, 1966; whereas Thakur 
Chittaranjan Prasad Singh, petilion=r No. 
2, Was appointed as a temporary overseer 
by respondent No. 3 on 19th January. 
1962 and was confirmed by respondent 
No, 3 with effect from ist August, 1967. 
He was deputed by respondent No. 3 to 
work in the department of respondent No. 
1 on 18th January, 1968. Ramashrav 
Prasad Singh, petitioner no. 3 was also 
appointed as a temporary: overseer by 
respondent no. 3 on 2nd March, 1964 and 
he was deputed in the department of res- 
pondent No. 1 on 21st August, 1967, where 
he is still holding a temporary post. Lastly 
Kamla Prasad Sinha, petitioner no, 4. 
was appointed on 9th May, 1964 by res- 
pondent No. 3 as a temporary overseer and 
he was sent on deputation to the depart- 
ment of respondent No. 1 with effect from 
21st August, 1967, where he is also, like 
petitioner No. 3, holding still a tempo- 
rary post. 


4, Learned coursel for the peti- 
tioners submitted that in deputation, the 
petitioners had no option. In this connec- 
tion, he drew our attention to the proviso 
to Rule 267 (a) of the Code which reads 
as: 

“267 (a) — No Government servant 
may be transferred to foreign service 
without his consent, 


Provided that this sub-rule shell not 
apply to the transfer of a Gover:unent 
servant to the service of a body incorpo- 
rated or not which is wholly or substan- 
tively owned or controlled by the State 
Government, or by the Central Sovern- 
ment, when the body operates. cr would 
operate in Bihar even though its head- 
quarters may be outside.” 

Serial No. 4 of the Resoluiion dated 12th 
December, 1963, contained under Annex- 
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ure 8 to the supplementary affidavit filed 
by the petitioners reads a; follows:— 


“In continuation of Board’; Standing 
Order No. A/A1-1004/53-EB-2 of 1958-59 
the Bihar State Electricity Board has 
decided (in its Resoluticn No. 239 of 1960- 
61) that the Bihar Service Code, the Bihar 
T. A. Rules. the Bihar Government Ser- 
vants, Discipline and Appeal Rulcs and 
the Bihar Government Servant’s Medical 
Attendants Rules, shall apply mutatis mu- 
tandis to all categories of officers and statf 
of the Board, other than those whose 
cases are governed by the Industrial Laws 
and the Standing Orders framed there- 
under. 


These aforesaid rules shall be deem- 
ed to be the regulations framed under 
Section 79 (c) of the Electricity (Supply) 
Act, 1948.” 


On the basis of the said resolution, learn- 
ed counsel for the petitioners rightly as- 
serted that the provisions contained under 
a Code would apply in their cases as 
well. 


5. Learned counsel for the peti- 
tioners drew our attention to the state- 
ment made in paragraph 12 of the writ 
petition wherein it is stated that over- 
seers actually working under respondent 
No. 3, some of whom are even juniors to 
the petitioners. are drawing higher scale 
of pay from lst January. 1971. than the 
petitioners, It is stated by the petitioners 
in paragraph 11 of the petition that they 
submitted their representation to respon- 
dent No. 1 making grievance regarding 
the lower scale of pay which the peti- 
tioners were getting frem respcndent No. 
1 and they also sent copy of che repre- 
sentation to respondent No. 3. As a sam- 
ple of their representations, the peti- 
tioners have annexed a copy of the re- 
presentation dated 14th July, 1973, sub- 
mitted by petitioner No. 2 to respondent 
No. 1 and a copy to respondent No. 3. The 
Same is marked as Annexure 5 to their 
writ application, On 19-10-1973, peti- 
tioner No. 2 sent another ‘representation 
to respondent No. 2 and a. copy thereof 
was submitted to respondent Nos. 1 and 8 
— Vide Annexure 6 to the writ petition. 
Learned counsel also pointed out that- res- 
pondent No. 3 was a statutory body creat- 
ed on Ist April, 1958. under Section 3 of 
the Electricity (Supplv' Act, 1948 (here- 
inafter to be referred to as the Act). 
Therefore, all the petitioners were dis- 
charging public duties and they have ac- 
quired fundamental right to get their 
salary according to the seale fixed by res- 
pondent No. 3 and the Bihar Penne Code 
as pointed out earlier. 


6. Notices having been aed on 
the respondents of the ‘application of the 
petitioners, they showed cause on bchalf 
of respondents 1 and 2 in one counter- 
affidavit, whereas on behalf of respondent 
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AIR 1976 PUNJAB AND HARYANA 1 
BAL RAJ TULI AND 
PRITAM SINGH PATTAR, JJ. 


M/s. Hanuman . Dall & General Mills, 
Hissar, Petitioner v. The State of Haryana 
and others, Respondents. 

Civil Writ Nos. 3274, 2583, 3268 etc. of 
1974 and Civil Misc. No. 9010 of 1974 D/- 


8-11-1974. 


(A) Constitution of India, Arts. 213 and 
254 — Punjab Agricultural Produce Markets 
Act (23 of 1961), S. 23 (as amended in 1973 
and 1974) — Validity — Original Act receiv- 
ed assent of President — Amendment it not 
invalid merely because the Amending Acts 
were not reserved for the Assent of Presalent. 
ILR (1973) 1 Punj 496, Overruled. 

An amending Act does not require the 
assent of the President merely because the 
parent Act has received such assent. The Presi- 


dent dees inot become a limb of the 3tale - 


Legislature merely because he gives his assent 
to certain Bills reserved for his considerction. 
It is not .every amendment that should be 
submitted for the assent of the Presdent 
irrespective. of whether the amendment involves 
anything which calls for the assent of the 
President or not merely because the main Act 
was _reserved for his assent. . The arend- 
ment of only that provision of an Act, con- 
taining provisions in respect of one of. the 
matters enumerated in the Concurrent List will 
require the assent of the President for its 
enforcement, which relates to any such matter 
but if it relates to the amendment of any ether 
provision with respect to a matter not ename- 
rated in the Concurrent List, it will noz re- 
quire the assent of the President for its en- 
forcement. (Case law discussed). ILR (2973) 
i Punj 496, Overruled. (Paras 11, 16) 

Both the Articles 213 and 254 use the 


words “provision contained. in an Act” and ` 


mot the entire Act. Article 254 (2) also uses 
the words “matters enumerated in the ron- 
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current List”. Reading these two provisions, 
it becomes abundantly clear that if an Act, 
when enacted, contains. any provision with 
respect to one of the matters enumerated in 
the Concurrent List, which is repugnant to 
the provisions of an earlier law made by 
Parliament or an existing law with respect 
to that matter, then the law so made by the ` 
Legislature of the State has to be reserved 
for the consideration of the President in order 
to enforce it. Thereafter, if any provision 
of that Act which does not relate to any of 
the matters enumerated in the Concurrent 
List, is sought to be amended, it will not re- 
quire the assent of the President. 


(Para 16) 
(B) Punjab Agricultural Produce Markets 
Act (23 of 1961), S. 23 (as amended in 1973 
and 1974) — Enhancement of market fee — 
Validity — Fée imposed is compensatory —~ 
Article 304 (b) not attracted — Article 14 also 
not violated — (Constitution of India, Arti- 
cles 304 (b) and 14). 
__ dh view of the services rendered and faci- 
lities provided for carrying on the trade, the 
fee levied by the market committees under 
Section 23 of the Act is compensatory and its 
Imposition does not hamper trade and com- 
merce and, therefore, Article 304 (b) is not 
attracted. There is also no violation of Arti- 
cle 14 of the Constitution because no material 
has been placed on the record to show the 
tate of such fees in other States. AIR 1962 
SC 1406, Followed. . (Para 17) 
(C) Punjab Agricultural Produce Markets 
Act (23 of 1961),-S. 23 (as amended in 1973 
and 1974 in Punj. & Har.) and. Ss. 27 and 28 


= Fee levied under S. 23 — Whether a tax - 


or fee — Enhancement of fee —- Validity — 
(Constitution of India, Arts. 19 (1) and 265). 

The fees are of various kinds and it is 
not possible to formulate a definition that 
would be applicable to all cases. The matter 
Shall have to be decided in each case taking 
into consideration the objects of the Act and 
the kind of service to be rendered. The - 
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collections from the fees must not be merged 
in the general revenue but should be kept 
apart and appropriated for rendering the ser- 
vices, The amount of the fees charged 
must have a reasonable correlationship with 
the cost of the services rendered or to be 
rendered to the payers of the fees. However, 
it is impossible to have an exact correlation- 
ship and so the correlationship expected is 
one of general character and not of arithme- 
tical exactitude; and the amounts of fees so 
collected are not to be spent exclusively for 
rendering services to the payers of the fees 
but can also be utilised for carrying out the 
purposes or objects of the Act under which 
they are levied. ‘They cannot, however, be 
utilised for purposes which have no connec- 
tion with the main purposes of the Act for 
which fee is levied. (Case law discussed). 
(Para 31) 


The levy permitted under Section 23 1s 
primarily a fee and not a tax. It can also 
be called a compensatory fee. The amount 
of the fee collected by the market committees 
goes to the market committee fund constitut- 
ed under Section 27 of the Act and that fund 
has to be utilised for the purposes mentioned 
in that section and Section 28. The fees col- 
lected under the Aci cannot be spent for car- 
rying out the governmental functions of the 
State but for rendering services to the payers 
of the fees in accordance with the provisions 
of the Act, i (Paras 29, 31) 


Since Section 23 of the Act, as applic- 
able to the State of Haryana, only prescribes 
the maximum limit within which the market 
-committees,. according to their needs, can pre- 
scribe the fee to be realised from the licensed 
dealers, it is not ‘possible to strike down the 
amendments of that section made by the vari- 
ous Acts enhancing the amount of maximum 
fee. Looking to the various projects to be 
undertaken for the improvement of the mar- 
ket committees and the funds required for 
the repayment of loans already taken for the 
construction of godowns, the levy of fee at 
the rate of rupees two per one hundred rupees 
is considered to be justiñed and in order. 

. (Paras 18 and 39) 

The enhancement of market fee made by 
the State of Punjab is, however, different. 
They have to charge the fee prescribed in 
Section 23 of the Act by the Legislature. 
There is no scope for flexibility. The amount 
of the fee has been fixed by the Legislature 
and it has not, been left to each market com- 
mittee to levy fee according to its needs within 
the prescribed limit. The enhancement in the 
amount of fee from one rupee and fifty paise 
' to two rupees and twenty-five paise per one 
hundred rupees was not genuine and it was 
made with a view to enable the market com- 
mittees and the Agricultural Marketing Board 
to reimburse themselves for the amounts which 
they were directed to contribute to Guru 
Gobind Singh Medical College at Faridkot. 
The market committees were having enough 
income and could meet their legitimate re- 
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quirements from the amounts of fees which 
were being realised prior to the enhancement. 
The new projects to be undertaken by the mar- 
ket committees or the Agricultural Marketing 
Board have not been stated and. therefore, the 
enhancement in the fee from oae rupee fifty 
paise to two rupees and twenty-five paise can- 
not be justified. This enhancement is nothing 
but a colourable exercise of power to levy fee 
with a view to raise funds for extraneous 
purposes not intended by the Act and the 
Punjab Agricultural Produce Markets (Am- 
endment) Ordinance (No. 4 of 1974) and (Am- 
endment) Act (13 of 1974) have to be struck 
down. The enhancement of fee from one 
rupee to one rupee and fifty paise by Punjab 
Act 17 of 1973 is considered to be justified 
for carrying out the various purposes men- 
tioned in Sections 26 and 28 of the Act and 
is upheld. | (Paras 18 and 43) 


It is not open to the State Government 
to designate a certain institution or project 
as of public importance and direct the market 
committees and the Marketing Board to make 
compulsory contributions thereto. The State 
Government shall be well advised to com- 
pensate the Agricultural Marketing Board and 
the market committees for the misutilisation 
of their funds for this unauthorised purpose. 

(Para 41) 

(D) Punjab Agricultural Prodace Mar- 
kets Act (23 of 1961}, Ss. 28 (xiii) and 23 — . 
Levy of market fee under S. 23 — Amounts 
spent by market committees on denations 
given to educational institutions not imparting 
education in marketing or agriculture are not 
within S. 28. and wholly unauthorised. 

Para 36) 

Œ) Punjab Agricultural Prodace Markets 
Act (23 of 1961), Ss. 28 (xiii) and 23 — 
Levy of market fee under S. 23 — Amount 
spent by marketing committee on water supply 
scheme of a village ig not covered by 8. 28 
— Such scheme has no conmection with the 
marketing of agriculture produce for which 
the markets kave been established. (Para 36) 

(F) Interpretation of Statutes —- Statement 
of object and reasons. — Use of. 

The statement of object and reasons for 
the enactment cannot be a direet aid to the 
construction but it can be used for a limited 
purpose for finding out the purpose of the 
enactment by furnishing valuable historical 
material. (Para 41) 
Cases Referred : Chronological Paras 
AIR 1973 SC 724 = 1973 Tax LR 581 31, 
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Bhal Singh Malik, P. S. Jain and F.. L. 
Batta, for Petitioner; C. D. Dewan, Addl Ad- 
vocate-General (Haryana), (for Nos. 1 X 2) 
and S. K. Lamba (for No. 3), for Respondents. 

BAL RAJ TULI, J. :— This judgmen: will 
dispose of 211 civil writ petitions (Nos. 2583, 
3268, 3270 to 3274, 3712 to 3720, 3722 to 3729, 
3753 to 3757, 3768, 3790, 3913 to 3954, 4205, 
4206, 4291 to 4293, 4303, 4323, 4366, 43°3 to 
4376, 4381, 4385 to 4387, 4395, 4396, +402, 
4405, 4409 to 4412, 4428, 4436, 1438, 
, 4441, 4467, 4468; 4489, 4544, +548, 
, 4570, 4572, 4580, 4584, 4607, 4610, -617, 
4625, 4688, 4692, 4699, 4709, 4717 to ~727, 
4730, 4741, 4743, 4775, 4780 to 4782, -792, 
_ 4800, 4818, 4844, 4865, 4866, 4869, .4870, 4874 

to 4885, 4892 to 4906, 4910, 4911, 4919, 923, 
4924, 4935, 4947, 4962 to 4964, 4967 to +972, 
4985, 4990, 5002 to 5004, 5007, 5008, £028, 
5029, 5035, 5052, 5053, 5059, 5081, 5084, £100, 
5105, 5109, 5113, 5117 and 5122 of 197--) as 
common questions of law are involved. 127 
“writ petitions relate to the market comm itees 
in the State of Haryana and.84 to the m:rket 
committees in the State of Punjab. 


2. : The Punjab Agricultural Prcduce 


` Markets Act (Punjab Act 23 of 1961) (beein: . 


after referred to as the Act), received the 
assert of the President of India on Mar 18, 
.1961, and was published'in the Punjab 'sov- 
ernment Gazette (Extraordinary), Legislative 
Supplement dated May 26, 1961, and came 
into force at once. ction 23 of this Act 
read as under :— Ne 


' “Section 23. A committee may, su ject 

to such rules.as may be made by the ‘state 

Government in this behalf, levy on ad valcrem 

basis fees on the agricultural produce bcaght 

or sold by licensees in the notified market 

area at a rate not exceeding fifty naye xaise 
for every one hundred rupees; 

Provided that-— 

* (a) no fee shall be leviable in respec: o 

any transaction in which deliverr of 

the agricultural produce bought o 

sold is not actually made; and ; 
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(b) a fee shall be leviable only on the par- 
ties to a transaction in which delivery 
is actually made.” 


In accorcance with the provisions of this sec- 
tion, the market committees levied a fee of 
forty naye paise per one hundred rupees and 
no dealer felt aggrieved. 


3. The Harayana Government sub- 
stituted the words “one rupee” in place of 
“fifty naye paise” by the Punjab Agricultural 
Produce Markets (Haryana Amendment) Act 
(28 of 1969), which came into force on 
September 3, 1969, and thereafter the market 
committees in the State began to charge fee 
at the rate of ome rupee per one hundred. 
Tupees in accordance with .that amendment. 
The objects and reasons for making the 
increase in the rate of fee were stated as 
under :—- 


“Fifty paise ad valorem fee.is provided 
on every 100 rupees as value of the agricul- 
tural produce bought or sold in the notified 
markets under Section 23 of the Punjab 
Agricultural Produce Markets Act, 1961. 
Market fee is an important source of income 
of the market committees. In order to make 
an increasing use of the market committee’s 
funds for development purposes in accordance 
with the provisions of the Punjab Agricultural 
Produce Markets Act, 1961, it is necessary that 
the resources of the market committees should 
be increased. It was considered absolutely 
necessary to increase the minimum market fee 
to rupee one on the Rabi produce arriving in 
the mandis. In order to achieve this object, 
the minimum market fee was increased on 
the promulgation of an Ordinance, ‘The 
Punjab Agricultural Produce Markets (Har- 
yana Amendment)’. which is now being re- 
placed by amending the Punjab Agricultural 
Produce Markets Act, 1961.” 


Thereafter, by the Punjab Agricultural Pro- 
duce Markets (Haryana Amendment) Act (21 
of 1973), the words “except in’ the case of 
agricultural preduce brought for processing”, 
were added after the words “provided that.” 
This amendment is not. material for the deci- 
sion of the points of law involved in these 
cases. The words “one rupee and fifty paise” 
were substituted for the words: “one rupee” 
in Section 23 of the. Act by the Puniab Agri- 
cultural Produce Markets (Haryana Amend- 
ment) Act (10 of 1974), which came into force 
on January 30, 1974. The objects and reasons 
for the increase were stated as under :~- 


“At present an-ad valorem fee of one 
rupee is provided on every one hundred rupees 
as value of the agricultural produce bought 
and sold in the notified market committees 
under Section 23 of the Punjab Agricultural 
Produce Markets Act, 1961. The market com- 
mittees are required to play 4 vital role in 
the development of roads -for transportation, 
setting up godowns for storage of agricultural 
produce, and providing other facilities to the 
growers in the notified market areas. Jt has, 
therefore; been decided to augment the re- 
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‘sources of the market committees .by increas- 
ing the. said market fee from one rupee to 
rupee one and fifty paise.” 


Jn. fact, no fee was increased by the market 
committees in: pursuance of this. amending 
Act because the increase in the. rate of fee 
was not considered sufficient by the Agricul- 
tural Marketing Board to carry out the 
development projects which had been planned. 
_A suggestion was, therefore, made to increase 


the rate to two ‘rupees per one hundred rupees. ~ 


This increase was effected in Section 23 of 
the Act by the Punjab ‘Agricultural Produce 
(Haryana Amendment) Ordinance 2 of 1974. 
which came into’ force on April 13, 1974. 
“Thereafter, this Ordinance: was replaced by the 
Punjab Agricultural Produce Markets ‘(Har- 
-yana Second Amendment). Act . (No. °17- of 
1974), which came into force on July 23, 1974. 
The objects and reasons for the increase wer 
stated as under: ... E 


“At present under Section 23 of the. 


Punjab Agricultural Produce Markets Act, 
1961, an ad valorem fee of rupee one and 
fifty paise on agricultural ` produce worth 
rupees one hundred bought and sold in the 
notified market committe2, is provided. The 
market committees are required to play vital 


role in the development of roads for’ trans- . 


portation, -setting up godowns for storage of 
agricultural: produce and‘‘to provide other 
“facilities to the growers in the notified market 
areas. It bas,- therefore, been decided to 
augment the -resources of the market com- 
mittees- by increasing the said market fee from 
rupee one and fifty paise to rupees two.” 


The result is that the maximum rate of fee . 


has been prescribed as. two rupees per one 
hundred rupees in Section. 23 of ‘the Act. 
‘The Marketing Board has directed- every 
market committee to charge fee at that. rate. 
The increase in the rate of fee from one rupee 


to one rupee and fifty paise and then to. two. 


rupees has been challenged in the writ peti- 
tions which pertain io the State of Haryana. `- 

4. Similar amendments were made by 
the. State of Punjab in Section 23-of the Act 
~ with the différence that instead. of two rupees 
as in the:State of Haryana, two rupees and 
twenty-five paise per one hundred rupees is 
now the fee ‘to be charged- in the State of 
Punjab. -The ‘increase from fifty naya paise 
to one rupee was effected by the Punjab. Agri- 
cultural Produce Markets (Amendment). Act 
(No. 25 of 1969); which amended Section 23 
of the Act so. as to substitute the words “at 
the rate of one rupee” in place of the words 
“at the rate not exceeding fifty naya -paise”, 
with effect from May. 22, 1969. The fee was 
further increased from one rupee to one rupee 
and fifty paise. with effect from April 20, 1973, 
by the Punjab. Agricultural’ Produce Markets 
(Amendment) Act (17 of 1973), and from- one 
rupee and fifty paise to two rupees and 
twenty-five paise, with effect from 30-4-1974, 
by the Punjab Agricultural Produce Markets 
(Amendment) Ordinance (No. 4 -of 1974). 
That Ordinance has been replaced: by the 
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Punjab Agricultural Produce’ Markets (Am- 
endment) Act (13 of 1974) which came into 
force on August 20, 1974. The-Objects and 
Reasons for enacting the Punjab Agricultural 
Produce Markets (Amendment) Act (No. 17 of 
1973) were stated as under :— 


“In' order to facilitate ‘the producers to 


bring their produce. to the nearest markets 
for better marketing, it is necessary to pro- 


- vide better facilities in the villages. - To meet 


the additional expenditure required for provid- 
ing those -facilities and their maintenance, it 
is considered expedient to enhance the rate of 
market fee leviable by the Staie Government 
from one rupee to one rupee and fifty paise 


per every.-hundred ` rupees of agricultural 
produce,” | 


The objects. and ‘seasons. for enacting ‘the . 
Punjab Agricultural Produce; Markets (Am- 


endment) Act (No. 13 of 1974) were expressed 
as under :— l 


“vesreeeetO provide link roads, culverts and 
in the rural areas. to effectively link 
them to the various markets in the State to 
enable the producer to get competitive prices, 
and other various objectives as defined under 
Section 28 of the Act, ...;..... 

These increases in rate of fee by various 
amending Acts have been challenged in the 
wut petitions pertaining to the market com- 


Mittees in ‘the State of Punjab. | 


S. © The first ground of attack. by the 


_ petitioners is that’ the’ Act. wes reserved for 


the- assent of the President when it was enact- 
ed in- 1961 ‘and every amendment in any pro- ` 
vision of that-Act can be. effected only after 


Articles 213 and 254 (2) of the Constitution. 
Since it.is admitted by the respondents that 
the ametiding Acts were not reservéd for the 
assent of the’ President, they are invalid and 
unenforceable. Reliance in support. of _ this 
submission. is placed on a Single Bench judg- . 
ment of this Court in Karnail Singh Doad v. 
The State of Punjab, ILR (1973) 1 Punj- and 
Har 496. - That case pertained to the amend- 


‘ment fn Section 3 of the Act by the Punjab’: 
_ Agricultural. Produce ..Markets (Amendment) ` 


Ordinance No. 7 of 1970, whith was published | 
in the Punjab Government Gazette (Extraor- 


dinary) dated September 11, 1970- and. came. 


into Operation on that date. By that amend- 

ment, the-constitution of the Marketing Board | 
was changed. Prior thereto, by an order dated 
April 2, 1970, the Board then - existing “was 
abolished and the abolition of that Board was 
challenged by the petitioners of that writ peti- 
tion. After the promulgation of. the ‘Ordin- 
ance, the State Government reconstituted ` the 
Marketing Board~in accordance. with the: - 
amiended provisions of Section`3 of the Act. 
One of the’ contentions raised before the 


` Jearned Single- Judge was that the Ordinance’ 


was inoperative because no instructions were 


‘received from the President under Art.. 213 


of the Constitution before its: promulgation. 
It was submitted that the assent of the Presi- 
dent was necessary because the original Act, 


the President under -- 


` 


‘without doubt required the asszpt 


w 
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some of the provisions of which had been 
amended, had been promulgated afte: ob- 
taining the assent of the President. The 


learned Judge gave effect to this contention 


and’ held that the Ordinance, which was later 
on replaced by an Act; was unconstitctional 


and hence invalid and. that the new Board, | 


constituted after the promulgation cf the 
Ordinance, had never come into existemce 10 
the eye of law and the Board, which hac been 
abolished, was held to have continued to be 
in existence with the. first petitioner Karnail 
Singh Doad.as its Chairman. While discus- 
sing this constitutional aspect, the learned 
Judge relied on Mangtule! v. Radha Siyam, 
AIR .1953 Pat 14 (FB); Sankarsana.Ramanuja 
Das v. State of Orissa, AIR 1957 Oris3a 96, 


which was upheld by the Supreme Court in 


Sankarshan Ramanuja Das Goswami v. State 
of Orissa, AIR 1967 SC -59; Rameshwar 
Kumar v. R. P. Mishra, AIR 1959 Pet 488 
and P. Achiah Chetty v.- State of Mysore, 
AIR 1962 Mys 218. ‘These cases are clearly 
distinguishable. 

6. .Mangtulal’s case AIR 1953 Fat 14 
(FB) (supra) was the case of an amending -Act 
which extended the duration of the Principal 
Act beyond March 14, 1952, and up to March 
14, 1954. The original Act, the duration of 
which was extended, had received the assent 
of the President because some of its provisions 
were repugnant to the provisions of the Trans- 
fer of Property Act, 1882 — an existing law 
— with respect to the transfer of property 
other than agricultural land enumerat=d im 
Seventh Schedule, List III, item 6, with ‘the 
meaning ‘of Article 254 (1) of the Coastitu- 
tion of India. The extension -of ita duration 
t of the 
President because the entire Act was being 


' extended ‘for a further period and not that 


any amendment in one of its provisions, not 
relatable to any matter enumerated in the 
Concurrent List, was being made. 


7. The case of Sankarsana Ramanuja 
Das, AIR 1957 Orissa 96 (supra), before the 
Orissa’ High Court and, the Supreme Court, 


.. related to” the. Orissa: Estates Abolition (Am- 


“endment) Act (No.':17 of -1954), whick sub- 
stituted: the’ expression ‘inam estate” ir Sec--. 
tion 2 (g).-of the Orissa Estates Abolition Act, — 


1951, by the expression “any inam”.. That 
Act related to the acquisition of proper-y for 
public purposes and required the assent © 
the President under Article 31-A of the: Con- 
stitution... One of the contentions raised m 
that case was that the benefit of Article 31-A 
might have been available to the original Act, 
as it was a law for the compulsory acquisition 
of property -for public’ purposes, but rot to 


the amending Act which was not such a law . 


but only amended a previous law by eni arging 
the definition of estate. -Repelling this argu- 
ment, their Lordships observed in para. 12 of 
the report :— z T 

“It assumes that the benefit of Art. 31-A 
is only available to` those laws which by them- 
selves provide for compulsory acquisition of 
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property for public purposes and not to laws 
amendirg such laws, the assent of the Presi- 
dent nctwithstanding. This means that the 
whole of the law, original and amending, must — 
be passed again and be. reserved for the con- 
sideration of the President. and must be 
freshly assented to by him. This is against 
the legislative practice in this country. . It is 
to be presumed that the President gave his 
assent to the amending Act in its relation 
to the Act it sought to amend, and this is 
more so, when by the’ amending law the 


the provisions of the earlier. law relating to 


compulsory acquisition of property for public 
purposes were sought to be extended to. new 
kinds of properties. In assenting to such law, 
the President assented to new categories of 
properties being brought within the operation 
of the. existing law, and he, in effect, assent- 
ed to a Jaw for the compulsory acquisition 
for public purposes of these new categories” 
of property. The assent of the President to 
the amending Act thus brought in: the pro 
tection of Article 31-A as a necessary con- 
Sequence. The amending Act must be’ con- 
sidered in relation to the'old law which it 
sought to extend and the President assented 
to such an extension or, in other words, to 
a law for the compulsory acquisition of pro- 
perty for public purposes.” 


-Tt is thus clear that the Orissa Estates Aboli- 


tion (Amendment) Act, 1954, extended ‘the 


‘ provisions of the original Act which related 


to compulsory acquisifion of property for 
public purposes to new kinds of properties 
and, therefore, it was clearly relatable to 
Entry 42 in the Concurrent .List and required 
the assent of the President before its enforce- 
ment. ý ; K 


- 8. The“ case of Rameshwar Kumar 
AIR 1959 Pat 488 (supra), before the Patna 
High -Court, related to Land Acquisition 
(Bihar: Amendment) Act, 1956, Section. 4 of 


‘which amended the provisions of Section 35 


of the Land Acquisition Act, 1894, by adding 
a proyiso. thereto. It is thus clear that the 


. Bihar’ Amendment .Act directly amended tke 
--Land -Acquisition , Act, - 1894, which :was an 
existing . law and, 


! „therefore, - required. the 
assent “of the President. 2 


9, P. Achiáh`Chétty’s case AIR 1962 


Court, challenged the constitutional validity of 
the City: of Bangalore Improvement (Amend-` 
ment) Act (13 of 1960) which introduced Sec- 
tion 27-A in the ` parent:Act — City of 
Bangalore Improvement Act (5 of 1945) — 


‘validating retrospectively acquisition of land 


under Mysore Land Acquisition Act for pur- 
poses of: city improvement in contravention 
of Sections 14; 15, 16, 17, 18 or 27 of. the 
parent Act. It was held. that the provisions 


` of the amending Act were in respect: of exist- 


ing law within the meaning of Article 254 (2) 
of the Constitution and, the Amendment Act 
having not been reserved for the assent of 
the President in accordance with the provise 
to Article, 213 (i), was invalid. That Act 


before the ‘Mysore High” ~ 
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again telated dirsctly to acquisition of pro- 


perty — the matter i in tke Con- 
current List. 


1%.. The ratio of these decisions, there- 
fore, could not be applied to the case before 
the learned Judge which didnot relate to any 
matter enumerated in the Concurrent List.’ 


11. © On behalf of the respondents.’ re- 
liance was. placed on Sri Durga Rice & Baba 
Oil Mills Co. v. State of Andhra Pradesh, 
AIR 4964 Andh Pra 266 and Koteswar Vittal 
Kamath v. K. Rangappa Baliga and Co., AIR 
1964 Ker 92. Some of the observations made 
by the learned Judges of the Andhra Pradesh 


` High Court in Sri Durga Rice and Baba Oil 


Mills Co.’s case: (supra), are more relevant 


„and pertinent to the kind’ of amendment with 


which the learned Judge dealt in Karnail 
Singh Doad’s case TLR (1973) 1 Punj & Har 


- “496-amd we are dealing in these cases. It was 
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held by the learned Judges that an amending 
Act did not require the assent of ths Presi- 
dent merely: because the parent Act had re- 
ceived such assent. The President does mot 
become a limb of the State Legislature merely 
because he gives his assent to certain Bills 
reserved for his consideration and that it is 
not every amendment that should be submit- 
ted for the assent of the President irrespective 


of whether the amendment involves anything 


which calls for the assent of the President or 
not merely because the main Act was reserv- 
ed for his assent. It was. further observed 
that— 

“Often, the ‘parent Act ys a.’ “State on 
Jature may contain some provisions which deal 
with. a matter coming either .(sic) under 
List Hī and it is only to save a law made 
by stich a Legislature from. challenge on the 
plea of repugnancy between. it and an existing 
law or a-Parliamentary law that the device 
of obtaining the President’s assent is resorted 
to. 39 


In - that case, ‘the © Andhra Pradesh Cinan 


Sales Tax Áct had been reserved for the 


assent of the President because there’ were cer- - 


tain provisions in H which dealt with subjects 
coming under -the Concurrent List.: 
impugned Act amended items 5 and ‘6 of 
Schedule TH (paddy rice) to: the Andhra 


‘Pradesh General Sales Tax Act, 1957, -which ` 


enumerated the goods in respect of which a 
single point purchase fax only was leviable 
under Section, 5 (3). (b) of that Act, by en- 
hancing the sales tax payable thereon froin 


3 naye paisé to four naye paise in the. rupee. ` 
The validity of the impugned Act was chal- - 


lenged on three grounds, aamely— 


“(i) that it operates as a restriction on the 
freedom of trade. contemplated by 
part XH of the Constitution, especial- 
ly, Article 304 (b) and, consequently, 
it falis within tke protection of the 
proviso ard that ‘since the require- 
ment as fo the assent of the President 
was net satisfied, the legislation is 

- void; , e g i 
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Gi) that the parent Act having been as- 
sented to by the President, the am- 
ending Act could not become law 
unless and until the President had 
accorded his:assent to it; and =~ 

that the impugned Act was a colour- 
able piece of legislation as in pith 
and substance this enactment kas 
rg the Central Sales Tax Act, 
All the pleas were decided against the peti- 
tioners and the petiticns were dismissed. 


12. In Koteswar Vittal Kamath’s case 
AIR 1964 Ker 92 (supra), the validity of Sec- 
tion 3 of the Travancore-Cochin ` Public Safety 
Measures Act (5 of 1950), was challenged on 
the ground that the previous sanction of the 


{iÐ 


- President. had not been cbtained under the 


proviso to clause (b) of. Article 304. of the 
Constitution. With regard to that contention 
it was observed by the learned Judges :— 
“The condition precedent of President’s 
previous sanction is attached only to legisla- 
tion which imposes restriction on freedom of 
trade, commerce or intercourse. Repealing 
is not imposing restrictions and so the proviso > 
to Article 304 does not affect the validity of 
tho repeal under Section 73 of the Act if 
the repeal is otherwise. valid.” 
Those observations are also helpful in uphold- 
ing the constitutional validity of the amend- 
ments made” in Section 23 of the Act from 
time to time enhancing the rate of fee. 
13. In Jugraj.v. Rajasthan State; AIR 
1956 Raj 107, the constitutional validity. ‘of 
the Rajasthan ‘Panchayat (Amendment) Ordin- 
ance (15 of 1955) was- challenged on the 
ground that the President’s assent had not 
been. obtained which was necessary, as -it 
amended certain provisions òf the Rajasthan 
Panchayat. Act (21 of 1953). It was observed 
by the learned Judges— 


“But the provisions which have been 


. amended by the Ordinance have nothing to 


do with any existing legislation of the Central 
Legislature covered bythe Concurrent : List. 
It was, therefore, notgneczssary, to obtain the 


f aszont of the President: to this modification.” - 


14, In another cass, K. N: . Joshi’ v 


“State of Rajasthan; AIR 1972, Raj 168, he 


constitutional’ validity of the Rajasthan’ Urban 
Improvement (Amendment? Ordinance (1972) 
was challenged on ‘the ground that the assent 
of the President had not deen obtained and, 
therefore, it could’ not be enforced under 
Article 254 (2) of the Constitution. _.Repelling 
this attack, it was observed: 


“The Governor has power under Art. 213 
of the Constitution to promulgzte Ordinance 


‘in respect of the subject covered by List H 


of the Seventh Schedule even if the Parent 
law which contains provisions, about acquisi- 
tion: of land” was. enacted after getting Presi- 
dent’s assent. The impugned Ordinance ‘deals 
only with the constitution of the Imoprove- 
ment Trust and, therefore, it was not neces- 
sary to get the, assent of the President on 
such Ordinance.” : . 


1976 


15. 
tion to the points canvassed and in the. light 
of the decisions referred to above, J em of 
the opinion, and L say so wtih great respect, 
that the learned Judge erred in holding that 
the amendment of any provision of the Act 
requires the assent of the President even if 
that particular prevision, which is amended, 
does not relate to any matter enumera-ed in 
the Concurrezt List. 


16. Articles 213 (1) and 254 ef the 
Constitution are in these terms :— 

“Article 213 (1). If at any time, 2xcept 
when the Legislative Assembly of a State Is 
in session, or where there is a Legislative 
Council in a State, except when both Houses 
of the Legislature are in session, the Go~ernor 
is satisfied that circumstances exist which 
render it necessary for him to take immediate 
action, he may promulgate such Ordinances 
as the circumstances appear to him ʻo re~ 
quire: 

~ Provided that the Governor shal not, 
without instructions from the President pro- 
muigate any such Ordinance if—- 

(a) a Bill containing the same provisions 
would under this Constitution have re 
quired the previous sanction cf the 
President for thé intrcduction thereof 
into the Legislature; or 
he would have deemed it necessery to 
reserve a bill containing the same pro- 
visions for the consideration cf the 
President; or 


(c) an Act of the Legislature of the State 
containing the same provisions would 
under this Constitution have been in- 
valid unless, having been reserved for 
the consideration of the President, it 
had received the <essent of the Presi- 
dent. 


Article 254 (1). If any provision of a jaw 
made by the Legislature of a State is repugn- 
_ ant to any provision of a law made by Farlia- 
ment which Parliament is competent to z2nact. 
or to any provision of any existing lay with 
respect to one of the matters enumerated in 
the Concurrent List, then, subject to the pro- 
visions of clause (2), the law made by Parlia- 
ment, whether passed before or after the law 
made by the Legislature of such State, or, as 
the case may be, the existing law, sha pre- 
vail and the law made by the Legislatire of 
State shall, to the extent of the repugmancy, 
be void. | 

(2) Where a law made by the Legis- 
lature of a State with respect to one sf the 
matters enumerated in the Concerren: List 
contains any provision repugnant to the pro- 
visions of an earlier law made by Parliament 
or an existing law with respect to that matter, 
then, the law so made by the Legislatvre of 
such State shall, if it has been reserved for 
the consideration of the President and has 
received his assent, prevail in that State: 


“Provided that nothing in this clause shall 
prevent Parliament from enacting at any time 


(b) 


-a 
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any law with respect to the sarae matter in- 
cluding a law adding to, amending, varying 
or repealing the law so made by th? Lesi- 
lature of the State.” 

Both these Articles use the words “provision 
contained in an Act” and not the entire Act. 
Article 254 (2) also uses the words “matters 
enumerated in the Coscurrent List.” Reading 
these two provisions, it becomes abuadantly 
clear that if an Act, when enacted, contains 
any provision with respect to one of the 
matters enumerated in the Concurreat List, 
which is repugnant to the provisions of an 
earlier law made by Parliament or an existing 


‘law with respect to that matter, then thel : 


law so made by the Legislature of the State 
has to be reserved for the consideration of 
the President in order to enforce it. There- 
after, if any provision of that Act, which 
dees not relate to any of the matters enume- 
rated in the Concurrent List, is sought to be 
amended, it will not require the assent ofi- 
the President. Only the amendment of that 
provision of the Act will require the assent 
of the President which is with respect te one 
of the matters enumerated in the Concurrent 
List. Section 3 of the Act, as originally 
enacted in 1951, did not relate to any of the 
matters enumerated in the Concurrent List 
and, therefore, its amendment, in my opiaion, 
did not require the assent of the President. 
The learned Judge was of the view that since 
the power tc acquire property nader the Act 
was to be exercised ky the Marksiing Board, 
the provision with regard to its constitution 
related to the acquisition of property and 
was, therefore, relatable to Entry 42 im the 
Concurrent List. With great respect, I do not 
find myself in agreement with ihe learned 
Judge. To reiterate, I hold that the amend- 
ment of only that provision of an Act, cen- 
taining provisions in respect of one of the 
matters enumerated in the Concurrent List, 
will require the assent of the President for 
its enforcement, which relates to any such 
matter but if it relates to the amendment of 
any other provision with respect to a matter 
not enumerated in the Concurrent List, it will 
not require the assent of the President for its 
enforcement. Since the -correctness of the 
decision of the learned Judge has been doubt- 
ed’ on this point, I hold that that case ‘has 
not been correctly decided and overrule the 
same. e 


17. Shri P. S. Jain, appearing for some 
of the petitioners in these cases, submitted 
tbat the assent of the President was neces- 
sary under Article 304 (b) of the Constitution 
as the increase in tne rate. of fee affects the 
free flow of trade and commerce in agricul- 
tural produce, which is bought and sold in the 
market by licensees in the notified market area 


‘as a tresult of which the licensees will be at 


a disadvantage while competing with the 
traders of the other States. This plea, haas 
not been specifically faker in the petitions 
and no material has been vlaced on the record 
to show as to what is the rate of the market 
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fee being charged by the market committees 
in other States, with the dealers of which 
the petitioners intend to trade or compete. 
Moreover, it has been held -by their Lord- 
ships of the Supreme Court in Automobile 
fransport (Rajasthan) Ltd. v. State of Rajas- 
' than, AIR 1962 SC 1406, that compeasatory 
taxes for the use of trade facilities are not 
hit by the freedom declared by Article 301 
of the Constitution. Their eae. further 
observ 


- “It -seems to us that a working test for 
deciding whether a tax is compensatory or not 
is to enquire whether the trades people are 
having. the use of certain facilities -for the 
better conduct of their business and paying 
not patently much more than’ what is required 
for providing the facilities. It would be 


impossible to judge the compensatory’ nature. 
of a tax by a meticulous test, and ia the 


nature of things that cannot be done. 


ote exe ane ona Dar ane ece 2ae 


Ef a statute fixes a charge for a conveni- 
ence or service provided oy the State or an 
agency of the State, and imposes it upon those 
who choose to avail themselves of the service 
or convenience, the freedom of trade and 
commerce may well be considered unimpair- 
ed. In such a case the imposition assumes 
the character of remuneration or considera- 
tion charged in respect of an advantage songut 
and received.” 


On the parity of reasoning; in view of the 
_\services rendered and facilitics provided for 
carrying on the trade, it will be reasonable 
to hold that the fee levied by. the market 
committees under. Section 23 of the Act is 
compensatory and-its imposition does not 
hamper trade and commerce and, therefore, 
Article 304 (b) is not attracted. There is also 


no violation of, Article 14 of the Constitution, 


because no material has been placed on the 
record to show the rate of such fees in other 
States. For all the reasons given above, the 
challenge to the constitutional validity of the 
amending Acts is repelled. 


18. The most important point argued 


in these petitions is that the Marketing Board | 


in both the States has directed the market 
committees to levy the maximum fee of. two 
rupees per one hundred rupees in the Har- 
-yana State and two rupees and twenty-five 
paise for One hundred rupees in the State of 
Punjab which is too excessive and exorbitant 
and. therefore, infringes their Fundamental 
Rights guaranteed under Article 19 (1) (£) and 
(g} of the Constitution. It is further sub- 
mitted that in order to justify the imposition 
of fee the element of. quid pro quo, that is, 
the services rendered to the payers of the fee 
by the market committees, has to be related 
to the amount of fee collected from them. In 
other words, if the cost of the services 
rendered. to the payers of the fee is insigni- 
ficant or the services rendered are worth much 
less‘ than the amount charged from them, the 
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fee will amount to tax and colcurable exercise 
of power to impose tax in the garb of fee by 
the Legislature, the Markefing Board ind the 
market committees. It may be stater here 
that Section 23 of the Act in the Stace of 
Haryana only prescribes the: maximum fee 
that can be levied and net that it must be 
levied. In the. State of Punjab, however, fee 
to be charged has been fixed by tbe Legis- 
lature and the market committees have: no 
Thay, of course, can- 


is made. Originally, when fifty naye paise for _ 
every one hundred rupees was prescribed as 
the maximum fee, the market committees were 
directed by the Marketing Board to charge 
orly forty naye paise per cné hundred rupees. 
Similarly. the Marketing Board of Haryana 
State can direct thé market, committees ‘to 
charge less than the maximum amount pro- 
vided in that section. The section, as amend- 
ed by the Haryana State. therefore, cannot 
be struck ‘down as prescribing an excessive 
amount of fee because it s only an enabling 
provision and does not provide for any com- 
pulsion. The position in tae State of Punjab 
is, however, different as pointed- out above. 
The Marketing ‘Board in both the States has 
issued directions to the merket committees to 
levy the maximum rate allowed by the Legis- 
lature. We have, therefore to determine whe- 
ther the imposition of fee at the enhanced 
rate can be justified as fez and if not, whe- 
ther it is wholly unauthorised or can be saved 
to- any extent on the basis of correlationship 
of the services rendered tc the payers of the 
fee under the Act. Another question that 
arises in this connection is the nature of the 
services to be rendered by the market com- 
mittees in exchange of the fee charged, that, 
is, whether they have to de rendered to the 
payers of the fees exclusively and in entire- 
ty or the amount realised can also be spent for 
carrying out the objects mentioned in Sec- 
tions 26 and 28 of the Ac. . 


19. The learned counsel for the. peti- 
tioners’ have greatly relied on, the definition 
of “fee” stated by their ‘Lordships of the 
Supreme Court in the Commr. Hindu Religi- 
gious Endowments, Madras v. Sri Lakshmi- 
nára Thirtha Swamiar of Sri Shirur Mutt, 
AIR 1954 SC 282, in .the following words 
(para 44) :— . 


i PETE .. a-‘fee’ is generally defined to be 
a charge for a special -s2rvice rendered to 


` individuais by some governmental agency. The 


amount of fee levied is‘'sunposed to be based 
on the expenses incurred by the Government 
in rendering the service, though in many cases 
the costs are arbitrarily assessed. 


Ordinarily, the fees are uniform and no 
account is taken of the varying abilities of 
diferent recipients to pzy,’ vide Lutz on 
‘Public Finance’ p. 215. These are undoubted- 
ly some of the general characteristics, but as 
there may be various kinds of fees, it is not 


-pessible to formulate a definition that would 


be applicable to all cases.” 
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20.. . The difference between a tax and 
a fee was,brought out again in Ratilal Pana- 
chand Gandhi v. State of Bombay, AIR 1954 
SC 388 wherein the following observations 
occur (para 22)— ' 

“Fees, on the other hand, are payments 
primarily in the public interest, but for some 
special service rendered or some special work 
done for the benefit of those from whom the 
payments are demanded. Thus in fees there 
is always an element of ‘quid pro quo’ which 
is absent in a tax. It may not be possible 
to prove in every case that the fees that are 
collected by the Government approximate to 
the expenses that are incurred by it in render- 
ing any particular kind of services or in per- 
forming any particular work for the benefit 
‘of certain: individuals, But in order that the 
collections made by the Government can 
rank as fees, there must be correlation be- 
tween the levy imposed and the expenses 
incurred by the State for the purpose of 
rendering such services. This can be proved 
by showing that on the face of the legisla- 
tive provision itself, the collections are not 
merged in the general revenue but are set 
' . apart and appropriated for rendering these 
services. ` 


Thus two elements are essential in order 
that a payment may be regarded as a fee. 
In the first place, it must be levied in con- 
sideration of certain services which the indivi- 
duals accepted either willingly or unwillingly 
and in the second place, the amount collected 
must be ear-marked to meet the expenses of 
rendering these services and must not go to 
the general revenue of the State to be spent 
for general public purposes.” 


e same observations were repeated in ‘Sti 
Jagannath Ramanuj Das v; State ‘of Orissa, 
AIR 1954 SC 400. 


; 2i. The matter was exhaustively dealt 
with by the Supreme Court in The indian 
‘Mica and Micenite Industries, Ltd. v. The 
State of Bikar, AIR 1971 SC 1182, wherein all 
the case law on thé subject was considered 
and it was held that before any levy could 
be upheld as a fee, it must be shown that the 
levy had a reasonable correlationship with the 
` services rendered by the Government. In 
other words the levy must be proved to bear 
a quid pro que tc the services rendered. But 
in these matters it would be impossible to 
havé an exact correlationship. The correla- 
tionship expected is one of a general character 
and not as of arithmetical exactitude. 


22. One of the cases- considered by 
their Lordships was The Hingir-Rampur Coal 
Co. Ltd. v. The State of Orissa, AIR 1961 
SC 459, wherein the following observations 
appear in paras 9 and 13 of the. report :— 


“9 It is true that between a tax and a 
fee there is no generic difference. Both-are 
compulsory exactions of money by public 
authorities; but whereas a tax is imposed: for 
public purposes and is not, and need not, be 
supported by any consideration of -service 
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rendered in return, a fee is levied essentially 
for services rendered and as such there is an 
element -of quid pro quo between the person 
who pays the fee and the public authority 
which imposes it. If specific services are 
rendered to a specific area or to a specific class’ 
of persons or trade or business in any local 
area, and as a condition precedent for the 
Said services or in return for them cess is 
levied against the said area or the said class 
of persons or trade or business the cess is 
distinguishable from a tax and is described 
as a fee. Tax recovered by public authority 
invariably goes into the consolidated fund 
which ultimately is utilised for all public pur- 
poses, whereas a cess levied by way of fee is 
not intended to be, and does not became, a 
part of the consolidated fund. It is ear- 
marked and set apart for the purpose of ser- 
vices for which it is levied. There is, how- 
ever, an element of compulsion in the imposi- 
tion of both tax and fee. When the Legis- 
lature decides to render a specific service to 
any area or to any class of persons, it is not 
Open to the said area or to the said class of 
persons to plead that they do not want the 
service and therefore they should be exempted 
from the payment of the cess, Though there 
is an element of quid pro quc between the 
tax-payer and the public authority, there is 
no option to the tax-payer in the matter of 
receiving the service. determined by public 
authority. In regard to fees there is, and 
must always be, correlation between the fee 
collected and the service intended to be render- 
ed. Cases may arise where under the guise of 
levying a fee Legislature may attempt to 
Impose a tax; and in the case of such a 
colourable exercise of legislative power Courts 








. would have to scrutinise the scheme of the 


levy very carefully and determine whether 
in fact there is a correlation between the 
service and the levy or whether the levy is 
either not correlated with service or is levied 
to such an excessive extent as to be a pre- 
tence of a fee and not a fee in reality.. In 
other words, whether or not a particular cess 


levied by a statute amounts to a fee or tax 
would always be a question of fact to be 
determined in the circumstances of each case. 


The. distinction between a tax and a fee is, 
however. important, and it is recognised by 
the Constitution. Several Entries in the Three 
Lists empower the appropriate Legislatures to 
levy taxes; but apart from the power to levy 
taxes thus conferred each List specifically 
refers to the powers to levy fees in respect of 
any of the matters covered in the said List 
excluding: of course the fees taken in any 
Court.” (Emphasis supplied). S 


“13. It is true that when the Legislature” 
levies a fee for rendering specific services to 
a specified area or to a specified class of per- 
sons: or trade or business, in the last analysis 





~such ‘services may indirectly form part of ser- 
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vices to the public in general. If the special 
service rendered is distinctly and primarily 
meant for the benefit of a specified class or 
area, the fact that in benefiting the specified 
class’ or area the State as a whole may ulti- 
mately and indirectly be benefited would not 
detract from the character of the levy as 
a fee. Where, however, the specific service is 
indistinguishable from public ‘service, and in 
essence is directly a part of it, different con- 
Siderations may arise. In such a case it is 


necessary to enquire what is the primary 


object of the levy and the essential purpose _ 


which it is intended to achieve., Its primary 
object and the essential purpose must be 
distinguished from its ultimate or incidental re- 
sults or consequences. That is the true test 
in determining the character of the levy.” 
(Emphasis supplied). 


In that case, the Act under consideration was 
the Orissa Mining Areas Development Fund 
‘Act (27 of 1952), which had been passed for 
the purpose of developing mining areas in the 
State. The basis for the operatien of the 
Act was the constitution of a mining area and 
it was in regard to mining areas thus created 
that the provisions of the Act came into play. 
The provision for the constitution of an Advi- 
sory Committee for a notified mining area was 
made in Section 4 of the Act which showed 
` that the.policy of the Act was to be carried 
out with the assistance of .the mine owners 
and their workmen. A cess was levied on 
the mine owners and lessees of mines for the 
development of the notified mining area. That 
cess was held to be a fee and not a tax 
with the following observations :— 


“Thus the scheme of the Act shows that 
the cess is levied against the class of persons 
owning mines in the notified area and it is 
levied to énable the State Government to 
render specific services to the said class by 
developing the notified mineral area. There 
is an element of quid pro quo in the scheme, 
the cess collected is constituted into a specific 
fund and it has not become a part of the 
consolidated fund, its application is regulated 
by a statute and is confined to its purposes, 
and there is a definite correlation between the 
impest and the purpose of the Act which is 
to render service to the notified area. These 
features of the Act impress upon the levy 
the character of a fee az distinct from a 
tax.” oy 

23. In Sudhindra Thirtha Swamiar V. 
The Commissioner for Hindu Religious and 
Charitable Endowments, Mysore, AIR 1963 
SC 966, the Supreme Court was calied upon 
to consider whether the levy impugned in that 
case could be justified as a fee. That levy, 
which was an annual contribution levied under 
the Madras Hindu Religious Endowments Act 
(19 of 1951), was upheld on the ground that 
those contributions, when collected, went into 
a separate fund and not into the Consofidated 
Fund of the State and were specifically ear- 
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marked for defraying expenses for the services 
rendered. Further, they were not payable to 
the Government but were payable: to. the 
Commissioner and were levied not as a tax 
but only as a fee. The Court further ob- 
served t-— 


“A levy in the nature of a fee does not 
cease to be of that character merely because 
there is an element of compulsion or- coerci- 
veness present in it, nor is it a postulate. of a 
fee that it must have direct relation to the 
actual services rendered bythe authority to 
each individual who cbtains the benefit of the 
service. If with a view to provide a-specific ser- 
vice levy is imposed by law and expenses for 
maintaining the. service. are met. out of the 
amounts collected, there being a reasonable 
relation between the levy and the: expenses in- 
curred for rendering the service, the. levy 
would be in the nature of a fee and not in the 
nature of a tax. It is true that ardinarily a fee 
is uniform and no account is taken of the 
varying abilities of different recipients. But ab. 
sence of uniformity is not a criterion on which 
alone it can be said that it is of the nature 
of a tax. A fee being a levy, in consideration 
of rendering service of a particular type, cor- 
relations between the expenditure incurred by 
the Government and the levy.must. undoubted- 
ly exist, but a levy will not be regarded as a 
tax merely because of the absence. of unifor- 
mity in its incidence, or because of compul- 
sion in the collection thereof, nor because 
some of the contributories do not obtain the 
sdme degree of service as others may.” 


_ 24. In Corpn. of Calcutta v. Liberty 
Cinema, AIR 1965 SC 1107, the validity of 
the levy made under Section £48 (2) of the 
Calcutta Municipal Act, 1951, came up for 
consideration, before the Supreme Court and 
it was held that the levy in question was not 
a fee in returm for services as the Act did not 
provide for any service of a special kind 
being rendered resulting in. benefits te the 
person on whom it was imposed. Tn that 
case, the licence fee was increased. from 
Rs. 400/- te Rs. 6,000/- in 1943 by changing 
the basis of assessment. and finding it at 
Rs. 5j- per seat. The levy was held to: be a 
tax and not a fee. As a tax it was. upheld 
by majority on the ground that the Corpora- 
tion was an autosomous body which had to 
perform various statutory funetions. For the 
performance of those functions, it. needed 
money and its power to colleet taxes was 
necessarily limited by the requirement to 
discharge those functions and it could fix such 
tates as may be necessary to meet its needs. ' 
That was considered to be sufficient guidance 
to make the exercise of Corporation’s. power 
to fix the rates valid. À 

. 25. In para 8 of the report, the dif- 
ference between ‘licence fee’ and ‘fee? for ser- 
vices rendered was pointed. out by reference 
to Articles 110 (2) amd 199 (Z) of the: Con- 
stitution and it was observed that “a provi- 
sion for the imposition of a licence. fee: does 
not necessarily lead to the conclusion that. the 


N 
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fee must be only for services rendered.” “With 
rezard to the word “fee” it was observed that 
it “cannot. be said to have acquired a rigid 
technical meaning in the English language 
indicating only a levy in return for services”, 
and, therefore, the use of the word ‘fee’ is. mot 
conclusive of the question that it must ‘te in 
return for services and that the position of 
a section in the Act providing for the fee 
cannot determine its nature; an imposition 
which is by its terms a tax and not a fee can- 
mot become a fee by reason of its heving 
been placed in a eertain part of the statute. 


26. It is not necessary to consider 
any more cases pointing out the essential 
characteristics of ‘fee? in contradistinction to 
‘tax’, as the specific question whether fee 
levied under the Agricultural Produce Markets 
Act is ‘fee’ or ‘tax’ has been considered in 
some cases which ate binding on this Court 
and a reference to them may now be made. 


27. In Mohammad Hussain Guam 
Mahammad v. The State of Bombay, AIR 
1962 SC 97, their Lordships of the Supreme 
Court held that the fee shaped fer services 
rendered by the market committee in comnec- 
tion with the enforcement of the various pro- 
visions of the Bombay Agricultural Prcduce 
Markets Act, 1939, and the provision for 
various facilities in the various markets esta- 
blished by it was not in the nature of sales 
tax. The mode of charging fee on the amount 
of produce bought and sold was only a 
method of realising fees for the facilities 
provided by the committee. The levy was 
thus upheld as a fee..and the argument that it 
was in the nature of a sales tax was repəlled, 

28. The specific question whether a 
fee levied by a market committee under the 
Bihar Agricultural Produce Markets Act (16 of 
1960), was a fee or a tax came up for con- 
sideration before their Lordships of the 
Supreme Court in Lakhan Lal v. State of 


Bihar, AIR 1968 SC 1408, wherein the follow- 


ing observations occur in para 7 


“Counsel next submitted that the market 
committee has not established any merket. 
According*:to Counsel, a market must be a 
‘well defined. site with market equipment and 
facilities. The argument overlooks the céfini- 
tion of market in Section 2 (h). The market 
consists of market proper and the market 
yards. The market yards are well-defined 
enclosures, buildings or localities but the mar- 
ket proper is under Section 2 .-(k) read with 
Section 5 (2) (ii) a larger: area. For esta- 
blishins a market it is sufficient to make a 
declaration under Section 5 (2) fixing the 
boundaries of the market proper anc the 
market yards on the recommendation ož the 
market committee made under Rule 59° (2). 
Under: Section 18 (1) the market committee 
must provide for such facilities in the market 
as ‘the ‘State Government may from time to 
time direct. It is not shown that the market 
committee refused to carry cut any direction 
of the Government. The market committee 
may, in view of Sections 28 (2) and 38 (i), 
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acguire and own lands and buildings for the 
market, but it is not always obliged to do so. 
Fhe market is established on the issue of a 
notification under Section 5 (2) declaring the 
market proper and the market yards. The 
next contention is that the fees levied by the 
market committee are in the nature of taxes 


as the committee does mot render any services. 


to the users of the market and the levy of 
the fees is therefore illegal. This contention 
is not tenable. The market committee. has 
taken steps for the establishment of a market 
where buyers and sellers meet and sales and 
purchases of agricultural produce take place 
at fair prices, Unhealthy market practices are 
eliminated, market charges are defined and 
improper ones are prohibited. Correct 
weighment is ensured by employment of 
licensed weighmen and by inspection of. scales, 
weights and measures - and weighing and 
measuring instruments. The market com- 
mittee has appointed a dispute committee for 
quick settlement of disputes. It has set up 
a market intelligence unit for collecting and 
publishing the daily prices and information 
regarding the stock, arrivals and despatches of 
agricultural produce. It has provided a prad- 
ing unit where the technique of grading agri- 
cultural produce is taught. The contract form 
for purchase and sale is standardised. The 
rovision of the Act and the Rules are en- 
orced through inspectors and other staff ap- 
pointed by the market committee. The fees 
charged by the market committee are cor- 
related to the expenses incurred by it for 
rendering these services. The market fee of 
25 naye -paise per. Rs. 100 worth of agri- 
cultural produce and the licence fees presc- 
ribed by Rules 71 and 73 are not excessive. 
The fees collected by the market committee 
form part of the market committee fund 
which is set. apart and ear-marked for the 
purposes of the Act. There is sufficient quid 
pro quo for the levies and they satisfy the 


test of ‘fee’ as laid down in Commissioner, . 
Hindu Religious Endowments, . Madras v. Sri. 


Lakshmindra Thirtha Swamiar of Sri Shirur 


_ Mutt, (ATR 1954 SC 282).”- 


These observations ‘clearly show that there is 
close affinity between the provisions of the 
Bihar Act and the Act, which ‘is for con- 


sideration before: us, and the above observa-. 


tions supply mutatis mutandis to its provi- 
sions. - Relying on these judgments of the 
Supreme Court, a Division Bench of this 


Court held the levy under S. 23 of the Act: 
to bea ‘fee’ and not a ‘tax’ in Ram Sarup v- 


The Punjab State, ILR (1969) 1 Punj & Har 
756. The relevant observations from para 8 
of the report are extracted as under :— 


: “The market-fee is collected under- Sec- 


tion 23 and all other moneys -received by. 


the market committee are paid. into the -mar- 
ket committee fund referred to in Section 27 
of the Act. The amount received in the mar- 
ket. committee fund can: be. expended by the 
committee only for three purposes,. viz.: 
(a) for payment to the Market Board as.con- 


~ 
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tribution: such percentage of its income 
derived from licence fee as is specified in 
the Act to defray expenses of the office esta- 
‘blishment of the Board, and other expenses 
of the Board incurred by it in the interest of 
the market committees : (b) for payment to 
the State Government the cost of any special 
or additional staff employed by it in -con- 
sultation with the committee for giving effect 
to the provisions of the Act in the notified 


market area in question; and (c) for all or 


any of the seventeen purposes mentioned in 
Section 28 of the Act including acquisition 
of sites for’ markets and maintenance -and 
improvement thereof, etc. In the absence of 

any définite material about the income: which 
' accrues to a market committee by recovery 
of ‘market-fee'on the ‘one hand and the ex- 
„penses it has to incur or the items specified 
in Ss. 27 and 28 of the Act, (all of which 
are admitted to be related to the functions 
of the committee), on the other, it is impos- 
sible to record any finding as to whether there 
is a quid pro quo between the amount of 
the fee and the services to be rendered by the 
committee in question or not. On the mate- 


rial available before us, it is obvious that the. 


amount of market-fee which can possibly be 
recovered by a committee does not in. any 
manner appear to be disproportionate to the 
services which it is expecced to render to the 
assessees of such fee, by performing the 
duties referred’. to in Section 28. In our 
opinion, no preper fourdation has in fact 
been laid in this case by. the petitioner on 
which it could build the argument sought to 


be made out on its behalf.. In any event,” 


the petitioner. has ‘not furnished any material 
for substantiating the vague: allegation made 


in sub-paragraph (ix) ‘of paragraph ‘16-of the’. 


writ petition which has already been quoted. 
Be that as it. may, # appears: to be wholly 
futile to go any -further into this matter ‘as 
the market-fee of 0.40 Paise ‘on sale of goods 
: worth Rs. 100/- within the market area cannot 
__ be called a tax in’ .the face of the authorita- 
tive pronouncements of- the Supreme Court 


in Mohammad Hussain Gulam Mohammad V. . 
The State of Bombay, (AIR 1962.SC 97) and ~ 


in a recent. unreported judgment in Lakhan 
1968: SC 1408),” CA A eee 

'- The levy of fee ‘at the`rate of -forty - paise 
for every one hundred:rupees was held.to be 
fully authorised and valid. as: it. was within 


Lal v. State. of-Bihar (since reported as AIR: 


the maximum limit stated in Section. 23 of - 


. the Act Bot ae 


29. - In view. of. these authoritative _ 


judgments, it .is futile for the petitioners .to 
urge that the fee levied under Section .23 of 
the Act is not a ‘fee’ but'-a ‘tax’. Shri Hira 


Lal Sibal, the learned Senior Advocate for. 


the. Agricultural. Marketing Board, Punjab, 


has also~argued that if the levy cannot, be’ 


justified as'a fee on the basis of correlation- 
ship with the services rendered, the levy may 
be considered partly as a fee and partly as 
a tax and should. be upheld as such, in view 
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of the judgment of the Supreme Court in 
The Corporation of Calcutta v. Liberty 
Cinema, AIR 1965 SC 1107 (supra). In that 
case, the so-called fee was held to be a tax 
and the Calcutta Municipal Corporation was 
held to have the power to impose the tax 
in order -to meet its expenses for carrying 
out the various obligations imposed on it by 
the Calcutta Municipal Act. No such power - 
has been given to :the market committees by 
the Legislature to impose a tax to raise re- 
venue for carrying out the objects of the Act 
and the ratio of the decision in Liberty 
Cinema’s case does not apply. In my_ view, 
the levy permitted under Section 23 of the 
Act is primarily a fee and can also be called 
compensatory fee on the parity of reasoning 
With regard to compensatory tax statéd in 
the Supreme Court judgment in Automobile 
Transport (Rajasthan) Ltd., etc. v. State of 
Rajasthan, AIR 1962 SC 1406 (supra). The 
amount of the fee collected by the market 
committees goes to the market committee: fund 
constituted under Section 27 of the Act and 
that fund has to be utilised for the purposes 
mentioned in that section and S. 28. 


3. Shri Hira Lal Sibal has advanced 
a very ingenious argument but which is not 
acceptable. . According to him, the fee is 
leviable on the agricaltural produce when it 
is bought or sold and, therefore, ir cannot- be 
said that the licensed dealers, whe pay the. 
fee as buyers of the zgricultural produce, 
are entitled to any service, in exchange for 
the fee paid by them. The purchase or sale 
of the agricultural prodice is only the fee 
levying event and not that the fee is leviable 
on the agricultural produce.’ The agricultural 


produce does not pay the fee; it is payable by 


the buyer of the produce and, therefore, the 
buyer of the produce’is the payer of the fee 
and is entitled to services in lieu thereof. ~ 


The argument is repelled. 


From the various decisions dis- 


” 31, 
cussed- above, the following propositions - . 
emerge :-- iy. en ee re ae 


i. That the fees are of vatious:!"kinds 
and it is not possible to formulate*a defini- 
tion that would be applicable to ‘all - cases. 
The matter shall have'to be decided in each 









correlationship with the cost .of .the services 
rendered or to be rendered to the payers of 
the fees:- However, it is imposible to-have an 
exact correlationship and so the: correlation- 
ship expected is one of general character and 
not of arithmetical exactitude; and (4) that 
the amount of fees so collected are-not to 
be spent exclusively for rendering services to 
the payers of. the fees but can also be utilised 
for carrying out the purposes or objects of 
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the Act under which they are levied. They 
‘Icannot, however, be utilised for purposes 
which have no connection with the main 
purposes of the Act for which fee is 
levied, as explained by the Supreme 
Court in The Secretary, Governmert of 
Madras, Home Department v. Zenith Lamps 
and Electricals Ltd., AIR 1973 SC 724, with 
respect to Court-fees. Jt was said thereim that 


the Court-fees collected can be spent fer the 


administration of justice and the maintenance 
of the Courts for that purpose but net for 
road building or building schools etc. Cn the 
parity of reasoning it can be said that the fees 
collected under the Act cannot be speat for 
carrying out the governmental functions of 
the State but for rendering services to the 


payers of the fees in accordance with the 


provisions of the Act. 


It is in the light of these propositions that 
we have to decide whether the increase :n the 
fee effected by the various Acts stated in an 
earlier part of this judgment can he justified 
and‘the fee has not become so excesswe or 
exorbitant as to- change its character from 
fee to tax. 


32. - The mandate of the Legislature in 
Section 27 is that the Market Committee Fund 
has to be utilised for -incurring expenditure 
. under or for the purposes of the Ac: and 
any excess remaining thereafter-is to be in- 
vested in.such manner as may be prescribed. 
Every market committee.has to contribute cer- 
tain percentage of its income to the Agfi- 
cultural Marketing Board to defray expenses 
for the office establishment of the Board and 
such: other expenses incurred by it-in the m- 
terest .of the market committees gererally 
and also has to. pay to the State Goverament 
the cost of any special “or additional staff 


employed by the Staté Government in con-° 


sultation with the committee for giving effect 


to the ‘provisions of the Act inthe notified 


‘ot urposes for which i SL n 
The other purp ‘and. time were arbitrarily made in order.to pro-. 


market. area. The © 

the market committee funds may ‘be expend- 

ed are stated in Section 28 of the Act as 

unders-—. ` R i e . 

E “28. - Subject to the provisions- oł Sec- 

tion 27, the market committee funds shall: be 

-expended . for the following purposes :-— 

' ` (Ð acquisition of sites for. the market; 
(ii) maintenarice and improvement of the 

- market; . E ao 


“Gii) -construction and -repair of buildings 
which are necessary for the purposes*of the. 


market and for the health, convenienc2 and 
safety of the persons using it; $ 

l (iv) provision and maintenance of stand- 
ard weights and measures; 


(v) pay, leave allowances, gratuities com- 
passionate allowances: and contributions to- 
wards leave allowances, compensation for in- 
juries and death resulting from accidents while 
on duty, medical aid, pension or provident 
fund of the persons employed by the com- 
mittee; _ 3 " 
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- (vi) payment of interest on Joans that 
may be raised for purposes of the market 
and ‘the provisions of a sinking fund in res- 
pect of such loans; 

(vii) collection and dissemination of in- 
formation regarding all matters relating to 
crop statistics and marketing in respect of the 


agricultural produce concerned; 


(viii) providing comforts and facilities, 
such as shelter, shade, parking, accommoda- 
tion and water for the persons, draught cattle, 
vehicles and pack animals coming or being 
brought to the market or on construction and 


repair of approach roads, culverts, bridges and 


other such purposes; 

(ix) expenses incurred in the mainten- 
ance of the offices and in auditing the ac- 
counts of the committees; "A 

(x) propaganda in favour of agricultural 
improvements and thrift; ` 

(xi) production and betterment of agri- 
cultural produce; 

(xii) meeting any legal expenses incur- 
red by the committee; 

(xiii) imparting education 
or agriculture; 

(xiv) payments of travelling and other 
allowances to the members and employees of 
the- committee, as prescribed; © 

(xv} loans -and advances to the em- 
ployees; T i 

(xvi) expenses of. and incidental to elec- 
tions; and ~. a 

(xvii) with the previous sanction of the 
Board, any other purpose which is calculated 
to promote the general interests of the com- 
mittee or the notified market area, or- with the 
previous sanction of.-the State Government, 
any. purpose calculated to promote the 
national or-public ‘interest.” oa 

33. In view of the allegation. that the 
committees were possessed of enough’ funds 
to carry out their duties under the Act and 


in marketing 


: that the increases’ in the fees from time to 


vide revenue to the Government for. its own 
governmental activities, we' directed the mar- 
ket committees as well as the Agricultural 
Marketing Boards of. both the States to file the 
statements’ of income and expenditure for the 


- last five years showing in. particular the heads 


under. which the amounts were spent. The 


incomes in those statements: are at:the rate of ` 
-one rupee: per one hundred rupees which was 


the rate prevalent in those years. That direc- 


- tion has been complied with in a number of 


cases which provide. the necessary data ‘for 
determining the quid. pro quo as the pattern 
of expenses in almost all the committees is 
the same. I shall first deal with the miarket 
committees and the -Agricultural Marketing 
Board of Haryana... .- K a 


34. Tt is enough to refer to the income 
and expenditure statements of Market Com- 
mittee, Hissar, during the last five years. The 
statement showing the income headwise from 
1969-70 to 1973-74 is as under :— 


bd 


\ 


a 
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“S, Name of head 

1. Licenees fee u/8. 13, ee 
2. Licences fea u/8. 10, 

3. Market fga.. z 


3 

4 Composition fea, ‘ 

5. Sale of forms. 

6, Security for Badges 
other saeuritiss. 

7. Other Miscellaneous income. 

8 Interest on investment. 

9. ‘Loan and Advance,, 

. Suspense alos 

. Rent, 

. Unelassified 


-> 


“and 


Total: 


H. D. & G. Milis v. State (Tuli J.) 
1971-72 ` 


~ 1963-70- 





3335-00 - 


885117-52-`- 
17289-05. - 


630-00 
1725-00 -` 





103884142 


1970-71 


937126~85 


3468-60 - 


_ & 
1620-00 


406412-82 - 


84023-22- 


— 


3 815-00 | 


AN creased tne, emcee 


1388592-09 


126-35 
3832-00 


10531863-29 


1032-85 
15-00 
994-00 
806799-15 


. 316572~-30 - 


—_- 


280-00. 


wnae anis PN 


 1382724-94 ` 


1872-73 


. 


166-00 
5199-00 
915375-42 
2732-00 
8-00 
2284-00 - 
89581-41 
9986-85 
165000-00 
19448-15 


2152-60 


| issanadaaaaa 


1162533-52 


25 iN 


` The statement, darai headwise expenditure tor: por years is as under :— 


u 
ls 


Name of head, 


zi 
R 


Establishment, 

Provident Fund 

Contingencies sna amenities, 

Refund of securities to con-- 
tractors. : 

Works, 

Audit expenditure. 
Travelling Allowances. 

. Medical aid 
Contribution u/s, 27. 

Miseellansons. expenditure 
Refund of market fee and 
Provident funds. 

. Suspense aecounts, 

; Investment Fixed deposit * 

with mans and Post Office. 





E ae aa 


w 


- 


food 
onena 


feed n 
. W 


~ Total 


1865-76 


mmen i. ë ŘĖ 


48641-49 


bD076-94- 


85461-79 


350-68. 
487947-C5° ` 


` 9909-97 
“12-69 


233118-76 © 


To 





Se i 


annona TED aa 


891132-1 1461557-56 © 


4, 


1970-71 


88479-55 
2975-18 
132494-61 
6778-83 


-680178-59 
3286—34 


1095-14 
17221 —34 


 894058-85 


1971-72 - 


94618-19 
5847-68 


 209493-71 . 


@51626--63 
8791-30 
4161-80 


_ 1047-21 .. 
~ 988603—75: 
.19513-33 


“oy 


= 


. toa 
4 a 
SE en 


1384703-38 


Tee <a sonnet 4 


1972-78 


e 1 


86946-39 

- 8610-11 
15287350 
3784-00 


638:31-93 


5900-37 
570-26 
189707-96 


oo 
. 4 
t r 


17942512 


-110956864 


. unma EE paeen 


The details of the amount Spont on item No. ‘8—Works—had also bean’ given as under :— — 


f Name of head 


1., Deposit Works Village Link 
Road.. aontribution fór 
amount .deposited with” 
- Public Wor 8 Department, , 
Hissar a 


2. construction of boundary ` - 


. wall at Model Mandi Hissar 
‘Offica-cum-Rest House plot, 


8. Construction-of Link Roads 


. mitiese, Hissar. 
å, Construstion. of 
platform at 
Mandi, ` 
. Repair of Piao and Mardi, 

gabe, 

6, Culverts ia Bridges in the 
villuges of notifisd mar et 
“grea On san aiwatar ‘ways. 

7, Purahasa of eema nt for eon- 
struction of effice.cum-Rest 

. House and O. 0, flooring in 
3 Nevy Modal Mandi. ` 


8. Fitting of eleotria motor for ' 


=- ,. Water supply in Kisan Best: 


Housea.. 


t 


common - 
Balsamand -~ 


1969-70 ` 


> 454100-00 - 


. 2008-52 ` 


~ 1970-71 


-` 26594-92 
oarried out by Market Com- ^s >77, 7 


r oem —, 


< B14 25-00 


r 


91-23 ` 


a 


5 


17600-00 


à x 
ba’ 
Sire 


“37 4659-22 


473-33 


1971-72 


: 1872-13 


r e —— 


< 810000-00 


ue 


8905-81 `` 


`- 


4168-53 


X 


5430 -00> : 


| 88509-00 


440000-0 


' 118943-81 


715-03 


+ A, I. R. 
1973-74 


» 


144-90 
4292-00 


1620938-23 


81525-00 
148836-61 
5141-34 
128725-00 
3600-00 
33-00 

- 954-40 


NAR g 


1881080-98 | 


1973-74 
10994337 
4642-12 
' 158174--83 
84510-00 


1171577-00 
48482-62, 
5552-25 
83 i—B2 1 
41513342, - 


‘8777-12 


SI ee e A 


1977664-55, 


1973-74 


ne seadeel 


£46000--00 ; 


` 18278-90 -' 


o. 6592-73 


t, 


1474-00 , 


s.r 


67585-13 








From these statements it is abundantly clear 
that the market fee .constitutes more than 
eighty per cent. of the income of the market 
committee. The amount spent on ‘works’ is 
nearly one-half of the total expenditure. The 
major item on which the amount has been 
spent under the head “works” consists >f the 
amount deposited with the Public Works De- 
partment, Hissar, as contribution for corstruc- 
tion of village link roads. Strong objection 
has been taken by the learned counsel for the 
petitioners to this item of expenditure cn the 
ground that construction of roads is a govern- 
mental function and the market fees co_lected 
from the licensed dealers cannot be t-ilised 
for this purpose. It is also clear from the 
statement showing the details of works that 
construction of some link roads was carried 
out by the market committee itself <uring 
all the five years. The learned couns:] for 
the petitioners, on the basis of that itzm of 
expenditure, submit that the link road: con- 
structed by the market committee itsef fall 
within the meaning of ‘approach roads’ used 
in clause (viii) of Section 28 of the Act and 
the amounts ‘deposited with the Public *Vorks 
Department, Hissar, for village link rocds do 
not fall within any of the objects sta‘ed in 
Section 28 of the Act. On behalf cf the 
respondents it is submitted that the village link 
roads also fall within the description <f ap- 
proach roads and they are necessary to te con- 
structed for facilitating the easy transpo-tation 
of Aricultural produce from the villages to the 
markets or market places where the7 are 
bought and sold providing the main sorzce of 
income to the licensed dealers. In any case, 
the construction of roads within the rotified 
‘market area is a work of Public impcrfance 
and promotes the general interest <£ the 
committee and the notified market area which 
is one of the purposes enumerated in CL (xvii) 
of Section 28 of the Act. 

35. After giving my careful comidera- 
tion, I am of the opinion that the expendi- 
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Br.No, Name of heed 1969.78 4970-71 1871-73 1072-78 1973-74 
9. Repair. of roads and Plat. ~ 54226-80 -< ~ 1864-06 

form in Mandis of principal 2 Pie 
Yard, 
10. Village Gorchhi-Gawar = = = vea 107784-06 
water supply scheme, 
11. Oonstruction of Gamlas of om $598—-05 12380-80 _ = 
: shaddy traes st New Modal 
Mandi Hissar. | É 
12. Providing electric fittings mt: S 4888-14 = — 
in Kisan Rest House. / 
18. Providing hand-pump for = 1022-75 95-45 ve _ 
drinking water at Sabsi i 
Mandi, Hissar. l 
14, Special repair of Kisan Rest = 8788-78 16685-01 4206-45 627-90 
House. , 
15, Earth filling in New Model =n man — — 12772-06 
Mendi Hissar, 
16, Earth filling in Baleamand = n 9161-13.. 40707-14. 8589-12 
Mandi i 
Total s 487947-)5  660178-59 ` 651626-68 688131-93 117157708” 


[a eee E EA ici, GASP opl EE o E 


ture on the construction of link roads for 


‘which amounts were deposited with the pub- 


lic Works Department is fully justified as it is 
for the benefit of the growers, the licensed 
dealers and the general Public and promotes 
the interests of the notified market area. Thus, 
a service is rendered to the payers of the fee 
by the cevelopment of the market area as per 
the ratio decidendi of the Supreme Court judg- 
ment in The Hingir-Rampur Coal Co.’s case 
AIR 1961 SC 459 (supra). In that case too, 
the fee was levied for the development of 
the mining areas, although it was payable 
only by the owners or lessees of the mines and 
not by workmen whereas the development 
works consisted of construction of roads, pro- 
vision of electricity, sewerage and drainage 
and other amenities in.the mining area. It 
was considered that by such developmental 
activities service was being rendered to the 
payers of the fee. Since transportation is 
very essential for the development of a market 
and to enable the growers of the agricultural 
produce to bring the same to the market places 
for sale, the construction of link roads be- 
comes an essential purpose of the market com- 
mittees. However, the Public Works Depart- 
ment must render accounts of the amounts 
received by it for 
village link roads to each market committee 
to enable it to determine whether any further 
amount is necessary to be spent under this 
head and whether all the roads for which 
money was paid have been constructed. The 
Government cannot utilise that amount as a 
part of general revenus te carry out its. gov- 
ermnmental activity of providing main roads. in 
the State. The amount received from the 
market committees has to be strictly spent 
only on the construction of approach roads 
and not main roads. Since no material has 
been brought to our notice by the petitioners 
showing that no link roads had been cor- 
structed by the Public Works Department and 
the amounts deposited by the market com- 


7 


the construction of the 


4 
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mittees had been misutilised or mis-spent, it 
cannot be held that no mcre amount is requir- 
ed by the market commitiees for the purpose 
and that the enhancement in the market fee is 
arbitrary or uncalled for. However, before 
` depositing any further amounts with the Public 
Works Department, every market committee 
must -obtain the- account of the amounts al- 
ready paid and make further contributions 
only if any more approach foads are neces- 
Sary to be constructed. 
above that Section 23 only lays down the 
maximum amount of fee that can be levied 
and each market committze can levy a lesser 
amount in case it does not stand in need of 
any more funds for any particular purpose. 
The amount collectéd as fees has, however, 
to be spent on the various purposes enume- 
tated. in Sections 27 and 28 of the Act. 


36. Objection was also raised to the 
donations given by the various market com- 
mittees to educational institutions imparting 
_ {general education and not education-in market- 
ing or agriculture, as stated. in clause (xii) 
of Section 28. Such donations are not within 
Section 28 of the Act. The institutions im- 
parting general education cannot be said to 
promote the general interest of the com- 
mittee or the notified market area nor can 
‘they be described as pramoting national or 
public interest. I shall dilate on this subject 


when I discuss the Punjakt cases as this point -’ 


has directly arisen there. Suffice it to say 
that the amounts spent by the various market 
committees on donations. siven to educational 
institutions not imparting education in market- 
ing or agriculture are wholly unauthorised and 
no further donations to such institutions 
Should be made. 
out that the Market Committee, Hissar, spent 
Rs. 1,07,794-00 on the water supply scheme 
for village Gorchhi Gawar which is not 
covered by the various purposes mentioned in 
Section 28 of the Act. This objection is also 
sustained as the water supply schemes are 
primarily the concern of the Government or 
the local authorities like the Gram Panchayats, 
Panchayat Samitis or Zila Parishads. 
supply scheme for a village has no connection 
with the marketing. of agricultural produce 
for which the markets have been established. 
The primary object of the Act, broadly stated, 
is “to protect the - producers of agricultural 
produce from being exploited by middlemen 
and profiteers: and to enable them to -secure 
a fair return for their produce”, as-was said 


by a learned single Judge in Mukhtiar Chand 


v. Marketing Committee, Malout Mandi, 1964- 
66 Pun LR 836 = (AIR 1965 Punj 33). This 
expenditure. by the Hissar Market Committee 
was also unauthorised and beyond the pur- 
poses of the Act. Provision of Rs. 6 lacs for 
the construction of a Panchayat Bhawan 
made by the Market Committee, Hissar,. in 
the current years’ budget is also ultra vires. 
Construction of Rest Houses-or rest places 
for the temporary stay of producers and 
traders visiting the markets will be justified 


a 
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I have pointed out-- 


Storage of foodgrains 


k has also been pointed . 


Water 


A. L R. 


but not the construction of a Panchayat 
Bhawan which may be constructed by the 
Panchayats concerned. 


37. The statements furnished by the 
other market committees of Haryana-are on 
Similar lines.and need not be discussed scpa- 
rately as Market Committee, Hissar, serves as 
an exemplar. However, it has been pointed 
out that the Market Committee, Sirsa, -spent 
some amounts on the construction of Gandhi 
Park and making donations to Maternity Hos- 
pital and Arya Kanya Pathshala. “If the 
Gandhi Park is within the market, its contruc- 
tion may be justified but donations to Mater- 
nity Hospital and Arya Kanyd Pathshala are 
unauthorised and outside the purposes of the 
Act. No donations and contributions should 
be made for such purposes, , . l 


38. : The Haryana Marketing Board 
has also. filed the statements of its income 
and expenditure during the last five years 
fron which it is clear that godowns for the 
were constructed at 
fourteen centres at a cost of Rs. 1,40,94,637-00 
and in order to carry out those constructions 
the Board took a‘ loan of Rs. 91 lacs from 
A. R. C. in 1972-73 and Rs. 25 lacs in 1973- 
74. A list of the works proposed to be 
undertaken to improve the various market 
committees in the State of Haryana to make 
them modern has also been filed as under :-—~ 


‘Water supply schemes. 

Water cooler rooms for drinking water 
for the growers.’ 

3. Water trough for the cattle. 

4. Public toilets with all arrangements of 
bath and cloth washing for the growers. 
5. Public urinals. ; 

S Gates; check-post and first-aid post. 
8 
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Cement conctete/red stone pavement on 
common platforms. .. 
Cattle sheds. 

Parking 
vehicles. 

10. Metalled roads. ” 


11. Earth work, surface dressing, filling of 
earth and levelling etc., in mandis. - 
12. Special repairs, additions and altera- 
tions in- existing buildings. i 
. 13. Pucca. tharas in front of shops. 
14. Street lighting in mandis. 
‘15. Weigh bridges. ` 
{6. Large godowns. 
-17. Office buildings. 
18. Kisan Rest Houses. ; 
19. Staff quarters for (a) Secretary (b) othe 
officials. 
20. Planting of trees and parks, . 
21. Rate exhibiting tower. 
22. . Fire fighting station. 
23. Canteen. 
24. Library. * 
25. Grading laboratory. 
26. Accommodation for Bank and Post and 
Telegraph office. 
27. Agro-Industries Yard for repairs of 
~- agriculture machinery and vehicles. 


places for carts and other 
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28. Recreational facilities. 
29, Processing units. 
30. Sewerage and drainage.” 


The learned counsel for the petitioners have 
only objected to item No. 26 on the list “Ac- 
conimodation for Bank and Post and Telegraph 
Office.” In my view, the objection is mean- 
ingless as the provision for a bank and a Post 
and Telegraph Office is necessary to afferd a 
necessary facility to the dealers as well as 
other persons coming to the markets. The 
water supply schemes mentioned abov2 are 
(Contd. on Column 2) 


(i) if the annual income of a committee does 


not. exceed Rs, 10,000 


(ii) if the annual inceme of a committre exceeds 


Rs 10,000 

on the first Rs. 10,000 

on the next Rs. 5,000 or part thereof 
on the remaining Income 


Since Section 23 of the Act, as applicable to 
the State of Haryana, only prescribe: the 
maximum limit within which the market’ zom- 
mittees, according to their needs, can presc- 
ribe the fée to be realised from the licensed 
dealers, it is not possible to strike dowr: the 
amendments of that section made by the vari- 
ous Acts enhancing the amount of maxinum 
fee. Looking to the various projects t> be 
undertaken for the improvement of the mar- 
ket committees and the funds required for 
the repayment of loans already taken for the 
construction of godowns, the levy of fee at 
the rate of rupees two per one hundred 
rupees is considered to be justified ani in 
order. No interference seems to be callec for 
at this time. a 


40. The case of the market com- 
mittees in the State of Punjab is, however. dif- 
ferent. As I have pointed out above, they 
have to charge the fee prescribed in Sec. 23 
of the Act by the Legislature. There i: no 
scope for flexibility. The amount of the fee 
has been fixed by the Legislature and it has 
not been letto each market committee to levy 
fee according to its needs within the pzvesc- 
ribed limit. It has, therefore, to be seen whe- 
ther the enhancement in the fee made by the 
Punjab Govrnment is justified. In the various 
petitions relating to the State of Punjab it 
has been stated that the market commi-:tees 
were collecting lacs of rupees every month 
and the Agricultural Marketing Board was col- 
Jecting crores of rupees and are thus pozses- 
sed of large sums of money which have not 
been spent on rendering services to the payers 
of the fee or for the development of the 


notified market areas, but these amounts have . 


been mis-utilised for giving a donation of 
rupees one crore to the Guru Gobind S ngh 
Medical College which has recently been esta- 
blished at Faridkot. As I have pointed out 
above, the fee was fixed as rupee one per one 
hundred rupees with effect from May 22, 1369, 
and thereafter the amount of fee was increas- 
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understood to be for the markets and not for 
the villages situate in the notified market 
area of each market committee. No expendi- 
ture can be incurred by a market committee 
on the water supply schemes for villages. 


39. In order to provide more income 
to the Agricultura] Marketing Board, so that 
further loans may not have to be taken. rhe 
Haryana Legislature has amended Section 27 
of the Act so as to increase the percentage of 
contribution by the market committees to the 
Board, by the Punjab Agricultural Froduce - 
Markets (Haryana Amendment) Act (21 of 


- 1973). The comparative figures are as under: 


Before amerdment. After amendment, 


10 paz centam 20 per centum 


10 per centum 
15. per centum 
20 per cantum 


20 per centum 
25 per centum 
80 per centum ” 


ed to one rupee and fifty paise per one 
hundred rupees with effect from April 30, 
1973, and two rupees and twenty-five paise 
with effect from April 30, 1974. In these cases 
also some of the market committees and the 
Agricultural Marketing Board have filed state- 
ments of income and expenditure during ‘he 
last five years. The Punjab Government has 
also filed its return in the shape of an affidavit 
of Mrs. Shant Bhupinder Singh, Under Secre- 
tary to Government, Punjab, Development 
Department. In her affidavit it has been 
stated that— 


“The Finance Minister, Punjab, in his 
Budget speech in Vidhan Sabha on 27-2-1974, 
had revealed that Government proposed to 
raise the rate of market fee by 50 per cent. 
and to utilise the additional funds so collccted 
for the construction of link roads and bridges 
to provide better facilities for bringing the 
produce fron far off villages.” 


Since the Vidhan Sabha adjourned without 
passing the Amendment Act, the necessitv for 
promulgating the Ordinance arose and that 
Ordinance. has since been replaced by an Act. 


41. With regard to the contribution 
to Shri Guru Gobind Singh Education Trust 
for setting up the Guru Gobind Singh Medical 
College at Faridkot, it has been stated by the 
Agricultural Marketing Board that— 


“About a crore of rupees have not yet 
been given to the Medical College, Faridkot, 
although the Chairman of the Board received 
the sanction in respect of the amounts to be 
contributed by the Board and the various 
market committees to Shri Guru Gobind 
Singh Educational Trust.” 
Along with his affidavit, the Secretary of the 
Punjab State Agricultural Marketing Beard 
has filed a copy of the letter issued by the 
Government to the Chairman of the Board 
which is dated October 22, 1973, on the sub- 
ject of “Contribution towards’ the Guru 
Gobind Singh Educational Trust for setting up 
the Guru Gobind Singh Medical College at 
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Faridkot.” It is necessary to set out the con- 
tents of this letter in detail. It reads as 
under :— 


“The Governor of Punjab, in exercise of 

the powers vested in him under Sections 28 

(xvii) and 26 (xvii) of the Punjab Agricultural 

Produce Markets: Act, 1961, is pleased to 

declare the contributions, made at the rates 

prescribed below, by the Market Committees 

and the Punjab State Agricultural Marketing 

Board to the Guru Gobind Singh Educational 

- Trust, as a fit and valid charge on their res- 
pective funds :— 

“G) Punjab State Agricultural Marketing 

Board .Rs. 30,00,300/-; 

Gi) 15 committees with income exceeding 

Rs. 15 lacs as detailed in annexure 

‘A’ at Rs. 2,31,C00/- per committee; 


9 committees with income between 


Gii) 


Rs. 10 to 15 lacs as detailed in an-- 


nexure ‘B’ 
committee; 


at Rs.. 1,35,000/- per 


(iv) 
- 5 to 10 lacs as detailed in annexure 
‘C’ at Rs. 54,000/- per committee; 


(v) 34 commitiees with income below 
Rs. 5 lacs as detailed in annexure ‘D’ 
at Rs. 14,500/- ser committee. 


In case the finances of the Marketing 
Board/Market Committees do not permit the 
‘ entire contributions at the rate prescribed 
above during the year 1973-74, they may make 
the payment in 2 instalments, the first instal- 
ment being not less than 50 per cent to be 
paid immediately and the next instalment in 
the beginning of the next financial year, pro- 
vided that the Marketing Board, if the state 
of its finances so require, may make the 
payment in 3 annual instalments, the first in- 
stalment to be paid immediately. 


3. This sanction is being issued as a 
very special case in the public interest and is 
not to be treated as a presedent for other con- 
tributions.” 


From this letter it is quite clear that the 
market committees in the State and the State 
Agricultural Marketing Board have been 
. directed by the State Goyernment by a perem- 
ptory order to make contributions to Shri 
Guru Gobind Singh Educational Trust for 
setting up the Guru Gobind Singh Medical 
College at Faridkot. -There is no averment in 
the affidavit of the-Secretary of the Marketing 
-Board or the market committees that they ap- 
plied for sanction of their contribution to that 
Trust. The language of the letter shows that 
the -Government itself prescribed the amounts 
of contribution to be made by each market 
committee and the Agricultural Marketing 
Board, whether its finances permitted or not. 
The order was issued under clause (xvii) of 
Sections 26 and 28 as being in the public 
interest. It has now to be decided whether 
the Government has any such power to 
direct peremptorily the market committees 
and the Marketing Board to make any such 
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A. L R: 


contribution to any institution whatsoever. 
Clause (xvii) is almost the same in Sections 26 
and 28. The former section deals with the 
purposes for which the marketing development 
fund is to be utilised while Section 28 enume- 
rates the purposes for which the market com- 
mittee funds may be expended. The market- 
ing development fund is the fund maintained 
by the Agricultural Marketing Board while the 
market committee funds are maintained by 
the market committees. Clause (xvii) of Sec- 
tion 26, before it was amended by Punjab 
Act 23 of 1962, read as under :— 


“26 (xvii) with the previous sanction of 
the State Government, any other purpose 
which is calculated to promote the general 
interests of the Board and the committtees.” 


The words “or the national or, public interest” 
were added by the said amending Act. 
Clause (xvii) of Section 28, before the amend- 
ment read as under :— 

“28 (xvii) with the previous sanction of 
the Board, any other purpose which is calculat- 
ed to promote the general interests of the com- 
mittee or the notified market area.” 
and the amending Act edded the following 
words thereto :— 

“or with the previous sanction of the 
State Government, any purpose calculated 
to promote the national ar public interest.” 


The necessity for amending these clauses, as 
stated in the Statement cf Objects and Rea- 
sons, was as under :— 

“Sections 26 and 28 enumerate the pur- 
poses for which the. marketing development 
fund and a market committee fand can be 
expended by the State Agricultural Marketing 
Board and a market committee respectively. 
There is no provision in these sections autho- 
rising the State Marketing Board or a market 
committee to make contribution for the relief 
of distress caused by any natural calamity 
like flood or to make contribution towards the 
fund raised in connection with a National 
Emergency.” 


` It is well-settled that the Statement of Objects 


and Reasons for the enectment cannot be a 
direct aid to the costruction, but it can be 
used for a limited purpose for finding out the 
purpose of the enactment by furnishing valu- 
able historical material. To understand the 
historical background it may be mentioned 
that in October, 1962, China invaded India 
and a state of Emergency arose. There were 
also frequent droughts and floods in various 
parts of the country and the amendment in 
clause (xvii) of Sections 26 and 28 was made 
with a view to enable the market committees 
and the State Marketing Board to make some 
contributions for alleviating distress caused by 
droughts and floods and to help the nation in 
the event of a National Emergency. The 
setting-up of a Medical College does not come 
within the purview of ‘clause (xvii) of Sec-| - 
tions 26 and 28 of the Act. The way the 
letter dated October 22, 1973, was issued by 
the Punjab Government clearly shows that 
the Punjab Government adopied the baby of 


1976 


the Guru Gobind Singh Educational Trust 
and became its foster father but instecd of 
making: contributions fiom its own revenues, 
it called upon the market committees and the 
Marketing Board to make such contribucions. 
The education for which the market comnittee 
fund and the marketing development fund can 
be spent by the market committees and the 
Agricultural Marketing Board should be per- 
taining to marketing or agriculture anc not 
any other kind of education. The issuance 
of the letter was, therefors, wholly unaatho- 
rised and the Punjab Government forced the 
market committees and the Agricuttural 
Marketing’ Board to make the contributions 
which were wholly outside the purposes of 
the Act and, therefore, unauthorised and ultra 
vires. The market committees and the Agri- 
cultural Marketing Board cannot make any 
contributions to Shri Guru Gobind Singh 
Educational Trust for setting-up of the Guru 
Gobind Singh Medical Ccllege in purstance 
of that letter which is quashed. J am further 
of the opinion that it is not open to the State 
Government to designate a certain institation 
or project as of public importance and cirect 
the market committees and the Marketing 
Board to make compulsory contribution taere- 
to. The State Government shall be well 
advised to compensate the Agricultural 
Marketing Board and the market committees 
for the misutilisation of their funds for this 
unauthorised purpose. 


42. .In this backgrcund, the enhence- 
ment of the fee from one rupee and fifty naise 
to two rupees and twenty-five paise per one 
hundred rupees attains importance. The nar- 
ke committees and the Agricultural Mazket- 
ing Board were directed to make these pay- 
ments in October, 1973, and the proposa_ for 
enhancing the fee came in February, 1974, 
during the Budget Session of the Vidhan 
Sabha. The link is, therefore, established that 
it was to provide the market committees with 
more money in order to carry out the pur- 
poses of the Act, after depleting their finds 
by forcing them to make contributions for 
the setting-up of Guru Goktind Singh Medical 
College at Faridkot, that the enhancement was 
necessitated. On April 1, 1973, the opening 
balance in the hands o- the Agricul-ural 
Marketing Board was Rs. 20,13,921-00 anc the 
income during the year 1973-74 was Rupees 
1,75,84,151-00. Thus the amount available to 
the Agricultural Marketing Board during the 
year 1973-74 was Rs. 1,95,98,074-00. The ex- 
penditure during the year, including the dona- 
tion of Rs.. 10 lacs to Shri Guru Gobind Singh 
Educational Trust, amounted to Rupees 
1.13.39,468-00 leaving a surplus of more -han 
Rs. 82 lacs with the Boarc. The Board has 
not prepared any plan of constructing further 
development works for the market commictees 
on which the amount has to be spent necessi- 
tating the increase in the fee, as has been done 
by the Haryana Marketing Board. 


43. The statements furnished by the 


Market Committee, Barnala, with regard to’ 
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iis income and expenditure during the years 
1969-70 to 1973-74, which raay be taken as an 
exemplar, reveal that the total income of the 
market committee during these five years was 
Rs. 54,55,740-9] while the expenditure amount- 
ed to 44,45,485-84, leaving a surplus of nearly 
Rs. 10 lacs. Out of the expenditure, the con- 
tributions made to the Marketing Board 
amounted to Rs. 11,95,209-03. The amount 
spent on the link roads was Rs. 28,47,552-54. 
Thus the main expenditure was on the con- 
tribution to the Marketing Board and con- . 
struction of link roads. This committee also 
made donations of Rs. 58,000-00 to three 
colleges in 1970-71, Rs. 50,000-00 to a college 
in 1971-72 and Rs. 1,70,000-00 to colleges ‘in 
1973-74 end so it appears that it was a regular} 
feature with this market committee to give 
donations to educational institutions impart- 
ing general education. To the Guru Gobind 
Singh Medical College, Faridkot, the donation 
of Rs. 1,35,000-00, as directed by the State 
Government in its letter dated October 22, 
1973, was made. These donations to the 
educational institutions are wholly unauthoris- 
ed. Shri Guru Gobind Singh Educational 
Trust became a beneficiary of one crore rupees 
from the Agricultural Marketing Board and the 
market committees under the directions of the 
State Government necessitating greater burden 
being placed on the payers of the fee for 
making possible these contributions. I am, 
therefore, of the view that the enhance- 
ment of fee from one rupee and fifty 
paise to two rupees and twenty-five paise 





per one hundred rupees by the Punjab 
Agricultural Produce Markets (Amend- 
ment) Ordinance (No. 4 of 1974), which 


was later on replaced by the Punjab Agri- 
cultural Produce Markets (Amendment) Act 
(13 of 1974), cannot be justified, as the 
amounts collected in the form of fee cannot 
be utilised for any purpose other than the 
one sanctioned by the Act, as has been held 
by their Lordships of the Supreme Court in 
The Secretary, Government of Madras v. 
Zenith Lamps and Electricals Ltd., AIR 1973 
SC 724 (supra). That case related to the 
ma of court-fees and it was pointed out 
that-— 


“the fees taken in courts and the fees 
mentioned in Entry 66, List I are of the same 
kind. They may differ from each other only 
because they relate to different subject-matters 
and the subject-matter may dictate what kind 
of fees can be levied conveniently, but the 
overall limitation is that fees cannot be levied 
for the increase of general revenue. For 
instance, if a State were to double court-fees 
with the object of providing money for road 
building or building schools, the enactment 
would be held to be void.” 


In the historical background, set out above, 
I am convinced that the enhancement in the 
amount of fee from one rupee and fifty paise 
to two rupees and twenty-five paise per one 
hundred rupees was not genuine and it was 
made with a view to enable the market com- 
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mittees and the Agricultural Marketing Board 
to reimburse themselves for the amounts which 
they were directed to contribute to Guru 
Govind Singh Medical College at Faridkot. 


The market committees were having enough’ 


iucome and could meet their legitimate re- 
auirements from the amounts of fees which 
were being realised prior io the enhancement. 
The new projects to be undertaken by the mar- 
ket committees or the Agricultural Marketing 
Board have not been stated and, therefore, 
the enhancement in the fee from one rupee 
fifty paise to two rupees and twenty-five paise 
cannot be justified. This enhancement is 
nothing but a colourable exercise of power to 
levy fee with a view fo raise funds for extra- 
neous purposes not intended by the Act and 
the Punjab Agricultural Produce Markets (Am- 
endment) Ordinance (No. 4 of 1974) and 
(Amendment) Act (13 of 1974) have to be 
struck down. The enhancement of fee from 
one rupee to one rupee and fifty paise by 
Punjab Act 17 of 1973 is considered tu be 
justified for carrying out the various purposes 
mentioned in Sections 26 and 28 of the Act 
and is upheld. However, with regard to the 
amounts deposited with the Punjab Public 
Works Department for construction of link 
roads, the market committees should ask for 
the accounts before depositing any further 
amounts for the purpose, as has been said 
above while dealing with such expenditure in 
the case of the market committees of Haryana. 


44, The petitioners in all the petitions 
pertaining to the State of Haryana have also 
challenged the validity of Rule 29 (1) of the 
Punjab Agricultural Produce Markets (Gene- 
ral) Rules, 1962, which reads as under :— 


“29 (1). Under Section 23 a committee 
shall levy fees on the agricultural produce 
bought or sold by licencees in the notified 
market area at the rates fixed by the Board 
from time to time: 


Provided that no such fees shall be levied 
on the same agricultural produce more than 
once in the same notified market area. A list 
of such fees shall be exhibited in some con- 
spicuous place at the office of the committee 
concerned.” 


On the ground that the State Government has 
delegated its own delegated legislative func- 
tions to a subordinate authority, that is, the 
Agricultural Marketing Board, which goes 
` against the well-known legal principle that 
there cannot be a delegation of delegated 
power. It is further submitted that neither 
the language of Section 23 of the Act nor 
the rule-making power conferred on the State 
Government under Section 43 of the ‘ :t per- 
mit the grant of authority to the Board to 
fix the market fee chargeable by the market 
committees. According to the petitioners, 
Section 43 (2) (vii) prescribes the framing 
of rules by the State Government with re- 
gard to the maximum fee which may be levied 
by a committee in respect of the agricultural 
produce bought or sold by licensees in the 
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notified market area and the manner and the 
basis thereof and does not provide for any 
such power being given to the Board to deter- 
miné the amount of the fee that each market 
committee should levy. In reply. it has been 
submitted on behalf of the respondents that 
it is not a case of excessive delegation of 
legislative functions by the State Gcvernment 
or second delegation to the Agricullural 
Marketing Board but Rule 29 only enables 
the Board to prescribe a uniform rate of 
fee within the maximum prescribed under Sec- 
tion 23 of the Act for all the market com- 
mittees in the State to levy in order to carry 
out the purposes of the Act. In the absence 
of such a power, every committee shall be 
at liberty tc prescribe the amount of the fee 
for itself which may result in unhealthy com- 
petition in the neighbouring markets and ad- 
versely affect the interests of the producers 
and buyers. I find considerable force in this 
submission of the respondents. The Market- 
ing Board has the power of supervision over 
all the market committees in the State and, 
for the proper functioning of the committees, 
it may be necessary to prescribe a uniform 
rate of fee to be charged by all the com- 
mittees instead of leaving it to the discretion 
or sweet will of each committee. The levy 
of uniform fee will help the committees in 
carrving out the various purposes of the Act 
with the amount becoming available to them. 
The challenge to the validity of this rule, 
therefore, fails. 


45. As regards the State of Punjab, 
the question of fixing the rate of fee by the 
Agricultural Marketing Board for all the com- 
mittees in the State does not arise as the 
Legislature itself has fixed the rate to be 
charged. 


46. No other point has been argued. 


47. As a result of the above discus-- 
sion, 127 writ petitions concerning the market 
committees of Haryana are dismissed but the 
parties are left to bear their own costs. 
84 writ petitions with regard to the market 
committees of Punjab are accepted only to 
the extent that the Punjab Agricultural Pro- 
duce Markets (Amendment) Ordinance (No. 4 
of 1974), replaced by the Punjab Agricultural . 
Preduce Markets (Amendment) Act (13 of 
1974), are struck down. In all other respects, 
the petitions are dismissed with no order as 
to costs, 


PRITAM SINGH PATTAR, J. :— I en- 
tirely agree. 
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AIR 1976 PUNJAB AND HARYANA 21 
‘R, S. NARULA, C. J. 

Rajinder Singh Nanda. Petitioner vV. 
Kewal Krishan, Respondent. 

Civil Revn, No. 175 of 1974, D/- 11-4- 
1975.* 

(A) East Punjab Urban Rent Restric- 
tion Act (3 of 1949), Section 13 (3) (a) (i) 
— Ejectment of tenant — Conditions pre- 
cedent —. All three conditions laid down 
in paras (a), (b) and (c) of Section 12 (3) 
(a) (i) are required to be fulfilled. (1361- 
63 Pun LR 865 held no longer good law 


in view of AIR 1963 Pun] 1 (FB) and AIR | 


1967 SC 773). (Paras 1. 2) 
Cases Referred: Chronological Paras 
1974 Ren CR 99 (Punj) : 2 
1970 Ren CR 840 = 73 Pun LR (D) 43 2 
AIR 1967 SC 773 = 69 Pun LR 83 2 


AIR 1963 Punj 1 = 64 Pun LR 758 (F3) 
2 


(1961) 63 Pun LR 865 = ILR (1962) 1 Puni 
1 i . 


E. L. Sarin Sr, Advocate with M. L. 
Sarin, for Petitioner; Harinder Singh 
Gyanj and G. C. Mital. for Respondent. 

ORDER :— This is a petition uasder 
Section 15-5) of the East Purjab 
Urban Rent Restriction Act (3 -of 1949) 
(hereinafter called the Act} for revision 
of the order of the Appellate Authority, 
Ferozepore. dated January 3. 1974. ap- 
holding the decision of the Rent Control- 
ler for the eviction of the tenant-p=2ti- 
tioner under Section 13 (3) (a) (i) of the 
Act, that is on the ground of bona ñde 
personal necessity. The only ground 
pressed by Mr. Harbans Lal Sarin, learn- 
ed Senior Counsel for the petitioner, for 
setting aside the decision of the Cotrts 
below is that out of the three statutory 
conditions precedent entitling a landlord 
to apply to the Rent Controller for an 


order directing the tenant to put the land- ° 


lord in possession specified in Section 13 
(3) (a) (i) of the Act, namely:— 

(a) he requires it for his own occupa- 
tion; 

(b) he ig 
dential building in the urban area ccn- 
cerned; and . 

(c) he has not vacated such a build- 
ing without sufficient cause after the com- 
mencement of this Act, in the said urban 
area; 


the landlord neither pleaded nor prov2d 
conditions (b) and (c) specified above, Tne 
ground of ejectment is specified in para- 
graph 4 (b) of the application for eject- 
ment. It is clear that the pleas requisite 
wider Section:13 (3) (a) G) (b) and re; 
have not been taken therein or: at amy 


*(Apainst order of O. P. Saini, Appellate 


Authority, Ferozepur, D/- 3-1-1974. 
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other place in the application for eject- 
ment. Nor has any clear evidence on 
those two points been led by the land- 
lord-resvondent, 


2. The learned counsel for the te- 
nant-petitioner has referred to the judg- 
ment of the Delhi High Court (Himachal 
Bench) in H, N. Bhasin v. Chamba Mall, 
1970 Ren C. R. 840, and the judgment of 
a learned Single Judge of this Court 
(Mahajan, J., as he then was) in Darshan 
Singh v. Jagdish Kumar, 1974 Ren C. R 
99 (Puni) in support of his contention that 
the landlord cannot succeed in obtaining 
an order or direction against the tenant 
for his eviction under Section 13 (3) (a) 8 
unless he pleads and proves all the three 
ingredients of the aforesaid provision re- 
ferred tc above, Mr. Gokal Chand Mittal, 
learned counsel for the respondent. has 
on the other hand relied on the earlier 
Division Bench judgment of this Court in 
Shri Krishan Lal Seth v. Smt. Pritam 
Kumari, 1961-63 Pun LR 865 (to which 
Mahajan. J., himself was a party). In 
that case it was held that in an applica- 
tion under Section 13 of the Act for the 
eviction of tenant on the ground of the 
requirement of the residential building 
for personel occupation, it is not neces- 
sary for the landlord to re-state in the 
application the statutory conditions set 
out in paragraphs (b) and (c) of sub- 
clause (i) of clause (a) of Section 13 (3) 
of the Act. It appears that subsequent to 
the decision of the Division Bench in 
Krishan Lal Seth’s case (supra), this 
matter came up for.consideration some- 
what obliquely before a Full Bench of 
this Court in Sant Ram Das Raj Kalka 
v. Karam Chand Mangal Ram, AIR 1963 
Punj. 1 (FB). While concurring with the main 
judgment of Mehar Singh, J.. (as he then 
was) in that case, Shamsher Bahadur, J., 
(as he then was) observed that a landlord 
may apply under sub-section (3) of Sec- 
tion 13 of the Act for ejectment of the 
tenant from a residential building on ful- 
filment of all the three conditions laid 
down in paragraphs (a), (b) and (c) of 
sub-clause (i) of clause (a) of that sub- 
section. In a later judgment of the Sup- 
reme Court in Attar Singh v. Inder Ku- 
mar, 1967-69 Pun LR 83 = (AIR 1967 SC 
773). it was held that in order to succeed 
under a similar provision, the landlord 
has not cnly to prove that he requires 
the premises in question for his own use, 
but he has also to prove that he is not in 


. possession of any other such premises in 


the urban area in. question, and also to 
prove that he had not vacated any such 
premises without sufficient cause after the 
commencement of the Act. It is clear 
that in' view of the observations made by 
Shamsher Bahadur, J., in the Full Bench 
judgment of this Court in the case of 
Messrs. Sant Ram Das Raj Kalka (supra), 
and the authoritative pronouncement of 
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their Lordships of the Supreme Court in 
Attar Singh’s case (supra. the Delhi High 
Court and the learned Single Judge of 
this Court took the correct view (refer- 
red to above), and the view taken by-the 
Division Bench jn Krishan Lal Seth's case 
(supra) is no longer gocd law. In the face 
of the state of law referred to above, Mr. 
Gokal Chand Mittal could not support the 
order of the Rent Controller and the Ap- 
pellate Authority, but has prayed that 
instead of. dismissing his application for 
ejectment I should adopt the course that 
was adopted by the Dalhi High Court in 
H. N. Bhasin’s case (supra), and by D. K. 
Mahajan, J.. in Darshan Singh’s case 
(supra). I agree and accordingly re 
mand the respondents application for 
ejectment to the Rent Controller for fresh 


trial after allowing the landlord-respon- 


dent an opportunity to amend the appli- 
cation for ejectment, Mr. Sarin has no 
objection to this course being adopted. 
3. For the foregoing reasons I al- 
low this petition, set aside the judgment 
and order of the Appellate Authority and 
of the Rent Controller, and remand this 
case to the Rent Controller, Ferozepore, 
for rehearing and re-deciding the case on 
merits in the light of the observations 
herein made after allowing the landlord- 
‘respondent an opportunity to amend his 
petition for ejectment. The amended 
p tition may be filed >y the landlord be- 
fore the Rent Controller on May 12, 1975, 
when the parties will appear before him 
fo. further proceedings, The landlord 
may serve an advance copy of the amend- 
ed petition on the counsel for the tenant 
in the trial Court. The tenant would be 
entitled to file his resh written state- 
ment in reply to the amended petition. 
A: it is an old case, the Rent Controller 
srall make an effort to dispose it of as 
expeditiously as possible. There is no 
order as to costs incurred by the parties 
in this Court. 
Petition allowed. 





AIR 1976 PUNJAB & HARYANA 22. 
R. S. NARULA, C. J. AND 
M. R. SHARMA, J. 


Smt. Nirmal Khosla, Appellant v. The 
Union of India and others, Respondents. 


Letters Patent Appeal No. 284 of 1972, 
D/- 2-4-1975.° i l , 
(A) Letters Patent — Punjab & Haryana 
High Court, CI. 10 — Limitation Act (1963), 
S. 5 — Appeal under CL 10—One day’s delay 
in filing appeal caused by Counsel’s bona fide 


“(Against Judgment of R. S. Sarkaria, J. 
in C. W. No. 2038 of 1974, D/- 28-i- 
1972). 


_ IS/1S/D294/75/GNB 





Nirmal Khosla v. Union of India (Narula C. J.) 


A, É. R. 


mistaken impression of law — Delay can be 
condoned. i (Para 4) 


(B) Constitufion of India, Art. 226 — 
Limitation — No limitation is prescribed for 
filing writ petition — Land acquired by Govt. 
in 1935 — In spite of various representations 
no compensation paid till 1971 — Petition for 
mandamus to compel Govt. to determine and 
pay compensation filed in 1971 — Delay in 
filing petition beld should be ignored. AIR 
1969 Punj & Har 441 (FB), Expl. (Para 5) 


(C) Constitution of India, Art. 226 — 
Land Acquisition Act (1894), S. 23 — Pefi- 
tioner’s land acquired by Govt. in 1935 — 
No compensation paid tili 1971 — Petition 
under Art. 226 for mandamus to compel 
Govt. to pay compensation er restore land 
with mesne profits —— As no person could be 
deprived of his property without authority of 
law Mandamus held should be issued. AIR 
1931 PC 248 and AIR 1954 Pumi 151, Rel. 
on. l (Paras 6, 7, 8) 
Cases Referred : Chronological Paras 


AIR 1969 Punj & Har 441 = ILR (1969) 2 
Punj & Har 96 = 1969 Lab IC 1513 (FB) 
3, 5 

AIR 1954 Punj 151 = ILR (1954) Punj 211 6 
AIR 1931 PC 248.= 1931 AC 670 6 


K. P. Bhandari, fer Appellant; H. S. 
Brar, Sr. Dy. Advocate General (Punjab), for 
Respondents. 


NARULA, C. J.:— The undermentioned 
history of this case which bas led to the filing 
of the present appeal under clause 10 of the 
Letters Patent against the judgment of a 
learned Single Judge of this Court dismissing 
the writ petition of the appellant on the short 
ground that it involved disputed questions 
of fact and a dispute regarding limitation 
unfortunately reveals that even after the in- 
dependence of the country and the establish- 
ment of a socialistic welfare State committed 
to the rule of law, some Government agencies 
continue to have a bureaucratic outlook, and 
their conscience is not pricked by mercilessly 
trampling over the legal rights of the citizens 
and then trying to outwit them by defenceless 
defences. 


2. Possession of the land belonging to 
the appellant was taken over by the Punjab 
Government through the Engineer of the 
Aerodrome at Patiala in 1935 for State pur- 
poses. Proceedings for determining compen- 
sation payable for the acquisition of land were 
started, but some years later the file relating 
to those proceedings was lost in the Govern- 
ment’s office. The appellant thereafter went 
on representing to the Government to deter- 
mine and pay the compensation for her land 
and proceedings were restarted after many 
years. The Collector, Patiala, who was deal- 
ing with the matter ultimately passed an order, 
dated November 2, 1964 (Annexure ‘B° to the 
writ petition), wherein it was observed that 
no order for acquiring the land was available 
on the file, and since the land-owner had not 
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produced a copy of the notification for acqui- 
sition of ‘the land it was not necessary to 
proceed any further with the matter relating 
to the determination of compensation. Ii is a 
matter of regret that the Collector thought 
that it lay on the land-owner to produce evi- 
dence of acquisition of the land belongimg to 
her when it was the admitted case of the 
Government that the land had in fact been 
acquired and the appellant had in fact been 
dispossessed of the same since 1935, amd it 
was not disputed that the land was (as it 
oe till today) in the possession ož the 
tate. i 


Be that as it may, the fact remains 
that the appellant went on representing for 
determination and payment of compensation 
to her till February 11, 1971. No dent hav- 
ing been created on the mind of the con- 
cerned officials of the State, the appellant was 
driven to file a writ petition in this Cour: for 
the issuence of a writ of mandamus against 
the respondents (who are the Union of India, 
the State of Punjab, the Secretary, Petiala 
Aviation Club, and the Collector, Patiala) 
directing them to do their duty in the atove- 
mentioned matter in accordance with law, and 
to proceed with the acquisition of the lard in 


question according to the provisions of law, 


and to pay due compensation for the same to 
the appellant or in the alternative to restore 
possession of the land in question to the ap- 
pellant along with damages for use and oc- 
cupation thereof for the entire period d ring 
which the appellant has been deprived of the 
same. 


3. At the hearing of the writ petiion, 
an objection was raised which was noticed in 
the judgment of the learned Single Judge in 
the following words :— ' 


“Mr. Rampal, learned counsel for the 
State contends that complicated questions of 
fact necessitating the examination of witnesses 
and an elaborate investigation arise in this 
case. It is added that such questions zan- 
not be properly decided in these summary pro- 
ceedings under Articles 226 and 227 of the 
Constitution and that the proper remedy of 
the petitioner is to seek redress by a regular 
suit.” ; 


Immediately after noticing the above-qu>ted 


Objection the learned 
observe :— l 

“It appears to me that this objection must 
prevail.” 


The learned Single Judge purported to follow 
the ratio of the Full Bench judgment of this 
Court in Jagdish Mitter v. The Union of 
India, ILR (1969) 2 Punj and Har 96 = 
(AIR 1969 Punj & Har 441) for dismiszing 
the writ petition by allowing the above-quoted 
preliminary objection. 

4. At the hearing of this appeal, a pre- 
liminary objection has been raised by Mr. 
H. S. Brar, learned Senior Deputy Advocate- 
General for the State of Punjab, to the efect 
that this appeal is barred by time, and that 


Judge proceeded to 
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the application of the appellant (C. M. 2230 
of 1973} for condonation of delay and exten- 
sion cf time by one day should be dismissed. 
The judgment of the learned Single Judge was 
prouounced on January 27, 1972. The limita- 
tion for filing en appeal under clause 10 of 
the Letters Patent is thirty days. The appeal 
if filed on February 26, 1972, would have 
been within time. The appellant is also en- 
titled to exclude from the above quoted statu- 
tory period allowed for preferring the apveal 
the time if any spent in obtaining the re- 
quisite certified copy of the judgment of the 
Jearned Single Judge. The time spent in ob- 
taining such a copy (if suck a copy was ob- 
tained) has not been disclosed in the appiica- 
tion. Assuming that no certified copy was ob- 
tained -by the appellant, this appeal could have 
been filed within limitation by February 26, 
1972. February 27, 28 and 29, 1972. were 
admittedly holidays, and the Court was closed 
on those days. The appeal was actually filed 
On 1-3-1972, by Mr. I. B. Bhandari, Advo- 
cate, who was at that time a rank junior in 
the profession. It appears from the applica- 
tion filed by him under his own signature that 
he did not distinguish between a month of 
31 days and a month of 30 days in calculat- 
ing the period of limitation for filing the ap- 
peal, and thinking that one month and not 
thirty days was the prescribed period of limi- 
tation and the appeal could be filed on 
February 27, 1972 (the closed day), actually 
filed it on the reopening day of the Court 
after the above-mentioned holidays. ‘The 
above-mentioned facts stated in the application 
of Mr. I. B. Bhandari (filed by him under his 
own signature) clearly show that one day’s 
delay was caused in the filing of this appeal 
due to a dona fide mistaken impression of the 
law by Mr. I. B. Bhandari. It is settled law 
that no litigant should ordinarily suffer for 
such a mistake of his counsel. In these cir- 
cumstances we are Satisfied that there was 
sufficient cause for one day’s delay in pre- 
ferring the appeal. We accordingly allow 
the application for condonation of delay and 
treat the appeal as having been filed within 
time. 

5. On the merits of che controversy 
Mr. H. S. Brar, learned counsel for the State, 
could not- point out to us as to what is that 
blooming disputed question of fact which 
would necessitate the examination of wit- 
nesses and require an elaborate investigation. 
He has candidly admitted that the land in 
question belonged to the appellant, that it 
Was acquired by the Government, that the 
possession of the said land is still with the 
Government, that the State does not intend 
to give back the land, and that no compensa- 
tion for acquiring that land has so far been 
determined ar paid to the appellant. We are 
unable to understand as to what disputed 
question of fact still requires determination in 
the face of these admissions. The preliminary 
objection on the basis of which the petition 
was dismissed does not, therefore, appear to 
hold much water. Mr. Brar. has then con- 
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tended on the authroity of the Full Bench in 
Jagdish Mitter’s case (AIR 1969 Punj & Har 
441) (supra) that the question of limitation for 
allowing the claim of the appellant would 
come in. Learned counsel for the State ap- 
pears to be thinking that this is a suit for 
payment of money. The appellant is not 
claiming any money in the present proceed- 
ings, but has merely come to the Court for 
compelling the Governmental authorities to 
do the duty enjoined on them by law. For 
the issuance of a writ of mandamus in a case 
of this type there is no period of limitation 
prescribed by the Limitation Act. Question 
of delay in approaching the Court can cer- 
tainly be one of the valid considerations in 
the matter of exercise of the High Court’s 
discretion under Article 226 of the Constitu- 
tion, but no limitation is prescribed for ap- 
proaching this Court. If there is any fit 
case in which the Court would ignore delay 
in coming to the Court for an appropriate 
writ, order or direction under Article 226, it 
is this one. We have, therefore, no hesitation 
‘in holding that no question of limitation is 
involved in the writ petition and nothing stated 
in Jagdish Mitter’s case (supra) bars the grant 
of appropriate relief to the appellant. 


6. The merits of the appellant’s claim 
for a mandamus do not appear to us to pre- 
sent any difficulty at all. Even during the 
British colonial regime it had been held by 
their Lordships of the Privy Council in 
England in a case from Nigeria — Eshugbayi 
Eleko v. Officer Administering the Govern- 
ment of Nigeria, AIR 1931 PC 248, as follows: 


“In accordance with British jurispru- 
dence no member of the executive can inter- 
fere with the liberty or property of a British 
subject except on the condition that he can 
support the legality of his action before a 
Court of justice. And it is the tradition of 
British justice that Judges should not shrink 
from deciding such issues in the face of the 
executive.” 


The above-quoted dictum of the Privy Coun- 
cil was approved by a Division Bench of this 
Court in Khushal Singh v. Rameshwar Dayal. 
AIR 1954 Punj 151. We are committed by 
our traditions and the Constitution to no 
lower norms of jurisprudence. 


7. When the possession of the appel- 
lant’s land was taken over in 1935 the rights 
of the appellant were secured by S. 299 (1) 
of the Government of India Act, 1935, which 
stated :— 

“299 (1) No person shall be deprived of 
his property save bv authority of law.” 


If the appellant’s land. had not been lawfully 
acquired, she was and is entitled to restora- 
tion of the possession of the land. But the 
fact that proceedings for determination of 
compensation started and went on for some 
time does tend to show that the acquisition 
was lawful. The loss of the original acquisi- 
tion file accounts for non-availability of the 
notifications relating to the acquisition. But 
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the choice still les with the Government. 
Either it can treat the znd as having been 
lawfully acquired in 1935. and determine the 
compensation on that basis and pay the same 
to the appellant in accordance with law, or 
if it is advised that the acquisition proceed- 
ings were not regular for want of the re- 
quisite notification the Gcvernment may now 
issue the appropriate notiications under Sec- 
tions 4 and 6 of the Laad Acquisition Act, 
1894, and determine the compensation on that 
basis and pay the same to the appellant in 
accordance with law. Whatever course the 
State may adopt, it-does not lie in its mouth 
to deny to the appellant tae compensatian for 
her land which has admittedly been acquired 
and taken over by the Government unless, of 
course, the Government is prepared to give 
back the land and mesne profits for its use 
from 1935 to 1975. 


8. For the foregoing reasons we allow 
this appeal, set aside the judgment and order 
of the learned Single Judge, prant the appel- 
lant’s writ petition and issue a mandamus to 
the respondents to determine and pay in ac-j' 
cordance with law the compensation to which 


‘ the appellant may be found to be entitled 


for her land which was acquired in 1935 or 
to restore the possession of the land to the 
appellant. If the Government treats the land 
as having been properly ecquired in 1935, the 
amount of compensation would be payable to 
her according to the marxet value and poten- 
tial value of 1935, along with the statutory 
interest and solatium. If, however, the acqui- 
sition proceedings are sought to be now re- 
gularised by issuing a fresh notification, the 
market value at which the compensation would 
be payable to the appellant would be 
of the date on which the notification under 
Section 4 of the Lanë Acquisition Act is 
issued. The appellant would be entitled to 
her costs 'in the appeal as well as in the writ 
petition. Counsel’s fee Rs. 300/-. 


SHARMA, J.:— I gree. 
Appeal aliowed. 
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Hazara Singh, Appellant v. Attar Kaur, 
Respondent. 
Second Appeal No 935 of 1970, D/- 
2-7-1975.° 


(A) Evidence Act (1872), S. 35 — Birth 
register — Entry only showing that a daughter 
was born to a woman of village C and father 
of new born was H — A claiming to be that 
daughter of H — Absence of identity of H 
or that of new born — Entry, held would 
not support A’s case. (Para 4) 


‘(From decree of J. S. Chathaz, Addl. Dist. 
J. Amritsar, D/- 4-€-1970). 
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(B) Evidence Act (1872), 
ments — Proof — Mode. 


Merely because certain personal letters 
were tendered in evidence and exnibited is 
no reason why their authorship should ‘be 
taken as what it purports to be. when per- 
sons conversant with such handwriting and 
Signatures have not been produced at the 
trial. (Para 5) 

(C) Evidence Act (1872), S. 50 — Opin- 
ion on relationship — Person whose evidence 
is admissibfe. 


Where in A’s suit question was whether 
A was daughter of H and two of her wit- 
nesses (being members of family amd having 
special means of knowledge) dep sed _ that 
during H’s life, he and A treated eacn other as 
father and daughter respectively, the testi- 
mony squarely falls within the amb.t of Sec- 
tion 50 inasmuch as it proves the opinion 
expressed by conduct. (Para 6) 

The special means of knowlecge which 
the section speaks of are means which the 
person whose opinion is sought to 3e proved 
must have. The language of the section does 
not warrant the interpretation that such 
means must be had by the witness who proves 
the opinion in question. (Para 6) 

(D) Evidence Act (1872), S. 60 — Hearsay 
evidence — What is not. 


When A claiming to be H’s daughter 
States that the said H used to conduct him- 
self as her father, she is speaking so from 
personal knowledge and her testimony can- 
not be rejected as being hearsay. 

(Para 6) 


G. R. Majithia, for Appellant; 5. K. Jain 
with Dalip Singh, for Respondent. 


JUDGMENT :— The only pont requir- 
ing determination in this appeal & whether 
Attar Kaur plaintiff is the daughter of Har- 
nam Singh whose name appears in the 
following pedigree-table which stards admit- 
ted between the parties: 


aaa SINGH 


S. 64 — Docu- 





_shar 
Sinh 
| 





Eszarg 
Singh 
(defendant. 
appellant) 
The dispute relates to the estate of Mota 

Singh who died in Canada about six years 
before the institution of the suit. Accord- 
ing to the plaintiff, she is the sole surviving 
heir of Mota Singh, being his brother’s 
daughter. The defendant-appellant contests 
her alleged paternity without disclcsing, how- 
ever, as to who her father was. 


2. At the trial, the plaintiff! produced 
ten witnesses including herself. All of them 


Hazara Singh v. Attar Kaur (Koshal J.) 


[Prs. 1-4] P. & H. 25 


asserted that she was the daughter of Harnam 
Singh above mentioned. Two of them, name- 
ly, Pritam Singh (P. W. 2), a resident of 
village Padhri where the plaintiff is married, 
and Sardara Singh (P. W. 3) who hails 
from village Chola Sahib where part of the 
land in dispute is situate and to which Mota 
Singh and Harnam Singh belonged, have 
taken the stand that in his lifetime Harnam 
Singh used to address the plaintiff as his 
daughter who herself addressed him as her, 
father. The plaintiff appearing as P. W. 10 
deposed that she was the daughter of the 
said Harnam Singh who “regarded me as his 
daughter and treated me in that manner.” 


Apart from the oral evidence, rzliicnce 
by the plaintiff was placed on copy of birth 
entry Exhibit P.3 as also on letters Ex- 
hibits P.5 to P.8. The entry exists in the re- 
gister of births maintained at Police Station 
Sarhali in District Amritsar and states that a 
daughter was born to a Hindu Jat woman 
of village Chola on the 14th of April, 1903, 
and that the name of the father of the new 
born child was Harnam Singh. Letters Ex- 
hibits P.5, P.6 and P.7 purport to have been 
writter by Mota Singh above mention«c. 
The first two of them are addressed to Hazara 
Singh husband of the plaintiff and the third 
to the plaintiff herself. Letter Exhibit P.8 
purports to have been sent by one Bhan 
Singh Gill to the plaintiff. All the four letters 
bear Canada post marks. The evidence ad- 
duced in rebuttal consists of the depositions 
of seven witnesses including the defendant. 
None of them has categorically denied that 
the plaintiff was the daughter of the brother 
of Mota Singh whose estate is in dispute. 


3. The. trial Court relied on the oral 
testimony of the witnesses for the plaintiff 
as also on documents Exhibits P.3 and P.5 
to P.& to hold that Harnam Singh, brother 
of Mota Singh, was proved to be the father 
of the plaintiff. The finding was upheld in 
appeal by Shri J. S. Chatha, Additional Dis- 
trict Judge, Amritsar more on the basis of 
the said documents than on the orai evidence 
which, according to him, “may not be very 
useful” In addition, he was impressed by 
the fact that the defendant was silent about 
the paternity of the plaintiff. Both the 
Courts below have decreed the plaintiff’s suit 
for rossession of the land left by Mota 
Singh 

4, I find myself in complete agree- 
ment with the first contention raised on behalf 
of the appellant that document Exhibit P.3 
does not indicate the identity of Harnam 
Singh or that of the new born child referred 
to therein and that, therefore, it provides no 
supporting evidence to the plaintiff’s case. 
As already pointed out, the entry shows that 
a daughter was born to a woman of Chola 
Sahib and that the father of the new born 
child was Harnam Singh. Now it is true that 
Harnam Singh, brother of Mota Singh, was 
a resident of Chola. Sahib. But then there 
is nothing to indicate that no other person 
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y the name of Hammam Singh was residing 
n Chola Sahib at the relevant point of time. 
Harnam’ Singh’ is a very common name 
mongst the Sikhs and no presumption can 
e raised, in the absence of evidence to that 
ffect, that only one person by the name of 
Jarnam Singh would be available in a parti- 
ular village. Another noteworthy factor 
bout the entry is that even if a presumption 
f that type could be made, the plaintiff can- 
ot derive any benefit therefrom unless she 
roves that the child to whom the entry re- 
ated was herself end no other child of 
Jarnam Singh. There is, however, not an 
sta of evidence on the record to the effect 
hat Harnam Singh begot only one 
aughter or that the plaintif was born in 
r about the month of April, 1903. Entry 
xhibit P.3 has thus not been connected with 
1e plaintiff and serves no useful purpose. 


5. Another contention raised on behalf. 


f the appellant which has to be accepted is 
iat the authorship of letters Exhibits P. 5 
» P.8 remains unproved and that, there- 
re, it cannot be said that the first three of 
1m were written by Mota Singh above 
ientioned and the fourth by Bhan Singh 
foresaid. Not only has every one of the 
. Ws. 1 to 9 remained silent on the point but 
te same is true of the plaintiff herself. The 
laintiff, in fact, is illiterate and was not in 

position to identify the handwriting. or 
enatures of her uncle or Bhan Singh. But 
wely other persons who were conversant 
ith such handwriting and signatures could 
1d should have been produced at the trial 
fore the plaintiff could rely on the letters 
; evidence in support of her case. Merely 
cause the letters were tendered in evidence 
1d exhibited is no reason why their author- 
tip should be taken as what it purports to 


6. All the same I do not agree with 
ír. Majithia that the plaintiff has failed to 
‘ove that she was the daughter of Mota 
ngh’s brother Harnam Singh In my 
jinion, the oral evidence adduced by the 
aintiff is sufficient proof of the fact. Re- 
rence in this connection may be made to 


3 own deposition and that of Sardara Singh 


' W. 3). Both of them have stated on oath 
at during the lifetime of Harnam . Singh, 
c latter and the plaintiff treated each other 
; father and daughter respectively. This 
stimony squarely falls within the ambit of 
ection 50 of the Indian Evidence Act in- 
‘much as it proves the opinion, expressed 
y conduct, as to the existence of the rela- 
snship of father and daughter between 
aroam Singh and the plaintiff, both of 
hom being members of a family had special 
eans of knowledge on the subject. 


Mr. Majithia has argued that a witness 
ho gives evidence about such opinion as 
referred to in Section 50 must himself be 
iving special means of knowledge about the 
lationship in question but that is not what 
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the section provides. The special means of 
knowledge which the section speaks of are 
means which the person whose -opinion is 
sought to be proved must have. The language 
of the section does not warrant the interpre- 
tation that such means must be had by the 
Witness who proves the opinion in question. 


_ Nor am I impressed by the contention 
raised on behalf of the appellant that the testi- 
mony of Sardara Singh (P. W. 3) and Attar 
Kaur (P. W. 10) should te regarded as 
hearsay for the reason that neither of them 
has stated that he or she was present at the 
time when Harnam Singh conducted himself 
as alleged. It is true that neither Sardara 
Singh (P. W. 3) nor Attar Kaur (P. W. 10) 
asserted in so many words that the relevant 


conduct of Harnam Singh manifested itself 


in his or her presence, but the circumstance, 
in my Opinion, does not lead to the inference 
that the testimony of the two witnesses must 
be regarded as hearsay. The relevant por- 
aon of the testimony of Sardara Singh runs 
thus : 


“I know Attar Kaur, she is the daughter 
of Harnam Singh of my village. Harnam 
Singh and Mota Singh deceased were bro- 
thers inter se. Harnam Singh used to call 
Attar Kaur his daughter and Attar Kaur used 
to address him as her father.” 


As already stated, the witness hails from 
Chola Sahib. The averments made by him 
in his deposition must be taken to have been 
made on the basis of personal knowledge un- 
less the fact was challenged and the reality 
shown to be otherwise. I may add that the 
witness is a Lambardar and may well be pre- 
sumed to be coming into contact with most 
of the residents of his village. In any case, 
the statement in the witness-box of the plain- 
tiff herself is practically a clinchér against 
the defendant who has not set up any alter- 
mative case in regard to the. plaintiff's 
paternity, there being not even a” suggestion 
that she is the daughter of any person other 
than Harnam Singh brother of Moia Singh. 
Obviously when she states that ‘the said 
Hamam Singh used to conduct himself as 
her father, she is speaking from. personal 
knowledge and her testimony cannot be re- 
jected as being hearsay. l 


7. Holding that the concurrent find- 
ing of fact arrived at by the Courts below 
is correct, I dismiss the appeal with costs 
as being without substance. 


Appeal dismissed. 


! 
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Banarsi Dass, Petitioner v. Facir Chand 
and others, Respondents. — 


Civil Revn. No. 1417 of 1971, D/- 9-7- 
1975.. 


(A) E. P. Urban Rent Resfriztion Act 
(3 of 1949), S. 2 (c) and 5. 13 (2) (i) — ‘Lend- 


lor — One of the heirs of original landlord 


falls within definition of landlord’ im S. 2 (c). 


Hence payment of rent to ore of the 
heirs of original landlord will normally ab- 
solve tenant of his liability to pay rent. 

l (Para 4) 

(B) E. P. Urban Rent Restriction Act 
(13 of 1949), S. 13 (2) (ii) (b) — Dpen site 
of land leased — Misuser — What amounts 
to. 


Where open site of land was lased out 
for making ‘construction of a factory and 
Kutcha or pucca shop’ and the teaant cen- 
structed five shops without constructing 
factory. 

Held that by making five shops and not 
making the factory on the rentei land, the 
tenant did fiot transgress the limics of the 
written consent granted to him in the lease 
deed in respect of manner of user of pre- 
mises. (Para 5) 

(C) E. P. Urban Rent Resfriction Act 
(3 of 1949), -S. 13 (2) Gi) (a) — Sub-letting 
— What amounts to. 

Where an open plot-of land is eased out 
for making constructions therein and the 
tenaat constructed five shops and leased them 
to others. 

Held that there is no sub-lettirg of plot 
of land which he has taken on rent hecause 
what he has leased cut are the stops con- 
structed by him and not the land. (Para 6) 


(D) E. P. Urban Rent Restriction Act 
(3 of 1949), S. 13 (2) Gi (a) — Expression 
‘Wriften consent? — Not qualified by the 
word, ‘prior’. 


So long as written consent is given by 
a landlord tefore filing of petition for evic- 
tion whether before or after sub-leiting, the 
case cannot fall within the mischief of Sec- 
tion 13 (2) (ii) (a). (Para 6) 


visions of — Subject of rent contral imposed 
by E. P. Urban Rent Restriction Act, 1949 
— (E. P. Urban Rent Restriction Act (3 of 
1949), S. 13). 


Therefore the liability to tand over 
vacant possession of the premises cn the ex- 
piry of the stipulated pericd of lezse in res- 
pect of the premises covered by the 1949 

st stands abrogated by the Act so long as 
it remairs in force. (Para 8) 


Harbans Lal, for Petitioner; K. S. Rai- 
puri and Amarjit Markan, for Respondents. 
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ORDER :— An open site of land form- 
ing part of a bigger plot known as braham 
sarai belonged to one Kishore Chand who 
let ii out to Banarsi Dass petitioner on July 
17, 1950, fcr a period of 15 years ezding 
July 16, 1965, by means of a written lease- 
Geed Exhibit A-2. Kishore Chand died ir 
196¢ leaving behind him two daughters, two 
song namely Faqir Chand and Parkash 
Chand, and a grandson namely Prem Chand 
son of Telu Ram. After the expiry of the 
period of the original lease-deed, a fresh lease- 
deed was executed by Parkash Chand son of 
Kishore Chand in favour of the petitioner 
for a period of one year on July 27, 1965. 
This is Exhibit R.1. The tenancy was, how- 
ever, continued even after the expiry of the 
period covered by the lease-deed Exhibit R.1 
as the rent for two subsequent years was re- 
ceived by Parkash Chand against two sepa- 
rate receipts. He received rent for another 
year in advance on July 16, 1966, vide receipt 
Exhibit R. 2, and for the third year in ad- 
vance by the receipt, dated July 23, 1967 
Exhibit R. 3. Before the expiry of the period 
covered by the receipt Exhibit R. 3, Faqir 
Chand and his two sisters filed an application 
for the ejectment of the petitioner from the 
land in question on October 28, 1967. Later 
on Parkash Chand and Prem Chand the only 
other heirs of Kishore Chand were also join- 
ed as parties to the petition for ejectment. 
Eviction of the petitioner was sought or 
three grounds, namely that of (i) sub-letting 
without the wriiten consent of the landlord; 
(it) using the rented land for a purpose other 
than that for which it was leased; and (iii) on 
accoumt of non-payment of rent with effect 
from July 17, 1965, i.e. for the entire period 
subsequent to the expiry of the period of the 
lease-deed Exhibit A.2. 


2. By his judgment, dated November 
26, 1968, the Rent Controller recorded find- 
ings against the landlord-respondents on all 
the three grounds, and dismissed the applica- 
tion for eviction of the petitioner. The ap- 
peal of the landlord-respondents, was, how- 
ever, allowed by the judgment, dated Decem- 
ber 10, 1971, of Shri Raghbir Singh, the 
Appellate Authority. He alowed the evic- 
tion of the petitioner on all the three grounds. 
He held that all the five heirs of Kishore 
Chand were the landlords of the present peti- 
tioner in respect of the demised premises and 
payment of rent to one of them was not 
enough, and, therefore, .the petitioner was 
guilty’ of non-payment of rent. It is the 
common case of the parties that the peti- 
tioner did not make any factory building on 
the rented land, but made five shops which 
were let out by him to different persons who 
have been impleaded as respondents in the 
present proceedings. It was held by the Ap- 
pellate Authority that since no written con- 
sent for letting out the shops to those persons 
had been obtained, he was liable to ejectment 
on the ground of subletting. Th- eviction 
was also allowed for using the rented laud 
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for a purpose other than that mentioned in 
the lease-deed on the finding that in accord- 
ance with the terms of the original lease- 
deed Exhibit A-2, the petitioner took the land 
for constructing a factory building and one 
shop either kutcha or pukka, and that imas- 
much as no factory build’ng had been con- 
structed and five shops had been made, the 
rented land had been misused. 


3. Agerieved by the order of the Ap- 
pellate Authority, the petitioner filed the pre- 
sent revision petition in this Court. When 


this case came up for hearing before P. C.. 


Pandit, J. (as he then was) on September |, 
i972, the learned Judge found that though 
eviction had been allowed on the ground of 
perversion of user of the rented land, no 
issue had been framed on that point, and, 
therefore, the petitioner had been prejudiced 
in the trial of this case on that point. The 
learned Judge therefore. orcered that he 
issue of preversion of user may be tried by 
the Rent Controller after giving the parties 
& Teasonable opportunity. and that his report 
should be submitted to this Court through 
the Appellate Authority who may also re- 
cord his finding thereon. In pursuance of 
the aboye-said order of this Court, the Rent 
Controller, Sunam, went into the question 
covered by the order of remand and submit- 
ted his report, dated November 24, 1972, to 
the Appellate Authority. As per direction 
given by this Court, the learned Rent Con- 
trolier framed the following additional issue: 


“Whether Banarsi Das respondent used 
the demised premises for a purpose other 
than that for wich (those were) let out?” 


The Rent Controller held that the stipula- 
tion in the lease-deed Exhibit A-2 to the 
effect that the plot in auestion was being given 
on lease for being used for tke “corstruc- 
tion of a factory and kutcha or pukka shop” 
shows that the premises where let out for 
their use as factory and kuticha or pukka 
shop, and inasmuch 2s admiitedly there was 
no factory in the premises in dispute, but 
shops have been built thereon, the tenant 
had fallen within the mischief of S. 13 (2) Gi) 
(b) of the East Punjab Urban Rent Restric- 
tion Act (3 of 1949) (hereinafter called the 
1949 Act’. In the words of the Rent Con- 
troller, the finding recorded by him wes that: 


“Since the premises in dispute have not 
been used for the purposes of factory and 
instead of construction of one shop kachi 
or pucci more than one shop and rooms 
have been constructed and the same have 
been let ont. Therefore, it cannot te stated 
that the prernises are being used for the 
purpose for which these were let out.” 


4, In his report, dated January 1, 
1973, the Appellate Authority agreed with the 
finding of the Rent Controller. At tLe kear- 
ing of the revision petition before me, Mr. 
Harbans Lal, learned «:.unsel for the tenant- 
peiitioner, has made oui mainly three 
grounds. Firstly, he has submitted that the 
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order of eviction could pot be passed on ac- 
count of non-payment of rent as rent for the 
entire perio in disput: had admittedly been 
paid by the petitioner to Parkash Chand who 
was undisputably one of the heirs of the 
original landlord, and falls within the statutory 
definition of the expression “landlord” con- 
tained in the following words of Section 2 (c) 
of the 1949 Act :— 


“ “andlord’ means any person for the 
time being entitled to receive rent in respect 
of any building or rented land whether on 
his own account or on behalf or for the 
benefit of aiy other person, or as a trustee, 
guardian, receiver, executor or administra- 
tor for any other person, and includes a 
tenant who sublets any building or rented 
land in the manner hereinafter authorised, 
and every person from time to time deriving 
title under a landlord.” 


I find great force in this submission of the 
learned counsel. Even if the fresh ‘ease-deed 
Exhibit R1 had not been executed bv Parkash 
Chand in favour of the petitioner, Parkash 
Chand would have been entitled to receive 
rent in respect of the premises in dispute as 
one of the heirs of the original land-owner. 
That being so, payment of rent to one of 
the heirs of the original land owner would 
normally absolve the tenant of his liability 
to pay rent. In this particular case it is 
Significant to note that on the death of 
Kishore Chand in 1964, and on the expiry 
of the period of the original lease-deed Ex- 
hibit A.2, Parkash Chand alone executed the 
fresh lease-deed Exhibit R.1 for one year 
on July 27, 1965, and that none of the other 
heirs of Kishore Chand either okjected to 
the same or served on the petitioner any 
notice ta pay rent to them or not to pay 
rent to Parkash Chand. Jn fact it appears 
that later on when rents in the locality must 
have risen with the general inflaticn in the 
market, all the heirs of Kishore Chand joined 
hands to try to evict the petitioner on every 
conceivable ground. The petitioner having 
paid the stipulated rent in full for the period 
in question to Parkash Chand landlord, his 
eviction cannot be ordered on the ground of 
non-payment of rent. The finding of the 
lower appellate Court on that ground is, 
therefor, reversed. 


5. The second finding on which evie 
tior cf the petitioner has been ordered, name 
ly of misser of the land, has been attacked 
by Mr. Harbsens Lal from different angeles. 
His first stipulation is that the leass-deed 
which was operative at the time when the 
application for eviction was filed was Ex- 
hikit R.!. He submits that thorgh the 
period of that lease (one year) had expired the 
tenancy of the peiitioner continued thereafter 
on the same terms and conditions particular- 
ly when rent for the subsequent period of 
twa years had been accepted ty the landlord 
against his written receipts. He emphasises 
that ne mention of any factory has been 
made in Exhibit R.1, and on the centrary 


1976 


expression “shops” has been used therein. 
His second argument on this point is that 
even under the lease-deed -Exhibit A.2, he 
was not bound to construct a factory oa the 
site, nor was his authority te build kutcha or 
pukka shop thereon confined to a single shop. 
I am inclined to agree with Mr. Harbars Lal 
that the lower appellate Court as well zs the 
Rent Controller in his subsequent report have 
misunderstood the import of the reEvant 
words in the lease-deed Exhibit A.2. The 
purport of the document is that the oper. plot 
of land was given on lease to the petitioner 
and he was permitted to make the construc- 
tions referred to therein. Though it is men- 
tioned that the premises are. being leased out 
for making construction on the demised pre- 
mises, the, object of making that mention 15 
to make a foundation for the subsequert sti- 
pulation contained in the lease-deed about the 
right of the petitioner to remove the stecl 
portion of the construction which he may put 
up after the expiry of the period o? the 
tenancy.. I wonder if the landlord could have 
claimed the eviction of the petitioner if he 
had not put up any building at all oa the 
rented land, and if he had used it for running 
his own business thereon. Be that as it may, 
it is clear to me that making only shop: and 
not the factory would not amount to m suser 
of the rented land which had been taken fer 
making a factory or a kutcha or pukka shop: 
In the absence of some clear indicaticn to 
ithe contrary, the expression “shop”-in sin- 
gular would include the plural. From the 
reading of the entire document I have not 
been able to spell out any definite restr-ction 
on the number of shops which the petitioner 
could construct on the plot. For the fcrego- 
ing reasons I hold that while making five 
sheps etc. and not making the factory on the 
rented land, the petitioner did not tranzgress 
the limits of the written consent granted te 
him in the lease-deed Exhibit A.2 in respect 
of the manner of the user of the premises. 
Even otherwise the intention of the parties 
in that respect is apparent from the tenor of 
the subsequent lease-deed Exhibit R.1 which 
recognises the accomplished fact of the shops 
having been: built and no factory having been 
constructed on the premises The findinzs ot 
the Rent Controller in the post-remand pro- 
ceedings and of the lower appellate Court 
on this issue are. also, therefore, reversed. 
6. The last ground on which ev:ction 
has been ordered is of subletting. Here again 
jt appears to me that the lower appellate 
Court has misunderstood the correct position. 
What is prohibited to be sublet without the 
written consent of the landlord is the pre- 
mises which have been let out to the tenant. 
What had been let out to the tenant was the 
open plot of land on a part of which some 
shops were constructed. What the petifioncr 
has let out to the other respondents are the 
shops constructed by him and not the plot 
of land which he had taken on rent orisinal- 
ly from Kishore Chand and subseqvently 
from Parkash Chand. Even independent of 
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this consideration, I have no hesitation in 
holding that the expression “written consent” 
given in the lease-deed Exhibit R.1, dated 
July 27, 1965, works both backwards and 
forwards, and there is no warrant for qualify- 
ing the expression “written consent” used in 
clause (ii) of. sub-section (2) of S. 13 of the 
1949 Act with the word “prior”. So long 
as written consent for subletting is given by a 
landlord before the filing of the petition for 
eviction whether before or after actually sub- 
letting, the case cannot fall within the mis- 
chief cf Section 13 (2) (ii) (a) of the 1949 
Act 

7. - Mr. Kartar Sirgh Raipuri, the 
learned counsel for the landlord-respondents, 
has submitted that the documents Exhibits 
R.2 and R.3 are not lease-deeds, but are 
mere receipts for rent, Learned counsel is 
no doubt correct in his submission in this 
respect. That does not, however, go against 
the petitioner The terms and conditions of 
the lease-deed executed by Parkash Chand are 
contained in the lease-deed Exhibit R.1, dated 
July 27, 1965. Subsequent acceptance of 
annual regt in advance by means of receipts 
Exhibits R.2 and R.3 establishes in the ab- 
sence of definite evidence to the contrary 
that the lease was being continued on the 
same terms and conditions as contained ip 
Exhibit R.i. 

3. Counsel has then referred to Sec: 
tion 108 (c) of the Transfer of Property Act 
which enjcins on the tenant a duty to hand 
over possession of the leased premises to 
the landlord on the expiry of the period of 
the lease. The provisions of the Transfer of 
Property Act are subject to the rent contro] 
imposed by the 1949 Act. The liability to 
hand over vacant possession of the premises 
or the expiry of the stipulated period of 
lease in respect of the premises covered by 
the 1949 Aci stands abrogated by the Act so! 
long as it remains in force. Mr. Raipuri 
submitted that the consent given by Parkash 
Chand for subletting in Exhibit R.1 is not 
valid as it is not by all the heirs of Kishore 
Chand, and also because it was given after 
the shops had in fact been already sublet. ] 
have already held that Parkash Chand is a 
landlord of the petitioner for purposes of the 
1949 Acr after the death of Kishore Chand, 
and that written consent need not be prior 
to the actual act of subletting. Though I have 
held that on the facts of this case there has | 
in fact been no subletting of tke leased plot 
within the meaning cf Section 13 (2) (ii) (a), 
I have’ no hesitation in further holding that 
the written consent contained in Exhitit R.1 
would have saved the petitioner from liability 
to ejectmert on the ground of subletting any 
of the shops constructed by him even if ‘my 
interpretation of the abovementioned provi: 
sion is not found to be correct. 

9, In the view I have taken on the 
merits of the controversy between the parties 
it is unnecessary to travel intc the other 
arguments addressed by Mr. Hartans Lal 
based on ancillary proceedings relating to 
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partition between the different heirs of Kishore 
Chand of which documentary evidence is 
available on the record, and about the deci- 
sion of the rent control authorities on certain 
applications which had been made by the 
tenant before the Appeliate Authority. 


18. In the circumstances referred to 
above I allow this petition and set aside the 
order of the Appellate Authority allowing the 
application of the responcent for the eviction 
of the petitioner without any order as to 
costs throughout. 

Petition allowed. 
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Parkash Chander. Petitioner v. Haryana 
State Electricity Board and others, Respon- 
dents. 


Civil Writs Nos. 4794, 4943, 
5754, 6914, and 6917 to 6919 
D/- 31-3-1975. 


(A) Punjab State Electricity Board 
(Punishment and Appeal) Regulations 1965 
(as adopted by Haryana State Electricity 
Board), Reg. 13 (1) and Reg. 7 — Employee 
convicted under S. 188 Penal Code for de- 
liberate violation of order under S. 144, Cr. 
P. C. — Punishizg- authority considering 
employee’s conduct and circumstances of case 
and terminating his services — Terminaticn 
or°’er held was valid onder Reg. 13 (1) — AIR 
1973 Punt and Har 1 (FB). Dist. 


4944, 5739, 
etc. of 1974, 


(Para 5) 

(RBY Constitution of India, Art. 226 — 
Fact asserted iw writ petHion denied by res- 
pondent — Assertion when cannot be ac- 
cepted, 


In a petition under Article 226 when a 
fact asserted in the petition is denied by the 
respondent, it is not safe to accept the asser- 
tion made Ly the petition2r when the case is 
not a fit ome to examine the evitence in order 
to resolve the dispute concerning that fact. 

(Paras 6. 18) 


(C) Penjab State Electricity Board 
(Punishment and Appeal) Regulations £365 (as 
adopted. by Haryana State Electricity Board) 
Regs. 13 (1). 7 and 30 — Number of em- 
ployees of Boerd going zn strike convicted 
under S. 188, Penal Code for deliberate viola- 
tion. of order under S. 144, Cri, P.-C. — 
Services of employees terminated by different 
punishing authorities at direction of Chairman 
by orders couched in same I e — 


anguag ; 
Orders are valid. (Per Tuli. J.; Sandhawalia, J. 


Contra). 


Where a number of employees of Stafe 
Electricity Board went on strike and were 
 “fouad gvilty of deliberately violating the order 
under Secficn 144, Crimical P. C. which led 
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to their conviction under Section 188, -Penal 
Code and the various punishing authorities 
in exercise of their quasi-judicial powers 
under Reg. 13 (1) and under policy directive 
from superior authority terminated the ser- 
vices of the employees by orders couched in 
the same language, it was beld :— 


Per Tuli, J.:— Even if the termination 
crders were issued by each punishing autho- - 
rity in consultation with the Chairman or as 
a result of the policy formulated by the 
Board the termination orders would be valid 
as in the circumstances cf the case a gene- 
ral policy could be laid down by the employer 
as to the punishment to be imposed upon the 
erring employees en masse in order to avoid 
allegations of discriminetion and victimisa- 
tion and the plea of extraneous interference 
with the judicial discretion of'each punishing 
authority would not be available in such a 
case especially when under Reg. 30 the Board 
had the power to inflict punishment of termi- 
nation of service if the punishing authority 
were to pass any other order than termina- 
tion of services, 


Per Sandhawalia, J.:-—- The power under 
Reg. 13 (1) being quasi-judicial must be ex- 
ercised independently and completely un- 
influenced by any extraneous consideration 
and the mere fact that the employees against 
whom action had to be taken had acted en 
masse or collectively would make no differ- 
ence and therefore the termination orders 
passed by- the punishing authorities at the 
direction of the Chairman of the Board 
would be invalid. (Para 19) 


(D) Constitution of India, Art. 14 — 
Punjab State Electricity Board (Punishment 
and Appeal) Regulations 1965 (as adopted by 
Haryana State Electricity Board) Reg. 13 (1) 
— Article 14 guarantees equality before law 
and not before judicial or quasi-judicial deci- 
sion — Power to impose punishment under 
Reg. 13 (1) is quasi-judicial — That for same 
misconduct different punishments can be 
awarded by different punishing authorities is 
no ground for holding Reg. 13 (1) as viola- 
five of Art. 14. AIR 1973 SC 947 and AIR 
1955 SC 191, Rel. on. ; (Para 12) 


(ŒE) Constitution of India, Art. 14 — 
Punjab State Electricity Board (Punishment 
znd Appeal) Regulations 1965 (as adopted by 
Haryana State Electricity Board) Regs. 13 
(1) and 18 — Reg. 13 (1) conferring power 
to impose puniskment — Even if no appeal 
were provided against order under Reg. 13 
(1) it could not be streck down as conferring 
arbitrary power on that ground, as an appeal 
could be filed under Reg. 18. (Para 13) 

(F) Constitution of India, Art. 226 — 
Punjab State Electricity Board (Punishment 
and Appeal) Regulations 1965 (as adopted by 
Haryana State Electricity Board), Reg. 13 (1) 
— Reg. 13 (1) net providing for giving hear- 
ing fo employee before inflicting punishment 
— Reg. 13 (1) is valid. 

If a statute or regulation prescribing the 
conditions of service between an autonomous 
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body and its employees. specifically provides 
that a hearing need not be given to an ¢m- 
ployee before inflicting punishment it has to 
be seen whether the provision is reasonable 
or not and Reg. 13 (1) which is analogous to 
Art. 311 (2) Proviso of the Constitution of 
India cannot be struck down on the ground 
that it does not provide for an opportunity 
of a hearing being afforded to the delinquent 
employee before passing the order of punish- 
ment because the employee has the chance 
of showing his innocence when he faces the 
criminal trial and if he is not able to excul- 
pate himself, then a second enquiry into the 
same facts need not be held by the discipli- 


„ nary authority under Reg. 13 (1) and there- 


fore Reg. 13 (1) is valid. (Para 14) 
Cases Referred : Chronological Paras 


AIR 1975 SC 1331 = 1975 Lab IC 881 4 

1975 Lab IC 646 = 77 Pun LR 602 (FB): 11 

1974 Lab IC 891 = (1973) 2 Serv LR 46 
(Delhi) 4 

1974 Lab IC 1220 = ILR (1974) 2 Punj 230 
(FB) 

1974 (2) Serv LWR 737 (Punj) 

AIR 1973 SC 855 = 1973 Lab IC 453 

AIR 1973 SC 947 = 1973 Cri LJ 370 

AIR 1973 Punj & Har 1 = ILR (1972) 
Punj 72 = 1973 Lab IC 74 (FB) 

1972 Serv LR 198 (Punj) 

AIR 1971 SC 1828 1971 Lab IC 1129 

AIR 1970 SC 1244 1970 Lab IC 1044 

AIR 1966 SC 282 (1965} 3 SCR 453 
1966 Cri LJ 189 

AIR 1966 SC 1364 = (1966) 3 SCR 40 

AIR 1964 SC 847 = (1964) 5 SCR 528 

AIR 1964 SC 1680 = (1964) 3 SCR 55 

AIR 1960 SC 160 = (1960) 1 SCR 806 

AIR 1960 SC 219 = (1960) 1 SCR 1 

AIR 1955 SC 191 = (1955) 1 SCR 1045 
1955 Cri LJ 374 

(1943) 321 US 1 = 88 Law Ed 497 


P. N. Lekhi Sr. Advocate with I. S. 
Vimal and Gian Singh, for Petitioner; J. N. 
Kaushal, Advocate General Haryana and 
C. D. Dewan Addl. Advocate Genera] Haryana 
with S. K. Jain and S. P. Jain, for Respondents. 

TULI, J.:— This judgment will dispose 
of 217 Writ Petitions Nos. 4794, 4943, 4944, 
5739, 5754, 5768, 5769, 5773, 5833, 5849 to 
5857, 5866, 5899 to 5904, 5922, 5929 to 5932, 
5934 to 5936, 5967, 6065 to 6078, 6080 to 
6085, 6087 to 6092, 6121 to 6134, 6137, 6138, 
6140 to 6148, 6173 to 6179, 6182 to 6190, 
6193 to 6196, 6198, 6199, 6201 to 6203, 6205, 
6206, 6308 to 6315, 6317 to 6324, 6326 tec 
6330, 6382 to 6385, 6418 to 6423, 6465A, 6484 
to 6486, 6488 to 6492, 6495, 6496, 6498 
to 6501, 6507, 6509 to 6512, 6514 tc 
6516, 6630, 6635, 6636, 6638 to 6642, 6644. 


m 
mmen 
meria 
amaresa 

ma 

amme 
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WIO ll coda h da a li da a a u N a A 


6685 to 6687, 6689, 6693, 6697 to 6699, 6701.. 


6703 to 6706, 6712, 6714 to 6716, 6718, 6719, 
6739, 6743 to 6745, 6755, 6757 6758, 
6900, 6902 to 6905, 6907 to 6914 and 6917 
to 6919 of 1974 as common questions of law 
and fact are invelved. 


2. The brief facts are that the peti- 
tioners were employees of the Haryana State 
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Electricity Board, either temporary or sub- 
stantive, and in pursuance of the call of the 
Union they went on strike with effect from 
April 25, 1974. They then went to Delhi to 
hold demonstrations in order to bring pressure 
on the management of the Board to concede - 
their demands and to invite the intervention 
of the Central Government in the matter. In 
Delhi there was already in force an order 
under. Section 144 of the: Code of Criminal 
Procedure prohibiting such demonstrations 
and assem ly of more than five persons. The 
petitioners deliberately defied that order and - 
thus committed an offence under Sec. 188 
of the Indian Penal Code. They were arrest- 
ed and tried in the Court of the Metropolitan 
Magistrate, New Delhi. They were convicted 
and sentenced to various terms of imprison- 
ment. The strike was withdrawn on May 
15, 1974, and the petitioners thereafter re- 
ported for duty, but they were not allowed 
to resume duty. On various dates the ap- 
pointing authorities of the petitioners issued 
orders terminating their services under re- 
gulation No. 13 G) of the Punjab State Elec- 
tricity Board (Punishment and Appeal) Re- 
gulations, 1965 (hereinafter referred to as the 
Regulations) as adopted by the Haryana 
State Electricity Board (hereinafter called the 
Board). One such order is as under :— 


“HARYANA STATE ELECTRICITY 
BOARD 


wa ORDER No. 124, dated 23-5- 


Shri Parkash Chander S/o Shri Duni 
Chand, an employee of the Board, posted as 
Meter Reader of Division Office, absented 
himself from duty, went to Delhi and deli- 
berately violated on May 4, 1974, a duly pro- 
mulgated order under Section 144 of the 
Code of Criminal Procedure by the Addi- 
tional Magistrate, New Delhi, on May 4, | 
1974. He took out a precession along with 
the persons and raised slogans in spite of 
being warned that the prohibitory order under 
Section 144, Criminal Procedure Code. was 
in force and continued disobeying the said 
order and were arrested and chaljaned. 


' As such he along with other accused 
were prosecuted for an offence under Sec- 
tion 188 of Indian Penal Code in the Court of 
Shri Mohinder Paul, Metropolitan Magistrate, 
Parliament Street Courts at New Delhi, on 
4-5-1974, and pleaded guilty to the charge and 
made a voluntary confession before the 
abovesaid Magistrate on the above date. The 
Court of Shri Mohinder Paul, Magistrate 
{st Class, convicted him to an offence under 
Section 188, Indian Penal Code and sentenc- 
ed him tc undergo a simple imprisonment 
jus i 10 days vide his order dated May 4, 
1974. 

His conduct in deliberately violating law- 
ful order and showing flagrant disregard to- 
the law, ħas led to his conviction on the 
abovesaid criminal charge, so in the circum- 
stances of the case, I deem it proper that 
his services be terminated. k 
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i, therefore, hereby order the termina- 
tion of the services of Shri Parkash Chander, 
Meter Reader, with immediate effect as per 
provision laid down in Regulation 13 (i) of 
the P. S. E. B. Employees (Punishment and 
Appeal) Regulation 1965, as adopted by the 
H. S. E. B 


Sd/- 
S. E. ‘OP’ Circle, Hissar,” 


3. The orders passed in the cases of 
the petitioners by their appointing autho- 
rities are exactly in the same words so much 
so even the typographical errors are the same. 
The petitioners then filed these petitions for 
issuance of writ of certiorari quashing the 
orders terminating their services and direct- 
ing the respondents by a writ of mandamus 
to restore them to their posts and allow them 
all benefits like salary, dearness allowance. 
house rent allowance, city compensatory 


allowance, increments, promotion etc. as if. 


their services were not terminated. The Board 
has opposed these writ petitions on various 
grounds. A preliminary objection has been 
taken that the action of the Board, which 
is an incorporated autonomous body, is not 
amenable to writ jurisdiction in the matter 
of termination of services of its employees. 
On merits it is stated that the Board is an 
industrial establishment and also a statutory 
body incorporated under the provisions ol 
Section 5 of the Electricity (Supply) . Act. 
1948. (hereinafter called the ‘Act’), and thal 
the strike was not lawful as a notice of strike 
by the Union in a public utility service is 
required to be given in form ‘L’ and no such 
notice was given by the Union. It is further 
stated that the Union had entered into a set- 
tlement with the Board on July 21, 1972, 
under which it had agreed not to adopt agita- 
tional approach and disturb industrial peace 
for a period of two years. In-reply to the 
allegation that each punishing authority pre- 
scribed under the Service Regulations did no? 
act on his own judgment, while passing the 
orders of termination of services of the peti- 
tioners, but such orders were passed in pur- 
suance of the directions issued by the Chair- 
man of the Board, it has been stated in the 
written statement that every punishing autho- 
rity independently applied his own mind and 
since every punishing authority wanted thal 
the order should be in a legal form, he got 
into touch with the Law Department of the 
Board and obtained from it a draft of the 
order to enable him to pass a proper and 
correct order which may not suffer from any 
legal infirmity. That is why all the punish- 
ing athorities passed the orders in the same 
language. The allegation of mala fides and 
victimisation is stoutly denied. In the end 
it is submitted that an alternative remedy wa3 
open to the petitioners of having their dis 
pute with the Board referred to a Labour 
Court or Industrial Tribunal under Sec. 19 
of the Industrial Disputes Act or to file a 
suit for damages in a Civil Court for wrong- 
ful termination of their services. 
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4, The first point for determination 
is whether the petitioners had a rizht to 
fle these writ petitions under Article 226 of 
the Constitution and whether: this Court can 
make an order or direction for their reinstate- 
ment? There is no dispute that the-Board is 
& Statutory Corporation established under 
Section 5 of the Act and is ‘the State’ for the 
purposes of Part III of the Constitucion as 
it falls within the category of ‘other authority’ 
mentioned in the definition of ‘the Scate’ in 

ticle 12, but for no other) purpose. Arti- 
cle 311 of the Constitution does not apply to 
the employees of this Board.) The employees 
of the Board are, however,! entitled to the 
fundamental rights guaranteed in Part II of > 
the Constitution and have the right to en- 
force the same. The learned counsel for the 
Board has relied 
ments ;-— 


I 
l. Executive Committee of U. P. State 
Warehousing Corporation, Lucknow v. 
Chandra Kiran Tyagi, | AIR 1670 SC 


1244, : 


2. Indian Air Lines Carmien V. 
Sukhdev Rai, AIR 1971 SC 1828. 


3. Jaswinder Singh Toor v. Punjab Agri- 
cultural University, Ludhiana. 1972 
SLR 198. | 


4. Mall Singh v. Punjab | State Electricity 
Board, 1974 (2) Serv LWR 737. 


The learned counsel for the! petitioners has, 
Qn the other hand, relied on the fcllowing 
judgments :— | 


1. Life Insurance Corporation of India v. 
Sunil Kumar, (1964) 5 SCR 528 = 
(AIR 1964 SC 847). | 


2. $. R. Tewari v. District Board, Agra, 
(1964) 3 SCR 55=(AIR 1964 SC 1680). 


3. Calcutta Dock Labour Board v. Jaffar 


Imam, (1965) 3 SCR 1 == AIR 1966 


f 
i 
! 
1 





on the ‘following judg- 


SC 282. 


4. Mafatlal Naraindas Barot v. Divisional 
Controller, S. T. C., (1966) 3 SCR 40 
= AIR 1966 SC 1364.) 


5. Raj Kumar v. Municipal Committee, 
Jullundur, ILR (1974) ; Punj and Har 


230 (FB). 

6. Indian Institute of | Technology v. 
Mangat Singh, 1973 (2) Serv LR 46 
(Delhi). 


7. Sirsi Municipality by its President, Sirsi 
v. Cecelia Kom Francis Tellis, AIR 
1973 SC 855. 


8. Civil Appeal No. 2137, of 1972 (Sukh- 
dev Singh v. Bhagatram Sardar Sinch 
Raghuvanshi) decided Iby the Supreme 
Court on 21-2-1975 = (reported in AIR 
1975 SC 1331). | 


In view of the sharp conflict of judicial 
opinion and the fact that quite a large num- 
ber of writ petitions have ‘been admi-ted, we 
do not propose to decide this point end pre- 
fer to decide these petitions! on their merits. 
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Talu Devi, Appellant V. Raala Mo- 
han. Respondent. 


Civil Misc. “Appeal No. 52 of 19°4, D/- 
15-10-1975.* 


(A) Hindu Marriage Act (1955). S. 10 
(1) (b) — Cruelty — Meaning — Conduct 
of husband of indulging in love affairs 
with another woman and promising to 
marry — Married wife, mentally kurt — 
Conduct is cruelty within S. 10, (1) (b). 


' The expression ‘cruelty’ not only 
covers the physical or violent act cf the 
spouse but also covers the mental er the 
psychological acts of the other partner 
which create apprehension in the mind of 
the complaining partner that it will be 


- harmftl or injurious to live with the 


other party. The conduct of a -husband of 
indulging in love affairs with another 
woman other than wife and going to the 
length of promising to marry her and 
keeping her as his own wife in the same 
house wherein his married wife lived is 
sufficient to give rise to an appreh2nsion 
- that the married wife, would certainly be 
mentally hurt and it would be difficalt for 
a married wife to tolerate agains: her 
wishes a second wife to her husbard liv- 
ing in the same house, The conduct of 
husband in such a case squarely fell with- 


` -jin the expression ‘cruelty’ as used in Sec- 


tion 10 (1) (b) and ‘the married wife was 
entitled to get a-decree of judicial sepa- 
ration under S. 10, AIR 1965 All 28) and 
- (1963) 2 All ER 966 and AIR 1970 Bom 
. 312. Applied. ` (Paza 16) 


o OEE a 

¥ (Against judgment of R. L. Gupta, Dist. 
J., Jaipur in H. M, A. Case No. 1-7 of 
1973, D/- 24-1-1974.) 
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Chronological Paras 
71 Bom LR 069 11 


Cases Referred : 
AIR 1970 Bom 312 = 
AIR 1965 All 280 11 
(1963) 2 All ER 966 = (1963) 3 WLR 176 

. 11, 14, 15 

N. L. Tibrewal, for Appellant, 

JUDGMENT :— Smt. Lalita, Devi has 
filed this’ appeal against the judgment and 
decree of the -learned District: Judge, 
Jaipur City, dated January 24, 1974, dis- 
missing the suit of the petitioner appel- 
lant filed under the provisions of’ Hindu 
Marriage Act for the dissolution of the 
marriage with respondent Radha Mohan, 
~ 2 The facts giving rise tọ this 
appeal are in nut-shell as follows: 

Lalita ‘Devi was married to -Radha 
Mohan at Jaipur on 5th April, 1963. Out 
of this wedlock she gave birth to four 
children, out of whom two have already 


-died, The grievance of Lalita Devi against 


Radha Mohan was that Radha Mohan was 
addicted to liquor and that he was not do- 
ing any work to earn the livelihood to 
maintain the petitioner Lalita Devi. Her 
further grievance was that Radha Mohan 
was a person of loose character indulging 
in sex with- other ladies and thet he was 
in love with one Chandra with whom let- 
ters were exchanged by Radha Mohan as- 
suring Chandra to marry her and to keep 
her as his second wife. 


Lalita Devi filed a-suit for the disso- 
lution of the marriage in the District 
Court at Jaipur. But a compromise was 
effected between the parties on the assur- 
ance given by Radha Mohan that he 
would properly look after his wife Lalita , 
Devi, It is alleged that for sometime’ 
Radha Mohan properly looked after her 
but later on he again indulged in ‘immoral 
life and acted cruelly while dealing with 
his wife. In these circumstances the pre- 
sent petition for divorce was filed’ under 


r 
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Section 12.of the: Hindu Marriage Act, 
(hereinafter referred to as:‘the Act’) pray- 
ing that a decree of divorce be passed in 
her favour and in the alternative if de- 


cree for divorce cannot be passed then a` 


decree for judicial separation be passed. 


3.1 Radha “Mohan in spite of notice 
did not put his’ "appearance in the court 
and therefore ex parte proceedings . "were 
taken against him.” -> 
4, Petitioner Lalita Devi Bes ined 
herself as-a witness and also produced 
~-one Devi Singh.P.W, 2, in support of her 
allegations against her husband, She ‘also 
filed three lettérs one ‘addressed by Chan- 


dra to Radha Mohan and two. written by - 
Radha Mohan to Chandra, Learned Judge . 


after having gone through the oral testi- 
mony produced by Lalita Devi and the 
documentary evidence in ihe form of let- 
ters exchanged between Radha Mohan 
and Chandra came to the conclusion that 
from this scanty evidence it -was difficult 
for the court to infer that Radha Mohan 

was living in adultery. The’ petition . of 
Lalita Devi was, therefore, dismissed. It is 
in these circumstances that the present 
appeal has been filed by Lalita -Devi. 


5.. Learned counsel appearing on 
behalf of the petitioner appellant Lalita 
Devi candidly conceded before me ‘that 


he: cannot press for a decree of divorce. 


because from the letters relied upon by 
the petitioner Lalita Devi it is difficult to 
infer ihat Radha Mohan was actually liv- 
ing in adultery but he urged’ that a decree 
for judicial separation’ for which a prayer 
has been made by the petitioner, could 
be passed in her favour as from the cir- 
cumstances proved and brought on the 
record it couldeasily be inferred that 
Radha Mohan treated the petitioner with 


such cruelty as to cause reasonable appre- 


hension ‘in the mind of the petitioner. that 
it will be harmful and injurious to the 
petitioner to, live with Radha Mohan. ` ` 
6. Smt, Lalita Devi has come in 
- the witness-box.and has deposed in an 


unambiguous language that Radha Mohan 


was not earning anything for pretty long 
time and that he was not looking after the 
petitioner and her two children with a 
result that she had to incur a debt to the 
tune of Rs. 6,000 to maintain the family. 
She has also deposed that Radha Mohan 
used to -beat her and’ when she went to 
police to lodge'a report the police refused 
to register the case. According to this wit- 
ness she had filed a petition for divorce 
previously also but- it was ` compromised. 
But after a few days he reverted to his old 
habits of taking drinks and making over- 
tures with other ladies, 


While proving the two letters Exs. 2 


and 3, she stated that the letters Exs, 2 
and 3 are in the handwriting of her hus- 


band which were addressed by him to one 
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Chandra. For letter Ex. 1 her statemert is 
that it was found from the custody of her 
husband and it was alleged to have keen 
written by one Chandra to her husband. 
She, however, admitted that she does not 
‘know who this Chandra was. She also de- 
posed that a suggestion was given by her 
husband to adopt immoral means to, earn 
her livelihood and then demanding meney 
from her. ` 


de Devi Singh Pw 2, ho used to 
visit the house of Mst. Lalita Devi, . how- 


ever, could not prove any fact deposed by 


the petitioner Lalita Devi. 


8. There is no reason to disbelieve 
Msi, Lalita Devi on the ground that she 


‘was not properly locked after by Redha 


Mohan There is no reason to ‘disbelieve 
the statement about the letters produced 
by her which are Ex, 2 and Ex, 3 written 
by Radha-Mohan to Chandra! She is well 
conversant with the handwri ing of her- 
husband and she had” deposed on oath 
thet both these letters are written by her 
husband., These letters by| themselves 
show that Radha Mohan was leading a life 
from which it can very easily be inferred 
thet he was not loyal to his wedded wife 
and that in Ex, 3 Radha Mohan gave 
Chandra to. understand that in any case 
he was ‘prepared to marry her, This assur- 
ance was given ‘by ‘Radha Mohan to Chan- 
dre that:-he would persuade Mst, Lalita 
Devi to give her consent to his marriage 
with Chandra and even: if she ` did: -not 
agree he would marry her | against her 
wishes. 

9. Learned counsel apar on 
behalf of the appellant urge that this 
conduct of Radha Mohan flirting with 
other ladies and giving Chandra an assur- 


ance that he would marry her. is by it- 


self a conduct which comes! within the 
mischief of.the word ‘cruelty? as used in 
Section 10 of the Act. Therefore, ` Mr. 
Tibrewal argued that his- clent was en~ 
titled to a decree for judicial separation 
under Section 10 of the Act. Fe 

10. Cruelty has not been ‘defined 
anywhere in the Act. But .now it- is a 
settled rule of law’ that the expression 
‘cruelty’ not only covers the! physical ʻor 


‘ violent acts of the spouse but also ccvers 


the mental or the “psychological acts of 
the other partner which create apprehen- 
sion in the mind of the complaining part- 
ner that it will be harmful of injurious to 


‘live with the other party. ‘Zvents that 


took place in the life of Lalita Devi and 
Radha Mohan which resulted in compel- 
ling, Lalita Devi to file the divorce neti“ 
ticn, therefore, shall have to'be exartined 
with. a view to find out whether they go 
to constitute mental cruelty : as to give 
misapprehension in the mind of the wife 
that it will not be safe to live with her 
husband. TOE E S 


1976 . 


. Looking to the provisions of Sec. 10 
(1) (b) of the Act it is necessary fbr the 
Court to consider the impact of the events 
of the life of the petitioner on- her mind in 
‘deciding whether the alleged actions of 
Radha Mohan could cause reasonasle ap- 
prehension of harm or injury to the peti- 
tioner, While judging -t the mental condi- 
tion and the temperamental qualities of 
the petitioner’ shall also have to be taken 
into account in the light of the circum- 
Stances brought on record, 


11. -` In support of, his arzument - 


Mr. Tibrewal placed reliance on Kusum 
Lata v. Kampta Prasad, AIR 1965 All 280, 
Gollins v. Gollins, (19€3) 2 All ER 966 and 
Dr, Narayan Ganesh Dastane v. Mrs, Su- 
cheta Narayan Dastane, AIR 1970 Bom 
312. ` a i 

12. In the Allahabad case the 
Jearned Judge while considering the 
meaning of the expression ‘cruelty’ of one 
spouse to another in the eye of law placed 
reliance on the following observations in 
Halsbury’s Laws of England Vol. 12, ard 
Edition, page 270, paragraph -516 : 


“The general rule in all kinds of 
cruelty is that the whole matrimonial 
relations must be considered and that 
rule is of special value when the cruelty 
consists not of violent acts, but of injuri- 
ous reproaches, complaints, accusations or 
taunts. Before coming to a conclusion, the 
Judge.must consider che impact of the 
personality and conduct of one spcuse on 
the mind of the other, and all incidents 
and quarrels between the.. spouses must 
be weighed from that point of “view. In 
determining what constitutes crueHy, re- 
gard must be had to the circumstances of 
each particular case, keeping always in 
view the physical and mental coadition 
of the parties, and their character and 
social status.” 


13. In the Bombay case the learn- 
ed Judge held.that.crnelty in metrimo- 
nial law may be ‘of infinite. variety. It can 
be subtle or brutal. It may be physical or 
mental It may be by words, gestres or 
by mere silence, violence or non-violence. 
That is the reason why Courts have never 
tried io give an exclusive definiton of 
crueliy as understood in matrimonial law. 
While considering a question whether in 
the given circumstances the conduct of a 
spouse could or could not fall within the 
term ‘cruelty’ in the lizht of expression of 
the law as developed in England; the 
learned Judge referred to the following 
observations from Tolstoy’s Divorce and 
Matrimonial Causes, Sixth Edition. 1967 


at page 61: 


“Cruelty which is a ground for dis- 
solution of marriage may be defired as 
wilful and unjustifiable conduct of such a 
character as to cause danger to lif2, limb 
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or health, bodily or mental or as to give 
rise to a reasonable anprehension of such 
a danger.” : =. % 


14. In the same case the learned 
Judge considered an English Authority 
Gollins-v. Gollins, (1963) 2 All ER 966 
where two tests were laid down which 
must ibe satisfied for cruelty to ‘be esta~ 
blished:: first, is' the conduct complained 
of surficiently grave and weighty to war- 
rant -the description of being cruel and, 
secondly, has the conduct caused injury 
to health or reasonable apprehension of 
such injury. 

15. In Gollins v, Gollins, (1963) 2 
All ER 966 their Lordships discussed at 
length whether the injury that is to be 


caused on account of the conduct of a 


spous2 must be aimed at and that the in- 
tenticn for mens rea is necessary to be 
established before such a conduct can be 
acted upon by the Court to grant a de- 
cree of divorce, But I need not go into the 
reasoning given by the learned Judges in 
their separate judgments in that case. It- 
would suffice to quote Lord Reid’s obSer- 
vations which may throw light on this 
subject, which are as follows: 


=- “Such dn intention may readily be 
inferred from the fact that it is the natu- 
ral ccnsequence of -his conduct. especially 
when the one spouse knows, or it has al- 
ready ‘been brought to his notice, what 
the consequences will ‘be, and neverthe- 
less he does it, careless and indifferent 
whether it distresses'the other spouse or . 
not.” ; ' ' 


16. In the light of these rulings 
it can safely be said that the conduct of 
Radha Mohan of indulging in love affairs 
with Chandra and going to the length of| 
promising to marry her and keeping her 

as his own wife in thẹsame house where 

the petitioner lived is sufficient to give 

rise to an apprehension that a lady of the 

status of Lalita Devi would certainly be 

men‘ally hurt and it would be difficult for 

a married wife to tolerate against her 

wishes a second wife to her husband liv- 

ing in the same house. This conduct would 

naturally cause mental disturbances re- 

sulting in harm or injury ‘to the petitioner. 

There is no reason to disbelieve the state- 

ment of Mst. Lalita Devi that the letters 

Ex. 2 and Ex. 3 were addressed ‘by her 

husbarid to Chandra. as these.two letters 

right from A to Z are in the. hands of 

Radhe Mohan. In the circumstances the 

conduct of Radha Mohan will certainly 

have an impact on the mental peace of 

Mst. Lalita Devi, which conduct squarely} 
falls within the“ expression ‘cruelty’ as 

used in Section 10 (1) fb) of the Act. Ini 
these circumstances I am of the opinion 

thas Mst. Lalita Devi is entitled to get a 

decree of judicial separation under Sec- 

tion 10 of the Act. “= : 
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. 17. The appeal is, therefore, ac- _P. C. Bhandari, for Appellant; S. K. 
cordingly allowed. ‘The judgment passed Keshote, for Respondent No. L. a 


by the lower court. is set aside. A decree 


for judicial separation is awarded in fav- 
' our of-Lalita Devi, Though Radha Mohan 
has not cared to appear before the‘ trial 
Court as well as before -this- Court, I 
-think- it proper that he must be saddled 
court the costs of. meee in both the 
courts. 


Appeal allowed. ; 
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Mohanlal, Appellant v.- Rameshwar 
Dayal and others, Resrondents, 


* Civil Mise. First Appeal No. 60 of 
_ 1973, D/- 9-10-1975.* 


- (A) Provincial Insolvency Act (1920), 
S. 9 (1) (b) —- “Liquidated sum” me Inter- 
pretation. 


It is not necessary for the purposes of 
Section 9 (1) (b) of the Act that the debt 
that has been made the foundation for 
presenting the insolvency petition, must 
be accepted by the debtor before taking 
further proceedings under the provisions 
of the Act. If it was so, then no insolvency 
petition can ‘ever lie. The only require- 
ment of this section is that. the “debt” 
that has been made the foundation for the 
petition must be of a liquidated sum, 
which would mean that the sum was as- 
vertainable after simple -arithmetical cal- 
culations by the parties or the court. Case 
law discussed, (Para 17) 


The ‘question weti fhe debt is or 
is not recoverable, does not, fall within 
the expression “debt is a liquidated sum 
oayable either immediately or at some 
certain future time” as used in clause (b) 
of sub-section (1) of Section 9 of the Act. 

(Para 12) 

. In order to debar a creditor from pre- 

_ senting an. insolvency petition against a 

debtor under Section 9 it is necessary for 
‘the debtor to show that the debt is- of such 
a nature which is not capable of being 
easily ascertained within the mischief of 


section 9 of the Act. (Para 12) 
Cases Referred: Chronological Paras 
1966 AH LJ. 476 9, .14 
AIR 1956 Trav-Co 88 = 1955 Ker LT 669 

9, 15 
AIR 1951 Madh Bha 115 9, 13 


AIR 1943 Mad 766 = 
9. 12 


` AIR 1935 Rang.435 = 160 Ind Cas 367 16 
AIR 1919 Sind 1 = 13 Sind LR 187 10, 17 


.*(Against order of R.S. Verma, Addl. Dist. 


`J.. Alwar in Insolvency ~ Case No. -1 of 
1971. “D/- 6-2-1973.) 


JS/IS/D929/15/CWM 
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11948) 2 Mad LJ 361 


JUDGMENT :— This appéal raises an 
important question- relating to the -inter-_ 
pretation of the expression | ‘liquidated 
sum’ as appeared in Section 9 (1) (b) of 


. the Provincial Insolvency Act,|1920 (here- 


` inafter. referred to as ‘the Act”). 


< tion ibefore the District Judge, 


2: Respondent. No. ‘1 'Rameshwar 
pagal: who was a creditor’ ‘of Messrs. 
Mohanlal Yadram, presented | an applica- 


praying that Mohanlal ‘and other partners 
of the firm: be declared. as insolvent. This 
petition was contested by ‘the apposite 
parties on the ground that the „credit -of - 
the petitioner was not a liquidated. sum . 


and, therefore, the petition was not main- 


carries his business in 


~ posite parties Mohanlal, 


tainable under Section 9 of the Act, . In 
order to decide the controversy raised by 
the opposite party Mohanlal appellant it 
will þe necessary to set out certain rele- - 
vant facts. | 


3. Petitioner . Renetor Dayal 

food grains and 
‘sarsoon’ at Alwar in the name and style 
of ‘Rameshwar:- Dayal Ashok Kumar’, Op- 
Kailash Chand 


and Ratan Lal also carry on their. business 


through a partnership firm | known as 


Messrs. ‘Mohanlal Yadram., The petitioner 
sold ‘sarsoon’ to-Messrs, Mohanlal Yad- 
ram on two occasions, that is. on -5-4-71 
and 12-4-71. A cheque cf Rs. 13, 000 was 
given to the petitioner by Mohanlal on 
19-4-71 towards the payment | of the ‘sar- 


‘soon’ purchased on.5-4-71. It is said. that 


Rs. 272.95 remained due against ‘that 
transaction. As regards the sale of ‘sar- 
soon’ made in favour of Messrs. Mohanlal 
Yadram on 12-4-71, the amount due to 
the petitioner from the said) firm was 
Rs, 9,994.47. It is alleged that Mohanlal 
and his other partners sustained losses 
and, therefore, they started di sposing of 
their properties situated at Alwar. _ The 
petitioner having apprehended that ` res- 
pondents Mohanlal and. others would de- 
feat the claims of the petitioner, he made 
an-application before the learned District 
Judge, Alwar, to declare Mohanlal and 
his partners as insolvent, i 


4, The opposite parties in their 
replies admitted the first transaction; but 
pleaded that nothing was due/from them 
to the petitioner on account of that trans- 
action of 5-4-71. The. transaction alleged 
to have taken place on 12-4-71 was. how- 
ever, denied and inter aha raised a plea 
that the petition filed by the petitioner 
was not maintainable, as the debt was not 
a ‘liquidated sum’ and hence under ‘Sec-- 


k tion 9 of the Act the petition could not be 


- filed, 


5. The learned trial J udge decided 
this preliminary objection raised by , the 


í 
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demanded by the petitioner from the res- 
pordents. was an ascertained sum- amd, 


therefore, the petition was maintainabl2. ` 
6. It is against this order deciding. 


the preliminary objection of the respcn- 
dents that Mohanlal has filed this appeal 
before this Court. 
ce che It may- be mentioned 
the other partners of firm Messrs. Mohen- 
lal Yadram did not join Mohanlal as zp- 
pellants and, therefore, they were..1m- 
‘pleaded as respondents. . i 

8. Section 9 (1) (by of the Act reeds 
as follows:— . of 

“9. Conditions on which creditor may 
petition.— (1) A-creditor shall not be a- 
titled to presentan insolvency : petition 
against a debtor unless— 


Sueewuwrevatcsenaaceogvusdaga Ld 


tain future time.” 
9. Mr. Bhandari, appearing on te- 


half of the appellant, argued that in fece | 


of the total denial of the opposite partes 
that no debt was due from Messrs, Mohan- 
lal Yadram, the petition cannot be mam- 
tained as the debt cannot be said to be a 
debt of a liquidated sum.. His contention 
is that unless it was decided iby a compe- 
tent court that a debt was due from the 
respondents to the petitioner, the clam 
of the petitioner cannot fall within the 
expression “debt is a liquidated sum”, aad 
hence the petition filed by the petition=r, 
was not maintainable. In support of © this 
plea he placed reliance on P. N. V. Ratra- 
sami Naidu v., K. S. P. A’ Subba Reddiar, 
AIR 1943 Mad 766, Ramchandra Narayanjl 
v. Rameshwar* Bhagwances, AIR 
Madh Bha 115; Balak Ram v. Kaley, 1966 
All LJ 478 and Subramonia Iyer Sardam- 


bal v. K. R. Rarnabhadra Iyer, AIR 1956 
Trav-Co 88. | 
10. Mr, Keshote, appearing on te- 


half of the respondent Rameshwar Dayal, 
on the other hand urged that the word 
“liquidated” appearing in clause (b) of 
sub-section (1) of Section 9 of the Act 
qualifies the word “sum” and not tae 
word “debt” and, therefore, if the sum is 
ascertainable without making an elako- 
rate inquiry then in that event the debt 
shall be a liquidated sum and, as such, 
clause (b) of sub-section (1) of Section 9 
of the Act would not stand in its way to 
get the opposite party declared as inscl- 
vent. In support of his contention he citad 
a case of Judicial Commissioner’s Court 
of Sind In re Dholan, AIR 1919 Sind 1. . 

1], In-the present case the market 
rate at which the “sarsoon’ was sold is 
not in dispute. What is in dispute is whe- 
ther Mohanla! did at all ourchase 
soon’ from the petitioner Rameshwar 
Dayal on 12-4-71. The amount of ‘sarsocn’ 


Mohanlal v, -Rameshwar ‘Dayal . 
respondents and declared that. the amount - 


- tion 9 (1) (b) of the Act. 


here’ that - 


is a liquidated sum pey~ 


151. 
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cannot, therefore, be in disputé, Tke debt 
has howevér beer’, denied by, Mohanlal 


‘and, therefore, the Court has to see whe- 


ther such a- denial renders the insclvency 
petition as non-maintainable under Sec- 


12. . It is.cledr from a bare perusal 


-of Section 9 of the Act that the creditor 


cannot present an insolvency petition 


against a debtor unless the debt. which hel 


claims, is a liquidated: sum payable. either 
immediately or at some certain -future 
time, The requirement of clause (b) of 
sub-section (1) of Section 9 of the Act, 


. therefore, is that the debt must be of such 


a sum which can easily’ be ascertained. It 
is not the requirement of this , provision 
of the law.-that the debt must be admitted 
by the devtor himself. If the credit of the 
petitioner is prima facie established then 
Section 9 of the Act cannot be invoked 
to summarily reject the insolvency peti- 
tion. In the present case there is no dif- 
ficulty to ascertain the exact amcunt of 
debt in respect of both the aforesaid 
transactions, the only point raised by: 
Mohanlal is that debt is not recoverable 


by the petitioner-creditor. This > question 


whether the debt is or is not recoverable, 
does not; in my opinion, fall within the 
expression “debt is.a liquidated sum pay- 
able either immediately or at some cer- 
tain future time” as used in clause (b) of 
sub-section (1) of Section 9 of the Act. 
This’ contention of Mr. Bhandari that 
if the debt is denied by the debtor then 
no petition would’ be maintainable under 
Section 9 of the Act, cannot be accepted, 
because if the expression “debt is a liqui- 


dated sum” is interpreted in the manner 


in which Mr. Bhandari wants this Court 
to interpret it, then it would provide an 
easy handle to every debtor to escape the 
consequences under the provisions of the 


Act by simply raising a plea of den‘al - 


about the existence of the debt, In order 
to debar a creditor from presenting an in- 
solvency petition against a debtor under 
Section 9 it is necessary for the debtor to 
show that the debt is of such a nature 


which is not capable of being easily ascer~ 


tained within the mischief of Secticn 9 of 
the Act, In P. N. V. Ratnasami Naidu v, 
K. S. P. A, Subba Reddiar, AIR 1943 Mad 
766 the learned Judge while defining the 
expression “debt is a liquidated surm” ob~ 
served as follows:— 


“It is not always easy in a claim on 
an account to say definitely whether it is 
for a liquidated sum or for an unliquidat-~ 
ed sum. It does not cease to be a liquidat- 
ed sum, because it can be arrived at only 


£ 


T 
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after making some simple calculation; but ~. 
if it is not readily ascertainable without - 


enquiry. then it is an unliquidated claim’ 
13. In Madhya Bharat case Ram- 
chandra Narayanji v. Rameshwar Bhag- 


f 
A 
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6 Raj. {Prs: -13-187 


- wandas, AIR 1951:Madh Bha‘ 115 there 
was. a -claim for damages for breach of 


i . contract of sale and if was in that context 


that the learned Judze observed that, 
“An essential cordition -for the foun- 


“dation of a creditor’s petition is that the _ 


debt must ‘be a liquidated sum, ‘There 


must, therefore, be a certain sum: admit-- 


‘tedly: due and payable to the person who 
„presents the petition. A claim for damages 


for non-performance of a contract of. a 


sale -cannot ordinarily be within the 
meaning of-a liquidaied sum, especially 
where the alleged contract and its vali- 
dity or the need of its performance are in 
question.” 


This authority. in my opinion, Sanne Ibe 
of any avail to the appellant, because the 
facts of that case showed that, the claim 
for damages for the non-performance of 


the contract of a sele could not be accept- 


ed as a “debt” of the creditor, unless such 
a claim was deterrnined by a competent 
authority, In my opinion this ruling can- 
not help the court to find out the correct 
interpretation of the expression “the debt 
is a liquidated sum”, s used by the Legis- 
lature in’ clause’ (by of sub-section (1) of 
Section 9.of the Act. 
14. In Allahabad case. Balak Ram 
v. Kaley, 1966 All LJ 476, the -learned 
Judge held that a claim for damages be- 
fore passing of the decree could not be, 
termed as a liquidated sum. but in his 
opinion once a decree is passed, it becomes 
a liquidated sum payable immediately. 
This authority is dist: ‘nguishaible - on the 
point that in that suit the debt ` claimed 
depended upon the adjudication about 
the quantum of damages and unless it was 
done that debt could not be said to be of 
a liquidated sum. In my opinion this ‘au- 
thority of Allahabad High Court hardly 
throws any light on the question’ that has 
been posed for this court to answer. 


15. - In Subramonia Iyer Saradam- 
bal v. K. R. Ramchandra Iyer, AIR 1956 
Trav-Co 88, the learned Judges, while 
examining the scope of Section 9-of the 
Act, observed that— ; 

“A debt on waicn the insolvericy pë- 
- tition can be based must be one provable 
in insolvency or in otier._ words it must be 
‘a subsisting debt due from the debtor on 
the date of the presentation of the peti- 
tion. It must also be a liquidated sum 
payable either immediately or at some 
future time.” 


According to these piservations of the 


learned Judges, if the debt, even though 
denied by the party, zan be proved easily 
> in the insolvency court, then it can act as 
sca base or foundation for submitting a pe- 
"tition under. the provisions.of the Act. . 


‘46. «There is a Bench decision of 


the Rangoon High Court U Ba Thwin v. 


, Mohantal ve EE as Dayal (Tyagi ds ) 


f 
| 


+ 
ead 3 


i 
| 


ALR 


U Tun Than. AIR 1935 Rang 435 wherein 
the learned Judges, after taking imto con- ` 
sideration English authorities anc going 
through Robson’s PAW of Bankruptcy, 
Edn. 7, held, >- a 


| 


=T) that a sum is “Hquidatec” if it 
can~be computed with per veity. and. 


(2) that a debt is “liquidated? if tt 
can be ey ascertained on inguiry. - 


14. On going . through these autho- 
ities cited before me I can.say that it is 
not necessary for the purposes of Section 
9 (1) (b) of the Act that the debt that has 
been made the foundation for presenting 
the insolvency petition, must ibe eccepted 
by the debtor before taking furtter pro- 
ceedings under the provisions of the Act. 
If it was so, then no insolvency . petition 


can ever lie, The only requirement of this 


section-is that the “debt”! that has been 
made the foundation for the petitien must 
be of a liquidated sum, which would mean 
that the sum was ascertainable after sim-| 
ple arithmetical calculations by tne par- 
ties or the court, In the present cese the 
claim of the petitioner is very simple and, 
based on two transactions! of sale. One of 
ia was, however, admitted by Mohan-. 


| 


Therefore, the debt to the extent of 
Rs. 272.95 is not in dispute. The amount 
of the second transaction is also not in 
dispute.. The only thing which is in dis- 
pute is, whether the sale on 12-4-71 was 
made, in favour of the opposité, party or 
not. This question whether such a sale did 
or did not take place, could easily, be gone 
into in.an insolvency proceeding and the 
amount of the debt, which was made the 
foundation for preferring insolvenzy peti- 
tion, could be ascertained, without under- 
going an elaborate procedure to find the 
exact amount. In such circumstances 
Mohanlal could hardly take resor: to the 
provisions of Section 9 (1) (b) of the Act 
to get a declaration that ithe insolvency 
petition was not maintainable. In my 
opinion the law laid down by Sird Judi- 
cial Commissioner in re Dholen, AIR 1919 
Sind 1 lends suppoit to the argumants ad- 
vanced by Mr. Keshote that if the sum 
claimed as a debt by the! petitiorer can 
easily be ascertained, then such. a “debt 
would fall within the SApEeTOn “she debt 
is a. pauivated sum.” 


. 18. ‘For the: reasons ienioned 
above the appeal of the appellant fails 
and is hereby dismissed with costs. 


Appeal dismissed. 
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AIR 1976 RAJASTHAN 7 
J. P. JAIN, J. 
Kishore Singh; Appellant v. Udkyog 
Mandir, Respondent. 
ME Appeal No, 4 of 1974, D/- Z1-2- 


(A) Civil P. C. (19083, 0. 21, R. E — 
Applicability — Does no: apply to attach- 
ment before judgment — (Ibid, O. 31, R. 
11). AIR 1924 Mad 494 (FB) and AIR 1962 
Mad 383 and AIR 1960 Andh Pra 634, Dis- 
sented from. 


Attachment niote judgment does not 
become an attachment in execution ¿fter 
the decree has been passed within the 
meaning of O. 21, R. 57. That rule Joes 
not apply to an attachment before judg- 
ment, As the attachment before judgment 
is effected much prior to the existence of 
the decree, it cannot be equated to an 
attachment in execution. Where attach- 
ment before judgment is made by the 
plaintiff and his suit is decreed, Orde~ 38. 
Ril applies and such attachment before 
judgment enures for all successive ex=cu- 
tion applications. It survives after dismis- 
sal of an application for execution ard is 


available to decree-holder in fresh ex®cu- 


tion application, if submitied within Emi- 
tation, until the decree is satisfied or dis- 
charged. No fresh order >f attachmert is, 
therefore, necessary for proceeding to 
effect sale in- pursuance of fresh execution 
application after dismissal of earlier 2xe~- 
cution application for deiault. Case law 
reviewed. View of Calcutta and Allaha- 
bad High Courts followed, AIR 1924 Mad 
494 (FB), AIR 1962 Mad 383 and AIR 1960 
Andh Pra 634. Dissented from. 

(Paras 20 21) 


Cases Referred: Chrcenological Earas 
AIR 1970 Orissa 164 l 20 
AIR 1968 Punj & Har 431 = 70 Pur pe 


1962 Ker. LT 264 m 
a eee Madh Pra 261. = 1963 Jab LI 


64 Bom LR 280 13 
1961 Ker LT 597 14 


(1952) 2 Mad LJ 132 


467 
AIR 1963 Ker 16 = 


AIR “1962 Bom 236 = 
AIR 1962 Ker 60 = 


AIR 1962 Mad 383 = 


AIR 1961 Assam 96 
AIR 1960 Andh Pra 634 = 


= 1953 All LJ 721 ae 
ILR (1951) cut 335 


16 

1966 Andr LT 
666 q 
AIR 1953 All 173 
AIR 1952 Orissa 182 = 
aa ee a ree ate re ee ee ae 
*(Against order passed by Smt. Mchini 
Kapoor, Addl, Dist. J. No, 1, Jaipur 


City in Ex, Case No. 15 of 1972, D/- 
- 5-11-1973.) 


FS/GS/C150/75/VSS. 


Kishore Singk v. Udhyog Mandir (J. P. Jain J.) 


[Prs, 1-3} 


Raj. 7 

AIR 1952 Trav-Co 414 = 1952 Ker LT 264 
(FB) i i i 14 
AIR 1949 Cal 320 83 Cal LJ 104 12 
AIR 1937 Pat 626 18 Pat LT 585 15 


ILR 56 Cal 416 10, 19 
22 All LJ 823 9. 
46 Mad LJ 415 (FB) 
, 4, 7,9, 10 12, 19; 21 
AIR 1919 Mad 752 = TLR 42 Mad 1 4.9 
(1912) 16 Cal WN 1097 = 16 Cal LJ 86 10 


N, M. Kasliwal; for Appellant. K. N, 
Tikku, for Respondent. 


JUDGMENT :— This appeal by the 
judgment-debtor is directed against the 
order of the Additional District Judge 
No. 1, Jaipur City dated 5-11-73 passed in 
Executicn Case No. 15 of 1972.. 


2, Facts leading to this Pere, are 
as follows: 


The respondent obtained a money 
decree against the appellant, judgment- 
debtor cù 23-11-62. This decree was up- 
held in appeal by the High Court on 29-7- 
70. During the pendency of the suit the 
decree-holder got the property of the 
judgment-debtor attached under Order 38, 
Rule 5, C.P.C. He took out execution ap- 
plication on 3-4-63 which was dismissed 
on 31-8-63 for default. His second appli- 
cation dated 30-8-71 for execution was 
also dismissed on 22-1-72 on account of 
non-proseécution. The ‘decree-helder then 
applied for the sale of the property under 
attachment on 29-3-72. The judgment- 
debtor filed an objection that the pro- 
perty cannot be sold as no fresh attach- 
ment has been sought, According to him 
the attachment -had ceased to exist after 
the first execution application was dis- 
missed. There were other objections as 
well but’ I am not concerned with those 
objections in the present appeal, Thé 
learned executing Court held that the at- 
tachment before judgment survived for 
every execution application, and ño fresh 
order of attachment was necessary for 
proceeding to effect sale. This order has 
been challenged by the judgment-debtor 
in this appeal. 


3. I have heard learned counsel 
for the parties at length. Various autho- 
rities reoresenting the conflicting views 
were read out before me. Mr. Kasliwal 
learned counsel appearing for the appel- 
lant placed reliance on the view taken up 
by the Madras High Court in- Meyappa . 
Chettiar v., Chidambaram Chettiar, AIR 
1924 Mad 494 (FB). This is a- decision of 
Full Bench of five Judges. Three Judges 
were of the view that the provisions of 
Order 21, Rule 57 apply to an attachment . 


AIR 1929 Cal 465 
AIR 1924 All 860 
AIR 1924 Mad 494 = 


lou tl 


Ww 


before judgment which is converted into +b 
attachment in execution when the decree ` . 
passed in the suit is said to be executėd;. `` 


It will be useful to Benet Order: 21, 
Rule 57 here: . 


ae petition dismissed for want of due. 


8 Raj.  [Prs, 3-9] 
“R, 57. Where any property has been 


attached in execution of a decree but by ™ 


reason of the. decree-holder’s default -the 
- Court is unable to proceed. further with 
the application for execution, 
- either dismiss the application or for any 
sufficient reason adjourn. the proceedings 
to'a future date. Upon the dismissal: of 
- such. application - the. aitachiment . shall 
cease,” 


4. Two josie J udges of that 
ere Schwabe C. J. and Wallace J. were 


of the opinion that the attachment before _ 


judgment lasts until the Court puts a 
end to-it by an order to that effect,: 

until. it is otherwise brought to an “end 
by reason of- any- other -provisions ` of 
Order 38 but that it cannot by implication 


to be brought to an end by the provisions. 


of Order 21, Rule 57, C.P.C. It may also 
be noticed heré. that this Full. Bench con- 
sidered its earlier view expressed in Ven- 
_ Katasubbiah v, Venkata Seshaiya,: 
- ILR 42-Mad 1 = (AIR 1919 Mad ..752), 


where it was held by Phillips and Kuma- 


raswamy Sastri-JJ. that Order 21,.Rule 57, 
C.P.C. has no application to attachment 
before judgment. Hence an attachment 


`- before judgment does not:cease to have 


effect because of the dismissal of the sub- 
sequent application for execution for de- 


fault of prosecution. This view was recon- - 


sidered by the Full Bench in Meyappa 
Chettiar’s case (AIR 1924 Mad 494) (FB) 
where by majority it overruled the ear- 
lier- view and held that a party, who has 
obtained an attachment before judgment 
. and has subsequently had his ner E 
: i = 
- gence in presenting the necessary papers 
to the Court loses the priority that he had 
- “enjoyed by reason of his attachment be- 
‘fore judgment. It was diso held that at- 
tachment: before . judgment becomes 
an attachment-in execution after the suit 
has been decreed. 
5. This view was followed | in 
Kuppuswami v. Rangai Goundan, AIR 
1962 Mad‘ 383, The-learned Judge dealing 
with the case observed: 
“Order 38, Rule 11. in effect equates 


| - an attachment before judgment made in 


-execution of-a decree and it-should, there- 
fore, follow: that under Order, 21. Rule 57 


the’ Court is competent to make an order ` 


with regard to he. attachment when it 
-makes an order in relation to an execution 
application.” 


6. - The learned J udge again a 
served : 
‘that even where an execution appli- 
cation is dismissed. by the executing 
Court under’ Order XXI, Rule 57, .the 
Court is bound to make a suitable ‘order 
with regard to the subsistence of ‘the at- 
` tachment or otherwise. Whether such a 
’ dismissal of the aaa application is 


~ 


Kishore Singh v. Udhyog Mandir (J. P. Jain J) 


it shall 


‘tachment and thereafter the 


- petition for the purpose of’ 
‘attached property to sale.” 


‘duced the observations of Coutts 


1919 Mad 752). -This view was 


A. 1. R. 


for. statistical purposes or not, the order 
of the Court in so far as the attachment 
is concerned cannot bé` linked up with - 
the scope of the-order on. “the execution 
application. This order distinctly gives a 
definite life to the suhsistenae of the at- 
attachment 
ceases I can see: no provision of law 
whereunder an attachment. which - was. 


brought to a termination by-an order - of - 


Court can be revived. It follows therefore 
that before the property could be brought 
to sale; a decree-holder must necessarily. 
ask -for its attachment. Since the respon- 
dent has not done so his. petition is liable’ 


- to. be dismissed on that ground alone.” 


“T Another case which follows- the 
Mads view is Kangayya Naidu v., Jaya- 
mangala Reddeyya, AIR 1960 -Andh Pra 
634, Following the Full Bench decision in 
Weyappa Chettiar’s case (AIR 1924 Mad 
494) (FB) their Lordships observed as fol-. 


(1918) . lows: 


W. 
“Attachment. before judgment is also 


‘governed by Order 21, Rule 57, since the 


property attached in’ execution within 
mbit of Order 21, Rule 57 includes pro- 
perty attached before judgment where 
there is a decree followed by execution 
bringing.. the 


8. This decision copiously repro- 
outer 
J. in the leading majority judgment of the 


| Full Bench. 


9. The other High Courts have ex- 
pressed conflicting views. The view of 
this Court has not been made available in 
hy precedent. In the decision in Akhey 
Ram v. Basanti Lal, AIR 1924 All 860, 
Sulaiman J. for the Bench cn the plain 
wording of the rule, held that Rule 57 of 
Order XXI professedly applies to a ` case 
where a property has been: attached in 
Execution of a decree, He was rot.prepar- 
ed to extend’ the meaning of the expres- 
sion ‘attached in execution’, to the attach- 
ment before judgment, He referred to 
Order 38,-Rule 7 and observed that it re- 
ferred to the mode of attachment and not 
to the way in which the attechment ceas- 
ed. This Bench decision: of the Allahabad 


High Court_followed the‘earlier Madras” | 


view expressed in -Venkatasubbiah v. Ven- 
kata Seshaiya (1918) ILR 42. Mad 1 =(AIR 
aaa 
by the Full Bench -of the High Court 

Abdul Hamid v. Mst. Ashgari e e 
AIR. 1953 All 173 (FB). They clearly dis- ' 
sented from the view expressed by the 
Madras High Court in Meyappa Chettiar’s 
case (AIR 1924 Mad 494) (FB), Their. 
Lordships observed that: | 
“the provisions of Order 21. Rule 57, 
Cc: =P . do not apply to attach- 
ments effected before judgment. “Conse-~ 


» quent on the dismissal of an execution ap- 
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pileation for default of the decree-holder, 
the attachment before judgment does not 
cease.” 
10. The view of the Calcutta High 
Court was for the first time expressed in 
Ganesh Chandra v. Banwari Lal ((1912) 16 
Cal WN 1097). The matter again ceme for 
consideration in Shibnath Singh v, Sabe- 
ruddin Ahmed, AIR 1929. Cal 465. Rankin 
C. J., who spoke for the Bench, held that 
Ganesh Chandra’s case. was rightly decid- 
ed. He also agreed with the dissenting 
judgments of Schwabe C. J. and Wallace 
J. in Meyappa Chettiar’s case (AIR 1924 
Mad 494) (FB), His Lordship observed : 
VR. 57, O. 21 was a new provision in- 
troduced in 1908. It is evident from -the 
language of the rule itself, and it is still 


more evident -from the circumstances. 


under which it was passed, that it wads in- 
tended to provide a remedy for the griev- 
ance or inconvenience which is apt to 
arise, where, after an attachment :n exe- 
cution, the application for execution can- 
mot further be proceeded with by reason 
of the decree-holder’s default.” 

11, He also took notice of Rule 11 
of Order 38 where it is provided -hat it 
shall not be necessary upon an app-ication 
for execution to apply for re-attachment 
of the property. He furiher observed : 

‘In these circumstances it seems 
reasonably clear to me that it is mo part 
of the intention of this rule to say zhat an 
attachment before judgment, which exist- 
ed before any application could be. made 
in execution and which prima facie would 
continue to have effect ?f no appHcation 
for execution had been made, should fall 
to the ground merely because a subse- 
quent application for execution has come 
to nothing.” . i | . 

12. He also laid down that tere is 
nothing under Order 38. Rule 11, C.P.C. 
to give colour to the view that for the 
purposes of Order “21, Rule 57 a 
ment in execution? is a phrase whic 
covers attachment before ` judgmert. He 
dissented from e utied view aA 

d by Madras Hig ourt in `’ 
Chettiar’s ease (AIR 1924 Mad 494: (FB). 
The view expressed by Rankin C. J. was 

` followed by Das Gupta J. in Ayezali Mir 
v Mahanandabarui. AIR 1949 Cal 320. 
It was held that the dismissal of the exe- 
cution case for the default of the cecree- 
holder, the attachment before jucgment 
does not cease -Order 21. Rule 67, C.P.C. 
- cannot be extended to such attacament. 

The attachment subsists even after the 
- dismissal of the execution, 

13. The Bombay a cored ; ae 

same view as expresse in Va yı 
o v. Rambhabai. AIR 1962 Bom 236. 
The Bench held that Rule 57 of Order 21 
does not come into operation in the case 
of an attachment before judgment. 


Kishore Singh v. Udhyoz Mandir 


(J. F. Jain J.) iPrs. 9-18] Raj. 9 


14. The Full Bench of the Kerala 
High Court in Valli Ammal Arumughom 
Ammal v, Narayan Panicker, AIR 1963 
Ker 16 (FB) overruled the earlier view of 
its Hign Court contained in Muhammed 
Abdul Khadir v. Padmanabha Pillai (AIR 
1952 Trav-Co 414) (FB) and in Arumu- 
gham Ammal v.. Nayinar Paniker, (AIR 
1962 Ker 60), and held that attachment in 
execution is not the same thing as attach- 
ment before judgment and even by virtue 
of Order 38, Rule 11 attachment before 
judgment is not transformed into the at- 
tachment in execution. It ‘accepted the 


‘Allahabad view expressed in Abdul Ha- 
“mid v. Mst, Asghari Begum (AIR 1953 All 


173) (FB). |: 


'---15. Decision in Motijha v. Jowala 
Prasad, AIR 1937 Pat 626 represents the 
Patna view. Their Lordships observed: 

“There is nothing in Order 38, Rule 
11, Civil P, C, to give colour to the view 
that for the purposes of Order 21, Rule 
57. “attached in execution” is -a phrase 
that covers “attachment before judg- 
ment’. The word “attachment” in the 
sentence ‘attachment shall cease” in 
Order 21, Rule 57 must mean the attach- 
ment in execution of the decree. Hence 
the dismissal of the decree-holder’s ap- 
plication for execution for default does 
not terminate the attachment before iudg- 
men aoe y 

16. 
the Calcutta view and it is expressed in 
Dungar Mall Agarwalla v. Amiya Kumar 
Chattopadhya, AIR 1961 Assam 96. The 
view.has been expressed in the following 
words ; 

“An attachment of a property ‘before 
judgment does not stand on par with at- 
tachment in execution of a decree, in 
which case alone the provisions of Order 
21. Rule 57, Civil Procedure Code applies,” 


1, The Madhya Pradesh High 
Court in Hakimuddin v, Gulam Ali, AIR 
1963 Madh Pra 261 adopted the.Calcutia 
view and it was observed by the Bench 
dealing with the case that an attachment 
before judgment survives even after an 
execution petition filed after the passing 
of a decree has been dismissed due to the 
default of the decree-holder, which pre- 
vented: the Executing Court from proceed- 
ing further in execution. Sa 

18. 
and Haryana High Court in Bhagwan Das 
v. Santckh Singh, AIR 1968 Punj & Har 
461 is in keeping with the view expressed 
by the Calcutta and Allahabad High 
Courts. It was held by Mehar Singh C. J. 
for the court that by no stretch of any 
reasoning can attachment of the property 
be treated as an attachment in execution 
of a decree on a date on which the decree 
was not in existence, 


a 


The Assam High Court follows’ 


A 


The view expressed by Punjab - 


10° Raj. ° 


19. The decisior in Durga Dei v. 
Sadananda. AIR 1952 Orissa’ 182 repre- 
sents the earliest view of-tĦe Orissa High 
‘Court. It followed the view expressed by 
Rankin C. J. in Shibnath Singh v. Sabe- 


ruddin Ahmed (AIR ‘1929 Cal 465), There. 


was difference of opinion in Durga. Dei’s 
‘case between J agannath Das’. and Pani- 
grahi JJ. on account of the Madras view 
in Meyappa Chettiar’s case + (AIR 1924 
Mad 494) (FB). The matter was referred 
to Ray C. J. He observed as. follows: 

“If I am asked to give my opinion 
with regard to the operation of Order 21, 
Rule 57, I will agree with the view taken 


‘in the Calcutta High Court as--well as 


that of the Patna High Court, rather than 
‘with the-Full Bench decision of the Mad- 
ras High Court. The simple reason is that 
on the dismissal of -the execution case all 
orders passed by the executing Court in 
course of that execution proceeding are 
‘nullified’ while the attachment before 
judgment is an order passed in the suit. 


Secondly, it has been said in the Calcutta ` 


High Court, in the cases already referred 
to, that the attachmen: before. judgment 
enures for all successive execution appli- 
cations for the first or the second or the 
third only. Its period o= life continues un- 
til the decree. is either set aside or. satiş- 


tty 


decree on the basis thereof. or in other ei 


words, to use the’ words of Sir George 
Rankin C. J., which I-have just now quot- 
ed, when you want Ao make that the basis 
of the sale that you are’going to hold for 
the purpose of execution and realisation 
of the decree. A 


This view was subsequently followed 


in Ramchandra Gochhikar v. Ramchandra 
Biswal, AIR 1970 Orissa 164. 

` 20. From the reading ‘of the above 
decisions it is abundantly clear that all 
the High Courts except Madras and: An- 


dhra Pradesh are of the view that Order 


21; Rule 57. C.P.C; does not apply to the 
attachment before judgment, As noticed 


earlier the two. Judges out-of five have’ 
given dissenting judgments in Meyappa. 


Chettiar’s case (AIR- 1924 Mad 494) (FB) 
and their view has been accepted by vari- 
ous other High Courts. 


21.7 ‘From the ` plain reading of 
Order 21, Rule 57, C.P:C, it is difficult to 
accept the contention’ of Mr. Kasliwal 
that attachment before judgment becomes 
‘lan attachment in execution after the- de- 
cree has been ‘passed, within the meaning 
of Order 21, Rule 57. I am therefore in- 
clined to hold that: Order 21. -Rule 57, 
C.P.C. does not apply to an attachment 
before judgment. ‘It is also for the reason 
that the attachment is effected much prior 
to the existence of the decree and it can- 
nət, therefore, be equated to an attach- 


Girdharsingh v.. Gokul A 


-appa Chettiar’s case. 


A.I. R. 


ment in execution, With all respects, J 
am unable to agree with the majority 
wiew of the Madras High Court in Mey- 
I accordingly hold 
that where attachment before judgment is 
mace by the plaintiff and his suit is de- 
ereed, Order 38, Rule 11, C.P.C. applies 
and such attachment enures for all suc- 
cessive execution. applications.: It. survives 
and is available to the decree-holder, if 
submitted within limitation until the de- 
cree is satisfied or discharged. 

22. . Another contention of- Mr. 
Kasliwal is that claims against --attach- 
ment before judgment are dealt with 
under-Order 21, Rule 58, C.P.C. Rule 58 
alsc uses the similar expression ‘attached 
in ‘execution’. His submission is that on 
this analogy Order 21; Rule 57 is applic- 
able. to attachment before judgment. This 
argument does not bear much scrutiny. 
Reference may be made to Order 38, Rule 
8, C. P. C. which provides specifically 
about the investigation of claims to pro~ 
beriy attached before judgment. The rule 
reads as follows: —— 

“Where any claim is Sratered to pro- 
perty attached before judgment, such 

claim shall be investigated in the manner 
hereinbefore. provided for the investiga- 


tion of c ‘to property attached in exe- 
cuizon of a decree for the payment of 
money ” ; : 


. 23. In the result the appeal . fails 
and it is hereby dismissed. In the circum- 
stances there will be no order as to costs. 


ae ‘dismissed. 


AIR 1976 RAJASTHAN. 10 
S. N. MODI, J. 


Girdharsingh and another, Appellants 
v. Gokul and others, Respondents. 


Seéond Appeal No. 159 of 1967, -D/- 
30-7- 1975.* 
(A) Easements Act (1882), S. 15 — 


Tenant. irrigating field from well of land- 
lord uninterruptedly for series of, years — 
Tenant -acquires. easementary rights on 
basis .of immemorial user. 


A tenant who has been ee his 
field from the :well of his landlord for the 
las; half a century wuninterruptedly can 
acquire an easementary right. A tenant 
cannot acquire a prescriptive right of 
eazement in land or Well belonging to the 
landlord but he may claim a right or 
easement ‘based on immemorial user, for, 


-in in such a case, There is presumpiion that 


“(A ga? ‘nsf. judgment and decree of Suraj- 
mal Mittal, Addl. Civil J., Ajmer, in 
Civil Appeal No. 24 of 1966, D!- 23- 1l- 
196 


HS/IS/D125/75/RSS `; 


~ 
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the enjoyment of the rights had its origin 
under an agreement or grant, Held in.the 
circumstances of the tase, that the tenant 
had acquired an easement to irrigate his 
land from the well of ‘landlord under a 
presumed grant. (Case law discuss=d). 
{Para 3) 

(B) Civil P. C. (1908), 0.14, R. 1 — 
Suit for injunction — Court failing to 
frame issue — Parties knowing case fully 
and leading evidence: to their respective 
contentions —- Suit cannot be dismissed 
for want of issues. 

Mere omission to frame issues is not 
necessarily fatal to the trial of the suit 
unless such omission nas affected -he dis- 
posal of the case on merits, 

In the instant case tenants have filed 
the suit alleging that they have been irri- 
gating their field from the’ well of. the 
landlord. The parties went to tria. fully 
knowing the rival case and led all evi- 
dence in support of their contantions. 
Held in the circumstences that it could 
not be said that the absence of the issue 
was fatal to the case or that there was 
such mistrial which vitiated the entire 


proceedings. (Para 3) 
Cases Referred: Chronological Paras 
(1913) 20 Ind Cas 359 (Cal) 3 
(1913) 18 Ind Cas 597 (Cal) 3 


(1903) ILR 30 Cal 281 
(1880) 7 Ind App 240 = 
P 


3 

ILR 6 Cal 394 

(PC 3 

(1878) 6 Ind App 33 = 
(PC) : 


ILR 4 Cal oe 


N. M. Kasliwal aad Dilipsingh, for 
Appellants; R. N. Surolia, . for _Eespon- 
dents, 


JUDGMENT :— This second appeal 
arises out of a suit filed by the pleintiffs- 
respondents for injunction restrain:ng the 
defendants-appellants from interfering 
with the right of the plaintiffs to irrigate 
their fields bearing khasra Nos, 390, 
390/1. 391/2, 392/1, 392/2 and 407 situate 
at village Dantri from the well ‘bearing 
khasra No. 389. 


2; The: plaintiffs’ case is thet they 
have been irrigating their fields w.th the 
water drawn from the well bearing khasra 
No. 389 for more than 100 years as of 
right and without interruption, It is not 
in dispute that the said well is owned by 
the defendants. Formerly too, if was 
owned by the defendants and their ances- 
tors in the capacity of their being Jagir- 
dars of village Dantri. The defence of the 
defendanis is that the irrigation ef the 
plaintiffs’ fields from the said well was 
permissive and in lieu of certain payment 
made by the plaintiffs Both the courts 


below on consideration of the evidence 


led by the par ies came to the conelusion 
that the plaintiffs-restondents have been 
irrigating: their fields from the water 


Girdharsingh v, Gokul 


(Modi J.) [Prs, 1-3] Raj. 11. 


drawn from the said well for a period of 
more than 45-50 years and -further that 
they paid:ne amount to the defendants 
for using the water of the said well. This 
is a pure finding of fact and I see no 
reascn to disturb that finding. 

3. While arguing the appeal, it is 
submitted by the learned counsel for the 
defendants-appellanits that respondent No. 
1 Girdharsingh was admittedly the Jagir- 
dar of’ village Dantri before 1956 when 
his jagir was resumed under the Rajas- ` 
than Land Reforms and Jagir Resumption: 
Act, 1952. That being the case, it is argu- 
ed that upto 1956 Girdharsingh was not 
only the owner of the said well but ‘he 
was also the owner of the lands irrigated 
by the plaintiffs-respondents. It is further 
argued that since the ownership over the 
lands and the well vested in one and the 
same person and the relations between 
the parties being that of the landlord and 
tenant. the question of immemorial exer- 
cise of right of irrigation does not arise 
so as to justify the inference of a legal 
origin of such enjoyment, 


The learned counsel laid considerable 
stress on the fact that the plaintiffs have 
‘been peying chachi-lagan of the lands 
irrigated by them. The argument, though 
attractive. is wholly untenable, As point- 
ed out above, it stands proved that the 
plaintiffs have been irrigating their fields 
from the said well for the last half a cen- 
tury uninterruptedly. As the relationship 
betweer. the parties was that of the land- 
lord and the.tenant, it is but natural that 
the tenants must have paid the rent to 
the landlord for the lands cultivated by 
them. So nothing turns out on the fact 
that the plaintiffs paid chachi-lagan to the 
defendants. It is true that a tenant can- 
not acquire a prescriptive right of ease- 
ment in land or well belonging. to his 
lessor but he may claim a right of ease- 
ment based on immemorial user, for, in 
such a case. there is a strong presumption 
that the enjoyment-of the right had its 
origin under an agreement or grant, 


It has been laid down by the Judicial 
Committee in Rajroop Koer v, Abdul Hos- 
sain, (1880) 7 Ind App 240 (PC) that when 
enjoyment of a right has continued un- 
interrupted for a long series of years, 
such enjoyment should be attributed to a 
legal origin and the court should presume 
a grant or agreement. The relationship of 
the landlord and tenant does not render 
inapplicable. the above consideration. 
Again, in Bhupendranath v, Ananda- 
prosad, (1913) 20 Ind Cas 359 (Cal) there 
was a tank belonging to the landlord and 
it was proved that from long time the 
tenants of the lands surrounding the tank 
had irrigated their fields with water 
drawn from the tank. Relying upon the 
decision of their Lordships of the Privy 
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Council in Rameshur Pershad vV, Kooni 
Behari, (1878) 6 Ind App 33 (PC) ‘it was 
held that inference could legitimately be 
drawn that the tenants had acquired an 
‘easement to irrigate their- lands from the 


wa.er drawn from the tank under a pre- 


sumed grant. The same principle was ap- 
plied: in Madhubdass v, Jageshchandra, 
(1908) ILR 30 Cal 281 


Ramjaddi, (1913) 18 Ind Cas 597 (Cal). 


The case in hand, in my opinion, is clear-: 


ly governed by the princip.e. mae ewe in 
‘the aforesaid decisions. 

The. next contention of ‘the learned 
counsel for the- defendants-appellants . is 
that although a plea had been taken in 
_the written statement that the suit -was 
bac for misjoinder of the parties and cau- 


ses of action, no issue on the point was 


framed -by the trial ‘court, A similar con- 
tention was raised before the lower ap- 
pellate court but it was repelled. It may 
be stated at once that mere omission to 


trame issues is not necessarily fatal .to the. - 


tral of the suit unless such omission has 


affected the disposal of the case on merits. - 


In the present case, the suit was filed by 
six persons alleging that they: ‘have been 
irrigating their fields from well bearing 
khasra No. 389. One of the plaintiffs, 
. namely, Gokul who possessed more than 
“half of the land, came into the witness- 
box and supported the plaintiffs’ case put 
forward in the plaint. There was no con- 
flict of interest between the plaintiffs inter 
se. The parties went to the trial fully 
knowing the rival case and led’ all. the 
ev'dence in support of their respective 


contentions. In such-circumstances, it can-- 


Inoi be said that the. absence of the issue 
was fatal to the case or tnat there was 
such mistrial .which vitiated the entire 
proceedings, The suit cannot be.dismissed 
on this narrow ground, I also see no good 
reason to remand the case as the evidence 
which has been led in the case 
cient to arrive at the conclusion to which 
the ‘courts below did. 


4. No athët point has been press- s 


ed before me, 


.5,. There is no. force’ in this appeal 


and it is hereby dismissed. I.pass.no order ` the order of cancellation. 


as to costs as the learned- counsel for the 
respondents was not calle d upon to an- 
swer. 


‘is refused. 


acl dismissed. 





N athulal v. 


and. Babujan v. s 
`‘ lease for collection of 


order to the prejudice of a party, 
` involves civil consequences or attaches a 


is’ sufi- ` 


- Burahit, Addl. Govt. Advocate, 


State A. IR. 


AIR 1976 RAJASTHAN 12. 
D. P. GUPTA, J,- 


Nathulal, Petitioner ‘v. State of Rajas- . 
than and others, Respondènts. 


a Writ Petn. No, 2570 of 1974, D/- 


(A) Constitution of India, Arts, 226 
and 299 —- Government agreeing to grant 
“Ratanjot `- Seeds” 
from forest area — Petitioner . ‘depositing © 
amount and installing machinery. at heavy 
cost for extraction of oil —- Cancellation | 
of agreement by Government without ` 
hearing petitioner — . Relief. can be grant- 
ed under Art. 226, 


_ _ It is well’ established that not only in 
Judicial proceedings but ` also in cases 
where the executive authority is called 
upon to adjudicate matters involving civil 
consequences and affecting the rights of ` 
subjects, the fundamental principles of 
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natural justice ought to be observed. If 


the State or its officers intend to pass any - 
which 


disability affecting right to property then 
fair play requires that before. such an 
order is passed the party should. be told 
the case he is required to meet and he. 
should be afforded a reasonable opportu- 
nity to represent his case befor2 the au- 
thority concerned, Case law discussed. 
(Para 11) 


Further, the High Court in its extra- 
ordinary jurisdiction under Art, 226 of 
the Constitution is empowered to enforce 
the equity arising in favour of the .-peti- 


-tioner. out of. the representations amount- 
-ing to a promise made to him ‘by the gov- 


ernm2nt or a public body and as a result 
of which the petitioner. altered his posi- 
tion to his prejudice, even though a con- 
tract as envisaged by the relevant provi- 
sions had not come into existence, 

` (Para 13) 


me Held in the circumstances'of the case 


the State Government was bound to give 
a notice to the petitioner of its intention 
to cancel the contract of. collecting 
‘Ratanjot’ seeds from a forest division, 
and was bound to afford the petitioner a 
reasonable opportunity of having his say 
in the matter, before proceeding to “pass 
(Para 12) 
Cases Referred: - Chronological Paras 


AIR 1975 SC 266 = (1975) 1 SCWR 13 10 


-. ATR 1974 Pat 230 = 1973 BLJR 857 14 
6. The prayer for Leave to Appeal. 


AIR 1974 Raj 4 = 1973 Raj LW 387 . 13 
AIR-1973 SC, 205 = 1970 SCD 181 ” 9 


‘ AIR 1971 SC 1021 = (1970) 3 SCR 854 7 


AIR 1968 SC 718=. (1968) 2 SCR 366 6 


X.N. OJ oshi, for Petitioner; M. D. 
for the 
State. 
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ORDER :— This is a -petition under 
Article 226 of the Constituiion -of India 
praying for. the quashing:of the order. of 
- the State Government- -dated August 8, 
1974, and for: ancillary reliefs, 


. 2.. .. The facts briefly , are -that -on 
November” 15, 1965 the ‘petitioner’ subnut- 
ted an application to-the Chief Conserva- 
tor of Forests, Rajasthan praying that he 
_ may be allowed. to collect and take away 
on contract basis. like other forest pró- 
ducts, ‘Ratanjot seeds’ which are a nazu- 
ral. product of the forests in Udaipur 
forest area and which might be used “Zor 
extracting oil. Ehe- petitioner made an 
offer for the collection . and removal of 
‘Ratanjot’ seeds from the Udaipur -forəst 
division during a period of ten years on 
making payment of an .dnnual Tesse 
amount of Rs, 10,000 in respect thereof 
The State Government by-an order dated 
August 6, 1970 agreed to grant a lease in 
favour of the petitioner for the collection 


of ‘Ratanjot’ seeds from the entire Udai- ' 


- pur forest division for a period of tən 
years, on payment. of the sum of Rupees 
10,000 per annum: as the lease amount 
therefor. However, for some  reascn, 
which is not very clear, the aforeseid 
order was cancelled by the State Govern- 
ment on June 19. 1971. Thereupon ‘tre 
petitioner made..a representation and tne 
State Government again: ‘by its order dat2d 


January 22, 1973 directed the. Chief Coa- 


servator of Forests to grant a lease to tne 
petitioner on the same terms as.mention- 


ed above for the collection. of ‘Ratanjat’’ 
seeds and the order dated June 19, 1971. 


was withdrawn, The. Divisional Forest 
Officer, Udaipur, in pursuance of tae 
aforesaid order of the State Government, 
directed the petitioner -on May 7. 1974 
vide Ex. 9 to deposit a sum of Rs. 25,030 
representing the ith of the contract 
amount and also directed him to execute 
a contract. The petitioner deposited the 
aforesaid amount of Rs. 25,000 on May <I, 
1974 It appears that on the next follow- 
ing day i.e. on May -22, 1974 the petitioner 
also executed a contract in the prescribed 
form for the collection of ‘Ratanjot’ seeds 
‘ from Udaipur forest division. On that dy 
the Divisional Forest Officer, Udaipur also 
issued a letter (Ex. 10) to the petitioner 
acknowledging the receipt of Rs, 25.000 r2- 
presenting {th of the contract amount ard 
also admitting the execution of the agree- 
ment by the petitioner. The petitioner was 
also directed -by the aforesaid letter -0 
deposit a sum of Rs. 8,500 in’ respect of 
the first year of the contract, namely fer 
the year 1974-75. within 15 days of tke 
receipt thereof. ~~ 


It appears that some dispute cropped 
up at that stage between the petitioner 
and the State Government as to whether 
the petitioner would be entitled to collect 
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‘Ratanjot’.seeds- from the forest lying 
within the Panchayat areas.or. not, The 
petitioner did not make a deposit of the. 


„amount. of.Rs. 8,500: “within 15 days of the 


receipt of the ‘letter Ex, 10. However, he 
made a deposit of the aforesaid amount of 
Rs. 8,500 on August 13, 1974. It may ‘be 
mentioned here that in the contract exe- 
cuted by. the petitioner, a copy of which 
has been placed on record as Ex. R/4- it 
was stipu_ated that out of the amount of 
Rs, 25,000 deposited by the petitioner, a 
sum of Rs. 1,500 would be adjusted every 
year towards the yearly lease amount and 
that the petitioner would be required to 
make payment of the remaining sum out 
of the yearly lease amount within 15 days 
of the acceptance of the contract during 
the first year and upto 30th April -every 
year thereafter. After making the depo- 
sit of Rs. 8,500. the petitioner demanded 
that ‘he..should be put in possession, but 


. the Divisional Forest Officer, Udaipur inti- 


mated to him.on August 21, 1974 vide his 
letter Ex, R/3’ that the St ate Government 
by its order dated August 8, 1974 had can- 


celled the lease granted to the petitioner . ` 


in respect of.the collection of ‘Ratanjot? 
seeds and that the petitioner could obtain 
a refund of the amount deposited by him 
in accordance with law. The Divisional 
Forest Officer, Udaipur also issued a ‘pub- 


‘lie notice on August 19. 1974 to the effect- 


that the contract for collection of ‘Ratan- 
jot’ seeds in all the ranges of Udaipur Fo- 
rest Division for the year 1974-75 would 
be given By public auction, which would 
take place on September 23, 1974. The pe- 
titioner thereupon protested against the 
unilateral revocation of the sanction of 
the State Government for giving a lease 
to him in respect of the collection of 


-‘Ratanjot’ seeds for a period of ten years, 


so far as Udaipur forest division was con- 
cerned, yet as no further action was taken 


-by the State Government in the matter to 


redress the grievance of the petitioner, he 
proceeded to file the present writ petition. 

š The respondents in their reply 
admitted that the State Government had 
sanctioned the grant of a lease to the pe- 
titioner' for the collection - of ‘Ratanjot’ 
seeds from: the Udaipur forest division for 


- a period of-ten years by its order .dated 


January 22. 1973 and also admitted that 
the petitioner deposited . the amount of 
Rs, 25,000 representing the Hh of the con- 
tract amount as also the sum of’ Rs. 8,500 
On account of the balance of the first 
year’s lease money, However, it is aver- 
red on their behalf in para 20 of their 
reply that the contract was cancelled by 
the State Government vide their order 
dated August 8, 1974 as the petitioner. 
failed to. make the deposit of the yearly 
lease money within the stipulated time. 
The respordents also produced a copy of 
the order dated August 8, , 1974 along 
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with their reply to the writ petition. The 
aforesaid order runs as under:—. 


“I am directed to say that the con- 


tract of Ratanjot for the Udaipur Division: 


Sanction in favour of Shri Nathu Lal s/o 
Shri Bhairulal, contractor, Jaswantpura, 
Jalore vide this Department letter of even 
number dated 21-1-1973 and subsequent 
orders in this behalf may be treated as 
eancelled. 


Action may be taken to auction ‘this 
produce according to the Rules and Pro- 
cedures, l 

Yours faithfùlly, 


Sd/- . 
DY, SECRETARY TO THE GOVT.” 


4, Learned- counsel for the peti- 
tioner has raised several grounds in sup- 
port of the writ petition but the principal 
submission urged by him is that the S.ate 
Government acted in utter violation of 
the principles of natural justice in cancel- 
ling the order sanctioning the grant of the 
lease for the collecticn of ‘Ratanjot’ seeds 
to him for a period of ten years and that 
no reason was assigned for stich -cancella- 
tion in the order dated August 8, 1974. 
Learned. counsel urged that the petitioner 
hed invested considerable amount in esta- 
blishing an, industry for, extracting . oil 
from the ‘Ratanjot’ seeds and had: depo- 
sited a sum of Rs. 25,000 in the first in- 
stance and a further’ sum’ of Rs. 8, 500 
thereafter with the State Government in 
pursuance of the order dated January 22, 
1973 granting a contract to the petitioner 
for a period of ten years in that respect 
and that the State Government ‘was ‘not 
empowered. to unilaterally . cancel the 
grant made in favour of the petitioner 
without affording him a reasonable oppor- 
tunity of hearing. Learned Additional 
Government Advocate submitted that the 
petitioner was directed to deposit, the 
amount of Rs. 8,500 within a périod of 15 
days by the order of the Divisional Fo- 
rest Officers Udaipur dated May 22, 1974, 
but as the petitioner failed to do so, the 
State Government acted within its rights 
in cancelling the contract granted: in fav- 
our of the petitioner. 


5. It is not disputed by ie res- 
pondents that before the grant made in 
favour of the petitioner by the order of 
the State Government dated January 22, 
1973 was cancelled by its subsequent 
order dated August 8. 1974 the petitioner 
was not given any notice of the intention 
of the State Government to cancel the 
same nor the petitioner was- afforded an 
opportunity of hearing. Learned Addi- 
tional Government Advocate contends 
` that # was not necessary, because no con- 
tract in accordance with the provisions of 
Art. 299 of the Constitution had come into 
pee and no right bad been created in 
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favour of the petitioner. It is ‘apparent 
that the petitioner :had approached the 
State» Government since 1965. for the 
grani of a lease for the collection ‘of 
‘Ratanjot’ seeds for a period of ten years 
and had offered to pay Rs. 10 ,000 per year 
as the lease amount. “he petitioner’ s offer 
was accepted. by. the State . Government, 
which by its order dazed’ January 22, 1973 
agreed to grant a contract for the .collec- 
tion of ‘Ratanjot’ seeds in the Udaipur > 
forest division to the petitioner on the 
terms offered by him and the Chief Con- 
servator of Forests was. directed to gét a 
contract executed from the petitioner in 
respect thereof. The retitioner was asked 
to deposit the sum of Rs. 25,000 repre- 
senting jth of the contract amount which 
he did and the petitioner also executed a 
formal deed of contract on. the prescribed 
form. Thus the petitioner did all that he 
was required to do or completing the 
contract on his part end acted to his pre- 
judice and it cannot be deniéd in ‘these 
circumstances. that equities ,were created 
in favour of the petitioner, because he 
had acted on the basis of the assurance 
contained in the order of the State Gov- 
ernment dated January 22..1973. It is well 
established by now that.. in such., cases, 
even if a contract in accordance with. the 
provisions of Article 299 of the. Constitu- 
tion has not, come into being, then’ the 
State Government is bound to comply 
with the principles.of natural justice’ be- 
fore bidding a good bye to the promise 


made by it in pursuence of which the 


other party has acted to its detriment, and 
thereby disturb the equities created in 
favour of the. petitioner, 

6. In Union ol Indie v. Mis. Anglo 
Afghan Agencies, AIR 1968 SC 718 it was 
held by their Lordskips of the Supreme 
Court that where a p2rson had acted upon 
the representations made by a govern- 
mental authority he could not be deprived 
of the equities created in his favour and 
the departmental authority could not ‘be 
released from -honouring its solemn pro- 
mise. relying on whith the petitioner had 
acted to his detriment, merely on the 
ground that the act was executive in cha-. 
racter In that case the Textile Commis- 
sioner published a scheme called the Ex- 
port Promotion “Schemeé providing incen- 
tives to. exporters of woollen’ goods and 
it was represented that such | exporters 
would be entitled to import raw materials 
of an amount equal to 100% of the f.o.b. 
value.of the exports The vetitioner in 
that case, on the basis of the representa- 
tions contained. in the Export Promotion 
Scheme, exported woollén goods to Af- 
ghanistan and he claimed cartificates for 
importing materials of the value equal to 
100% of the f.o.b. value of the goods.ex- 
ported. As the petitioner’s' claim was re- 
jected by the Texti-e Commissioner, he 
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filed a writ petition under Article 226 of 
the Constitution. The same argument 
which has been advanced before me vas 
advanced before their Lordships of -he 


Supreme Court in that case, namely that . 


no contract in accordance with Article 299 
of the Constitution: was executed and zhe 
petitioner had no right because the Ex- 
port Promotion Scheme was merely a set 
of executive rules. Their Lordships ze- 
lected this contention and observed:— 
“We are unable to accede to the ccn- 


tention that the executive necessity releas- 7 


es the Government from honouring its 
solemn promises relying on which citizens 
have acted to their detriment. Under cur 
constitutional set up, no person may be 
deprived of-his right or liberty except in 
‘due course of and by authority of lav: 
if a member of the executive seeks to ce- 
prive a citizen of his right or liberty 
otherwise than in exercise of power de- 
rived from the law—-common or statute— 
the Courts will be competent to, and in- 
deed would be bound to, protect the 
rights of the aggrieved citizen.” 

It was further observed by their Lord- 
ships that a party who has acted on a 
representation made by the Government 
can claim that the Government should be 
bound to carry out the promise made by 
it even though the promise is not record- 
ed in the form of a formal contract as 
required by Article 299 of the Constitu- 
tion. . ; 

T. In Century Spinning and Ma- 
nufacturing Co. Ltd, v., Ulhasnagar Muni- 
cipal Council, AIR 1971 -SC 1021 their 
ee of the Supreme Court observ- 
ed:— 

“Public bodies are as much bound as 
private individuals to carry out represen- 
tations of facts and promises made 3y 
them, relying on which other persans 
have altered their position to their pre- 
judice, The obligation arising against an 
individual out of his representation 
amounting ‘to a promise may be enforced 
ex contractu by a person who acts upon 
‘the promise: when the law requires that 
- a contract enforceable at law against. a 
public body shall be in certain form or 
be executed in the manner prescribed Dy 
statute, the obligation if the contract . be 
not in that form may be enforced agairst 
it in appropriate cases in equity.” . 

8. It was further observed in tae 
aforesaid case:— 


“If our nascent democracy is to thrive 
different standards of conduct for tne 
people and the public bodies cannot orci- 
narily be permitted. A public body is‘ in 
our judgment, not exempt from liability 
to carry out its obligation arising out of 
representations made by it relying upon 
which a citizen has altered his position to 
his prejudice.” 
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9. In the D.F.O. South Kheri v. 
Ram -Sanehi Singh, AIR 1973 SC 205 their 
Lordships of the Supreme Court held that 
if is unnecessary to consider in that case 
as to whether the impugned order was 
made on irrelevant grounds, because be- 
fore making it the officer concerned did 
noi call for any explanation of the person 
concerned and give him an hearing be- 
fore passing that order. it was observed 
by their Lordships : 

“Granting that the order was admin- 
istrative and not quasi-judicial, the order 
had still to be made in a manner conso- 
nant with the rules of natural justice 


_ when it arfected the respondent’s rights to 


property......... The rule that a party to 
whose prejudice the order is intended to 
be passed is entitled to a hearing applied 
alike to judicial tribunals and bodies of 
persons invested.with authority to ad- 
judicate upon matters involving civil con- 
sequences. It is one of the fundamental 
rules of cur constitutional set- up that 
every citizen is protected against exercise 
of arbitrary authority by the State or its 
officers, The Divisional Forest Officer in 
the present case set aside the proceeding 
of a subordinate authority and passed an 
order which involved the respondent in 
considerable loss. The order involved civil 
consequences. Without ` considering whe- 
ther the order of the Divisional Forest 
Officer wes vitiated because of irrelevant 
considerations, the order must be set aside 
on the simple ground that it was passed 
contrary to the basic rules of natural jus- 
tice.” ; 


In the last mentioned case Ram Saygehi 
Singh purchased a right to cut timber 
from the forest lots in South Kheri. The 
Divisional Forest Officer. however, by an 
order directed that the timber which the 
purchaser had actually removed with the 
sanction of forest authorities under a par- 
ticular tally be treated as if removed in 
another tally. It was argued before their 
Lordships of the Supreme Court that the 
dispute arose in that case out of the terms 
of a contract. but their Lordships held 
that merely because. the source of the 


right was initially in a contract, the party 


could not be driven to have recourse to a 
suit for the purpose of obtaining relief 
against an arbitrary and unlawful action 
on the part of public authority. 

. 10. In a recent case, M/s. Erusian 
Equipment and Chemicals Ltd. v., State 
of West Eengal, ATR 1975 SC 266 where 
the State Government had black listed 
the person without prior notice to him 
and without affording. him an opportunity 
of hearing, their Lordships of the Sup- 
reme Court were pleased to observe:-— 

“The fact that a disability is created 
by the order of. black-listing indicates 
that the relevant authority is to have an 
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objective satisfaction. ‘Fundamentals of 
- fair play require that the person concern- 
ed should be- given an opportunity to re- 
present. his case before he is put on the 
black-list.” 


11. Thus. it ‘is: well established 
that not only in judicial proceedings. but 


also in cases- where the executive autho- 
jrity is called upon to“adjudicate matters - 


involving civil.consequences and affecting 
the rights of subjects, the. fundamental 
- Iprinciples of natural justice ought to be 
~ jobserved. If the State or its. officers in- 

‘ftend to pass any order to the prejudice of 
a party, which involves civil consequences 


or attaches a disability affecting right to. 


property then. fair play requires that 
before such an order is passed the party 
Should ‘be told the case he is required to 
meet and he should be afforded a reason- 
able opportunity to represent his case be- 
fore the authority concerned. ' 


12. In view of the foregoing consi- 
derations, without entering into other as- 
pects of the matter, I am definitely of the 
opinion that the State Government was 
bound to give a notice to the petitioner of 


its intention to cancel the contract of col- - 


lecting ‘Ratanjot’ seeds from the Udaipur 
forest division, and was bound to afford 
the petitioner a reasonable opportunity of 


having his say in the matter, before pro- 


ceeding to pass the order dated August 8, 
1974. It may also be observed in this con- 
nection that the State Government at no 
stage indicated to the petitioner that in 
case the amount of Rs, 8,500 towards the 
balance of the yearly lease amount was 
not paid within 15 days, the contract was 
liable to be cancelled. Much after the 
letter of May 22, 1974 (Ex. 10), the Divi- 


sional Forest Officer himself wrote to the - 


petitioner on June 7, 1974 vide his letter 
Ex. 14 that he should deposit the amount 
of Rs. 8,500 “at the earliest” so that pro- 
ceedings for delivery of possession may 
be taken and in case’ any delay caused 


by the petitioner then the responsibility , 


for not. handing over possession would lie 
on him. Thus even from the letter Ex, 14 
it did not appear that in case the - peti- 
tioner failed to deposit the balance of the 
yearly instalment of lease_amount within 
specified time, the State Government in- 


tended to cancel the sanction granted in 
favour of the petitioner but it only indi-- 


cated-that the delivery of possession 
would in that event be delayed. Even the 
order Ex. R/2 dated August 8, 1974, 
which I have reproduced above, does not 
disclose the reason which prompted the 
State Government to cancel the grant of 
a lease in favour of the petitioner. As a 


matter of fact it is not disputed that the. 


petitioner was neither given any notice 
nor he was afforded an opportunity of 
hearing before the impugned order dated 


Nathulal v. State (D. P. Gupta J.) 


_authorities to remedy a breach of. 


-the case before their Lordships. 


A.LR.. 


August- -8, 1974 was ee by the State 
Government. 

13. Learned Additional Goven 
ment Advocate relied upon a decision of 
this Court in State of Rajasthen v. Raghu- 
nath Singh, AIR 1974 Raj 4. It may be- 
stated here that the aforesaid decision is 
clearly distinguishable for the simple 
reason that -it was given‘in appeal arising 
out of-a suit wherein the plaintiff had de- 
sired to.enforce a contract and it was held 
that such a suit was not maintainable in ` 
view of the fact that no contract in ac- 
cordance with the provisions of Article 
299 of the Constitution had come into ex- 
istence. In the Anglo Afghan Agencies’ 
case and the Century Spinning & Manu- 
facturing Company’s case their Lordships 
of the Supreme Court have definitely laid 
down ‘that this Court in its extraordinary 
jurisdiction under Article 226 of the Con- 
stitution is empowered to enforce the 
equity arising in favour of the petitioner 
out of the representations amounting to}. 
a promise made to him by the Govern- 
ment or a public body and as a result of 
which the petitioner altered his position 
to his prejudice, even though a contract 
as envisaged by the relevant provisions 


-had not come into existence, 


14. Learned Additional Govern- 
ment Advocate also. relied upon the deci-~ 
sion in B, K. Sinha v. State of Bihar, AIR 
1974_ Pat ‘230 wherein their Lordships of 
the. Patna High Court held that a writ of 
mandamus cannot be issued to compel the 
con- 
tract pure and-simple. In that case the 
decisions of their Lordships of the Sup- 
reme Court in Anglo Afghan Agencies’ 
case and Century Spinning and Manufac- 
turing Company’s case were distinguish- 
ed on the ground that the doctrine of 
estoppel was not applicable ta the facts of 
It was 
observed: in the aforesaid case by their 
Lordships. of the Patna High Court: 

= “There is no question of the peti- 
tioner changing his position because of 
some representations of the governmental. - 


-. authorities. The principle decided in Cen- 


tury Spinning and : Manufacturing: Co.’s 
case cannot be invoked and aoplied in the 
present case.’ 

However, in. the present ‘case, as A have 
observed above, the petitioner certainly 
changed his position to his disadvantage 
on the representations of the State Gov- 
ernment and had invested considerable 
amount in setting up an industry, besides 


making a deposit with the State Govern-. oe 


ment of the amount of Rs. 25,000 and a 
further amount of Rs. 8.500. ° Moreover, 
the question in the present case is that the 
salutary principles of natural justice were 
not followed by the State Government 
while passing the order dated August 8, 


” 
» 
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1974 and I am fortified in the view that I 
have taken on this aspect of the matter 
by the decisions of their Lordships of the 
Supreme Court in DFO. South SEheri’s 
case and Erusian Equipment & Chemical 
Ltd.’s case, 


15. In view of the aforesaid dis- 
cussion. the writ petition is alloweca. The 
order of the State Government ‘dated Au- 
gust 8, 1974 and the consequent orcer of 
the Divisional Forest Officer, Udaipur 
dated August 21, 1974 are set aside The 
respondents are directed to act in further- 
ance of the order of tne ‘State Govern- 
ment dated January 22, 1973 (Ex. 3). un- 


less and until the same is cancelled in 


accordence with law and after observing 
the principles of natural justice. Tre pe- 
titioner is entitled to gat his costs oł these 
proceedings from the State Government. 


Petition alowed. 


AIR 1976 RAJASTHAN 17 


S. N. MODI, J. 
Prebhashanker, Appellant v. Smt. 
Rukmani and others. Respondents 
Second Appeal No, 195 of 197&, D/- 


7-11-1975.*. ` | 

(A) Rajasthan Premises . (Cont-ol of 
Rent and Eviction) Aci (17 of 1950), S.. 14 
(2) as amended by Ordinance No. 26 | of 
1975 — Amended sectien has retrospective 
application and it applies to pending ‘suits 
and appeals — It does not however apply 
to pending execution proceedings — (In- 
terpretation of Statutes — Retrospective 
legislation). 


The effect of-the-emendment ic that 
while previously -if a landlord required 
the demised premises reasonably . and 
bona fide for the use end occupation of 
himself or-his family, he could obtain a 
decree for eviction of a tenant but after 
the amendment the court -will.. have -to 
further examine thé question of compara- 
tive hardship of the landlord and. tenant 
before passing a decree for eviction aga- 
inst the tenant. The provisions of Sec. 14 


(2) as amended by the Amendment Ordi-. 


effect 


nance of 1975 have retrospective 


and pending suits as also the pending ap-. 
based-on the ground under Sec. 13. 


peals 
(1) (h) would be governed by Sec. 14 (2) 
of the Act as amended, Since. Sec, 14 (2) 
orohibits only. passing cf a decree for evic- 
tion. the provisions of Sec.. 14 (2) =s am- 
ended shall have no effect to execution 
proceedings pending in: the executing 
courts wherein the.,dacrees have been 
en tL LA tl 


(Against judgment ‘ani decree of S. R. 
Kothari, Dist. J., Kotha in Civil Appeal 
No. 74 of 1974, D/- ¢-4-1975.) > ` 

KS/KS/E44/75/MVJI ` 
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passed against the tenants on the ground 
under Sec. 13 (1) (h) of the Act, 
(Paras 4, 9) 
It is obvious that unless a clear and 
unambiguous intention is indicated by the 
Legislature by adopting suitable express 
words in that behalf, no provision of sta- 
tute should be given retrospective opera- 
tion if by such operation vested rights are 
likely to be affected. Sec. 13 (1) of the 
Act has not been amended. It clearly indi- 
cates the intention of the Legislature that 
its provisions are retrospective. This sub- 
section ‘provides protection even to those 
tenants against whom execution proceed- 
ings were pending at the time of the com- 
mencement of the Act, The Amendment: 
Ordinance of 1975 by. enacting Sec. 14 (2) 
has provided a.further rider to clause (h) 
of Sec, 13 (1). The amended Sec. 14 (2) 
being intimately connected with Sec. 13 
(1) (hè of the Act should also, receive re- 
trospective operation. This is one aspect 
of the case. There is yet another aspect of 
the case. The words “no decree for 
eviction...... shall be passed” used in Sec- 
tion 14 (2) are clearly ‘suggestive of un- 
mistakable indication of the legislative 
intention to make this sub-section retros~ 
pectiv2, the reason being that it prohibits 


. the passing of a decree for eviction on the ` 


ground mentioned in Sec. 13 (1) (h) un- 
less the question of comparative hardship 
has been examined by the court. In other 


. words, Sec, 14 (2) as amended must inevi- 
tably zome into play for the benefit of the 
tenant in the pending suits as also in the 


pending appeals since it is well settled 
that an appeal is a continuation of the 
suit. - (Paras 8. 9) 
Cases Referred: Chronological Paras 
AIR 1964 SC 1511 = (1964) 6 SCR 876 7 
: C, K. Garg, for Appellant; C. L. Agar- 
wal.as Intervenor; M. L. Panwar, for Res- 
pondentes: H. M. Parikh as Intervenor, 
JUDGMENT :— This second appeal 
arises out of a suit fled by Kanhaiyalal. 
(since deceased) and his brother Vasudeo 
to eject the tenant-defendant, who is ap- 
pellant in this appeal. 
ae a The suit was filed on 11-10-71 
when the provisions of the Rajasthan 
Premises (Control of Rent and Eviction) 
Act, 1950, were in force. Both the lower 
courts took the view: that the 
required the demised’ premises bona fide 
and reasonably for their own occupation 
and. for the occupation of -their family 
members. The courts below therefore de- 
ereed:the suit for .ejectment in favour of | 
Vasudeo and the legal representatives of © 
Kanhaiyalal who died- during the pen- 
dency of the suit in she trial court.. The 
tenant has preferred this second appeal. 
During the pendency of the second appeal 
in this Court,‘ the Rajasthan Premises 
(Control of Rent and Eviction) Act, 1950, 


landlords ` 
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hereinafter referred to as the Act, was 
amended by the Rajasthan Premises (Con-+ 
trol of Rent and Eviction) (Amendment) 
Ordinance, 1975 (Ordinance No. 26 of 
1975), “hereinafter called as the Amend- 
ment Ordinance 3f 1975, on 29-9-75. . 

oe It is contended on behalf of the 
tenant-appellant tha: in view of Sec. 14 
(2} of the Act as amended by the Amend- 
ment :Ordinance of 1975, the decree’ pass- 
ed’ by the two lower courts was not pro- 
per and the same may be set aside. 

“4, +See, 13 (1) (h) of the Act which 
has not been amended by the. Amend- 
ment, Ordinance of 1975 runs as under:— 


“Sec, 13— Eviction of tenant— ` 7 as 
quired the demised premises 


i{1) Notwithstanding ` anything~ ‘cons 
tained in any law. or’ coritract; no’ Court 
Shall. pass any..decree. or make any: ‘order, 
in: favour of a ‘landlord, ‘wnether'in exé- 
cution of a‘decreé or otherwise, evicting 


the tenant:so long as he is ready and.will=_ 


ing to,pay rent therefor to the full ex- 
tent allowable by this Act, "unless 
satisfied—~ . 
. (a) to (g) xx XX =. XX 
(h) that the premises are .»required 
1 a onably and u fide by the land- 
ord— 


(i) for thei use ‘or’ occupation of him- 
* Ordinance of 1975, that is, after 29-9-75. 


. self or his family, or ` 
(ii) for the use or occupation of any. 
petson -for whose benefit the! premises are 
held, ` 
Gii) for a’ -public purpose, or 
(iv) for a philanthropic use.” 


‘the Amendment Ordinance ->Ê 1975. ran as 
under:— 
"See, 14— Restriction on eviction : 
(1) xx? Re XX > 
(2) No decres -for 


tion (1):of Section 13 shall_be passedi:un-: 


less the: Court is satisfied. after taking all 
the facts- and: circumstances into, conside~ - 


ration, that; it is reasonable. to allow such 
. eviction.” 

Section 10 of the PEE ER Ordnat 
of 1975 has amended Section:14 : of >the 
Act. It provides. that the-existing sub-sec- 
tion (2) shall be re-numbered ‘as sub-sec- 


Hons shall be- added, namely:— 
> "(2)-No decree for eviction on - the 
Fuad set-forth in clause (th): of sub-sec- 


-tion’ (1) of Section .13 shall be- passed if- 


the court is satisfied that, having . and 
to all the circumstances of the casé- 

” éluding the question -whether othér:; ce 
_sonable.accommodation is available to. the 
‘Jandlord:or the -enant, greater hardship 
would: be caused by | P the oo 
than by refusing to passit. ae 


Where the court is satisfied that p 


E fäidship oud be ‘caused ` either to -the 
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it- is 


eviction "on: ‘the - 
ground .sét forth in clause (b).of sitb-séc- | 
' the first appellate. court: ina suit ‘based 


A. LR. 
tenant or to the landlord by passing the 
decree in respect ofa part of the premi- 
ses, the court shall pass the decree in res- 
pect of such part only, 

:{3) Notwithstanding anything - con- 
tained in any law or contract. no suit for 
eviction from ‘the. premises let out for 
commercial or business purposes shall le 
against a tenant on the ground set-forth 
in clause (h) of sub-section {1} of. Sec. 13 
beiore the expiry of five years from the 

hie the premises were let. out to the’ten- 
an 
A per usaj ae the above séction’ would re- 
veal that the-effect of the amendment is 
that while’ previously if a landlord rel. 
reasonably : 
and bona fide for the, use ‘and occupation 
of himself or his ‘family, he: could’ obtain 
a decree for eviction of a tenant but after 
the amendment the court ‘will’ have to 
further ‘examine the question of compara- 


‘five hardship of the landlord and tenant 


before passing’ a. decree for eviction 
against the tenant. ae 

5, There can be no doubt that the 
provisions of the Act as amended by the 


Amendment Qrdinance of 1975 shall apply 


to the suits instituted by a ‘landlord after 
ihe commencement of: the- Amendment 


But thé quėstion:: that arises for ‘conside- 
ration is ‘whether: the: amended :' ‘provisions 
of the Act shall also: apply. to- pending 


`. proceedings which may fall. under any of. 
i =: the ‘following categories i> tin, re i 
Section 14-of the Act as it Sood or = 


“I. A suit’ presented’ “by a landlord 
under Section 13°(1) (h) ‘of the Act before’ 
99-9275 that is, before the commencement 


_of the. Amendment Ordinance of 1975 and 


pending disposal before, the trial Court. 


2. An appeal: questioning the validity 
of a “decree passed:by the trial court or 


on the ground ‘under:-Section 13 (1) (h) of 
the’ Act: PERDR decision from... before 
29~-9~75..: 

3 An exécution: proceeding.” pending. 
in. the. executing’ court in respect of the 
decree for’ eviction: passed under. Section . 
13 (1) (h)‘of: the: Act prior to the. amend- 


inent, that: is, 29~9-75. 


tion: (1) thereof and after sub-section. Q). - 
as so re-numbered, the following an 4 


6. The ténant’s ease is. that a ee 


‘ing litigation iş always to'be ‘decided ac- 
-cording to: the law existing at the;time..of 


its final decision“and an appeal being in 
the naturé: of rehearing of the'case or con~ 
tinuation .of“the suit,the appellate court is 
also competent: to: take ‘into -account the 
legislative changes made-since the. deci- 
sion under appeal was given and its pow- 
ers are not confined’ only to’ see... whether 
the lower court’s, decision was correct ac- 
cording to the law’ as. it. stood. when’ the 
decision - -Was given. ` 

© T: -Or behalf -of the lenGlonds: it is 
contended that the new ‘legislation: ‘does 


a yee x 
N 3 “ Pe ha : $ 
. * a, 


1976 . 


not take away the rizhts and pr-vileges 
acquired by the landbord under.the ear- 
lier enactment and therefore the pending 
proceedings ought to be decided aczording 
to the law in force af the time. the ac- 
tions were commenced. According. to the 
landlords. they had aequired the right to 
evict their tenants anc this right had not 
been expressly or by necessary implica- 
tion taken away by the new - legslation. 
It is emphasised that z statute unless it be 
a statute dealing with the prozedural 
matter only, should be presumed to be 
prospective and construed having ao re- 
trospective operation. The. learned zounsel 
on both the sides as also the Intervenors 
cited a large number of authoritiss be- 
fore me in support of their respective con- 
tentions. From the authorities cited before 
me, it follows that it ts a well settled rule 
of interpretation of statutes that ao sta- 
tute shall be construed to have retrospec- 
tive operation unless such a construction 
appears very clearly in the terms of the 
Act or arises by necessary or distinct im- 
plication. It appears. zurther wel esta- 
blished that a retrospective operasion is 
not to be given to a statute so as z0 . im- 
pair the existing right or obligation other- 
wise than as regards ike matter of proce- 
dure unless that effect cannot be avoided 
without doing violence to the langage of 
the enactment.. It is thus clear that unless 
a clear and unambiguous intention is indi- 
_ cated by. the Legislature by, adopting 


suitable express words in- that behalf, no. 


provision of a statute should be given re- 
trospective operation :f by such operation 
vested rights are likey to be affected, In 
the words of their Lerdships of tre Suo- 
reme Court in Mst. Etafiquannessa v. Lal 
Bahadur Chetri, AIR 1964 SC 1511, the 
aforesaid principles are unexceptionable 
and as a matter of law no objection can 
be taken to, them. i 
8. Bearing in mind the above prin- 
ciples, let us examine Section 14 (2) of 
the Act as, amended ky the Amendment 
Ordinance of 1975. Before doing so, it is 
necessary to consider Section 13 (1) (h) of 
the Act-which has already been reproduc- 
ed earlier, Section 13 (1) (h) provices that 
no court shall pass ary decree or make 
any order in favour of a landlord-whether 
in execution of'a decrees or otherwis2 evict- 
ing the tenant so long as he is reedy and 
willing to pay rent therefor to the full 
extent allowable by -ihis Act unless the 
court is satisfied that the premis@®s are 
required reasonably and bona fide by the 
landlord -for the use and occupat.on of 
himself and his family. This section pro- 
hibits a court- ‘from passng a 
‘decree or make an order in 
execution of a. ‘decree. or other- 
wise evicting the tenant if stch de- 
cree or order directs eviction of tne ten- 
ant on a ground other than the ground 
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mentioned in Section 13 (1) of the Act. As 
already pointed out above, this sub-sec- 
tion has not-been amended in any way by 
the Amendment Ordinance of 1975. But 
section 13 (1) of the Act clearly indicates 
the intention of the Legislature that its 
provisions are retrospective. This ‘sub- 
section provides protection even to those 
tenants against whom execution proceed- 
ings were pending at the time of the com- 
mencement of the Act. The Amendment 
Ordinance of 1975 by enacting Section 14 
(2) has provided a further rider to clause 
(h) of Section 13 (1), Section 14 (2) as am- 
ended by the Amendment Ordinance of 
1975 provides that the court shall not pass 
a decree for eviction against the tenant 
unless it is satisfied as to comparative 
hardship-to ‘be caused to the landlord and 
tenant by passing the decree than by re- 
fusing it. The new ariended Section 14 (2) 
being intimately connected with Section 
13 (1) (h) of the Act should also. in my 
opinion, receive retrospective operation. 
This is one aspect of the case. 


9, There is yet another aspect of 
the case, The words ‘no decree for evic- 
BOR ER -shall be passed” used in Sec- 


tion 14 (2) are clearly suggestive of un- 
mistakable indication of the legislative 
Intention to make this sub-section retros- 
pective, the reason being that it prohi- 
bits the passing of a decree fer eviction 
on the ground mentioned in Section 13 
(1) (h) unless the question of comparative 
hardship has been examined by the court. 
In otaer words, Section 14 (2) as amend- 
ed by the Amendment Ordinance of 1975 
must inevitably come into play for the 
‘benefit of the tenant in the pending suits 
as also in the pending appeals since it is 
well settled that an appeal is a continua- 
tion of the suit. If the legislature had in- 
tended that the provisions of Section 14 
(2) should operate prospectively, it would 
not have used the words “no decree......... 
Shall be passed”, but instead used the lan- 
guage “no suit for eviction............ shall 
be passed against the tenant” as used in 
sub-sec. (3) of Section 14 of the Act as 
amended by the Amendment Ordinance of 
1975. I am, therefore. of the opinion that 
no prospective operation to Section'14 (2) 
can be given without doing violence to 
its language, I, therefore. hold that the 
provisions of Section 14 (2) as amended by 
the Amendment Ordinance of 1975 have 
restrospective effect and pending suits as 
also the pending appeals based on the 
grour.d under Section 13 (1) (h) would be 
governed by Section 14 (2) of the Act as 
amended by the Amendment Ordinance 
of 1975. Since Section 14 (2) prohibits 
only passing of a decree for eviction, the 
provisions of Section 14 (2) as amended 
by the Amendment Ordinance of 1975 
shall have no effect to execution proceed- 


- 
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ings. pending in“ the executing -courts 
‘wherein the decrees hav2 been passed 


against the tenants on the ground under 


Section 13 (1) (h) of the Act... 


"10. Tt is common ground between 
.the parties that none of the courts below 
has gone into the question of compara- 


tive hardship as envisaged under Section | 
14 (2) of the Act as amended by. the Am-. 
‘mendment. Ordinance of 1975. THe case’ 
will have to be remanded. to the - “trial > 


court for framing an appropriate issue in 
the light of the amendment and disposing 
it of on merits in accordance’ with law.’ 


Ii.. “In the result, the. appéal is 
allowed; the decrees of the ‘courts -below 
are set aside and the case is remanded 
back to the trial court as indicated above. 


The costs hitherto incurred by the Parnes 


shall abide the result. 

12. The learned counsel for the 
respondents prays for Leave ‘to Appeal to 
a Division Bench which ‘is granted. 

Appeal allowed. 
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Nand Kishore and ae ~ Appel- 


lants v. Prabhu Narain ard. others, Res- 

pondents.. | 

. Second Appeal No, 287 of 1972," Dl- 
28-7-1975.* 


(A) Suits Valuation Act (1887). Ss. ii 
(2) — Scope — Comparison with Ss, 21, 
$9, Civil P. C, — Objection as to valua- 
tion — No prejudice — Power of .Appel- 
late Court to interfere — (Civil P. C. 
(1908). Ss. 21, 99). 


The ‘policy underlying Ss. 21 and° ae 


’ C.P.C, and §. 11 of the Suits . Valuation 


Act is the same, namely, taat when a case | 
had been tried by a Cour:, on the merits. 


and judgment rendered, it ‘should not. be 


liable to be reversed purely on technical .. 


grounds, unless it had resulted in failure 
of justice, and the policy of the . ‘legisla- 
ture has ‘been to treat objections to juris- 
diction both territorial and pecuniary as 
‘echnical and not 6pen to consideration by 
an appellate Court, unless there” has been 
a` prejudice on the merits. Clauses (a) and 
(b) of Section 11 of the Suits Valuation 


Act should be read conjunctively, . not-, 


withstanding the’ use of tke word ` “Or”. 


The plaintiffs would therefore be pre- . 


cluded from raising the cbjection about 
jurisdiction in an appellate Court. But 


(Against ` judgment passed by G. K.. 
‘Sharma, Addl. Dist. J. No. 3. Jaipur . 
City, in Civil Appeal No 48 of 1970, D/- 


21-4-1973.) 
HS/IS/D127/75/VBB 


Nand Kistiore V, Prabha Narain 


A.L R. 


even if the. twò provisions are to be con- 
strued disjunctively, and the parties held 


entitled under Section 11 (1) (b) to -raise 


the objection for the first time in thé ap- 


pellate Court, even ‘then, the - require- 
ment as: to: prejudice has to be satisfied — 


(Paras 8:.9) 
Hence: ere an objection as to 
undervaluation - ‘Was raised in the Court of 


first. instance! at the earliest possible op+ 
irrespec-. 


portunity, the appellate Court. 

tive of prejudice, is-not bound to hold 

that the suit. ought not to have bean tried 

or.heard by the: trial Court. (Para eH 
A change in the forum of appeal- 


not by itself a ‘matter of prejudice Sia: 


the meaning of S, 11 of:the Suits Valua- 
tion Act. AIR 1954 SC.340, Foll; AIR 1924. 
Mad 6; AIR 1973-Punj & Har:58:. AIR 1939 
Lah £51; AIR 1940 Oudh 164..Rel, on; AIR 
1975 -Madh’.Pra 30, Not. Followed;' AIR 
1983 Lah 8 and AIR 1925 Oudh 561 held 
no longer good law in view of AIR. 1954 


SC 340... (Para 15)- 


(B) Civil P. C. (1908), S. 11 — Com- 
petency of Court trying former suit — 
Pecuniary jurisdiction— Competency must 
have existed at the date of former suit. 

In order. to ‘determine. whether a 
Court which decided the ‘former suit had 
jurisdiction to try..‘the subsequent suit. 


‘regérd must be had tothe jurisdiction of 
‘that Court ‘at the date of the former suit 


and not to its jurisdiction’ at the: date of 


the subsequent suit. Jf at that. time such . 
a Court would have been competent to try 


the subsequent: Suit, had it.-been then 
brought, the decision of such Court would 


: operate as ‘res judicata’ although’ subse- - 
-quently-by a rise in the value of the pro- 
perty that Court had ceased to be a pro- - 
per Court, so far as regards its pecuniary . 
jurisdiction, to take cognizance of a suit- 


relating’ to that very. property. (1884) ILR 


10 Cal 697; AIR 1954 SC 9 and. AIR 1966 | 
* Pat 235. Rel. on: (1883). ILR, 9 Cal 439 


(PCr AIR -1962° SC 214 and AIR 1964 Pat 
452, Expl. & Disting! ` l 


“(Cy Civil P. C. : (1908), S. 11 zaya  Litigat- 


- ing under same title. 
The test of res judicata | is fhe’ iden= . 


tity of title in the two litigations and not 
the identity of actual property: involved 


in the two cases. AIR 1971. SC 664, Foll.. 


. (Para 25) 


. (D) Civil P. c. (1908), O. 2, R. 2, O. 
21, R. 63 — Cause of action in: -O, 2, R. 2 


— Declaratory suit: (without consequen- 


tial relief). under: O,-21, R. 63 décreed — 
Subsequent suit by plaintiff for possession 
— Not barred under Q, 2, R. 2. Specife 
Belief Act (1963), S. 34)ii- 


I> is no doubt true that a suit pe 


plated by Order 21,-Rule 63, Civil P., C., 


is: of a comprehensive nature: and the 
' words “to establish the right” are . wide 


enough to cover not only a mere declara- 


(Paras 23.34)” 


w 
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tory suit but also one for consequentiel 
relief such as the recovery of the value cf 
the property if it had already been sold, 
the recovery of possession or the enforce- 
ment of a mortgage But the plaintiff :s 
not bound to ask for a consequential re- 
lief. He may ask for a mere declaration of 
the suit and it cannot be dismissed as ož- 
fending the proviso to Sec. 34 of the Spe- 
cific Relief Act, 1963. If the defeated 
claimant asks for a bare declaration ard 
succeeds, a subsequent suit for possessicn 
is not barred under Order 2, Rule 2, Civil 
P. C. The reason is that the cause of az- 
tion of recovery of possession is differemt 
from the one for filing the suit for decla- 
ration under Order 21, Rule $3, Civil P. 2. 
AIR 1966 SC 1068, Ref. (Para 35) 

(E) T. P. Act (1882), S. 51 — Im- 
provements by trespasser. 

Section 51 applies in terms to a trans- 
feree who makes improvements in goad 
faith beHeving himself to be an absoluze 
owner of the property. Improvements by 
a person who is not a transferee and hed 
no reason to believe that he was the abso- 
lute owner of the property. cannot be sa.d 
to have made in good faith. He is not en- 
titled to any value of the improvements 
either under Section 51 of the Transfer of 
Property Act or on principles of justice, 
' equity and good consicence., (Para B) 

(F) Civil P, C. (1908). Ss. 100-101 — 
Finding of fact — Finding under S. E1, 
T. P. Act, that there was no proof that 
plaintiff spent certain amount in making 
alleged improvements and that certain 
documents in that connection were subse- 
quently prepared — Finding supported by 
evidence on record and facts and circuri- 
stances of the case — Finding was ore of 
fact — High Court would not interfere in 
the finding in second appeal, AIR 1963 S&C 
302, Rel. on. | (Para 40) 


Cases Referred: Chronological Pavas 

AIR 1975 Madh Pra 30 = 1975 Jab LJ 334 

AIR 1973 Pinj & Har 58 = 74 Pun LR 
359 l aaa, 

AIR 1971 SC 664 = (1971) 3 SCR 340 25 


AIR 1966 SC 1068. = (1966) 1 SCR 986 35. - 


1966 BLJR 237 24 

bt 27, 32 

(1963) 3 SCR 604. 40 
(1962) 3 SCR 483 

27, 32 


AIR 1966 Pat 235 = 
AIR 1964 Pat 452 
AIR 1963 SC 302 
AIR 1962 SC 214 

1957 Raj LW 332 


ILR (1957) 7 Raj 473 = a 
AIR 1954 SC 9 = ILR (1952) Hyd oe 3 


AIR 1954 SC 340 = 1955 SCR 117 >86, 8, 

Bs Dae sso 
AIR 1940 Oudh 164 = 1940 OWN 462. 18 
AIR.1939 Lah 451 = 41 Pun LR 386 18 
AIR 1938 All 342 = 1938 Ail LJ 280 37 
AIR 1933 Lah 8 = 140 Ind Cas 223 16 
AIR 1925 Oudh 561 = 28 Oudh Cas 203 16 


= 
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AIR. 1924 Mad 6 = 45 Mad LJ 135 (FB) 
17 


(1884) ILR 10 Cal 697 22, 30 
(1883) ILR 9 Cal 489 = 9 Ind App 197 
(PC) 27, 28 
P. N. Datt and K. N. Tikku, for Ap- 
pellants; S, C. Bhandari and Rajesh Balia, 
for Respondents. 


JUDGMENT :— Civil Suit No. 11 of 
1959 filed by Prabhu Narain respondent 
No. 1 has been decreed by the Civil 
Judge. Jaipur City, and upheld by the 
Additional District Judge No. 3, Jaipur 
City, (Civil Appeal No, 48/1970) The first 
and the second defendants have come in 
second, appeal in this court. 


2. On 3-1-59 Prabhu Narain in- 
stituted the suit under appeal in the court 
of Civil Judge, Jaipur City, against Nand 
Kishore, his father Radha Vallabh and 
four others who are tenants in the suit 
property. The suit property is a haveli 
facing North situate in Surajpole Bazar, 
Chowkari Topkhana Hazuri. Jaipur. This 
house originally belonged to one Har Bux 
who died on 23-9-1949. Ore Govind Nara- 
in obtained a decree against Prabhu 
Narain ‘as legal representative of Har Bux. 
He got the suit haveli attached in that 
decree, A claim was put up by Nand 
Kishore, who was at that time minor, 
through his father, Radha Vallabh under 
Order 21, Rule 58, Civil P, ©. It was 
claimed that the suit property was in his 
possession and he was son of deceased 
Har Bux. This claim was allowed by the 
Execution Court on 15-7~-50. The plaintiff 
then instituted a suit on 14-7-51 under 
Order 21. Rule 63, Civil P. C. in the court 
of Munsif (East). Jaipur seeking decla- 
ration that he was the adepted son of Har 
Bux, and the suit property was liable to 
Þe attached and sold in the decree aga- 
inst him obtained by Govind Narain. This 
Suit was later on found to be under-valu- 
ed and it was returned to be represented 
in the proper court, The suit was then 
filed in’the court of Civil Judge, Jaipur, 
which was later on transferred in: the 
court of Civil Judge, Jaipur District. That 
suit was decreed on 31-7-54 and it was 
held that Prabhu Narain was the adopted 
son of deceased Har Bux and the property 
could be ettached and sold in the decree 
against him which was obtained by Go- 
vind Narain. The appeal on behalf of 
Nand Kishore was dismissed on 16-12- 
1957. There was a second appeal in the 
High Court. This appeal. was pending in 
the High Court when the present suit 
was filed. According to the plaintiff the 
limitation to recover possession was about 
to run out and as such he filed the pre- 
sent suit witnout waiting for the final de- 
cision of the High Court. It is no longer ; 
in dispute that Nand Kishore’s appeal was 


-dismissed by the High Court as well on 


. the 
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30-1- 63 It was also claimed by the plain- 
tiff that Radhey Shyam. defendant No. 3, 
Satya Narayan defendant No. 4, Madan 
Lal defendant Ne. 5, and Allanoor defen- 
dant No. 6, were the tenants in some poz- 
tions of the suit property, and defendant 
No, 1 had recovered during six years pre- 
ceding the institution of the suit Rs. 360 
. @ Rs. 5 per month from each one of them. 
The defendant Nand: Kishore was ‘also al- 
` leged to be in possession on some part of 
suit property. Plaintiff claimed 
damages for use and occupation of that 
part of the property @ Rs. 20 per monta. 
He thus claimed Rs. 2.880 as mesne pro- 
fits from the defendants Nos. 1 and 2. Be- 
sides he prayed for perpetual injucticn 
against the defendants Nos’ 3 to 6.not to 
. pay rent henceforward to the ee 
Nos. 1 and 2. 


3. Nand Kishore, the principal de- 
fendant resisted the suit by his written 
statement dated 17-12-1959. It was’ con- 
tended by him that Prabhu N arain- was 
not the adopted son of Har Bux nor was 
he in fact adopted, He admitted the ear- 
lier proceedings relating to.Order 21: Rue 
58, Civil P, C..and eventual suit proceec- 
ings at the instance . of > ‘Prabhu Narain 
‘under Order 21, Bule 63, Civil P..C. He 
however submitted: that the . appeal Wes 
pending in the High Court and as such 
the matter was subjudice. He denied 
plaintiff's claim to, the recovery of pos- 
session and mesne profits. It was -also 
pleaded that the plaintiffs’ suit for mestre 
profits for six years is not within time. 
He submitted in para 7 of the written 
statement that the suit has. been under- 
valued, By way of additional pleas he 
reiterated that he was the adopted son cf 
Har Bux. He referred to the decree dated 
1-3-1948 which he obtained against Her 
Bux declaring that he was the adopted 
son of Har Bux. Reference of. adoption 
deed dated 15-3-43 was also made. 
further pleaded that the first storey of the 
house on the deatn of Har Bux, was nct 
fully constructed, He made improvements, 
got the house plastered, the floor done, 


and got the roof put up. He is also alleged = 


to have constructed a bath-room; a, lave- 
tory, and a tin shed in the second storey. 
According to him the valuation of the 
suit property in 1951 was Rs. 4951/15 ana 
its valuation in 1659 whén-the suit under 
appeal was filed,. was Rs, 12,387/2/- as such 
there is encumbrance of Rs. 7,435/3/-" on 
the suit property and without payment cf 
the same the plaintiffs suit is not- main- 
tainable.- 


4.  Radhavallabh also filed his writ 
ten statement on the same lines. The ten- 
ants namely defendants Nos. 3 to 6 also 
- filed the’ written statements.. They alleged 
that the plaintiff is not entitled to recover 
any rent from them. According to them: 
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Nand Kishore is the adopted son of Har 

Bux and he admitted them to tenancy. 

ae alone could recover e rent from 
em. 


5. . On these pleadings learned trial 
Judge framed the following six issues on 
21st August, 1963:— 


(1) Whether the plaintiff is entitled to . 
get the mesne profits as detailed in para 7 - 
of the plaint. If so from: whom? (P). 


l (2) Whether the valuation of the pro- 
perty in suit is-more than Rs. 10.000/- and 
D, suit is not cognizable by this Court. 

-(3) Whether the suit is barred under 
Order 2, Rule 2. C.P.C.?: 


(4) Whether the defendant No. 2 at 
the time of minority of ‘defendant No. 1 
made constructions, repairs as detailed in 
para 13 of the additional pleas of written 
statement, if so, whether there is a charge 
of Rs, 7,435/3/- on the suit property, and 
the plaintiff cannot get possession over the 
suit property, without payment ‘of the 


‘said amount? - 


~ (5) Whether the defendant is in ad- 
verse possession of the property : in dis- 


pute? | 
(6) Relief. < 
t B lané No, 2 was decided as pe ; 


liminary issue on 24~-5-1972(7) The valua- 
tion-given by the plaintiff was accepted 
by the Judge and he accordingly ‘held 
that he could try the suit. After trial the © 
learned Judge decided the other issues in 
favour of the plaintiff and decreed the 
suit by his judgment dated 30-9-66. He 
ordered the recovery of possession of the 
suit property to the plaintiff. He, however, 
allowed mesne profits only to the extent 
of Rs. 1,368. A sum of Rs. 219/14/. was 
allowed to the defendant as pricé of some 
land,spent by him.’ Thus the decree pass- 
ed in favour’ of the ' plaintiff was for 
Rs. 1148/2/-. ‘He also: granted injunction 
against the defendants Nos. 3 to 6 direct- 
ing them not to pay the rent A the defen- 
dants Nos..1 and 2, Defendants Nos. 1 and 


2, were also restrained from realising- the -` 
“rent of the suit property from the ten- 


ants.. This“decree was challenged in ap- 
peal. The case came before the learned 
Additional District Judge No. 3, Jaipur 
City; for disposal...The learned lower ap- 
pellate Court, reversed the finding on 
issue No. 2. It was held that the valuation 
of the suit was more than Rs. 10,000. But 
placing reliance ‘on Section 11 of the Suits 
Valuation Act and the decision of the 
Supreme Court in Kiransingh v. Chaman 
Paswan, AIR 1954 SC 340, he held that 
there was no prejudice caused to the. ap- 
pellants and there being enough’ material 
to decide the case. he decided the appeal 
on merits, Other contentions: raised . by 
the pee ‘did not weep with. the ap- 
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peal Judge and accordingly he dismissed 
the appeal on’ 21-4-1973. This decision is 
the subject-matter of appeal in this Court, 
which has been filed by Nandkishore and 
his father Radhavallabh. Besides Prabhoo 
Narain, only Madan Lal and Allanocz, 
who were defendants Nos. 5 and 6 have 
been impleaded in the appeal. Radhey 
Shyam and Satya Narayan have not been 
impleaded, nor have they filed any appeal 
against the decree. On. behalf of the a>- 
pellant Mr. D.-D, Patodiya addressed tkis 
court at length. Mr. S. Č. Bhandari re- 
ieee the case of Prabhu Narain res- 
'pordent, I also permitted Mr, Datt to 
give rejoincer in- answer to the argumerts 
of Mr. Bhandari:: 


7. On the basis of the finding of 
the learned lower appellate Court en 
issue No, 2 it has been vehemently argu- 
ed that the Court: of Civil Judge had 30 
jurisdiction to try the suit. Reference was 
made to the provisions of Section 11 of 
the Suits Valuation Act, 1887, which car- 
responds to Section 49 of the Rajasthan 
suits Valuation Act. There is no contro- 
versy between the parties that on the date 
of the suit, the Suits Valuation Act, 18€7, 
was applicable. Mr. Patodiya urged that 
the plaintiff under-valued the suit and an 
objection to that effect was raised at tre 
earliest possible opportunity in the writ- 
ten statement and as such the Civil Judze 
was not competent to hear and try the 
suit, On the other hand, it was submitted 
by Mr. Bhandari that even in a case 
where an objection has been raised in tre 
court of first instance before settlement 
of the issues, the appellate Court has stll 
to ve satisfied that under-valuation has 
prejudicially affected the disposal of tie 
suit on its merits. Attention was. also i1- 
vited to sub-section (2) of Section 11, 
which lays down that if the objection was 
taken in the manner mentioned in clause 
(a) of sub-section (1), but the Appellste 
Court is not satisfied as to both the met- 
ters mentioned in clause (b) of that sua- 
section and has before it the materials 
necessary for the determination of tae 
other grounds of appeal to -itself, it shall 
dispose of the appeal as if.there had bean 
no defect of jurisdiction in the court of 
first instance or lower Appellate Court. 
On having given my careful consideration 
to the rival contentions, F am of the opii- 
ion that the construction put on Section 11 
of thè Suits Valuation Act by’ Mr. Pato- 
diya does not appear to be sound. Sec- 
tion 11 of the Suits Valuation Act reads 
as follows: 


“S, 11 Procedure where sélection is 
_ taken on appeal or revision that a suit or 


appeal was not properly valued for jurs-. 


dictional ‘purposes— (1) Notwithstanding 
anything in Section 578 of -the Code of 
Civil Procedure, an objection that by rea- 
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son of the over-valuation or under-valua- 
tion of a suit or appeal a Court of first in- 
stance or lower appellate Court which 
had no jurisdiction with respect to the 


suit or appeal exercised jurisdicticn with 


respect thereto shall not be entertained 
by an Appellate Court unless— 

(a) the objection was taken in the 
Court ‘of first instance at or before the 
hearing at ‘which issues were first framed 
and recorded, or in the lower ‘Appellate 
Court in tre memorandum of appeal to 
the court, or 


(b) the Appellate Court is satisfied, 
for reasons to be recorded by it in writ- 
ing, that the suit or appeal was over-valu- 
ed or under-valued, and that the over- 
valuation or under-valuation thereof has 
prejudicially affected the disposal cf the 
sult or appeal on its merits, 

(2) If the objection was taken in the- 
manner. mentioned in clause {a) of sub- 
section (1) but the Appellate Court is not 
satisfied as to both the matters mentioned 
in clause (b) of that sub-section and has 
before it the materials necessary for the 
determination of the other grounds of ap- 
peal to itself. it shall dispose of the ap- 
peal as if there had been no defect of 
jurisdiction in the Court of first instance 
or lower Appellate Court. 


(3) If the objection was taken in that 
manner and the Appellate Court is satis- 
fied as to both these matters and has not 
those materials before it; it shall proceed 
to deal with the appeal under the rules ` 
applicable to the Court with respect to 
the hearing of appeals; but if it remands 
the suit or’ appeal, or frames and refers 
issues for trial, or requires additional 
evidence to be taken, it shall direct its 
order to a Court competent to entertain 
the suit or appeal. 


(4) The provisions of this section with 
respect to an Appellate Court shall, so far 
as they can be made applicable, apply to 
a Court exercising revisional jurisdiction 
under Section 622 of the Code of Civil 
Procedure or other enactment for the 
time ‘being in force. 

(5) This section: (* * *) shall come 
into force on the first day of July 1887.” 


8. It is abundantly clear from this 
provision that where the objection as to 
jurisdiction has not been taken in the 
Court of first instance objection to that 
effect in the Appellate Court shall not be 
entertained at all: In cases where objec- 
tion has been taken before the framing 
of issues in the Court of: first instance, 
but the merits of the case have not been 
affected, the appellate Court. has te ignore 
the objection and proceed as if there was] 
no defect of jurisdiction. Conditions of 
clauses (a) and (b) have to be satisfied 
subject of course to sub-section (2) of 
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Section 11, If necessary material is not on 
record for determination of other grounds 
of appeal, the appeal shall have to- be dis- 


-posed in accordance with sub-section (3). 


Learned counsel for both the parties re- 


ferred to the Supreme Court decision in 


Kiran Singh’s case (AIR 1954 SC 340). In 
this appeal before. the Supreme’ Court the 
question ‘as to the construction, of, Sec. 11 
-of the. Suits Valuation Act was involved. 
- Venkatarama Ayyar J... who’ spoke “for 
Court, at the outset, referred to the. funda- 
mental principle well- established that a 
decree passed by a court without jurisdic- 
tion is a nullity and that its validity a 
be set up whenever and -wherever -it . 


` sought to be enforced ‘or relied upon, poe 


“ at the stage of execution and even in col- 


lateral proceedings, A defect of jurisdic- 
‘tion, when it is in respect of the sub- 
jeci-matter of action, strikes at the very 
authority of the Court to pass any:-decree, 
and such a defect cannot be! cured: even 
by consent of parties. After having dealt 
with the general principles governing the 
matter, his Lordship addressed himself to 


the question as to the effect of Section 11 
of the Suits Valuation Act on this posi- T 


tion, In this context, it was observed: 


“Section 11 enacts that notwithstand-. 
ing anything in Section 578 of the Code of ` 


Civil Procedure an objection that a Court 


. which had no jurisdiction over a-suit -or 


a 


-` appeal- had exercised-it by reason of over- 


‘valuation or under-valuation, should ‘not 
_ ‘be entertained by an’ appellate Court, ex- 
.,cept as provided in the. section......... 


The Supreme Court: ‘pointed out that 


reference: to Section 578 (now S. 99):Civil 


P. C. in the opening words of. the section; 


is significant. That section provides that 
no decree Shall be reversed or varied in 


appeal on account of the defects mention- 


` merits of the- case, 
gives no protection to decrees passed . on: 
merits when the Courts which passed: 


ed therein when they do not affect the 
Section 99° therefore 


. them lacked jurisdiction as. a result of 


, ” over-valuation ‘or under-valuation, It was 


observed that: 


“It is ith: a view to avoid this result. 
_ that:Section 11 was enacted. It ‘provides 


. that. Objections to the jurisdiction of- a 
. Court -based on over-valuation or under- 
valuation ‘shall not be. entertained by - an 
Appellate Court except in the: ‘manner. and 
to the extent mentioned in- “the section. 


It is self-contained provision’ complete ` in ` 


itself, and no objection to . jurisdiction 


` based on over-valuation and under-valua-. 
tion can be raised otherwise than in’ ac- . 


, cordance with it’. n eE 


8-A. His ETRA again pera: 
“With reference to objections relating 
to territorial jurisdiction, Section 21- of 
‘the Civil. Procedure -Code enacts that no 


en to the place of suing should’ be 
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allowed by an appellate or revisional 
Court, unless there was a consequent fail- 
ure of justice. It is. the same principle 
that has been adopted in Section 11 of the 
Suits Valuation Act with reference to 
pecuniary jurisdiction, The policy under- 
lying ‘Sections 21 and 99, C.P.C. and Sec-| 
tion 11 of the Suits Valuation Act is the' 
same, namely, “that when a case had been, 
tried by a Court. on the merits and judg-: 
ment ,jrendered, it should not be liable to: 
be- reversed. purely. on technical grounds,’ 

unless ït had. resulted in failure of justice, 

and the policy of the legislature has been 
to treat -objections to 
territorial and pecuniary „aS technical and 
not open to consideration-by an appellate 
Court. unless: there’ -has’ been a prejudice 
on the merits,” ` 


9, The Supreme Court. also took 
notice: of word “or” appearing . between 


clauses (a) and {b) and in this connection 


it was obServed : 


“There is considerable authority in' 


.. the Indian Courts that clauses (a) and (b)i > 


of Section 11 of the Suits Valuation Acti 


should be read conjunctivelvy,,. POT 
standing the use of the word “Or”. 
that is the -correct inverpretation, ar - 


plaintiffs would be precluded from raising 
the objection about jurisdiction in an ap- 
pelate Court. But even if the two provi- 
sions are`to be construed disjunctively, 


and the parties held entitled under .Sec~). 


tion 11 (1).(b)-to raise the objection for 


the first time in the appellate Court, even 


then, the requirement as to prejudice has 
io -be- -Satisfied,......... 
10.: In Sat Paul v.-Jai Bhan _Ananta 


_ Saini, AIR 1973 Punj & Har 58, the learn- 


ed vudge-dealing with the case held that 
where :in-a case the plaintiff preferred an 
appeal before’ Senior Subordinate Judge 
on the basis of valuauon that was :put by 
him on the plaint and not on the.’ valua- 


zion as determined by the trial Court with 
the. result that in entertaining the appeal . 


the Judge exercised jurisdiction over it 
by reason of under-valuation, it was held 


‘that no objection to. jurisdiction of the 


Court could be taken: unless -the failure ot 
justice was shown. to have resulted from 


‘AL. "Mr. Patodiya: ieleied 
i eh eumar v, State of Madhya Pradesh. 
AIR 1975. Madh Pra 30. This. was.a revi- 


sion. application which” arose out of ` a suit 
-instituted in the: court of Civil! Judge . 
- Class II, Gwalior, the limit of whosé pecu- 
‘niary jurisdiction was Rs, 5,000. The trial 
‘Court passed a-decree for declaration. and 


injunction against the defendant. On ap- 
peal the learned Additional District Judge 


‘Gwalior found that the suit was . under- 
valued and it should have been Rs. 10,000. - 


The appellate Court therefore set. aside 
the judgment and decree of the trial 


~ 


jurisdiction both, 


"to 
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Court and remanded the suit to tha Civil 
Judge Class I, Gwalior to try the suit 
afresh, The plaintiff want in revisicn. The 
decision in Kiran Singa v, Chaman Singh, 
(AIR 1954 SC 340) was referred tc The 
learned Judge while observing thai a de- 
fect of jurisdiction, waether it is pecu- 
niary or territorial, or whether it is in 
respect of the subject-matter of the action 
striking at the very authority ef the 
Court to pass any decree. cannot be cured 
even by consent of parties, conceded that 
defect of jurisdiction has to be considered 
subject to the provisicns of Section 11 of 
-the Suits Valuation A-t, He then observ- 
ed: 


“Section lays down two exceptions; 
one of them is: unless specific objection 
was taken in the trial Court. In the pre- 
seni case a specific objection was tekenin 
the trial Court in paragraph 12 .of the 
written statement and an issue was also 
framed on that objection. (Issus No. 4). 
That being so, Section 11 of the Suits Va- 
luation Act is ‘out of tne way.” 


12. It is quite evident that the 
learned Judge did not consider the second 
exception contained ir. Section 11 (1) (b) 
and sub-section (2) of the Act. Witi great 
respect to the learned Judge, I am unable 
to accept this decision as an authority for 
the interpretation of Section 11, 

13. In view of the law laid down 
by their Lordships of the Supreme Court 
in Kiran Singh’s case (AIR 1954 SC 340) 
_it is difficult to accept the ‘contention of 
Mr, Patodiya that on the facts of the 
case, an objection as to under-veluation 
having been raised in the court of irst in- 
stance at the earliest possible onportu- 
nity, the appellate Court, irrespective of 
prejudice, was bound to hold that -zhe suit 
ought not to have been tried or heard by 
the trial Court. 


14. This now orings me to the 
question if the appellants have been pre- 
judicially affected by the disposal of the 
suit. The learned lower appellate Court 
held that no prejudice was caused to the 
appellants, In this: regard the learned 
counsel for the appel:ants canvassed: þe- 
fore me that the- appellants hav2 ` been 
‘prejudiced for two reasons; firstlr if the 
trial had taken place-in the Court having 
pecuniary jurisdiction of more _ than 
Rs, 10,000 they would have had a right to 
come in first appeal before th2 High 
Court and in the event of dismissal of 
appeal, they could also go in for special 
appeal before the Division Bench; second- 
ly, the defendants cculd raise the plea 
that the finding relating to the edoption 
of the plaintiff by Her Bux in the earlier 
suit did not bind them by the principle 
of res judicata, if the case had bean tried 
by the Senior Civil Judge or . Acditional 
District Judge having pecuniary <urisdic- 
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tion of trying suits of more than Rupees 


10,000, It could be urged that the former 


Court was not competent to hear the pre- 
sent sult. 


15.. As regards the first contention 
there appears to be no substance. In 
Kiran Singh’s case (AIR 1954 SC 340) be- 
fore the Supreme Court (1) it was argued 
that by reason of under-valuation their 
appeal was heard by a court of inferior 
jurisdiction while they were entitled to 
be heard by High Court on the facts. It 
was contended that the right of appeal 
was a valuable one, and that deprivation 
of the right of the appellants to appeal to 
the High Court on facts must therefore be 
held without more to constitute prejudice. 
In this respect it was observed, 

“This argument proceeds on a mis- 
conception. The right of appeal is no 
doubt a substantive right and its depriva- 
tion is a serious prejudice; but the appel- 
lanis have not been deprived of the right 
of appeal against the judgment of the 
subordinate court. The law does provide 
an appeal against that judgment to the 
District Court, and the plaintiffs have 
exercised that right, Indeed, the under- 
valuation has enlarged the appellants’ 
right of appeal, because while they would 
have had only a right of one appeal and 
that to the High Court if the suit had been 
correctly valued, by reason of the under- 
valuation they obtained right to two ap- 
peals. one to the District Court and an- 
other to the High Court. The complaint of 
the appellants really is not that they had 
been deprived of a right of appeal against 
the judgment of the Subordinate Court, 
which they have not been, but that an 
appeal on the facts against that judgment 
was heard by the District Court and not 
by the High Court, This objection there- 
fore amounts to this that a change in the 
forum .of appeal is by itself a matter of 
prejudice for the purpose of Section 11 
of. the Suits Valuation Act.” 


This decision concludes the matter that a 
change in the forum of appea! is not by 
itself a matter of prejudice within the 
mearing of Section 11 of the Suits Valua- 
tion Act. The facts in the present case 
bearing on this question are similar. - 

- 16. On behalf of the appellant re- 
liance has been placed on Mathura .Das 
v. Jalal Din, AIR 1933 Lah 8, a decision of 
a Single Judge, and on Sheoraj Singh ~v. 
Mt. Phulbasa Kuer, AIR 1925 Oudh 561 a 
Division Bench decision, In -the Lahore 
case the learned Judge observed: 

“The hearing of an appeal by a Court 
of inferior jurisdiction must raise a pre- 
sumption that the party concerned has 
been materially prejudiced by the hearing 
of the appeal by such Court.” ` 
- 1%. - In the Oudh -case dissenting 
from the Full Bench decision in Kelu 
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Achan v. Parwathi Nethiyar, ,AIR 1924 
Mad 6 (FB) their Lordshivos held that the 
disposal of a suit on its merits is prejudi- 
ciglly affected under Section 11 of the 
Suits Valuation Act, when. that disposal 
is made by a District Judge, when it 
ought to have been made by a Bench of 
two Judges of the Court of highest.juris- 
diction.in a Province. This view is no 
longer good law, in view of the Supreme 
Court’s decision in Kiran Singh’s case 
referred to above (AIR 1954 SC 340). The 
Supreme Court approved the Full Bench 
decision in Kelu Achan’s zase. 


18. That apart learned counsel for 
the appellant does not avpear to have 
taken notice of the later decisions of the 
Lahore High Court in Allah Baksh v. 
Shivji Maharaj, AIR 1939 Lah 451 and 
B. Kanhaiya Lal v. Hamid Ali, AIR 1940 
Oudh 164. These decisions accepted: the 
Full Bench view expressed by the Madras 
High Court in Kelu Achan’s case. i 


19. Now adverting to the next con- 
tention that if the case had been tried by 
the Senior Civil Judge the defendants’ 
plea that the plaintiff was not an adopted 
son of Har Bux, was open to them and 
they would not have been barred by the 
principle of res judicata, In the earlier 
suit which was instituted by the plaintiff 
a declaration was sought on the basis 
that Prabhu Narain was adopted son of 
Har Bux. This question was directly and 
substantially in issue before that court. 
This point was finally decided in favour 
of the plaintiff and it was held that it was 
Prabhu Narain who was the adopted son 
of Har Bux. In the presen: suit he claim- 
ed recovery of possession 2f the suit pro- 
perty. which belonged originally. to Har 
Bux on the ground that he was the adopt- 
ed son of Har Bux and it was-so held in 
the earlier proceedings arising under 
Order 21, Rule 63, Civil P. C. The, suit 
was decreed by the trial Court and the 
appellate Court and the appeal before the 
High Court which was pending at the time 


of the institution of the suit under ap- 


‘peal, was dismissed on 30-1-63. Jn the 
written statement to the averments ofthe 
plaintiff in this regard. Nand Kishore ad- 
mitted the’ decree having been passed 
against him and upheld by the District 
Judge in appeal, It was alleged that’ ‘as 
the appeal in the High Court was” pend- 
ing, the matter was sub judice. In para,9 
it was pleaded that as the second appeal 
is pending in the High Court, the present 
suit. which raises the same question as to 
the plaintiff’s adoption to Har Bux, be 
stayed under Section 10, Civil P. C. till 
the High Court decides the appeal. He 
took‘the plea in para 5 thet the appellate 
decree ef the District Judg2 does not ope- 
rate as res judicata as the second appeal 
in the High Court has been pending. From 
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the pleadings. it is obvious that Nand 
Kishore did not raise the plea that. he was 
not bound by the finding in tke earliest 
suit. On the contrary, his plea has been 
that it is the decision of the High Court in 
appeal, (then pending before it) which 
could operate as res judicata. 


< 20. It is not in. dispute ‘that the 
Civil Judge, who tried the earlier suit had 
the pecuniary jurisdiction tò try cases 
upto the valuation of Rs. 10,000, The 
plaintiff valued the suit property. „at 
Rs. 6,400, mesne profits at Rs, 2,880 and 
for perpetual injunction at Rs. 100, ` thus 
the suit was valued at Rs. 9,380. The de- | 
fendant Nand Kishore’s pleading in this 
regard was that the value of the suit. pro- 
perty was Rs, -12,387/2/-, The appellate 
Court while dealing‘ with issue No..2 did 
not accept the estimate of the property as 
given by the defendant.- The two’ esti- 
mates Ex. A/2 of 1951 and Ex. A/5 of 1959 
were relied upon. The learned appeal 
Judge observed: - 


“Thus the position is that after the 
preparation of the previous estimate Ex. 
A-2 three rooms were constructed which 
definitely must have costed (sic), Without . 
incurring expenses these rooms could not 
have been constructed. S3 it is definite 
that the value’ of the property which was 
in the year 1951’ had increased in the year 
1959 when these rooms were constructed. 
Apart from this it is also in the evidence 
of the defendants that the value of the 


property had increased 14 times than that . . 


of' 1951. So according to this evidence, the 
property which was velued at about 
Rs. 4951/15/- was of about Rs. 7,500 in the 
year 1959, It is correct that the defen- 
dants should have proved the value of 
the property. They have led evidence in 
this regard also. But the evidence is not 
worth reliable (sic) which I will discuss 
later on. So how much value of the pro- 
periy.has increased: after 1951 has not 
been established correctly but'there is no ` 
doubt that on account of new construction 
the value of the property must have in- 
creased and if roughly-taken then the 
value of the property in. the year 1959 
woulda be not less than Rs. 7,500.” 

21. ‘From the discussion it appears, 
that the learned Judge’ accepted the esti- 
mate of 1951 as the ‘admitted ‘basis. He 
kept in view the alleged improvements, 
and the fact that the prices have appre- 
ciated. and then-reached the figure rough- 
ly at Rs. 7,500. Adding to this, ‘value - of 
the mesne profits and for the relief of per- 
petual injunction he held: that the valua- 
tion of the suit must be of more than 
Rs. 10,000 (Rs. 7,500+Rs, 2,880+-100). 
In view of the finding. he was of the opin- 
ion, that the Civil Judge, whose pecuniary 
jurisdiction was upto Rs. 10,000 had: no 
jurisdiction’ to: try the -present suit,” 


1976 : 


22. On this premise, the submis- 
sion made on behalf of the appellant is 
that the Court trying the former suit was 
not competent to try the present suit and 
therefore they are deprived to take the 
plea that the decision in the earl-er suit 
regarding adoption does not operate as 
res judicata. Mr. Bhandari submit~ed that 
in order to determine whether a Court, 
which decided the former suit had juris- 
diction to try the present suit, regard 
must be had to the jurisdiction of the 
court at the date of the former swit and 
not to its jurisdiction at:the date of the 
subsequent suit, According to him if the 
present suit had been brought at she time 
the earlier suit was filed, the court trying 
the former suit was clearly competent to 
hear the present suit and this fulils the 
requirement of Section 11, Civil P, €. He 
built this argument on the admitzed case 
of the defendant that the market value of 
the property in 1951 was Rs. 4951/15. In 
the present suit mesne profits in the sum 
of Rs. 2,880 have also been claimed and 
praved for. perpetual injunction kas been 
asked for, thus it has been urged by the 
learned counsel for the respondent, if 
these amounts are added, the valvation of 
the suit remains much below Rs 10,000. 
The Civil Judge, who tried the earlier 
suit, was well within his pre_iminary 
jurisdiction to hear the present suit. He 
also submitted that the value of the pro- 
pertv if appreciated, whether on account 
of general rise in the value of tne pro- 
perty or by making certain imprcvements 
cannot be taken notice of and would not 
affect the jurisdiction of that court. In 
support of this argument he has placed 
reliance on Gopinath Chobey v., Shugwat 
Pershad. (1884) ILR 10 Cal 695. Their 
Lordships were dealing with the construc- 
tion of Section 13 of the Civil P-ocedure 
Code, 1882, which corresponds tc Sec. 11 
of the present Code. It was observed: 


"We are of opinion that this con- 
struction of Section 13 is not correct. Tt is 
well known that in this country the value 
of ‘anded property is ‘increasing every 
day, A suit regarding a particular pro- 
perty may be, so far as the pecuniary 
value of it, properly cognizable br a Mun- 
siff today, and ten years hence a suit for 
that property, having regard to .ts pecu- 
niazy value then, might not be cognizable 
by the Munsiff, But it would be unreason- 
able to hold. in a suit which night be 
brought ten years hence, that a decision 
beiween the same parties today passed by 
a Munsiff having full jurisdiction would 
not be res judicata ten years hence. The 
reasonable construction of the words “in 
a Court of jurisdiction competemt to try 
such subsequent suit” seems to us to be 
that it must refer to the jurisdiction of 
the Court at the time when the first suit 
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was-brought, that is to say, if -the Court 
which tried the first suit was competent 
to try the subsequent suit if then brought, 


the. decision of such court would be ceon- 
clusive under Section 13, although on a 
subsequent date, by a rise in the value of 


such property or from any other cause, — 


the said Court ceased to be the proper 
Court, so far as pecuniary jurisdiction is 
concerned, to take. cognizance of a suit re- 
lating to that property.” (Underlinings 
are mine.) ; 
23: Reliance has also been placed 
on a decision Jeevantha v. Hanumantha, 
AIR 1954 SC 9.-It was observed that: 


“It is unnecessary to go into the 
merits of the case because we think that 
the defendants have made out their plea 
of ‘res judicata’ and the decisions of the 
Courts below on this issue are erroneous. 
It is true that in-order to make out a 
plea of ‘res judicata’ it is necessary to 
prove that the Couri that tried the former 
sult was competent to try the present suit. 
There can be no question about it but it is 
also well settled that in order to deter- 
mine. whether a Court which decided the 
former suit had jurisdiction to try the 
subsequent suit, regard must be had to 
the jurisdiction of that Court at the date 
of the former suit and not to its jurisdic- 
tion at the date of the subsequent suit. 
If at that time such a Court would have 
been competent to try the subsequent suit, 
had it been then brought, the decision of 
such Court would operate as ‘res judicata’ 
although subsequently by a rise in the 
value of the property that Court had ceas- 
ed to be a proper Court, so far as regards 
its pecuniary jurisdiction, to take cogniz- 
ance of a suit relating to that very pro- 
perty.” 

24. In Ram Ratan Lal v. Kashi- 
nath Tewari, AIR 1966 Pat 235, Jeevan- 
tha’s case (AIR 1954 SC 9) has been fol- 
lowed. and it was held that in order to 
determine whether a court, which decid- 
ed the former suit, had jurisdiction to try 
the subsequent suit, regard must be had 
to tne jurisdiction of the court at the date 
of the former suit and not to its jurisdic- 
tion az the date of the subsequent suit. If . 
at that time such a court would have been 
competent to try the subsequent suit, had 
it been then brought, the decision of such . 
court would operate as ‘res judicata’, al- 
though subsequently by a rise in the 
value of the property that court has ceas- 
ed to be a proper court so fer as regards 
its pecuniary jurisdiction to take cogniz- 
ance of the suit relating to the very pro- 
perty. - 


25. There is no dispute that the 
subject-matter in the present suit is iden- 
tical except that it was alleged-in the 
wriiten statement. that some improve- 


28, Raj. -[Prs, 25-32] 


mens have been made in the property. 
Here reference may be. made to a Sup 
reme Court decision in Ram Gobinda Daw 
v. Smt. H. Bhakta Bala Cassi, . AIR 1971 
SC 664 where their Lordships observed 
that the test of res judicata is the identity 
-jof title in the two litigations and not the 
identity of actual property involved in 
the two cases, The property in. both the 
litigations in the case on. hand is the 
haveli left by Har Bux. In: the earlier 
suit -the plaintiff. Prabhu Narain claimed 
the property on. ‘the ground that he was 
' the adopted son o2 Har Bux, Here as well 
he claimed recovery. of possession of the 
property left by Har Bux on. the same 


ground, No decision taking the one ey | 


view has, been cited before me. 

26. After having ccnsidered phas 
decisions referred to above J am clearly 
-of the-opinion that the Court trying the 
previous suit was competent to hear the 
present ‘suit. The mere fac: that there has 
been a rise in-the value of the property 
either on account of inflation in prices or 
on account of some improvements made 
by the defendant would not prevent the 


former Court to hear the present suit; 


particularly in view of the fact that the 
value of the. property was admittedly 
Rs. 4951/15/- in the year 1951 when the 
earlier suit was instituted. 


27. Learned counsel for ‘appellant 
placed reliance on the following decisions :- 
(a) Miseer Raghubardial v. Sheo 


Baksh Singh, (1883) ILR 9 Cal 439 (PC). 


(b) Mst. Gulab Bai v. Manphool Bai, 


AIR 1962 SC 214.- 
- (e5 Ram Dayal Singh © v. 
-Kuer, AIR 1964 Pat 452. : 
28. The facts in the Privy Council 
case {(1883) ILR 9 Cal 439 . (PC). were 
that the first suit was brought by the ap- 
pellant before the Privy Council, on 7th 


December, 1877 in the court of Assistant. 


Commissioner for interest due on the 
balance of an interest account Rs. 1,665 
giving in credit for -the* interest paid 
Rs. 2,475. In ‘the dafence it was alleged 


that the payment of Rs. 2.475 was not . 
made only towards the interest’ but in part, - 


for principal it should have been so cre- 


dited. The suit was finally dismissed. The 


present-appellant filed anotner suit‘out of 
which an appeal before Privy. Council 
arose for the principal amount of Rupees 
12,000 and interest Rs. 2,475 due on the 
bond of 1875, The Deputy Commissioner, 
Sitapur, who tried the case. gave judg- 
-ment for the balance of Rs. 4 ,790 only and 
interest thereon, holding the ` claim for 
Rs 12,000 is barred under Section 13 of 
the Civil P.:C. On appeal the. Judicial 
Commissioner upheld the décree. In this 
context their Lordships obs2rved: 


The words “Court of zompetent iu- 


risdiction” used in Section 13 of the Code 
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A.I. R. 


‘of Civil Procedure, include the meaning 
that the.first Court: must not have been 
precluded by the pecuniary limit of its 
jurisdiction from deciding the- question 
raised in the other, The two courts must 
exercise such concurrent 


regard to. the pecuniary limit of their 


-powers that the subject-matter of the 


second suit would not have been beyond 
the powers: of the Court. which disposed 
of the prior one.” 

2 ‘It was held that tee issue as 


"tö the amount of principal due on: the: 


bond had not-been heard andi finelly de- 
cided by a Court of competent jurisdic- 
tion within the meaning ` of “Section 13. 
The first suit was for Rs, 1,665 for inte- 
rest only. The principal not being then 
due, and the matter in issue was whether 


the interest was due. The second suit was . 


for the principal amount, 
30. Their Lordships further ex- 
plained the meaning of the expression 


“concurrent jurisdiction” : 


“As to what is a Court of concurrent 


jurisdiction it is material to notice that - 


there is, in India, a great number of 
Courts; that one main feature in the Acts 
constituting them is that they are of vari- 
ous grades with different p2cuniary limits 
of jurisdiction: and that, by the Code of 


Civil Procedure a suit*must be’ instituted. 
in the Court of the lowest grade compé-.- ' 


tent to try it... In’ their Lordships’ 


opinion it would not be proper’ that the ` 


decision of a Munsif upon (for instance) 
the validity of a will, or of an adoption in 
a suit for a small portion cf the property 
affected by it, should be conclusive in a 
suit before the District Judge or in the 
High Court, for property. of. a large 
amount the, title to which might depend 
upon the will or the adoption.” 

31. - In the case of, Mst. Gulab Bai 
v. ‘Manphool Bai, AIR- 1962: SC 214. 
a question arose as to the mean- 
occurring in 
the clause “in a court competent to try 
such subséquent suit or the suit in which 
such issue has been subsequently raised” 
of Section 11 of Civil P. C. Their Lord- 


ships of the Supreme Court discussed jhe- 


legislative background (and the earlier 


Privy Council decision and it was held .` 
that the word ‘suit’? in-the context must 


be construed literally and it denotes the 
whole of the suit and not part of it or a 
material issue pending in it. 

>’ 32: In Ramdayal Singh’s case (AIR 
1964 Pat: 452) the earlier suit was for re- 


demption, subject-matter of which was a. 


small portion of area valued at Rs. 100 
only and it was filed in the zourt of Mun- 
sif. The subsequent suit was for title and 


recovery of the possession of the entire 
‘Area valued at Rs. 9,000. - The learned 


Judge held placing reliance on the Sup- 


jurisdiction in. 


— 
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reme Court decision in Gulab Bai v. Man- 
phool Bai (AIR 1962 SC £14) that Mun- 
siff’s Court which decided the former suit 
had no jurisdiction to decide the subse- 
quent suit. 

33. The question that arises in the 
present case was not involved in any of 
the cases relied upon by the learned ccun- 
sel tor the appellants, he could not lay 
his hands on any dé@cision taking a view 
different to the one expressed in Gopinath 
Chobey’s case (1884-ILR 10 Cal 697). rhe 
same view has been taken by Mahajaa J. 
in Jeevantha’s case (ALR 1954 SC 9). 

34. I am, therefore, of the view 
that the judicial interpretation ot the ex- 
pression. competent to try such Suvse- 
quent sui’ in Section 11. is the compe- 
tency of the tormer cour: to try tne sub- 
sequent sult, at tne ume, when che hyst 
suit was brougnt. Subject-matter of une 
suit in boih cases ıs the haveli ieft by rar 
Bux, The tact that a Court in wnich tne 
previous suit has been ceciaed is Incom- 
petent to entertain he present suit mere- 
ly because the vaiue of the property has 
since increased would not bar tne appli- 
caton of the doc.rine of res judicata. in 
this view ot the matter I hold tnat the 
detendants-appeliants have no case to 
urge nat they are. prevented to say tnat 
the decision un the earuer suit was not 
barred by res judicata, it theretore, tol- 
lows that they are not prejudiced within 
ine meaning of Section 11 of the Suits 
Valuation Act. 

34-A. Another coatention that has 
been raised on behaif ot tne appeliani is 
that the present suit is barred under 0.2, 
R. 2, Civil P. C. This controversy is the 
subject-matter of issue No, 3. The Courts 
below did not accept the plea, 1ne  asis 


- or che argument is that :n the earlier sult 


the plaintitt only prayed for a declarauon 
that the property under attachment neme- 
ly the swt navel: was lebie io be attach- 
ea and sod in tne decr2e agaist fim. 
According to learned counsel the pla_nuff 
could have claimed recovery of possession 
in that suit. and since me had not cone, 
Oraer 2, Rute 2, Civil P C. comes m his 
way and it bars he present suit. Ord2r 2, 
Rule 2 reads as follows 

“R. 2 (1) Every suit shall include the 


_ whoie of the claim which the plaintif is 


entitled to make in respect of the cause 
ot action; but a plaintiff may relinc uish 
any portion of his claim in order to bring 
the suit within the .jur-sdiction of any 


. court, oe l l 
(2) Where a plaintif omits to sue 1m. 


respect of, or intentionelly -relinquishes.. 
any portion of his claim, he shall not 
afterwards sue in respect of the portion 
so omitted or relinquished. 

(3) A person entitled to more’ than 
one relied in respect of the same cause of 
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action may sue for all or any of such re- 
liefs, but if-he omits, except with the 
leave of the Court, to sue for all such re- 
liefs he shall not afterwards sue for any 


_ reliefs so omitted. 


_ Explanation— For the purposes of 
this rule an obligation and a collateral 


‘security for its performance and succes- 


sive claims arising under the same obli- 
gation shall be deemed respectively to 
constitute but one cause of action.” 


35. The real controversy centres 
round as te what was the ‘cause of action’ 
for the earlier suit. It is not disputed that 
the defendant Nand Kishore’s claim under 
Order 21, Rule 58. Civil P. C. was allowed 
and the plaintiffs’ suit was under Order 
21, Rule 63, Civil P. C. It is no doubt true 
that the plaintiff was out of possession of 
the suit property but the question is whe- 
ther he was bound to claim relief for re- 
covery cf possession. Order 21, Rule 63, 
Civil P, C. lays down that where a claim 
or an objection is preferred the party 
against whom the order is made may in- 
stitute a suit to establish the right which 
he claims to the property in dispute, but. 
subject to the result of such suit, if any, 
the order shall be conclusive. Since the 
claim of the defendant Nand Kishore was 
allowed, the plaintiff Prabhu Narain, for ` 
the removal of that order, was bound to 
institute a suit to establish the right he 
claimed to the property in dispute. The 
period of limitation for this purpose is 
one year. It is thus manifest that the 
cause of action for a suit under Order 21, 
Rule 63, is the order passed under Order 
21, Rule 58, Civil P, C. In Sawai Singhal 
Nirmal Chand v, Union of India, AIR 1966 
SC 1068 their Lordships of the Supreme 
Court observed in para 9 as follows: 


“In this connection, we ought to bear 
in mind that the scope of the enquiry 
under Order 21, Rule 58 is very limited 
and is confined to question of possession 
as therein indicated while suit brought 
under Crder 21, Rule 63 would be con- 
cerned not only with the question of pos- 
session. but also with the question of 
title Thus the scope of the suit is very 
differen; from and wider than that of the 
investigation under Order 21, Rule 58, In 
fact, it is the order made in the said in- 
vestigation that is the cause of action of 
the suit under Order 21, Rule 63.” 


36. It is no doubt true that a suit 
contemplated by Order 21, Rule 63, Civil 
P. C . is of a comprehensive nature and 
the words “to establish the right” are 
wide enough to cover not only a’ mere 
declaratory suit but also one for conse- 
quential relief such as the recovery of the 
value of the property if it had already 
been sold. the recovery of possession or 
the enforcement of a mortgage. But the 
plaintiff is not bound to ask for a conse- 


- af 


. 30 Raj, [Prs. 36-38]. Nand Kishore v. Prabhu Narain (J. P. Jain J.) 


queniial relief. He may ask for a mere 
declaration of the suit and it cannot be 
dismissed ‘as offending the proviso to Sec- 
tion 34 of the Specific Relief Act, 1963. If 
the defeated claimant asks for a bare dec- 
laration and succeeds, a subsequent suit 
for possession is not barred under Order 
2, Rule 2, Civil P. C. The reason is obvi- 
ous that the cause of action of recovery 
of possession is different than the one for 
filing the suit for declaration under Order 
21. Rule 68, Civil P. C. In this view of the 
matter the contention raised on behalf of 
the appellants is devoid of merit. ~ 


37. Next it was argued that Nand 
Kishore came into possession of the suit 
haveli in the lifetime of Har Bux and he 
continued to be in possession after his 
death on 23-9-1949. According to his case 
he was adopted son of Har Bux, He also 
obtained a decree against him on 1-3-48 
and after the said decree an adoption deed 
was also exécuted by Har Bux in his fav- 
our on 15-3-1948. According to him. cer- 
tain constructions were made ranging 
from May, 1951 to February, 1952 and in 
these improvements he incurred an ex- 
pendituré of Rs. 7435/3/-. On these facts 
it was urged that he held the property in 
good faith and was entitled to the value 
of the improvements under Section 51 “of 
the Transfer of Property Act. In the alter- 
` native it was argued that if the provisions 
of Section 51 of Transfer of Property Act 
are not applicable, he was entitled to the 
value of the improvements on the princi- 
ple of justice, equity and good conscience. 
Reliance, was placed on Karan. Singh v. 
Budh Sen, AIR 1938 All 342 and a deci- 


- sion of this Court in Mst. Kesar v. Ram- -` 


chander, ILR (1957) 7 Raj 473. On the 
other hand, Mr, Bhandari learned counsel 
for the plaintiff-respondent submitted 
tha no case of good faith has been made 
out in -the pleadings., and Section 51, 
Transfer of Property Act has no applica- 
tion on the facts of the case. In. addition 
to this, it was urged ‘that Nand Kishore 
did not evén plead thet he spent Rupees 


7,435/3/~ in making the alleged improve- 


ments in the suit property. As'a matter of 
fac. he did not even claim that amount. 
It is no doubt true that Nand Kishore did 
not plead that he held the suit property 
in good faith and he made ‘the ; - 
ments believing himself.to be the abso- 
lute owner of the property. As regards 
improvements reference may be made to 
‘para 13 of his written statement. He did 
not specifically mention that he spent 
Rs. 7435/3/~ in making the said improve- 


ments. From the case as set forth in::-his - 


‘pleadings it was stated’ that in- , the-year 
"1951. the market value of the property 
was Rs 4951/15/—- but according to the 
estimate in the year 1959 the value of the 
property was Rs, 12,387/2/-. I am not ek- 
pressing my view with regard to the two 


improve- - 


A.I. R. 


estimates Ex. A/2 of 1951 and Ex.: A/5 of 
1959 but here I am only concerned to ob- 
serve that he did not state that he incur- 


.red such and such expenditure for. mak- 


ing the said constructions. What he said 
was that in view of the two estimates of 
1951 and 1959 there is a charge of Rupees 
7435/3/- on the property and without pay- 
ment of the said amount the suit. is : not 
maintainable, Mr. Bhandari is, therefore, 
right in his submission that the defendant 
Nand Kishore only worked out the figure 
of Rs. 7435/3/_ on the diffrence of the two 
estimates, and he did not allege what he 
actually ‘spent in undertaking the alleged 
improvements. That’ apart, it has come in 
evidence that the suit property was- at- 
tached by one Govind Narain in a debt 
due to him from det¢eased Har Bux with 
regard to which he’ obtained a decree 
against Prabhu Narain as legal represen- 
tative of Har Bux. This attechment took 
place on 20-1-1950, Against this attach- 
ment claim was preferred by Nand 
Kishore, himself disputing the adoption of 
Prabhu Narain and claiming his own 
adoption to Har Bux. It was opposed by 
Prabhu Narain. Though the claim was 
allowed on 15-7-50 (order on record), yet 
Nand Kishore became aware that Prabhu 
Narain is ‘one to. contfist the right ‘to stay 
in the suit property. ‘he suit for declara- 
tion under Order 21, Rule 638, Civil P. C. 
was instituted on 14-7-51 where’ each 
party claimed himself to be ‘the adopted 
son of Har Bux. Though the suit. was sub- 
sequently, returned to be presentéd in the 
Court of Civil Judge but Nand Kishore 
came to know well of the ellegations of 
Prabhu Narain, In these circumstances it 
cannot be said’ that Nand Kishore had 


reason to believe that he was the undis- __ 


puied owner of the property. The case of 
good faith or being the bona fide owner 
of the property has no legs to stand. 
. 38 — Section 51.of the Transfer of 
Property Act reads as follows:— i ` 
“S.'51 When the transferee. of im- 
moveable property makes any improve- 
ment on the property. believing in. good 
faith that he is absolutaly entitled there- 


“to. and he is subsequently evicted there- | 


from by any person having a better title, 
the transferee has a right to require the 
person causing the eviction either to have 


the value of the improvement estimated ` 


and paid or secured to the transferee. or 
to sell-his, interest in the property to the 
transferee at the then market value there- 
of. irrespective of the value of such im- . 
provement, .. os a l 

-The amount to be ‘paid or secured. in 
respect: of such improvement shall be the 
astimated value thereof at: the time of. the 
eviction. - is E Poe e 
=- ' When, under the circumstances afore- 
said; the-transferee has planied or sown 


oat 
of tii 
+ 
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on the property crops which are growing 
‘when he is evicted therefrom, he is 
titled to such crops and to free ingress 
and egress to gather and carry them.” 


39. This provision applies in terms 
to a transferee who makes improvements 
in good faith believing himself to be an 
absolute owner of the property. Nand 
_Kishore is not a transferee and I fonnd 
above that he had no reason to belizve 
that he was the absolute owner of the 
property. Constructions cannot, therefore, 
be said to have been done in good faith. 
He is not entitled to any . value of the 
improvements -éither under Section 5] of 
the Transfer of Property Act and on prin- 
ciple of justice, equity and good consci- 
lence. This principle can cnly be invoked 
if Nand Kishore had acted in good faith. 
The case of good faith was neither plead- 
ed nor proved rather it stands demol.sh- 
ed. The decision relied upon on behalf of 
the appellants have no applicability to 
the circumstances of the case. 


40. Again it was argued that ur.der 
issue No. 4 the court should have allowed 
at least Rs. 7121/- to the defendant Nand 
Kishore before passing a decree for nos- 
session. Ex. A/3 a sanction by the Murici- 
pal Council, Jaipur and Ex. A/4 the ap- 
proved plan were referred to in this con- 
nection. Evidence produced in the case by 
the parties bearing on this point was also 
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time. The learned court below has con- 
sidered the entire evidence and found 
that the plaintiff Nand Kishore ‘has not 
been able to prove that he spent Rupees 
7435/3/- in making the alleged improve- 
ments. It came to the conclusion that the 
documents Ex, A/7, Ex, A/8, Ex. A/9, Ex. 
A/10 and Ex, A/11 were subsequently pre- 
pared, This is a finding of fact and sup- 
ported by the evidence on record and facts 
and circumstances of the case, In view of 
the law laid down by their Lordships of 
the Suprəme Court 
Ayyar v. Ramalingam Chettiar, AIR 1963 
SC 302 I find myself unable to interfere 
in this finding. Fide 


41, Yet another contention is with 
regard to mesne profits that have been 
allowed to the plaintiff-respondent. It has 


' come on record that Radhey Shyam de- 


ae 


read out. before me, Narag Ram D.W. 7 | 


is said to. have undertaken the construc- 
tions under the agreement Ex. A/T. Re- 
ceipts of various payments Ex. A/8, Ex. 
A/9, Ex. A/10 and Ex. A/11 were also reli- 
ed upon, Jt was argued chat the finding 
of the learned lower aprellate Court is 
perverse on this point. I have not.ced 
above that the defendan: Nand Kishore 
did not actually plead as. to what expen- 
diture be incurred in meking the alleged 
improvements. He has claimed the difer- 
ence of the two estimates which are said 
to have been prepared. by his witness 
Shanker. Lal D.W, 2. The submission of 
Mr. Bhandari cannot be zaid to be with- 
out: substance when he pointed out that 
the actual cost must hare been incucred 
in the year 1951-52. when the improve- 
ments were actually und2rtaken, The fig- 
ure has been worked out by subtracting 


the estimated value of 1951 out of the. 


appreciated value of the property in 1959. 
Nanag Ram admitted to have been work- 
ing on daily wages with the firm Redha 
Vallabh Sitaram, who w2re. working as 
contractors in 1951. Radka Vallabh father 
of Nang Kishore was a >artner of that 
firm. It is not understardable why the 
firm of Radha Vallabh Sita Ram, wnich 
was working as contractors could not 
undertake the improvements: itself and 
entrusted the work to Nanag Ram, its. swn 
employee, a- boy of-20 years of age at that 


fendant No. 3, Satya Narayan defendant 
No. 4, Madan Lal defendant No. 5 and 
Allanoor defendant No. 6 were tenants in 
some part of the suit property. Their 
rent notes have been placed on record and 
they alsc admitted in their written state- 
ments that they were tenants and they 
were paying rent to defendants Nos. 1 
and 2, According to the admitted rent 
notes‘ the defendant Nand Kishore has 
been recovering Rs. 19 per month from 
them. It is also admitted that some part of 
the suit. property has been in personal use 
and occupation of Nand Kishore and his 
father Radha Vallabh, The rental value 
of that portion has been estimated at 
Rs. 19 per month. Thus the mesne profits 
have been allowed at the rate of Rs. 38 
per month. The plaintiff claimed mesne 
profits for six. years, The court rightly 
held that he could only claim mesne pro- 
fits for three years preceding the institu- 
tion of the suit. 


42. On behalf of the appellants it- 
was argued that the suit property includ-. 
ed the improvements made by defendant 
Nand Kishore as such mesne profits re- 
lating to: that part of the property should 
not have beer allowed. - This argument 
does not stand much scrutiny. The’ defen- 
dant Nand Kishore has not -been able to 
prove as to what improvements have been 
made. by him and what has been actually 
spent by him in that regard. In the ear- 
lier suit Prabhu Nardin was held to be the 
adopted son of Har Bux. This finding re- 
mained upheld uptill the High Court, The 
possession of Nand Kishore was, there- 
fore, wrongful, Being in wrongful posses- 
sion he cannot be held to be in possession 
in good. faith. He has, been found not en- 
titled to any compensation for the alleged 
improvements. As a trespasser he was not 
entitled to make any construction on the 
property left by Har Bux, He could at the 
most pray for the removal of the mate- 
rial but he did not do so. That apart, it is 
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not possible to allow him to remove the 
material that he might have used in mak- 
ing the improvements as the improve- 
ments are not specific and cannot be 
severed with from the suit property. In 
this view of the matter the  appellant’s 
submission that the plaintiff was not en- 
ate to mesne profits; cannot be accept- 
ea. - f = . 
- 43. No other point was argued. 
' 44, 
“and it is hereby dismissed with costs, 

45... On behalf of the appellants 
' Mr. Datt prays for leave to appeal to Di- 
vision. Bench but it is refused, 

_ Appeal Se 
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Ramsharan and . another, Appellants 
v. Ramavtar and others, Respondents, 

Second Appeal No. 236 of 1967, D/- 
8-8-1975.* :. 

(A) Rajasthan Premises (Control, of 
Rent and Eviction) Act (17 of 1950), S. 15 
-— Eviction suit — Suit based on 
fide and reasonable requirement of plain- 
tiff landlord and his family membets — 
Right of legal represertatives of. landlord 
' to. continue suit. i 


The plaintiff landlord .- siaine evic= 


tion of the defendants tenants -from the 
suit premises on the ground that he’ re~- 
quired the premises for the residence of 
one of his two married sons in the inte- 
- rest of the peace of his: family. On. the 
death of the plaintiff landlord,.. his legal 


In the result the appeal fails © 


bona | 


Ramsharan v. Ramavtar (Modi J.) - 
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sentatives of the landlord (since deceased) 
have no. right to continue the sujt for 
eviction based on bona fide and reason- 
able requirement of the premises for the 
residence of the plaintiff himself and for 
the residence of the members of his 
family? 


2. To Appreciate the point involv- 
ed, it is necessary to state the relevant 


facts. Munshiram (now deceased) filed- -a 
suit for eviction against the - defendant- 
appellants on two-fold grounds. “Firstly, 
that the plaintiff required the premises 
reasonably and- bona fide for the use and 
occupation of himself: and. the members 
of his family and secondly, that the de- 
fendants had committed default in pay- 
ment of rent. The appéllants resisted the 


suit and denied that the plaintiff required 


t 


the premises reasonably and bona fide for 
his own use or for the use of nis family 
members, The defendants further pleaded 
that they had tendered the rent by money 
order to the plaintiff and as such they 
committed no default in payment of rent. 
They also took the plea that the notice to 


‘quit sent by the plaintiff was not valid. 


representatives claimed the right to conti~ 


_ hue the suit. 


Held, the legal T ET of the 
plaintiff landlord had the right to conti- 
nue the suit for eviction. The requirement 
for the residence as pleaded could not'be 
said to be the personal requirement of -the 
plaintiff landlord, It was“the requirement 
of the family and as suzh the cause of ac- 
_ tion did not perish with the death of ‘the 
plaintiff landlord. (Para 4) 
Cases ` Referred :- 


AIR 1975 SC 1409 = 
AIS 1973 SC 2110 =, 


- Chronological 


Rs 3: ‘SCR 679° 
3, 4 


- S. K. Keshote, fòr Appen -R P. 


Goyal, for Respondents. 


JUDGMENT :— The only point in- 
volved in this second appeal by the defen- 


*‘dant-tenants is whether ‘the. legal: repre- 
„Dist, J. a 


*(Against. judgment and Ae 
Alwar, in Civil Appea OF 


o? ð 1066, 
‘.D/- 31-3-1967.) 
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Paras 
= 1975 UJ (SC) 327- 5.. 


ae = = w es 
HS/IS/D122/75/MBR (ai gee eb 


. was wholly erroneous. 


On the pleadings of the, parties, the trial 
court framed the following issues: 


g) ata araara amm at ardy. a aS q 
| MAT aea g? j 


a) aar Harare À f Set ‘Peat NT. 


mitai garu War gafa. fatan. 

aad R arg fege ai faar? 

3) ar Afza gaas aana g ? ' 
x) aa a g ? 


The trial court after evidence decided ‘all 
the, issues in favour of‘the defendants and 
dismissed the-suit. The plaintiff Munshi- 
ram then preferred an appeal before the 
District Judge, Alwar. During the- pen- 


dency of the appeal, Munshiram died and 


his legal representatives were impleaded 


in his place as the appellants. The learned: 


District Judge on consideration of the evi- 


y 


dence led by the parties, held that: the -~ : 


finding of the trial court on issue No. I 
According to - the 
learned District Judge, it stood establish- 
ed from the evidence of P.W. 1 -Munshi- 
ram, P.W. 2 -Ramavtar, P.W. 3 - Behari 
Lal. P.W.°4 Jwalasahai and P.W. 5 Brij- 
lal that the accommodation ‘with the 
plaintiff was not’ sufficient for the mem- 
bers of his family which expanded as- a 
result of the marriages -of. his’ two sons 
and birth of. grand children. The-learned 
District Judge: further held that from the 
evidence produced bythe plaintiff it was 
also proved that there were frequent 
ter between the plaintiffs two sons 


and their. wives and‘ there was no peace / 
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Civil Judges Class I — Whether creation of 
new cadre —- Whether Arts. 14 and 16 violat- 
ed —— See -" 
(1) Ibid, S. 14 Madh Pra 25 A (EB) 
(2) Civil Services — Indian Ordnance . Fac- 
tories (Recruitment and Conditions 
Service of Class JI Persenne])-. Rules 
(1956), R. 8 
Art. 16 (1) — Violation of 
Art. 22 (5) ——' Representation by .detenu — - 
Consideration of — Delay — Gap between. re- 
ceipt of representation and its disposal ‘by Gov- 
emment held, was satisfactorily explained. — 
Detention could not -be held to be invalid on 
ground oz undue delay. See Public Safety — 
Maintenance of Internal Security Act (1971), 
S. 8 o . SC 456 
Art, 31 — Displaced Persons (Compensation 
and Rehabilitation) Act (1954), Ss. 12, 138 — 
Notification under S. 12 (1) — Publication — 
Effect —- Vesting of evacuee. property ‘under 
5. 12 (2), if dependent on payment of compen- 
sation — Art. 31 of Constitution, if violated — 
See Displaced Persons (Compensation . and 
Rehabilitation) Act (1954), S. 12 SC 361 


Art, 183 Misreading of evidence by, 
High Court — Decision of Allahabad High’ 
Court Reversed l SC 461 A 
Art, 188 (1) (as amended in 1972) — De- 
cree reversed in appeal — Claim involved was 
more than twenty thousand rupees — Applica 
tion under Art. 183- (1) (a)-filed before- the 
amendment —- Application placed for considera- 
tion betore High Court after the amendment --— 
Effect of amendment’ Bom 58 A 


Art. 133 (1) (as amended by. Act of 1972) 
— Application for leave to appeal to Sup:eme 
Court —~ Substantial question of law of gencral 
importance -— Question whether the respon- 
dents are the legitimate sons of the appellant 
is essentially a question of fact — Applicaticn 

rejected Bom 58 B ` 
—Art. 186 — Withdrawal from prosecution 
-~ Permission when can be granted — Princi- 
ples —- Grant of permission by Sessions Judge 
in, absence of material on record justifying it —- 
Revision against dismissed in limine by High 
Court —- Order granting permission set aside — 
See also Criminal P. C. (1974), S. 321 SC 370 
Art. 186 — Non-delivery of goods sent by 
rei] — Oil consigned under Risk Note Z — 
Goods, : after reaching, deslination safely, seized 
by Health. Authorities and destroyed as adul- 
terated under: High Court Orders — Failure on 
the part of Railway to give notice to consignor 
before ‘seizure and destruction — Plea before 


— 

















shove 














OF is. 


SC 363 . 
SC 226 .. 


8 -| SUBJECT INDEX, A-1. R. 1976 FEBRUARY 


Constitution of Indià`(contd.) 

Supreme Court for the first, time — Whether 

-. could be taken—See Railways Act (1890), S.72 
l ee SC 22 





“ . Sag P ad one C 37 B 
Art. 136 —- Occupancy tenants — Concur- 
rent finding as to — No interference by 


Supreme Court — Tenancy Lews — Punjab Oc- 
- @upancy Tenants (Vesting of Proprietory Rights) 
Act (1953), S. 9 ae SC 447 
—~—~-Arts, 186 and 226 — Writ Petition chal- 
lenging order of University cancelling candi- 
date’s examination — Order suffering from errors 
of law patent on face of ‘rezord — Dismissal 
of Writ Petition in limine is not justified _ 
ee Sc 376 D 
~--—Art. 136 ~~ Criminal. trial — Re-apprecia- 
{ion of evidence — Circumstances under which 
Supreme ‘Court would go into facts 
: SC 383 C 


Art. 163 — Power of Governor to appoint 
+; Lokavukta under Bihar Lokayukta Act — Aid 
and advice of the Council of Ministers is a 
__ necessary pre-requisite — See Bihar Lokayukta 
_ Act (1974), S. 3 . l Pat 36 A 
 orArt, 163 (3) — Appointment of Lokayukta 
woder Bihar Lokayukta Act — Whether 
„any advice was tendered by the Ministers to 
the Governor —~ Court’s pow2r to enquire into 
"n ‘See also Bihar Lokayukta Act (1974), S. 3 
(1), Proviso aa: Pat 36 B 
rem Art, 163. (3) — Expression “inquiry” - — 
Meaning of Pat 36 C 
—e-—Asrt, 163 (8) — Cl. (3) does not create any 


ae: 








privilege in favour of the State Pat 36 L 
wm Art, 226 -— See also 
(1) Ibid, Art. 136 SC 376 D 


„(9 Civil P. C. (1908), O. 41, R. 23 
(3) Kerala Abkari Act (1077), 


Art, 226 —- Natural Juszice 
bound to. hear students beore barring them 
from appearing . at examination on ground of 
shortage in attendance of lectures — Education 
=, Delhi University Act (1922), S. 30 

Delhi 35 B 


Ker 26 
— Principal is 


Art. 226 a Natural justice — Transfer of. 


case file to another area —- Non-communication 


of reasons to an assessee is a serious infirmity’ 


—+ {ncome-tax Act (1961), S. 127 (1) SC 487 
Art. 226 — Certiorari, writ of— Limits of 
jurisdiction of High Court ta interfere — Find- 
ing of fact — Error of law or of jurisdiction 
SC 252 A 
Art, 226 — Certiorari — Finding of fact 
based on relevant and existing grounds as well 
as irrelevant and non-existing grounds — Inter- 
‘ference under Art, 226 SC 282 B 
Art. 226 — Relief when can be granted — 
Disputed facts — Complicated questions of law 
and facts depending on evidence — No relict 
can be granted | SC 386 
Art. 226 — .Power of High Cout — 
Nature of —— Writ can affect private individual 
‘— Alternate remedy ‘not an absolute bar 
ene SC 425 B 
Act. 226 — Question of fact — Disputed 
question about qualification of. particular person 
to be nominated as member of Committee o: 
Management — Cannot be decided in exercise 
of writ jurisdiction -> 6: Al 59° B 











Constitution of India (contd,) Pog 
Art. 226 — Error apparent on face of re- 
cord — When, said to be established — Iater- 
ference under Art. 226 _ All 91 (FB) 
Arts. 226 and 311 ~— Domestic inquiry — 
Disciplinary Authority exercises quasi-judicial 
powers — Order- should be a speaking one — 
Satisfaction of the disciplinary authority about 
guil: should be objective and not subjective 
Andh Pra <3 A 








———-Arts. 226 and 311 — Disciplinary proceed- - 


ings for alleged misbehaviour and disobedience 
= Delinquent should be given copies of the 
proceedings — Failure would amount to denial 
of reasonable opportunity Andh Pra 75 B 
Art. 226 — Mandamus —- Delay — Senio- 
rity challenged after 13. years —- Relief ought 
not to be granted as it would be prejudicial to 
many persons _ Bom 42 
Art, 226 — Delay — When is no bar 

Cal 38 B 
———Art. 226 — Disputed question of fact — 
High -Court would not go into. | 
Art. 226 — ‘Any person or authority” — 
Principal of a private College affiliated to Delhi 
University is a public authority — Writ peti- 
tion is maintainable against him in respect of 
exerzise of his statutory power and discretion 

















Delhi 35 A 
Art. 226 — Fettering statutory discretion: 
by administrative policy — Interference by 
High Court. ' Delhi 35 C 
Art. 226 -— Petitioner challenging order of 
mutation — Authorities who passed order made 


parties; — Petitioner failing to bring legal re- 
preseatatives of deceased landlords on record — 
Order cannot be disturbed in their absence 

" J and K 20 A 
Art. 226 — Principle of natural justice — 
Pricciple that party must be heard — Compli- 











ance o J] and K 20 B 
Art, 226 — Writ petition —- Parties to — 
Stranger requesting impleadment, — Permissi- 
bilixy — Test J and K 29 
Art, 226 — Relief — Order of State 


Transport Appellate Tribunal dismissing appeal- — 


in default found to be without jurisdiction — 
Absence of specific prayer to quash that order 
is of no significance —- Tribunal directed to de- 
cide appeal on merits 

Madh Fra 20 B (FB) 


Art. 226 — Order for demolition of cons- 
stion by Municipality —— Writ issued by 
Singie Judge against Municipality not interfered 
with in Letters Patent Appeal Mad 50 B 
Art. 226 — Writ jurisdiction — If and how 
far available to decide questions- as to a notifi- 
cation ander Madras Act 81 of ‘1963 
l Mad 54 B 
Art. 226 — Natural justice — Malpractice 
at examination -—- Enquiry against delinquent- 
examinee ~— Principles stated in Paras 8, 13 
= Orissa 25 
Art. 226 — Writ of quo warranto — Prin- 
cipies regarding issue of stated Pat 36 G 
Art. 226 — Persons holding’ posts of Head 
Masters in Municipal Schools transferred to 
other schools to posts of Assistant teachers- — 

















Order if violated the principle of natural jus- - 
tice ; ) Pat 53 B 
———Arts. 226, 227 — Estoppel — Petitioner 


participating: in election of managing committee 
of the school — Petitioner .is estopped from 


* 
+ 


Cal 65 C- 


~ 


\- 


+ “a Tom 


“+ Art, 299 (1) — See Contract 
' & 65 
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Constitution of India (contd:} ' 
challenging validity of constitution of commit- 
tee ‘Pat 53 
Art. 226 — Regulations framed by Statu- 
tory body capable of two interpretations — 
High Court does not interfere with interpreta- 
tion on ground that it is less ‘reasonable 


4 Raj 34 E 

——Art, 92 7— See also 

{1) Ibid, Art. 226 ood Pat 58 

(2) Civil P. C. (1908), O. 7, R. ł (1) 

= ae Delhi 50 

(3) Houses and Rents — C, P, and Berar 
Letting of Houses and Rent Control 
Order (1949), Cl. 18 (3) (vi) 





l Bem 35 C 
——Art, 227 — Arbitrator functioning under 
S. 10A of Industrial Disputes Act is a statutory 


Tribunal —» Award —- Apparent erro: of law- 
S 


— Award can be set aside C 425 A 


— Art. 227 — Error of law apparent — 
Award by arbitrator under S. 10A of the Indus- 
trial Disputes Act — Illegal strike by workers 
— Loss of profit — Whether compensation is 
to be awardéd involves question of law 
SC 425 D 
Aci (1872), 
‘Orissa 19 
p Art. 3809 — Civil Service — Conirmalion 
—Orders for Confirmation can be passed with 
retrospective effect 
Art, 311 — See also Ibid, Art. 225 
Andh Pra 75 A, B 
Art, 311 — Disciplinary action for alleged 
intentional absence — Extraordinary leave grant-, 
ed to the delinquent .for the period hed nuii- 
fied the basis of the charge- Andh P-a 75 © 
Art. 311 (2) — Reduction in rank — With- 
drawal of powers of Civil Judge Class I and 
asking him to exercise 
Class If — No reduction in rank 
- Madh Pra 25 B (FB) 
—Sch. VII, List 1, Entry 66 — Training to 
post graduate studies in medicine — Subject is 

















covered by, Entry 66 and is within the legisia-. 


tive competence of Parliament Rej 34 E 
Constitution (Thirtieth Amendment) Act (1972) 


—S§. 3 (2) Constitution of India, 
Art. 133 (1) Bom 58 A 
Contract Act (9 of 1872) 
— S. 17 — See Evidence Act (1872), § 3 
l SC 37% B 
— S, 28 — Clause in insurance policy provid- 
ing that Company will not be liable for loss 
after expiration:of 12 months after loss — Vali- 
dity — See Arbitration Act (1940), S. 2C 
i SC .287 B 
S. 81 —- Agreement to pay minimum elec- 
tricity tariff demand charges between Haryana 
State -Electricity 
Not a contingent contract — See Punjab Elec- 
tricity {Duty) Act (1958), S. 3 Puni 59 A 
— S$. 65 — Contract with > Government to 
construct godown — Contract not in conzormity 
with Art. 299 . (i) of Constitution void from 
inception —- Yet Government held could re- 


— See 





eover amounts advanced under contract — 
Constitution of India, Art. 299 (1). AIR 1955 
Cal 626, Dissent . - <. * Orissa 19 
——S§ ł48 — See Ibid, S. 172. All 88 B 


= Qil consigned under Risk Note Z — Doods, 


+ 
. 


—§. 15] — eh tk eb of cil sent by rail 
S = 


» 


"= Oil 


Bam 42 C - 


powers of Civil Judge. 


Board and its consumers — - 


Cod 


Contract’ Act (contd.) 


after reaching | destination | safely, seized by 


‘Health Authorities and destroyed.as adulterated 


unde: High Court Orders ~—- Railway not res- 
ponsible for non-delivery “and not liable in 
damages — See Railways Act (1890), S: 72 . 
SC 227 B 

S. 152 — Non-delivery of oi} sent by raib 
consigned under Risk Note Z —' 
Goods, after reaching. destination safely, seized 
by Health Authorities and destroyed as aduk 
terated under High Court Orders — Railway 
not responsible for non-delivery - and not laiblc 
in damages —- See Railways Act (1890), S. 72 
: SC 227 B. 

SS, 172, 148 — Transaction not ope of 
pledge or bailment — Illustrative ` case 
. Ali 88 B 


“sych revocation or 





S. 206 —~- Expression 
renunciation” -~ Word 
Word used by Legislature, if to be ignored — 


Requirement of reasonable notice under S$. 206,. .. - 


when available: AIR 1931 Cal 676 (SB), Dissent- 
ed from Mad 55 
S. 22] — Partnership agreement between — 
individual and company — Partner in passes- 
sion of assets of company by virtue of agree- 
ment — Company subsequently in liquidation 
-~ Partner whether entitled to invoke lien under 
S. 221 All 88 A 


CO-OPERATIVE SOCIETIES 


—-U, P. Co-operative Societies Act (11 of 4966) 
-S. 29 (4) — Expression “to elect members. 
for the committee of management” — It means 
actual election of members of ‘Committee’ ot 
Management and not entire process of election 
' Al 59 A 











‘Court-fees Act (7 of 1870} . 


See under Court-fees and Suits Valuations. 
COURT-FEES AND SUITS VALUATIONS 


-Andhra Court-fees and Suits Valuation Act 
- (7 of 1956) ° 


——S. 1} (8) -- See Civil P, C. (1908), S. 145 

Andh Pra 78 B 
~—Court-fees Act (7 of 1870} f 
-S: 7 (iv) (b) and (c) —— Suit for declaration 
that the sale deed in suit was benami — Re- 
liets also for confirmation and recovery of pos- 
session of property — Held that it was a de- 
claratory suit covered by S. 7 (iv} (ce) and not 
by S. 7 (iv) (b) AE Gaubati 24 € 


-—Sch, II, Arts. 11 and 17A — ..Court-fee in- 
respect of an appeal against order of dismissal 
of petition for divorce under $. 13 of the Hindu 
Marriage Act, 1955 is payable under Art, TFA 
and not under Art. 1]. AIR 1962 Pat 489, 
Diss. from; AIR 1967 Orissa 43 and judgment 








of G.C. Das Jin F. A. No. 43 of 198%, 
D/- 14-12-1961 (Orissa), Overruled 
i eoo _ Orissa 32 A 
Sch. IJ; Art. 17-A — See Ibid, Sch. U,.- 
Art. II i Orissa 32 A 


-amil Nadu Court-fees and Suits Valuation 
~ Act (l4 of 1955) : 

——S. 49 -— Appeal against compensation —- 
S, 51 and S. 43 a lies to Memoraden ef 
appeal — See Ibid, S. 52 Mad 42 





~ 


“such” — Meaning — ` 


a 
i 
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Court-fees and Suits Valuations — T. N. Court- 
fees and Suits Valuation Ac? (contd.) 
——Ss. 51 and 48 — Requisitioning and Ac- 
quisition of Immovable - Propsrty Act (80 of 
1952), S. 11 — Appeal under S. 11 against 
compensation for requisitioning ‘property — 
S. 51 and not $. 48 of T. N. Court-fees Act 
” applies to Memorandum of appeal . Mad 41 





Criminal Procedure Code (5 af 1898) 

—Ss. 4 (1), 161, 162 — Complaint to Inspec- 
tor,. Anti Corruption Department — Steps taken 
by Inspector, if “investigation” within S. 4 (C 
— Statement by accused to Inspector -= Ad- 


-missibility -of SC 449 C 
-—§. 146 — See Tort — Malicious prosecu- 
tion Orissa 47 


S..161 — Complaint to Inspector, Anti Cor- 
ruption Department — Steps taken by Inspector, 
. if “investigation” within S. 4 (1) — Statement 
by accused to Inspector — Admissibility of — 
See Ibid, S. 4 (1) SC 449 C 
i S. 162 — Complaint to Inspector, Anti- 
Corruption Department — Steps taken by Ius- 
pector,. if “investigation” within S. 4 (1)-— 
Statement by accused to Inspector — Admissi- 
bility of — See Ibid, S. 4 (1). SC 449 C 
S, 162, Proviso — Statement of witnesses 
recorded by police. during investigation -—- Can 
be used only for contradicting witness —- Can- 
not be used for seeking assurance for prosecu- 
tion story. Cr. Appeal Ne. 151 of 1970, 
D/- 9-8-1971 (Delhi), Reversed SC 294 E 


S. 367 — Contents of judgment -— Ver- 
dict of guilty —- Duty cf Court 
gas SC 449 A 


S. 423 (1) (a) — Appeal from acquittal — 
Trial Court taking a view which no reasonable 
tribunal would have taken. on the basis of evi- 
derice — High Court held was right in revers- 
ing the acquittal ` i ‘SC 400 


Criminal Procedure Code (2 of. 1974) 
——S,. 4 th) — See Cri, P. C. (1898), S. 4 {1 
l SC 449 C 

















Ssi 28, 29 
punishment l i 392 
—§. 29 — General principles as to punish- 
ment -—- See Ibid, S. 28 SC 392 
——S, 161 ,—.Sée Cri. P. C. (1898), S. 4 (i) 

: © SC 449 C 


S. 162 — See Cri. 2 C. (1898), S. 4 (1) 
SC 449 C 


—S, 821 — Withdrawal ‘from prosecution — 
Permission when can be granted — Principles. 
Çr. R. No. 91l'of 1975, D/- 24-1-1975 (Al), 
Reversed > SC 370 
'"— S: 854" — Contents. of judgment — Verdict 
of guilty — Duty of Court — See Criminal 
P.-C. (1898), S. 367 . `, . SC 449 A 
~——S, 354. (3) — Convieticn under S. 302 — 
Senience — Death sertence can be awarded 
only ‘under © special ‘reasons. Cr. Appeal 
No. 1825 ‘of 1974 and Murder Ref. No. 59 ot 
1975, D/- .25-4-1975 (Punj and. Har),’ pe 





Criminal Trial co ont at Oe . Binge oS 
i>. Appreciation: of ‘evidence: ‘~- See Penal 
Code. (186N), S. 802 +` -> = + SC 383 B 





— General principles as to’ 
i SC 


Customs Act (52 of 1962) O 
(a) and (b) — See' Civil P. C. 
23 Cal 38 A 


e l4 1) 


(1E08;, O. 41, R. 


——<. 129 (1) — Deposit of demanded duty 


pending appeal -— Immediately after rejecting 
prayer to dispense with deposit, appeal dismiss- 
ed for non-compliance with section — If and 
wken valid + Gauhati 21 


Custams Valuation Rules (1963) 
——S.5 — See Civil P. C. (1908), O. 41, 
' Cal- 88 A 


R. 25 A 
DEBT LAWS 


—Hyderabad Money-Lenders Act (5 of 1849) 
——S. 2 (4) — See Ibid, S. 9 (2) 

Andh Pra 65 C 
—5s. 9 (2), 2 (4) — Bar to suit -by unlicens- 
ec money-lender — If and when will not 
operate : Andh: Pra 65 C 





—Tamil Nadu Agriculturists Relief Act (4 of | 


1938) . 


——-S. 23-C (as amended by (Act 8 of 1973) ` 


— Setting aside sale — Limitation — ‘Which- 
ever is later —- Meaning of. AIR 1954 Mad 





358, Overruled i Mad’ 38 
eed ce | 
———Construction — Clauses in insurance policy 


— Construction —- (1969) Accidents Claims Jour- 
nal 12 (Delhi), Overruled. AIR | 1972 Delhi 
182, Reversed ' SC 287 A 


Defence of India Rules (1971) 


R. 114 — U. P. Cold Storage Order 1972 
— Fixation of hiring charges for cold storage 
cf potatoes — Order is not valid: All 72 
Delhi Municipal Corporation Act (66 of 1957) 
See under Municipalities. l 
Delhi University Act (8 of 1922) | 
See. under Education. 


Delni University Statutes and Ordinances 
Sse under Education. 


Displaced Persons (Compensation ‘and Rehabili- 
| tation) Act (44 of 1954) S i 

Ss. 12; 18 ~~ Notification ùhder S. 12 (1) 
— Publication —- Effect — Vesting of evacuee 
property under Sec, 12 (2), if dependent on 
payment of compensation: — Art.’ 81 of. Consti- 
tution if violated i SC 361 
—S. 13. — Notification under, S. 12 (1) — 
2ublication — Effect — Vesting of -evacuee pro- 
perty under S. 12 (2), if dependent on payment 
of. compensation ~~ Art. 81 of Constitution, it 
vio.ated —— See Ibid, S. 1% -` SC 361 
Easements Act (5 of 1882) l l 
——S. 15 — Right of way — Enjoyment as of 
right not proved — Claim of easement right 
not sustainable cS J and K 28 














| EDUCATION __ 
—Delhi University. Act (8 of 1922) 
-——S. 2 (a) — College — Meaning of — Prin- 
cipal of a private College affiliated to- Delhi 
University is a public authority =- Writ petition 
is maintainable against him in respect of exer- 
cise. of -his statutory power and discretion — 
See Constitution of India, Art.:226 





~~ Delhi 35 A. 


——-S," 2 (d) ‘— Principal: +—: Meaning of — 
Principal of-a ‘private Collége affiliated’ to: Delhi 





\ 


~4 
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Education — Delhi University Act (conte.) 7 

University is a public authority —- Writ petition 
is maintainable against him in respect o7 exer- 
cise of his sista’ pooner Boe coeeedet _ 

itution of India, Art. 

= a i Delhi 35 A 
Ss. 80 and 81 — Ordinances under Ordi- 
nance VII, Cl. 2 (9) (e) — Principal is bound 
to hear students before baring them frem ap- 
pearing at examination on ground of mortage 
in attendance at lectures Delki 85 B 


——S. 81 — Principal is bound to hear stu- 
dênts before barring them from appearing at 
examination on ground of shortage in attendance 
of lectures — See Ibid, S. 30 Delki 35 B 


—Delhi University Statutes and Ordinances 


-——Ordi, VH — Principal of a private College 
affliated to Delhi University is a public autho- 
rity — Writ petition is maintainable agamst him 
* in respect of exercise of his statutory power an 
discretion — See Constitution of India, Art. 226 

Deh 85 A 








— Kurukshetra University Calendar 
Vol. I, Ordinance ; i 
date allowed to appear in examination —~ His 
-eandidature, if can be withdrawn tor any 
reason — W. P. No. 1089 of 1974, D/- 2-4- 
1974 (Punj and Har) Reversed SC 376 A 
—Rajasthan University Ordinance ` - 











S. 83 
No. 278-B — See Medical Courxil Act 
(1956), S. 38 - Eaj 34 A 





Electricity Act (9 of 1910; 


S5. 22-B — Power cut in Haryana imposed 
by State Electricity Board as ordered by ‘the 
State Government -— Right of Boasd which 
was following two-part tariff system, to charge 
demand charges, not affected —- See Punjab 
Electricity (Duty) -Act (1958), S. 8 

7 | Puaj 59 A 


=——Sch., Cl. 6 — Power cut in Haryana im- 
posed by State Electricity Board as ordered by 
the State Government — Right of Board which 
was following’ two-part’ tariff system, so charge 
demand charges, not affected .— See Punjab 
Electricity (Duty) Act (1958)! S. 3 

aa Penj 59 A 








Electricity Supply Act (54 of 1948) 


“—S. 49 — Power cut in Haryana imposed by 
State Electricity Board as orderd by the State 
Government — Right of Board which was fol- 
Towing two-part tariff system, to charg: demand 
charges, not affected.—- See also Punjab Elec- 
tricity (Duty) Act (1958), S. 8 Furj 59 A 
i__Ss,-49: 59 — -Haryana State ‘léctricity 
Board has got power to change the tariff from 
time to time under S. 49 —.S. 59 corfirms that 
view—-Agreement by Consumer to pay ‘relevant 
tariff’ meant’ tariff in . force, indicating that 
‘Board was entitled to amend -Punj 59 B 
S: 59 — Haryana State Electricity Board 
has got power to change the tariff from time to 
time under S. 49 — S. 59 confirms that view 
—Agreement by, Consumer - to pay ‘relevant 
tariff’ meant tariff in force, © indica-ing 











Board was entitled to aménd — See Ibid, 
S. 49 l i o o a Yor} 59 B 


X, CL 2 (b) — Candi- 


No. 274 — See Medical Council Act (1956), 
Raj 34 C 


that | 


Employees’ Provident Funds and Family. Pen- 
sion Fund Act (19 of 1952) `. 

——§, 6 — State Electricity Board Employees’ 
Provident Funds Scheme — Contribution whe- 
the: on basis of basic wages or total wages — 
Capacity of Board to bear additional burden — 
Considerations . - # SC 251 
Evidence Act (1 of 1872) 

———, 3 —- See also 

(1) Penal Code. (1860), S. 302 SC. 388 B 

(2) Prevention of Corruption Act (1947), S. 5 

_ . (2) SC 294 C 
-9 O — Appreciation of evidencë — Trial! 
under Prevention of Corruption Act — ‘Interest-. 
ed witness — Appreciation — Corroboration — 
Necessity — Witnesses of poor moral fibre — 
Corroboration necessary SC 294 D 

D, 3 —- Fraud — Proof SC 376 B 
———-§, 3 — Trap witness — Value of 

SC 449 B 








.——-S. 8 — Conduct of accused — Relevancy ` 


SC 449 D 


-—-——-Ss. 18, 115 — Admission made in ignor- 


ance cf legal rights or under duress — Binding 
nature of -— Undertaking given by candidate 
tor University examination, if keeps him out of 





court SC 376 C. 
~—~S, 82 —- Words “before the question in dis- 
pute was raised” —- Meaning — Words do not 


refer to particular legal proceeding where state- 
ment is produced in evidence Raj 40 C 
Ss, 65 and 89 — Proof of document — 
Secondary evidence — Notice to produce, given 
to party in possession of original — Failure o! 
party in possession to produce the document in 
original — Secondary evidence permissible 





, Bom 88 
m TG — Contents of document — Proof 
— Certified copy — Admissibility . Raj 40 D 
——~-§. 89 —» See Ibid, S. 65 Bom 38 





S. 80 ~- Will —- Proof — Will more than 
30 years old produced from proper custody — 
Presunption that it was executed by testator — 
when he was in. sound disposing state of mind 
can be raised Raj 40 F 


S. 101 — See‘also Hindu Law — Adop- 








tion Orissa 43 ^ 

5s. 101, 102, 103, 104 and 114 — Adop- 
tion —- Proof — Onus — Presumption 
Aa Aar Raj 40 B 
3, 102 — See Ibid, S. 101 

B28 Raj 40 B 

=D, 108 — See Ibid, S. 101 Raj 40 B 
9, 104 — See Ibid, S. 101 Raj 40 B 
cS. 114 — See also ` > 
, (1) Ikid, $.°101 Raj 40 B 


' (2) Civil P. C. (1908), O. 16, R. 21 

Raj 40 E 
md Ll4 —- Instructions to advocate — Pre- 
sumption is that the advocate acts on the ins- 
tractions of the client All 64 B 
p35, 115 — Estoppel — Undertaking given: 
by candidate for University examination if keeps 
him out of Court — See also 

i SC 376 C 


- (1) Ibid, S. 18 

(2Y.Constitution of India, Art. 226 

e E e ae S ; Pat 58 
(37 Houses and’ Rents — W. B. Premises 
eo Tenancy Act (12 of 1956), S. 17 (2) ` 
me 7 . Cal 73 B 
——S, 115 —-Estoppel by’ acquiescence — Ac- 
quiescence by party would not provent it from 


p: 





+ mmm, 


10 ~~ $ ; . Fd 
Evidence Act (contd.) 


challenging the order of authority fading in- 





ħerent jurisdiction ` JandK 25B 
S. 145 — See also Criminal P. C. (1898), 
Section 162, Proviso oon. + §C 294 E 





S. 145 — Criminal „trial —~ Cross-examina- 
tion of his own witness by. party — Evidentiary 
value of such witness — Evidence cannot 

‘discarded as a whole . SC 294 B 
——Ss, 154 and 155 — Scope — Discretion of 
court is - ~untrammelied — It is to be exercised 
. liberally | SC 294 A 
, eS, 155 — See- Ibid, S., 154 SC 294 A 


Gujarat Apicultural Produce Markets Act (20 
of Pp ; K 


— : Interpretation of —— Require- 
„ment m a lication in Gujarati in a newspaper 
applies equally: to notification under S. 6 (5) 
SC 263 A 
S. 6 6) — Notification under — Require- 
ment of- publication in Gujarati in newspaper is 
mandatory and not directory ~- Effect of non- 
compliance. Cr. App. No. 219 of 1970, D/- 
12-11-1971 (Guj), Reversed SC 263 í 


„S iges Agricultural Produce Markets Rules 
1965) 


R. 8 — Rule must be complied with re- 
gard to notification under S. 5 (1) and S. 6 (1) 
of the Act ` SC 263 D 


HIGH COURT RULES AND ORDERS 
Calcutta High Court (Original Side) Rules 


Vol, 1, Chap. 24, R. 42-C — See Heuses 
and Rents — W.B 
(1956), S. 17 (2) 


—U, P. High Courts 
1948 oe 











al 73 B 


~~ Paras 7 and 14 —- Construction 








SC 331 E 
Para. 14 — See also Ibid, Para. 7 
. í SC 331 E 
~Paya, 14 — Expression “new High Court 
and the....shall sit at Allahabad or at...... 
meme Meaning — Word ‘or’ cannot be read as 
AIR 1972 All 200 (FB), Reversed 


‘and’ — 

SC 331 4 

Para. 14, Proviso — Areas in Oudh cannot 

be increased or decreased by the Chief Justice 

from time to time. AIR 1972 All or (B, ne 
o C 331 








versed 

Para. 14, lst Proviso — E aN under 
Art. 226 of ‘Constitution -—~ Lucknow Bench 
will have jurisdiction if the cause of action 


arises in Areas in OQudh whether in regard to 
appellate or revisional order. AIR 1972 All 200 
(FB), Reversed SC 331 D 





Hindu Adoptions and Maintenance Act (78 of 
1956) 


aes, 13 — See ‘Hindu Law — < Adonio 
Raj 40 H 
Hindu Law 


Adoption — Burden of proof — Mode ot 
seme i of evidence — Adoption 36 years’ 
old — Variety of transactions of open life and 
conduct on footin 
ing place —. Burden rests on him who -challen- 
ges validity of adoption Orissa 48 A 
Adoption Dwyemushyana form — In 
_ order to render adoption as valid it is not 








Premises Tenancy Act. 
C 


(Amalgamation) Order, 


Act, 1933 is no bar 


that adoption was valid tak- . 
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Hindu Law (contd.) `- 


necessary that adoptive father ae ee father 
must be brothers 


-Adoption — Relation hack — Principle — 





Exceptions Raj 40 H 
—~—-Joint family — Alienation by Karta — 
Legal necessity — Proof -—~ Recitals in sale 
deed or mortgage deed — Evidentiary value ` 

O Gu 17 A 
Joint family property -—~ Alienation . — 


Right of after-born son to challenge — Doctrine 
of overlapping Guj 17 B 
Mahant of a math — Powers of . 





, i 64 € 
Hindu Marriage Act (25 of 1955) - 

DS 10 and 18 — Judicial separation does 
cot end the marital relationship —.Decree ot 


Civorce under S. 19 necessary Andb Pra ‘77 B sate 


—~—S. 13 — See also Ibid, S. 10 


Kant $2 ` 


Andb Pra 17 B- 


9. 18 — Hindu Marriage | 


and Divorce 
Fules (Orissa H. C.) (1956), 


Rr. 3 and 4 — 


_Froceeding for divorce whether suit — Ultimate - 
AM.1962 -* 


dscision whether order or decree. 
Pat 489, Diss. from; ae 1967 Orissa 41 
judgment of G. GC. Das J. in 
136], D/- 14-12-1961 " (Orissa), Overruled - 


- and 


Orissa, 32 B` f 





S. 13 (1-A) — Divorce — Mere ` existence 
o? circumstances entitling relief dces not avto- 
matically result in dissolution of the marriage 


Andh Pra,.77 A 
Hindu Marriage and Divorce Rules - (Orissa - 


High Court) (1956) 


——R, 3 — See Hindu Marriage Act {1955), 
S. 13 Orissa 32 B 
momo, 4 — See Hindu Marriage Act (1955), 
S. 19 | Orissa 32 B 
Bindu Succession Act (80 of 1956} 

m 4 — See Ibid, S, 6 Kant 30 





of coparcener after commencement of Act — 
Widow’s suit for partition is maintainable — 
S. 8 of Mysore Hindu Law Women’s Rights 


——§. 8 — See Hindu Marrlage Act 1955}, 
S. 13 {1-A) Andh Pra 77 A. 
S. 29 (1) and (2) me: Co-heir transferring? 
hic interest in violation of S. 22 (1) — Remedy 
of other Co-heirs to acquire transferred interest 
is by way of suit — Application under S. 22 
(2} is not maintainable .. Ker 19 A: 
S. 22 (3) — Transfer of his interest by 
Cc-heir in violation of S. 22 (1) — Transfer is 
vo:dable and not void ; Ker 19 B 


HOUSES AND. RENTS . 








Bombay Rents, Botel and Lodging House’ 


Rates Control Act: (57 of 1947) 


~———-§. 11 (4) —* Order’ to deposit arrears of 


posit defences were to be ° struck off -—. Vale 
ditz. (ATA 1973 Bom 249, Reversed) -SC 309 


—-C. P. and Berar Letting of Houses and Rent 
Control Order (1949) ve -+ 


Cl 19 — Application for permission te. ter- 
minate B’s tenancy — C and D alleged to be 


“B’s sub-tenants — © and D claiming to be ten-, 


ant and sub-tenant 


A 
yt 


— Hent Controller. found 


F. A. No, 43. of 


k 


Ss. 6, 4 — Coparcenary property — Death . 


1 Kant 30. 


` rečt ~~ Order directing that in. default of de-. . 


. ding — Compliance of 
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Houses and Rents — C. P. and Berar Letting 
of Houses etc. Order (1949) (contd.) 
C and D to be tenants — Permission tə termi- 
nate tenancy granted Bom 35 A 
——€l. 13 (8) (vi) — Landlord requiring shop 
premises cn grourd foor for running Kirana 
shops and two rooms in first floor for accommo- 
dating adatiyas — Sales tax paid by -andlord 
about Rs. 8,000/- — Requirements of -andlord 
were held to be bena fide Bom 35 B 
——Cl; 13 (3) (vi) —- Findings of Rert Con- 
trolle: ‘hat landlord needs suit premises bona 
fide and that tenants were habitual defaulters 


are Fndings of fact —- No interference under 
Art. 227 Born 35 C 
—-j. and K. Houses and Shops Rent ‘Control 


. Act (84 of 1908) 
———S. 2 (5) read with S. 34 (2) — Lease of 


, , property. consisting of Cinema hall, with its 


premises consisting of structures, fixtures, and 
talkie equipment — Composite lease — Appli- 
cability of $. 2 (5) J and X 30 B 


‘—Kajasthan Premises (Control of Rent acd Evic- 
- ton) Act (17 of 1950) 
——§. 18 (4) — Suit for eviction on ground 
f non-payment of arrears of rent — Kequire- 
ments of S.. 13 (4).to get protection from evic- 
tion — Deposit of arrears on 
Ray 56 B 
refusing to accept 


: eS, 19-A — Landlord 


> gent sent by tenant through money orlers — 


Tenant must take proceedings under 3. 19-A 
for deposit of rent with Court Rej 56 


—West Bengal Premises Tenancy Act (12 of 
1956) | 

——S. 17 (2) — “Any dispute as to amount 
ef ran.” — If ecvers dispute as to validity of 
rental deposits made by tenant with Rert Con- 
troller Ca. 73 A 
—-—§. 17 (2) — Application under — Disposal 
of admitted rental arrears not made simultane- 
ously or before application — If and to what 
extent application not maintainable - 

E c Cai 73 B 





Hyderabad Money Lenders Act (5 of 1849) 
See under Debt Laws. i : 

Income-tax Act (11 of 1922) l 

——§, 2 (ii) (a) — See Ibid, S. 10 Pa 





year 1955-56 — Managing agency agreement — 
Compensation received by assessee for ts ter- 
mination in accounting year ending on 30-5-1954 
— {ncome assessable in year 1955-56 

SC 342 


——-—§, 23A — Statutory percentage — Calcula- 


tion of — Company having composite business 


— Distributable profits — Apportionment 

SC 255 A 
——§, 23A, Expl. 2 — Scope — Words “Simi- 
lady apportioned” — Construction -— Word 
“Similar” — Meaning —- Words and Phreses — 
“Similar” SC 255 B 
——§. 28A, Expin. 2 — Word “apporifoned” 
in the expression “similarly apportionec” —— 
Meaning —— Word is used in the sense of 
“plit up”. . SC 255 € 
——§. 238A, Expl. 2 — Applicability — Provi- 
sions penal —, Strict construction required — 


- versed 


first day cf hear-. 


Ss. 10 (SA) and 2 (i) (a) — Assessment 


Income-tax Act (1922) (conid.) bee 
Onus is on Revenue .to prove that. oonditiors 
are satisfied. (1969) 74 ITR 638: ee a 


Income-tax Act (43. of 1961). . T 
Ss. 2 (15) and £1 (1) :— Charitable purpose 
— Advancement ofan objéct of general public 
utility involving the carrying on of activity for. 
profit will not come within its ambit. 1972 
Tax LR 990 (Ker), Reversed, 1973 Tax LR 
1393 (Ker), Overruled - §C 348 
S. 11 (1) — Charitable purpose — Ad- . 
vancement of an object of general public utility 
involving the carrying on of activity for profit 
will not come withir its-ambit — Chamber of 
Commerce — Although it is an institution ad- 
vancing objects of general public utility its`iu-__ 
come from three heads of fees involve an 
activity for profit and therefore ‘is not entitled 
to exemption under S. 11 (1) (a) —’ See. Ibid, 
S. 2 (15) ' SC 8348 
——S. 127 (1) — Transfer of case file to an- 
other area — Non-communication ‘of reasons to 
an assessee is a serious infirmity SC 437 


Izadian Ordnance Factories (Recruitment and 
Conditions of Service of Class If Personnel) 
Rules (1956) of 
See under Civil Services. 


Industrial Disputes Act (14 of 1947) 
Ss. 2 (k), 10A, 24 and 26 — Illegal strike 
by workmen — Award granting compensation 
to employer for loss of .business through illegal 
strike —- Award is illegal —- Such compensa- 
tion is not a dispute. SC 425 E 
— §, 10A — See also l 

SC 425 E 


(1) Ibid, S. 2 (k) 
. 42) Constitution of India, Art. 227 

SC 495 A 
settled by 


——-S. 10-A — Certain questions 
parties and rest referred to arbitration — Tri- 
bunal! giving award on question not referred. to 











it — Effect. 1970 Lab IC 907 (Pat), Partly 
Reversed SC 283 
——S. 19 — Settlemert -— Termination on 
ground of ‘mistaken belief — Permissibility 
SC 441 .. 

~——§. 24 — See Ibid, S. 2 (k) SC 425 E 
——S. 26 — See Ibid, S. 2 (k) SC 425 € 
Yasurance Act (4 of 1938) 

——~5. 38 (5) — Assignment and nomination — 
Difference between All 64 A 


Interpretation of Statutes 


——See also Contract Act (1872), S. 206 

Mad 55 
——Articles of the Constitution — Interpreta- 
tion . Pet 86 H 
——Fiscal statutes — Rule of strict construc- 
Gon—Rule applied only to a taxing provision— 
It was not applicable where- provisions prescrib- . 
ed machinery. for computation of tax are concem- 
ed SC 318 B 


—-Letiers of the law — Not to be strictly ap- 
plied — The sense carried by the letters and 
which appears, to be reasonable for the sense 
it carried must’be accepted -— Meaningless or 
unsubstantial technicalities should be ignored 

J i Cal 52 C 
-—Plain and unambiguous words in Statute — 
Construction —- Unjust result does not entitle 
Court to refuse to give it effect SC 331 B 
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Interpretation of Statutes (Contd.) 
Provision ‘whether directory or mandatory 
— Tests to determine SC 263 B 


Jemmu and Kashmir Consolidation of Holdings 
_ Act (5 of 1962) ao 
' See under Tenancy Laws. 


J. and K. Hindu Marriage Act (8 of 1955) 
——§.°13- (1) (vii) — Divorce under — Can 
‘be had only by the spouse obtaining decree for 
judicial: separation = J and K 27 
`- Jammu and Kashmir Heuses and Shops Rent 
, Control ‘Act (84 of . 1966) 
See- under ‘Houses and Rents. 
J. and K. Specific Relief Act (37 of 1977 Smvt.) 
— S. 9 — See Civil P. C. (1908), O. 40, R. 1 
24. 3 l J and K 30 A 
Kärnataka Hindu Law Women’s Rights Act (10 
-of 1933) | 
. ——S, 8 — See Hindu Succession Act (1958), 
S25 l . , Kant 30 
Kerala Abkari Act ‘1 of 1077) 
S. 18-A — See Ibid, S. 29 Ker 28 
——Ss. 29 and 18A — Kerala Abkari Shops 
_ (Disposal in.Auction) Rules, 1974, R. 5 — Right 
to sell arrack —' Auction of shops — Interfer- 
ence with order of authorities in writ jurisdic- 
tion. AIR 1964 Mad 487, Dissented from 
l ' i Ker 28 
Kerala Abkari Shops (Disposal in Auction) Rules, 
(1974) | 
——R. 5 -— Ses Kerala Abkari Act (1077), 
S29 Ker 28 
Kerala Motor Vehicles (Taxation of Passengers 
and Goods) Act (16 of 1952) 


S. 11-A — See Motor Vehicles Act (1939), 
BE aei Ker 17 B 
` Kurukshetra University Calendar 

.. See under Education. 

Land Acquisition Act (1 of 1894) l 
——S. 4 — See also Land Acquisition (Amend- 
ment and Validation) Act (1967), S. 4 (2) 

SC 417 B 


S. 4 — Notification under — Land sought 
to be acquired stated to be three acres out of 
certain survey number — Notification cannot be 
said to suffer from vagueness when: land was 
properly specified and identified on plan 

l Bom 55 A 
S. 4 — Acquisition of land for extension 
of gaothan — Decision of Government as to: 
suitability of certain land is final and cannot be 





























challenged Bom 55 : 
S. 5-A (2) — Enquiry under — Reason- 
able opportunity of hearing objections | 
Bom 55 C 


S. 6 — See Land Acquisition (Amendment 
and Validation) Act (1967), S. 4 g 








C 417 B 
S. 25 (1) — Compensation — Rate fixed 
by land Acquisition Officer and agreed to by 


claimants — Enhancement of rate bv 

court is without jurisdiction Mad 42: 

Land Acquisition (Amendment .and Validation) 
Act (13 of 1967) nas 





made beyond specified period = There is no. 


prohibition to a rctification under Sec. 4 a 


SC 417 B 


S. 4 (2) — Prohibition is to a declaration 


Letters Patent (Mad.) 
Cl. 15 — See Constitution of India, Arti- 





ce 226 Mad 50 B 
Limitation Act (9 of 1908) 
—Art, 120 — Suit for declaration: that the 





sale deed in suit was a benami purchase and 
that the plaintiff was a real owner — Art. 120 

which was residuary article applied 
Geuhati 24 B 

Limitation Act (86 of 1963) 
——Art. 58 — Suit for declaration that adop- 
tion took place — Right to sue accrues when 
alopted son’s right is actually interfered with 
— Mere denial or oral protest or raising con- 
troversy in mutation proceeding as to adopted 
son's right is not ‘sufficient Orissa 43 B 
——Art. 58 — Applicability — Partition suit 
by plaintiff — Declaration that plaintiff's adop- 
tion in fact took place also claimed “as, one of 
reliefs — Art. 58 does not apply 
Orissa 43 C 
-—Art. 65 — Suit for -possession of a house 
on basis cf title and not on prior possession 
and dispossession’— Art. 65 applies anc period 
of Jimitation of 12 years starts from date when 
defendant’s possession became adverse 
i Cal 55 A 
—Art, 65 —' Adverse possession — Person in 
unauthorised possession admitting title of true 
cwner — His possession carnot be adverse to 
true owner but should be deemed on his behalt 
eo Cal 55 B 
——Art. 65 — Plaintiff purchasing house from 
cefendant and getting his name 





and paying its municipal tax by defendant — 
If proof of adverse possession . Cal 55 C 
Art. 65 — Suit for possession — Meare tres- 
pass for any length of time if good defence 

l Cal 55 D 
—Art, 110 — Joint family property — Par- 
tial exclusion from — Cause of action does not 
eccrue for partition suit Orissa 48 D 
Madras City Civil Court Act (7 of 1892) 
S. 15 — Value of the subject-matter of the 
suit — Meaning Med 86 A 
M. P. Minor Minerals Rules (1961) i 
R. 6 (1), Appendix Form I — Application 
for minor minerals — Respondent No. 2 men-, 
tioning in Column 6 of Para 3 “limestone tor 














burning” — Respondent No. 1 using expression 
“limestone used in kilns for manufacture of lime 
used as building material” — Application of 


Respondent No. 2, held, could not be consider-- 
ed to be an application for quarrying limestone, 
SC 424 


for kurning as a minor mineral 


Appendix Form I — See Ibid, R. € (1) 
SC 424 





M. P. State Transport Appellate Tribunal (Ap 


peal and Revision) Rules (1972) 


——R. 4 (5) — State Transport Appellate Tri- 
bunal dismissing appeal in default on date prior 


to coming into force of Rules — Dismissal, held- 


to be without jurisdiction Madh Pra 20. A (FB) 
Go of Internal Security Act (26 of 
1971 i 
See under Public Safety.’ . 
Medical Council Act (102 of 1956) 


Ss. 19-A and 20 — Regulations framed 





“or post-graduation medical educations are ad- - 


d mutated — 
Taking of electric. connection in disputed house. 
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Medical Council Act (contd.). ae 
visory and not mandatory. — Criterion laid 
own’ by ` University for training of Fesident 
House Officer, Registrar etc. cannot be struck 


own i Raj 34 D 
m9, 20 — See Ibid, 8S. 19-A . Raj 34 D 
-=—5. 88° and Regulations — Postg-aduate - 
course after passing M.B.B.S. Exam. — Selection 
and registration — Criteria — Selection to Resi- 
dent -House Officer is a condition prececent 

Raj 34 A 


mmm, 83 and Rezulation — Criteria for regis- 
tration for post-graduate course —- Words 
“under-graduate course” envisage merit in the 
Fina] M.B.B.S. examination and not the aggre- 
gate marks obtained in all the three University 
M:B.B.S. Examinations Raj 34 C 


Mines and Minerals (Regulation and Develop- 
ment) Act (67 of 1957) 





Central Govt. negativing right of State Govt. to 
reserve the- area'for its own exploitaton — 
Binding nature of decision ` Delhi 51 


“ oe Wages Act (11 of 1948) 


Ss..7, 9 — Advisory Board cannot- appoint 
rival an committee to the; one appointed by 
the Government and include in such commit- 
tee persons who are not members of the Board 
SC 277 B 
S, 9 — See Ae Ibid, S. 7. SC 277 B 
S. 9 — ‘Independent persons’ — Govern- 
ment official. can be appointed as independent 
member. 1968 Lab IC 607 (Raj), Reversed 
SC 277 A 








Motor Vehicles Act (4 of 1939) 


S. 81 — Recording transfer — No prior 
enquiry is rontemiplgted under the Section 
- Ker 17 A 
S. 31 rbad with S. WA of the Kerala Motor 
Vehicles (Taxation of Passengers and Goods) Act 
~~ §, 11A does not in any „way fetter the pro- 
visions of S. 3] Ker 17 B 
S. 47 — Death of applicant during pen- 
dency of appeal against grant. of permit “o him 
~~ Substitution of heirs in place of applicant 
-= Permissibility — See also Ibid, S.°64 
Kant 18 
S. 47 — Grant of. permit — Existence of 
direct traffic, if a condition precedent Kan’ 
OS, 64, 4T — Death of applicant: during 
pendency ' of appeal against grant of permit to 
him — Substitution of heirs in place .of appli- 
cant — -Permissibility Kant 18 
S. 68-C — Proceeding under the Seczion is 
quasi judicial Mad 35 A 


Ss. 68-C and 68-D — Tribunal may sum- 
mon witnesses or documents either suo motu or 
‘at parties’ instance notwithstanding absence ot 
such power — Non production may result in ad- 
verse inference being drawn ‘Mad 35 B 
S. 68-C — Scheme nationalising. traasport 
services covering distance, more than‘ 75 miles 
of route .— Inclusion of distance covered by 
shuttle trips held valid .— _ Definition of ‘trip’ 
supports the view i Mad 35 Cc 
—-——§,-68-D — See Ibid, g. 68-C 























Mad 35 B 
ZS. 68-F — - Application by a new private 
permit holder — Route intra-regional ani ex, 
cluded from, purview of the scheme — Ncthing, 
prohibits R. T. A., from granting a fresh- stage. 





-§.-30 read with R.'55 — Mining’ lease — 


Motor Yéhicles Act (contd.) 
carriage permit to a new private permit holder 
Madh’ Pra 18 

2G 94 (1) — See Thid, S.: ‘110° 

Orissa 21 B. 
S. 95 (1) (b) @) read with S, 2 (24) — 
Publie place — Meaning. of — Accident taking 
place in private place — Insurance Company, _ 








held not Hable Orissa 21 A. 

Ss. 110, 94 (1) — Faidito of Claims 
Tribunal —- Not limited to compensation ,aris- 
ing out of accidents taking placė“in ‘public 
places Orissa 21 B 


S. 110 —~- Payment of interest’ — Order 
granting or refusing interest has to-he a. reason- 








ed orders Orissa 21 -D 

S. 110A -—— Accident occurring - prior to 
constituzion of Claims Tribunal ~—- Jurisdiction 
of Civil Court SC - 237 





S. 110-A — Compensation — ‘Tribunal cal- 
culating loss of benefit for 15 years in case ot 
deceased aged 88 years — Compensation direct: 
ed to‘ be calculated at least for 22 vears 

- Orissa 21 a 


MUNICIPALITIES ` 


—Bihar and‘ Orissa Municipal ‘Act (7 of 1922) 
Ss. $39-Ka, 339-Kha — Powers ‘of Munici- 
pal Education ‘Officer Pat, 53 A 
5. 389-Kha —'See Ibid, 8. 339-Ka 


Pat 53 A 
— Calcutta Municipal Act (83 of 1951) 


Ss. 378, 379, 380 read with Sch. 16, R51 
— Revised, building application form as approv- 














ed by Corporation ‘on 25-3-1968 —. Parti- 
culars required to'be furnished by licensed 
building surveyor — Corporation is within ` its 
rights tc ask for these particulars. Cal 44 
—-—-S. 379 —- See Ibid; S. 378 Cal 44 . 
—§. 380 — See Ibid, S. 379 Ca] 44 
Sch. 16, R. 5I — See Ibid, S. 378 : 
Cal 44 


~-Delhi Municipal Corporation Act (66 of 1957). 
——S. 120 — See Civil P. C. (1908), S. 11 


Delhi 43 B 
——§, 199 m~ See Civil P. C. (1908), O. 22, 
R. Il Delhi 43 A 
—S. 169 — See Civil - P. C, (1908), O. 22, 
R. dJi : Delhi 43 A 
—Tamil Nadu District Municipalities Act 6 
.. of 1920) 





Ss. 216,-317 and 339 -—~ Scope — Cons- 


truction of building without sanction — . Final 
order under S. 216 (8) for demolition — Failure 
to comply —- Executive authority can still take 
action under general provisions of S. 339 

Mad 50 A 
a 317 ~> See Ibid, S. 216 Mad. 50 A 
——S§. 339 —— See Ibid, S. 216 Mad 50 A 


—U. P. Town Improvement Act (8 of 1919) | 

Ss. 4 and .8 — Trustees appointed in 1968 
—. Term of office commencing in 1966 after- re- 
peal of the Act — Framing of Scheme by the 
Trustees valid SC 417 A 
S. a — See Ibid, S. 4 SC AMT A 











Orian Factories (Recruitment and Conditions 
of Service of Class II Personnel) Rules, 1956. 
See under :Indian- Ordnance, Factories (Recr vite 


ment. and. Conditions of Service of Cl - 
sonnel) Rules, 1956. P HIT 
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Crea, Hindu Religious Endowments Art (2 of 


——S$. 41 — Hereditary trustee -—- Proof of 
unnterrupted devo:ution of hereditory right from 
‘ince of the founder cf the institution is neces- 


sary Orissa 38 
PANCHAYATS 


-—U,. P. District Boerds Act {10 of 1922) 

——S. 90 (1) (b) — Expression “pending en- 
= quiry into his conduct” — Meaning of. Order 
-in Civil Misc. Writ No, 5060 of 1974 (Alaha- 
ba3}, D/- 18-11-1974, Reversed All 62 


—U. F. Kshetra Samitis (Election of Pramukhs 
` må Up-Pramukhs and Settlement of Election- 
Msputes) Rules (1962) 
-—&Ł. 37 (b) —- See Ibid, R. 41 (2) Al 79 
——Rr. 41 (2), 37 b) — Abatement of elec- 
icon petition —- Death of successful petitioner 
{respondent in appeal) during pendency of ap- 
; if and how far appeal must be allow- 
ed . All 79 


Padnecship Act (9 of 19323 
——S. 19 — Rights of third party —- Partner 
as:igning pronote in excess of implied authority 
— Suit by assignee on pronote —~ Right of 
defendant-debtor to assail legality and validity 
of assignment Delhi 63 A 
S. 19. (2) — Restrictions contained in sub- 
sez. (2) — Not absolute Delhi 63 C 
——§. 19 (2) {9 — Authority to relinquish 
claims — Partner assigning pronote in excess of 
ir plied authority — Other partners subsequent- 
ly ratifying assignment — Validity of assign- 
e2nt Delhi 63 & 
Pciua Improvemert (Disposal of Land) 
Rules (1957) 
dizectory 
Penal Code (45 of 1860} 
——S§. 53 — General principles as to punish- 
ment — See Criminal P. C. (1974), S. r ija 


——§, 161 — See Prevention of Corruption Act 
(1947), Ss. 5 (2), 5 (1) (d) SC 294 C 
—S§, 300 





Trust 


Whether mandatory or 
Pat 50 A 


— Murder — Evidence — Sufi- 
ciency of SC 345 A 
——§, 802 — Death sentence — Propriety. 
l SC 345 B 
—~—§, 302 — Conviction of one of the accused 
Out of some — Conviction based on the testi- 


away of sole witness -— FIR by witness men- 
toning only accused as assailant while medical 
evidence, indicating more than one assailant — 

>rsion changed in evidence — Conviction held, 
could not be justified. 1975 Cri LJ 798 (Mad), 
Reversed SC 388 A 
—-——§. 302 — Sentence of death — Conviction 
based on testimony. of a sole witness —- Appre- 
Giation of evidence. 1975 Cri LJ 798 (Mad), 
Reversed. SC 383 8 


Preoedents 
——Doctrine of stare decisis SC 410 8& 
—— Orders of Statutory Tribunal — Judicial 
rcview — English Law —~ Persuasive value 
l 425 C 
Prevention of Corruption Act (2 of 1947) 

——S§s. 5 (2), 5 (1) (d) — Accused police offi- 
cer — Prosecution witnesses proved to be pimps. 
and facing trial — Prosecution’ witnesses 


held’ 


Prevention of Curruption Act (contd.) 

‘had motive to falsely implicate accused 
ia l SC 294 © 
Nr ay of Food. Adulteration Act (87 of 


———-S. 2 (1) (f) — Expression “insect infested” 
Includes. infestation even by dead insects, (1971) 
73 Punj LR (D) 101, Reversed SC 394 A 
~———Ss. 2 (1) ( and 13 — Mere insect infesta- 
Hon is aot sufficient to hold the article as ‘adul- 


terated” ~~ Further proof that the article was 
unfit for human consumption is a must 

C 394 B 
-5 2 (1) () — Applicability of sub- 


clause (f) to an article in respect of which no 
minimum standard of purity is prescribed. Ob- 
servations in 1973 Cri LJ 433 (Delhi), Ov ~ 
ed i SC 394 C 
——Ss. 7 and 16 — Prevention of Food Adul- 
teration Rules (1955), App. B, Item A-01.01 — 
“Aerated water” containng 0.38 per cent su- 
crose or rio sucrose. if can be condemned as 
adulterated — Cri. Revn. No. 453 of 1971, 
D/- 21-5-1971 (Punj. and Har.), Reversed 
SC 281 
9S. 18 — Report of public analyst that the 
article was unfit for human consumption — Evi- 
dentiary value — See Ybid, S. 2 (1) (9 
SC 394 B 
mS, 186 — “Aerated water” containing 9.38 
per cent sucrose cr no sucrose, if can be con- 
demned as adulterated — Its seller if guilty of 
effence punishable under S. 7 read with S. 16 
~~ See Ibid. S, 7 SC 281 


Prevention of Food Advulteration Rules (1955) 


App. B, Item A-01.01 — “Aerated water” 
containing 0.88 per cent sucrose or no sucrose, 
if can be condemned as adulterated — See 
Prevention of Food Adulteration Act (1954), 
S. 7 ~ SC 281 





Provincial Insolvency Act (5 of 1920) : 
amen, 15 (1) — Who may appeal — “Any cre- 
ditor” and “person aggrieved” —- n are 
.- + Bem 5$ 
Provincial Small Cause Courts Act (9 of 1887) 
S. 17 (1), Proviso —- Compliance of - 
What amounts ` to — Whether application for 
and obtaining of, prior permission for furnishing 
security if essential to maintainability of appli- 
cation for setting aside ex parte decree 

Cal 52 A 
mn, 93.—-Suit for recovery of rent — Tenant 
challenging title of plaintiff—-Written statement 
merely disclosing that a dispute is pending be- 
tween plaintiff and the Vendor — Held merely 
on account of that dispute it could not be said 
that in the suit there was a complicated dispute 
about title of property Bom 52 
——§, 25 read with S. 7 — Revision — Order 
of Small Cause Court — Revision application 
under S. 115, Civil P. C. — Not maintainable 
~~ But High Court can convert it as one 
under S. 25 of the. Act and deal with it 

Cal 52 B 

PUBLIC SAFETY i 
Maintenance of Internal Security Act (26 of 
1971) i l 


— 





-——§, 8 —- Representation by. detenu — Con- 
sideration of ——' Delay — Effect — Gap be- 
tween receipt of representation and its disposal 
by Government, held, was satisfactorily ex- 
plained = Detention could not be held to he 


tw mows Te 
- « 

s 

= 


f 


}- 
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Public Safety — Maintenance ‘of Interna] Secu- 
rity Act (contd.) 

invalid on ground of undue delay =- ILR 

(1975) Cut TAL, Reversed SC 456 


Punjab Electricity (Duty) Act (10 of 195€) 

—~—S. 3 (as applied ‘to Haryana) -—~ Discrimi- 
nation in ‘duty on demand charges in Heryana 
during power cut period, between steel “fcrnace 
owners and arc furnace ‘consumers — Ast. 14 


of the Constitution not hy a ~— See also 
Constitution of India, Art. 14 ‘Punj 59 E 
———-§. 3 — Power cut in Haryana on the erders 


of the State Government — Right of Boerd to 
charge demand charges in accordance with sche- 
dule of tariff. not affected Punj 59 A 
——§, 3 -~— Rule 3 of the Rules framed sander 
S. 18 is not ultra vires S. 3 Punj 39 D 
Ss. 3 (1) (iii), 13 — Two part tariff system 
— Electricity duty on demand charges curing 
power shortage period — Not illegal 
Punj 39 C 

S. 13 (as applied to Haryana) — See 
(1) Ibid, S.-3 Punj £9 D 
(2) Ibid, sS, 3 (1) Gi)  Punj 39 C 

Punjab Occupancy Tenants (Vesting of Preprie- 
- ^ tary Rights) Act (8 of 1953) 

‘See under Tenancy Laws. 








at Security of Land Tenures Act (1€ of 
© See under Tenancy Laws. 

Railways Act (9 of 1890) 

mS, 47 —- General Rules framed under, 


A. 48 — Case under old Rule analogous to 
R. 48 —- Re-consignment of goods —- Require- 
ments SC 257 A 
D 72 (Prior to amendment of 1961) — 
Non-delivery. -—— Oil consigned under Risk Note 
Z from Kanpur to Calcutta — 
reaching Calcutta safely, seized by Health Au- 
thorities and destroyed as adulterated under 
High Court orders 


— Railway is not repor- 
sible for' non-delivery SC 257 B 


T Rajasthan Premises (Control of Rent and Evic- 


tion) Act {17 of 1950) 

Sée under Houses and Rents, 
- Rajasthan University Ordinance 
' See under Education. - 
Receivers 

Remuneration of — Princi 
nation = See Civil P., ©. (1908), 


Registration Act (16° of 1908) 

S. 17 (1) (d) — Lease’ ‘for vernacular year 
is not compulsorily registrable. Andh Pre 74 
—§, 57 — -See Evidence. Act (1872), S. 7 


Raj 4G 
Representation of the People Act (43 of 1951) 


——-§, 112 — See Panchayats — U. P. Kshetra 
Samitis (Election of Pramukhs and Up-?ra- 
mukhs and Settlement ` of Election Dispi tes] 
Rules -(1962),:R.:42 (2): © x ‘All 79 
— D 123 — Corrupt Hatice: w- Payment 
made not for inducing to vote but for defeczing 
to nang Congress is not a corrupt practice 

Sc. 271 E 
—s$. 123 mm Corrupt practice — Gift or pro- 





les or determi 
40, R. 1 
Kan: 27 





mise of ‘gratification for working for the person 
does not amount to gift. for inc ucing to vote a 
; 275 ¢ 


——§, 129 — Promise to ccna mank a hoste} for- 


a particular community if ‘voters vote for the 


Goods, after 


whether demarcation made by S. 


Representation of the People Act (195) (contd) 
Promisor — Voters having no knowledge ot 


‘promise — Action does not amount to bribery 


=< SCZ D 
——S§. 128 0) (B) (bj. - —» Bribery — Meaning 


— Payment to a third person with view that he 
induces other person to vote for bribe giver — 
Not bribery on part of person paying money ==" 
Receiving money is, hawever, bribery on part of 
person Sea te mo SC 271 A 
—-§. 129 (4) — Corrupt 
tion as to speeches .and -pamphlets by respon- ` 
dent attacking character. and conduct of appel- 


lant — Considerin ne antecedents of appel 
lant, respondent held had good reason to bé- 
lieve imputations to be true SC 460 


Requisiticning and Acquisition of tromovable. 
Property Act (80 of 1952) 





tion for requisitioning property, S. 51 and not 
S. 43 of T. N. Court-fees and Suits Valuation - 
Act applies to memorandum of -appeal — See 
Court-fees and Suits Valuations — T. N. Court- 
fees and Suits Valuation Act (1955), S. oe 

Ma 


Rules for Administration of Justice and Felice 
in the Naga Hills District, -1937 

R. 34 — Powers of appellate Court 

Though Civil P. C. does not apply to Nagaland, 

by virtue of R, 35, appellate Court has power 

to take additional evidence, if justice of a. case 

demands either suo motu or at instance of- par- 





renren 





ties i Gauhati 19 A 
Rr. 34, 35 — Posen of Appellate Court 
— Appellate Court has power to make spot ins- 


pection in presence of both parties or their re- 
presentatives —— Not necessary to make memo- 
random of loca} inspection Gaukati 19 B 
R. 34 — Order imposing penalty for alleg- 
ed offence af violation of prohibitory order — 
No notice to show cause as to why penalty | 
should notbe levied issued to offenders — No 
charge for offence ed — No procedure of 
law. followed — Order not sustainable - 
Gauħati 19 C 
R. 34 — §, D. O. demareating bouidary 
between two villages in accordance with direc- 
tions of earlier Deputy Commissioner — Appeal 
against that order — Appellate n examining 
O. was im 
terms of directions —- Question of res judicata 
does not arise Gauhati 19 D 
R. 35 — See Ibid, R. 94 
 Gauhati 19 AB 


Sale of Goods Act (3 of 1930} 











= ——S§. 37 — Power cut in Haryana aad by 


State Electricity Board as ordered by -the State 
Govemment — Right of Board which was folk. 
lowing two-part tariff system, a charge demand 
charges, not affected; — S. 37; not applicable. 
— See pane Electricity - (Duty) Act Oh 
S. 3 Punj 39 


'’ SALES TAN 


—Bombay. Sales Tax Act (9 of 1953) 
S. 15 iÐ —— Dissolved partnership — Whe- 
ther can be assessed —- See Salas „Tax — Bom-. 
bay Sales Tax" Act (1959), :S. I8- SC 319 A. 
—S. 26 3) —. pee partnership — Whe- 
ther can’ be assessed —— See Sales Tax — Borm- 
bay Sales Tax Act (1959), S. 18° 

' SC J319- A 





5 


-~ 


practice — Allega- _ 


S. 11 — Appeal under, against compensa- i 


A 
a y 
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Sales Tax (contd.) 

~—-Bombay Sales Tax Act (1 of 1959) 

Ss. 18 and 19 (8) — Bombay Sales Tax 
Act (3 of 1953), Ss. 26 (3). 15 (1)—Assessment 
of dissolved firm on its pre-dissolution turnover 
is permissible under bota the Acts SC 818 A 
——S. 19 (8)-— Dissolved partnership —- Whe- 
ther can be assessed —- Assessment of dissolv- 
ed firm on its pre-dissolution turnover is per- 
missible under both the Acts: —- See Ibid, 
S. 18 . SC 313 A 
—Central Sales Tax Act (74 of 1956) 


——Ss. 2 {b}, 2 (dd) — Dealer — Does not in- 
clude all kinds of agent buz includes del credere 
agent or a mercantile agent doing business of 
buying, and selling goods as a principal vis-a-vis 
its customers SC 357 


——S, 2 (dd) — ‘Place of business’ -— Assessee 
company doing business of selling agent for 











undisclosed principal — S. 2 (dd) cannot be in- 
‘voked — See Ibid, S. 2 (b) SC 357 
Ss. 8 (a), 4 (2) (b) and 9 — Sale in the 
course of inter-State trade or commerce — Con- 
ditions to be sayy ont C 410 C 
S. 3 (a) — Sco SC 410 D 
———§, 4 (2) b) — Ta ibid, S. 3 (a) 
C 410 C 
——S. 5 (1) — Sale whethér occasioning ex- 
port SC 410 A 
SC 410 C 


——S§. 9 — See Ibid, S., S (a) 
——S. 10 — Imposition of penaity for delay in 
filing return under the Ast —: Held illegal — 
1974 MPL] 639, Reversed on this point 

SG 410 EÈ 





Specific Relief Act (47 of 1968) 


S. 16 (c) — Suit for specific performance 
— Failure on the part of plaintif to plead and 
prove his readiness «nd willingness to 
form his part of contrect —- Effect 
—§. 20 — See Civil P. C. (1908), S. 151 
Aah "Pra 50 
-——S, 22 (2), Proviso — Application for amend- 
ment of plaint — Amencment sought for relief 
of possession after passing of decree’ -— Main- 





tainability Delhi 56 
—S. 38 — Extingnishment of usufructuary 
mortgage — Proper remedy is to file a suit fer 


recovery of possession or not a suit for per- 
manent injunction —- 8. A. No. 175 of 1963, 
D Di 6-12-1971 Onea. ` Reversed : 
Orissa 31 

39 — Snit- against co-sharer for declara- 
tion S joint title and possession —~ Inclusion 
of prayer for mandatory injunction for demoli- 
tion of structures made during suit, by way of 
amendment — Permissibility — See Civil P. C. 
1908), O. 6, R. 17 Cal 58 A 


Succession Act (39 of 1925) 
S. 119 — Will — Devisee given: vested in- 
terests subject to. life interest of testator’s wite 
-— Devisee dying before obtaining possession 
of properties bequeathed — .Effect 

Raj 40 G 


——-S, 333 — Assent of executor — What cons- 
titutes — Registered deed not required 


Cal 62 
Tamil Nadu Agriculturists Pelief: Act (4 af 1988' 
See under Debt Laws. 
Tamil -Nadu Court-fees md Suits Valuation Act 
(14 of 1955) 
_ See under Court-fess ‘and Suits Valuations. 


t 








Tamil Nadu District 
1920) , 
See under Municipalities. - 

ey Inaras (Supplementary) Act (81 of 


Municipalities Act (5 of 


See under Tenancy Laws, 
TENANCY LAWS 


—A. P, (Andhra Area) Estates (Abolition and 
Conversion intc Ryotwari) Act (26 of 1948) 


S. 15 — Whether particular land is pri- 
vate land — Determination — On facts and 
circumstances of case landholders held entitled 
to patta under S. 15 — See Tenancy Laws — 
A. P. (Andhra Area) Estates Land Act (1908), 
5. 3 40) Andh Pra 51 (FB) 


~~A, P. (Andhra Area) Estates Land Act (1 ot 
1908) 





——~$s, 8 (10), 185 — Whether particular lard 
is private land —— Determination — Presumption 
under S. 185 —- Rebuttal of — On facts and 
circumstances of case landholders held entitled 
to patta under S. 15 of Estates Abolition Act 
Andh Pra 51 (FB) 
-D 185 —- Whether particular land is pri- 
vate land — Determination — Presumption 
oe S. 185 — Rebutta) of -— See Ibid, S. 3 
(10) Andh Pra 51 (FB) 


E Tenancy and 
(Vidarbha Region) Act (99 of 1958) 


~———-§, 6 -— See T, F. Act (1882), S. 76, 
Cls. (a) and (e) Bom 61 


—Jammu and Kashmir ‘Consolidation of Hold- 
ings Act (5 of 1962) 


S. 8 --- Jurisdiction of Consclidation Tehsil- 
dar ~~ It is exclusive and not concurrent with 
Civil or Revenue Court or any specs: under 
any other law . J} and K 2A 
-Punjab Occupancy Tenants (Vesting of Pro- 
prietary Rights) Act (8 of 1953) 
ee Q e Occupancy tenants — Concurrent 
finding as to ~~ No interference by Supreme 
Court SC 447 
E Security of Land Tenures Act (19 of 
53) 


S, 6 — Order by Collector excluding certain 
portion from area declared as surplus area of 








fandholder -~ Interference under Art. 226 of 
Constitution — See Constitution of India, 
Art, 226 l SC 232 A 
Fan] Nadu Inams T E Act (31 
_ of 1968) 
rome S, 5 = See also Constitution . of India, 
Art... 226 . Mad 54 B 
mD. §& — Tribunals power under — If ex- 





tends to deciding whether land in question is 
non-ryotwari. W. P. No. 8795 of 1969, D,- 
25.3- 197] (Mad), Reversed Mad 54 A 


—U. P, Imposition of Ceiling on Land’ Holdings 
(Amendment) Act. (18 of 1978) a 


~——§, 19 (1) and Proviso —- Import. of S. 19 
(1) — Proviso is in thé ‘nature of a: procedural 
provision SC 443 


go Bengal Estates Acquisition Act (1 of 
Bag | 
. 5-A — See Ibid, Cal 46°C 


S. 44 
aa 6 (1) a — Word ‘obligation’: in expres- 
sion “or other legal obligation” —- Meaning — 


a ae 


Agricuitural ‘Lands - 


bo 


-SUBJECT INDEX, A. I. R. 1976 FEBRUARY 1% 


Senay Laws —. W. B, Estates Acquisition Act 
conta.) . ' : 

Word'does not contemplate oral duty — 
Simple. ownership of land by Déity witheut any 
legal obligation —— Exemption. from asszssment 





cannot be obtained Ca. 46 A 

-Ss. -44, .45-A, 45 and 5-A —- Finaly pub- 
lished record of rights —- Lands belonging to 
Deity recorded as non-assessable — Eevenue 


Officer empowered under S5. 45 can correct: èn- 





tries and assess rent Ca. 46 C 
; S, 45 -—- See Ibid, S. 44 Ca 46 C 
——S, 45-A — See Ibid, S. 44 Ca. 46 C 
‘Tort i 
Malicious prosecution — Initiation ef pro- 





ceedings under S. 145, Criminal P. C. by defen- 
dant — Tank in which plaintiff has lease rights 
of fishery attached by S: D. O. — Hiaintitt 
suffering loss thereby -— ‘If suit for such loss 
is maintainable against defendant Orissa 47 
Negligence —- Defence of contributory neg- 
figence could not be a bar to an action in o 


Transfer of Property Act (4 of 1882) 
——S. 40 — Contract of pre-emption — Provi- 











sions apply Ker 22 B 
Ss, 41, 58 — Benami Transaction —- Onus 

of proof — Principles of — Motive — Proof ot 

— Necessity Gauhati 24 A 
S. 53 — Benami Transaction — Orus of 

proof — Principles of — Motive — Proof of 

— Necessity — See Ibid, S. 41 

n ' Gauhati 24 A 


S. 59-A — Right of subrogation — Who 
‘has — Purchaser of equity of redemption im exe- 
cution of money-decree — Not a ‘mortgagor 
under S. 91 (a) — He can be subrogated — 
See Ibid, S. 92 Mad 44 
—S, 63 — Accession to mortgaged preperty 
— Right of mortgagor — Extent of 
l Kant 21 A 
S, 63-A — Improvements to mortgaged 
property — Value of--~ Concurrent findirgs as 











to — Interference-in second appeal — Apolica-, 


bility of -§. 63-A Kant 2] B 
S. 76, Cls. (a) and (e) — Mortgage with 
possession of agricultural land — Tenancy legis- 
lation to grant greater protection to lessezs of 
agricultural lands on the anvil, at the time of 
mortgage —- Mortgagee as per deed, required 
to cultivate land himself and appropriate  >rops 





“LIST OF CASES OVERRULED, REVERSED AND D 
: IN A. L R. 1976 FEBRUARY 


= Dissented from in: Not F. = Not followed in; 


Diss, 
Revers. 

ALLAHABAD l 

41963) F. A. No. 252 of 1963 (Al) — Revers. 

y AIR 1976 SC 461 A, B, C. 

AIR 1972 All 200 (FB) — Revers. 


SC 331 A, C, D. ` 
(1974) C. M..W. No. 5060 of 1974, D/- 18-11- 
1974 (All) — Revers. AIR 1976 All ©. 
(1975) Cri. Revn. No. 91 of 1975, D/- £4-1- 
1975 (All) — Revers. AIR 1976 SC 370. 
ANDHRA PRADESH 


. (1974) Writ Appeal No. 626 of 1974, D/- 12-9- 


1974 (Andh Pra) — Revers. AIR 7976 
SC 437. l Da 
(Feb) 1976 Index/2 : i e 


AIR 1976 .- 


Transfer of Property Act (contd.) 

towards interest —- Mortgagee leasing out pro- 
perty instead of: cultivating it himself — Rights 
of lessee Bom 61 
S. 91 (a) — Right of subrogation —. Who 
has — Purchaser of equity of redemption in 
execution of money-decree -—~- Not a ‘mortgagor’ 
under S. 91 (a) —- He can be subrogated -—— 
See Ibid, S. 92 | “Mad 44 
Ss. 92, 59-A and 91 (a) — Right of subro- 
gation — Who has —- Purchaser of equity ot 
redemption in execution of money-decree — Not 
a ‘mortgagor? under S. 91 (a) — He can be 











subrogated Mad 44 
--§. 106 — Notice terminating tenancy — 
Expression “hereby” used in notice means 
“through this notice” “and not from today” ° 
Ker 26 

——-§, 106 — Notice of termination of tenancy 
— Interpretation of —— Expression “hereby ter- 


minates” Raj 56 G 
———-§, 111 (h) — Ejectment notice — Unambi- 
guously requiring tenant to vacate house and 
give possession on expiry of 80 days after re- 
ceipt thereof —— Default to result in ejectment 
suit also clearly indicated — Notice is valid 


i All 70 
U. P, Co-operative Societies Act (11 of 1966) 
See under Co-operative Societies, 
U. P. District Boards Act (10 of 1923) 
See under Panchayats. 


U. P. High Courts (Amalgamation) Order (1948) 
See under High Court Rules and Orders. 

U. P. Imposition of Ceiling on Land Holdings 
(Amendment) Act (18 of 1973) 

See under Tenancy Laws. 

U. P. Kshetra Samitis (Election of Pramukhs and 
Up-Pramukhs and Settlement of Election 
Disputes) Rules (1962) 

See under Panchayats. 


U. P, Town Improvement Act (8 of 1919) 


See under Municipalities. 

West Bengal Estates Acquisition Act (1 of 1954) 
See under Tenancy Laws. 

West Bengal Premises Tenancy Act (12 of 1956) 
See urder Houses and Rents. 


Words and Phrases 





‘Obligation? — Meaning “Cal 46 B 
—— Similar” —— See Income-tax Act (1922), 
S. 23-A, Expl. 2 SC 255 B 


——~“Such” — See Contract Act (1872), S. 206 
Mad 55. 


ISSENTED FROM. ; 


Over. = Overruled in; 
== Reversed in ee 
BOMBAY- ; 
AIR 1972 Bom 249 — Revers. AIR 1976 SC 
309. 
CALCUTTA 


AIR 1981 Cal 676 (Pt. D) = 35 Cal WN 361 
_ (SB) — Diss. AIR 1976 Mad 55. n 
(1947) 51 Cal WN 563 = ILR (1948) 1 Cai 81 

— Not. F. AIR 1976° Raj 56 D. 
AIR 1955 Cal 626 (Pt. CO) = 97 Cal LJ 9 — 
Diss, AIR PD ri 19. 


EL 
1869 Ace C] 12 (Delhi) — Over, ATR 1978 
= SC 287 A. 


). 
: 1974 MPLJ 639 
410 E. 
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Delhi (contd.) 


a971) 73 Pun LR (D) 101 — Revers. ‘ASB 


1976 SC 394 A. 
(1971) Criminal Appeal No. 151 of 1978, 
D/- 9-3-71 (Delhi) — Reves. AR 4876 


SC 294 E.. 
AIR 1972 Delhi 182 — Revers. AIR 1978 SC 
287 A. 


Observations in 1973 Cri LJ 433.= 
2 Delhi . 681 — Over. AIR 2978 SG 


.894 C. 
1975 Tax LR 865 = (1975) 39 ITR 391 (Delhi 
— Over. AIR 1976 SC 487. 


GUJARAT 
(1971) Cr. Appeal No: 219 of 1970, H 12-114- 
1971 c — Kevers. ATR 1978 SE 
268 C- -. , 
KERALA 
AIR 1976 


1972 Tax LR 990 (Ker) — Revers, 
SC 348. 


1973 Tax LR 1898 = 94 ITR 113 (Kez) a 
Over. AIR 1976 SC 343, 
MADHYA PRADESH 


AIR 1961 Madh Fra 295 = 1961 Jab LE T19 
— Over. AIR 1976 SC 237. 

AIR 1964 Madh Pra 133 (Pt. A) = 1982 jab 
LJ 661 — Over. AIR 1976 SC 337. 


AIR 1972 Madh Pra 8 = 1971 MPLJ 916 — 


Over. AIR 1976 Madh Pra 21 (FB). 
AIR 1973.Madh Pra 179 (A) = 1973 MPLI 
534 —. Over. AIR 1976 Madh Pra al 


(FB 
— Revers. ‘AIR 2978 sc 


MADRAS 


AIR 1936 Mad 707 = ILE (2987) Mad 23 —. 


Not. F. AIR 1976 Raj 56 D 
AIR 1954 Mad 368 
L] 742 — Over. AIR 1976 Mad 38. 
AIR 1964 Mad 487 = (1935) 
— Diss. AIR 1976 Ker 28. 
a) 74 SaD (Mad) — Revers. AIR 1976 
C 2 


2 


ERRATA 


ILR (1978) ' 


(Pt. A) = (1958) 2 Mad 
1 Mad L} 310 


Madras (contd.) 
(3871) W. P. No. 8795 of 1969, D/- 25-3-1972 
rs. AIR 1976, Mad 34 A. 


3187S Cri LJ’ (Pt. r (Mad) — ; Revers, AE 
19786 SC 883 A, B ! 
MYSORE : 
ATR 1988 Mys 823 = (1967) 2 Mys mA 85 — 
Held net good law in view of A 1962. 
SG 53 AIR 1976 Delhi 43 B. ` 
i ORISSA 


asst) F. A. No. 43 of 1961, D/- 14-12-1963 


Orissa) -— Over. AIR: 1976 Orissa 32 A,- 
= 83 Cut LT 13 — Over.. 


B. 

AIR 1887 Orissa 41 
` AIR 1976 Orissa 32 A, B. 

PADE N À. No. 175 of 1963, D/- 6-12-1972} 


(Orissa) — Revers. AIR 1978 Orissa 31. 
ILR (1975) Cut 141 — Revers. AIR 1978 3C.. 
PATNA ` 


ARR 1982 Pat 489 — Diss 
82 A, B. 


AIR 1976 Grissa. 
ARR 1970 Pat 172 (Pt. A) = 1969 BLJR 919. 
AIR 1976 SC 2 37. 


~— Over. 
2940 1 Lab IC 907 (Pat) — Partly Revew. ALR 
1978 SC 283. 


JAB 
AIR Piers Punj 297 EFB) -l Revers. AIR 1976- 


CH Cri. Revn. No. 453 of 1971, D/- 21-5- 
1971 (Punj) — Revers. AIR 1976 SC 281.. 

(3974) C. W. No. 1039 of 1974, D/- 2-4-1974- 
(Punj) — Revers, AIR 1976 SC 876 A, D.. 

ial We Cri. Appeal No. 1325: of 1974 and Mur- 

der Ref, No. 59 of 1974, D/- 25-4-4975- 
. (Pumj) — Revers. AIR 1976 SC 3238. 
RAJASTHAN 

ARR 1959 Raj 162. = ILR (1959) 9 Raj 515 — 
Diss. AIR 1976 Ker 22 A. 

£888 Lab IC 607 (Raj) — Revers. AER 1876 
SO 277 A. 


MISCELLANEOUS 

BE B. C. T. R. ale 60 of 1974, D/- 3-5-1875- 
D. G. B. C. of India) — Revers, 

1976 $C ibe 


AIR 1978 SO 188 Gen) : 


At page 194, Gol. 1. 
(i) For the words ‘Judgment of the Cour? 
was delivered by” read * ‘Julgments of the Court 


were delivered by” 
{i} For ‘Chandrachud J? read “Chandrackud,. 
3. (Om behalf’ of himself and Bhagwati, J.)” 


AIR 1979 AE 42 Gen.) 


Short Note Point A—For ‘Provincial Smal} 
Cause Courts Act (1387), Section F Read Pro- 


l _ vincia] Small Gause Courts Act (1887), S, LY 


“pal Add at the end of Short Note (U, P. .Givi3 
Laws {Amendment) Act (37 ef 1952) S. I5.) 


ARR 


™ 


sj 


INDEX TO JOURNAL SECTION 
'A. I. R. 1976 February’ 


Articles 


An Outstamding Example of Lord Den. 
ning. Master of the Rolls. “Changing the 
law’ —(By: R. B. Andhyarujina, B.A. LL. B., 
Advocate, Supreme Court.) 


Right Hon'ble Lord Denning, P.C., Master 
of Rolls, U.-K., Visits India to Deliver 
V. V. Chitaley Memorial Law Lectures 1 


Books Reviewed a 


The Maine Crime & Jati Arnual 
1974 8 


Brett & Melean’s the Criminal Lew & 
Procedure of the Six Southern States of 
Nigeria Second Edition 1974 _ 6 


Building | Society Law: Cases and Mate. 


rials, Second Edition, 1975 10 


Compensation for Compulsory Purckase : 
(Papers from a Conference organised by the 
Law Socjety, The Bar Oouncil, and the Eoyal 
__ Institution of Chartered Surveyors) 10 


Daya Vibhaga; or the Individualisation of 
Communal Property and the Communalisstion 
of Individual . Property in the Mitakshara 


Law 2nd revised Enlarged Edn. 1975 Ce 


Digest of the Gujarat Co-operative Socio. 
. fies Cases. (Decisions of Gujarat Co.operstive 
Tribunal and Gujarat High Court from 1960 
to 1975). 14 


Right Years’ Gujarat Law Reporter 
Digest, 1966-1973 Vol, II (D.Z) 5 


English Land Law, 1975 


Human Rights & Fundamental Freecoms 
(Tagore Law Lectures), 1975 = 23 


Books Reviewed—(contd) 
- fhe Indian Year Book of International 
Affairs, 1974 12 
“The Jungle of Customs Law & Prose. 
dures” 7 
Labour Law Journal Digest, (1966. t 
Volume T (A.D) 
The Law of Arbitration (Concise ae 
Texts) Second Edition, 1978 14 


Law Relating to Accidents (Along with 


Table of Compensation for death and injury 
4 


eases) 1975 
Law Relating to Prevention. of Peod 


Adulteration in: India. Third (Revised = 


Enlarged) Edition, 1975 
Lloyd's Maritime & Commercial es 


- Quarterly: May, 1974 11 


On Guilt, Responsibility and Punish. 
ment, 1975 12 
An Outline of the Duties of The Justiees 
of the Peace in New South Wales. Eighih 
Edition, 1975 13 
Principles of Forensic Ballistics, Part er 


II 
Readings in Uniform Civil Code, 1975 ; 
Sentencing by Courts of India, First Mdi- 
tion, 1975 11 
Tenancy Law in Rajasthan 15 
The Constitution of India. V.N. Shakila. 
Sixth Edition, 1975 -> 3 
The Victims ő 
Whos Who in. Malaysia 1975.76 and 
Guide to Singapore . 15 
Photographs - í r 
Right Hon'ble Lord Denning 1 
Hon'ble Mr. P. R. Mridul, Judge Bombay 


High Court | 16 





AB 
266 
227 
20 


AIR 1976S C 


Other Journals 


re 


.(1975) 2 S C O 840 


2975 U J (SC) 842 
51 Fac li R 379 


979280 


W R 256 

101 UT B 764 © 

2975 SCC (Tax) 
470 
1975 Cri L J 1993 
(1975)2 S O © 482 
1975 U J (SC) 945 
1975) 2 S 0C 617 


175 Cri LR 
(SC) 597 
1975 U J (80) 832 


1975 SCO (Tex) 43% + 


“1975) 2 S 0 0 671 


baa 
a’ 


noe 


1975 U J (80) 987. 


1975 Ori L R 
(SC) 582 
1975 F AO 228 
1975 Cri L R 
(SC) 571 


ae oe ae 


COMPARATIVE TABLE 
(40-1-1976) 
1976 February 


All India Reporter = Other Journals 


AIR 1976 Allahabad 


“AIR 1976 Delhi 


AIR Other Journals JAIR ' Other Journals 
59 te l 35 wee 
62 1975 AllWC 565 | 43 s.. a 
B4 e 50 1975 Rajdhani 
70 pi L R 501 
72 ae 51 = 
ee a = 
85 1975 Aau wos |60 = 
88 HEN 63 , ots 
9LFB1975 All W C1 AIR 1976 Gauhati 
95 i AIR Other Journals 
AIR 1976 Andh Pra ed 
AIR Other Journals | 94 oi 
50 L E | AIR 1976 Gujarat 
(1975) 2 Andh ATR Other Journals 
W R59 A tee 


1975 Andh L T 322 
FB- 


>et 


65 (1975) 2 Andh Pra 
L J (HO) 79 as Other Journals 
1975 Andh LT 473 | a ae 
70 1975 Andh LT 289 | 55 v 
74 (1975) 1 Andh Pra | 97 Di 
L.J 372 99 ade 
. 1975 Andk LT 190 | 30 teas 
1976) 2 Andh 
PUREE aie AIR 1976 
15 ‘ i Karnataka 
77 1975 Andh LT 218] ay Other J l 
78 (1975)2 Anāh , r i ee 
W R171] ig ‘ice 
1975 Andh L F 411| 91 (1975) 2 Kant 
AIR 1976 Bombay |,, 7 #4 900 
ATR Other Journals: | 99 (1975) 2 Kant 
35 sis L J 278 
38 a 30 (1975) 2 Kant 
492 2 -= . LJ26 
52 z 32 "a 
T ne AIR 1976 Kerala 
aes AIR Other Journals 
58 1975 Mah LJ561 | 17 yoR (1975) 2 
61 1975 Mah LJ 508 Ker 98 
1975 Ker L T 580 
AIR 1976 Calcutta | i9 TLR (1978) 9 
AIR Other Jo’ kar 266 
a or Journals | 99 IER (1975) 2 
44 a Ker 709 
26 1975 Ker L T 446 
46 K abs 
52 Sea ae 
55 AIR 1976 Madh Prat 
58 k AIR Other Journals 
60 ids 18 1975 MPLJ 478 
62 eae 1975 Jab LJ 641- 
oe si 20F B1975 M P L J 827 


AIR 1976 J&K 


21FB1975 M PL J 832 
25FB 


era 


‘| 55 


AIR 1976 Madras 


AIR Other Journals 
35 88 Mad L W 639 
36 88 Mad L W 547 
88 88 Mad LW 615 

(1975) 2 Mad 
| LJ 241 
ål 88 Mad L W 754 
42 88 Mad L W 620 
(1975) 2 Mad | 
L J 248 
44  88Mad L W 660 
(1975) 2 Mad 
L J 475 
45 88 Mad L W 584 
` (1975) 2 Mad 
LJ 454 
50 (1975) 2 Mad 
LJ 251 
88 Mad L W 632 
54 88 Mad L W 458 
` (1975) 2 Mad 
L J 50 


(1975) 2 Mad 
L J 257 
88 Mad L W 641 


63 
AIR 1976 Orissa 


ATR Other Journals 
19 Oe ees 
231 (1975) 1 Cut 
. W B 525 
25 ' is 
31 41 Gut L T 1127 
32 ILR (1975) Cut 1042 
88 41 Cot LT > 
LL59A-L162A 
43 ee 
47 ies 


AIR 1976 Patna 
ATR Other Journals 
36 oon 
50 : 
53 
56 
58. 
62 a 
AIR 1976 Punjab 


AIR Other Journals 
38FB eee 
59 


ae 


wre 


AIR 1976 Raj 


AIR ‘Other Journals 
34 1975 WLN 577 ~ 
40 ee 
56 1975 WON 631 
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“Nandi? s 


Civil Ready Referencer 
tedition 1976 , Na hs. 60.00 


Decisions are daily multiplying.” It is difficult evan for the busy practitioners 
to keep pace’ with it. The Courts desire the propositions of law propounded by 
_Advoeates ‘the. sanction of decisions of superior Courts. Valuable time is wasted’ in 

futile search for decisions. 


| This book will be òf immense help to busy practitioners. The bench also may 
test the arguments of lawyers wita reference to decisions. Reference of decisions on 
important statutes would be readily available. The book has no parallel. - Subjects are 
arranged by suitable headings and those are well indexed. The decisions are up-to-date. 


Numerous Supreme Court decisions are cited. The Index is ee and scienti- 
fically arranged. . ; 


‘It is a must for the Judges snd advocates. 


Saha’s 


Marri age and Divorce 
Edition 1976 4 Rs. 50. 00 


Sana’s MARRIAGE & mien gives a complete information on the subject 
supported by up-to.date decisions, both Indian and abroad. The underlying principles of 
all matrimonial reliefs and grounds thereof in the background of the Special Marriage - 
Act, the Hindu Marriage Act, the Christian Marriage Act, the Indian Divorce Act, the } 
Muslim Law of Marriage and Drvorce, the Foreign Marriage Act, ete., have been | 
succinctly dealt with and disenssed, | 


The most outstanding featrre of the book is the author's traversing the entire 
field of Indian law from ancient to mcdern age. The chapter entitled ‘Marriage and 
Conflict of Laws” deals with a subject which has not been discussed by any allied 
publication in India hithertofore. It is essential to the bench, the bar and the publie . 
interested i in this branch of the law. | 


The Companies Act 1956 


Edition 1976 : fis, 30.00 


. 4 


The book containg the text of the Companies Act, 1956 as amended up to 


1 January 1976 with short notes. ™he new rules and several Allied Acts and Rules 
are also added. l ; 








al astern Law House Frivate Ltd. Publishers- 


54, Ganesh Chunder Avenue . and: 
CALCUTTA 700018. | . Booksellers 
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Selected Law Books 


l ' ; 

1, AIYYER: Law of Contempt of Court, Parliament and Public 
Servants (containing commentaries on Contempt 
of Courts Act 1971, and General Contempt Law 
with Chart of Corresponding Sections of 1952 





Place your order with the publishers : 


Act and 1971 Act), 5th Ed. 
2. RAO: Law of Injunctions — In 2 Vols., 4th Ed, 
3. GUPTA: Firearms Ballistic and J urisprudence 2nd. Ed, 
4, AGARWAL : oprni Court Criminal Digest. In 2 Vols. u aa 4 
T í 
o. VERMA : Muslim Marriage and Dissolution, (1971 Ed, l 
with 1975 Supplement) 
$. S. ROW: Court Fees and Suits Valuation Act, (Central 
rie aT (1967 Ed. with 1975 Supp.) 
7, Yearly All India -Criminal Digest 1974 
3. Yearly Supreme @ourt Digest 1974 
9, KRISHNASWAME;: Law of Adverse Possession, 8th Ed, 
9. SANERJER s -Laty ‘of Criminal Appeals and Revision, . 
“Q971 Ed, with 1975 Supplement), 3rd Ed. 
SL R. SHARMA: Law of Mesne Profits. Sth Ed, 
i2. SUBRAHMANYAN & SINGHAL : Contract Act, In 2 Vols., 
ee Ed. with 1975 
pplement), 
id. CONSUL t piece of Offenders ne Aad Rules. (Central 

States}. 3rd Ed. 

14, JAI PRAKASH : Essential Commodities Act, (with upto- 
date Central Control Orders). Srd Ed, 

15. GHANDAX: Law of Notices (Civil and Criminal. With , 

Model Forms) (1971 Ed. with, 1975 Supp), 2nd Ed, 
16, REOTRA : Customs Act (1971 Ed. with 1975 Supp). Srd Ed. 
17. KATIYAR: Easements and Licences. 8th Ed, 
1%, SETHI: Hiadu Succession Act. 5th Ed, 
19. AGARWAL : Privy Council, Federal Court and Supreme 

Court Taxation Digest 1922 —.1974, 

(1922—1972 Ed. with Addenda of 1973 

and 1974 Cases), - 
<8, S5. ROW: Provincial Insolvency Act, 3rd Ed, 

--S$J]. BINDRA: Interpretation of Statutes. ' 6th Ed. 
22. BAGGA: Labour Manual (containing about 70 Labour 

l , Acts and Rules) In 2 Vols. 
£38. ACHAR: Motor Transport Workers ‘Act. (with States 

l Rules), (1970 Ed. with 1975 Supp.). 2nd Ed, 
24, SUBRAHMANYAN: Law of Minors. 2nd Ed.. 

- %5, CHATURVEDI : . Natural and Social Justice. Qnd Ed, 
&6. BEOTRA: Partition Act (with model forms), 2nd Ed, 
&7, SINGHAL : Indian Partnership Act. (with States Rules) i 

(1968 Ed, with 1975 Supplement). 
2g. BINDRA : Hindi : Pleadings and Practice (with about. 
350 Model Forms), 2nd Ed, 
<9, SETHI: Police Acts (Central and States) (1970 Ed, with 
l 1975 Supplement ord Ed, 
<@, AGARWAL: Supreme Court Sales Tax Digest. (Central 
and States)-1950—74 (1950--72 Ed. with 
Addenda of the 1978 and 1974 Cases), 
Sl. SASTRI : Societies Registration Act. (Central and States), 5th Ed, 
E2, BANERJEE: Law of Specific Relief T.L, L, (1971 Ed, with 
1975 Supplement). -` 5th Ed. 
uo, GOPALAKRISHNAN: Law of Wills. ` 8rd Ed, ` 
a4. CHAUDHARI: Art of Writing Judgments (with Civil and 
Criminal model Judgments). 3rd Ed, 
<5. RAO: Law of Agency. 

_€6, DAS: Arbitration Act. 8rd Ed, 
£7, AIYER: Law and Practice of Arms and Explosives. 7th Ed. 
58, ANAND: Constitution of India (1966 Ed. with 1974 

Supplement), l 2nd Ed, 


1976 Rs, 
1978 Rs. 
1976 Rs, 
1978 ` Rs. 
1978 ` Rs. 
1975 Rs. 
1975 Rs.. 
1975 Rs. 
1975 Rs. 
19735 Rs. 
1975 Rs. 
1975 

1975 Rs. 
1975 Rs. 
1975 Rs. 
1975 Rs, 
1975 Rs. 
1975 . Rs, 
1975 Rs. 
1975 Is. 
1975 Rs, 
1975 Rs, 
1975 - Rs, 
1975 Rs, 
1975 Rs, 
1975 Rs. 
1975 Rs. 
1975 Rs. 
1975 ` Rs, 
1975 Rs.. 
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1974 Rs, 
1974 Rs. 
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IN THR OCURSR OF PUBLICATION 

Chaturvedi & Pithisaria’s 
Income Tax Law. : 
SECOND EDITION 1976 IN 4 VOLUMES. 


Vol. 1 ts now available . | Vol. 1 Rs. 96.00 


CHATURVEDI & PITHISARIA hag earned judicial approval. The first edition wad 
exhausted within a span of only the months. Sinca then, there had been persistent 
aud numerous enguiries from all. quarters. Since the Taxation Laws (Amendment) 
Bal, 1973, was on the legislative anvil for about two yaars, the second edition had to 
await its passage. This having been passed on 7 August 1975, the work was imme. 
diately taken up in hand. 


In its’ first adition, CHATCRVEDI & PITHISARIA comprised 3,350 pages. The 
second edition is estimated to‘contain between 4,560 to 4,800 pages. It has, therefora, been 


J @esided that the work should consist of four volumes, each having over 1,000 pages. 


The publication will naturelly take its time. It has been decided that the 
velumes would be released as soon sg each is ready. Vol. 1 is just published. It is 
expested that Volumes 3 to 4 would be anaga within the year 1976. 


THE ORIGINAL ABRANCEMERT in the first edition has been scrupulously 
Wad yabainod i in the second edition. 


THE TEXT of the law hag been brought up to date as on 4 January 1976. 
Tais includes the amendments effected by the Taxation Laws (Amendment) Act, 1975, 
ard the Finance Act 1975. Footnotss indicate the date from which a parncuise amend. 
meet has come into fores. 


THE CHANGE IN LAW Srogi about. by each amendment has besn ex- 
plained in simple language. Wherever found, tha departmental circulars explaining 
fuck changes have been fully extracted. j 


ANNOTATIONS embrace adl the case awk: on the point, right up to I. T. R. 
Vel. 100. Cases from I. T. R. Vol. #01 have also baen given. 


CASE LAW indicates also the year and the name of the Court deciding it. 
‘ Gages from Income Tax Reports, Taxation Law Reports, Taxation and „other law 
reports haye been given. 


DEPARTMENTAL CIRCULARS have keen set at eee places in tha 
anotation portion indicating the departmental] view on the import of the text. 


THE VOLUNTARY DISCLOSURE of Inceme and Wealth Ordinance, 1975, 
_ has been given in Vol. 1, including she rules, circulars, etc., thereabout. 


A SUBJECT INDEX is attached to tha volume of its own contents. 





‘lh Eastern Law House Private Ltd. Publishers: 
54, Ganesh Chunder Avenue, . and. 
“ CALCUTTA 0018 "  Bookseélers 
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A STAR IN THE HORIZON! A MONUMENTAL WORK! A BOOK YOU CANNOT MISS ! 


Supreme Court Criminal Digest, 1950-75 


By S. K. AGRAWAL, ADVOOATE 


(Author of All India Criminal Digest, 1961-1970, and its Yearly Volumes 
Supreme Court Digest. 1960-70 and its Yearly Volumes) 


3rd Edition in Two Yolumes—1600 Royal Pages—Delux Binding—Price Rs. 100/- pex set 


The publication of Supreme Court Criminal Digest may be regarded ag a red letter day 
in the annals of legal literature. 


This is a monumental as well as encycloppedis work which has gained immense popu- 
larity which can be judged from the single fact that three editions have been called for within 
&-short span of five years, 


The frst edition was released in 1971 anc went out-of-print soon after its release, the 
second edition was released in 1972, which also got the same response. Now the third editior 
as above is before you. It is also expected to go out-of-print soon. 


A few reasons why this Digest has gained popularity are as under: 

{1) This is the only Digest which has been przpared after. consulting almost all Law Journals 
reporting Supreme Court Cases and it can be safely said that it digests almost all the oases 
delivered by the Supreme Court of India which is a rare feature. Generally authors prepare digest: 
‘after consulting one or two law reports and since ‘ournals omit some or the other case for want ef 
spase, paper, eto., therefore no other Digest can contain so many cases as this Digest contains, 
Therefore, the Bench and the Bar desire to have tais Digest because they do. not want to miss any 
Sapreme Court Case. 

(2) The Supreme Court has by now covered almost every important point of law, therefore, 
the Bench and the Bar both “prefer to refer to one Supreme Court judgment on a point rather than: 
te refer to the various judgments on that point by different High Courts because the judgment ef 
the Supreme Court is the LAW OF THE LAND. 

(3) Attimes the Judges have to give verdict ox an allied point in order to clarify the judgment 
oa the main point. The judgment given on the allied point is also digested, 

(4) Judgments given on points which are not covered by any statute’ law are also digested 
wader the subject heading. 


(5) The head-notes are in the wordings of the judgments (as far as possible), therefore they 
ean be referred to in Courts. 


Likewise there are such salient features by virsue of which this Digest has become indispens- 
able for the Sench and the Bar, 





The author has become a legendary figure in the legal world for digests.. 
Probably there is no law library in India which is not having some or the other 
‘digests prepared by this author. The author has made his name for preparing- 
classic digests having the following salient features : 

(1) A self-explanatory catchword in shortest form has been given before e every head-note- 

by which the subject-matter of the poznt dealt with becomes clear in a! second. 


(2) After every caichword, a self-contained analytical, precisa and to the poui head- 
note of each judgment is given. 


(3) Maximum cross-references of all Indian Legal Journals are given. 
(4) Parties’ names as in judgments are given. . 


(5) The earlier cases which are overruled, reversed, distinguished, followed, referred or 
explained are mentioned. 


(6) Consolidated Table of Cases giving nanes of parties alphabetically arranged are givers 
at the beginning of each volume. 


(7) Gases under all Central and States Acts are digested. 


Im a nut-shell this book wil] prove to be of great assistance to you in your 
day-to-day need. ; 


Place your orders with:i—- LAW B COOK COMPANY 
é l Sardar Patel Marg, Post Box No. 4, ALLAHABAD. 
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Datta 
on 
The Company. Law 


Second Edition 1976 ks. 120.00 

This edition is as CompLuts, Compact, EXHAUSTIVE and HANDY as could ba 
within its size and incorporates the amendments to the Act, relevant.Rules and Statutes 
having a bearing on the subject. Tha Table of Cases contains 2600 cases and the Index 
has 7200 items which are more thaa any other book of its kind and size has. Case 
references have been to the popular reports easily accessible. Téxts of all the seetions 
‘of the Act have been printed so that reference to old editions on the subject may not 
be necessary. Some of the topics hawe been elaborately discussed with emphasis on fhe 
practical aspect-of the problems tha- are oe in the day-to.day- management of a 
company. 


` COMPREHENSIVE COVERAGE : lines by a leading authority, the 
text contains cross-reference to the Companies Act, Foreign Exchange Regulation . Aet, 
Industries (Development & Regulation) Act, Monopolies & Restrictive Trade Practices 
Act, Rules, Notifications and Procedtre, other allied Acts-and* Rules, ete., ete. 


EXPERT ANNOTATIONS — EMPHASIS ON INDIAN DECISIONS |} 
AND MODERN DEVELOPMENTS ; The annotations are get out section by section $ 


supported by Indian decisions wherewer available. Only in this way can you imme. 
diately refer to specifie provisions of the Companies Aci, 1956, you wish to consult. 
The author has encompassed a wide-scope of material, dealing with such topics as 
abuse of corporate morality, lifting fre corporate veil, convertible debentures, shares of 
no bar value, debentures geared to tse cost of living index,. capital: gearing, valuation 
of shares, takeover bids—the aim being to better explain the more fundamental 
principles of company law. 


PROCEDURE : Wherever hought fit, the procedure has been indicated, the - 
| - relevant Rules with page numbers o the book where the rules have been ‘printed. It 


further: highlights the important cevelopments of vital concern to the cae 
Chartered Accountants, Company Secretaries and Executives. 


HANDY : In one volume: >f about 1700 pages, the book contains a Table of 
Cases with complete references, a simple comprehensive and reliable Index, and eoxe- 
mentaries supported by Indian ard Foreign decisions with roforent to the relevant 
Rules and Notifications. i o 


COMMENTARY AND ANALYSIS BY EXPERIENCED AUTHOR: The 
Author’s other two books —Company Meetings & Resolutions and Company Directors — 
have been found of great utility and have become very popular. With many years’ 
experience ag practitioner and senior lecturer of University Law College, Calcutta, and 
visiting lecturer of Banks and other Institutions behind him and association with 
companies and managerial personnel the author has the necessary insight into yeur 
problems to provide simple and quick answers to the points that need clarified. 


THE BOOK YOU NHED: Ii is the only book of its kind with a pragmatie 


approach, 





Eastern Law House Private Ltd. Publishers | 
B 54, Ganesh Chunder Avenue | and 
‘CALCUTTA 70008 °° > ~- Booksellers 
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Vel. I Volume IT 
Ready for Dispatch ' Fast Progressing 


“Labour Law Journal Digest” 
(1966-1975) - (TWO VOLUMES) 


(With Special Supplement Volume) 
Editorial Committee: 


BR. VENKATARAMAN, M.A., B.L. C. R, PATTABHI RAYAN, BAR-AT-LAW 
Managing Editor, L,L,J. : Editor, L,U J. 
S. VISWANATHAN, B.A,, BL, B. R. DOLIA, B.Sc,, (HONS), B.L. 
i Editor, L.U,J. Editor, LL.. 


_ - Bigest saves precious time and reduces strain hunting for a reference. It is a necessity, It is 
a book of daily reference. In the growing mass of Zase Law one has to have a Digest by One’s side to 
-@ig up a Case or to trace a reference within a short zime. 


. Present L. L. J. Digest suffice the above parpose. It is a positive asset & an individual 
addition to your Library. It is the only key & the Index to Case Law reported in 20,000 pages of 
29 yolames of Labour Law Journal 1966 to 1975. It will soon repay the cost of its purchase in terms 
«wf TIME AND LABOUR saved and HIDDEN CASE LAW REVEALED. : 


ORIGINAL HEADNOTES & ARRANGEMENTS 


i Digest consists “ORIGINAL HEAD NOTES” & SHORT NOTES of “LABOUR LAW 
Jou n. 

It is arranged Alphabetically, Act-wise and Section-wise, Cross references are provided as to 
dezve no point unnoticed. The names of Judges, who delivered the Judgments are also given, Parties 
names are mentioned in each & every case. As the Editors of L. L, J. have discussed the facts of the 
‘Case in the Head-notes, it makes the point fully understandable, Parallel Citations to the other 
Law Reports are provided. Wherever needed, Synopses to the long points are also given to find out a 
ase reference easily. A complete list of Cases—Overruled, Reversed. Not followed, Dissented from 
sete, ete, reported in LABOUR LAW JOURNAL, 1949-1975 is also given in Volume I = 


SUPPLEMENT VOLUME 


L. L, J, Digest (1988-1975). 2 volumes, would be covering 2200 pages. Case Law excluded, 
avyeuld be continued in a Supplement Volume. Th:s volume will also cover the Cases reported in other 
magazines i. e, LABOUR AND INDUSTRIAL CASES, FACTORIES JOURNAL REPORTS, FACTO. 
RIES & LABOUR REPORTS etc, etc. English Case Law is also digested very systematically in this 
Supplement Volume. It will be supplied to all the L, L. J. Digest Subscribers at Concessional Price 
which will be announced later on, l 


An indispensable Publication to the BENCH, BAR, LIBRARIES, FACTORIES, INDUSTRIES, 
ser Lee OES & TRADE UNIONS, Due to scarcity of paper, only limited number of copies are being 
printed, 


BEAUTIFUL PRINTING SUPERIOR PAPER “EXCELLENT GET UP 
Printed Price Postage Extra Pages— 
Rs. 160/. of 2 volumes : App : 2,200 


Price of Supplement Volume will 
Se announced later on, | 
(SOLD ONLY IN SETS : WITH SUPP.) 


SONCESSIONAL PRICE Rs. 450/. ON FULL ADVANCE (Saved Rs. 20/.). 


On Advance Payment of Rs. 150/- both the volumes will be despatched by Regd, Post, Postage 
Free, i.e. a net saving of Rs. 20/- per set (Rs. 10/- Concession & Rs, 10/- Packing & Postage). Remit 
Rs. 150/- immediately by Money Order/Cheque or Demand Draft. Avail the benefit of Rs. 20/. today or 
this concession can be withdrawn at any time by the Publisher. Add Rs, S/- as outstation collection 
charges. 


Place your order & remittance to Sole Selling Agent 
WADHWA SALES CORPORATION 
LAW BOOKSELLERS. 

Dhantoli, NAGPUR- 440012 
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Phone: 3441 — Grams : Document Houses, SIMLA-3. 
(ALE. P INVESTGATION BUREAU?) 1930—41976 
FULLY EQUIPPED with MODERN LABORATORY & LIBRARY 
For. AUTHENTICATED, SKILLED, DEXTEROUS 
nd of mora than 46 ( Forty-six) Years Successful Hapertence 
CHOSL-EERSSINATIONS on Document Examiners and Sallistia Experts 
with NO EQUIVALENT & NOTHING PARALLEL 
deter to: SENIOR CONSLYT. 


SCIENTIFICALLY FORENSIC OPINION UPHELD by JUDGES 
. of the SUPREME COURT of INDIA. 


on Examination of Questioned Doounents: Inks £ Papsy Analysis & Ballistie Experts: 
Dye. BAWA Ro SINGH, PhD, Gold Medaliist, 

a (Great Britain), etc, F. R. M. S. M. R. Bs 8. 
QUESTIONED DOCUMENT. EXAMINER’S HOUSES, SIM A+ Be 








SUPREME COURT NOTES 
(Now running the 18th Year of iis publications ) 


A Fortnightly Journal digesting the decisions of the Suprame Court as soon as they are delivered . 
They give at a glance an idea of what the Court has decided during the preceding fortnight. Aunual 
aubseriptien Rs, 80/-. Volumes for the back years are also ayallable at concessional price. 


Book your orders with the Editor, Mrs. SAROJA GOPALAKRISHNAN 
D-8, Nizamuddin East, New DELHI-110013. 
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` NOW READY FOR DISPATCH | : FOURTH EDITION 1978 
HINDU SUCCESSION ACT, 1956 
by D. H., CHAUDHARI, B.Sc., I.B., Advocate. 


The edition is completely revised, Many new topics are added and case law brought upto date. 


Topics like overriding effect of the Act devolution of Tenancy rights, impact of the Act ea the 
Mitakshara coparcenery share inherited by the son whether ancestral or separate property, mother’s 
share at notional partition, fictional death of a male Hindu after the Act and heirs in such case, Pre-Act 
alienation by the widow and rights of reversioners, effect of alienated property reconveyed to the 

. widow after the Act. Other topics are fully Ciscussed. f 
The changes made by the Act in the Mitakshara Coparcenary, the Tarwad and Sthanam 
preperty have affected the taxation under the Income Tax Act, 1961, the Wealth Tax Act, 1953, The 
Gilt Tax Act, 1958 and the Estate Duty Act, 1953. Case Law taking note of jsuch changes is also given, 


R oyal Size Nicely Printed Well Bound ‘Price Rs, 50/. 
LATHET LAW BOOKS 
HINDU MARRIAGE. ACT, 1955 
“ By. D. H. CHAUDHARI, Advocate 
3rd Edn. with Supplement 1973 Royal Size Pages 470 Rs. 25/. ; 
THE PAYMENT OF WAGES ACT WITH RULES. With Supplement 1972 
By A. 8. DESHPANDE, Advocate 
i Pages 410 Rs. 30/- 
LAW OF MUNICIPAL ELECTIONS IN INDIA 
l By A..S5. DESHPANDE, Advocate 
Royal pages 400 i 2 Rs. 35/. 
Place your order with ` | 
| N. R BHALERAO | a 


Law Book Sellers € Publishers 
492, Shaniwar Peth, POONA - 411030 


Reyal Size 
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Qualify USG 
DOCUMENT EXAMINER 
for a BETTER Future, STATUS & SUCCESSFUL CAREER OF SECURITY 

VERY VALUABLE GENERAL TRAINING COURSE at 
eee OF DOCUMENTS SPECIALISTS 

. (Established : 1930) | 
Reena after partition of the Country ’ 

Prospectua -for Postage stamps of only ninety-five paise, l 
QUESTIONED DOCUMENT EXAMINER’S HOUSE, SIM LAB 
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TELEPHONE: 23113 TELEGRAMS: “EXPERT, NAGPUR” 
ror Expert Opinion & Evidence 


C. T. BHANAGAY 


TRAINED IN ENGLAND ¥ A. F.Se,, B.A., LL.B., F.E.Y.S. (LONDON) 


. Government Consultant For Questioned Documents 
HANDWRITING, FINGER-PRINTS AND BALLISTICS EXPERT AND CRIMINOLOGIST 


=- Ramdaspeth, HAGPUR- 10. 


Phone: 6858 © Grams: ‘Documents’ Indore & 


C. T. SARWATE, B.A., LL.B., F.R.M.S. (LONDON). 
Consultant To Governments of MADEYA PRADESH and RAJASTHAN, 


Consult him on all matters pertaining to Hand-writing, Finger-Prints, 
All aspects of Disputed Documents, Fire Arms Cases. 


Cross-examination of experts undertaken. Of fice photographer sent on request, 

















Office € Residence. Branch Of fice 
15, Yeshwant Colony, 1968, Wright Town, 
INDORE.8. (M. P.) . 2 JABALPUR, Phone: 2520 
Grams: " Feorgetoe” : ' l Phone : 412182 


HANDWRITING EWIDENCE 
By Hi. S. RAMAMURTHI, Handwriting Experi (48 years standing) 
: 8, IU Main Road, Gandbinagar, Adyar, WADRAS : 600020, 

Foreword by the Honourable Mr. Justice G, RAMANUJAM, Judge High Court, Madras 
' Honourable Mr, Justice PA RTHASARATERY, Judge High Court, Hyderabad. 
says the book is indispensable in the conduct of disputed document cases, Price Ra. 30/-. 

Copies from FE. S. PRASAD, Handwriting and Finger Print Expert. 
3 II Main Road, Gandhinagar: Adyar Madras : — 600026. 


& oc ae Se RIEAN = a ER, 
DISPUTED DOCUMENTS? Phone: 565485 


Consult: Pao Ko MEHTA, Examiner, Questioned Documents, 
15-A/33. Western Extension ror, Ajma! Khan Road, Karol Bagh, NEW DELHI- 5S, 


Author of : IDENTIFICATION OF HANDWRITING & ace OF EXPERTS. 











4th enlarged & revised edition, Price Rs. 33.50 
IDENTIFICATION OF THUMB IMPRESSIONS & CROSS- EXAMINATION OF 
FINGER PRINT EXPERTS. 2nd Edition. Price Ra. 15-00 


The Supreme Court & almost all the High Courts bave purchased the books for Judges’ Library- 
Various Courts throughout India send oricincl documents to M, E, MEHTA for opinion. 
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Grams : "EXPERT JAIPUR” - ‘Telephone : 72185 


INTERNATIONALLY KNOWN EXPERT 
. AGAIN AT YOUR SERVICE. 


Prof. B. B. Kashyap 


B.A, Hons.) LLB. (Delh}), ALLA. (U.5.4), F.RMS, {London} 
HANDWRITING & FINGERPRINT EXPERT 


Recently visited New Sootlamd Yard of London and: various Forensic Balenca 
Kaboratories of 16 countries of Kurops, Africa and Asia, i a, England. Denmark, Norway, 
gyeden, Finland, Holland, Belgium, France, West-Garmany, Switzerland, Italy, Grases, 
Kapal, U. A. R, Iran and Afghanistan, whore Kashyap had gone to attend twe 
international Conferences, advanced study and lectures tour. 


Chitaranian Marg, C-Scheme, Jaipur-/. ( Raj.) 











AN A. L KR PUBLICATION 


F ifteen Years’ Digest 
o 1951-1965 
a 


(Civil, Criminal & Revenus) j 
(In £4 Volumes) 


, To make Tho Digest cover the entire post-Constitution period up to end. 
of 1965, cases of -950 havé been included in it. 


A masterpiece of Consolidation % A monumental work 
in A. I. B. tradition. 


A “MUST BUY” FOR EVERY LAWYER. 
A key to the vast mass of case law of the post-Constitution 
period, incorporating all the special features of 


Digesis published by 


. ALL INDIA. REPORTER LTD. 


[] ‘ 
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Phone No.: 33432 ‘Pelegrams: ‘Documents’ Of fice : 259683 po 
CONSULT Nagpur | pane | Resi, ; 441281 | 
SENIORMOST GOVT. EXPERT . T, J. GAJJAR -H. T, GAJJ AR T 
PA, B. DIXIT, man LB | GAdJAR & GAdJAR 
Gout. Ezaminer of Questioned Documents M. P. ean Torme» 
CAN SEND PHOTOGRAPHER j Handwriting Experts 
Near Mecosabagh . High School, Examiner Press Building 
| NAGPUR-4. $8, Dalal Street, BOMBAY-4, 
A. T. BHANAGAY, | | ANIL KUMAR. MATAUR 
e EE Ry aes bod Examiner of Questioned Documents, 
'Ezaminer of Questioned Documenta | _ Forgery Detec Bon: Dagens A 
(Formerly a Govt. Examiner of Questioned | Bo es | 
Documents in Bomb ay State for over 12 years) Medows House, Meédows Street, pe 
339.A, Gandhinagar L. A. D. College Squara Vort, een X => 200I] 
` North Ambazari Road; NAGPUR. . j | Phones Office : 284083 Resi.: 588785 f 
“Forensic Science Laboratory Phone:374)} “BOR Ae eee AND | 
Haqiqat Nagat—SAHARANPUR. U, P. Under. |5 ve =} 
takes Comparison of disputed Finger-Prints& | + | Consult: T., P. PATID, B.A, LL.B. 
Writings, Arcoriaine age of ink-Type-Writing i (Trained in England) 
Machine : Range & Direction of & shot : Use of a ; 
paroler hel ie UP & Sle from India & |. in ices aed aoa S.) i 
broad send original documents’ sD) 
T j j dombay Office Address ‘- 3rd floor, 48, Veer 
| Directors: - : Mariman Road, Fort, Bombay~1. 
A. S NANDA, M.A; K, S, NANDA, B.A, | Azole | Phone 339 Bombay Phone : 252646 
Yy. i Refer your problems of Handwriting—Finger- 
PARMESH WAR DAYAL f io prints requiring Lego-scientific accurate 
Examiner of Questiéned Documents j solutions = Phona : 2686 | 
| Forgery Detection Bureau, | To, ©. BESHAGIBI RAG; pa, Bo. 
Medows House,” Médows Street, | | BAN Dw BeIN a & FIN Siig NT BXPBRTY i 
Fo — å 31£57 Ird. Roa ace APUR-2, (Andh-Pra.? f 
ii wasn ( ae 
- é X R s 
Phones Office AB0B Resi, : 383780 | | EXAMINATION OF EXPERTS, undertaken ra 
Consult f a Phone No, 38502 | 
, Opg i For Finger-printe, Typo, or anything abaus 
y G, 3. PRAKASA RAQ a Contested Document i... CONSULT 


Handwriting é Finger Prini Experi 
34, Madhava Nagar, NAGPUR- 40, ° 


F 


H. L- BADHWAR 


| 
EXAMINER OF QUESTIONED DOCUMENTS, | 
fi 














ixOWs Indian scripts — Devanagari: $12 Sir. Hukamchand Bhawan, Kasia Road 
Telugu, Tamil, Kannada, Urdu & { near Janta Hotel ) INDORE (M. P.) , 
Others. Fees reasonable. ` f Consulied by Govt. Depits.—Eaperience over 97 yrs.) 

PHONE 23775 — INDIAN INSTITUTE OF CRIMINOLOGY 


, “SWAGAT” RAMDASPETH, NAGPUR ~10 } 
EEP EEA | Offers: POSTAL COURSES in Identification of} 
Consult: Ne As PHISKE . (1) HANDWRITING (2) FINGERPRINTS }: 
B.A, LOB. (Trained in London} (3) FIRE ARMS (FORENSIC BALLISTICS) 

l : For Prospectus Send by M. O. Rs, 4]. 


eee pann Park Miss P. K. SARASWATHY, 
Raradaspeth, NAGPUR 16. | . Anst. Director (Adma,) 
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ALR PUBLICATIONS 
| a an 
CHITALEY & RAO 


BOOKS Under Print 
CODE OF CRIMINAL PROCEDURE, 1975 7th 1974 Edm 
In 4 Volumes ~: Vols. 1, 2 & 3 already despatched, 


Vol. 4 in. Press 
- Reedy for Despatch 
1, CONSTITUTION OF INDIA 2nd Edn. (In Pive Volumes) 


2. EIS TEEN YEARS’ DIGEST (1951 to 1965) (Includes also eases 
of 1950) (Civil, Criminal @ Revenue) (in 14 Volumes) — 


3. A. L R MANUAL, 3rd Edn., in 22 Volumes, — 
Vols. 1 to 22 already despatched. 
Vols. 12 to 18 under Reprint. 


4, PENAL. CODE, 2nd 1974 Edn; In 4 Volumes, 


JOURNALS: 
ALL INDIA REPCRTER 
CRIMINAL LAW JOURNAL 
LABOUR & INDUSTRIAL CASES 
TAXATION LAW REPORTS 





A. I. R, Back sets (only available sets) 
we. L. J. Back sets (only available sets) 
L. I. C. Back year sets. 
T. L. R. Back year sets. 


Quotations on request. Supply will be made subject to previous engagemeniss.. 
Mone; payable at Nagpur. . 


Sales Manager, 


‘All India Reporter Lid., 
l © (Post Box No. 209) NAGPUR 12. 





NOT AVAILABLE FROM ANY BOOKSELLER 





Art INDIA REPORTEF, 1976 FEBRUARY 


A. L R. CR. L. J, LAB. IL C. AND TAX. L. R. 
a JOURNAL SECTIONS 


Rules regarding contributions. 


The A. I. R., Cri. L. J., Labour I. C, and Tax. L. R. are essentially and primarily 
law reports and have to fnd space for judgments of Courts in preference to all 
other matters. It should also be noted that the number of judgments which the’ 
A. I. R. has to report is ever increasing and leaves very little space available 
for articles, etc, Contributions and articles cannot, therefore, be expected to be 
published as a matter of course, : 


Contributors are requested to note that the failure of the A. I. R. to publish any 
article sent to it for publication should not be construed as a reflection on the 
merit of the article. . 


The question as to the publication of any article or other matter is entirely 
within the discretion of the Editor and he is not bound to give reasons for 
accepting or not accepting any article or other matter. 


There is no undertaking to publish art:cles within any particular ‘time. 


Until actually published, the acceptance of an article does not mean an under- 
taking to publish it. 


The Editor may print extracts or a condensed version of the article instead of 


rejecting it completely or printing i: in extenso, 


Articles are accepted on the understanding that no remunération will be due for 
them. | l 


No correspondence can be entered into regarding the publication. or non-publi. 
cation or delay in publication of any article or other matter. 


There is no obligation on the A, IL R. to return unpublished articles. Usually, 
they are returned on request by the contributor within a reasonably short 
period. But this is done purely as € matter of courtesy. Nor can the A. I. R. 
accept any legal responsibility for the safe custody of the article etc., or for the 
loss of the article ete., in transit. 


The Editor reserves to himself the right of making verbal corrections in the 
matters sent for publication but otherwise the responsibility for the views 
expressed or statements made will be exclusivély that of the contributors. 


As the space available in the journal section for articles is very limited, shorter 
articles have, subject to availability of space, relatively a greater chance of 


being published than longer ones. 


It will be an implied assurance undezlying every contribution that the contribu- 
tor has not infringed the copyright of any. other person and that he will be 
liable for breach of such assurance. | 


An article sent for publication in the A. L R. may be published in the Cri. L. J., 
Tax, L. R., Lab. I, C. or vice versa, at the discretion of the Editor. 


oe 


The matter sent for publication should always be type-written, on one side of 
the paper only with a wide margin on the left side, and at least two spaces 


between lines, and should be free from mistakes of typing, grammar, etc. 


Chief Editor, 
ALL INDIA. REPORTER, NAGPUR=I, | 


- The All India Reporter 1976 
Journal Section 
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RIGHT HON’BLE LORD DENNIMG, P. C., MASTER OF THE 
VISITS INDIA TO DELIVER V. ¥. CHI 





RIGHT HON’BLE LORD DENNING. 


Rt. Hon'ble Lord Alfred Thomson 


Denning, P, C.. Master of the Rolls, U. K. 
arrived in India with Lady Denning on 
31-12-1975 at the invitation of the Trus- 
tees of the V. V, CHITALEY MEMOBIAL 


LAW LECTURESHIP ‘ENDOWMENT 
COMMITTEE. 

2. Under this Lecture Series, His 
Lordship delivered three lectures — one 


at Bombay on 1-1-1976, the seconc at 
Nagpur. on` 3-1-1976 and the third at 
Delhi on 5-1-1976. The subjects of the 
respective lectures were: (i) CHANGING 
THE LAW, (ii) THE NEW EQUITY, and 
(ili) LET JUSTICE BE DONE. 

3. Mr. Justice R, M. Kantawala, 
Chief Justice of High’ Court. of Bombay, 
presided at the first lecture on “Charging 
the Law” delivered at Bombay. The 
Hon'ble Mr. Justice Y.. V. Chandrachud, 


Judge, Supreme Court of India was in the. 


Chair at the second lecture at Nagpur on 
“The New Equity”, At the third lecture 
on “Let Justice be Done” at Delhi, Mr. 
M. Hidayatullah, Ex-Chief Justice of 
india. occupied the Chair. 


4, Born on 23rd January. 1893. at 
Whitchurch, Hampshire, England, Lord 
Denning - had a brilliant academic cerear 
both at school 'and college, followed dy a 
chequered career as a Jurist and Jtdge. 
‘Having qualified for his Master's Degree 
from Oxford in 1922, he was called tc the 
Bar in 1923. He was appointed King's 
Counsel in 1938 and Judge of the High 
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TALEY MEMORIAL LAW LECTURES 


In 1948, he was made Privy Councillor. 
He was Lord Justice of Appeal from 1948 
to 1957 and Lord of Appeal in Ordinary 
from 1957 to 1962. In 1962. he was made 
Master of the Rolls. His Lordship had 
also had the honour of holding such im- 
portant offices as Chancellor of Diocese 
ef London and of Southwark. Recorder 
ee Plymouth, Bencher of Lincoln’s Inn, 
etc, 

3. Lord Denning had the honour.'to 
head a number of Committees and Com- 
missions. He was Chairman of the Com- 
mittee of Legal Education for Students 
from Africa; British Institute of Inter- 
national and Comparative Law: Advisory 
Committee on appointment of Justices of 
Peace for Inner London. He was Presi- 
dent, Birkbeck College: Treasurer of Lin- 
coln’s Inn and Hony. Bencher: of Middle 
Temple. i : 

6. Lord - Denning’s name is well 
known to the whole world as one of the 
foremost pathfinders in the field of Law 
and Justice, 

7. His Lordship had the rare dist- 
inction of being honoured by a'number of 
distinguished Universities, The Universi- 
ties of Ottawa. Glasgow, Southampton, 
London. Cambridge, Leeds, McGrill, Dal- 
las, Dalhousie and Oxford vied with one 
another in conferring LL. Ds. (Honoris 
Causa) on him. 

. -Ås an editor and author, Lord 
Denning has to his credit Smith’s Lead- 
ing Cases (1929): Bullen & Leake’s Pre- 
cedents (1935): Freedom under the Law 
(Hamlyn Lectures) (1949); The Changing 
Law (1935) and The Road to Justice 
(1955). , 

9, During their stay at Nagpur, 
Lord and Lady Denning found time to 
visit the A, I. R. premises at Congress 
Nagar, along with Mr. M. Hidayatullah; 
Ex-Chief Justice of India. Messrs. D. W. 
Chitaley, General Manager. and W. W. 
Chitaley, Sales and Circulation Mana- 
ger, tock the Hon'ble guests round.. His 
Lordship and Lady Denning evinced keen 
interest in the working of all the depart- 
ments they visited, including Rotary 
Printing Press, Sales Department, Com- 
mentary Section and Proof Reading De- 
partment. j i 


- 10. All the three lectures, deliver- 
ed by Rt. Hon, Lord Denning under the. 
V. V. Chitaley Memorial Law Lecture Se-- 
ries, were largely attended by distin~ 
guished gathering from all walks of life, 
including High Court Judges, high Gov- 


Court of Justice in 1944 in which year ernment Officers, eminent scholars and; 
he had the honour of being knighted too. prominent lawyers, i 
- « m mt r z , i Oe: “A 
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AN OUTSTANDING EXAMPLE OF LORD DENNING, 
Master of the Rolls, “CHANGING THE LAW” 


(By: R. B. ANDHYARUJINA, B.A.,LL.E., Advocate, Supreme Court.) 


In. England, every court, including the 
Court of Appeal, is bound to follow the 
decision of the House of Lords. 


2. In Broome v. Cassell and Co., 
reported in (1971) 2 All ER 187. a case 
arising out of a libel committed by an 
author of a book and its publishers, 
against a distinguished naval officer. a 
question arose whether the plaintiff should 
be awarded exemplary damages, The 
trial court awarded the plaintiff £ 15,000/- 
compensatory and £ 25,000/- exemplary 
damages, against both defendants, 


3. The defendants appealed and 
the Court of Appeal was presided over by 
Lord Denning. M. R. The House of Lords 
had only recently laid down the law on 
the subject in Rookes v. Barnard. report- 
ed in (1954) AC 1129, and the instant case 
of. Broome v. Cassell and Co., did not fall 
within the two categories of the defen- 
dant’s conduct, enumerated by the House 
of Lords, entitling the plaintiff to recover 
exemplary damages from the defendants, 
and. therefore. if the Court of Appeal 
were to follow the House of Lords, as it 
was bound to Go, it should have dismiss- 
ed the Plaintiff’s claim for exemplary da- 
mages, The case was one of the grossest 
possible libel that could be wilfully com- 
mitted by an author and his publishers. 
And Lord Denning observed that the new 
doctrine laid down by the House of Lords 
was “hopelessly illogical and inconsistent”, 
and pointed out how that was so in his 
inimitable style with the greatest: eco- 
nomy of words. 


4, According to the first category 
of conduct laid down by the House of 
Lords, exemplary damages can be award- 
ed in the case of— 

“Oppressive, arbitrary or unconstitu- 
tional action by the servants of the gov- 
ernment.” 


5. Lord Denning asked. “Why 
limit it to ‘servants of the government ”? 
and then proceeded to show how incon- 
sistent and illogical this doctrine was. He 
Said: 

“Other people can be just as 
oppressive as the servants of the govern- 
ment. I recall the case of London v. 
Ryder, (1953) 2 Q. B. 202, which was 
- tried by Devlin, J., himself. (The em- 
phasis on the word “himself” has refer- 
ence to the speech of Lord Devlin. hold- 
ing to the contrary in the House of Lords 
Gase in Rookes v. Barnard, (1954 AC 
1129) )* The defendant was a bully whọ 
made an outrageous attack en a young 
woman. He broke into her flat and beat 


*The Auther’s Cemment. 


her about the head, The Judge directed 
the Jury that they could give exemplary 
damages. They did so. We upheld the 
verdict. According to Rookes v. Barnard 
w2 were wrong because the desfendant 
was not a servant of the governrnent. T 
do not think we were wrong.** It is anen 
to the jury to award exemplary damages. 
against a bully, no matter whether he is- 
a servant of the government or not.” 


Then, Lord Denning qgeals with © 


‘the Second category of conduct laid dowr 


by the house of Lords. Acéording ty i, 
exemplary damages can be awarded wher 
“the defendant's conduct has been ral- 
culated by him to make a profit for him- 
self which may well exceed the eom- 
pensation payable to the plaintiff.” im 
sari with this category, Lord Denning 
asks: 


“Why this emphasis on cold cynicat 
calculation for profit?” 


T. Then, Lord Denning observes: 


"It makes me ask this question: Which: 
of these two men is worse: the man who- 
says to himself: I reckon I will sell enough 
ecpies to this publication to pay any da- 
mages for libel; or the man who says: ‘LE 
will smash this professional man what- 
ever it costs me? If exemplary damages 
for libel can be awarded against the gree- 
dy seeker after profit. surely they shouid 
be able to be awarded against the wick— 
ed inventor of calumnies.” 


8. The above critical examination of 
the two categories of conduct, laid dowm 
by the House of Lords, led Lord Dennine 
to the conclusion that, “if ever there was 
a decision of the House of Lords giver per 
incuriam, this was it.” 


9, Then, Lord Denning uttered: 
these memorable words:— 

“Some say that it is our duty to fol 
low the House of Lords and not to gues- 
tion their decision. We are not to reason: 
why. Ours is but to do and die.” 


10. Lord Denning. however, is 
made of a sterner stuff. He reasons very 
much, asks ‘Why’ not once, but twice, as 
we have seen above, and does due obei- 
sance to the doctrine laid down by the- 
House ef Lords, as we shall see hereafter,. 
but as the result of this all, he does not 
“die” but survives very much, hale ang 
hearty. He starts on the footing that he- 
was bound by Rookes v, Barnard, (1354 


**Porenthetically. I may state that a peti- 
tion for leave to appeal to the House of 
Lords in Loudon v. Ryder, ( (1953) 2 QE: 
202) was made but dismissed: Author, 
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AC 1129). On that footing he interrreted 
the second category of the defendant’s 
conduct, laid down by the House of Lords, 
broadly and not narrowly, and upheld the 
decision of the trial court on the question 
of exemplary damages. 

Ji. It is interesting for Judges 
and Lawyers to know how Lord Denning 
performed that miracle. As stated above, 
the second category, as laid down by Lord 
Delvin in the House of Lords was on2 

- “in which the defendant’s conduct 

has been calculated by him to maEe a 
profit for himself which may well exceed 
a compensation payable to the Fiain- 
iff.” 

12, In the instant case, however, 
there was admittedly no evidence thet the 
defendants “calculated” the profit anc loss 
resulting from the publication of the 
offensive matter, Notwithstanding this 
faet, Lord Denning interpreted the second 
category, as laid down by the House of 
Lords, in his own way, as follows:— 


“I would agree that if Lord D2 vin’s 
words are interpreted in a narrow way, 
there was no such evidence. But, I would 
not put a narrow interpretation on them. 
I think the second category shoulc be 
construed broadly so as to include all 
cases where the defendant knows that his 
words may be libellous, and yet takes the 
chance, because of the profit he hops to 
make from the book as a whole.” 


13. Not only did Lord Denning by 
such interpretation prevent the law of 
libel becoming “illogical and inconsis-ent”’ 
and consequently grossly unjust, but what 
is more, he went one step further and 
boldly directed all subordinate courts in- 
cluding the High Court, not to fallow 
Rookes v. Barnard, (1954 AC 1129) but to 
decide cases "in accordance with the law 
as it was understood before Rookes _ v. 
Barnard”. as the said House of Lords de- 
Cision was arrived at per incuriam. 


14. It was not for nothing that Lord 
Denning. Master of the Rolls, selected 
“Changing the Law” as the subject o= his 
lecture in the Inaugural Series of Lec- 
tures organised by V. V. Chitaley Memo- 
rial Law Lectureship Endowment Com- 
mittee, at the Convocation Hall. Bombay 
University, on the New Year Day, i976: 
and it was not at all a flourish of rreto- 
ric, on the part of Nanj Palkhivala to say, 
at the conclusion of the proceedings on 
that day. that on the outer door of Lord 
Denning’s Court sheuld be engraved the 
words:—— 

“Tf there is any court which approxi- 
mates to justice, it is this” 


15. And I may be permitted to add 
that the posterity will echo the last 
words: - 

“it is this, it is this, it is this;...... j 


le iam 
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ENGLISH LAND LAW. By Michael 
Harwood, B.A., LL.B., Solicitor, Lec- 
turer in Property Law at University 
of Wales Institute of Science and 
Technology. 1975. Sweet and Maxwell 
Se Pp. xxxvii and 610. Price 

s. 95. 


This book is intended as a basic text for 
university and other students embarking on 
the study of land law. It sets out and ox- 
plains as clearly as possible the fundamental 
principles end machinery of modern land law. 
It gives some indication of the historical, 
economic and social factors which have contri- 
buted to mould English land law and to show 
it not just as a set of abstract rules but as a 
tool designed for certain purposes and people 
and to further their interests. It treats it not 
ag an isclated topic but as part of the genera} 
law by, for instance, referring to the planning 
and public health legislation, and indicates 
the process by which the judicial mind inter- 
prets and develops the law. While the em- 
phasis is on basic principles, the author has 
also tried to illustrate the sort of detailed 
point which gives rise to disputes and litiga- 
tion. The public control of land use has been 
shown as an integral part of land law, but 
statutory control of landlord-tenant relation- 
ship and revenue law have been dealt with 
only briefly, as also modern developments 
such as contractual licences and proprietary 
estoppel. 


2. The book is divided into five Parts. 
Part one deals with the nature of classification 
of interests in land, and the next Part with 
beneficial ownership of freeholdgs and leage. 
holds. Paris 3 and 4 cover trust ownership, 
ia., strict settlements, trusts for sale, and 
concurrent interests in land, and third party 
rights over land such as easements and res- 
trictive covenants. The transfer of land, or 
conveyancing, is dealt with in the final Part. 
The book, which carries tables of cases and 
statutes and an index, states the law as at 
30th November 1974. 


3. Many of the principles and details of 
modern land law are contained in the property 
legislation of 1925, which includes the Settled 
Land Act, the Trustee Act, the Law of Pro. 
perty Act, the Land Registration Act, the 
Land Charges Act and the Administration 
of Estates Act. It was the culmination of the 
19th certury statutory reforms and made 
many fundamental changes in the land law. 
Although many of the rules and principles 
contained in the 1925 legislation are derived 
from earlier statutes, this book generally 
ignores the earlier legislation. 


4. The book takes a completely fresh look 
at the difficult subject of land law, and law 
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degree and other students should welcome 
this new approach. R.S.S. 
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LAW RELATING TO ACCIDENTS 
(Along with Table of Compensation 
for death and injury cases). By H. P. 
Srivastava, B. A., LL. B. Vols. I & II. 
The National Law House, Sikh Mohalla, 
Indore, 1975. Vol. I Pp.16 and 298, 
Price, Rs. 35. Vol. I, Pp. (6) 14, and 
427. Price, Rs. 45. 


Accidents are of two types, one owing to 
natural causes. and tae other owing to neglect 
and acts of commission and omission. They 
gause damage to property, or injury to person; 
they may happen on land, on the seas, or in 
the air. An important aspect of the subject 
ig the liability for tha acts of others, e.g. of 
the master for tke acts of his servants, agents, 
independent consractors, hirers and licencees. 
There is the liability of owners for damage 
gaused by their animals or by their tottering 
houses and decayed trees. 

9. We hava here an exhaustive treatment 
ef this important and difficult subject, with its 
own distinctive principles in substantive and 
procedural law. The two volumes under notice 
are a mine of information, drawn from every 
gource which is not easily available. The pro. 
visions of various Acts have been clearly ana. 
lysed and explained in simple language, up 
to date Indian and foreign case law being 
pressed into service. 


3. Volume I deals mainly with fatal acci. 
dents, motor accidents, insurance claims under 
Motor Vehicles Act and insurance claims 
under motor accidents, The IIT Volume deals 
mainly with negligence, medical. and hos. 
pital negligence, railway accidents and com. 
pensation, and State motor accident Claims 
Tribunal Rules. Tha relevant portions of the 
Fatal Accidents Act, the Railways Act, and 


the Motor Vehicles Act have been given with - 


synopsis, commentary and nofes, and there 
are detailed synopses for each of the Parts in 
the two voluraes. Esch volume has a separate 
table of cases and inier. 

4. The principles drawn from Indian ag 
well ag foreign law and precedents should be 
a reliable guide to the reader. Written in a 
simple style, the book should enabla a lay 
man to grasp the principles intelligently. 

R.S.S. 


LAW RELATING TO PREVENTION 
OF FOOD ADULTERATION IN 
INDIA. By H. P. Srivastava, B.A., 
LL.B. Third (Revised and Enlarged) 


Raviiws 
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Edition. 1975. Containing Act with 
Central and State Rules, with Exhaus- 
tive Commentary and up to date case 
law. The National Law House, 8 
G.G. S. Market, Indore. Pp. xii, 589, 
and 12, Price, Rs. 65. 


The object of this book is to enable the 
reader to understand and grasp the principle 
of the Prevention of Food Adulteration Act 
1954, as amended upto 1964, so ag to assist 
him in tackling the problems relating to it. 
The scope and meaning of the different sec. 
tiong are explained in detail with illustrations 
and references to other laws where needed. 


2. The Prevention of Food Adslteration 
Act 1954 came into force with effect from 
lst June 1955 and by virtue of section 23 of 
the Act, the Central Government framed the 
Prevention of Food Adulteration Rules, 1955 
uncer the different heads. The 1964 amend. 
ment of the Act provides for rigorous punish. 
ment to the offender, and for greater powers 
for the Food Inspector for searches, seizure, 
etc. There are provisions against the arbitrary 
and vexatious acts of the Food Inspector, and, 
it ig well known that an offender bas mors 
than ample protection under the law to defend 
himself. 


3. The Prevention of Food Adulteration 
Act has in ten out of its fwenty.five sections 
covered the Central Committee for Food Stan. 
dards and Central Food Laboratory, general 
provisions as to food and analysis of food, 
while the other sections deal with preliminary 
and miscellaneous matters. The Central Rules 
deal with the Central Food Laboratory, de. 
finition and standard of quality, public analyst 
and food inspector, sealing, fastening and des. 
patch of samples, colouring matter, and packing 
and labelling of food. They are concerned 
with the prohibition and regulation of sales, 
conditions for sale and licence, preservatives 
and poisonous metals, anti-oxidents and emul. 
sifying and standardising agents, They cover 
flavouring agents, insechicides and pesticides, 
solvent.extracted oils and special dietary uses. 
Forms and definition and standard of quality 
are indicated in the Appendices. There are 
also-the Rules framed by about fifteen States, 
which occupy nearly a half of the book. 


%. The present edition, with its table of 
cases and index, has been thoroughly revised 
and practically re-written, the case law being 
brought upto date. The book should be useful 
to tradesmen, members of the legal profession, 
focd inspectors and other health authorities. | 


R.8.8. 


1976 


THE VICTIMS. By Frank G. Carring- 
ton, Arlington. House Pubiishers, New 
Rochelle, N. Y. U. S A. Po. 325. 
Price, $9.95. 


That the rights of the victims of crina i 
America have been disregarded and gubozdiná- 
ted to the rights of the lawless and the viclentis 
the thesis of this book. It makes it abuncantly 
clear that the victim’s rights can be recogniged 
and protected without transgressing the 
concept of fundamental fairness to the 
accused and of fundamental humanity to the 
convicted criminal. What ig called for is 


balance between the rights of the law-atiding ` 


and the rights of the criminal accused. The 
book makes its point by presenting actual 
examples of cases and situations drawn from 
every part of America in order to empkLasise 
the incredibly horrible plight of the vistims 
of crime. ` 


2. This extensively researched indictment 
of the way in which the American criminal 
justice system works has been justifiel by 
several key decisions of the Suprema Court 
dealing with the admissibility of evidsnce. 
These decisions are said to have created 
numerous legal requirements and technicali. 
ties which have led to endless delay and have 
permitted the release of patently guilty 
offenders. Artificial, rigid, and impractical 
requirements, gays the author, have bgen 
placed on the police and the courts. 


3. A climate of permissiveness and leniency, 
opines the author, seams to have become the 
order of the day. He documents their per. 
vasivenesgs in every area—low bail for con- 
firmed offenders, and a corresponding increase 
in serious crimes by those out on bail, exces. 
give pleading for those charged with serious 
crimes, and the grant of lime consuming 
pretrial and trial delays, seemingly endless 
appeals and lenient, short and concurrent 
sentences for repeater offenders. Overcrorded 
Courts, with their large backlog of cases, are 
an important part of the problem. Various 
pre-trial procedures prescribed by the Sup- 
reme Court have been contributing facrors. 
The author offers several proposals to speed 
up justice which are deserving cf zon- 
sideration. 


4%, The author's ideas are fresh and ozigi. 
nal. He wants to force criminals to wake 
restitution to their victims, He has a plan 
for making judges and parole boards pay for 
their softness. He shows ug different ways of 
dealing with Court delay. He proposes a 
victims’ Rights Commission and, finally, poiats, 
to a host of techniques now followed in 
England. “There is so little deterrent sow 
in our criminal justice system”, warns the 
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author, “that the only truly surprising thing 
ig that more people have not turned to 
crime.” Indeed, the system is so perverted 


that criminals are suing their victims. 
R, S. S. 


READINGS IN UNIFORM CIVIL 
CODE. Edited by Narmadakkcdie, 
LL.M. (Bom.), M. Phil, (London), De- 

_ partment of Law, University of Bom- 
bay. Thacker & Co. Ltd,, Bombay, 1975. 
Po, 221, Price, Rs. 50. - : 


The adoption of a uniform system of family 
law would appear to be necessary for achiev- 
ing full national integrity. This book con- 
tains articles on various aspects of the pro- 
blem, which is analysed clearly and for 
solving which ways and means are suggested. 
Divided into three distinct groups, the arti. 
cles deal with the fundamental issue, the 
scope and scheme of the code, and the true 
interpretation of Islamic law. R. S.S. 


er EEE 


EIGHT YEARS’ GUJARAT LAW RE- 
PORTER DIGEST, 1966-1973. Vol. II 
(D-Z) A Digest of cases reported in 
Gujarat Law Reporter, Gujarat Law 
Times, and allied journals. By Babu- 
bhai A. Soni, B.A. (Hons.), LL.B., Edi- 
tor, Gujarat Law Reporter, and Jagdish 
B. Soni, B. Com, LL.B. Advocate. 
Published by Gujarat Law Reporter 
Office. Ahmedabad. Price, Rs. 100 per 
set, 


This is a digest of cases, civil, criminal and 
revenue, which should be of practical assist- 
ance to the busy lawyer. In the case of every 
statute a synopsis is given at the outset treat. 
ing it section-wise and furnishing appropriate 
sub-headings where necessary. The noting of 
points is done analytically. There is a subject 
index, a table of cases, and a list of cases dis. 
tinguished, followed, not followed, overruled, 
dissented from, and reversed, R. 8. 6. 
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vV. N. SHUEKLA: THE CONSTITUTION 
OF INDIA. Sixth Editicn, 1975 (Silver 
Jubilee Edition} by D. K. Singh, LL.M. 
(Luck.), Ph. D. (Canberra), Professor 
of Law, University of Delhi. Eastern 
Book Company, 34, Lalbagh, Lucknow. 
Pp LXXXVI & 714. Price Rs. 55/-. 


An attempt has been made in the present 
book to comment upon and explain the Cons. 
titution of India, with its 395 Articles and nine 
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Schedules. Where relevart the Constitutions 
of other countries have als3 been studied fora 
comparative point of view. There is a well. 
arranged summary of tha principles of the 
law and their application in various:situations. 
The book gives a coherent and integrated 
picture of the constitutional provisions and 
lays emphasis on the th3oretical aspects of 
the law, but makes no reference to socio- 
economic and political thaories to advance a 
particular point of view oz to ciiticisa a judi. 
eial opinion. 


2. In bringing out the present edition, the 
scheme of the book remains unchanged, but it 
hag been thoroughly ravised and brought up. 
to.date, keeping in view the recent develop. 
ment; and the historical perspective in which 
the changes have come sbout; deletions and 
additions hava been małe at a number of 
places, and some portions have been exten. 
sively re-written. The Kesavananda Bharati 


case decision of the Supreme Court (1973),. 


about the “basic structure or framework of the 
Constitution”. is discussed at appropriate 
places, giving an objective survey of the 
opinions deliverad. 


3. There has bean a growing volume of 
case law, especially in she area of Funda. 
mental Rights. The approach to fundamental 
rights ag enunciated in Gopalan (1950) does 
not hold good after Bank Nationalisation 
(1969) and Bennet Coleman (1972). The alter. 
native theory relating to preventive detention 
under Articls 22(4) & (T) as evolved in the 
Gopalan case has been rejected in Shambhu. 
nath Sarkar (1973). Maganlal Chhaganlal 
(1974) overruled in Northern India’ Caterers 
(1967) and brought tha Equal Protection 
Clausa in line with the thinking of Justica Das 
in Anwar Ali Sarkar (1952). Such changes 
required the statement cf the Law to be re. 
written. The statement of Law in the last 
edition on which some recent judgments have 
east doubts have had to be modified or quali. 
fied. A number of decisicns had not received 
adequate attantion, buf now they have been 
given fuller treatment, ag for instance, the 
Gujarat University case (1963) and the Sea 
Customs gase (1963), 


4, The introduction, revised and re-written, 
has been retained as it gives in brief the his- 
torical retrospect bafore the present Constitu- 
tion came into force, and also some of the 
basic features of the Constitution, The text of 
the book has been brought up to cover the 
Constitution (Thirty-sixsh Amendment) Aci 
1975. In Appandix I are ineluded all the 
latest Amendments. Important Supplemen. 
tary Legis'ative Acts have been included in 
Appendix IL while Selzcted Readings form 
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A. I, R. 
Appendix III. A table of cases and Subject 
Indax are useful annexes. R.8.8. 


BRETT & MCLEAN’S THE CRININAL 
LAW & PROCEDURE OF THE SIX 
SOUTHERN STATES OF NIGERIA. 
Second Edition by C. O. Madarikan, of 
Lincoln’s; Ion, Barrister-at-law. Presi- 
dent of the Court of Appeal, Western 
State of Nigeria, formerly Judge of the 
Supreme Court of Nigeria, & J. Akinola 
Aguda, LL M., Ph.D, (Lond.}, of Lin. 
coln’s Inn, Chief Justice af Boatswana, 
Formerly a Judge of the High Court 
of Justice, Western State of Nigeria. 
Sweet and Maxwell (Tripathi), 1974. 
Pp. XXII & 992 Price, Rs. 390/-. 


In the ten years since the publication of tha 
first edition of the volume under review, 
there have been profound constitutional 
changes in Nigeria. The Federal Republic 
Constitution, introduced in October, 1963, 
contained provisions for three Regions, viz. 
Northern, Hastern and Western Regions, and 
tae Federal Territory of Lagos. In the fol- 
lowing years ths Western Region was divided 
info two, Western and Midwestern, ia 1967, 
fhe country was split into twelve States, six 
of which were carved out of the existing 
Northern Region, while the other six States 
were Garved out of the othér three Regions 
and the Federal Territory of the Dagos. Ibis 
the criminal law and procedura, and ‘evidence 
in force in these latter States that this book 
deals with in the main. 


2. The principal statutes contained in the 
book are the Criminal Procedure Act, the 
Evidence Act, legislation relating to appeals, 
and the Criminal Code Aci, to which the 
Criminal Code forms the Schedule. Each of 
them hag effect in each of the six States, 
though a number of amendments have been 
enacted by each State which apply to that 
State only. Hach of these parts of the book 
contains a short introductory note, followed 
py the text of the statute or statutes and the 
commentary. The three Actsare printad in full 
in the form in which they apply to the Lagos 
Siate, with a note of State variations and 
commentary, For the legislation governing 
appeals, the relevant sections of a number of 
statutes are printed with their commentary. A 
number of other statutes bearing on the cri. 
minal law have bsen included, besides the 
Fundamental Rights contained in Ch. 3 of 
the Constitution of the Federation, At the 
outset the book starts with a General Intro. 
ductory Note which deals with constitutional 
definitions and the distribution of legislative 
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functions; the ec tation of statutes; the sext of 
gtatutes and text variations, the citstion of 
zeports and the interpretation of statues and 
judicial precedent. Tho statute law is stated 
‘as at Ast January 1973 and reference ia made 
$o ail known decisions published befcre lst 
June 1973, 


g. The book is designed to be used _n con- 
gumetion with the 38th edition by Archoold on 
Cremivat Pleading, already received im these 
pages. Tho present editors have of course 
drawn sifention to the matters in whch the 
daw of Nigeria differs from that of Hagland. 
Af the same time they have cited all relevant 
Nigerian decisions on any point. The present 
aditors have also suggested: on generel prin- 
Qiplee, the correct interpretation of a cumber 
Of sections which do not appear tc have 
geceived any interpretation from the ecuris. 


& Tho editors have thoroughly revised the 
taxi to bring it into line with the current 
position of the law in Nigeria, and the new 
Breté and Mclean should ba a valuable acqui. 
sition to any lawyer in Nigeria and useful in 
other ecuntries where similar statutes are in 
forea. 


5. There is a table of cases, a table of 
Nigerian, Statutes, and a table of United 
Kingdom Legislation, as well as an na 

R. 5, 4 


“FEE JUNGLE OF CUSTOMS LAW 
& PROCEDURES.” By H. L. Mantu- 
Ehani. Vikas Publishing House Private 
Etd.. §. Daryagangj, Ansari Road, 
Deihi, pp. xx & 722, Price Rs. 65. 


Fhe book before us explains systematically 
the complex characteristics of the Customs 
Act asd many practices and procedures which 
hava acquired tha force of the Customs law. 
A goraprehensive enactment containing 161 
gactiecg and 27 Chapters. the Customs Act is 
‘, wide piece of preventive, punitive, snd en. 
tomement legislation, with ex‘cutive, police, 


and quasi-judicial powers. The Act has pro- — 


‘visions for adjudicating on all matters and 
dmmpe:ing finos and penalties. Parallel but 
independent prosecutions can also be launched 
by ého Oustoms authorities. Although they 
have to follow the general principleg ot juris. 
‘pradence, no specific rules of procedura such 
aa these derived from tha Codes of Civil and 
Criminal Procedure cr specific rrovisions of 
the Fadian Evidenca Act would seem to bind 
them down. 


3. The prasent book is divided, into five 
parts. Part one deals with tha customs law 
administration. It projects.in a limited mea. 
gure some of the problems and processes, and 
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pin-points a small field for the simplification 
and codification of the entire Customs Law. 
Part two gives a bird’s.eye view of the main 
legislative provisions of the Customs Act, 
which are of vital concern to tradsrs in their 
day-to-lay dealirgs with the Customs depart- 
ment. This part also ceals with mixed topics 
of law ag derived from Court caseg with a 
view to initiating the reader into the legal 
intricacies of the Customs Law. Part three 
covers ertain select facts such as the powers 
of prohibitions and interrogations, and the 
special privilege of using incriminating state- 
ments and the reversed basis of the burden of 
proof. It provides extensive answer mate- 
rial to serve as a useful guide toall concerned. 


3. Part four supplies abundant case law. 
Each case hag been treated from the point of 


-view of spotlighting, another angle, go that 


taken together, the cases present s pattern of 
a wide spectrum. Each cage has been provided 
with a xey heading, the quintessence of the sub. 
ject-matter, case in outline, main ruling, and 
the condensed version of the judgment in the 
Court's own language. The last part includes 
important decisions summarised in terms of 
different subjects, several definitions, with 
short descriptions, an assortment of celebrat. 
ed cages, and a few pertinent dicta. 

%. The book is designed to serve the pur. 
pose of a comprehensive text book for degree 
level sjudents: and will prove very useful to 
customs officials ag a dependable guide and 
reference book. It should ba of immensa 
help to litigants and lawyers as well, 


§ The book carries a cage index and a 
subject index, 
l R. 8. S. 


DAYA VIBHAGA: or the Individuali. 
sation of Communal Property and the 
Commanalisation of Individual Pro- 
perty in the Mitakshara Law. By I. S. 
Pawate, M.A., LLB. Karnatek Univer- 
sity, Dharwar. Second Edition, Revised 
and Enlarged. 1975. Pp. XIV & 458. 
Price Rs. 20. 


This edition contains all the Chapters of the 
first edition, but each of them imcorporates 
much rew matter also, and seven new chap. 
ters have been added. But the fundamental 
thesis of che book romains unchanged. In 1960 
the Adyar Library published the Vishnusmrcte, 
with the Commentary Vaijayanti of Nanda 
pandita, and important statements made in 


` the first edition on the basis of inference seem 


to have found support in the words of Nanda. 
pandita. . 
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-2. The book analyses and explains the funda. 

mental Mitakshara concapts of Sapindashiy, of 
daya of Svayam.arjana, of Pratibandha and 
-of Pibhaga. It explaing the rule of prohibited 
degrees in marriage, and shows that the son, 
the grandson, and the great-grandson get 
their property by their birth and no heir gets 
it by the ancestor's death; the ancestor and 
heir are co-owners, even during the life of 
the ancestor, of each other's property. Tho 
‘heir obtains his property in all cases by 
survivorship. 


3. According to the Mitakshara law, all 
male-acquired property goes to male heirs, 
and female.acquired property to: female heirs, 
the burden of maintaining the family being 
put on the males. Every piece of proparty is 
simultaneously both individual and communal. 
The cardinal principles of Hindu analytical 
jurisprudenge and of the dialectical methods 
of the Commentators and digest-writers like 
Vijnaneswara are here presented as well ag 
‘the points of departure made by Anglo.Hindu 
law from pure Mitakshara. It makes it easy to 
understand the present problems: of Hindu 
Society about marriage, family, inheritance, 
and the proprietary relation between the two 
sexes. Even if the modern changes in the 
Hindu law of marriage, adoption, and inherit. 
ance show a marked movement from a largely 
patriarchal toa matriarchal pattern of society, 
the main Mitakshara concepts, opines the 
author will still continue to be valid. 


4. The Volume includes aun appendix and 
index. R.§.58. 
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THE ALDINE CRIME & JUSTICE 
ANNUAL 1974; Aldine Publishing Co., 
529, South Wabash Avenue, Chicago, 
HI. Pp. XXI & $41, 


This second volume of the Annual presents, 
‘as before, an authoritative gelostion of the 
most important work on the subject that ap- 
peared in the past year. The criteria of selec- 
tion are those of the members of the Editorial] 
Board, whose interests reflect the several 
main trends in this field of study a3 well as 
its general scopa. They are academic as will 
ag professional psychiatrists, criminologists, 
social workers, and sociologists. The final 
selection and organisation of material to be 
included ig each year made by a member of 
the Editorial Poard who also presents an 
overall view of work and trends in the 
field. Seymour Halleck of the Department of 
Psychiatry at the University of North Caro. 
lina; took up these responsibilities for the 
current volume. 


REviews 


A. LBs 

2. The articles in this Year's Volume have 
bean divided into four sections; approaches: 
delinquent and criminal behaviour, criminal 
justice, and programmes and policies. There 
is heavier emphasis than last year on csiminal 
justice and that section is divided into thres 
parts: police, courts, and prisons. The axticles 
in tha first section focus largely on current 
arguments regarding the sociology of deviance. 
One of the research articles presents evidence 
that certainty and not severity of punishment 
is the chief deterrent of most crimes. 


8. In the second section there is muzh valu. 
able information about how various subgroups 
in American Society view the seriousness of 
various Grimes which is useful in understand. 
ing tha offender's perception of hig own 
behaviour and society's response to that 
behaviour. There ig in this section a study of 
nineteenth century crime which provides 
evidence for ecological theories of crime and 
uses statistical methods to analyse data that 


„ara over one hundred yeare old to substantiate 


an historical hypothesis regarding crimina} 
behaviour, ani another article trovid3s an 
example of the rich material that can be 
obiained by a detailed analysis of social 
phenomena. 

4. The uge of research methods to evaluate 
tha police function is becoming common. 
A certain experiment in Kansas City has 
shown that.routine preventive patrol in marked 
police carg has little value in preventing crime 
or making citizens feel safe. There ara some 
surprising research findings on police profés- 
sionalism, and citizen evaluation, while 
another research suggests that domestic police- 
citizen encountera are relatively infrequent 
and are handled efficiently and temperataly ty 
ths policé. The current disarray ol the 
American system for dealing with troubled 
and troubling juveniles has been examired in 
the third section, as well as the apparené. 
inzluence of extra-legal factors such as races 
socio-economic status, age, and sex in deter. 
mining sentencing, as also of tha mora} stan. 
dards of the local community to which the 
law is applied. The impcriant manner in 
which psychiatric testimony influences the 
criminal Courts ig underlined in the Editor's 
article, which reviews some recent litigation 
protecting the rights of both patients and 
offenders. In the section on prisons, thare is 
a powerful attack on the beliefs of reform. 
minded criminologists. One of the articles 
lays down clear guide lines for the rise of 
imprisonment to accomplish deterrence and 
revri bution. 


8, The book includes an useful index. 
l . R.S.S, 
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LABOUR LAW JOURNAL DIGEST 
(1965-75), Volume 1{A.D). Ecitorial 
Committee :—R. Venkatraman, Manag- 
ing Editor, L. L. J> S. Viswarathan, 
C. R. Pattabhi Raman and B., R. Dolia; 
Hditcrs L. L. J. Sole Selling Agent, 
Wadhwa Sales Corporation, M=2hadia 
Square, Dhantoli, 
India. Published by: M/s. Wadhwa 
and Company, Law Publishers, Agra 
and Negour, India. Pp. XLVI + 1007, 
Price in India Rs. 80/- Price <broad 
$ 25 (American). 


Publishers must be congratulated fo: bring. 
ing out this excellent digest on Labour Law 
in India, specially in these days of rising prices 
of paper and other material. The Labour 
Law in India. is still in fluid stage, thoagh in 
somo fields, the Supreme Court has in most of 
its pronouncements resolved the uncertainty 
in the law. In many of its decisions ine 
Supreme Court has expounded the theory of 
social justice ag enumerated in the Preamble 
of the Constitution. In no other field sozial 
justice plays a greater part than in acminis. 
tering and interpreting the law on iabour. 


The present Digest comprising the period of- 


1966.1975. can be considered ag crucial period, 
wherein the courts have laid down the norms 
of social justice. 


The Digest hasbeen prepared for tae uga 
not only of lawyers, labour leaders and trade 
unionists, but also for the uge of Irymen; 
industrialists and factory owners whc will 
equally find the Digest useful and instructive. 


The Labour Law Journal Digest is so 
arranged that even a layman not well azquai. 
nted with statutory law, will get the point 
required by him. The points are noted fully 
under appropriate heads, sither topical or 
statutory. Complete headnotes with relevant 
facts are reproduced in their entirety from 
the Labour Law Journal, in one place. This 
way. the reader will have a complete cnder. 
standing of the entire case under study, in all 
ita aspect. Other points contained in the main 
points are briefly indicated under relevant 
headings, either statutory or topical with 
cross references to the main point. Similarly 
profuse cross references are givan to topical 
headings to enable a non-lawyer reader fo got 
ai his point in the shortest time. “This single 
feature of the Digest makes it indispersable 
to a reader, besides enhancing its usefulress. 


A heading containing more than twenty 
points is invariably given a synopsis. This 
will help in locating the point in the plethora 
of case law under the point. This is yet 
another notable feature of the digest. 
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Case law on labour law is gathered from 
all- the reports publishai during the period. 
Besides the Labour Law Journal, comparative: 
citations are given to other law journals like 
A. I. R: L, I. 0., F. J. R. and F. L. R. In 
the Digest even relevant English cases from 
W. L. R. and ALL E, R. are given. A com.. 
plete list of cases overruled, reversed, dissent- 
ed from, not followed and disapproved is 
given in the beginning of the Volume. The 
list ig arranged chronologically. This will 
enable a lawyer to know beforehand whether 
a certain cage has been overruled or reversed 
and whether it has been dissented from or 
not followed in any other case, 


Besides, 2 Nominal Index of cases included 
in the voluma, the Contents give the synopses. 
of the- topits. This is a model feature of the 
Digest. This volume of the Digest can easily 
stand comparison with Butterworths and 
Sweet & Maxwell of London. 


The Publishers have spared no pains to 
make the Digest, an unique example of what 
a good publication, can and should be. The 


get.up anl printing leave nothing to be desired.. 
R.G.D. 


7. PRINCIPLES OF FORENSIC BAL- 
LISTICS. Part I: Firearms, Ammuni- 
tion, Their Identification and Physicat 
Aspects of Wounding. By Dr. D.N. 
Matco, A. K. Wari & M, D. Asgekar 
(From the Forensic Laboratory, Bom.. 
bay). Part II: Some Medic: 1 Aspects of 
Firearm Injuries. By Dr. C. K, Parikh,. 
from the Department of Forensic Me- 
dicine and Toxicology. Seth G. S. Me- 
dical College, Bombay; Corresponding 
Member {Forensic Pathology), Ame. 
rican Academy of Forensic Sciences; 
Medicolegal Consultant. Bombay. Me. 

` dical Publications, 6 Owners Court, 
Colaba, Bombay. Pp. §6. Price. Rs. 25, 


This monograph is a perspective study of 
the subject and the role it plays in law 3n. 
forcement operations, illustrated with case 
reports, diagrams and photographs, and. 
should be of great benefit to the specialised. 
group of personnel entrusted with the work. 
of enforcing law and order and detecting 
crime. Even if the uge of firearms for homi. 
cidal or suicidal shooting is not extensive in. 
India, firearm ‘offences do take place often in. 
gome of the States.. Firearms and ammuni.. 
tion of diverse types, both standard factory — 
make, whether licensed or not, and country 
made firearms are used in these offences. 


2. The subject is dealt with in great detail; 
with a description of the different firearms ir 
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"se throughout the world and- the types of 
‘ammunition that is used with them as well 
as the natcore of the injuries that these 
would cause in suicidal, homicidal, and acci- 
‘dental shooting. The monograph clearly des. 
-ribes the significance of the pattern of fire. 
:arms injuries, The subject is covered under the 
heads of cartridge, classification of firearms, 
identification of firearms, physical aspects of 
firearms injuries, shot gun injuries, rifle in. 
‘jurieg, appearance of firearms wounds, suicide, 
homicide, or accident, physical activity after 
fatal firearm injury, and antopsy. 


8. Doctors, public officers, and forensic 
scientists concerned with the scienca of foren- 
sic ballistics will find this monograph sur. 
prisingly compendious, as observed by Dr. 
D. J. Reddy, M.D., F.A.M.S,, M.C. (Path.), 
Vice-Chancellor of tha Venkateswara Univer. 
sity, in bis Foreword. This masterly short 
work has been compiled by members of the 
Forensic Science Laboratory, Bombay, and by 
a noted forensic pathologist. 


R.S, S. 


BUILDING SOCIETY LAW : CASES 
AND MATERIALS, by C. £E. J, Thorn- 
ton, F. Inst. L. Ex. F.B. S., Solicitor of 
the Supreme Court, &. J. B. Mcbrien, 
F. B. S., Solicitor cf the Supreme Court. 

Published uncer the auspices of the 
EFuildirg Societies Institute. Second 
Edition. 1975. Sweet & Maxwell (Tri- 
pathi) Pp. XX & 174. Price Rs. 50. 


This revised and expanded edition ig 
designed to provide students of the Building 
Societies Institute, Loncon and those con. 
cerned with the business of building societieg 
with the source material of established princi.. 
ples, as laid down by statute and as ex. 
‘pounded by case law. The book is prescribed 
by the Institute for students sitting for their 
-agsociateship examinations. It had appointed a 
panel of lawyers to commission authorg t3 
undertake this work, for it was felt that the 
existing literature on building society law 
gave inadequate attention to the judgments of 
Courts applying the statute to specifa circum. 
‘stances, A m-re comprehensive understanding 
of case law was although desirable, and the 
courses included in this work wera therefore 
-gelected from the many reported cases which 
‘involved building societies or had an impor. 
‘tant effect on their activities, many cages of 
mortgage have involved building societies. 

2. In preparing this new edition the authors 
have adhered to the layout adopted for the 
first edition. The new case material has been 


RAVIBWS 


ALR 


Lnked to the relevant ssatutes with additional 
commentaries and notes, so providing a more 
comprehensive statement of the law shan 
would be possible from the eases alone. Foot- 
rotas have again been avoided so that the 
text could be read narratively without cross- 
reference. The authors have up dated skate. 
ments of law where no longer valid, and have 
introduced new material, both statutory: and 
judicial. The book can serve sg a companion 
rolume to Building Society Law by B.A. 
“Wurtzburg and John Milis. 


8. The present statutory basis for building 
societies in England is the Building Soc:eties 
Act, 1962, a consolidating statute embracing 
she Building Societies Acts 1874 to 1960, The 
irst reference to building societies in the 
statuta book wes an Act passed in 1836. Tho 


. purpose of a building society is to raise a 


‘und for making advances to mambers cut of 
she finances of the society upon security by 
way of mortgage. The present book cortains 
four chapters of which the first deals with 
abiects,; membership, commencement of busi- 
ness, rules, direction and officers. The next 
chapter covers investments, Chapter LIL being 
concerned with advances by societies. and the 
last chapter dealing with Chief Registrar of 
Friendly Societies amalgamations, and invest- 
ment of surplus funds, The book includes a table 
of casos, a table of statutes, a table of statutory 
instruments, and an index, R.S.S. 


COMPENSATION FOR COMPULSORY 
PURCHASE: (Papers from a Ccnfer- 
ence organised by the Law Society, 
The Bar Council, and the Royal [nsti- 
fulion of Chartered Surveyors) Sweet & 
Maxwell (Tripathi): Pp. 53, Price 
Rs. 40/.; £ 2/.. 


The object of the 1974 Confersnce organised 
jointly by the Law Society, The Bar Ccunoil, 
and the Royal Institution of Charterad furve- 
yors was to consider some current problems 
encountered in England in the Law of Com. 
pensation for compulsory purchase, In 1845 
was passed tha Lands Clauses Consolilation 
Act to provide a standard Code of compensa. 
tion which could be incorporated into evary 
relevant Act of Parliament, and the -basis of 
ecmpensation is still said to rest substantially 
with this Act, though the Land Compensation 
Ast, 1961 and the Compulsory Purschaga Act, 
1965 also contain statutory provision ragard- 
ing compensation. At the Conference under 
notice, two specific problems were consilered: 
The “scheme” and the principle of equivalence 
ir: the entitlement to compensation for dig. 
turbance. The “‘scheme’’ comprises thosa cases 
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disted in the first Schedule to the Land Com. 
pensation Act 1961 and schemes identified by 
the application of the common law -ule in 
Ponte Gourde Quarrying & Transport Co. v. 
Sub-Intendent of Crown Lands, 


_ 2, The leading paper at the Confezence is 
concerned with the principle that compensa. 
tion shall be based on the value of the land 
to the owner, and not its value fo tne pur. 
chaser. It considers the difficulties that have 
arisen in the application of this principle and 
the place of the Land Compensation Ast, 1961 
in compensation law generally, and makes 
suggestions for modifying the law governing 
the assessment of compensation. Many of the 
valuation implications of “the Schems" were 
dealt with in two complementary papers, one 
of which refers to some points of rractical 
importance to the valuer and puts befere the 
Conference an illustrative valuation Zor con. 
sideration. The other paper discusses some of 
the legal history which has led 1p to the 
present valuation scene, for compensation 
TE are mixed questions of law and valua. 
ion. 


8. The second part of the Conference dig- 
cussed the adequacy of the law of disturbance 
to meet actual losses and there was ar autho. 
ritative review of the circumstances where 
the principle of equivalence is nct being 
satisfied. The two parta of the Comference 
were linked by an address by Mr. Douglas 
Frank Q. C., Chairman of the Land Tribunal, 
who drew their attention to some of the pro. 
cedural problems of the Tribunal and tha 
steps which have been taken to regolve them. 


R.S.S. 
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11. LLOYD'S MARITIME & COMMER. 
CIAL LAW QUARTERLY: Mey 1974. 
Editorial Board: G. M. Hall, Barrister, 
Editor of “Lloyds’ Law Reports’, E.R, 
Hardy Ivamy, LL.B. Ph. D, LL.D, 
Prof, of Law, University College, 
Condon; Maurice Megrah Q.D., W. Com, 
Lond., & Paul F. Vivian Pp, 120. 


In these days of increasing inter-state trade, 
' commercial men and lawyers have to know at 
first hand about the legal developments in 
their own Countries and others as well, and 
the object of this new Quarteriy, she first 
issue of which ig under notice, is to review 
these developments in a manner taat is of 
real value to both businessmen and lawyer. 
It will publish articles on the practica. aspects 
of legal problems ‘written by autaors on 
topical questions as they arise. In thd inter. 
national case note section details are given of 
decisions of Courts in other ‘jurisdictions in 
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digest form, because they are of practical 
importance to the banker, the carrier, and 
the ingurer. The Quarterly will contain the 
tesis of international convention of assistance 
to the busy lawyer, and its international 
legislation section will give news of current 
legal developments in the world. UNCTAD 
and UNICITRAL conventions on international 
trade, and trade programmes and proposals 
within the Common Market. will be included 
and they will give useful information in a 
convenient form to the commercial lawyer. 


2. In addition to the more or less regular 
featurag, we have referred to, the present issue 
includes articles on ‘‘the Practice of Scuttling.”’ 
'‘Highjacking in road transport law’. Speed 
and consumption warranties”; ‘Receiver/ 
Contractor relationships’, ‘Time charter- 
Doctrine of overlapping’ and ‘References to 
Charter-parties in bills of lading.”. 

RSS. 


10. SENTENCING BY COURTS OF 
INDIA. By G. N. Sabhahit. First Edi- 
tion, 1975. Dixit Publications. 10 Yel- 
Jappa Gardens, Malleswaram. Banga- 
lore. Pp. 301 & XV. Price Rs. 40: & 4. 


The application of the principles of sentens- 
ing ina criminal court one of special interest 
to the many complainants, defendants, and 
witnesses who have to appear in it. The main 
aims of sentencing are retribution individual 
deterrence, General deterrence, protection of 
the public and rehabilitation. Deterrence 
through punishment, prevention through re. 
straint, and denunciation of the community 
are as important as rehabilitation. In bring- 
ing out the present monograph on sentencing 
the author has elaborated on the sentercing 
proces3 and sentencing pattern as indicated in 
the amended Criminal Procedure Code, the 
suggested amendments to the Indian Penal 
Code, and modern trends in criminology. The 
caso law emanating from the Supreme Court 
of India and the various High Courts form 
the besis of what is contained in the book. 


9. In the first chapter we have the views 
of ths Supreme Court on modern trends in 
criminology and a section on the dichotomy 
in the trial of criminal cases in the present 
Criminal Procedure Code. Theories of punish. 
ment, habitual offenders and recidivism, 
offences under I: P. ©. and socioeconomic 
offences, constructive liability and sentencing 
the co-secused, non.custodial punitive mer- 
sures, forfeiture of property, capital punisk. 
ment, externment, and imprisonment, form 
the subjects of several of the chapters, each of 
which is introduced by an_useful synopsis. 
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3. As obgerved by Mr. D., K. Naikar in his 
Foreword the author has ably explained and 
fu'ly illustrated the mandatory legal require- 
ment of making the ‘'Primary Decision” under 
the new Cr. P, O. and dwelt at length on the 
process of arriving ai ihe ‘Secondary Deci. 
sion’. The author has vlaced the necessary 
emphasis on the need to compensate the 
victim of the offence and on the need for 
training the magistracy ard suggests the 
establishment of a research wing under the 
aegis of the High Court. 


A, The volume, which carries a table of 
cages, index and threa appendices, should he 
very useful to prosecutors, defence ccunsel 
and magistrates and should be of interest ta 
. the students of criminology, the police and 
probation officers. 

R.8.8. 
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6. ON GUILT, RESPCNSIBILITY AND 
PUNISHMENT. By Alf Ross, Ph. D. 
(Uppsale}, Jur. D. (Copenhagen), Hon. 
Jur. D. {Qslo & Lund.), Sometime Pre. 
fessor of Law atthe University of Co. 
penhagen. 1975. Stevens (Tripathi). 
Pp. X & 183. Price, Rs. 80, 


The Concepts of guilt, responsibility, and 
punishment are common to law and morality: 
guilt determines responsibility, and responsi. 
bility punishment. But the conditions under 
which a person incurs guilt differ according 
to whether the guilt is moral or legal, as de 
also tha manner in which the responsibility 
takes effect and its penal reaction. The juri. 


dical theory of guilt is only a more precise 


rendering of current moral ideas adopted te 
the special institutions of law, ‘This founda. 
tion of moral ideas underlying the juridical 
theory of guilt and responsibility ig more or 
less latent. 


& The book bsfore us, comprising six 
essays, by one of the most distinguished 
jurists of Europe, examines the problems of 
guilt, responsibility, and punishment, some of 
the mo:t controversial topics in criminology. 
In- the two introductory chapters, the author 
discusses the legal concepts of guilt and res 
ponsibility, and compares these with their 
moral and philosophical counterparts. In the 
next two chapters he examines the justifies. 
tiong for punishment and argues that retribu. 
tion cannot by itself be an aim of punishment. 
Finally he challenges the opinion that de. 
termination ag an explanation of criminal 
behavior; is necegsarily4 inconsistent with 
morality. 


3. The Danish original edition of this book 
appeared in 1970, but several of the essays 
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had ksen published before. All the ersaysı 
excepi the last one, have been translated from 
Tanish by Mr. Alastair Hanmay, Ph. D.. 
Institute of Philosophy. University of Oslo; 
tie last essay. was similarly, translated by 
Mr, Thomas E. Sheahan, Ph. D. In his 
cear and learned style, the author hes proved 
that the scope for philosophical analysis in 
criminology is not really restricted. All stu. 
d2nts of criminology. and jurisprudence gene. 
rally, should greatly benefit by this provocative 
study. 


A. Prof. Alf Ross, the author, spent eight 
years in Denmark State legal department, 
and then took to the scientific study of iaw. 
Ee took his Doctorate of Philosophy from the 
University of Uppasala in Sweden, and work. 
ed until 1969 as Professor of Liaw at the Uni. 
varsity of Copenhagen. Hoe acted as legal 
counsel for the Chamber of Commerce of the 
Provinces in Denmark, and advised the Danish 
Government frequently on constitutional and 
alministrative committees, 

R. 8. B, 
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THE INDIAN YEAR BOOK OF IN. 
TERNATIONAL AFFAIRS, 1974. 
Published under the auspices of the 
Indian Study Group of Intérnational 
Law and Affairs, University of Madzas, 
Madras. Editor: T. S. Rama Rao. 
Pp. 624. Price Rs. 18. 


Szarted in 1952 under the editorship of 
Prof. O. H. Alexandrowicz, the Journal in its 
first saction, on International and compara. 
tive law, Gontains ten articles and in itg 
second section, on international affairs, carries 
five Contributions. The book review section 
sad the index are usual features, but thera is 
&.90 & review article on secularism and the 
Constitution of India, which is more or lesg a 
critical review of the bock of ths, same name 
by Mr. P. B. Gajendragadkar, a distinguished 
jurist and reputed nen of social justice 
and secularism. 


2. In an analysis of some aspects of Indian 
Maritime law, one of the papers in the journal 
Oxamines enaciments and judicial decisions on 
this subject and has made extensive usa of 
the debates and discussions im the Un-ted 
Nations Conferences on the Law of the Sea 
hald ix Geneva in 1959 and 1960. Another 
article calls for the establishment of a totally 
naw organisation within or without the 
framework of the U. N. and the enactment of 
& new Code of principles governing the acti. 
vities on the ocean floor and seabed, waile 
another writer points ont the not ins‘gnificant 
irfixence of the Third World countries upon 
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the emerging principles of spase law, which 
represont a compromise between the Soviet 
and American viewpoints. 


3. Another contributor diseusces the physi- 
Gal and strategic features of Antarctica, which 
could.easily become one of the pctential spots 
of threat to international peace and g-curity 
and urges, therefore, thaiit should ba con- 
trolled by the United Nations in conformity 
with the wider community expectations. 
. There isa verbatim transcript of a lecture 
given in Berlin for Ethiopian local Govern. 
ment officers, and some indication of the 
Indian Union Constitutional law has been 
insertel in the notes, so ag to stimulete the 
interest of non-Ethiopians by showirg the 
ubiquity of some of the protlems dissuszed. 


4, A survey of the working of the Common- 
wealth as an international organisation reveals 
how it has become multiracial and world wide, 
and consists of member.states cf irdependent 
status, somawhat loosely knit, grown out of 
the dismemberment of the British Empire and 
recognising the Queen. This article has been 
kept up.to.date by a summary of the latest 
davelopmartg in the affairs of the Common. 
wealth Referring to Inter State River Water 
disputes in India, the writer stresses the need 
for ‘sive and take attitude” on the part of 
the States and urges that the inter-linking of 
rivers was a good solution for many ef our 
problems, Finally, the Editor examines how 
far the Indian Constitution and its laws hava 
geryel the ends of bringing about the much 
vaunted renaissance and social transformation. 


5. The expansion of local remedies aud the 
international protection of human rights. and 
the application of successive treaties dealing 
with the came subject matter, are the titles 
of two other articles; in this section. The 
s63ond section contains inter alia, articles on 
the Hindu responses to modern Western 
Challenges, Russia's attitude towards poHtical 
developments in India, and Asian Reletions 
and Gandhi, R S.S. 


HUMAN RIGHTS & FUNDAMENTAL 
FREEDOMS (Tagore Law Lectures). 
By Jagadish Swarup, Advocate,. For. 

- merly Solicitor General of India, Tri. 
pathi. 1975. Pp. XX & 408. Price, 
Rs. 55. l 


Philosophers and Jurists have always om. 
phasised and developed the concept of human 
rights from the beginning of civilised life and 
the Indizn constitution hag only reaffirmed 
them. In the course of these twelve lectures, 
the author has attempted to treat the 
evolution and development of these righis in 
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different countries. The development of the 
conzep; of individual rights in the various 
countries at different times has been traced 
and separate lectures have been devcted to 
liberty, the cecurity of the person, freedom of 
assembly and association, freedom of move- 
ment, right to carry on business and the right 
to privacy, Other lestures deal with equality, 
freedom of thought and gpeech, freedom of 
religion, academic freedom and right to 
property. 

2. The various human rights and funda. 
mental freedoms recognised in the -Universal 
Charter of the United Nations are enshrined 
in Part IIL of the Indian Constitution, and 
the S#ite, which expression includes, the 
Governmoané, the legislatures and all local and 
other authorities, ig prevented from making 
any law which, in normal times, take; away 
or abridge; the fundamental right and any 
law mace in contravention of this is void to 
the extent of th's contravention. Among thege 
fundamantal rights is tha right of free speech, 
frae prass, frea worship, and freejom from 
unreasonable searches and seizures, A new 
basis of security and prosperity is cought-to 
be ushered in by the Directive Principlas of 
Siate Policy given in Part IV of the Consti. 
tution. These Directive Principles ara not 
enforceable in any Court, and as these Prin- 
ciples are subordinate to the Fundamental 
rights, Parliament has amended the consti. 
tution by adding Article 31.C. 


3. Ths book is claimed to be a pioneering 
effort towards an integral presentation and a 
first attempt to offer a comprehtnsive treat- 
mont of ths origin and development of human 
rights and fundamental freedoms in the 
different countries. The views expressed by 
well-known philosophers and jurists in the 
history of the world are clearly explained. 
First full sized book to be published under 
this titls, the publishers claim that it is the 
first of iss kind to appear in this country. 


4. Besides the index, table of caseg, and 
select bitliography, there is an appendix which 
gives the reader the text of Part HI of the 
Constitution on Fundamental ar ag 


AN OUTLINE OF THE DUTIES OF 
THE JUSTICES OF THE PEACEIN 
NEW SOUTH WALES. By Judge 

- D. S. Edwards. Eighth Edition, by C.H. 
Mckay, LL. B., Solicitor, Clerk of the 
Peace and I. G. Tyson, LL. B., Soli- 


citor, Deputy Clerk of the Peace. The | 


Law Book Co. Ltd., Sydney. 1975. 


The seventh Edition was published fourteen 
years ago. During this period many of tha 
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‘statutes affecting the role of Justices of the 
Peace have been either amended or repealed 
and re-enacted. That has meant extansive 
re.drafting of that Edition. As a result of 
recent legislative activity, the functions for- 
merly discharged by Justices have in sorce in. 
stances come to be regerved to Stipendiary 
Magistrates. Still the position of the Justice of 
the Peace remains a vital one in the systam of 
law in this State. Since early this year (1975) 
the office of Chief Secretary was abolished 


with the appointment of Justices of the Peace, 


2. Before considering the duties a Magis. 
trate has to perform or the manner of per- 
forming them, the book sets forth some of the 
general principles which should guide every 
J. P. in bis conduct as a Magistrate. Hig 
duties ara either judicial or ministerial. Judi- 
cial duties are those in which he performs the 
functions of a judge, and ministerial duties 
are those in which he acts as a servant under 
the provisions of some statute. Before stating 
the preliminary steps that must be taken 
before a case is ready for trial, the book gives 
a brief summary of the classes of cases which 
Magistrates may be called upon to deal with. 
The subject of credibility of witnesses is then 
discussed and an outline is given of some of 
the more important points of tha law cf evi- 
dence. There are chapters on the appoint- 
ment and removal of Justices, the Magistrate's 
jurisdiction, compelling witnesses to attend for 
the purpose of being examined, and the 
sources of law. There is a glossary and index 
in this book. 


3. In this neat little book is given an out- 
line of the duties which a Justice of the Peace 
may have to discharge. There seems to be no 
other single book on the subject. R. 8.8. 


THE LAW OF ARBITRATION (CON- 
CISE COLLEGE TEXTS). Second 
Edition by William H. Gill, F.R, I. 
B. A., A.M. R. T. P. I. of Gray's Inn, 
Barrister.at- Law. With a Foreword by 
Anthony Walton, Q.C., Editor of ‘“Rus- 
sell on Arbiiration.” Sweat & Maxwell 
(Tripathi) 1975. Pp. xxx & 139. Price 
Rs. 48. 


. This established hand-book oa arbitrations 
and their procedure is now in its second Edition, 
its main purpose being, as always a clear indi- 
cation of the law and procedure in as succinct 
a manner ag possible but with complete accu. 
racy. Since the publication of the last edition 
nine years ago, the subject has gained mostly 
in importanee. A very large number of new 
cases have been alded in the present edition, 
including important decisions in the Court of 
appeal and House of Lords. The law-hag 
been stated as at lst October 1974, z 
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2. The work open3 with an account of the 
miture of an arbitration, including the rights. 
of parties, after which it considers the arbi- 
tration agreement, the powers contained in 
taem, and the capacities of parties. The 
appointment of arbitrators and umpires ic ex- 
plained in detail, and procedure prior t= the 
kearing and at the hearing itself are fully 
cealt with. A full discussion follows on the 
cuestion of evidence, irregularity, waiver and 
celegation, and the Cou:t control of arsitra. 
tion. The three concluding chapters deal 
with the actual awards, and costs and siatu- 
tory arbitration. Every’ proposition put for. 
ward by the author is supported by authority, 
& particularly valuable feature of the book 
being the inclusion of relevant parts of the: 
Arbitration Act, 1950. Besides tho tables of 
cagas and statutes, there isan us-ful index. 


3. The book should be highly useful to 
lawyers, surveyors, arbitrators, civil servants, 
trade union officials and economists, who 
shculd greatly benefit by this general strvey, 
:n simple language of the law and practice of 
arbitration. 


4. In India the Arbitration Act, 19410 made 
improvements in the old laws and inserted 
new sections for the smooth working of arbi. 
bration proceedings. It standardised the law 
relating to arbitration throughout British 
India. l R. 6, §. 


DIGEST OF THE GUJARAT CO-DPE- 
RATIVE SOCIETIES CASES. (Deci- 
sions of Gujarat Co-operative Tribunal 
and Gujarat High Court from 1960 to 
1975). By B. K. Amin, B. A. (Bom.) > 
B.Sc ,(Lond.), Bar-at-law, Advocate, 
Supreme Court. The New Gujaraz Law 
House, Three Gates, Ahmedabad. 1975 
Pp. 151, Price Rs. 23. 


This exhaustive digest contains more than 
400 judgments of the Gujarat High Court and 
Gujarat Co-operative Tribunal. The took 
opens with ths Sections 1 to 169, and this is: 
followed by a topic. wise arrangement of the 
dacisions. The diffe. ent headings Zomprise tha 
claims of servants, injunétions, interest, loin,. 
refund of sare money, remand, Socisty, its 
Chairman, Secretary and others, and Sareties. 
Ths comments are adequate as well as the 
subject index. 


3. The book is an useful addition to eny bar 
library and should bə of assis‘anca to advo- 
cates, Government offices, and C>.>perative 
banks Mr. Amin has also written on tne liw 
of sasement, Bombay © urt Fess Aeb, ani 
tae Bombay Rent Control Digest, R.S.S. 
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TENANCY LAW IN RAJASTHAN. By 
N. L. Pokhrana,M.A, LL.B. Govern. 
ment Advocate (Sales Tax and Eacise) 
Board of Revenue for Rajasthan, and 
also Lecturer in Law, Government 
College. Ajmer. Published by Asha 
Law Publishers. Naya Bazar, Ajner, 
Pp. liv & 424+115 : Price Rs. 50/.. 


_ This is a compilation of the case and statute 
‘law ag on 15-1.1975 on the subject of tenancy 
law in the State of Rajashan. This book in. 
corporates text of the Rajasthan Tenancy Act, 
the Rajasthan Tenancy (Govi.) Rules, 1955, 
the Rajasthan Tenancy (Board of Revənue) 
Rules, 1955 and Notifications under the 
Rajasthan Tenancy Act, 1955. There bas been 
& long felt genuine need fora lucid anc ex- 
haustive commentary on the subject though 
the learned author hag observed in the Pre. 
face to the book that during the last ten years 
the law on the subject has been very much 
setitied by the Board of Revenue. This useful, 
base and reference book will go a long way to 
meet this need and the efforts of the author 
deserve appreciation. 


2. The book carries a table of Caoc and 
index. 


3. The Bəok will doubtless be of gonsider. 
able assistance to the students of tenancy laws 
and to the members of the Bar and the 
Bench. R.Ê.K. 


WHO’S WHO IN MALAYSIA 1975-1976 
AND GUIDE TO SINGAPORE, Edited 
and Published by J. Victor Morais, 
S.B.ST.J. Greund Fleer, B, P. Eeuse, 
Jalan Davidsen, Kuala Lumpur (Malay- 
sia). Printed by Perchetakan MAS Sen- 
dirian Berhad, 31 and 33, Jalan Lima, 
Off Jalan Chan Sow Lin, Kuala Lumpur 
(Malaysia), pp. 364 + 140 + 16 Price 
$ 30.00 (Inland); U.S. $ 20.00 (Overseas). 


“A good Book is the precious Life- 
blood of its Master’s Spirit”, says Ruskin. 
Tested on this touch-stone, “WHO'S WHO 
IN MALAYSIA” stands the test trium- 
phantly for its Editer and Publisher, Mr. 
J. Victor Morais, has literally spared no 
pains and imagination in presenting -ọ the 
public the finest book of its kind. 


2. The book presents in the most 
systematic. classified and up-to-date man- 
mer biographies of prominent people in 
almost all walks ef life both in Malaysia 
and Singapore and also of Malaysians who 
are overseas. The book has not fersotten 
those whe have passed away while this 
book was being prepared for publication. 
The Obituary Section provides. brief notes 
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on them. The biographical sketches have 
been written in an elegant style and easi- 
ly capture the attention and interest of 
the reader. They are sufficiently detail- 
ed without being lengthy. The sketches. 
despite being so different from one an- 
other are knit so nicely in the scheme of 
the book that the interest of the reader 
is sustained upto the end without the least 
element of monotony creeping up any- 
where any time, It will be no exaggera- 
tion to say that going through the pages. - 
of the book gives the same pleasure and: 
delight to its readers as they would derive- 
while traversing through the picturesque 
and panoramic landscapes of a beautiful 
country The lively photographs of the 
biographees virtually produce the effect. 
on its readers of meeting them in flesh 
and blood. 


3. The book lives upto its primary 
purpose of being informative and of 
course to the confident hope of its Editor, 
Mr. Morais, as the most comprehensive 
reference guide of its kind — but not only 
to the important people in different walks 
of life in Malaysia and Singapore but also 
to various institutions, Organisations, Sta- 
tutory 2odies in these Republics. To top- 
all this, the book closes with a trade guide 
which ‘acquaints its readers, both inland. 
and overseas, with enterprising trade and 
commercial organisations in Malaysia. 


4, “WHO’S WHO IN MALAYSIA” 
is not cnly the finest book of its kind pro- 
duced in this part of the world but can 
easily compare with similar works pro- 
duced in highly advanced countries like: 
U. K.. U. S. A. U. S5, S. R., France and 
Germany. 


FA Quality of paper used. printing. 
photographs, attractive binding. cover de-- 
sign and the overall get-up of the book 
leave an indelible impression on the- 
minds of its readers and it will be no hy- 
perbolic statement that placed amongst a 
thousand other books, Morais’s “WHO'S: 
WHO IN MALAYSIA” will not fail to 
catch the viewer’s eye and once it comes 
to his hand it will be rather irresistible 
for him to go through its pages. 


6. The beok is more than worth its: 
price, looking to its utility and usefulness 
not only to the people of Malaysia and 
Singapore but even to the people abroad 
who are in search of a dependable guide: 
to these countries or have any trade link 
or interest in them. 


T The beok is absolutely flawless 


and bazs all encomiums that should be bes-- 
tewed on its learned and painsteking Edi-- 
tor, M-. Morais. 


By RS 
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Mr. P. R. MRIDUL . 
Recently appointed Judge of Bombay. High Court 


en ‘ T A 


— 


Mr. P. R. Mridul,’a recently appointed Judge of the Bombay High Court, was. 
sworn in on 2-1-1976 at 4.00 p.m. by the Hon'ble the Chief Justice of Bombay. 
Mr. Mridul brings to his office large experiance of commercial litigation and Consti- 
tutional matters. Mr. Mridul was enrollei to the Bar in 1958.’and was in the -~ 
ehamber of Mr. M. H. Shah. Later he set up his own chamber. Mr.'Mridul 

has been appearing in Supreme Court since 1962 and has argued his major appeal 
in Supreme Court in the year 1965. Mr. Mridul has appeared in several other 
High Courts of India in Constitutional and ofher matters. Hë recently appeared 


aces | | ee | | 


msc: 


z 
before the Full Bench of the Sucreme Corrt constituted to review the Kesavanand ? | 
Bharati ruling, A. I, R. 1973 B.C. 1461. Inthe Bombay High Court recently he has. ` Po 


appeared in‘the Backbay Reclamation matter. 
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8. This appeal: arises. out of a suit 
instituted on 19th :. November,- 1957 for 
partition ,of properties, Properties men- 
tioned in Schedulés -A’ and B to the plaint 
belonged to the, mother of ‘defendant No. 
3. Properties mentioned in Schedule C. to 
the plaint were-joint properties of the 


father and the.mother’of defendant No, 3.. 


9. ` The- plaintiff and: defendant No. 
2 are the.sons of .one of the brothers of 
the, mother‘ of defendant No. 3. Defendant 
No. 1.is the-son of another brother of the 
mother of defendant No. 3. Defendant No. 
4“is the son of defendant No. 3's father’s 


=. brother. 


BMY 


10. Defendant No. 3 died during 
the pendency of the suit. Thereafter de- 
fendant No. 1 filed his additional wrizten 
statement and claimed half share in. the 
propérty of defendant No. 3 on the 
ground that defendant No, 1 had married 
defendant No. '3 on 30th August, 1959. 


ii. The trial Court allotted to de- 
fendant No. 3 3/6th share in properties 
mentioned in Schedules A and B to the 
plaint. The plaintiff and defendant No. 1 
and defendant No. 2 were each g.ven 
i/6th share in properties in Schedules A 
and B to the plaint. With regard to Sche- 
dule C properties the plaintiff and de<en- 
‘dant No.-1 and defendant No, 2 were each 
given -9/96th share and defendant Nod. 3 
was given 51/96th share and defendant 


+ ar 


+ No: 4 was given’ 18/96th share, <> , '' 
The trial Court found that de- ` 


12. 
fendant No., 4 was’ alone entitled :to ‘the 
share of defendant No, 3 on the grcund 
that marriage of defendant .No. -3 with 
defendant No. 1 was-not proved. The rial 
Court also found that defendant No. 3 
was mentally unsound to enter into any 
marriage.: 


- 13... Defendant-No. 1 preferred an 
appeal. The High Court set -aside: the 
judgment of the trial Court and held zhat 
defendant No. 1 was married to dezen- 


' dant No? 3.and defendant No.3 was :n a 


lucid interval at the time of marriage. 


14. Counsel for the appellant de- 


fendant No. 4 impeached the finding of 
the High Court both with regard to the 
fact of marriage and the finding that de- 
fendant No. 3. was married in a lucid in- 
terval. | i 

~ 15. - Defendant No. 4 relied on three 
documents.in support of the submission 
that defendant No. 3 was not a sane ser- 


son to enter into marriage with defen- 


dant No. 1. The first document is Exhi-. 


bit B-34 which is an order dated 8th Nov- 


' ember, 1958 declaring defendant No. 3 to 


be a person of unsound mind. In. ‘that < 


order defendant 4 was appointed guarlian 
of the property of defendant No. 3 and 
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-of the High Court on both 
.Is correct. The appeal is 


defendant No, 1 was appointed guardian 
of the person of defendant No. .3. The se- 
cond document is Exhibit B-8 dated 7th 
September, 1959. The appellant submitted 
that on ‘7th September, 1959, defendant 
No, 3 wanted to get herself declared as a 
person of sound mind. By an order dated 
5th February, 1960 being Exhibit B-31 
the District Judge dismissed the applica- 
tion of defendant No. 3. The third docu- 
ment on which the appellant relied is the 
sult in this appeal where defendant No. 3 
on 19th November, 1957 was impleaded as 
a person of unsound mind. 


16. The. appellant ‘contended that 
though Exhibit B-34 namely, order dated 
8th November, 1958 declaring defendant 
No, 3 as a person of ursound mind was 
not a judgment in rem but it was a judg- 
ment inter-partes and it would, therefore, 
ibe admissible under Sections 11 and 13 
of the Evidence Act. The appellant also 
contended relying on the decision in 
Amanchi Seshamma v. Amanchi Padama- 
nabha Rao, ILR 40 Mad 660 = (AIR 1917 
Mad 265) that once a person is adjudged 
insane It is presumed that state of un- 
soundness will continue until proved to 
the contrary. 


1.. Counsel for the - appellant 
therefore contended that the conclusion 
of the High Court that defendant No. 3 
was in é lucid interval at the time of 


Marriage was against the overwhelming 


documentary evidence. 


18. The documents relied on dy 
the appellant do not rule out lucid inter- 
val at the time of marriage on 30th Au- 
gust, 1959. The High Court relied on the 
evidence of D.W. 4 who attended the mar- 
riage, D.W. 4 was a teacher, His evidence 


was that defendant No. 3 at the time of E 
His fur-.. 


marriage talked with Musaliar. 
ther evidence was that Musaliar called ~< 
defendant No. 3 and she went near him 
and told him that he was being authorised 
by her to give her in marriage to defen- 
dant No. 1. The High Court rightly found 
that defendant No. 3 gave her consent’ to 
ae marriage and was in her lucid inter- 
val. 


19. The High Court reversed the 
finding of the trial Court and held that 
the marriage took place. The High Court 
relied on the oral evidence and found that 
marriage in fact was held. The conclusion 
the questions 
therefore dis- 
missed. No order.as to costs. 


Appeal dismissed. 
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: A..N. RAY, C. J.M. H. BEG, 
s.) “BR. S. SARKARIA AND 
P. N. SHINGHAL. JJ. 


‘Ram Charitre Ray, Petitioner v..The 
High Court of Patna and another, Res« 
pondents. 

Writ Petn. No. 56 of 1972, D/- 2-12- 
1975. 


. (A) Constitution of India, Art. 16 a) 
— Violation of, 


Petitioner. a clerk in Additional Sub- 
Judges Court, in charge of land acauisi- 
tion case not putting up record of the case 
before presiding officer expeditiously and 
not getting date fixed for consideration of 
Serishtedar’s report — Held he had deli- 
berately shelved the issue of a payment 
order in order to harass the litigant — 
His object was dishonesty — He had act- 
ed in violation of Rule 24 and directions 
given to him — District Judge’s order 
that petitioner be promoted with effect 
from the date from which he was entitled 
to such promotion subject only to the con- 
_ dition that he will not be entitled *to ar- 
rears of salary from date of promotion -—~ 
Eeld no aspect of Article 16 (1) could arise 
in the case and the petitioner was punish- 
2d very lightly. (Para 2) 
Cases Referred: Chronological] Paras 
AIR 1952 Pat 309 = ILR 30 Pat 405 a 


Mr. Mohan Bihari Lal. Advocate, a 
Fetitioner; Mr. L. N. Sinha, Solicitor: 


General of India (M/s. S. P. Nayar ‘and ` 


U. P. Singh. Advocates, with him), for 
Respondents. 

The Judgment of the Court was deli- 
vered by 


BEG, J.:-—~- The petitioner under Arti- 


“= sle 32 of the Constitution makes the fol- 
. lowing allegations: 


-  (1):He was a Bench Clerk in the Ad- 
ditional Sub-Judge’s Court, Purnea, in 
1967. On 20th May. 1967. the District 
Judge. Purnea, asked for an explanation 
from him with regard to a land acaquisi- 
tion case No. 119 of 1958 as to why the 
‘record of the case was not put up expedi~ 
tiously before the presiding officer and a 

date fixed for consideration of the Seri- 
shtedar’s report. He gave the explana- 
tion that he was not the dealing Assistant 
for land acauisition eases, On 15th June, 
1967. the District Judge, Purnea, rejecting 


. _ the correctness of the- petitioner's stand, 
required- the petitioner to show cause why ` 


his increments and promotion should not. 
be stopped. The petitioner repeated his 
` əxplanation. He was: called bv the Dis- 
- triet Judge on ist August; 1967. in his 
-hamber and heard personally. - On 8th 


August, 1967. the- District Judge passed 
; L5/LS/E515/75/DHZ ` i 


~ 


Patna High Court (Beg J.} ` 


- pealed ‘to the High ‘Court: 


ALR 


an order that the- -petitioners inzrement 
and promotion be stopped for two véars 
from ist August, 1967. J ; 

(2) On 30th August, 1967; the District 
Judge." Purnea, drew up 4 list of, persons 
promoted: but did not include the: zame of 
the petitioner in ‘it. ` The: petitioner ap- 
By its letter 
dated 10th September, 1970, th= High. 
Court allowed it and asked: the . District 
Judge to` reconsider . his icase. On 7th 
November. 1970; the then. District Judge 
of Purnea. ordered that. the petitizner be - 


promoted with effect from-the date from 


which he was entitled to such promotion 
subject only to the condition that he will 
not. be entitled to arrears of salary from 
the date of promotion. The- petitioner 
then made a representation to the Dis- 
trict Judge for the alleged arrears of his 
salary which he had not received but this 
Was rejected. The petitioner again ap 
pealed to the Chief Justice of the Patna 
High -Court against the order of the Dis- 
trict Judge passed on 7th November. 1970. 
refusing the arrears of salary. He re- 
oresented that other Clerks had r2ceived 
their arrears. He also alleged that his . 
mension would also be affected: by stoppage 
of increments, 


(3) He had er approached the 
High Court under Article 226 of the Con- 
stitution, because, he savs. a Full Bench 


£- the High Court of Patna in AIR 1952 


Pat 309 (FB) (in Re: Babul Chandra 
Mittra) had laid down that- no writ peti- ` 
tion lay: in the High Court against orders 


of. the -High . Court in its. administrative. . 


capacity. He alleged that he. had been 
Dunishéd contrary to the- provisions of 
Article 311 (2) of the Constitution. He 
also alleged violation of his fundamental 
right under Article 16 (1) of. the Constitu- 
tion, 


2. No one ee appeared on behalf 
of the petitioner te explain to us how any 
fundamental right of the’ petitioner has 
een’ affected. From the reply filed on 
behalf of the High Court it appears that 
shere was a very detailed order by the 
District Judge of Purnea setting zut the 
responsibility of the petitioner for delay- - 
ing land acquisition ease No. 119. cf 1958. 
(Mrs, Dhana Laxmi Lal v. Rasik Lal) and 
“he payment of compensation maney of 
Rs. 24.140/- to the lady concerne. The 
circumstances indicated that the peti- 
tioner, who was incharge of the cese, had 
acted: in violation of Rule 24.anc direc- 
sions given to him, The finding was that) > 
he. had deliberately shelved the issue of] 
a payment order in order to harass the 


‘litigant who was running from villar tol -. 
post- for redress. 
- was ‘dishonesty. 
-very lightly after his case had been sent 


Presumably. his obiect 
He had been punished 


back for EREE opportunity to Re given: 
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to him to be heard. His apeal had been 
dismissed by the Chief Justice of the 
Patna High Court on .8th November, 1971. 
by a detailed’ order with full reasons dis- 
closed there. No aspect of Art. 16 C) of 
the Cozstitution can arise in this case. 
Tnis writ petition -is, therefore. dismissed, 
but, in’ the circumstances of the case, we 
- make no order- as to cosis. 

ga Petition dismissed, 
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(From: Allahabad)" 


K. K. MATHEW, P. K. GOSWAMI AND 
N. L. UNTWALIA, JJ. 


Jugilal Kamlapat Oil Mills, Appellant 
v. Union of India. Respondent. 

Civil Appeal No. 922 of 
3-12-1975. 


(A) Railways Act (1899), Section 47 — 
General Rules framed under, Rule 43 — 
Case under old Rule analogous to Rube 48 
— Re-consignment of goods — Requwire- 
ments — Goods sent by appellant from 
Kanpur to Calcutta — After goods had 
reached Calcutta, application to Goods 
Inspector at Kanpur fer returning w220n 
to Kanpur -—— Original railway receipt also 
not forwarded with the application — 
Held there was no obligation under the 
Rule upon the Railway Administration to 
direct the return of the wagon from Cal- 
cutta to Kanpur and to give delivery at 
Kanpur, since there was no compliance 
with the Rule, ara 5A) 


Under the Rule, the application for 
-re-consignment ought to have been made 
to the Station Master oi Calcutta, the 
station where the consignment was sto- 
red, and the original railway receipt also 
should have been forwarded with the ap- 
plication for re-consignment. Both the re- 
quirements were not satisfied in the ins- 
tant case. (Para 5A) 

(B) Railways Act (1890) (Prior to 
amendment of 1981), Section 72 — Non- 
delivery — Oi! consigned under Risk Note 
Z from Kanpur to Calcutta — Goods, after 
reaching Calcutta safely, setzed by Health 
Authorities and destroyed as adulterated 
under High Court orders — Railway is 
not responsible fer non-deliverv anc is 
not liable in damages — Failure on the 
part of Railway to give notice to consic- 
nor before seizure and destruction — 
Effect — Plea being mixed question of law 
and fact before Supreme Court for the 
first time — Cannot be taken — ({1) Con- 
stitution of India, Art. 126, (È) Concract 
- Art (1872), Sections 151 and 152). 

The responsibility of the Railway Ad- 
ministration, with respect to the goods en- 


tr. A No. 295 of 1955, D/- 6-10- 1964 oer. 
wo) 


ia Ea 


1968. D/- 
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-reached Calcutta safely, 


“and S. P, 
dent. 
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trusted ‘for carriage, was, prior to the 
amendment of 1961, that of a bailee, A 
bailee is excused from returning the sub- 
ject-matter of the bailment to the bailor 
or his agent where the subject-matter was 
taken away from him by authority of law 
exercised through regular and valid pro- 


ceedings. Corpus Juris Secundum, Vel. 8, 
page 308, Ref. (Para 6) 
Where the consignment of oil from 


Kanpur to Calcutta was acceptec by the 
Railway under Risk Note Z and after the 
wagon had.reached Calcutta with the 
locks and the seal intact, the delivery 
could not be made as the oil was seized 
by the Food Inspector of Calcutta in pur- 
suance of an order of Health Officer of 
the. Caleutta Corporation under Section 
419 of the Calcutta Maunicipal Act, and 
was destroyed under the orders of the 
Calcutta High Court as the contents were 
found to be adulterated, the non-delivery 
of the oil was not due to any accident, 
nor was it due to fire or any other cir~ 
cumstanece within the control of the Rail- 
way, As the wagon containing the oil 
there was no 
room for inferring any misconduct on the 
part of the Railway Administration. The 
Railway could not therefore be held lia- 
ble in damages under Risk Note Z, 


(Para 9) 
Even der the general law, the Rail- 
way could not be liable for non-delivery 
of the consignment. The tank wagon wag 
seized at Calcutta by the Food Inspector 
not because of any negligence of the 
Railway authorities, but because the 
Health Officer of the Calcutta Corporation 
suspected that the oil was adulterated. 
(Para 10) 
Where the consignor (bailor) was 
aware of the seizure and was also a party 
to the preceedings for the destruction of 
the oil before the Courts, no prejudice 
was caused to the consignor by the fail- 
ure to give him notice about the seizure of 
the tank wagon, and the failure would 
not make the Railway Administration lia- 
ble in damages. The object of the notice 
is to give an opportunity to the bailor to 
litigate his rights to the property bailed. 


(Para 13) 

The plea that the failure to giva 
notice has resulted in prejudice to tha 
consignor cannot be -taken for the first 
time before the Supreme Court as it in- 
volves a mixed question of law and fact: 
Corpus Juris Secundum, Vol. 8, p. 309, 
Ref; F. A. No. 295 of 1955, D/- 6-10-1964 
(All), Affirmed. (Para 13) 
M/s. J. P. Goyal and S. N. Jain, Advo- 
cates, for Appellant; M/s. S. N, Prasad 
Nayar, Advocates, for Respon- 


The Judgment of the Court was delis 
vered bv 


MATHEW, J.:— In this appeal, by 
certificate, the question for consideration 


- to the appellant there. 
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is whether the respondents were liable to 
the appellant.in damages for non-delivery 
of mustard oil consigned by the appel- 
lant to the employees of Eastern Railway 
at Kanpur Central Station on 29-8-1949 


for carriage and delivery to the appellant” 
at Saheb Bazar Jagannath Ghat Railway ` 


Station; Calcutta. 


“2. There is no dispute that the 


consignment was duly accepted by the 
railway employees and that it was car- 
ried to the particular station at Calcutta 
on 4-9-1949, However, on 6-9-1949, the 
appellant wrote to the railway - authori- 
ties at Kanpur to redirect the consign- 
ment to Kanpur and to deliver the same 
But the appel- 
lant was asked by the railway authorities 
at Kanpur to take delivery of the consign- 
ment at Calcutta, Delivery could not be 
made at Calcutta on 6-9-1949. as the oil 
was seized by the Food Inspector of Cal- 
cutta In pursuance of an order of the 
Health Officer of the Calcutta Corporation 
under Section 419 of the Calcutta Muni- 
cipal Act. On 17-9-1949, two samples of 
mustard oil contained in the tank were 
taken under the order of the Municipal 
Magistrate before whom the case was 
placed for orders and they were sent for 
analysis to the Public Analyst. The Pub- 
lic Analyst reported on 20-9-1949 that the 
samples were adulterated. It then be- 
came necessary for the Magistrate to de- 
cide whether he should pass orders for 
destruction of the oil as prayed for by the 
Corporation. After hearing the appellant, 
he passed an order acquitting the appel- 
lant and rejecting the prayer for des- 
truction of the oil. 
a revision against the order rejecting its 


prayer for destruction of the oil before’ 


.. the High Court of Calcutta, The Court 
- directed the destruction of the oil on the 


basis of the report of Public Analyst. 


3. The appellant thereafter issued 
a notice under Section 80 of the Civil 
P. C. to the respondent claiming damages 
on the basis that the railway authorities 
were bound to deliver the oil at Kanpur 
as subsequently directed by the appellant 
and since the railway authorities did not 
deliver the oil at Kanpur or at Calcutta, 
they were guilty of negligence. There- 
after the appellant filed the suit from 
which this appeal arises. 


. The trial court found that the 
Railway had no obligation to deliver the 
oil at Kanpur as subsequently directed by 
the appellant end- that it was not in any 
way negligent in not delivering the oil to 


the appellant at Calcutta as the oil was. 


- seized under the lawful-orders of the com- 


petent authority under the Calcutta Muni- 


cipal Act and dismissed the suit. The ap- 


s 


pellant filed an appeal against the decree- 


to:the High Court and the Court dismiss- 
‘ed ‘the appeal. a 


The Corporaticn filed: 


A.I. R. 


o5 The two courts concurrently 
found that the oil which was consigned 
ty the. appellant was carried by the rail- 
way to the particular station at Calcutta 
and that- the wagon containing the oil 
reached Calcutta on 4-9-1949. The- courts 
further found that there was no tamper- 
ing with the tank containing the -oil as 
the padlocks on the tank wagon rut by 
tae appellant were intact when-the wagon 
reached Calcutta on 4-9-1949. °°” 


-5-A. | One contention. of the appel- 
lant before us was that the Railwey au- 
trorities ought to have taken the tank 
wegon containing the mustard oil to Kan- 
pur as requested by it and given delivery 
of the oil to it at Kanpur. This conten- 
tion was negatived by the High Court on 
the basis of the rule analogous to Rule 48 
of the General Rules framed under. thel. 
Indian Railways Act which was in force 
at the relevant time. Under that rule, the 
consignor had to apply for  re-consign- 
ment to the Station Master:of the station 
where the consignment was stored. The 
appellant admittedly requested only the 
Goods Inspector at Kanpur on 6-9-1949 
for returning the wagon to Kanpur. By 
this time, the tank wagon had reached 
Calcutta. So, the appellant ought tc have 
aoplied for reconsignment to the Station| . 
Master of the station at Calcutta. The 
rule also required that the original Rail- 
way Receipt should be forwarded with 
the application for reconsignment. There 
is nothing in evidence to indicate that the 
original Railway Receipt was forwarded 
by the appellant along with the arplica- 
tion. The High Court was right in hold- 
ing ‘that there was no obligation upon the 
Railway administration to direct the re- 
turn of the tank wagon from Calcutta to 
Kanpur and to give delivery to. the ap- 
pellant at Kanpur. Quite apart from that, 
on 6-9-1949, the wagon was seized in 
pursuance of the orders of the competent 
authority under the Calcutta. Municipal 
Act. This in itself would be a sufficient 
answer for the failure to comply with the 
appellants request, ` 


6. The obligation of a bailee is 
set out in Section 151 of the Indian Con- 
tract Act. The section says that a bailee 
is bound to take as much care o- the 
goods bailed to him as a man of ordinary 
prudence would, under similar circum- 
stances, take of his own goods of the same 
bulk, quality and value as the goods bail- 


- eJ. Section 152 of that Act says that the 


bailee, in the absence of any special con~ 


-tract, is. not responsible for.the loss, des- 


truction or deterioration of the thing bail- 
ed, if- he has taken the amount of care of 
it described in S. 151. A bailee is excused 
‘from ‘returning the subject-matter of the 
bailment to the bailor or his agent where 
the subject-matter was taken away from| 
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him by authority of law exercised through 
enua and valid proceedings.* 

7. -The consignment in qtestion 
was accepted by the. Railway authoriti es 
at Kanpur under the risk note ir. form 
Z (Exhibit A). 
Ex. A runs: i 

A EIEE dó aby agree and 
qindertalra to hold the said Railway Admi- 
nistration harmless and free from ell res- 
ponsibility for any loss, destruction or 
deterioration of or damage to all or any of 
such consignment from any cause what- 
ever, except upon proof that such - loss, 
destruction, deterioration or damage arose 
from the misconduct on the part of the 
Railway Adminisatration or its servants, 
provided that in the following cas=s:— 

(a) non-delivery of the whole of a 
consignment — where such non-dzlivery 
is not due to accidents to trains or <o fire: 

‘The Railway Administration skall be 
bound to disclose to the consignor how 
the consignment was dealt with tkcough- 
out the time it was in its possession or 
control and, if necessary, to give exidence 
thereof before the consignor is called upon 
to prove misconduct, but, if misconduct 
on the part of the Railway Adminisiration 
or its servant cannot be fairly inferred 
from such evidence, the burden ot prov- 
ing such misconduct shall He uron the 
consignor.” 

8. So, if the loss, destructon or 
damage arose from the misconduct on the 
part of the Railway Administration or its 
- servant, then the Railway would b= liable 
to pay damages. The question then is 
whether the loss or destruction of the oil 
resulted from any misconduct on tne part 
of the Railway Administration. 

. The non-delivery of thre oil 
was not due to any accident to th= train, 
nor was it due to fire or any other cir- 
cumstance within the control of th Rail- 
way, As already indicated, when the 
tank wagon reached Calcutta, the locks 
put by the appellant on it and the -ailway 
seal were found to remain intact. There 
was, therefore, no loss or destruct.on of 
the goods during transit between. Kanpur 
. and Calcutta, The inability of th: Rail- 
way Administration to deliver thks con- 
signment at Calcutta was due to tre fact 
that the tank wagon was seized by a com- 


petent authority and its contents 
destroyed under the orders of the 
High Court of Calcutta. The risk 


note .lays down the rule of presump- 
tion on the question of misconduct. The 
respondents having proved that the wagon 
containing the mustard oil reached Cal- 
cutta safely, there is no room for inlerring 
any misconduct on the part of the Railway 
Administration or its servants.. Tke res- 
nondent cannot, therefore. be held liable 
under Exhibit bit A. : 


*(See Corpus Juris Secundum, Fol. „8, 
p. 308.) 


J. K. Oil Mills v. Union of India (Mathew J.) 


The material portion of.. 
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10. - Even under the -general law, 
the respondent cannot be held, liable for 
non-delivery of the consignment. The 


‘tank wagon was seized at Calcutta by 


the Food Inspector not because of any 
negligence of the Railway authorities, 
but because the Health Officer of the Cal- 
cutta Corporation suspected that the oil 
was adulterated. 


AL In Exhibit-11 the notice. 
given under Section 80 of the Civil P. C, 
it was stated that since the tank wagon 
was not returned to Kanpur according to 
the direction of the appellant and the 
goods delivered to the appellant there, 
the respondents were liable in damages. 
On reading Ex, 11, it would seem that 
the main grievance of the appellant was 
that the respondents failed to return the 
tank wagon to Kanpur as requested by it 
and. give delivery of the oil at Kanpur. In 
that notice, the appellant did not complain 
about the non-delivery of the oil at Cal- 
cutta or about tampering with the pad- 
locks by the Railway Authorities. 

12. Mr. Goel, on behalf of the ap- 
pellant, however, contended on the 
Strength of certain observations in Corpus 
Juris Secundum** that a notice ought to 
have been given by the Railway authori- 
ties to the appellant about the seizure of 
the tank wagon on 6-9-1949 or within a 
reasonable time and that the failure to do 
so would make the Railway Administra- 
tion liable in damages. 


13. The object of the notice is to 
give an opportunity to the bailor to liti- 
gate his rights to the property bailed. The 
appellant was a party to the proceedings 
before the Magistrate and the High Court. 
The High Court passed the order for des- 
truction of the oil after finding that the 
tank wagon was lawfully seized by the 
Food Inspector and that the samples ‘of 
oil were taken in accordance with law. 
We fail to see what prejudice was caused 
to the appellant by the failure to give the 
notice, There is also great force in the 
contention of the respondents that the 
appellant was aware of the seizure of the 
wagon on 6-9-1949 as the appellant was 
to take delivery of the oil on its arrival 
in Calcutta. Quite apart from this, the 
case that the Railway authorities ought 
to have given notice to the appellant of 
the seizure of the tank wagon within a 
reasonable time and that the failure to 
give rotice has prejudiced it was not 
pleaded either before the trial court or 
the High Court, We think the appellant 
is not entitled to urge this plea before 


— 


--thigs Court for. the first time as it involves 


a mixed question of law and fact. 


14, We ` dismiss the appeal but 
without costs. - 


Appeal dismissed. 
**(See Vol, 8, p. 309). 
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WALIA, JJ. ` 7 
- Balwant Singh, Appellant v. State 
of Punjab, Respondent. 

Criminal Appeal No. 301 of 1975, 
D/- 11-11-1975. 

(A) Criminal P. C. (1974), Sec- 
tion 354 (3) — Conviction under Sec- 
tion 302 — Sentence — Death sen- 
tence can be awarded only under spe- 
cial reasons, Cr. Appeal No. 1325 of 


1974 and Murder Ref, No. 59 of 1974, 


a 


2 25-4-1975 (Punj & Har), Revers- 
ed. ` 


Under Sec. 354 (3) the Court is 


- required to state the reasons for the 


' brutal manner or on a helpless child . 
‘or a woman or the like. 


sentence awarded and in the case of 
sentence of death, special reasons are 
required to be stated. It would thus 
be noticed that awarding of the sen- 
tence other than the sentence of 
death is the general rule now under 
the new Code and only special rea- 
sons, that is to say, special facts and 
circumstances in a given case, will 
warrant the passing of the death sen- 
tence, It is unnecessary nor is it 
possible to make a catalogue of the 
special reasons which may justify the 
passing of the death sentence in a 
case, But to indicate just a few, such 


as, the crime has been committed by 


a professional or a hardened criminal, 
or it has been committed in a very 


(Para 4) 
Since there were no special rea- 


sons the High Court was not: justified 


in confirming Geath sentence by re- 
lying on some decisions of the Sup- 
reme Court givenunder the old Code. 
Cri: Appeal No. 1325 of 1974 and Mur- 
der Ref. No. 59 of 1974, D/- 25-4-1975 
(Punj & Har), Reversed. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1975 SC 76 = 1975 Cri LJ s 


AIR 1975 SC 95 = 1975 Cri LJ 51 5 

.M/s. S. K. Mehta, M. Qamar- 
uddin and K. R. Nagaraja, Advocates 
for Appellant; Mr. O. P. Sharma, Ad- 


- yoeate, for Respondent. 
*(Cri. Appeal Mo. 1325 of 1974 and 


Murder Reference No. 59 of 1974, 
D/- 25-4-1975—Punj. and Har.) 


LS/LS/E302/75/MVJ 


A. I. R. 


Judgment of the Court was de- 
livered by eg 


UNTWALIA, J:— Balwant Sirgh, 
the sole appellant in this appeal, was 
corvicted under Section 302 of the 
Penal Code and sentenced ` to- death 
by the: Trial Court. His ; conviction 
end sentence have been confirmed by 
the High Court of Punjab’ and Har- 
yana. Special leave to appeal was 
granted by this Court limited to the 
question of sentence only. We have, 
therefore, to see whether on the 
facts of this case the High. Court was 
rigat in confirming the death sentence 
imposed upon the appellant or was it 
& case where the lesser sentence of 
fe imprisonment ought to' have .been 
ewarded, . 

2. The 


appellant was aged 


‘about 60 years at the time of the 


occurrence. He was working as a 
Granthi of a. Gurudwara in village 
Salihna District Faridkot. Monan 
Singh the deceased was a member of 
the Managing Committee of the Guru- 
dwara. He made certain ‘complaints 
épainst the appellant to the President 
cf the.Managing Committee and ask- 
ed for his removal from the post of 
the Granthi. The appellant, therefore, 
bore a grudge against the deceased. 
In the early hours of April 13, 1974 
the appellant gave Karah Parshad of 
Granth Sahib to Mohan Singh mixing 
cpium in it. As socn as Mohan Singh 
took the Parshad he felt sick and his 
heart began to sink. In sipte of the 
medical aid he could not survive and 
cied about 4 hours after the admini- 
stering of the poison to him by the 
eppellant. On the facts found by the 
laarned Sessions Judge and as affirm- 
ed by the High Court, the appellant 
was convicted under Section 302 of 
Penal Code. The question for cansi- 
ceration is whether the sentence of 


-death was rightly passed. It may be 


roticed that the occurrence took place 
cn April 13, 1974 after coming into 
force’ of the Criminal Procedure 
Code, 1973 on and from April 
J, 1974, Provisions of Section 354 (3) 
of the new Code, as noticed by the 
High Court, governed this case. Yet . 
the High Court confirmed the sentence 
cf death relying: upon two decisions 
cf this Court which were not zon~- 
cerned with the application of law 
engrafted in Section 354(3) of the 
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Code of Criminal Procedure, 1975 put 
were given with reference to the 
Code of Criminal Procedure 1398 as 
it stood at the relevant time. 


3. It is well-known tkat in 
many parts of the world an agitation 
has been going on against the imposi- 
tion of death penalty even in raurder 
cases, And in many countries or 
States death penalty has been abolish- 
ed. In India the Legislature in its 
wisdom has not thought it fit and 
proper to abolish the death penalty 
altogether but there has been a gra- 
dual swing against the imposition of 
such penalty. Under the Ccde of 
Criminal Procedure, 1898 as it stood 
before its amendment by Act 26 of 
1955, sub-s. (5) of Sec. 367 required: 

"If the accused is convictec. of an 


offence punishable with death, and 
the Court sentences him to any 
punishment other than death, the 


Court shall in its judgment state the 
reason why sentence of death was not 
passed”: 


Under the provision aforesaid if an 
accused was convicted for an offence 
punishable with death ‘then imposi- 
tion of death sentence was tke rule 
and awarding of a lesser sentence was 
an exception and the Court kad to 
state the reasons for not passing the 
sentence of death. By the Amending 
Act 26 of 1955 the said provision was 
deleted. Thereafter it was left to the 
discretion of the Court, on th=2 facts 
of each case, to pass the sentence of 
death or to award the lesser sentence. 
In the context of the changed law if 
in a given case the passing of the 
death sentence was not called for or 
there were extenuating circumstances 
to justify the passing of the lesser 
sentence then the lesser sentenze was 
awarded and not the death sentence. 
4, Section 354(3) of th2 new 
Criminal Procedure Code says: 
“When the conviction is for an 
offence: punishable with death or, in 
the alternative, with imprisonment for 
life or imprisonment for a term of 
years, the judgment shall state the 
reasons for the sentence awarded, 
and, in the case of sentence of death, 
the special reasons for such sentence.” 
Under this provision the Court is re- 
quired to state the reasons fer the 
sentence awarded and in the case of 
sentence of death, special reascns are 
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required to be stated. It would thus| 
be noticed that awarding of the sen-| 
tence other than the sentence of death 
is the general rule now and only spe- 
cial reasons, that is to say, special 
facts and circumstances in = given 
case, will warrant the passing of the 
death sentence, It is unnecessary nor 
is it possible to make a catalogue of 
the special reasons which may justify 
the vassing of the death sentence in 
a case. But we may indicate just a 
few, such as, the crime has been 
committed by a professional or a 
hardened criminal, orithas been com- 
mitted in a very brutal manner or on 
a helpless child or a women or the 
like. On the facts of this case. it is 
true that the appellant had a motive 
to commit the murder and he did it 
with an intention to kill the deceas- 
ed. His conviction under Section 302 
of the Penal Code was justified but 
the facts found were not such as tc 
enable the Court to say that there 
were special reasons for passing the 
sentence of death in this case. 


5. The High Court has refer- 
red to the two decisions of this Court 
namely in Mangal Singh v. State of 
U. P., AIR 1975 SC 76 and in Peru- 
mal v. The State of Kerala, AIR 1975 
SC 95 and has then said “There are 
no extenuating circumstances in this 
case and the death sentence awarded 
to Balwant Singh appellant by the 
Sessions Judge is confirmed.......... ” AS 
we have said above, even after. no- 
ticing the provisions of Sec, 354 (3) of 
the new Cri. P. C. the High Court 
committed an error in relying upon 
the two decisions of this Court 
in which the trials were held under 
the old Code. It wrongly relied upon 
the principle of absence of extenuating 
circumstances — a principle which 
was applicable after the amendment of 
the old Code from January i, 1956 
until the coming into force of the new 
Code from April 1, 1974. In our iudg- 
ment there is no special reason nor 
any has been recorded by the High 
Court for confirming the death sen- 
tence in this case. We accordingly 
allow the appeal on the question of 
sentence and commute the death sen- 
tence imposed upon the appellant to 
one for imprisonment for life. 

sentence reduced. 


932 S.C. 


AIR 1976 SUPREME COURT 232 
(From: Punjab)* 
R. S. SARKARIA AND A. C. GUPTA, 
Jd. 


Swarn Singh anc another, Appel- 
lants v. State of Punjab and others, 
Respondents. 


Civil Appeal No. 888 of 1968, L/- 
19-11-1975. 


(A) Constitution of India, Art. 226 
— Certiorari, writ of — Limits of 
jurisdiction of High Court to interfere 
— Finding of fact — Error of law or 
of jurisdiction — Order by Collector 
under Punjab Security of Land Ten- 
ures Act (10 of 1953), excluding cer- 
tain portion from area declared as 
surplus area of landholder — Inter- 
ference under Art. 226 — (Punjab 
Security of Land Tenures Act (10 of 
1953) Section 6.) 


It is well settled that Certioreri 
jurisdiction can be exercised only for 


correcting errors of jurisdiction com- - 


mitted by inferior courts or tribunals. 
A writ of Certiorari can be issued 
only in the exercise of supervisory 
jurisdiction which is different fram 
appellate jurisdiction. The Court 
exercising special jurisdiction under 
Art. 226 is not entitled to act as an 
appellate Court. . This limitation 
necessarily means that findings of 
fact reached by the inferior court or 
Tribunal as result of the appreciation 
of evidence cannot be re-opened or 
questioned in writ proceedings. An 
error of law which is apparent on the 
face of the record can be corrected by 
a writ. but not an error of fact, how- 
ever grave it may appear to be. AIR 
1964 SC 477, Foll. (Para 12) 


In regard to a finding of fact re- 
corded by an inferior tribunal, a 
writ of Certiorari can be issued orly 
if in recording such a finding, the tri- 
bunal has acted on evidence which is 
legally inadmissible, or has refused to 
admit admissible evidence, or if the 
finding is not supported by any evi- 
dence at all, because in such cases 
the error amounts to an error of law. 
The writ jurisdiction extends only to 
cases where orders are passed by in- 


*(L. P. A. 384 of 1967, D/- 





*L. P. A. No. 
31-10-1967—Punj. and Har.) 
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Swarn Singh v. Stace of Punjab 


A. LR. 


ferior courts or tribunals in excess of 
their jurisdiction or as a -result of 
their refusal to exercise jurisdiction 
vested in them or they act illegally 
or improperly in the exercise of their 
jurisdiction causing grave miscarriage 
of justice. (Para 13) 

Where the Collector, who had 
earlier declared certain land as sur- 
pius area of the land-owner under 
the Punjab Security of Land Tenures 
Act, 1953, later on, excluded portion 
of that area from the surplus pool on 
the ground that the father of the 
respondents was in occupation of that 
land as a tenant on the crucial date 
15-4-1953 (when the Act came into 
force) and the order was passed after 


‘examining the oral and documentary 
‘evidence on record: 


- Held that the finding was one of 


fact and as it could not be said.to be 
patently wrong, (much less 


could it 
be a finding based on no evidence or 


on inadmissible evidence), the High 
Court could not interfere with the 
order by writ of Certiorari under 


Art. 226 of the Constitution. (Para 15) 


According to the scheme of the 
Act, the Collector has to fix separate- 
ly the permissible areas of the land- 
owner as well as the tenants as on 
15-4-1953. Accordingly, the Collector 
rut the land in dispute in the per- 
missible area of the tenant (father of 
tae respondents) and excluded it from 
tne surplus area of the landowner. 
Thus, the order of the Collector did 
rot suffer from any error of law or 
cf jurisdiction. L. P. A. No. 384 of 
1967, D/- 31-10-1967 (Punj & Harn), 
Affirmed. ' (Para 10) 


(B) Constitution of India, Arti- 
ele 226 — Certiorari — Finding of 
fact based on relevant and existing 
grounds as well as irrelevant and non- 
existing grounds — Interference 
under Art. 226, 


Where the order of a domestic 
tribunal makes reference to several 
ercunds, some relevant and . existent, 
and others irrelevant and non-existent, 
the order will be sustained if the 
Court is satisfied that the authority 
would have passed the order on the 
basis of the relevant and existing 
grcunds, and the exclusion of irrele- 
vant or non-existing grounds cculd 
rot have affected the ultimate dəċi- 
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sion. AIR 1963: SC 779 and AIR 1967 
SC 1353, Ref. (Para 18) 
Cases Referred: Chronological Paras 
_ AIR 1967 SC 1353 = (1967) 2 SCR 

5 i = ' 40, 18 


(1964) 5 SCE 64 
: 10. 12 


583 o 
AIR 1964 SC 477 


AIR 1963 SC 779 = 
SCR 648 


' M/s. R. K. Garg, S. C. Agarwala 
and V. J. Francis, Advocates of M/s. 
Ramamurthi & Co. Advocates, for Ap- 
pellants; Mr. Hardayal Hardy, Sr. Ad- 
vocate, (Mr. S. K. Bagga, 
Bagga and Miss Yash Bagga, Acvo- 
cates of M/s. S. Bagga, Advocazes), 
for Respondent No. 6; Respondents 
Nos. 1, 5, and 7, Ex parte. 


Judgment of the Court was | 
livered by 

SARKARIA, J.:— This appeal by 
special leave is directed against a 
judgment of the Punjab and Haryana 
High Court summarily dismissing the 


de- 


Letters Patent Appeal filed by the. 


present appellants. 

2, Mahant Gurnarain, Respon- 
dent No. 5, owned 182 standard acres 
and 11'/44 units of land in several vil- 
lages in the Districts of Ambala, 
Hoshiarpur and Jullundur. The Spe- 
cial Collector, Chandigarh, Respon- 
dent No. 4 herein, by an order dated 
3-3-1961, declared an area of 132 
standard acres, 11'/2 units, out of the 
aforesaid land, as surplus area of the 
Mahant under the Punjab Security of 
Land Tenures Act, 1953 (to be hare- 
after called the Act). Out of this 
“ surplus area, land admeasuring 13 
standard acres and 1'/e units situate 
in the revenue estate of Dosanjh Ka- 
lan Tehsil Phillaur was allotted by 
the Circle Revenue Officer to the ap- 
pellants and Respondent No. 7, and 
possession thereof was given to tiem 
on 15-6-61 in accordance with Rule 
20 of the Punjab Security of Land 
Tenures Rules, 1956 (hereinafter call- 
ed the Rules). 

3. On 18-9-1961, the Special 
Collector excluded the entire areaof 
Respondent 5 in the revenue estat= of 
village Dosanjh Kalan from the sur- 
plus pool. 
ed the aforesaid 13 standard acres and 
11'/e units that had been allotted to 
the appellants. .The Collector allow- 
ed this area to Jagga (Respondent 6) 


Swarn Singh v. State of Punjab (Sarkaria J.) 


(1963) Supr 1 
18- 


Mrs. S. 


This excluded area indud- 
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and his brother, Meet Singh, as their 
permissible area on the ground that 
ree Mid tenants of this land on 15- 


4. . Aggrieved, the appellants 


_Carried an appeal to the Commissicner 


(Respondent 3), contending inter alia 
that Jagga and Meet Singh were not 
tenants of this land on the crucial 
date Le, 15-4-1953. The Commissioner 
dismissed this appeal. A revision pre- 
ferred by the appellants before the 
Financial Commissioner met the same 
fate on 25-1-1963. To impugn these 
orders of the Special Collector, the 
Commissioner and the Financial Com- 
missioner, the appellants filed a writ 


„petition (No. 173 of 1963) in. the High 
. Court. 
a learned Judge (Shamsher Bahadur 
‘J.) who set aside those 


The petition was accepted by 


i orders and 
remanded the case to the Special Col- 
lector with the direction that he 
should proceed afresh to determine 
the question after giving an opportu- 
nity of hearing to the writ-petitioners. 
Against that order of the learned 
Judge, Jagga preferred an appeal be- 
fore a Division Bench of the High 
merle The Bench dismissed the ap- 
peal. 


5. After the remand, the Spe- 
cial Collector reheard the parties and 
gave them opportunity to adduce fur- 
ther evidence on the point at issue. 
Jagga’s contention was that in the 


- agricultural year 1952-53, he and his 


brother, Meet Singh, sons of Rattan 
Singh, were in possession of this land 
as tenants under the land-owner, and 
consequently this area could not be 
included in the surplus area of the 
land-owner. The contention was ac- 
cepted by the Special Collector, in 
these terms: | 


“In support of this, oral as well 
as documentary evidence has been 


. produced by Jagga, claiming to bean 


old tenant. In oral evidence, two 
witnesses have been examined. One 
is Shanti Sarup, Lambardar of village 
Dosanjh Kalan where the land in dis- 
pute-is situated. The other is Karam 
Singh, who. is one of the new tenants 
resettled on the land already declar- 
ed surplus with Mahant Gurnarain 
(Landowner). In documentary `evi- 
dennce, certified copies of Khasra 
Girdawaries Ex. PB and PC, certi- 
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fied copies of Pedigree table, Exhibit 
PD and receipt showing payment of 
lease money to Mahant Gurnarair and 
land revenue paid to Lambardar by 
Rattan Singh, the father of Jagga, 
Exhibits PI, PII, PII, PIV, PV, PVI, 
PVII, PVIII, PIX and PX, have 
been produced. From the perusal of 
the entries in the certified copies of 
Khasra Girdawaries it appears that 
from 1948 to 1952 the cultivation of 
Rattan Singh son of Isher Singh ie. 
Jagga’s father is entered. In 1952-53, 
however the cultivation of Rat- 
tan Singh. son of Dalip Singn is 
entered, Thereafter, again in 1953- 
54, Meet and Jagga sons of Rattan 
Singh are entered upto 1961. It 
seems that the mistake made in the 
parentage of Rattan Singh, recording 
him as son of Dalip Singh in 1952-53 
in Khasra Girdawari is nothing but a 
clerical error. Because further these 
entries find full suppot from the oral 
as well as other documentary evl- 
dence mentioned above, the continu- 
ance of tenancy of ason after the 
father is a solid proof which can safe- 
ly be relied upon, -I have, therefore, 
no hesitation in accepting the plea 
that Jagga is an old tenant and his 
area, therefore, should not be includ- 
ed in the surplus pool.” 


6. In the result, the Special 
Collector by his order dated 11-5- 
1965, rejected the pleas taken by the 
appellants and excluded the area in 
dispute, admeasuring 13 standard acres 
and i'/e units, from the surplus area 
of the landowner and held it as per- 
missible area of Respondent 6 (Jagga) 
and his brother, Meet Singh. 


fa Against this order of the 
Special Collector, the appellants ap- 
pealed to the Commissioner who by 
an order, dated 25-5-1965, dismissed 
the same and aifirmed the order of 
the Special Collector. The appellants 


moved the Financial Commissioner in. 


revision under Sec, 24 of the Act, The 
Financial Commissioner dismissed the 
Revision on 31-10-1966 and affirmed 
the orders of the Special Collector 
and the Commissioner. A review 
petition filed by the appellants was 
- also rejected by the Financial Com- 
missioner on 25-11-1966. 

8. The ‘appellants 
13-12-1966, filed a writ petition under 
Arts, 226/227 of the Constitution for 


then on 


A. I. R. 


the issuance of an appropriate writ, 
order , or direction, quashing the- 
orders of Respondents 2 to 4. A learn- 
ed Single Judge (Tek Chand J.) by 
his judgment, dated 14-9-1967,  dis- 
missed the petition and upheld the 
orders passed by Respondents 2 to 4. 
A Letters Patent Appeal filed by the 
appellants was also dismissed: by a 
Bench of the High Court on 31-10- 
1967. It is against this order that 
the appellants have come in appeal 


. before us. 


9, The main contentions of 
Shri R. K. Garg. learned Counsel for 
the appellants are that in first appeal, 
the Commissioner wholly. misconceiv- 
ed the points for determination; that | 
he never applied his mind to the con- 
tentions advanced by the appellants: 
that he referred with approval.to the 
previous orders of the Commissioner 
and the Financial Commissioner which 
had been quashed by Shamsher Baha- 
dur J.; that the Special Collector to- 
tally mis-read the entries in the 
Khasra Girdawari, and failed ta note 
that there was no diagonal line in the 
relevant column of the Khasra Girda- 
wari for the ‘year 1952-53 which indi- 
cated that the tenant. who was cuki- 
vating this land in the preceding crop, 
had ceased to do so in the succeeding 
crop. The point pressed- into service 
is that according to Khasra Girdawari 
for Rabbi 1952-53, the land was in the 
cultivation of Rattan Singh s/o Dalip 
Singh, and that there was no evidence 
or basis for the Special .Collsctor’s 
finding that the parentage of this 
Rattan Singh had been wrongly re- 
corded as Dalip Singh; instead of 
Isher Singh, due to a clerical error. 
It is submitted that there is a report 
in the Patwari’s Roznamecha showing 
that in the year 1952-53, Rattan 
Singh ‘s/o Isher Singh had ceased to 
be in cultivation of this land, and in 


his place Rattan Singh s/o Dalip Singh 


became its cultivator, and that: this 
report also did not receive the atten- 
tion of the Special Commissioner or | 
the Higher authorities. Another er- 
ror, according fo Counsel, committed 
by the Special Collector, was ‘that. 
after he had reserved the final orders 
in-the case, he allowed respondent 5 
to furnish a copy of the. .Khatuani 
TIshtemal at the back of the appel- 
lants, and examined the patwari 
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also, This procedure contends Mr. 
Garg, was manifestly illegal and 
unfair, It is urged that the 


Commissioner went off at a tan- 
gent and did not apply his mind to 
the real points in controversy and 


that the order of the Financial Com- 


missioner was equally perfunctory. It 
is stressed that the Commissioner and 
the ‘Financial Commissioner wrorgly 
assumed that the appellants were 
claiming as protected tenants where- 
as they were claiming as allotiees of 
surplus area, and that Jagga and Meet 
Singh were not entitled to this land 
because there was no evidence to show 
that on 15-4-1953 they were tenants 
of this land. 


10. On the other . hand, Shri 
Hardayal Hardy, learned Counsel fcr 
the respondents submits that in prc- 
ceedings under Arts. 226/227, the High 
Court has no jurisdiction to interfere 
even with an erroneous finding of 
fact, however grave the error nay 
be. The Collector’s order, it is main- 
tained, does not suffer even from an 
error of fact; that there was ample 
evidence on the record to show that 
on 15-4-1953, Jagga’s father Rattan 
Singh was a tenant of this Jand. 
Counsel contends that the mere refer- 
ence to some irrelevant matters ky 
the Commissioner, did not affect the 
result of the appeal before him be- 
cause he had, in the penultimate 
paragraph of his order, considered the 
appellant’s contention that Jagga was 
not an old tenant, and as such, the 
area under his tenancy could noi be 
left out of the surplus pool. This 
contention, it is emphasised was 
negatived by the Commissioner 
after examining the record. I. is 
` further submitted © that the 
Financial Commr. considered the roint 
in issue and after going through the 
evidence, fully affirmed the finding 
of the Special Collector that in the 
year 1952-53, Rattan Singh son of 
Isher Singh who was the father of 
Jagga and Meet Singh, cultivated the 
land in dispute as a tenant, and that 
the entry in -the Khasra Girdawari 
showing Dalip Singh as the father of 
Rattan Singh was a clerical error. 
Our attention has also been invited 
to the fact that the learned Judge 
(Tek Chand J.) also referred to the 


evidence in writ proceedings to sa-isfy . 


. (1967) 2 SCR 583 = 


himself that the Special Colector» 
finding was not erronecus but ‘was 
based on a proper appreciation of av1-| 
dence. It is argued thet the refer- 
ence made by the Commissioner to 
irrelevant matters had not resulted in| 
a wrong decision, nor in a miscarriage! 
of justice, Learned Counsel haz fur- 
ther pointed out that there was nc 
evidence on the record to show that 
the Patwari made any report in his 
Roznamcha showing that instead, of 
Rattan Singh son of Isher Singh, Rat- 
tan Singh son of Dalip Singh had 
come in cultivation of the land in 
question in the year 1952-53. On the 
contrary, says the Counsel, the evi- 
dence on the record, oral and docu- 
mentary, relied upon by the Collector, 
showed that Rattan Singh son of 
Isher Singh was a long-standing. ten- 
ant of this land since the year 1948- 
49; that the entries in the Khasra 
Girdawari for four years preceding 
the year 1952-53 continuously stand 
in his name and those for the succeed- 
ing 7 or 8 years also stand in the 
mame of his sons Jagga and Meet, he 
having died in the meantime. Ac- 
cording to the pedigree table and 
other evidence on the record, it is 
contended, Dalip Singh was the real 
brother of Isher Singh father of Rat- 
tan Singh. Counsel concludes, that 
in these circumstances, the finding ofl- 
the Collector that the entry in the 
Khasra Girdawari for the year 
1952-53 showing ‘Dalip Singh’ in- 
Stead of ‘Isher Singh’, as the father of 
the tenant Rattan Singh was due toa 
clerical error, was not incorrect, and 
even if it was erroneous, it could not 
be interfered with in writ proceed- 
ings. Reference has been made to 
this Court’s decision in Syed Yakoob 
v. K. S. Radhakrishnan, (1964) 5 SCR 
64 = (AIR 1964 SC 477) and State of 
Maharashtra v. B. K. Takkamore, 
(AIR 1967 SC- 
1353). 


11.- Counsel further discounts 
the contention. of his learned friend 
opposita that the evidence: of the Pat- 
wari was recorded by the Collector 
at the back of the appellant. It is 
asserted that the Patwari ‘was, in 
fact, examined in the presence of the 
parties and was cross-examined on 
behalf of the appellants. 
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12, Before dealing with the 
contentions canvassed, it will be use- 
ful te notice the general principles 
indicating the limits of the jurisdic- 
tion of the High Court in writ pro- 
ceedngs under Article 226. It is well- 
settled that Certiorari jurisdiction can 
be exercised only for correcting er- 
rors of jurisdiction committed by in- 
ferior courts or tribunals. A writ of 
Certiorari can be issued only in the 
exercise of supervisory jurisdiction 
which is different from appellate 
jurisdiction. The Court exercising 
special jurisdiction under Art. 226 is 


not entitled to act as an appellate. 


Court. As was pointed out by this 
Court in Syed Yakoob’s case (AIR 
1964 SC 477) (supra) “this limitation 
necessarily means that findings of fact 
reached by the inferior court or Tri- 
bunal as a result of the appreciation 
of evidence cannot be re-opened or 
questioned in writ proceedings. An 
error of law which is apparent on the 
face of the record can be corrected by 
a writ, but not an error of fact, 
however grave it may appear to be.” 


13. In regard to a finding of 
fact recorded by an inferior tribunal, 
a writ of Certiorari can be issued 
only if in recording such a finding, 
the tribunal has acted on evidence 


which is legally inadmissible, or has . 


refused to admit admissible evidence, 
or if the finding is not suuported by 
any evidence at all, because in such 
cases the error amounts to an error of 
law. The writ - jurisdiction extends 
only to cases where orders are pass- 
ed by inferior courts or tribunals in 
excess of their jurisdiction or as a 
result of their refusal to exercise 
jurisdiction vested in them or they 
act illegally or improperly in the 
exercise of their jurisdiction causing 
grave miscarriage of justice. 


14, Now in the case before us, 
as will be apparent from the passage 
extracted earlier from the order of 
the Special Collector, the finding in 
question was a finding of fact arriv- 
ed at by him after an appraisal of the 
oral and documentary evidence on re- 
cord. His finding that for the year 
1952-53, Rattan Singh s/o Dalip 
Singh entered in the Khasra Girda- 
wari as a tenant of the land was a 
misdescription of ‘Rattan Singh son of 
Isher Singh’ could not be said to be 
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patently wrong, According to the 
Collector, the tenancy of Rattan Singh 
son of Isher Singh continued without 
a break from 1948 to 1961, although 
after his death, from 1953-1954, on- 
wards the tenancy was in the name 
of his sons, Jagga and Meet. The Col- 
lector found that for the year 1952- 
ve, due to a clerical error, in the 
Khasra Girdawari, the name o? Rat- 
tan Singh’s father was shown as 
‘Dalip Singh’, instead of Isher Singh. 
This mistake, according to the Spe- 
cial Collector, occurred because ‘Dalip 
Singh’ was, according to the pedigree 
table on record, the real brother of 


Isher Singh, the father of Rattan 
Singh. 
15. Before the Collector, it 


was contended on behalf of the. ap- 
rellants that for the year 1952-53, the 
land in dispute was, in fact, cultivat- 
ed by Rattan Singh s/o Gulzarsingh. 
This Gulzar’ Singh, though alive, was 
not examined. In any case. it was 
common ground that the parentage of 
Rattan Singh as entered in the Khasra 
Girdawari for the year 1952-53, was 


erroneous. This being the case, even 
on facts, the finding of the Special 
Collector that on 15-4-1953, Rattan 


Singh son of Isher Singh. the father 
of Jagga and Meet respondents, was 
in occupation of this land as a ten- 
ant. could not be said to be patently 
wrong, much less could it be a find- 
ing based on no evidence or on inad- 
missible evidence. 


16. According to the scheme 
of the Act, the Collector has to fix 
separately the permissible areas of 
the landowner as well as the tenants 
as on 15-4-1953. Accordingly, the 
Collector put the land in dispute in 
the permissible area of the tenant, 
Rattan Singh s/o Isher Singh, and ex- 
cluded it from the surplus area of the 
landowner. Thus, the order of the 
Collector did not suffer from ary er- 
ror of law or of jurisdiction. . 


17. The contention that some 
evidence was allowed to be tendered 
at the back of the appellant, also 
does not appear to be tenable. Ac- 
cording to Mr. Garg, the. evidence 
which was let in this manner, was a 
copy of the Khatauni, and the exa- 
mination of the Patwari after the 
case had been heard and reserved 
for orders. There is no reference to 
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this Khatauni in the Order of the 
Special Collector which is not based 
on it. The Patwari was cbhviously 
examined ‘in the presence of the par- 
ties or their Counsel. Indeed, he is 
said to have been cross-examined by 
the parties including the appellants. 
This belated examination of the Pat- 
wari did not prejudice the appellants 
or any other party. It is true that 
the Commissioner at the outset mis- 
conceived the real point in issue and 
wrongly assumed that the appellants 
were claiming as protected tenants. 
But from a reading of his order 
as a whole, it appears thet he 
did examine the evidence o2- re- 
cord and towards the end of 
his order in the penultimate para- 
graph, did advert though briefiy to 
the real point for determination and 
concurred with the Collector, that 
Jagga was an old tenant and as such 
the areas under his tenancy had to be 


excluded from the surplus area of 
the land-owner. In any case. the 
Financial Commissioner in revision 


discussed the matter in controversy 
with sufficient reference to the docu- 
mentary and oral evidence on record, 
and came to a well-considered con- 
clusion that the finding of the Collec- 
tor as to the father of Jagga and Meet 
being an old tenant in occupation of 
the land in the crucial year 1952-53, 
was correct, He found no reason to 
disturb that concurrent finding of 
fact. . 


18. In view of this, the defici- 
ency or reference to some irre_evant 
matters in the order of the Commis-. 
sioner had not prejudiced the decision 
of the case on merits either at the 
appellate or revisional stage. There 
is authority for the rroposition. that, 
where the order of a domestic tribu- 
nal .makes reference to  s=2veral 
grounds, some relevart and existent, 
and others irrelevant and non-exis- 
tent, the order will be sustained if 
the Court is satisfied that the <utho- 
rity would have passed the order on 
the basis of the relevent and existing 
grounds, and the exclusion of irrele- 
vant or non-existing - grounds could 
not have -affected the ultimate deci- 
sion, (see State of Maharashtra v. B. 
K. Takkamore), (AIR 1967 SC 1353) 
(supra); State of Orissa v. Bidyabhu- 
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shan Mahapatra, (1963) Supp 1 SCK 
648 = (AIR 1963 SC 779). 

19. For the foregoing reasons, 
We are of opinion that the High Court 
was right in holding that there was 
no justification for interference with 
the impugned orders in the exercise 
of Certiorari jurisdiction. According- 
ly, we dismiss this appeal but with- 
out any order as to costs. 

20. Before we part with this 
judgment, we would like to observe 
that if the appellants are landless til- 
lers and one of them is an ex-service- 
man, then their claims for allotment 
of land from the surplus pool in this 
revenue estate or elsewhere should be 
given due. consideration and priority 
by the authorities concerned under 
any scheme relating to the allotment 
of surplus area framed in pursuance 
of the Act, rules or any other law. 

Appeal dismissed. 
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New India Insurance Co. Ltd. 
Appéllant v. Smt. Shanti Misra, Res- 
pondent. 

Civil Appeal No. 210 of 1975, D/- 
10-10-1975. 


(A) Motor Vehicles Act (1939), 
Sec. 110A — Accident occurring prior 
to constitution of Claims Tribunal — 
Jurisdiction of Civil Court. AIR 1961 
Madh Pra 295, AIF 1964 Madh Pra 
133; AIR 1970 Pat 172, Overruled. 


On the plain language of Sections 
110A and 110F the change inlaw was 
merely a change of forum i.e. a change 
of adjectival or procedural law and 
not of substantive law. Such a change 
of law operates retrospectively and 
the person has to goto the new forum 
even if his cause of action or right of 
action accrued prior to the change of 
forum. The jurisdiction of the Civil 
Court is ousted as soon as the Claims 
Tribunal is constituted and the filing 
of the application before the Tribunal 
is the only remedy available to the 
claimant. Apropos the bar of limi- 
tation provided in Section 110A (3), 
one can say that strictly speaking, the 
bar does not operate in relation ta 
an application for compensation’ aris- 
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ing out of an accident which occurred 
prior to the constitution of the Claims 
Tribunal. But since in such a case 
there is a change of forum,. the rea- 
sonable view to take would be that 
such an application can be filed with- 
in a reasonable time of the constitu- 
tion of the Tribunal, which ordinari- 
ly and’.generally, would be the time 
of limitation mentioned in sub-section 
(3). If the application could not be 
made within that time from the date 
of the constitution of the Tribunal; 
in a given case, the further time 
taken in the making of the applica- 
tion may be held to be the reasonable 
time on the facts of that case for the 
making of the application or the de- 
lay made after the expiry of the pe- 
riod of limitation provided in sub- 
section (3) from the date of the con- 
stitution of the Tribunal can be con- 
doned under the proviso to that sub- 
section. AIR 1961 Madh Pra 295, 
AIR 1964 Madh Pra 133; AIR 1970 
Pat 172, Overruled. (Paras 5, 6, 10) 


Cases Referred: Chronological Paras 
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peal by certificate of. fitness ee 
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by the Allahabad High Court. The 
question of law which falls for deter- 
mination in this appeal is whether an 
application for compensation filed 
under Section 110A of the Motor 
Vehicles Act, 1939 (for brevity, the . 
Act), arising out of an accident which ` 
pecurred more than 60 days before 
the constitution of the Motor Acci- 
dents Claims Tribunal under Section 
110 could be entertained by the Tri- 
bunal or the remedy of the aggriev~ 
2d person was to institute a civil 
suit, 


2.. On the 11th Sept. 196€ oc~ 
2urred an accident in which Shri Amar 
Nath Misra, husband of respondent 
No. 1 and father of respondents 2 and 
3 met his death due to collision, be- 
tween his motor-evcle and a truck 
Owned by appellant No. 2 and irsur- 
2d with appellant No. 1. ‘A cause of 
action accrued to the respondents 1, 2 
and 3 (hereinafter called the respon- 
dents) to claim compensation as legal 
~epresentatives of the deceased under 
zhe Indian Fatal Accidents Act, 1855. 
A suit could be brought under Arti- 
cle 82 of the Limitation Act, 1963 
within two years of the occurrence 
of the accident. But in the ` mean- 
time the Government of ‘Uttar Pra- 
desh constituted the Claims Tribunal 
under Section 110 of the Act, by a 
notification published in the Gazette 
of the 18th March, 1967. The res- 
pondents filed an application under 
section 110A on the 8th July 1967. 
The appellants objected to the juris- 
diction of the Tribunal to entertain 
the application. The Tribunal over- 
ruled the objection and held that it 
had jurisdiction to entertain the ap- 


plication. The appellants filed a 
writ application in the High Court 
which was allowed by a learned 


single Judge. In appeal filed by the 
respondents there was a differenc2 of 
opinion between the two Judges con- 
stituting the Division Bench. Qn re- 
ference to a third Judge the ultimate 
view taken by the High Court was 
that the Tribunal had jurisdiction to . 
entertain this application. ‘Hence’ this . 
appeal. 


3. The Act was PANTE by. 


Central Act 100 of 1956 with effect: 


from the 16th February, 1956. .The 
eriginal Section 110 was deleted and 


hew Sections 110 to 110F were intros.. 
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duced, The Claims Tribunals, how- 
ever, were not constituted by the 
State Governments at one and the 
same time. They were constituted 
with different dates for different 
areas. Until and unless the Claims 
Tribunals were constituted the provi- 
sions of the new sections introduced 
in the year 1956 could not be avail- 
ed of, But as soon as a Claims Tri- 
bunal was constituted the jurisd-ction 
of the Civil Court was barrec by 
Section 110F which reads as foflows: 


“Where any Claims Tribunal has 
been constituted for any area. no 
Civil Court shall have jurisdicticn to 
entertain any question relating to 
any clairn for compensation which 
may be adjudicated upon by the 
Claims Tribunal for that area, and 
no injunction in respect of any ac- 
tion taken or to be taken by oz? þe- 
fore the Claims Tribunal in respect 
of the claim for compensation shall 
be granted by the Civil Court.” 


But difficulties arose in giving full ef- 
fect to the bar of jurisdiction of the 
Civil Court because of the language 
of Section 110A providing for the 
filing of an application for compensa- 
tion. There could not be any d=bate 
or dispute that if an accident ozcur- 
red after the constitution of the 
Claims Tribunal, the only remedy of 
the claimant was to file an applica- 
tion under Section 110A. The uris- 
diction of the Civil Court in such a 
case was ousted in express language. 
Suits which had been instituted prior 
to the constitution of the Claims 
Tribunal remained unaffected and had 
to proceed to disposal in Civil Courts. 
In a third type of cases also there 
could not be much scope for debate 
where an accident had occurred prior 
to the constitution of the Tribunal 
and the remedy of the suit was bar- 
red on the date of such constitution. 
A barred remedy under no cirzum- 
stances was meant to be revived 
under Section 110A. But the diffi- 
culty arose in cases where accidents 
had occurred prior to the constitution 
of the Claims Tribunal, the remedy 
of action in Civil Court was alive put 
no suit had been filed. In such zases 
the vested right of action was not 
meant to be extinguished. The re- 
medy of either an application under 
Section 110A or a civil suit must be 
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available; surely, not both. Majority 
of the High Courts have expressed 
the view that in such a situation the 
only remedy available was that of 
filing an application before the’ Tri- 
bunal and the jurisdiction of Civil 
Court was barred. Vide Unique Mo- 
tor and General Insurance Co. Ltd. 
Bombay v. Kartar Singh, AIR 1965 
Puni 102; M/s. V. C. K. Bus Service 
(P) Ltd. Coimbatore v, H. B. Sethna, 
AIR 1965 Mad 149; Palani Ammal v. 
Safe Service, Ltd., Salem, ILR (1965) 
2 Mad 145; Natverlal Bhikhalal v. 
Thakarda Khodaji, ILR (1967) Guj 
495; Yadav Motor Transport Co. v. 
Jagdish Prasad, AIR 1969 Raj 316 and 
Thomas v. M/s, Hotz Hotels Ltd., ATR 
1969 Delhi 3. A contrary view was 
taken by the Madhya Pradesh High 
Court in Khetumal Ghanshamdag v. 
Abddul Qadir Jamaluddin, AIR 1961 
Madh Pra 295: Sushma Mehta v. 
Central Provinces Transport Services 
Ltd., AIR 1964 Madh Pra 133. In the 
first case of Madhya Pradesh observa- 
tions were obiter dicta because on 
facts it was a case of a pending suit. 
Similar obiter dicta were made by a 
Bench of the Patna High Court fol- 
lowing the Madhya Pradesh decisions 
in the case of The Bihar Co-operative 
Motor Vehicles Insurance Society Ltd. 
v. Rameshwar Raut, AIR 1970 Fat 
172 (paras 7 and 8). The question 
falls for determination in this Court 
for the first time and we have to de- 
cide which of the two views is cor- 
rect | 


4. We shall now read Section 
110A as it stood at the relevant time: 


“110A. (1) An application - for 
compensation arising out of an acci- 
dent of the nature specified in’ sub- 
section. (1) of Section 110 may be 
made— 


(a} by the person who has sus- 
tained the injury; or 

(b) where death has resulted 
from the accident, by all or any of 
the legal representatives of the de- 
ceased; or 

(c) by any agent duly authoris- 
ed by the person injured or all or 
any of the legal representatives of 
the deceased, as the case may be; 


Provided that where all the le- 
gal revresentatives cf the deceased 
have not joined in any such appheation 
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for compensation, the application shall 
be made on behalf of or for the benefit 
of all the legal representatives cf the 
deceased and the legal representatives 
who have not so joined, shall be im- 
pleaded as respondents to the applica- 
tion. 


(2) Every application under sub- 
section (1) shall be made to the Claims 
Tribunal having jurisdiction over the 
area in which the accident occurred, 
and shall be in such form and shaly 
contain such particulars as may be 
prescribed. 


(3) No application for compensa- 
tion under this section shall be enter- 
tained unless it is made within sixty 
days of the occurrence of the accident: 


Provided that the Claims Tribunal 

may entertain the application after the 
expiry of the said period of sixty days 
if it is satisfied that the applicant was 
prevented by sufficient cause from 
making the application in time.” 
A period of six months was substitu- 
ted in place of sixty days in sub-~-sec- 
tion (3) by Act, 56 of 1969 with ef- 
fect from 2-3-1979. 


5. On the plain language of 
Sections 110A and 110F there should 
be no difficulty in taking the view 
that the change in law was merely a 
change of forum i.e, a change of ad- 
jectival or precedural law and not of 
substantive Jaw. It is a well-esta- 
blished proposition that such a change 
of law operates retrospectively and 
the person has to go to the new fo- 
rum even if his cause of action or 
right of action accrued prior te the 
change of forum. He will have a 
vested right of action but not a vest- 
ed right of forum. If by express 
words the new forurn is made avail- 
able only to causes of action arising 
after the creation of the forum, then 
the retrospective operation of the law 
is taken away. Otherwise the gene- 
ral rule is to make it retrospective. 
The expressions “arising out of an ac- 
cident” occurring in sub-section (1) 
and “over the area in which the acci- 
dent occurred”, mentioned in sub-s. (2) 
clearly show that the change of 
forum was meant to be operative re- 
trospectively irrespective of the fact 
as to when the accident occur- 
red. Te that extent there was no 
difficulty in giving the answer in 
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a simple way. But the provision of 
limitation of 60 days contained in 
sub-section (3) created an obstacle in 
the straight application of the well- 
established principle of law. If the 
accident had occurred within 60 days 
prior to the constitution of the Tribu- 
nal then the bar of limitation provid- 
ed in sub-section (3) was not ar im- 
pediment, An application to the Tri- 
bunal could be said to be the only 
remedy. If such an application, due 
to one reason or the other, could not 
be made within 6) days then the 
Tribunal had the power to cordone 
the delay under the proviso.. But if 
the accident occurred more than 60 
days before the constitution of the 
Tribunal then the bar of limitation 
provided in sub-section (3) of Section 
110A on its face was attracted. This 
difficulty of limitation led most of 
the High Courts to fall back upon the 
proviso and say that such a case will 
be a fit one where the Tribunal 
would be able to condone the delay 
under the proviso to sub-section (3), 
and led others to say that the Tribu- 
nal will have no jurisdiction to enter- 
tain such an application and the re- 
medy of going to the Civil Court in 
such a situation was not barred under 
Section 110F of the Act. While tak- 
ing the latter view the High Court 
failed to notice that primarily the law 
engrafted in Sections 110A and 1i0F 
was a law relating to the change of 
forum. 


6. In our opinion in view of 
the clear and umambiguous language 
of Sections 110A and 110F it is not 
reasonable and proper to allow the law 
of change of forum give way to the 
bar of limitation provided in suk-sec- 
tion (3) of Section 110A. It must be 
vice versa, The change of the pro- 
cedural law of forum must be given 
offect to. The underlying prirciple 
of the change of law brought ahout 
by the amendment in the year 1956 
was to enable the claimants to have 
a cheap remedy of approaching the 
Claims Tribunal on payment of a no-. 
minal court fee whereas a large 
amount of ad valorem court fee was 
required to be paid in Civil Court. 
It is legtimate to think thet the “egis- 
lature did not think it necessary to 
affect the pending suits but wanted 
the cheap remedy to be available as . 
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soon as the Tribunal was constituted 
by the State Governments, in all 
cases irrespective of the date of the 
accident, provided the remedy of go- 
ing to the Court was not barrec on 
the date of the constitution of the 
Tribunal. Then, how is the difficulty 
of limitation in such cases to be solv~ 
ed is the question. 


T. In our opinion taking re- 
course to the proviso appendec to 
sub-section (3) of Section 110A for 
excusing the delay made in the fling 
of the application between the daze of 
the accident and the date of the con- 
stitution of the Tribunal is not cor- 
rect. Section 5 of the Limitation Act, 
1963 or the proviso to sub-sectiom (3) 
of Section 110A of the Act are meant 
to condone the default of the party 
on the ground of sufficient cause. 


But if a party is not able to file an. 


application for no fault of his but be- 
cause the Tribunal was not in exis- 
tence, it will not be a case where it 
can be said that the “applicant was 
prevented by sufficient cause “rom 
making the application in time” with- 
in the meaning of the proviso. The 
time taken between the date of the 
accident and the constitution of the 
Tribunal cannot be condoned uader 
the proviso. Then, will the apptica- 
tion be barred under sub-section (3) 
of Section 110A? Our answer is in 
the negative and for two reascns: 


(1) Time for the purpose of fling 
the application under Section 110A did 
not start running before the conszitu- 
tion. of the Tribunal. Time had start- 
ed running for the filing of the suit 
but before it had expired the forum was 
changed. And for the purpose of the 
changed forum, time could not be 
deemed to have started running before 
a remedy of going to the new forum 
-is made available. 


(2) Even though by and large the 
law of limitation has been held tc be 
a procedural law, there are exceptions 
to this principle. Generally the law 
of limitation which is in vogue orthe 
- date of the commencement of the ac- 
tion governs it. But there are zer- 
tain exceptions to this principle. The 
new: law of- limitation providing a 


longer period cannot revive a cGead 
remedy. Nor can it suddenly exin- 
guish vested right of action by pro- 
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viding for a shorter period of limita- 
tion, 


8. In Delhi and London Bank, 
Ltd. v. Melmoth A. D. Orchard, .(1877) 
4 Ind App 127 (PC) Sir Barnes Pea- 
cock. delivering the judgment on, þe- 
half of the Board said at page 135: 


“Indeed, if the construction put 
upon the Act by the High Court at 
Bombay, and by the Chief Court in 
the Punjab,’ is correct, . a judgment 
creditor could not, after the three 
years, have enforced a judgment 
which was in force in the Regulation 
Provinces when Act XIV of 1859 was 
passed, or a judgment which was in 
force in the Punjab at the time when 
the Act was extended to that pro- 
vince, however diligent he might have 
been In endeavouring to enforce his 
judgment, and however unable, with 
the use of the utmost diligence, to get 
at the property of his debtor. Such a 
construction would cause great in- 
convenience and injustice, and give 
the Act an. operation which would 
retrospectively deprive the creditor of 
a right which he had under the law 
as It existed in the Regulation Pro- 
vinces at the time of the passing of 
the Act, and in -the Punjab at the 
time of the introduction of it.” 


9, In Gopeshwar Pal v. Jiban 
‘Chandra, ILR 41 Cal 1195 = (AIR 
1914 Cal 806) (FB), Jenkins. J. delivering 
the judgment on behalf of the majo- 
rity of the Full Bench said at page 
RT (of ILR Cal) = (at p. 810 of 


“Here the plaintiff at the time 
when the amending Act was passed 
had a vested right of suit, and we 
see nothing in the Act as amended 
that demands the construction that the 
plaintiff was thereby deprived of a 
right of suit vested in him at the ` 
date of the passing of the Amending 
Act. It is not (in our opinion) even 
a fair reading of Section 184 and the 
third Schedule of the Bengal Tenancy 
Act, as amended, to hold that it was 
Intended to impose an impossible con- 
dition under pain of the forfeiture of 
a vested right, and we can only con- 
strue the amendment as not applying 
to cases where its provisions cannot 
be obeyed.” l 

The majority of the Full Bench of 
the Madras High Court in Rajah of 
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Pittapur v.. Venkata Subba Row, (1916) 
ILR 39 Mad 645 = (AIR 1916 Mad 
912) has taken the same view follow- 


ing the Full. Bench decision in Go-~ 


peshwar Pal’s case at page. 650 (of 
ILR Mad) = (at p. 913 of AIR Mad). 
Amendment cf the law of limitation 
could not destroy the plaintiff's right 
_of action which was in existence 

when the Act came into force. We 
are conscious of the distiriction which 
was sought to -be made in the appli- 
cation of these principles. It was 
said that the right could not be des- 
troyed but recourse to suit would be 
available under the old Iaw of limita- 
tion, We, however, think that giving 
retrospective effect to the change of 
law in relation to: the forum, in the 
context of the object of the change, 
is imperative, That being so the 
principles aforesaid. for overcoming 
the bar of limitation will be applic- 
able. 


10. Appropos the bar of limi- 
tation provided in Section:-11¢A (3), 
One.-can say, on the basis of ‘the 
authorities aforesaid, that strictly 
speaking, the bar does not operate in 
relation to an application for com- 
pensation arising out of an accident 
which occurred prior to the constitu- 
tion of the Claims Tribunal. But 
Since in such a case there is a change 
of forum, unlike the fact of the said 
cases, the reasonable view to take 
would be that such an application can 
be filed within a reasonable time of 
the constitution of the Tribunal, 
which ordinarily and generally, would 
be the time of limitation mentioned in 
sub-section (3): I£ the ‘application 
could not be made within that time 
from the date of the constitution of 
the Tribunal, in a given case, the 
further time taken in the making of 
- Ithe application may be held to -be 
the reasonable time on the. facts of 
that case for the making of the appli- 
cation or the delay made after the 
expiry of the period of limitaticn pro- 
vided in sub-section (3) from the date 
of the constitution of the Tribunal 
can be condoned under the proviso 
to that sub-section. In any view of 
the matter, in our opinion, the juris- 
diction of the Civil Court is ousted as 
soon as the Claims Tribunal is cons- 
tituted and the filing of the applica- 
tion before the Tribunal is the only 
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remedy available to the E On 
the facts of this case, we hold. that 
the remedy available to the respon- 
dents was to go before ‘the Claims 
Tribunal and since the law was not 
very clear on the point, the time of 
about: four months taken in approach-| - 
ing the Tribunal after its. constitution 
can be held to be eitther:..a reason- 
able time or the delay of less than 2 
months could well be condoned under 
the proviso to SHO-SECHON (3) of Sec- 
tion 110A. 

11. For the reasons 
above, we dismiss this appeal 
costs to respondents 1, 2 and 3. 

Appeal dismissed. 


stated 
with 


AIR 1876 SUPREME COURT 242 
(*rom:— Disciplinary Committee of 
tne Bar Council of India New Delhi)* 
V. R. KRISHNA IYER, R. S. SAR- 
KARIA, A. C. GUPTA, AND S. MUR- 

TAZA FAZL ALI, JJ. 

The Bar Council of Maharashtra, 
Appellant v. M. V. Dabholkar etc., 
Respondents. 

Civil Appeals Nos. 1461 to 1468 
of 1974, D/- 3-10-1975. : 

(A) Advocates Act (1961), 
tion 35 (D — 
Meaning, 


_ The requirement of ‘reason to be- 
lieve’ cannot be converted into a for- 
malised procedural road block, it be- 
ing essentially a barrier against’ frivo- 
lous enquiries. It is implicit in tha 
resolution of the Bar Council, when it 
says that it has considered the com- 
plaint and decided to refer the matter 
to the disciplinary committee, that it 
had reason to believe, as prescribed by 
the statute. | (Para .4) 

. (B) Advocates Act - 41961), Sec- 
tion 35 — Rúle 36 of Bar Council of. 
India on -standard of Professiónal 


Sec- 
“Reason te believe’ — 


Conduct and Etiquette — Rule 36 is. 


not the only nidus of professional 
ethics —— Canons of ethics and pro- 
priety tor legal profession. . 

The central function of the legal © 
profession is to promote the adminis- 


=(D, C. Appeals Nos. 15 to 19 and 21, 
22 and 25 of 1973, D/- 14- 4-1974— 
D. C. of B. C. of India New Delhi.) 
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tration of justice. If the practice of 
law is thus a public utility of great 
implications and a’ monopoly is statu- 
torily granted by the nation, it obliga- 
tes the lawyer to observe scrupulcusly 
those norms which make him wcrthy 
` of the confidence of the community 
in him as a vehicle of justice — so- 
cial justice, The Bar cannot behave 
with doubtful scruples or strive to 
thrive on litigation. Canons of con- 
duct cannot be crystallised into rigid 
rules but felt by the collective con- 
science of the practitioners as rizht. 
(Pare 15) 
It has been universally urder- 
stood, wherever there is an organised 
bar assisting in administering justice, 
that an attorney, solicitor, barrister 
or advocate will be suspended or 
disbarred for soliciting legal business. 
And the ‘snatching’ species of solicita- 
tion are more revolting than ‘ambul- 
ance chasing’, advertising and the 
like. (Para 19) 


The. high moral tone and the con- 
Siderable public service the bar is as- 
sociated with and its key role ir the 
developmental and dispute-processing. 
activities and, above all, in the build- 
ing up of a just society and constitu- 
tional order, has earned for it a mono- 
poly to practise law and an autoromy 
to regulate its own internal discipline. 
This heavy public trust should — not 
be forfeited by legalising or licensing 
fights for briefs, affrays in the rush 
towards clients, under-cutting and 
wrangling among members. 

(Pare 20) 


Rule 36, fairly. construed, sets 
out wholesome rules of. profess-onal 
conduct although the canons: of ethics 
existed even prior to Rule 36. Rule 
36 is not the only nidus of profes- 
sional ethics. (Pare. 20) 


The canons. of ethics and propziety 
for the legal profession totally ta- 
boo conduct by way of soliciting, ad- 
vertising, scrambling and other obno- 
xious practices, subtle or clumsy. for 
betterment of legal business. Law is 
no trade, briefs no merchandise ard so 
the leaven of commercial competition 
or procurement should not vulgarise 
the legal profession. (Para 23) 


(C) Advocates Act (1961), Sec- 
tion 35 (2) and (3) — Consolidation 
of 16 Cases and trying them all joint- 
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ly although charges were different 
episodes — It is obviously violative 
of fair trial. (Para 21) 
Cases Referred: Chronological Paras 
ATR 1963 SC 1313 = (1964) 1 SCR 


697 23 
AIR 1957 SC 149 = 1956 SCR 811 
, 28 

AIR 1936 Cal 158 = (1936) ILR 63- 
Cal 867 = 37 Cri LJ 534 (SB) 23 


AIR 1929 Bom 335 = 31 Bom LR 625 


23 
Mr. V. S. Desai, Sr. Advocate, 
(Mr. Vimal Dave and Miss Kailash 


Mehta, Advocates of M/s. Mehta Dave 
& Co., Advocates with him), for-Ap- 
pellant; Respondents in Civil Appeals 
Nos. 1461 and 1467-1468, In Person. 
Mr. Zakiuddin P. Bootwala, and Mrs: 
Urmila Sirur, Advocates, for Respon- 
dents in Civil Appeals Nos. 1462-1464, 
Mr. V. N. Ganpule, Advocate, for Res- 
pondent in Civil Appeal No. 1465 -of 
1974. Mr. D. V. Patel, Sr. Advocate, 
(Mrs.-K. Hingorani, Advocate with 
him), for the Bar Council of India. 
Mr. S5. K. Sinha, Advocate, for the 
Bihar State Bar Council. 


Judgment of the Court was de- 
livered by 


KRISHNA IYER, J.:— These ap- 
peals have filled us as much with 
deep sorrow as with pained surprise. 
The story of the alleged ‘professional 
misconduct’ and the insensitivity of 
the disciplinary authority to aberrant 
professional conduct have been the 
source of our distress, as we will 
presently explain, after unfurling the 
factual canvas first. 


2 The first chapter of the li- 
tigation in this Court related to the 
standing of the State Bar Council to 
appeal to this Court, under Sec. 38 of 
the Advocates Act, 1961 (the Act, for 
short) against an appellate decision of 
the Disciplinary Tribunal appointed by 
the Bar Council of India, This Court © 
upheld the competence to appeal, 
thus leading us to the .present stage 
. disposing of the eight cases on me- 
rits. 


3. The epileptic episodes 
what other epithet can adequately 
express the solicitation circus drama- 
tised by the Witnesses as practised by 
the panel of advocate-respondents be- 
fore us? — make us blush in the nar- 
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ration, For, after all, do we not all 
together belong to the ‘inner republic 
of bench and bar’? The putative de- 
linquents are lawyers practising in the 
cr:minal courts in Bombay City. 
Their profession ordains a high level 
of ethics as much in the means as in 
the ends. Justice cannot be attained 
without the stream being pellucid 
throughout its course and that is of 
great public concern, not merely pro- 
fessional care. Briefly expressed, 
these practitioners, according to testi- 
mony recorded by the State Discipli- 
nary Tribunal, positioned themselves 
at the entrance to the Magistrates’ 
Courts, watchful of the arrival of po- 
tential litigants. At sight, they rush- 
ed towards the clients in an ugly 
scrimmage to snatch the briefs, to 
lay claim to the engagements even 
by physical fight, to undercut fees, 
and by this unedifying exhibition, 
sometimes carried even into the Bar 
Library, solicited and secured work 
for themselves, Iz these charges were 
true, any member of the Bar with 
elementary ethics in his bosom would 
be outraged at his brethren’s conduct 
and yet, in reversal of the State Dis- 
ciplinary Committee’s finding, the ap- 
pellate Tribunal at the national level 
appears to have entered a verdict, 
based on three-point formula, that 
this conduct, even if true, was, after 


all, an attempt to solicit practice and. 


did not cross the borderline of mis- 
conduct, The Bar Council of the 
State of Maharashtra (the appellant 
before us) and the Bar Council of 
India which is a  party-respondent, 
have expressed consternation at -this 
view of the law of professional mis- 
conduct and we share this alarm. 
Were this view right, it is difficult 
to call the lagal profession noble. 
Were this understanding of deviant 
behaviour sound, there is little to dis- 
tinguish between railway porters and 
legal practitioners although we do 
not mean to hurt the former and have 
mentioned a past practice, to drive 
home our present point. We do not 
wish to dilate further on the evidence 
in so far as it concerns each of the 


respondent-advocates in view of cer- 
tain developments which we will pre- 
sently notice. There are eight cases 
but we are relieved from dissecting 
the evidence against most of them for 


Y 
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reasons which we will hopefully and 
shortly state. 


4, The Bar Council of Maha- 
rashtra, by its resolution No. 29, dated 
August 8, 1964 considered the com- 
plaint received from the High Court 
against one Kelawala and 15 other 
Advocates among whom are those 
charged with professional misconduct 
and covered by the present appeals, 
under Sec. 35 (1) of the Act, and pre- 
sumably having reason to believe that 
the professional misconduct alleged re- 
quired a further probe referred the 
case to its disciplinary committee. 
This procedure is in due compliance 
with Sec. 35(1) of the Act and, al- 
though the respondent in C. A. 1467/ 


74 (A. K. Doshi) has contended that 


the resolution of the Bar Council 
does not ex facie disclose that it had 
reason to believe that the advocates 
involved were guilty of professional 
misconduct, we see no merit in it. 
The requirement of treason to believe’ 
cannot be converted into a formalis- 
ed procedural road block, it being es- 
sentially a barrier against frivolous 
enquiries. It is implicit in the resolu- 
tion of the Bar Council, when it says 
that it has considered the complaint 
and decided to refer the matter to the 
disciplinary committee, that it had 
reason. to believe, as prescribed by 
the statute. 


5. Such blanket reference to 
the disciplinary body, so far as we 
are concerned, related to the respon- 
dent in C. A. 1461/74: (Dhabolkar), 
C. A. 1462/74 (Bhagtani), C. A. 1463/ 
72 (Talati), C. A. 1464/74 (Kelawala), 
C. A. 1465/74 (Dixit), C. A. 1466/74 
(Mandalia), C. A. 1467/74' (Doshi) and 
C. A. 1468/74 (Raisinghani). All the 
cases were tried together as a unified 
proceeding and disposed of by a com- 
mon judgment by the Disciplinary 
Committee, a methodology conducive 
tc confusion and prejudice as we will 
explain later in this judgment. The 
respondents in the various appeals be- 
fore us were found guilty ‘of conduct 
which seriously lowers the reputation 
o? the Bar in the eyes of the public’ 
and they were suspended from prac- 
tising as Advocates for a period of 
three years. Appeals were carried 
to the Bar Council of India and, in 
accordance with the statutory provi- 
sion, they were referred to the Disci- 
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plinary Committee appointed by it 
under Sec. 37(2) of the Act. The 
Appellate Disciplinary Committee 
heard the appeals and absolved them 
of professional misconduct. Agsgriev- 
ed by this verdict of reversal. the 
Bar Council of Maharashtra has ap- 
pealed to this Court. The -nitial 
hurdle of locus standi has beer sur- 
mounted, as stated earlier, we have 
been addressed arguments on the me- 
rits by Shri V. S. Desai on behalf of 
the appellant. He has canvassed the 
correctness of the finding of fact in 
each case, although with varying de- 
grees of diffidence, but turned his 
forensic fusilade on the somewhat 
startling concept of professional mis- 
conduct adopted by that discip-inary 
Tribunal, 


6. We will proceed to deal 
with each appeal separately so žar as 
` the factual foundation for the charges 
is concerned but discuss the legal 
question later as it affects not mere- 
ly the advocates ranged as respon- 
dents but the Bar in India anc the 
public in the country. The profound 
regret of these cases lies not only in 
the appellate disciplinary tribunal’s 
subversive view of the law of profes- 
sional conduct that attempted solici- 
tation by snatching briefs and catch- 
ing clients is of no ethical moment, 
or contravention of the relevant pro- 
visions, but also in the naive mno- 
cence of fair and speedy procedure 
displayed by the State Disciplinary 
Tribunal in clubbing together various 
charges levelled against 16 advocates 
in one common trial, mixing up the 
evidence against many, recording om- 
nibus testimony slipshodly, not mam- 
taining a record of each day’s pro- 
ceedings, examining witnesses 10 the 
absence of some respondents, taking 
eight years to finish a trial involving 
depositions of four witnesses and the 
crowning piece, omission to consider 
the evidence against each alleged de~ 
linquent individually in the semi-pe- 
nal proceedings. True, a statutory 
tribunal may ordinarily regulat2 its 
procedure without too much rigidity, 
subject to the rules of natural justice, 
but large-scale disregard of well- 
known norms of fair process makes 
us wonder whether some at least of 
the respondents have not been handi- 
capped and whether justice may not 
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be a casualty if the tribunal is not 
alerted about its processual responsi- 
bilities. We have some observations 
to make about the Tribunals at the 
State and at the appellate levels in the 
further stages of this judgment. How- 
ever, we find it convenient to dispose 
of the appeals on the- evidence on the 
assumption that if, in fact, there have 
been snatching and fighting and like 
solicitation exercises indulged in by 
any cf the respondents, such conduct 
is in gross breach of professional be- 
haviour and invites punishment. 


7. A case-by-case disposal is 
desirable and so we begin with Dabol- 
kar (respondent in C. A. 1461/74) who 
appeared in person to plead in de- 
fence. The evidence against him is 
far from satisfactory and suffers from 
generalised imputation of misconduct 
against a group of guilty lawyers. 
To dissect and pick out is an errone- 
ous process, except where individua- 
lised activities are clearly deposed to. 
Moreover, the only witness who impli- 
cates him swears: ‘I have not seen 
him actually snatching away the pa- 
pers. I did not hear the talk Mr. 
Dabholkar. had with the persons’. 
Moreover, he was a senior public pro- 
secutor. We also record the fact 
that he expressed distress as the argu- 
ments moved on. Apart from the 
weak and mixed evidence against 
him, there is the circumstance that 
he is around 68 years old. With a 
ring of truth he submitted that he 
was toc old to continue his practice 


_in the profession and had resolved to 


retire into the sequestered vale of 
life. He frankly admitted that, even 
apart from the evidence, if there 
were any sins of the past, he would 
not pursue the path ‘of professional 
impropriety hereafter having decided 
virtually to step out of the Bar ex- 
cept for a limited purpose. He had 
just four cases left with him which 
he desired to complete, having re- 
ceived fees. He further represented 
that he did not intend to accept any 
new briefs or appear in any Court 
except to the little extent that the 
Bombay Paints and Allied Products 
Limited. (Chembur, Bombay), a large 
company which occasionally engaged 
him in small cases chose to brief 
him. We are inclined to take him at 
his word, particularly because he has 
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- put himself out of harm’s way by a 
clear assurance about his future plans. 
On the evidence, we exonerate him 
from . “professional misconduct and 
otherwise we record his ee state- 
ment to the Court. 


8. Shri Bhagthani, respondent 
in Civil Appeal 1462/74, has not en- 
gaged counsel, nor appeared in per- 
son, but as we examined the evidence, 


assisted by Shri. Desai, we found pre- 


cious little against him. That extin- 
guishes the charge, No need, there- 
fore, arises for punishing him or re- 
versing the appellate Tribunals ac- 
quittal. 


§. The respondent in GA 
1463/74 is Talati. Ha has-been found 
‘not guilty’ in appeal but, as we per- 


used the evidence, it became fairly- 


clear that some acts of misconduct 
had been made out, although the evi- 
dence suffered from omnibus implica- 
tion. His counsel, Mr. Zakiuddin F. 
Bootwala, however mace a submission 
which has moved us into showing 
some consideration for this respon- 
dent. Shri Zaki represented that his 
client had stood the vexatious misfor- 
tune of a long, protracted, litigation 
before the two tribunals, and a later 
round in this Court when the ques- 
tion of locus standi of the State Bar 
Council was gone into. He was in 
poor circumstances and had suffered 
considerably on this score, Further, 
he has given an undertaking express- 
ing unqualified regret for his deviant 
behaviour and has prayed for the cle- 
- mency of the Court, promising to 
turn a new leaf of proper professional 
conduct. if he were permitted to prac- 
tice. Taking note of. the compas- 

Sionate conspeetus of circumstances 
= attendant on his case and in view of 
the tender of unconditional regret 
which expiates, in part, his guilt, we 
allow the appeal, but reduce the 
period of suspension inflicted by way 
of punishment by the 
Tribunal from three years to a period 
upto December 31, this year (1975). In 
short, we find him guilty and reluc- 
tantly restore the verdict of the origi- 
nal tribunal, but reduce the punish- 
ment to suspension from practice, as 
aforesaid. 


: 19. - The respondent in C. A. 
1464/74 is Kelawala. 


Maharashtra . 


His counsel, 


i 
G 
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Mr. Zaki, submitted that this practi- 
tioner had become purblind and was 
ready to give an undertaking to the 
Court that he would no longer prac- 
tice in the profession. While there is 
soma evidence against him; an overall 
view of the testimony does not per- 
suade us to take a serious view of the 
case against him. Moreover, being old - 
and near-blind and having under- 
taken to withdraw from the profes- 
sion for ever, it is but fair that he 
spends the evening years left to him 
without the stigma of gross miscon- 
duct. In this view, we do not disturb 
the finding of the Disciplinary Com- 
mittee of the Bar Council! of India, 
but record the undertaking filed by 
Shri Zaki that his clienti Kelawala 
will not practice the profession of law 
any longer. E 
11. The respondent; in C. A. 
1465/74 is Dixit for whom! Shri Gan- - 
pule appeared. Shri Desai, for the 
eppellant, took us through the evi- 
dence against this lawyer | | but feirly 
agreed that the evidence was, by any, 
standard, inadequate to bring home 
the guilt of misconduct. We readily 
hold him rightly absolved! from pro- 
aaa misconduct. i 
The respondent jin C. A. 
1466/74 is Mandalia. He did not ap- 
pear in person or through counsel. 
The reason is fairly obvious. The 
evidence is so little that it is not possi- 
ble nor proper to pick out with pre- 
cision and assurance any | particular 
‘soliciting’ act to infer guilt. Shri 
Desai, for the appellant,/ was fair 
enough to accede to this position. His 
exculpation cannot, therefore be in- 
terfered with. | 


13, The only contesting res- 
pondent is Doshi — C. A. 1467/74. He 
contests his guilt and pursues his 
plea with righteous persistence and 
challenges the evidence; and its 
credibility. projecting his; grievance 
Ebout processual improprieties. _ We 
will consider both these facts of his 
legitimate criticism despite his can- 
tankerous -arguments which we have 
keerd with forbearance, remembering 
that a party arguing his | own case 
may, perhaps, not be able to disci- 
pline himself to observe the minimal 
decorum that advocacy in Court obli- 
gates, The respondent displayed, as 
the proceedings in this Court ran on, 
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his art of irritating interruptions, his 
exercises in popping up and down 
headless of the Courts- admonition, 
and his skill in rambling referen7zes to 
what was not on record. The fine 
art of advocacy suffers mayhem when 
irreverent men indelicately brush 
with it. The State Tribunal’s records 
reveal that Shri Doshi had not snared 
their patience or sense of pertirence. 
Having said all this, we are bound to 
examine the evidence against him 
fairly, Such a serutiny shows that 
the best witness Shri Shertukde, the 
President of the Bar Association and 
otherwise a respected Member cf the 
Bar, has not involved him im any 
malpractice. Even Shri Pathare, the 
only one to rope him in, merely gives 
omnibus testimony ambivalen> in 
places and unspecific about some, 1n- 
cluding Doshi. There is little else 
brought home with clarity against lo- 
quacious Doshi. To convict him out 
of the vague lips of Pathare may per- 
haps be a credulous folly, The group- 
ing of a number of advocates in asort 
of mass trial has prejudiced Shri 
Doshi, a consequence which could 
and should have been avoided. He 
has other grievances of denial o£ fair 
opportunity which we could not 
verify for want of a daily diary or 
order sheet. We are satisfied by a 
perusal of the record that this res- 
pondent has had an impressive back- 
ground of social service, commend- 
able testimonials of his legal skills 
from competent persons and some law 
. practice in various Courts and consul- 
tancy work for social welfare institu- 
tions which are apt.to dissuade him 
from. the disreputable bouts in the 
‘pathological’ area of the Esplanade 
Police Courts in Bombay. Ever. as- 
suming that this over-zealous gəntle- 
man had exceeded the strict bounds of 
propriety, we are not satisfied that the 
charge of professional misconduct, as 
laid, has been brought home tc him. 
What we have observed abou; his 
conduct in this Court must serve as a 
sufficient admonition to wean him 
away from improper conduct. We do 
notinterfere with the exculpation se- 
cured by him before the appellate 
Tribunal hopeful that he will cana- 
lize his professional energies in a 
more disciplined way to be use“ul to 
himself and, more importantly, zo his 
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‘unsolicited’ clientele, After all, even - 
a sinner has a futuré and given. bet- 
ter court manners and less turbulent 
belliccsity, Shri Doshi appears to 
have a fair professional weather ahead 
in the City.. We hold him urblemish-~ 
ed so far as the vice of solicitation is 
concerned, but caution him to refine 
himself in advocacy. 


14, Shri Raisinghani is the 
respondent in C. A. 1468/74. Shri V. 
S. Desai took us through the evidence 
against him and although he is 65 
years old, the evidence shows that he 
has physically fought two rival ad- 
vocates in the course of snatching the 
briefs from clients entering the Es- 
planade criminal courts, One of these 
fights resulted in his trousers being 
torn and the other assault by him 
was on Mr. Mandalia, one of the res- 
pondents in these appeals, Shri 
Mandalia had filed a complaint against 
Raisinghani but in the criminal court 
they lived down their earlier skir- 
mish and compounded the case. Be 
that as it may, we find that Shri Rai- 
singhani is not merely an old man 
but a refugee from Pakistan who, 
leaving his properties there, has mi- 
grated to Ahmedabad with his fami- 
ly. Apparently he is in penurious 
environs and stays in the refugee co- 
lony in Bombay, incidentally attend- 
ing tc his claims to the properties 
left behind in Pakistan and acquiring 
some evacuee property in lieu of 
what he has lost. Staying in Kalyan 
refugee Camp this lawyer, afflicted 
with distress and dotage, is also at- 
tendirg the Magistrates Court to 
make a living. This commiserative 
social milieu may not absolve him of 
the misconduct which, we are satis- 
fied, the testimony in the case, has 
established. Even so, Shri Raisingha- 
ni has appeared in person and has 
given an undertaking: expressing re- 
morse, praying to he shown clemency 
and assuring that, economic pressure 
notwithstanding, he will not go any- 
where near professional pollution in 
the last years of his practice at the 
Bar. We are inclined to take a sym- 
pathetic view of his septuagenarian 
Situation, record his apology and as- 
surance, restore the verdict of guilt 
by the State Disciplinary Committee 
but reduce the punitive part of it to 
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. a period of suspension until Decem- 
ber 31, this year (1975). 


i15. Now to the legal issue 
bearing on canons of professional con- 
duct.- The rule of law cannot be 
built on the ruins of democracy, for 
where law. ends tyranny begins. If 
such be the keynote thought for the 
very survival of our Republic, the 
integral bond between the lawyer and 
the public is unbreakable. And the 
vital role of the lawyer depends upon 
his probity and professional life-style. 
Be it remembered that the central 
function of the legal profession is to 
promote the administration of justice. 
If the practice of law is thus a pub- 
lic utility of great implications and a 
monopoly is statutorily granted by 
the nation, it obligates the lawyer to 
observe scrupulously those norms 
which make him wortny of the confi- 
dence of the community in him as a 
vehicle of justice —- social justice. 
The Bar cannot behave with doubtful 
scruples or strive to thrive on litiga- 
tion, Canons of conduct cannot be 
crystallised into rigid rules but felt 
by the collective conscience of the 
practitioners as right: 


“It must be a conscience alive to 
the proprieties and the improprieties 
incident to the discharge of a sacred 
public trust. It must be a conscience 
governed by the rejection of self-in- 
terest and selfish ambition. It must 
be a conscience propelled by a con- 
suming desire to play a leading role 
in the fair and impartial administra- 
tion of justice, to the end that pub- 
lic confidence may be kept undimi- 
nished at all times in the belief that 
we shall always seek truth and jus- 
tice in the preservatior. of the rule of 
law. It must be a conscience, not 
shaped by rigid rules of doubtful 
validity, but answerable only to a 
moral code which would drive irres- 
ponsible judges from the profession. 


Without such a conscience, there 
should be no judge.”’* — and, we 
may add, no lawyer. 

*Hastings, Hon. John S., “Judicial 


Ethics as it Relates to Participation 
in Money-Making Activities’ — 
Conference on Judicial Ethics, p. 8, 
--The School of Law, University of 
‘Chicago (1964) 


A.L R. 


Such is the high standard'set for pro~- 
fessional conduct as expounded by 
courts in this country and elsewhere. 
«16, _ These background observa- 
tions will serve to size-up the grave 
misapprehension of the law of pro- 
fessional ethics by the tribunal ap- 
pointed by the Bar Council of India. 
The disciplinary body, : acquitting 
everyone on non-violation of bounds 
of propriety argued: 

“Rule 36 (of the Bar' Council of 
India on Standards of Professional 
Conduct and Etiquette) is'as follows: 

“An Advocate shall not solicit 
work or advertise either directly, or 
indirectly whether by circular, adver- 
tsements, touts, personal communica- 
tions, interviews not warranted by 
personal relations, furnishing news- 
paper comments or procuring his 
photograph to be published in connec- 
tion with cases in which he has been 
2ngaged or concerned...... E 
Hence, in order to be amenable to 
disciplinary jurisdiction, the Advocates 
must have (1) solicited work (2) from 
a particular person (3) wiih respect 
fo a case. Unless all the three ele- 


ments are satisfied, it cannot be said 
that an Advocate has acted beyond the 
standard of professional conduct and 
atiquette. It has been stated that the 
sonduct of the Advocate ` concerned 
did not conform to the highest stan- 
Jards of the legal profession, It is 
30t that everybody must ‘conform to 
the highest standards of : the legal 
profession. It is enough if an Advo-~ 
zate conforms to the standards of pro- 
“essional conduct and etiquette as re- 
“erred to in the rules.” 

x X x xX, x 

“He (witness Mantri) says further 
that 7 Advocates who are personally 
Dresent today I have seen each of 
shem standing either on thea ground 
“loor, near the lift or on the first floor 
either near the lift or in the lobbies 
of the Esplanade Court and trying to 
solicit work from the persons coming 
to the Esplanade Court. This mere 
attempt to solicit is nothing.” 

x x x X x 

“In order to be within the mis- 
chief of Rule 36, not merely canvass- 


ing is enough, but canvassing must 
be for a case with the person who 
had _ not till then engaged a lawyer, 





citing work. He 
the names of the persons who ap- 
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There is nothing to show either of 
these things: none of the persons who 
might have been subjected to these 
solicitations as they are stated, have 
been examined to prove the case. 
Hence this evidence does not establish 
anything within Rule 36....... All that 
is necessary for us to see is whether 
the three items referred to have been 
complied with and we find that they 
have not been complied with because 
we do not know what was the na- 
ture of the communication, we do 
not know in connection with which 
case the solicitation took place and 
with whom the conversation took 
place. Hence Mr. Shertukade’s evl- 
dence is not sufficient for the pur- 


pose of taking any disciplinary action. 


under Rule 36.” 

x x x x x 

“Mir. Krishnarao V. Pathumdi is 
the first witness in this case (case of 
Raisinghani). He says: “I had seen 
Kelawala, Mr. Baria, Mr, Raisinzhani, 
Mr. Bhagtani approaching the people 
visting the Court and soliciting work 
from them”. This we have a_ready 
stated is far below the requir=ment 
required to be. proved under Rile 36. 
eer He says that he had seen Mr. Rai- 
singhani approaching people and soli- 
did not ascertain 


proached because it was not his busi- 
ness. But as stated above, this evi- 


dence does not establish the three ele- 


ments required to be proved under 


Rule 36 because we do not know 
what was the personal communication 
between him and the persons solicit- 
ed, We do not know whether it re- 
lated to a case or not.’’...... Than the 


next -witness is Mr. Sitaram Gajanan 
Shertukade. In cross-examination by 
Mr. Raisinghani he says: “I have 
seen Mr. Raisinghani accosting people. 


I have seen Mr, Raisinghani snatch- 
ing the papers from the hands of the 
litigating public. I have seen this 
more than 10 times. The litigating 
public from whom the papers were 
snatched did not say anything that 
there was a fight between Mr. Rai- 
singhani and other lawyer over the 
papers which were snatched. I did 
not contact those persons from whom 
the papers were snatched nor talked 


to them so so (sic) he was nct con- 
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cerned with this. Therefore his evi- 
dence cannot be sufficient.” 
(Emphasis, ours) 


17. We may, _ illustratively, 
quote an excerpt from the evidence of 
the Bar Association President and one- 
time Bar Council Member Shri Sher- 
tukde to show the injury to the pro- 
file of the profession the curious view 
of the disciplinary tribunal has in- 
flicted: 

; “I have seen Mr. Raisinghani ac- 
Costing people. I have seen Mr. Rai- 
singhani snatching the papers from 
the hands of litigating public. I have 
Seen this more than 10 times ......... 
There was a fight between Mr. Rai- 
Singhani and Mr. Baria. I made oral 
complaint to the C. P. M. I do not 
remember who was present at that 
time. In that fight Mr. Raisinghani’s 
pant was torn ......... There was as- 
sault by Mr. Raisinghani on Mr. Man- 
dalia and I had advised Mr. Mandalia 
to: file a complaint against Mr. Rai- 
singhani, Mr. Mandalia did file a 
case against Mr. Raisinghani but it 
was compounded.” ` 


18 How can a disciplinary 
authcrity, aware of its accountability 
to the Indian Bar, functioning as the 
stern monitor holding the punitive 
mace to preserve professional purity 
and promote public commitment and 
appreciative of what iš disgraceful, 
dishonourable and unbecorning, judg- 
ed by the standards of conduct set 
for this noble calling and deviations 
damaging to its public image, find 
its way to hold such horrendous mis- 
behaviour as snatching, catching, 
fighting and under-cutting as not out- 
raging the canons of conduct without 
exposing itself to the charge of dere- 
licticn of public duty on the trisec- 
tion of Rule 36 and blind to the ‘law . 
for lawyers’? 


19. It has been universally 
understood, wherever there is an or- 
ganised bar assisting in administering 
justice, that an attorney, — solicitor, 
barrister or advocate will be suspend- 
ed or disbarred for soliciting legal 
business. And the ‘snatching’ species 
of solicitation are more revolting than 
‘ambulance chasing’, advertising and 
the like. If the learned profession is 
not a money-making trade ar a seram- 
ble for porterage but a branch of the 
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administration of justice, the view of 
the appellate disciplinary tribunal is 
indefensible and deleterious. We, as a 
legal fraternity, must and shall live 
“up to. the second. and live down the 
first; by observance of high standards 
and dedication to the dynamic rule of 
law in a developing country. l 


20. It is unfortunate that the 
Maharashtra tribunal has slurred over 
vital procedural guidelines. Profes- 
sional misconduct proscribed by Sec- 
tion 35 of the Act has to be under- 
stood in the setting of a calling to 
which Lincoln, Gandhi, Lenin and a 
galaxy of great. men belonged. .The 
high moral tone and the considerable 
public service the bar is associated 
with and its key rcle in the develop- 
mental and dispute-processing activi- 
ties and, aboveall, in the. building up 
of a just society and costitutional order 
has earned for it a mcnopoly to prac- 
tise law and an autonomy to regulate 
its own. internal discipline. 
heavy public trust should not be for- 
feited by legalising or licensing fights 
for briefs, affrays in the rush towards 
clients, under-cutting and wrangling 
among members. Indeed, we were 
scandalized when one of the respon- 
dents cited a decision under the Sup- 
pression of Immoral Traffic Act to 
prove what is ‘soliciting’. The odious 
attempt to equate by implication the 
standards for the two professions was 
given up after we severely frowned 
on it. But-the disciplmary tribunal's 
view that an attempt to solicit did 


not matter, that prcefessional miscon- - 


duct rested solely on Rule 36 of the 
Rules framed under See. 49 (c) and 
that Rule 36 was made up of three 
components, shews how an orientation 
course in canons of conduct and eti- 
‘quette in the socio-ethical setting of 
the lawyer, the public and profes- 
sional responsibility may be an edu- 
cative asset to disciplinary tribunals 
and Bar Councils which appoint tribu- 
nals and regulate professional conduct 
by rules. Cicero called the law ‘a 
noble profession’, but Frederick . the 
Great described lawyers as ‘leeches’. 
\We agree that Rule 36, fairly constru~ 


ed, sets out wholesome rules of pro- 
fessional conduct although the canons. 


of ethics existed even prior to Rule 
36 and the dissection of the said rule, 
the way it has been done by the dis- 


| 
| 


. AER, 


ciplinary tribunal, disfigiires it. It is 
also clear that Rule 36 is'not the only 
nidus of professional ethics. 


21. Indeed, the State tribunal 
has, from a processual angle, fallen 
far short of norms like proper num- 
bering of witnesses and exhibits, in- 
dexing and avoidance of mixing up of 
all cases together, default in exami- 
nation of the respondents, considera- 
tion, separately, of the circumstances] ` 
of each delinquent for convicting. and 
sentencing purposes. More attenfion 
to the specificity in recording evidence 
against each deviant instead of testi- 
monial clubbing together of all the 
respondents, would have . made. the 
proceedings clearer, fairer and in 
keeping with court methodology, with- 
out over-judicialised formalities, In- 
deed, the consolidation of 16 cases and 
trying them all jointly although the 
charges were different episodes, were 
obviously violative of fair trial. And 
8 years for an enquiry so.simple and 
brief! We express the hope that im- 
provement of this branch! of law re- 
lating to disciplinary proceedings will 


. Teceive better attention from the Bar 


Council and the tribunal, members. 
What prophylactic prescription can 
ensure fundamentally fair! hearing or 
du2 process better than by choosing 
persons of sense and sensibility fami- 
Har with the basics of trial procedure 
and conscientious about avoidance of 
prejudice and delay? Rules, may regu- 
Late, but men apply them. Both are 
important. | 


JE . 

22, The appellate disciplinary 
tribunal was wholly wrong in apply- 
ing Rule 36 which was promulgated 
œnly in 1965 while the alleged mis- 
conduct took place earlier. . What this 


‘tribunal forgot was that ithe legal 


trofession in India has been with us 
even before the British and, coming to 
cecades of this century, the! provisions 
of Sec. 35 of the Advocates Act, Sec- 
ton 10 of the Bar Councils Act and 
other enactments regulating the con- 
duct of legal practitioners have ‘not 
turned on the splitting up of the text 
of any rule but on the broed canons 
of ethics and high tone of: behaviour 
well-established by case-law and long 
azcepted by the soul of the bar. Pro- 
fessional ethics were born ' with the 
ozganised bar, even as moral norms 
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arose with civilised society. The ezer- 
cise in discovering the ‘three ale- 
ments’ of R. 36 was as unserviceable 
as if was supererogatory, 


23. The rulings in In the mat- 
ter of ‘P’ an Advocate, (1964) 1 SCR 
697 = (ATR 1963 SC 1313); -In re: 
Shri M. Advocate of Supreme Court 
of India, (1956) SCR 811 = (ATR 1957 
SC 149); In the matter of an Acvo- 
cate, (1986) ILR 63 Cal 867 (869) = 
(AIR 1936 Cal 158 SB); Govt. Pleeder 
v. Siddick, 31 Bom LR 625 = (AIR 
1929 Bom 335) were cited before us 
and no judge, nor lawyer will be in 
doubt, even without study of case- 
law, that snatching briefs by standing 
at the door of the court house and 
in-fighting for this purpose is too dis- 
honourable, disgraceful and unbecom- 
ing to be approved even for other 
professions. Imagine two or three 
medical men manhandling a patient to 
claim him as a client! The law has 
suffered at the hands of the appellate 
tribunal. Lest there should be linger- 
ins doubts, we hold that the canons 
of ethics and “propriety for the ilegal 
profession totally taboo conduct by 
way of soliciting, advertising, scram- 
bling and other obnoxious pract-ces, 
subtle or clumsy, for betterment of 
legal business. Law is no trade, 
briefs no merchandise and so the lea- 
ven of commercial competition or Dro- 
eurement should not vulgarise the le- 
gal profession. Canon 27 of Prcfes- 
sional Ethics of the American Bar 
Association states: 


“It is unprofessional tọ sclicit 
professional employment by circulars, 
advertisements, through touters or by 
personal communications or  irter- 
views not warranted by personal re- 
lations.” ; 


24. We wish to put berond 
cavil the new call to the lawyer in 
the economic order, In the days 
ahead, legal aid to the poor and the 
weak, publie interest litigation and 
other rule-of-law responsibilities will 
demand a whole new range of res- 
ponses from the bar or organised so- 
cial groups with lawyer members. In- 
deed, the hope of democracy is the 
dynamism of the new frontiersmen 
of the law in this developing area 
and what. we have observed against 
‘solicitation and alleged profit-making 
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vices are distant from such free ser- 
vice to the community in ‘the jural 
sector as part of the profession’s tryst 
with the People of India. 


25. It is a misfortune that a 
disciplinary body of a dimensionally 
greai and growing public utility pro- 
fession has lost its vision, blinkered 
by Rule 36 (as mis-construed and tri- 
sected by it). For the practice of law 
with expanding activist horizons, pro- 
fessional ethics cannot be contained 
in a Bar Council rule nor in tradi- 
tional cant in the books but in new 
canons of conscience which will com- 
mand the members of the calling of 
justice to obey rules of morality and 
utility, clear in the crystallized case- 
law and concrete when tested on the 
qualms of high norms — simple 
enough in given situations, though in- 
volved when expressed in a single 
sentence. We but touch upon this call 
to the calling of law as more is not 
necessary in the facts of these cases. 


26. The law has thus been set 
right, the delinquents identified and 
dealt with, based .on individualised 
deserts and the appeals are disposed 
of in the trust that standards and 
sanctions befitting the national Bar 
will be maintained in such Gignified 
and deterrent a manner that public 
confidence in this arm of the justice- 
System is neither shaken nor shocked. 


27. Parties will bear their 
costs throughout. 
Order accordingly. 


ie e 
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A. ALAGIRISWAMI, P. K. GOSWAMI 
AND N. L. UNTWALIA, JJ. ° 
Bihar State Electricity Board, 

Patna, Appellant v. Their Workmen, 

Respondents, ; 


Civil Appeal No. 2104 of 1969, 
D/- 30-9-1975. 


(Aj Employees’ Provident Funds 
Act (19523, Sec. 6 — State Electricity 
Board Employees’ Provident Funds 
Scheme — Contribution whether on 
basis of basic wages or total wages — 
Capacity of Board te bear additional 
burden — Considerations. 


JS/KS/D814/75/MBR 
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The Electricity Board is not an 
ordinary commercial concern. It is a 
public service institution, It. is not 
expected to make any profit. It is 
expected to extend the supply of 
electricity to unserved areas without 
reference to considerations of loss that 
might be incurred as a result of such 
extension. In analysing the capacity 
of the Board to bear any additional 
burden in the matter of provident 
fund or other amenities, whether the 
same considerations that applied in 
the case of private commercial con- 
cerns could be applied is a rather 
difficult question in view of the sta- 
tutory obligations laid on the Board 
under the various sections (Viz. Sec- 
tions 59, 67 and 63) of the Electricity 
(Supply) Act, 194€, In fact the deci- 
sion might very often depend on a 
close analysis of the financial condi- 
tion of the Board. The various sums 
payable under the provisions of Sec- 
tion 67 of the Electricity (Supply) 
Act have to be deducted before the 
profits could be ascertained. Even 
with regard to the depreciation re- 
serve the provisions of Section 68 may 
have to be taken into account. If it 
is not it would have to be met by 
loans on which irterest will have to 
be paid and deduction of interest so 
paid will have to be taken into ac- 
count in calculating the profits. The 
contribution to the depreciation re- 
serve is a statutory obligation and is 
a definite proportion whereas it is 
open to an ordinary commercial con- 
cern to credit any amount to the de- 
preciation reserve. These and other 
matters cannot be properly decided in 
the absence of a detailed examination 
of the finances of the Board, (1964) 2 
Lab LJ 131 (SC), Distinguished. 

(Paras 4. 5) 

Cases Referred: Chronological Paras 
1964-2 Lab LJ 131 = (1964) 9 Fac LR 
10 (SC) 4 

Mr. S. V. Gupte, Sr. Advocate, 
(Mr. U. P. Singh, Advocate with him), 
for Appellant; M/s. A. K. Nag and D. 
P. Mukherjee, Advocates, for Respon- 
dents. 


Judgment of the Court was 
livered by 

ALAGIRISWADMO, Ju— This ap- 
peal is by special leave granted by 
this Court against the award of the 
Industrial Tribunal, Bihar at Patna in 


de- 
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reference No. 54 of 1966 made by the 
Government of Bihar on 25th Novem- 
ber, 1966. The special leave granted 
is limited only to the question whe- 
ther there should be a contributory 
provident fund scheme on the basis 
cf basic wages or total wages. It was 
roted at the time of granting the 
special leave that the appellant Board 
is willing to extend that scheme to 
all the workers except the Govern- 
ment servants who are on deputation 
and those to whom the Employees’ 
Provident Fund Act applies. There- 
fore the only item in reference No. 54 
cf 1966 which is relevant for the 
purpose of this appeal is the following: 

“Whether the benefit of the Em- 
ployees’ Provident Funds Act, 1952 
should be extended to any additional 
categories of workmen? If so, what 


should be the terms and conditions 
and from what date?” 

2. The Employees’ Provident 
Fund Act applies only tc establish- 
ments which are factories. It could 
ke applied to establishments which 


are not factories if the Central Gov- 
ernment by notification in the Offi- 
cial Gazette specifies in this behalf. 
The industry in question, electricity 
— including the generation, transmis- 
sion and distribution thereof, is one 
to which the Act applies. But as is 
well-known only a small proportion 
cf employees connected with the 
generation of electricity is in esta- 
klishments which are factories. The 
transmission and distribution is all 
over the State and the employees 
concerned with transmission and dis- 
tribution and the maintenance of 
taose lines of transmission and distri- 
bution are spread all over the State 
and probably far outnumber those 
working in establishments which are 
factories. To them the Employee’s 
Frovident Fund Act does not apply. 
The Board maintains a Contributory 
Provident Fund where the contribu- 
tion is on the basis of basic wage, the 
Board and the employees contribut- 
Ing equally. 


3. The workmen claimed that 
al workmen of the Board should 
have the same and similar benefits 
and that therefore there should be no 
d‘stinction between the Board’s Con- 
tributory Provident Fund scheme and 
the scheme under the Employees Pro- 
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vident Fund Act. Moreover, the con- 
tribution under the Act is 8 per cent 
whereas under the Board’s scheme it 
is 6'/4 per cent, The employees alsa 


contended that the services of the. 


workmen of the Board are liable te 
be transferred from one establishment 
to another both of which may rot be 
covered by the same scheme ander 
the Act and therefore it will bring 
about serious injustice if they are de- 
prived of their benefits under the Act, 
and such anomalies will be removed 
by making the benefits under both the 
scheme similar. The Board’s ccnten- 
tion was that this would impos2 ad- 
ditional financial liabilities which the 
Board would not be able to bear. 
. Therefore, the main question which 
the Tribunal had to consider wes the 
Board’s financial capacity to inple- 
ment the Provident Fund Scheme as 
demanded by the workmen. It seems 
to have been argued on beha-f of 
the workmen that the State Gcvern- 
ment is the financier of the Soard 
which charges interest now at the 
rate of 6'/4 per cent as against the 
previous 4% per annum, It was 
also contended that no scheme rur 
by the Board was running at a loss. 
Exhibit 17, purported to contain trad- 
ing results of the Board, was showr 
to the Tribunal and it was arguec 
that in the year ending Mareh 196€ 
Board’s gross profits amounted tc 
Rs. 305.12 lakhs and it had beer con- 
tinuously rising from Rs: 59.39 lakhs 
in 1961. Exhibit 18 shows the loans 
which have been received from the 
Government by the Board and the ba- 
lance sheet shows a very large 
amount in the shape of interest pay- 
able to the Government. It wes ar- 
gued on behalf of the Union that this 
amount should be taken as dividenc 
to be paid to the Government by the 
Board and should not be taker intc 
consideration while deciding matters 
regarding benefits to be made avail- 
able to its employees. The validity of 
none of these contentions was zonsi- 
dered by the Tribunal, It referred 
to an award made by it in 1964 :n re- 
ference No. 19 of 1960 in which it had 


held that if the interests realised by 
the State were excluded from consi- 
deration, there would be surplus in 
favour of the Board. In that eward 
it had been pointed out that it had 
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not been explained by the manage- 
ment how the depreciation had been 
calculated. That award also pointed 
out that one of the main reasons for 
the deficits shown was heavy interest 
on the capital investment, that in an 
electrical establishment capital invest- 
ments are heavy in the initial stages, 
that the Board expected that after 
the load developed fully the scheme 
would start giving adequate profits. 
The Tribunal thought that the position 
at present was not worse than what it 
was earlier and that therefore the 
Board should extend the benefits of 
the Contributory Provident Fund to 
all workmen other than those who 
are covered by the Act. It therefore 
ordered that the contribution should 
be 6'4 per cent. but not on the basic 
wages but on the total wages. 


4. The Tribunal has treated 
the whole matter-in a very perfunc- 
tory manner. The main question for 
consideration by the Tribunal was 
the financial capactiy of the Board. 
It has made no effort at all to ana- 
lyse the balance sheet of the Board 
to show the actual results of its work- 
mg. It has made no effort to 
work out the financial implications 
of its order. It has not made it clear 
what exactly are the total wages. In 
Gramophone Co. v. Its Workmen 
(1964) 2 Lab LJ 131 (SC) it was held 
by this court that: 


‘Before the real profit for each 
of the relevant years is ascertained 
amounts to be provided for taxation 
and for development rebate reserve 
could not be deducted in order to as- 
certain the financial capacity of the 
employer. In considering the question 
of provident fund and gratuity which 
stands more or less on the same foot- 
ing the industrial tribunal has to look 
at the profits made without consider- 
ing provision for taxation in the shape 
of income tax and for reserves, The 
provision for income tax and for re- 
Serves must take second place as 
compared to provision for wage-struc- 
ture and gratuity, which stands on 
the same footing as provident fund 
which is also a retiral benefit, Pay- 
ment towards provident fund and gra- 
tuity is expense to be met by an em- 
ployer like any other expense includ- 
ing wages and if the financial position 
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shows that the burden of payment of 
gratuity and provident fund can be 
met without undue strain on the fin- 
ancial position of the employer, that 
burden must be borne by the emplo- 
yer. It will certainly result in some 
reduction in profits; but if the indus- 
try is in a stable ccndition and the 
burden of provident fund and gratuity 
does not result in loss to the emplo- 
yer that burden will have to be 


borne by the employer like the bur-, 


den of wage-structure in the interest 
of social justice. While on the one 
hand casting of this burden reduces 
the margin of profit, on the other 
hand it will result in the reduction of 
taxation in the shape of income tax.” 
That case was a case of an ordinary 
“commercial concern. Even so it was 
noticed that the stability of the indus- 
try as well as the fact that the bur- 
den of provident fund and gratuity 


- does not result in loss to the emplo- © 


yer are to be taken into consideration. 
The actual burden was calculated and 
it was pointed out that 63 per cent of 
it would be met by reduction in taxa- 
. tion. Nothing of the sort has been 
done by the Tribunal in this case. It 


is true that in that case it was said - 


that the amounts to be provided for 
taxation and for development rebate 
reserve could not be. deducted in 
order to ascertain the financial capa- 
city of the employer. Nothing was 
said there about the depreciation re- 
- serve which is obligatory under S. 68 
of the Electricity (Supply) Act. The 
Etectricity Board is not an ordinary 
commercial concern. It is a public 
service institution. It is not expected to 
make any profit. It is expected to ex- 
tend the supply of electricity to un- 
served areas without reference to 
considerations of loss that might be 
incurred as a result of such exten- 
sion. The Government makes sub- 
ventions to the Board for the pur- 
poses of the Act. Section: 59 of the 
Electricity (Supply) Act, 1948 provides 
that as far as practicable and after 
taking credit for any’ subventions 
from the State Government the Board 
shall carry on its operations so as 
not to incur a loss. Under Section 64 
the State Government may advance 
loans to the Board and under Section 
65 the Board itself has the power to 
borrow. Under Sec. 66 the State 
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Government may guarantee the pay- 
ment of principal and interest of. any 
loan proposed to be raised by the 


. Board.. Under Section 67 after meet- 
: ing its operating, maintenance and 


management expenses and after pro- 
vision: has been made for the pay- 
ment of taxes on its income and pro- 
fits the revenues of-.the Board have 
to be distributed as far -they are 
ee in the following ier name- 
y— : 
(i) interest on bonds | not: gua- 
ranteed under S. 68; | 

(ii) interest on stock not so sua- 
ranteed; 


. 7 , 
(iii). credits to depreciation reserve 


under S, 68; 


(iv) interest on bonds guaranteed 
under S. 66; 

(v) interest on stock, sd gua- 
ranteed; | ; 

(vi) interest on sums paid by the 
State Government under | guarantees 
under S.-66; 

(vii) the write-down of amounts 
paid from capital under the proviso 
to See. 59; i 

(viii) the write-down of .amounts 
in respect of intangible assets to: the 
extent to which they are actually ap- 
propriated in any year for the pur- 
pose in the books of the Board; — 

(ix) contribution to general’ re- 
serve of an amount not exceeding one- 
haif of one per centum per annum of 
the original cost of fixed assets em- 
ployed by the Board so however that 
the total standing to the! credit of 
such reserve shall. not exceed fifteen 
per centum of the original cost of 
such fixed assets; | 

(x) interest on loans advanced or 
deemed to be advanced to the Board 
under Sec. 64, including arrears of 
such interest; 


(xi) the balance to be appropriat- 


ed to a fund to be called the Develop- 


ment Fund to be utilised for— 

(a) purpose beneficial in the 
opinion of the Board, to electrical de- 
lopment in the State; 

(b) repayment of loans advanced 
to the Board under Sec. 64 and re- 
quired to be repaid: 
= Provided that where no such loan 
is outstanding, one-half of the ba- 
lance aforesaid shall -be credited to the 


$ | 
b 
H 
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Consolidated Fund of the State. 

Section 68 lays an obligation on the 
Board to make a credit to the depre- 
ciation reserve in the prescribed inan- 
ner. : 


5, The facile assumption by 
the Tribunal that the;interest sould 
not be taken into account in working 
out the profits is not borne out br the 
provisions of the statute. Indeec the 
Tribunal did not look'into the Act at 
all. Whether in view of the statıtory 
‘lobligations laid on it under the vari- 
ous sections just now referred :o In 
analysing the capacity of the Foard 
to bear any additional burden ir the 
matter of provident fund or ether 
amenities the same considerations that 
applied in the case of private 2ọm- 
mercial concerns could be applied is a 
rather difficult question. In fac the 
decision might very often depeni on 
a close analysis of the financial con- 
dition of the Board. We do not want 
at present to express one view oT the 
other. One thing at least is obvious, 
that the various sums payable under 
the provisions of Section 67 have to 
be deducted before the profits could 
be ascertained, Even with regard to 
the depreciation reserve the provsions 
of Section 68 may have to be taken 
into account, If it is not it would 
have to be met by loans on whica in- 
terest will have to be paid anc de- 
duction of interest so paid will have 
to be taken into account in calewat- 
ing the profits. The contribution to 
the depreciation reserve is a statutory 
obligation and is a definite propartion 
whereas it is open to an ordinary 20m- 
mercial concern to credit any amount 
to the depreciation reserve. These 
and other matters cannot be preper- 
ly decided in the absence of a detail- 
ed examination of the finances o= the 
Board, That is why we said thas the 
Tribunal has dealt with the matter 
in a perfunctory way. It should .be 
directed to dispose of.the matte> af- 
resh in the light of the observations 
made in this judgment. 


6. The appeal is accordmngly 
allowed. ‘There will be no order as 
to costs, : 
-Appeal allcwed. 
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(From Madras: (1969) 74 ITR 638) . 


Y. V. CHANDRACHUD, R. S. SAR- 
KARIA AND A, C. GUPTA JJ. 


The Commissioner of Income-Tax, 


` Madras, Appellant v. M/s. T. V. Sun- 


daram Iyenger and Sons (P) Lid., Ma- 
durai, Respondent. 

Civil Appeals Nos. 1392 and 1383 
of 1970, D/- 9-4-1975. 

` - (A) Income-tax Act (1922), Sec- 
tion 23A — Statutory percentage — 
Calculation of — ' Company having 
composite business Distributable 
profits — Apportionment. (1969) 74 
ITR 638 (Mad), Reversed. 

Where a Company has a compo- 
site business as for example indus- 
trial and non-industrial business, the 
first step is to ascertain the distribu- 
table profits of the two parts sepa- 
rately for the purpose of finding out - 
the minimum dividend that the Cem- 
pany ought to. have distributed. The 
proper statutory percentage as pres- 
cribed by Explanation 2 has to be ap- 
plied separately to the distributable 
profits of the two parts as if the res- 
pective profits are the total income of 
the Company in relation to each part 
of the business. The composite divi- 
dend distributed by the Company has 
then to be apportioned between the 
two parts in the same ratio as the 
respective profits of the two parts 
bear to the total profits of the Com- 
pany. (1969) 74 ITR 638 (Mad), Re- 
versed. (Para 18) 


(B) Income-tax Act (1922), Sec- 
tion 23A, Expl. 2 — Scope — Words 
“Similarly apportioned” — Construc- 
tion — Word “Similar” — Meaning 
— (Words and Phrases — “Similar’”). 


The words "Similarly apportion- 
ed” - which occur in the Expla- 
nation mean “apportioned with re- 
ference to the amount of pro- 
fits and gains attributable to the 
two parts of the company’s business.” 
Thus the Explanation first refers to an 
apportionment or splitting up and 
then provides that the dividends and 
taxes shall be similarly apportioned, 
that is to say similarly split up. Thus 


the words “similarly apportioned” 
convey a definite meaning and are not 
“ambiguous. (Para 12) 
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The word “Similar” may be said 
to be a word of ambiguous import in 
the sense that the mere stipulation in 
a statute that something should be 
done similarly is insufficient by itself 
to signify the degree of similarity 
with which that thing must be done. 
A thing can be done similarly with- 
out its being a slavish copy of the 
model. But Expl. 2 to Section 23A 
indicates with meticulous particula- 
rity, how ‘similarly dividends and 
taxes must be apportioned. 

Words and Phrases Legally De- 
fined by Saunders, Vol. V Ref. 

(Para 12) 

(C) Income-tax Act (1922), Sec- 
tion 23A, Expln. 2 — Word “appor- 
tioned” in the expression “similarly 
apportioned” — Meaning — Word is 
used in the sense of “split up” 


The word “apportioned” is used 
_in Expl. 2 to Sec. 23A in the sense of 
‘split up’, so that “similarly apportion- 
ed” means simply “similarly split up”. 
In case of a company having compo- 
site business namely, industrial and 
non-industrial the dividends have 
therefore to be split up similarly, 
that is in the same ratio as the indus- 
trial and non-industrial profits bear 
to each other after the total profit is 
split up in two parts, industrial and 
non-industrial, According to the 
Shorter Oxford English Dictionary, 
8rd Ed., Vol. 1, p. 87, to ‘apportion’ 
is ‘to assign as a proper portion’. An 
assignment as a prcper portion of the 
dividends would mz2an an assignment 
in the same or similar ratio as the 
respective profits of the two segments 
bear to the total profits of the com- 
pany. It is thus not open to the com- 
pany to split up and apportion the 
dividends to the profits of the two 
segments in such manner as it finds 
convenient or thinks fit. The com- 
pany’s freedom to apportion the divi- 
dends is conditioned by the ratio 
which the profits of the two segments 
bear to the total profits. (Para 14) 


(D) Income-tax Act (1922), Sec- 
tion 23A, Expl. 2 — Applicability — 
Provisions penal — Strict construc- 
‘tion required — Onus is on Revenue 
to prove that conditions are satisfied 
— Provisions capable of only one rea- 
sonable imterpretatin — Liability to 
pay additional super-tax — Additional 
Super-tax has to he levied on entire 
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undistributed balance of the net- in- 
come of Company. (Interpretation of 
Statutes — Penal Statute — Construc- 
tion). ' (1969) 74 ITR 638 (Mad), Re- 
versed, 


_ Provisions of Sec. 23A are penal 
in nature and the burden is on the 
Revenue to prove that the conditions 
laid down in the section are satisfied. 
Furthermore penal statutes have to be 
construed strictly in the sense that if 
there is a reasonable interpretation 
which will avoid the penalty, that in- 
terpretation ought to be adopted. 
But the language of sub-sec. (1) of 
Section 23A as also of Expl. 2 is clear 
and distinct and does not yield to 
more than one reasonable ‘interpreta- 
tion. Under the scheme contained in _ 
Section 23A, where a company has a 

composite business it is necessary at 
the outset to find out the profits at- 
tributable to the two parts of -its 
business. The statutory percentages 
as prescribed by Explanation 2 have 
then to be applied separately to the 
profits of the two parts.| By reason: 


‘of the fiction created by Expl. 2 the 


profits of each part have for this pur- 
pose, and this purpose alone, to be 
treated as if they were the total in- 
come of that part of the company’s 
business. By sub-see. (1) the company 
becomes liable ` to pay| additional 
super-tax if the dividends distributed 
by it are “less than the statutory per- 
centage of the total income”, Expl. 2 
creates the fiction that for the pur- 
pose of sub-see. (1) the income ofthe 
respective parts is to be regarded as 
the total income of each part so that 
the statutory percentage can be ap- 
plied separately to the income of each 
part. The fiction operates in this 
limited field and is in terms created 
for this limited purpose. The super- 
tax has to be levied “on | undistribut- 
ed balance of the total income of the 
previous year’ which according to 
sub-s. (1) means “total income as re- 
duced by the amounts, if any, refer- 
red to in clause (a), clause (b) or 
clause (ce) and the dividends actually 
distributed, if any”. The additional 
super-tax has, therefore, to be levied 
on the entire undistributed balance 
of the net income of the company. 
(1969) 74 ITR 638 (Mad)} Reversed. 
AIR 1950 Bom 1, AIR 1965 SC 1977 


and (1875) 10 QB 383 and Craies on 


ca 
~~ 
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Statute Law, Sixth Ed, Pp. 529-530 
Ref. (Paras ‘21, 23 and 24). 


Cases Referred: Chronological Paras 


ATR 1965 SC 1977 = (1965) 57 -TR 
176 21 
AIR 1950 Bom 1 =: (1949) 17 -TR 
493 20 
(1875) 10 QB 383 = 33 LT 11 21 
Mr. D. N. Kharkhanis, Sr. Ad- 
vocate, (Mr. S. P. Nayar, Advocate 
with him), for Appellant; Mr. S. 


Swaminathan, Sr. Advocate, (Mrs. S. 
Gopalakrishnan, Advocate with hm), 
for Respondent. 

Following Judgment of the Ccurt 
was delivered by 

CHANDRACHUD, J.:— These ap- 
peals by certificate granted by the 
High Court of Madras under Section 
66A (2) of the Income-tax Act, 1922 
arise out of a common judgment deted 
January 23, 1969 delivered by the 
High Court in Tax Cases Nos. 11€ of 
1965 and 190 of 1967. Tax Case No. 
116 of 1965 arose out of the reference 
made by the Income-tax Appellate 
Tribunal under Section 66 (1) of the 
Act while Tax Case No. 190 of 1967 
arose out of a reference made by the 
Tribunal in pursuance of an order 
made by the High Court under Sec- 
tion 66 (2) of the Act. The question 
which arises for consideration in these 


appeals is whether under Section 23A ` 


of the Act,.the assessee-company is 
liable to pay additional super-tax in 
respect of any portion of its profits. 


2. Section 23A of the Act of 
1922, in so far as material read thus 
at the relevant time: 

"23A. (1) Where the Income-cax 
Officer is satisfied that in respect of 
any previous year the profits and 
gains distributed as dividends by any 
company within the twelve months 
immediately following the expiry of 
that previous year are less than zhe 
statutory percentage of the total in- 
come of the company of that previous 
year as reduced by— 

(a) the amount of income-tax end 
super-tax payable by the company in 
respect of its total income, but ex- 
cluding the amount of any super-tax 
payable under this section; 

b) the amount of any other tax 
levied under any law for the time be- 
ing in force on the company by the 
Government or by a local authority in 
excess of the amount, if any, which 
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has been allowed in computing the to- 
tal income; and 

(c) in the case of a banking com- 
pany, the amount actually transferred 
to a reserve fund under Section 17 of 
the Banking Companies Act, 1949; 
the Income-tax Officer shall, . unless 
he is satisfied that, having regard to 
the losses incurred by the company 
in earlier years or to the smallness 
of the profits made in the previous 
year, the payment of a dividend or a 
larger dividend than that declared 
would be unreasonable, make an order 
in writing that the company shall, 
apart from the sum determined as 
payable by it on the basis of the as- 
sessment under Section 23, be liable 
to pay super-tax at the rate of fifty 
per cent in the case of a company 
whose business consists whelly or 
mainly in the dealing in or holding 
of investments, and at the rate of. 
thirtyseven per cent in the case of 
any other company on the undistri- 
buted balance of the total income of 
the previous year, that is to say, on 
the totel income as reduced by the 
amounts, if any, referred to in clause 
(a), clause (b) or clause (c) and the 
dividends actually distributed, if any. 


x X X x x 
x x x x x 
x x x x x 


. Explanation 2,—— For the purposes 
of this section, statutory percentage 
means,— 

(i) in the case of a company whose 
business consists wholly or mainly in 
the dealing in or holding of invest- 
ments a 100% 

(ii) in the case “of an Indian com- 
pany whose business consists wholly 
in the manufacture or processing of 
goods or in mining or in the genera- 
tion or distribution of electricity or 
any other form of power 45% 

(iii) in the case of an Indian com- 
pany, a part only of whose business 
consists in any of the activities speci- 
fied in clause (ii)— 

(a) in relation to the said part of 
the company’s business ... 45% 

(b) in relation to the remaining 
part of the company’s business— 

(1) if it is a company which satis- 
fies the conditions specified in sub- 
clause (a) of clause (iv) 90% 

(2) in any other case 60% 
the said percentages being applied 
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separately with reference to the 
amounts of profits and gains attribu- 
table to the two parts of the com- 
pany’s business aforesaid as if the said 
amounts were respectively the total in- 
come of the company in relation to 
each of its parts, the amount of divi- 
dends and iaxes also being similarly 
apportioned, gor the purposes of sub- 
section. (1), 
X X x x x x 
3. For the assessment - year 
1957-58 relevant to the previous year 
ended December 31, 1956 the company 
was assessed to additional . super-tax 
under the aforesaid provision. The 
business of the company consists part- 
ly in the manufacture or processing of 


goods and partly of an ‘activity of a. 


non-industrial nature. Out of a total 
income of Rs, 37,298,774 the profits of 
the company available for distribution 
came to Rs. 17,41,814 out of which 
Rs. 3,36,504 represented industrial pro- 
fits and Rs. 14,05,310 represented non- 
` industrial profits, The company dis- 
- tributed by way of dividends a sum 
of Rs. 4,20,640 only, claiming that the 
dividend was declared equally out: of 
the profits of the industrial and non- 
industrial activities. Thus, the pro- 
fits which were available for distri- 
bution but which were not distribut- 
ed came to Rs. 13,21,174. 


4, The Income-tax - - Officer, 
‘while making the assessment, allocat- 


ed the dividends declared by the com- 


. pany to the industrial and non-indus- 
trial segments in the same proportion 
as the profits of the two : segments 
‘bore to the total profits of the com- 


pany. By this method, out. cf the’ 


total dividend of. Rs. 4,20,640° declared 
by the company; a’ sum of Rupees 
81,264 was treated as dividends de- 
clared out of industrial profits while 
a sum of Rs. -3,39,376 was treated as 
dividends declared out of non-~indus- 
trial profits. Holding that under Sec- 
tion 23A, the company was liable to 
distribute by way of dividends a sum 
of Rs. 1,51,426 out of. industrial pro- 
fits and a sum of Rs. 8,43,186 out of 
non-industrial profits, the Income-tax 
Officer levied additional super-tax on 
the entirety of the undistributed ba- 
lance of the total income, that is $ 
say, on Rs. 13,212,174. , 


5. The Appellate eee 
Commissioner having rejected the ‘ap- 
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peal, the company . m the matter 
in a further appeal to the Income-tax 
Appellate Tribural, Madras Bench, 
contending that it had declared divi- 
dends utilising the industrial and 
non-industrial profits lequally and 
since the dividends ea declared! out 
of industrial profits exceeded the sta- 
tutory percentage of the minimum a 
tributable dividend as | provided . 

Section 23A, the levy - f additional 
super-tax on the industrial profits was 
unjustified. On the other hand, it 
was submitted on behalf of the De- . 
partment the dividends] actually de- 
Clared had, for the purposes of Sec- 
tion 23A; to be apportioned in the 
same ratic in which the! profits them- 
selves were apportioned! between in- 
dustrial. and non-industrial activities, 
The Tribunal rejected the method. can- 





-vassed by the Department as “a Rule 


of thumb” but then it also rejected 
the method adopted by! the company 
of allocating the declared dividend 
half and halfto the profits of the two 
segments. Having rejected both the 
methods, the Tribunal held that in so 
far as ‘profits of the industrial activity ` 
were concerned, the company must be 
deemed to have distributed by way af 
dividends out of these profits just. so 
much, neither more nor Aen as would 
be equal to 45% of suc profits. Ac- 
cordingly, the Tribunal allocated a - 
sum of Rs. 1,51,426 as dividends out ` 
of industrial profits and the balance, 
namely, Rs. 2,69,214 as div vidends out 
of non-industrial - profits; On this. al- 
location the Tribunal carne to the con- 
clusion that the company, having de- 
clared' the statutory dividend ` ‘on its 
industrial profits, was not liable fo pay 
additional super-tax in so far as those 
profits were concerned; | It, however: 
upheld the levy of additional: super- 
tax on non-industrial profits. 


6. Under Section 66 (1): of the 
Act, the Tribunal referred the. follow- 
ing question for the opinion of the 
High Court: 


(1) “Whether on the facts: aa im 
the circumstances of the case, Fribi- 
nal was right in holding that the as- 
sessee company was not. liable to the 
additional super-tax under See 23A 
im respect of the assessee’s. industrial 
profits for the assessment year 1957- 


58, IF 
Under Sermon 66: (2). of the Act ‘the: 
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Tribunal referred to the High Court 
the following auestion: 

(2) “Whether on the facts anc in 
the circumstances of the case, the Tri- 
bunal is right in holding that addi- 
tional super-tax is not leviabie under 
Sec. 23A of the Act, in respect of 
any. portion of the profits of the as- 
sessee company for the assessrrent 
year 1957-58.” 

The second question on which the 
High Court calledfora reference may 
seem to suggest that under the judg- 
ment of the Tribunal the Comrany 
was heid not liable to pay additional 
super-tax in respect of any portion of 
its orots. That is notso. Tne Tribu- 
mal held that the Company was not 
liable to pay additional super-tax on 
its industrial profits but was Hanple to 


mn 
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Say it on non-industrial proits. 


T. The High Court confirmed 
‘the Tribunals view. It hela chat 
there was no justification in Explana- 
tion 2 for the apportionment of Civi- 
Gends in the ratio which the ingus- 
trial profits bear to non-indusirial 
profits, that it was open to the asses- 
see to apportion the dividends in such 
a way as to conform to the require- 
ments of Section 23A in respect of 
one of the two segments of its busi- 
ness and that the profits of the onher 
segmant only would attract the iaci- 
dence of additional super-tax. The 
High Court demonstrated the absur- 
dity of the contrary view with tne 
help of a hypothetical illustration. 


8. We are concerned in these 
appeals with the true construction of 
Section 23A as recast by Finance Act 
2 of 1957. The section, in so far as 
relevant, is extracted above. It has 
no application to companies in which 
the public are substantially interested. 
The section provides for levy of addi- 
tional super-tax at 50 per cent in the 
case of a company whose business 
consists wholly or mainiy in the deal- 
ing in or holding of investments and 
at'37 per cent in the case of any 
other company. The additional super- 
tax is leviable if in respect of any 
previous year the profits and gains 
distributed as dividends within the 12 
months immediately following the əx- 
piry of that previous year are ess 
than the statutory percentage of the 
total income of the previous year as 
reduced by the amounts mentionec in 


i, T. Commr., Madras v. T. 


V. S. I & Sons {Prs. 6-11} S.C. 259 


clauses (a), (b) and (c) of sub-section 
1). The additional super-tax, which 
in the instant case would be 37 per 
cent, is payable on the undistributed 


balance of the total income of the 
previous year. By ‘undistributed 


balance of the total income’ is meant 
tha total income as reduced by the 
amounts, if any, referred to in clauses 
(a), (b) and (c) of sub-section (1) and 
the dividends actually distributed, if 
any. 
o By Explanation 2, ‘statutory 
percentage’ means ior the present 
purpose, 45 per cent of industrial pro- 
fits and 60 per cent of non-industrial 
profits. These percentages have to pe 
applied separately to the profits ofthe 
two segmants as if those profits were 
respectively the total income of 
the company in relation to each 
segment of its business. The dividends 
no taxes have also to be ‘similarly 
apportioned’, for the purposes of sub- 
section (1). 

19. ‘Two questions arise for de- 
cision: (1) Whether the dividends dis- 
tributed by the Company have to be 
apportioned as between the profits of 
the industrial and non-industrial 
segments of its businass in the same 
proportion as the respective profits 
bear to the total profits of the Com- 
pany; and (2) Whether, if on appor- 
tionment, the dividend apvortionabic 
to one of the two segments is found 
to be less than the statutory percent- 
aga in respect of that segment, the 
alaitional super-tax is leviable on the 
entire balance of the Company’s un- 
distributed profits or whether it is le- 
viable on the balance of undistribut- 
ei profits of that segment only in 
espect of which the short-fali has oc- 
curred, The second auestion may not 
strictly arise if on the first question 
it is found that the dividend appor- 
tiomable to the two segmenis is less 
than the statutory percentage in res- 
pect of both the segments, All the 
sams, it would be necessary to exa- 
mine that question also as tha High 
Court has held that the liability to 
pay the additional super-tax must be 
restrictéd to the undistributed profits 
of that segment only, in respect of 
which the default has occurred. 

il. On the first question, the 
language of Explanation 2 is clear 
and admits of no doubt or difficulty. 
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it requires by its express terms that 
for the purposes of sub-section (1), 
the. amount of dividends must be 
“similarly apportioned”. But, coun- 
sel for the respondent urged that 
since the Explanation does not refer 
to any apportionment at all, the 
words. “similarly apportioned” cannot 
be ascribed any rational meaning and 
it would therefore be open to the com- 
pany to apportion the dividends 50:50 
to the profits of the two segments. 
Relying on “Words and Phrases Le- 
gally Defined” by Saunders, Vol, V, 
p. 79 where it is stated that the word 
‘similar’ is an ambiguous word, it 
was submitted that the benefit of an 
ambiguity in a taxing statute must go 
to the assessee and accordingly, the 
company would be free to make a con- 
venient apportionment of dividends so 
as to atiract the least incidence of the 
additional super-tax. Counsel also 
relied on Burrow’s “Words and Phra~ 
ses” Volume I, page 217, where it is 
said that so long as the apportion- 
ment is made with the desire to act 
as fairly and justly as possible by all 
parties, no uniform mode of appor- 
tionment is necessary. 


12. The word ‘similar’ may be 
said to be a word of ambiguous im- 
port in the sense that the mere stipu- 
lation in a statute that something 
should be done similarly is insuffi- 
cient by itself to signify the degree of 
similarity with which that thing must 
be done. A thing can be done simi- 
larly without its keing a slavish copy 
of the model. But Explanation 2 in- 
dicates with meticulous particularity, 
how similarly dividends and taxes 
must be apportioned. When it says 
that they must bə “similarly appor- 
tioned”, the reference obviously is to 
the apportionment which is spoken of 
earlier in the Explanation. After spe- 
cifying what particular percentages 
shall constitute the statutory percent- 
age for the purposes of Section 234A, 
Explanation 2 prevides that the said 
percentages shall be applied separate- 
ly “with reference to the amounts of 
profits. and gains attributable to the 
two parts of the company’s business.” 
The words “similarly apportioned” 
which. thereafter occur in the Expla- 
nation mean apportioned “with refer- 
ence to the amounts of profits and 
gains attributable-to the two parts of 
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the company’s business”, Thus, the 
Explanation first refers to an appor- 
tionment or splitting up dnd then pro- 
vides that the dividends and taxes shall 
be similarly apportioned, that is to 
say, Similarly split up. Accordingly, 
the words “similarly apportioned” con- 
vey a definite meaning and are not 
ambiguous. i 


13. It is urged that the division 
of total profits of a company into 
industrial and non-industrial pro- 
fits cannot be the! result of 
any apportionment properly so-call- 
ed but must conform to the com- 
pany’s. books of account and therefore, 
Explanation 2 cannot be said to refer 
to any apportionment before speaking 
of the dividends and taxes being 
“similarly apportioned”, | This argu-~ 


ment reads too much in the word 'ap= 


portioned’, That word is used in Ex- 
Planation 2 in the sense of ‘split up’, 
so that ‘similarly apportioned’ means 
simply ‘similarly split-up’, The divi- 
dends have therefore to| be split up 
similarly, that is, in the same ratio as 
the industrial and non-industrial pro- 
fits bear to each other after the total 
profit is split up in two |parts, indus- 
trial and non-industrial. According to 
Burrow’s Words and Phrases, Vol. I, 
p.217, to ‘apportion’ means to ‘split up’. 


14, It is therefore impossible 
to accept the respondent’s contention 
that though Explanation! 2 requires 
that dividends should be similarly ap- 
portioned, it would be open to the 
company to make any convenient divi- 


sion of the dividends distributed by it. 


According to the Shorter| Oxford Eng- 
lish Dictionary, 3rd Ed., Vol. 1, p. 87, 
to ‘apportion’ is “to assign as a pro- 
per portion. An assignment as a 
proper portion of the dividends 
would mean- an assignment in 
the same or similar ratio as the res- 
pective profits of the two segments 
bear to. the’ total profits) of the com- 
pany. It is thus not open to the com- 
pany to split up.and apportion the 
dividends to the profits of the two 
segments in such manner as it finds 
convenient or thinks fit! The com- 


. pany’s freedom to apportion the divi- 


dends is conditioned by the ratio 
which the profits of the two segments 
bear to the total profits! 


15. The total distributable pro- 
fits of the company pome to- Rupees 
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17,41,814 out of which the industrial 
profits are Rs. 3,36,504 and the non- 
industrial profits are Rs. 
Forty-five per cent of ‘the industrial 
profits comes to Rs. 1,51,426 while 60 
per cent of the non-industrial profits 
comes to Rs. 8,43,186. The company 
therefore ought to have distributed a 
sum of Rs. 9,94,612 by way of civi- 
dends whereas it distributed a sum of 
Rs. 4,20,640 only. This sum of Rupees 
4,20,640 has to be split up in the same 
proportion which the respective pro- 
fits of the two segments bear to the 
total profits of the company. Thet is 
to say, a sum of Rs, 81,264 from out 
of the total dividends distributed is 
apportionable to the industrial profits 
while a sum of Rs. 3,39,376 1s appor- 
tionable to the non-industrial profits. 
There is thus a short-fall in respect 
of both the segments and accordingly 
the company would be liable to . pay 
the additional super-tax at the ratz of 
37 per cent on the entire, undistribut- 
ed balance of distributable profits 


16. The hypothetical illustra- 
tion which was cited before the In- 
come-tax Officer and which is relied 
upon by the High Court may at the 
highest, if its fundamental premise IS 
true, show that the interpretation can- 
vassed by the Revenue may conc=iv~- 
ably work out injustice. But if the 
language of the statute is clear and 
unambiguous, and if two interpreta- 
tions are not reasonably possible it 
would be wrong to discard the plain 
meaning of the words used in order 
to meet a possible injustice. Besides, 
the illustration only assumes an injus~ 
tice and therefore its fundamental 
premise is wrong. The distributable 
profits of the hypothetical company 
are said to be Rs. 1,00,000 out of which 
Rs. 30,000 are industrial and Rupees 
70,000 non-industrial profits. Apply- 
ing the statutory percentage of 45 and 
60 per cent respectively, the company 
must distribute by way of dividends 
Rs. 13,500 plus Rs. 42,000, that is, 
Rs. 55,500. The High Court says shat 


even if the company distributes Ru- 


pees 55,500 by way of dividends, ap- 
portioning Rs. 13,500 to industrial pro- 
fits and Rs, 42,000 to non-industrial 
profits, it would violate Section 23A 
because, if the sum of Rs. 55,509 1s 
to be apportioned in the same ratio 
which the profits of the two segments 


t 


14;05,310., 
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bear, a sum of Rs. 16,650 will be ap- 
portionable to industrial profits and 


. Rs. 38,850 to non-industrial profits. 


The fallacy of this illustration consists 
in its overlooking that if the company 
is liable to distribute Rs. 55,500 by 
way of dividends and it does distri- 
bute that sum, there is no violation of 
Section 23A. That section applies only 
if the “profits and gains distributed as 
dividends are less than the sta- 
tutory percentage of the total income 
PEMAI as reduced rt 


17. If the dividends have to be 
apportioned in the ratio of profits of 
the twc segments, the taxes have also 
to be similarly apportioned for Ex- 
planation 2 speaks of “the amount of 
dividends and taxes also being simi- 
larly apportioned”. A “similar” ap- 
portionment of taxes, it is urged by 
the respondent, may in practice lead 
to impossible and unreal situations 
since the taxes on the profits of the 
two segments may be unequal as in 
the case of a newly established indus- 
trial undertaking which, in respect of 
its industrial income, may enjoy a tax 
concession. There is no merit in this 
contention, The method specified in 
S. 23A has to be worked out according 
to its scheme and it is no answer to 
the obligation to apportion the divi- 
dends and taxes, that taxes levied on 
the profits of the two segments are 
unequal or are leviable on a different 
basis. 


. 18. - Thus, the High Court and 
the Tribunal were wrong in holding 
in favour of the assessee on the first 
of the two questions which we have 
framed for consideration. Where a 
company has a composite business, as 
for example industrial and non-indus- 
trial business, the first step is to as- 
certain the distributable profits of the 
two parts separately. For the pur- 
pose of finding out the minimum divi- 
dend that the company ought to have 
distributed, the proper statutory per- 
centage as prescribed by Explanation 
2 has to be anvlied separately to the 
distributable. profits of the two parts, 
as if the respective profits are the 
total income of the company in rela- 
tion to each part of its business. The 
composite dividend distributed by the 
company has then to be apportioned 
‘between the two parts in the same ra- 
tio as the. respective profits of the 
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two parts bear to the total profits of 
the company. i i 
19. 
.Înstant case the dividend apportion- 
able between the two parts of the 
' company’s business is less than the 
statutory percentage in respect of both 
the parts. The High Court, like the 
Tribunal, gave to the company the 
choice to allocate the dividend suitably 
to the two parts and held on such 
allocation that since the default had 
occurred in respect of the profits of 
the non-industrial part only, the com- 
pany would be liable to pay the addi- 
-tional super-tax on the undistributed 
balance of the non-industrial profits 
‘only. The second question which we 
propose to consider, though it does not 
arise on our findings, is whether the 
company is liable to pay additional 
super-tax on the undistributed balance 
of non-industrial profits only oF 
whether it is liable to pay the addi- 
tional super-tax on the entire undis- 
tributed balance of its distributable 
profits. We have heard a full argu- 
ment on this question and if we did not 
decide it the view of the High Court 
is likely to cause misunderstanding. 
20. As observed by Chagla C. 
J. in Sir Kasturchand “Ltd. v. Commr. 
of Income-tax, Bambay City, 17 ITR 
493 at pp. 495 and 496 = (AIR 1950 
Bom 1.at p. 2) Section 23A was en- 
acted in terrorem against private 
companies. The object of the section 
is to prevent evasion of super-tax by 
the shareholders of a company in 
which the public are not substantial- 
ly interested. The shareholders of a 
[private company. could avoid the high 
incidence of super-tax by allowing the 
orofits of the company to accumulate 
in its hands so that the accumulated 
rofits could be | 
i in the form of: bonus shares which 
are not assessable as income in their 
hands. . 
21. In considering whether the 
company is liable to pay additional 
super-tax on the entire balance of 


distributable profits it has to be borne- 
in: mind that Section 23A is clearly . 


penal in nature; for, in the circum- 
stances mentioned therein, if a pri- 
vate company fails to distribute by 
way of dividends the statutory per- 
centage of its distributable profits, it 
becomes liable to pay, apart from the 


We have shown that in the . 


‘the amounts of profits 


distributed eventual- 


sum determined as payable by it on 
the basis of the assessment under 
Section 23, super-tax ati 50 per cent 
or 37 per cent as the case maybe, on 
the undistributed balance of its dis- 
tributable profits. In the first place, 
this provision being penal, the burden 
would lie on the revenue ito prove that 
the conditions laid down by the sec- 
tion are satisfied, Commr. of Income- 
tax, West Bengal v. Gangadhar Baner- 
jee and Co. (P) Ltd,, 57 ITR 176, 184 
=. (ATR 1965 SC 1977 (1981).) Second-} . 
ly, penal statutes have to be construed 
strictly in the sense that if there is a 
reasonable interpretation which will 
avoid the penalty, that interpretation 
ought to be adopted: | “When the 
legislature imposes a penalty, the 
words imposing it must ibe clear and 
distinct”. Willis v. Thorp, (1875) 10 
QB 383, 386; See also Craies on Sta- 


` tute Law, Sixth Ed., pp. 529-530. 


22. It is contended on behalf . 
of the respondent that the language 
of Section 23A (1) read with Expla- 
nation 2 is ambiguous and therefore 
the court-ought to adopt the interpre- 
tation which favours e assessee, 
more particularly because the rele- 
vant provisions provide for the im- 
position of a penalty. In this behalf, 
learned counsel for the respondent re- 
lied strongly on tha provision contain- 
ed in Explanation 2 by which the sta- 
tutory percentages. are required to be 
applied separately with | reference to 
d gains attri- . 
butable to the two parts! of the com- 
pany’s business, “as if the said 
amounts were respectively the total 
income of the conrpany in relation to 
each of its parts”. It is urged that the 
fiction created by Explanation 2 must 
be given its full effect and that it 
must be carried to its logical conclu- 
sion. As the distributable profits of 
the two parts are to be deemed to be 
the total income of the! company. in 
relation to each of those parts, the 
penalty, according to the respondent, 
can be imposed on that part of the 
income only in respect of which the 
default has occurred. 


23. KH is impossible to accept 
this contention. If two interpretations 


of the relevant provisions were rea-| © 


sonably possible, we would have rea- 

dily accepted that interpretation which 

favours the assessee. But the language 
} = 


| * 
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of sub-section (1) of Section 23A as 
also of Explanation 2 is clear and dis- 
tinct and does not yield to more ihan 
one reasonable interpretation. Sub- 
section (i) provides that if the divi- 
dends distributed by a company are 
less than the statutory percentage of 
the “total income” of the company as 
reduced by the amounts mentionei in 
clauses (a), (b).and (c), the Income-tax 
Officer shall make an order that the 
company shall be liable to pay addi- 
tional super-tax at the prescr:bed 
rates “on the undistributed balance of 
the total income of the previous year’, 
that is to say on the total income as 
_ reduced by the amounts referrec to 
im clauses (a), (b) and (c) and the-civi- 
dends actually distributed. Explena~ 
tion 2 clarifies what is meant by “Ssta- 
tutory percentage” and provides chat 
the prescribed percentages should be 
applied separately with reference to 
the amounts of profits and gains at- 
tributable to the two parts of the 
company’s business, “as if the said 
amounts were respectively the total 
income of the company in relation to 
each of its parts,..........6 for the pur- 
poses of sub-section (1)’. The ficcion 
created by the Explanation is thus 
expressly limited to the purposes of 
sub-section (1) and there is no justi- 
fication for pursuing the fiction to its 


logical conclusion so as to permi; it 


to operate beyond the limited purpose 
of sub-section (1). Under the scheme 
contained in Section 23A, where a 
company has a composite business it 
is necessary at the outset to find out 
the profits attributable to the -wo 
parts of its business. -The statutory 
percentages as prescribed by Explama- 
tion 2 have then to be applied sepa- 
rately to the profits of the two parts. 
By reason of the fiction ‘created by 
Explanation 2 the profits of each 
part have for this purpose, and his 
purpose alone, to be treated as if they 
were the total income of that part of 
the company’s business. By sub-sec~ 
tion (1)the company becomes liabl>to 
pay additional super-tax if the divi- 
dends distributed by it are “less tran 
ithe statutory percentage of the total 
income”, Explanation 2 creates the 
fiction that for the purposes of sub- 
section (1) the income of the respeczive 
parts is to be regarded as the total 
income of each part so that the stetu- 
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tory percentages can be applied sepa- 
rately to the income of each part. 
The fiction operates in this limited 
field and is in terms created for this 


limited purpose. 


2%. The levy of additional 
Super-tax under Section 23A(1) is a 
Single levy. The super-tax has to be 
levied “on the undistributed balance 
of the total income of the previous 
year”. Sub-section (1) itself clarifies 
that by these words is meant “total 
income as reduced by the amounts, if 
any, referred to in clause (a), clause 
(b) or clause (c) and the dividends ac- 
tually distributed, if any”. The addi- 
tional super-tax has therefore to he 
levied on the entire undistributed ba- 
lance of the net income of the com- 
pany. In other words, even if the In- 
come-tax Officer finds that the ap- 
portioned dividend in any part of the 
company’s business is less than the 
dividend that ought to have been de- 
clared by application of the statutory 
percentage, the additional super-tax 
has to be levied on the whole of the 
undistributed profits of .the company. 
The High Court was therefore in er- 
ror in holding that the profits of the 
two parts of the company’s business 
should be treated as if they were the 
total income of the company for all 
purposes. In taking this view, the 
High Court overlooked the concluding 
words of Explanation 2 by reason of 
which the legal fiction has to be 
limited to its duly appointed purpose. 


25. In the result we set aside 
the order of the High Court and al- 
low the appeals with costs, Costs 
shall be in one set. — 
Ee : Appeals allowed. 
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(A) Gujarat Agricultural Produce 
Markets Act (20 of 1964), See. 6 (1) 
— .Interpretation of — Requirement 
of publication in Gujarati in a news- 
paper applies equally to notification 
under S, 6 (5). 


. The requirement laid down by 
Section 6 (1) that a notification under 
“this section” shall also be published 
in Gujarati newspaper would govern 
any and every notification issued 
under any part of Section 6, that is 
to say, under any of the sub-sections 
of Section 6, including sub-section (5). 
| (Para 9) 
(B) Interpretation of Statutes — 
Provision whether directory cr man- 
datory — Tests to determine. 


The governing factor is the mean- 
ing and intent of the legislature, 
which. should -be zathered not mere- 
ly from the words used by the legis- 
lature but from a variety of other 
circumstances and considerations, In 
other words, the use of the word 
‘shall’ or ‘may’ is not conclusive on the 
question whether the particular re- 
quirement of law is mandatory or 
directory. But the circumstances 
that the legislature has used a lan- 
guage of compulsive force is always 
of great relevance and in the absence 
of anything contrary in the 
indicating that a permissive interpre- 
tation is permissible, the statute 
ought to be construed as peremptory. 
AIR 1961 SC 674 = (1961) 1 Cri LJ 
760 and AIR 1967 SC 1074 and AIR 
1972 SC 1242 and AIR 1974 SC 1682, 
Rel. on. ` (Para 13) 


(C; Gujarat Agricultural Produce 
Markets Act (20 of 1964), Section & 
(5) — Notification under — Require- 
ment of publication in Gujarati in 
a newspaper is mandatory and not 
directory — Effect of non-compli- 
ance, Cx, App. No. 219 of 1979, D/- 
12-11-1971 (Gui), Reversed. 


Unlike the Bombay Act 1939, the 


notification issued under Section 6 
(5) of the Guiarat, Act, like . that 


under Section $ {1), .must also -þe 
published in Guiarati in a newspaper 
having circulation in the particular 
area. This requirement is mandatory 
and must be fulfilled. A violation of 
this requirement is likely to 
valuable rights of traders and agricul- 
turists because in the absence of pro- 
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. tions and suggestions, a 


context . 


affect’ 


ALR, 


per and- adequate publicity, their 
right of trade and business shall have 
been hampered without affording to 
them an opportunity to offer objec- 

opportunity 
which the statute clearly deems so 
desirable. Furthermore Sections 6 (2), 
8 and 36 show that a violation of 
this provision leads to penal conse- 
quences, Hence, if the notification is 
not at all published in a newspaper 
the inclusion of new va ities of agri- 
cultural produce in that: notification 
lacks legal validity and) no prosecu- 
tion can be founded upon its breach. 
Cr. App. No. 219 of 1970, D/- 12-11- 
1971 (Guj), Reversed. (Paras 16. 18) 


(D) Gujarat Agricultural Pro- 
duce Markets Rules (1965), Rule 3 
— Rule must be. complied with re- 
gard to notification under Section 3 
(D and Section 6 (1) of the Act. 
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33 -13 
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889 
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= (1961) 1 Cri LJ 760 
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The Judgment of the Court was 
delivered by O 


} E 
H 


2 SCR 
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CHANDRACHUD, J}:— This is an | 


appeal by special leave from the 
judgment of the Gujarat High Court 
convicting the appellant under Sec~« 
tion 36 read with Section 8 of the 
Gujarat Agricultural Produce Markets 
Act, 20 of 1964 (referred to herein as 
“the Act”), and sentencing him to pay 
a'fine of Rs. 10/-. The judgment of 
conviction was recorded by the High 
Court in an appeal from an order of 
acquittal passed’ by the learned Judi- 
cial Magistrate, First Class, Godhra. 
so Ø: An Inspector of -Godhra 
Agricultural Produce Market Com- 
i 


| _ (Para 19) 
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mittee filed a complaint against the 
appellant charging him with having 
purchased a certain quantity of gin- 
ger in January and February, 19659 
without obtaining a licence as re- 
quired by the Act: The learned 
Magistrate accepted the’ factum of 
purchase but he acquitted the appel- 
lant on the ground that the rele- 
vant notification in regard to the in- 
clusion of ginger was not showr. to 
have been promulgated and putlish- 
ed as required by the Act. 


3. The case was tried by the 
learned Magistrate by the application 
of procedure appointed for summary 
trials. That circumstance tog=ther 
with the token -sentence of fine im- 
posed by the High Court gives t> the 
case a petty appearance. But occa- 
sionally, matters apparently petty 
seem on closer thought to ccntain 
‘points of importance though, regret- 
fully, such importance comes to be 
‘realized by stages as the matter tra- 
yels slowly from one court to an- 
other. As before the Magistraze so 
in the High Court, the matter failed 
to receive due attention: a funda- 
mental premise on which the judg- 
ment of the High Court is based con- 
tains an assumption contrary to the 
record. Evidently, the attention of 
the High Court was not drawn 2ither 
to the error of that assumption or 
to some of the more important as- 
pects of the case which the parties 
have now perceived. 


. 4, It is necessary, in orcer to 
understand the controversy to notice 
some of the relevant statutory pro- 
visions. 


5. In the erstwhile comsosite 
State of Bombay there was in cpera- 
tion an Act called the Bombay Agri- 
cultural Produce Markets Act, 22 of 
1939. On the bifurcation of taat 
State on May 1, 1960 the new State 
of Gujarat was formed. The Bambay 
Act of. 1939 was extended by an ap- 
propriate order to the State of Suja- 
rat by the Government of that State. 
That Act remained in operation in 
Gujarat till September 1, 1964 on 


which date the Gujarat Agricultural 


Produce Markets Act, 20 of 1964, came 
into force. 


6. The Act was passed “to 
consolidate and amend the law relat- 
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ing to the regulation of buying and 
selling of agricultural produce and 
the establishment of markets for agri- 
cultural pruduce in the State of 
Gujarat’. Section 4 of the Act ern- 
powers the State Government to ap- 
point an officer to be the Director of 
Agricultural Marketing and Rural 
Finance. Sections 5, 6 (1) and 6 (5) 
of the Act read thus:— 


“5. Declaration of intention of 
regulating purchase and sale of agri- 
cultural produce in specified area. — 
(1) The Director may, by notification 
in the Official Gazette, declare his in- 
tention of regulating the purchase and 
sale of such agricultural produce and 
in such area, as. may be specified 
therein. Such notification shall also 
be published in Gujarati in a news- 
paper having circulation in the- area 
and in such other manner as may be 
prescribed. 


(2) Such notification shall state 
that any objection or suggestion re- 
ceived by the Director within the 
period specfied in the notification 
which shall not be less than one month 
from the date of the publication of 
the notification shall be considered by 
the Director. 


(S) The Director shall also send a 
copy of the notification to each of the 
local authorities functioning in the 
area specified in the notification with 
a request to submit its objections and 
suggestions if any, in writing to the 
Director within the period specified in 
the notification. 


6. Declaration of market areas.— 
(1) After the expiry of the period 
specified in the notification- issued 
under Section 5 (hereinafter referred 
to in this section as ‘the said notifi- 
cation’), and after considering the 
objections and suggestions received 
before its expiry and holding such in- 
quiry as may be necessary, the 
Director may, by notification in the 
Official Gazette, declare the area 
specified in the said notification or 
any portion thereof to be a market 
area for the purposes of this Act in 


Committee 


_respect of all or any of the kinds of 


agricultural produce specified in the 
said notification.. A notification under 
this’ section shall also be published in 
Gujarati in a newspaper having cir- 
culation in the said area and in such 
other manner, as may be prescribed. 
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6. (5) After declaring in the man- - 


ner specified in Section 5 his inten- 


tion of so doing, end following the . 


procedure therein, the Director may, 
at any time by notification in the Of- 
ficial Gazette, exclude any area from 
a market area specified in a notifica- 
tion issued under sub-section (1), or 
include any area therein and exclude 
from or add to the kinds of agricul- 
tural produce so specified any kind of 
agricultural produce.” l 

By Section 8, no person can operate 
in the market area or any part there- 
of except under and in accordance 
with the conditions of a licence 
granted under the Act. Section 36 
of the Act provides, to the extent 
material, that whoever without hold- 
ing a licence uses any place in a mar- 
ket area for the purchase. or sale 
of any agricultural produce . and 
thereby contravenes Sec. 8 shall on 
conviction be punished with the sen- 
tence mentioned therein. 


"7. Rule 3 of the Gujarat Agri- 
cultural Produce Markets Rules, 1965 
‘provides that a notification under 
Section 5 (1) or- Section 6 (1) shall 
also be published by affixing a copy 
thereof at some conspicuous place in 
the office of each cf the local autho- 
rities functioning..in the area speci~ 
fied in the notification. 

8. The simple _- question, 
though important, is whether the 
notification issued under Section 6 
(5) of the Act, covering ! 
varieties of agricultural produce like 
ginger and onion, must not only be 
published in the official gazette but 
must also be published in Gujarati 
in a newspaper. The concluding sen- 
tence of Section 6 (1) says that a noti- 
fication under “this section”: “shall 
also be published in Gujarati n. a 
newspaper” having circulation in the 
particular . area. The argument. of 
the appellant (sic) . (respondent?) 
is twofold: . Firstly, that “this sec- 
tion” means “this sub-section’ so 
that the procedure in 
to publication which is laid down 


in sub-sectior, (1) of Section 6 must © 


be restricted to notifications ` issued 
under that sub-section and cannot be 
extended to those issued under sub- 


section (5) of Section 6; and secondly, 


additional . 


regard | 


ALR. 
assuming that ihe words | “this sec- 
tion”. are wide enough to cover every 
sub-section of Section 6, the word 
“shall” ought to be read as “may”. 


G, First, as to the meaning of 
the provision contained in Section 6 
(1) of the Act. It means what it 
says. That is the normal rule of con- 
struction of statutes, a rule not cer- 
tainly absolute and unqualified, but 
the conditions which bring into play 
the exceptions to that rule do not 
exist here. Far from it; because, the 
scheme of the Act and the purpose 
of the particular provision in Section 
6,1) underline the need to give to 
the provision its plain, natural mean-' 
ing. It is not reasonable to assume 
in the legislature an ignorance of the. 
distinction between a “section” of 
the. statute and the “sub-sections” of 
that section. Therefore, the require- 
ment Jaid down by S. 6 (1) that a 
notification under “this section” shall 
also be published in Gujarati in .a 
newspaper would govern any and 
every notification issued under any 
part of Section 6, that is to. say, 
under any of the sub-sections of 5. 6. 
If this requirement was to govern 
n¢tifications issued: under | sub-section 
(1) of Section 6 only, the legislature 
would have said so. | 


: “| 

16. But the little complexity 
that there is in this matter arises out 
of a known phenomenon, judicially 
noticed but otherwise me] doe that 





sometimes the legislature; does not 
say what it means. That has: given 
rise to a series of technical rules of 
interpretation devised or designed to 


unravel the mind of the law-makers. 


If the words used in a statute are 
ambiguous, it is said, consider the ob- 
ject of the statute, have | regard to 
the purpose for which the particular 
provision is put on the statute-book 
and then decide what interpretation 


best carries out that object and pur- 


pose. The words of the | concluding 
portion of Section 6(1) are plain and 
unambiguous rendering (superfluous - 
the aid of artificial guide-lines to in- 
terpretation. But the matter does 
not rest there. The; appellant 
(sic) (respondent?) has | made an 
alternative argument that the re- 
quirement regarding the publica- 
tion in Gujarati in a newspaper is 
directory and not mandatory, despite 


phis- 


ry 


| 
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the use of the word “shal. That ment of law is mandatory or directory., 
word, according to the appellant, (sic) But the circumstance thai the legis-! 
(respondent?) really means “may”. lature has used a language of core- 
11. Maxwell, Crawford and Pulsive force is always of great rele-| 
Craies abound in illustrations where vance and in the absence of anything! 
the words “shall” and “may” are contrary in the context indicating! 
treated as interchangeable. “Shali that a permissive interpretation is 
be liable to pay interest” does not permissible, the statute ought to be 
mean “must be made liable to pay in- construed as peremptory. One of 
terest”, and “may not drive on the the fundamental rules ci interpreta- 
wrong side of the road” must mean tion is that if the words of a statute 
“shall not drive on the wrong s.de of are themselves precise and unambigu- 
the road’. But the problem which ous, no more is necessary than to ex- 
the use of the language of command pound those words in their natural 
poses is: Doas the legislature intend and crdinary sense, the words them- 
that its command shall at all events selves in such case best declaring 
be performed? Or is it enough to the intention of the legislature. Shri- 
comply with the command in subs- ram v. State of Bom., (1961) 2 SCR 890 
tance? In other words, the quastion atp. 898 = (ATR 1961 SC 674 at pp. 677- 
iss is the provision mandatory or 678) = (1961) 1 Cri LJ 760 at p. 764. 
directory? ae 6 er of the a provides e ; 
. u ” . plain and precise, that a notification 
12. Plainly, “shall must nor- issued under the section “shall also” 
mally be construed to mean “shall “alien 3 ee 
paver be published in Guiarati in a news- 
and not “may”, for the distincticn be- saper. The word ‘also’ provides an 
tween the two is fundamental. Grant- es E ria aes 


t pO ‘ z important clue to tha intention of the 
r ° ; iin 
ing the application of mind there is legislature because having provided 


little or no chance that one who in- that the notification shall bé gubi 
= e _ i a ~ -< ~ € publish- 
tends to leave a lee-way will use thd ed in the Official Gazette, Sec. 6(1) 


language of command in the emi goes on to say that the notification 
ance of an act. But since, be th shall also be published in Gujarati in 
ser directions are ee a oe _ a newspaper. The additional mode of 
ed in words of authority, ne pete publication prescribed by law must 
necessary to delve ages oS tanind in the absence of anything to the con- 
tain the true meaning lying kehind trary appearing from the context of 
mere words. the provision or its object, be assum- 

13. Crawford on ‘Statutory ed to have a meaning and a purpose. 
Construction’ (Edn, 1940, Art. 261, In Khub Chand v. State of Rajasthan 
p. 516) sets out the following passage (1967) 1 SCR 120 at pp. 124, 125 = 
from an American case approvingly: (AIR 1967 SC 1074 at p. 1077) itwas 
“The question as to whether a statute observed that “The term ‘shail’ in its 
is mandatory or directory depends ordinary significance is mandatory and 
upon the intent of the legislature and the court shall ordinarily give that 
not upon the language in which the interpretation to that term unless 
intent is clothed. The meanings and such an interpretation leads to some 
intention of the legislature must absurd or inconvenient consequence 
govern, and these are to be ascertain- or be at variance with the intent of 
ed, not only from the phraseology the legislature, to be collected from 
of the provision, but also by consider- other parts of the Act. The construc- 
ing its nature, its design, and the con- tion of the said expression depends on 
sequences which would follow from the provisions of a particular Act, the 
construing it the one way or the setting in which the expression ap- 
other.” Thus, the governing factor is pears, the obiect for which the direc- 
the meaning and intent of the legis- tion is given. the consequences that 
lature, which should be gathered not would flow from the infringement of 
merely from the words used by the the. direction and such other conside- 
‘legislature but from a variety of other tations”. The same principle. was ex- 
circumstances and considerations. In , : $ 
other words, the use of the word shall pressed thus a Haridwar Singh v. 
or ‘may’ is not conclusive on the ques- Begum Sumbrui; (1973) 3 SCC 889 at 
tion whether the particular require- p. 895 = (AIR 1972 SC 1242 at p. 1247) 
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“Several tests have been pro- 
pounded in decided cases for de- 
termining ‘the question whe- 


ther a provision in a statute, or a 
rule is mandatory or directory. No 
universal rule can be laid down on 
this matter. In eacn case one must 
look to the subject-matter and consi- 
der the importance of the provision 
disregarded and the relation of that 
provision to the general object in- 
tended to be secured.” Recently in 
the Presidential Election case, (1974) 
2 SCC 33 at p. 49 = (AIR 1974 SC 
1682 at p. 1686) the learned Chief 
Justice speaking on behalf of a seven- 
Judge Bench observa2d: 


"In determining the 
whether a provision is mandatory or 
directory, the subject-matter, the im- 
portance of the provision, the relation 
of that provision to*the general object 
intended to be. secured by the Act 
will decide whether the provision is 
directory or mandatory, It is the duty 
of the courts to get at the real inten- 
tion of the legislature by carefully 
attending to the whole scope of the 
provision to be construed. ‘The Key 
to the opening of every law is the 
reason and spirit of the law, it is 
the animus imponentis, the intention 
of the law maker expressed in the 


9 93 


law itself, taken as a whole’. 


14. The scheme of the Act is 
like this: Under Section 5(1) the 
Director of Marketing and Rural Fin- 
ance may by a notitication in the Of- 
ficial Gazette declare his intention of 
regulating purchase and sale of agri- 
cultural produce in the specified area. 
Such notification is also required to 
be published in Gujarati in a news- 
‘paper having circulation in the parti- 
cular area. By the notification, the 
Director under Section 5(2) has to 
invite objections and suggestions and 
' the notification has to state that any 
such objections or suggestions receiv- 
ed by the Director within the speci- 
fied period, which shall not be less 
than one month from the date of the 
publication of the notification, shall 
be considered by tke Director. After. 
the expiry of the aforesaid period the 
Director, under Seczion 6 (1), has the 
power to declare an area as the mar- 
ket area in respect of the particular 
kinds of agricultural produce, This. 
power is not.absolute because by the 


question 


l ALR. 


terms of Section 6 (1) it can only be 


‘exercised after considering! the objec- 


tions and suggestions received by the 
Director within the stipulated period. 
The notification under Section 6 (1) is 
also required - to be published in 
Gujarati in a newspaper. |The power 
conferred by Section 5(1)!/or 6(1) is 


‘not exhausted by the issuance of the 


initial notification covering) a particu- 
lar area or relating to a particular 
agricultural produce. An area ini-|. 
tially included in the market area 
may later be excluded, a new area 
may be added and likewise an agri- 
cultural produce included in the notifi- 
cation may be excluded or anew variety 
of agricultural produce may be add- 
ed. This is a salutary power because 
experience gained by working the 
Act may show the necessity for 
amending the notification issued under 


Sec. 6(1). This power is conferred by 
Sec. 6 (5). f 
15. By Section 6(5), if the 


Director intends to add or exclude an 
area or an agricultural produce, he 
is to declare his intention of- doing 
so in the manner specified in Section 
ə and after following the procedure . 
prescribed therein. Thus,|an amend- 
ment to the Section 6 (1) | notification 
in regard to matters described there- 


“in is equated with a fresh declaration 


of intention in regard to those mat- 
ters, rendering it obligatory to fol- 
low afresh the whole of the proce- 
dure prescribed by Section 5. That 
is to say, if the Director lintends to 
add or exclude an area or an agricul- 
tural produce, he must declare his 
intention by notification in the Offi- 
ciel Gazette and such notification must 
also be published in Gujarati in a 
newspaper. Secondly, the Director 
must invite objections or suggestions 
by such notification and the notifica- 
tion must state that any ‘objections or 
suggestions received within the stipu- 
lated time shall be considered by him. 
The Director must also comply with 
the requirement of sub-s, (5) of Sec- 
tion 3 by sending a copy of the notifi- 
cation to each of the local authorities 
functioning in the particular area with 
a request that they may submit their _ 
objections and suggestions within the 
specified period. After the expiry of 
the period aforesaid and after consi- 
dering the objections or | suggestions 


| 


i 
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tor may declare that the particular 
area or agricultural produce be added 
or excluded to or from the previous 
notification. 
be by a notification in the Offi- 
cial Gazette and the notification has 
to be published in Gujarati in a 
newspaper having circulation ir the 
particular area. The last of thes2 ob- 
ligations arises out of the mandate 
contained in the concluding sentence 
of S. 6(1). 


16. The object of these re- 
quirements is quite clear, The fresh 
notification can be issued only after 
considering the objections and sug- 
gestions which the Director recelves 
within the specified time. In fact, 
the initial notification has tostate ex- 
pressly that the Director shall consi- 
der the objections and suggestions re- 
recived by him within the stated 
period. Publication of the notification 
in the Official Gazette was evident- 
ly thought by the legislature not an 
adequate means of communicating the 
Director’s intention to those who 
would be vitally affected by the pro- 
posed declaration and who would 
therefore be interested in offering 
their objections and suggestions. It 
is a matter of common knowledge 
that publication in a newspaper at- 
tracts greater public attention than 
publication in the Official Gazette. 
That is why the legislature has taken 
care to direct that the notification 
shall also be published in Gujarati in 
a newspaper. A violation of this re- 
quirement is likely to affect valuable 
rights of traders and agricultcrists 
because in the absence of proper and 
adequate publicity, their right of 
trade and business shall have been 
hampered without affording to them 
an opportunity to offer objeczions 
and suggestions, an opportunity which 
the statute clearly deemes so dəsir- 
able. By Section 6 (2), once an area 
is declared to be a market area, no 
place in the said area can be used for 
the purchase or sale of any agricultu- 
ral produce specified in the notifica- 
tion except in accordance with the 
provisions of the Act. By S. 8 no per- 
son can operate in the market area or 
any part thereof except under and 
in accordance with the conditions of a 
licence granted under the Act. A 


Govindlal v. Agr. P. M. 
received within that period, the Direc- 


This declaration has to: 
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violation of these provisions attracts 
penal consequences under Section 36 
of the Act. Itis therefore vital from 
the point of view of the citizens’ right 
to carry on trade or business, no less 
than for the consideration that viola- 
tion of the Act leads to penal conse- 
quences, that the notification must re- 
ceive due publicity. As the statute it- 
self has devised an adequate means cf 
such publicity, there is no reason to 
permit a departure from that mode. 
There is something in the very nature 
of the duty imposed by Sections 5 and 
6, something in the very object for 
which that duty is cast, that the duty 
must be performed. “Some Rules”, 
as said in Thakur Pratap .Singh 
v. Sri Krishna (1955) 2 SCR. 1029). 
at p. 1031 = (AIR 1956 SC 140 at 
p. 141) “are vital and go tothe root of 
the matter: they cannot be broken.” 
The words of the statute here must 
therefore be followed punctiliously. 
17. The legislative history of 
the Act reinforces this conclusion, As 
stated before, the Bombay Agricultu- 
ral Produce Markets Act, 1939 was in 
force in Gujarat till September 1, 1964 
on which date the present Act replaced 
it, Section 3 (1) of the Bombay Act 
corresponding to Section 5(1) of the 
Act provided that the notification 
‘may’ also be published in the regional 
languages of the area. Section 4 (1) 
of the Bombay Act which corresponds 
to Section 6(1) of the Act provided 
that “A notification under this sec- 
tion may also be published in the -re- 
gional languages of the area in a 
newspaper circulated in the said area.” 
Section 4 (4) of the Bombay Act cor- 
responding to Section 6 (5) of the Act 
provided that exclusion or inclusion af 
an area or an agricultural produce 
may be made by the Commissioner by 
notification in the Official Gazette, 
“subject to the provisions of Section 
3”, Section 4 (4) did not provide in 
terms as Sec. 6(5) does, that the pro- 
cedure prescribed in regard to the 


: original notification shall be followed 


if an area or an agricultural produce 
is to be excluded or included. The 
Gujarat legislature, having before it 
the model of the Bombay Act, made 
a conscious departure from it by 
providing for the publication of the. 
notification in a newspaper and by 
substituting the. word ‘shall’ for the. 
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word ‘may’. These are significant | 


modifications in the statute which 
was in force in Gujarat for over 4 
years from the date of reorganisation 
till September 1, 1964. These modif- 
cations bespeak the mind of the legis- 
lature that what was optional must 


‘be made obligatory. 


. 18. We are therefore of the 
opinion that the notification issued 
under Section 6(5) of the Act, like 
that under Section 6(1), must also be 
published in Gujarati in a newspaper 
having’ circulation in the particular 
area, This requirement is mandatory 
and must be fulfilled. - 


Section 6(5) on February 16, 


‘Iwas not published in a newspaper at 


all, much less in Gujarati. Accord- 
ingly, the’ inclusion of new varieties 
of agricultural produce in that notifi- 


cation lacks legal validity and no pro- 


secution can be founded upon its 
breach, i E 

19. Rule 3 of the Gujarat 
Agricultural Produce Markets Rules, 


-1965 relates specifically and exclu- 


l ns Rule 3 is complied with. 


sively to notifications “issued under 
sub-s, (1) of Section 5 or under sub- 
section (1) of Section 6”. As we are 
concerned with a notification issued 
under sub-section (5) of Section 6, we 
need not go into the question w 

e 
may however indicate that the autho- 
rities concerned must comply with 
Rule 3 also in regard to notifications 
issued under Sections 5(1) and. 6 (1) 
of the Act. After all, the rule is cal- 
culated to cause no inconvenience to 


the authorities charged with the duty - 


= jof administering the Act. It only re- 


-~ 


quires publication by affixing a copy 
of the notification at some conspicu- 
ous place in the office of each of the 
|local authorities functioning in the 





-'area specified in the notification, 


. oh. The prosecution was con- 
ducted before the learned Magistrate 
in an indifferent manner. 
surprising because the beneficent pur- 
pose of summary trials is almost al- 
ways defeated by a summary ap- 
proach. Bhailalbhai Chaturbhai Patel, 
an Inspector in the Godhra Agricul- 
tural 
who was a material witness for prov- 
ing the. offence, said in his evidence 
that he did not know whether or not 


. Admittediy, . 
the notification (Ex. 10) issued ee 


That is not - 


Produce Market Committee,. 


A. I. R. 


the notifications were published in 
any newspaper or on the notice board 
of the Godhra Municipality. The 
learned Magistrate acquitted the ap- 
pellant holdnig that the prosecution 
had failed to prove beyond a reason- 
able doubt that the notifications 
were published and promulgated aso 
required by law. _ 


21. In appeal, the High Court 
of Gujarat began the operative. part 
of its judgment with a wrong. as- 
sumption that Ex. 9 dated April 19, 
1952 was a “notification constituting 
the Godhra Market area.” In fact 
Ex. 9 was issued under Section 4-A (3) 
of the Bombay Act-as amended by 
Guj arat Act XXXI of 1961 declaring 
certain areas as “market proper” 
within the Godhra Market area... The 
High Court was really concerned with 
the notification, Ex. 10, dated Febru- 
ary 16, 1968 which was issued under 
Section 6 (5) of the Act and by which 
new varieties of agricultural produce 
like onion, ginger, sunhemp and jowar 
were added to the old list, The High 
Court set aside the acquittal by fol- 
lowing the judgment dated February 
12, 1971 rendered by A. D. Desai J. 
in Cr. Appeal 695 of 1969.! That judg- 
ment has no application | because it 
arose out of the Bombay Act and 
the question before Desai J. was whe- 
ther Séction 4(1) of the Bombay Act, 
was mandatory or directory, That 


section, as noticed earlier, provided 
that the notification “may” also be 


published in the regional languages 
of the area in a newspaper circulat- 
ed in that area. The High Court, in 
the instant case, was concerned. with | 
Section 6(5) of the Act | which has 
made a conscious departure from the 
Bombay Act in important respects. 
The High Court did not |even refer - 
to the provisions of the Act and it is 
Goubtful whether those provisions 
were at, all brought to! its notice. - 
Everyone concerned assumed that - 
the matter was concluded! by the ear- — 
lier judgment of Desai J. oo 


22. For these reasons we set 
eside the judgment of the High Court 
and restore that of the learned Judi- 
cial Magistrate, First ‘Class, Godhra. 
Fine, if paid, shall be -refunded to 
the appellant. 
‘Appeal allowed. 


| 


i 
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AIR 1876 SUPREME COURT 271- 
(From: Gujarat)" . 

A. ALAGIRISWAMI, P. K. GOSWAMI 
AND N. L. UNTWALIA, JJ. - 

Harisingh Pratapsingh Ckawda, 

Appellant v. Popatlal Maulshkanker 

Joshi and others, Respondents. 


Civil Appeal No. 90 of 1973, D/- 
19-9-1975. 


(A) Representation of the Peeple 


. Act (1951), See. 123 (D) (B) O) — 


Bribery — Meaning — Payment to a 
third person with view that he mdu- 
ces other person to vote for bribe 
giver — Not bribery on part of per- 
son paying money — Receiving money 
is, however, bribery on part of person 
receiving money, 


The law contemplates that when 


'a person makes any payment t? an- 


other person in order to make him 
use his influence to induce a third 
person to vote for him that is not bri- 
bery by the person who pays but the 
receipt of money by the second per- 
son for inducing or attempting t> in- 
duce another elector to vote is bri- 
bery. It is also bribery for the voter 
himself to receive the money. Where, 
therefore, gratification is paid toa 
person in order that he may induce 
the other persons to vote for the bribe 
giver, it is not bribery on. the pert of 
the bribe giver. It is, however, bri- 
bery on the part of the bribe. taker 
even when he takes it in order to in- 
duce an elector to vote for the bribe 
giver, Election Petn. No. 2 of 1971, 
D/- 25-7-1972 (Gui), Affirmed. AIR 
1975 SC 1634, Approved. (Para 6) 


(B) Representation of the Pzople 
Act (1951), Sec. 123 — Corrupt prac- 
tice — Payment made. not for induc- 
ing to vote but for defecting to Rul- 
ing Congress is not a corrupt practice. 


Where the payment is made to a 
person not for the purpose of inducing 
him to vote but to make him d=fect 
from the Organisation Congress tc the 
Ruling Congress, it is not a corrupt 


practice under the Representation of 


the People Act. Even if the payment 
has been received by the person with 
the promise that he would induce the 
*(Ele, Petn. No. 2 of 1971, D/- 25-7- 
1972—Guj.) l . 
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voters to vote for the bribe giver, it 
will not be bribery on the part of the 
bribe taker. The defection of such 
person to the Ruling Congress if it 
takes place might’ mean that he would 
be expected to work for the Ruling 
Congress. That incidentally he might 
vote for the Ruling Congress candidate 


' does not mean that the payment was 


made to him in order to make -him 
vote for the Ruling Congress candidate. 
The position would, however, be dif- 
ferent if there was a specific request 
that he should vote for the person 


‘making payment. 


(Para 7) 

. (C) Representation of the People 

Act (1951), Section 123 — Corrupt 

practice. — Gift or promise of gratifi- 

cation for working for the person 

does not amount to gift for inducing 
to vote. l 


A distinction between a gift or of- 
fer combined with the request to vote 
and the gift or offer to a person ask- 
ing him to work for him with the in- 
cidental result that that person might 
vote for him should always be kept 
in mind. In such a case there is no 
specific bargain for the vote. Were 
it not sc it would be impossible for 
persons standing for election to get 
any parson to work for them who is 
not also a voter in the constituency. 

S (Para 8) 

(D) Representation of the People 
Act (1951), Section 123 — Promise to 
construct a hostel for a particular 
community if voters vote for the 
promisor -— Voters need not accept 
such promise — They should, how- 
ever, have a knowledge of such pro- 
mise — Promise made to a person — 
mainly to secure his defection to Rul- 
ing Congress — Defection not taking 
place — Voters having no knowledge 


of promise — Action dees not amount _- 


to bribery. AIR 1976 SC .27, Ref. 
(Para 10) 
Cases Referred: Chronological Paras 
AIR 1976 SC 27 | 10 
AIR 1975 SC 1634 6 
(1968) 39 Ele. LR 477 = 1969 D. E.C. 
445 (SC) ; . 8 
5. N. Andley, Sr. Advocate, (M/s. 
K. J. John and Shri Narain Advocates 
of M/s. J. B. Dadachanji and Co, with 
him), for Appellant; Mr. F, S. Nari- 
man, Sr. Advocate, (Mr. P. H. Parekh, 
Mrs. S. Bhandare, Advocates of M/s. 
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Bhandare Parekh and Co. and Miss. 
Manju Jaitley, Advocates with him), 
for Respondent No. 1. 


Judgment of the Court was de-. 


livered by 


ALAGIRISWAMI, J.— This ap- 
peal arises out of an election petition 
questioning the election of Ist respon- 
dent in the election held in March 
1971 to the Lok Sabha from the 
Banaskantha constituency in Gujarat. 
In that election the ist respondent, a 
nominee of the Ruling Congress was 
declared elected securing 1,16,532 
votes as against 92,945 votes secur- 
ed by the 2nd respondent, a nominee 
of the Organisation Congress. The 
appellant, a voter in the constituency, 
also belonging to the Organisation 
Congress, filed a petition challenging 
the validity of the election on various 
grounds out of which only those 


covered by issue No. 10, hereinafter 


set out, survive for consideration: 


*(10) Whether respondent No. 1 
or his agents or/other persons with 
his consent made a gift or promise 
of gratification to the petitioner with 
the object directly or indirectly of in- 
ducing the petitioner to vote for res- 
pondent No. 1 or to refrain from vot- 
ng for respondent No, 2?” 


2. The allegation relating to 


this charge in the election petition is . 


that the Ist respondent and his agent 
Maulvi Abdul Rehman and the Ist 
respondent’s son Bipin Popatlal Joshi 
with the consent of the 1st respon- 
dent had made a gift and a promise of 
gratification to the appellant for vot- 
ing in ist respondents favour. The 
appellant as well as one Madhusudan- 
sinhii, who has been examined as 
P. W. 10. seem to have been at that 
time prominent members of the Or- 
ganisation Congress and also leaders 
of the Kshatriva 
formed about 20 to 25 per cent of 
the votes in the Banaskantha consti- 
tuency. It was alleged that on Febru- 
ary 9. 1971 the Ist respondent and 
Maulvi Abdur Rehman came to the 
appellant’s residence and persuaded 
him to leave Congress (O) and join 
Congress (R) offering (1) to secure a 
party ticket for the appellant for the 
election to the Gujarat Legislative 
Assembly in 1972. (2) to meet all his 


expenses for that election and to pay - 


community which’ 


him Rs. 10.000/- in cash towards the 
said expenses, and (3) to construct a 
hostel for the Kshatriya students of 
the Banaskantha district. | A specific 
allegation was made that the ist res- 
pondent wanted the appellant to vote 
for him. It was also alleged that the 
lst respondent asked the appellant to 
convey to Madhusudansinhji an offer 
of a party ticket for the | Legislative 
Assembly election in 1972 land to pay 
him also a sum of Rs. 10,000/-. The 
Prime Minister was addressing a 
meeting at Palanpur on that day. The 
appellant. his wife and Madhusudan- 
sinhji were taken to the helipad, 
Palanpur when the Prime Minister 
landed there and also to | dais from 
which the Prime Minister was addres- 
Sing a public meeting. One Akbar- 
bhai Chavda. convener of ithe District 
Congress Committee announced that 
the appellant and Madhusudansinhii 
had joined Congress (R) and ` asked 
the appellant to say a | few words: 
The appellant went to the micro- 
phone, took out the bundle of notes of 
Rs. 10,000/- given to him and flung 
it in the air and told the gathering 
that he and his colleagues could not 
be purchased and that they would 
remain loyal to the Organisation Con- 
press | 


3. During the trial! of the elec- 
ton petition Madhusudansinhji, who 
had by that time joined [the Ruling 
Congress and Maulvi Abdur Rehman 
vere examined as witnesses. on behalf 
of the appellant. 


4. The learned Judge of the 
High Court after considering the evi- 
cence before him held | that Bipin 
Popatlal Joshi, son of the 1st respon- 
dent, handed over Rs. 10}000/- to the 
appellant as a bribe to bring about 
the appellant’s defection from the Or- 
ganisation Congress. But he took the 
view that the object of the gift was 
to bring about the appellant’s defec- 
tion from the Organisation Congress 
and not to induce directly or 
indirectly any voters to cast their 
votes for the Ruling Congress 
candidate or to refrain from voting 
in favour of the 2nd respondent. ‘As 
regards the offer to build the hostel 
for Kshatriya students he held that 
the fact that a person who defects 
“rom another party to |the Ruling 
Congress would be expected to work 
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for that party and would be expested 
to use his personal influence in sup- 
port of the candidate of that party 
does not mean that the object of 


bringing about the deZection was to. 


indirectly induce the Kshatriya vozers 
to cast their votes for the Ist rescon- 
dent, He therefore held that payment 


of such money anc holding out: 


such inducement does not amcunt 
to any offence under the Election Law 
and it was with regret that he had to 
decide the case in favour of the Ist 
respondent, 


5. We are in entire agreement 
with the finding of the learned Judge 
as regards the paymentof Rs. 10,0)0/- 
to the appellant and also the offer to 
build hostel for Kshatriya students and 
do not consider it necessary to go nto 
the evidence in support of that find_ng. 
That finding is supported not only by 
the evidence of Madhusudansinhji 
and Maulvi Abdur Rehman but also 
the letter Ex. T, passed by the at- 
ter to the appellant and Madhusudn- 
sinhji. 

6. The question is whether 
that finding is enough to estab ish 
the charge of bribery against the ist 
respondent, There is still anotner 
finding necessary in rezard to the al- 
legations made in the petition in res- 
pect of which the learned Judge nas 
given no finding and that is with re- 
gard to what happened on the 9th of 
February 1971. We are at one with 
the view of the learned Judge taat 
the payment of Rs. 10,C00/- to the ap- 
pellant was with a view to indice 
him to defect from Organisation 
Congress to the Ruling Congress. It 
may carry with it the implicafion 
that he was expected to use his influ- 
ence with the voters to vote for the 
candidate set up by the Ruling Con- 
gress. It has been held by this 
Court in Kalya Singh v. Genda Lal, 
(C. A. No. 16 of 1973 decided on 
28-2-1975) = (reported in AIR 1375 
SC 1634) to which two of us (Untwa- 
lia and Alagiriswami J<.) are party, 
that a payment made to a person in 
order to induce him tc canvass vctes 
on behalf of the bribe giver would 
not he bribery within the definition of 
that word in Section 123(1) of -he 
Representation of the People Act. It 
was held that it is orly in a ase 
where the payment to a third per<on 
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_ by itself induces the voter to vote for 


the bribe giver that it -would fall 
Mr. Andley ap- 
pearing on behalf of the appellant 
tried to persuade us’ that that decision 
requires reconsideration. After hav- 
ing considered his arguments we are 
still of the opinion that the view 
taken in that decision is correct. The 
object of providing that a payment 
should not be made to a person in 
order that that payment should in- 
duce some other person to vote for 
the bribe giver is obvious. It is ap- 
parently intended to cover situations 
where payment to a husband, wife, 
son or father is intended to induce the 
wife, husband, father or son to vote 
for the bribe. giver,. That would be 
indirect inducement. Otherwise it 
would be easy for the bribe giver to 
say that he did not bribe the voter 
himself and therefore it is not bribery. 
That this provision was not intended 
to cover a case where money is paid 
to a certain person in order to make 
him induce another person to vote 
for the person who paid him the 
money would be obvious by looking at 
the converse case. Under Sec. 123 (1) 


` (B) (b) the receipt of, or agreement to 


receive, any gratification, whether as 
a motive or a reward by any person 
whomsoever for himself or any other 
person for voting or refraining from 
voting, or inducing or attempting to 
induce any elector to vote or refrain 
from voting, or any candidate to with- 
draw or not to withdraw his 
candidature is bribery. Under this - 
clause any person who receives or 
agrees to receive any gratification as a 
reward for inducing or attempting to 
induce any elector to vote ete. would 
be receiving a bribe. The law there- 
fore contemplates that when a per- 
son makes any payment to another per- 
son in order to make him use his influ- 
ence to inducea 3rd person to vote for 
him that is not bribery by the per- 
son who pays but the receipt of 


money by the second person for in- 
ducing or attempting to induce an- 
other elector to vote is bribery. It 
is also bribery for. the voter himself 
to receive the money. We, therefore, 
reiterate the view that when a candi- 
date or anybody on his behalf pays 
any gratification to a person in order 
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that the payment made to him may 
induce the voter to vote for the bribe 
giver it is bribery. But where the 
gratification is paid to a person in 
order that he may induce the other 
persons to vote for the bribe giver it 
is not bribery on the part of the bribe 

giver, It is, however, as we have ex- 
~- plained above, bribery on the part of 
the bribe taker even when he takes 
it in order to induce an elector to 
vote for the bribe giver. 


ae In this case it is obvious 
that the primary object of the pay~ 
ment made to the appellant was to 
induce him to defect from the Organi- 
sation Congress io the Ruling Con- 
press. That is nob a corrupt practice 
under the Representation of the Peo- 
ple Act. Even if the payment was 
received with the promise that he 
would induce the voters to vote for 
the bribe giver it will not be bribery 
on the part of the bribe giver but 
only bribery on the part of the bribe 
taker. The defection of the appellant 
to the Ruling Congress, if it took 
place, might mean that he was ex- 
pected to work for the Ruling Con- 
gress, Equally it may not, A person 
who changes his party allegiance at 
the time of the election probably 
might not command much respect 
among electors if the electors knew 
that he had done so after receiving 
some money. Otherwise the fact that 
two important persons the appellant 
and Madusudansinhji, a younger bro- 
ther of the ex-ruler of Danta State 
had joined the Ruling Congress, might 
be expected to influence the voters 
to vote for the candidate set up by 
the Ruling Congress. But that would 
be not because of the payment made 
‘to the appellant and Madusudansinhii- 
Nor would such payment be bri- 
bery. ‘To reiterate, it is the payment 
to the appellant that must induce the 
voters to vote for the candidate set 
up by the Ruling Congress in order 
that it might amount to bribery. Tt 
is not enough that his defection from 


Organisation Congress to the Ruling 


Congress induces voters to vote for 
the. Ruling Congress candidate. As 
we said earlier, if the payment. to 
the appellant came to be known as 
the: cause for his changing allegiance 
it may have a boomerang effect. Tt 
is therefore clear that the payment 
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made to the appellant would not have 
induced the voters to vote for the 
Ruling Congress candidate. While 
after his defection therefore the ap- 
pellant might have been expected to 
work for the Ruling Congress candi- 
date or equally might not have been, 
it is perhaps implicit that he would 
also vote for the Ruling Congress 
candidate. Is this enough to make 
the payment made to the appellant 
bribery? The payment was made not 
fer the purpose of inducing him to 
vote but to make him defect to the 


Ruling Congress, That was the pur-|. 


pose for which the payment was 
made, That incidentally he might 
vote for the Ruling Congress candi- 
date does not mean that the payment 
was made to him in order to make him 
vote for the Ruling Congress candi- 
date. The bargain was not for his 


‘vote, the bargain was for his defec- 


tion. Therefore, on this point we 
agree with the learned Judge of the 
High Court. But if there was a spe- 
cifie request by the Ist respondent to 
the appellant that he should vote for 

im then the position would be dif- 
ferent. In that case it would be bri- 
bery and even bribery to one person 
is enough to make an election void. 
A specific allegation to | that effect 
has been made in the election petition 
and that has not been considered by 


the learned Judge of the High Court. 


We shall now proceed to do so. 


8. -The appellant gave evidence 
to the effect that the Ist respondent 
asked him on 9th February to vote 
for him and made the three promises 
earlier referred to,, He was not cross- 
examined on that point but the Ist 
respondent in his turn | denied this 
when he gave evidence.) Maulvi Ab- 
dul Rehman speaks to his having met 
the appellant on February 9, 1971 but 


he says that the Ist respondent was 


not with him at that time. Madhusu- 
dansinhji says that he had met the 
appellant before the 14th and that at 
that time the appellant told him that 
the Maulvi and the Ist respondent 
were insisting that the appellant and 
he (Madhusudansinh) | should join 
Congress (R). He also denied a sug- 
gestion put to him in cross-examina- 


tion that it was not true that the ap- . 


pellant had told him before the 14th 
: i 


i 
i 
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ef February anything about the 


Maulvi or the ist respondent telling 
he appellant thet the appellant and 
he (Madhusudansinh) should jom the 
Congress (R) on certéin terms. “This 
is “he evidence relied on to show 
that on the 9th the ist respondent 
also had: met the appellant. I£ the 
appellant and Madhusudansinhji had 
met at Palanpur before the 14th and 
the appellant, then told him that 
Maulvi and the 1st respondent were 
insisting that they should join the 
Ruling Congress the meeting — should 
have been on the 13th or earlier and 
the request to him on the 12th or ear- 
lier. Naturally having chosen Ww 
examine Madhusudansinhji, who had 
by that time joined the Ruling Con- 
gress, as his witness the appellant 
would not have risked putting ques- 
tions about the exact date on which 
Maulvi and the Ist respondent hed 
met him. Quite possioly there was 
ne such meeting on the 9th of Febru- 
ary and that was why that question 
was not specifically put to him. Wher 
that question was put to Maulvi Ab- 
dul Rehman, who was examined as 
P. W. 8 a little earlier, he denied 
that the 1st respondent was with him 
on the 9th February. Coming to the 
conversation which the appellant and 
Madhusudansinhii had before the 
14th, if the Maulvi and the list res- 
pondent were insisting either on the 
12th or earlier that the appellant 
should join the Ruling Congress there 
should have been a meeting between 
them a little earlier than the -2th 
and it should have been on the 9th 
is the argument on behalf of the ap- 
rellant. But there are many impon- 
derables in this argument. If the 
Maulvi and the ist respondent were 
insisting that the appellant and 
Madhusudansinhji should jom the 
Ruling Congress ij does not mean 
' that they both did so at the same 
time. They could have been doinz it 
on different occasions separately. Nor 
does it follow that the Maulvi and 
the Ist respondent me: him on the 
ch. Nor does it follow that on that 
date the Ist respondent asked the ap- 
pellant to vote for him. The state- 
ment of Madhusudansinh is too slen- 
der 2 foundation on which this argu- 
ment could be built. Tt is thus a case 


ct the -aocllant’s oath against lst 
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respondents oath and in a case of a 
serious charge like bribery we would 
not be satisfied merely on the basis 
of an oath against oath to hold that 
it has been satisfactorily established 
that the 1st respondent asked the ap- 
pellant on the 9th February to vote 
for him. We may also mention that 
with regard to the alleged visit of the 
Maulvi and the Ist respondent to the 
appellant three other possible witness- 
es including tne appellants wife, 
Pushpaben, who could have been 
examined to establish that the Ist res- 
pondent accompanied the Maulvi to 
the appellant had not been examined, 
A further fact which improbabilises 
this story is that in the election peti- 
tion itis stated that the 1st respondent 
told the appellant that he would 
arrange for a ticket for Madhusudan- 
sinh in the 1972 elections and pay him 
Rs. 10,000/- if Madhusudansinh left 
Organisation Congress and joined 
the Ruling Congress and voted 
and worked for him (lst respon- 
dent) and asked him to convey the 
offer to Madhusudansinh. No evidence 
was let in about the voting and what 
is more Madhusudansinh was not a 
voter in the Banaskantha Constituency. 
This shows that the allegation regard- 
ing the request to appellant to vote 
for ist respondent is of the same 

character as the’ request to Madhusu-~ 
dansinh and put in merely for the 
purposes of the election petition and 
not a fact. On broader considera- 
tions also it is very unlikely that 
when the talk was about the appel- 
fant and Madhusudansinh defecting 
to the Ruling Congress from the Or- 
ganisation Congress there would have 
been any talk about the voting itself. 
All parties would have proceeded on 
the understanding that when they de- 
fected to the Ruling Congress they 
would both work and vote for the 
Ruling Congress, The distinction be- 
fween a gift or offer combined with 
the recuest to vote and the gift or 
offer to a person asking him to work 
for him with the incidental result 
that that person might vote for him 
should always be kept in mind. In 
such a case there is no specific bar- 
gain for the vote. Were it not so it 
would be impossible for persons 
standing for election to get any per- 
ssn to work for then who is not also 
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a voter in the constituency. This was 
brought out by this Court in the deci- 
Sion in Onkar Singh v. Ghasiram 
Majhi, (1968) 39 Ela LR 477 (SC), We 
would, therefore, hold that the case 
that the Ist respondent bargained for 
the appellant’s vote has not been 
satisfactorily made out. 


9, On behalf of the 1st respon- 
dent it was urged that the actions of 
the appellant and Madhusudansinhji 
immediately after. the payment of 
Rs. 10,000/- and the dramatic develop- 
ments at the meeting addressed by 
the Prime Minister show that there 
would not have been any bargaining 
for the appellant’s vote. The points 
relied upon were (i) that it was not 
seid by the appellant when he threw 
the money into the crowd on the 18th 
that he was asked to vote for the 1st 
respondent, (2) that it was not men- 
tioned in the statement (Ex. 5) made 
by the appellant and Madhusudan- 
sinhji on 18-2-71, (3) that that. was 
not mentioned in zhe interview given 
- to the newspaper reporters found in 
Ex. 7 or in the newspaper report 
Ex. 8. We do not consider that these 
things are of much importance. At 
that time the- most important factor 
‘was the attempt to persuade the ap- 
pellant and Madhusudansinhji to de- 
fect to. the Ruling Congress and any 
request to the appellant to vote for 
the Ist respondent would have been 
insignificant even as we have held 
that when requesting the appellant 
and Madhusudansinhji to defect to 
the Ruling Congress it is not likely 
that they would have been ask- 
ed to vote for the ist respondent. 
The reference to the piece of evidence 
just mentioned carnot be said to esta- 
‘blish that there was no request made 
to the appellant to vote for the ist 
respondent. That would have to be 
decided on other factors and other 
evidence and on the basis of that evi- 
dence we have already held’ that it is 
not established that the Ist respon- 
dent requested the appellent to vote 
for him. i 


10. Now remains the guestion 
of the offer to build a hostel for 
Kshatriya boys. Strictly speaking this 
does not arise on issue 10. This is 
probabilised by the evidence of 
Madhusudansinhji, Maulvi Abdul Reh- 
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man and the appellant as well as Ex. 
T. Whether it was to be in Danta or 
Banaskantha does not make much dif- 
ference as long as it was for the 
Kshatriya boys. The two places are 
near to each other though in different 
Parliamentary constituencies and in 


whichever place it was situate it will | 


benefit Kshatriya boys and there is 
no doubt that if the hostel were con- 
structed by respondent No. 1 or the 
Ruling Congress party at his instance 
that would induce the voters to vote 
for the Ruling Congress candidate. 
But before that happens the matter 
should come to the knowledge of the 
voters. Only if the voters knew that 
the promise had been made to the 
appellant and Madhusudansinhii that 
Promise would induce the voters to 
vote for the lst respondent. But the 
Xnowledge of the promise remained 
confined to the appellant and P. W. 10, 
in addition of course to Maulvi Abdul 
Rehman and the 1st respondent's son. 
If the payment or the promise was to 
induce the voters, it cannot induce 
the voters unless they come to know 
about the payment or the promise. 
There is no evidence here that the vo- 
ters knew about the promise to build 
the hostel. The bargain in such cases 
és we have mentioned in the judg- 
ment delivered by us today in S. Iq- 
bal Singh v. Gurdas Singh, (C. 
A. No, 1172 of 1973) 7 (Reported 
m AIR 1976 SC 27) is really an offer 
on the part of the bribe giver that 
he would do such and such a thing if 
the voters would vote for him H is 
not necessary that the voters should 
hæve accepted it, But) the voters 
should have a knowledge about the 
offer. Then only it would be a bar- 
gain. An offer contemplated and re- 
tained in the mind of the offerer and 
not articulated and made known to the 
offeree will not be a | bargain. It 
therefore {follows that inthis case the 
offer to build a hostel does not also 
amount to bribery. 





1i. In the cout we uphold 
the judgment of the High Court and 
dismiss this appeal. We make no 
order as to costs. 


A 


Appeal dismissed. 
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AIR 1976 SUPREME COURT 277 
(From Rajasthan: 1968 Lab IC 607) 
A. ALAGIRISWAMI, P. K. GOSWAMI 

= AND N. L. UNTWALIA, JJ. 

State of Rajasthan and another, 
Appellants v. Hari Ram Nathwani 
and others, Respondents. 

Civil Appeal No. 1800 of 1969, 
D/- 3-9-1975. 

(A) Minimum Wages Act (1948), 
Sec. 9 — ‘Independent persons’ — 
Government official can be appointed 
as independent member, 1968 Lab IC 
607 (Raj), Reversed. 

Quaere: Wherea government of- 
ficial can be appointed as an indepen- 
dent member where question of ixa- 
tion of minimum wages in a schedul- 
ed employment in which the Govern- 
ment is directly interested — Gues- 
tion left unanswered in.view of the 
fact that in the instant case the Gov- 
ernment was not an employer in the 
‘Mica Mines in respect of which em- 
ployment only minimum wages ‘were 
fixed, 1968 Lab IC 607 (Raj), Re- 
versed. | (Para 5) 

(B) Minimum Wages Act (1948), 
Ss. 7, 9 — Procedure — Advisory 
Board cannot appoint rival sub-com- 
mittee to the one appointed by the 
Government and include in such com- 


mittee persons who are not members. 


of the Board — Whether report of 
the Advisory Board is vitiated. 

No procedure has been preserib- 
ed in the Act as to the method which 
the Advisory Board is to adopt be- 
fore making its recommendations to 
the State Government. It can devise 
its own procedure and collect some 
informations by appointment of a 
sub-committee consisting only of come 
of its members. But the Advisory 
Board has no power to appoint a ri- 
val sub-committee to the one appoint- 
‘ed by the Government and take in 
such sub-committee persons who are 
not members of the Board, as was 
done in this case.. 

It, however, does not necessarily 
follow that the report of the Advisory 
Board is thereby vitiated. Held the 
irregularity, even characterising tt as 
an illegality, committed by the Advi- 
sory Board in taking into considera- 
tion the report of the sub-committee 
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was not such as to nullify its recom- 
mendation contained in its report, or, 
In-any event, the final decision of the 
Government contained in the impugn- 
ed notification. (Para 6) 
Cases Referred: Chronological Paras 


AIR 1973 SC 1307 = (1973) 1 Lab LJ 
476 = 1973 Lab IC 878 a 
a i Bom 97 = (1961) 1 Lab LJ 
6 


_ ©. M. Jain, Advocate, for Appel- 
lants; Respondents Ex parte. 

_ Judgment of the Court was de- 
livered by . 

l UNTWALIA, J.:— The hearing of 
this appeal filed by the State of 
Rajasthan and another by special 
leave proceeded ex parte against the 
respondents, After examining all the 
pros and cons of the dispute involved 
in this appeal with the assistance of 
the learned counsel for the appellants 
we have come to the conclusion that 
the appeal should be allowed. 

2. From time to time the Gov- 
ernment of Rajasthan fixed or revised 
the minimum rates’ of wages for em- 
Ployees in the Mica Mines through- 
out the State - of Rajasthan under 
Section 5(2) of the Minimum Wages 
Act, 1948' — Central Act 11 of 1948 
— hereinafter called the Act. The 
employment in the Mica Mines is a 
scheduled employment within the 
meaning of Section 2(g) of the Act. 
Eventually the minimum rates of 
wages were fixed by the Government 
by a notification dated the 31st J ulv, 
1965, the validity of which was chal- 
lenged in the Rajasthan High Court 
by several employers in tha Mica 
Mines in Civil Writ No. 406/1966 and 
15 other writs. Several proceedings 
Initiated on the basis of the impugn- 
ed notification were also challenged 
by the employers, A Bench of the 
Rajasthan High Court allowed the 
writ applications, quashed the im- 
pugned notification and the proceed- 
ings taken in pursuance thereof. This 
appeal arises out of civil writ No. 406/ 
1966 iri which the employer is res- 
pondent No. 1. 


3. The notification dated 31-7- 
1965 was challenged on several 
grounds and we will be concerned 
with some of them in this appeal. 
The relevant facts are these. For 
the purpose of revising the minimum 


_ 
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wages fixed by the earlier notification 
dated the 24th April, 1959, the State 
Government in the first instance ap- 
pointed a: committee consisting of 
five members on the 17th May, 1962. 
The constitution of the committee 
was, however, revised by notification 
dated the 26th November, 1962. This 
committee consisted of five members, 


two representatives of the employers, . 


two representatives of the employees 
and one Professor Ķ. S. Mathur, Head 
of the Department of Economics De- 
pree College, Ajmer. The last was 
taken as an independent member of 
fhe committee. It submitted its re- 
port to the Government. The matter 
was referred by the Government to 
the Advisory Board constituted under 


Section 9 of the Act. It appears that a` 


Sub-committee was appointed by the 
Advisory Board to go into the matter 
further and to consider the report of 
the- Wage Committee appointed earlier 
by the Government on the 26th No- 
vember, 1962. In the Sub-committee 
were taken some persons who were 
not members of the Advisory Board. 
The Sub-comniittee also submitted its 
report to the Advisory Board which 
consisted of 21 members, 8 employers 
representatives, 8 employees’ repre- 
‘sentatives and 5 Government officers 
appointed in the category of indepen- 
dent members. The proceedings of the 
Board dated the 7th May, 1965 showed 
that it considered the recommendations 
of the Wage Committee and the Sub- 
committee and then submitted its re- 
port containing its recommendation of 
the wage structure suggesting an al- 
. ternative scale of minimum: wages 
according as the linking of Dearness 
Allowance with the consumer-~price- 
indices. The State Government aec- 
cepted the wage structure recommend- 
ad by the Board but with slight varia- 
tion in the matter of the linking basis 
with Dearness Allowance and made it 
3J] inclusive rates of minimum wages 
ger month. 


» 


4, The learned Acting Chief 
Sustice of the Rajasthan High Court 


. who delivered the leading judgment 


in the case, on a consideration of the 
various divergent decisions of the 
High Courts came to the conclusion 
that the constitution of the Wage 
Committee was not valid as the Pro- 
fessor of the Government College was 


4 
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not an independent member. Simi- 
larly the constitution of the Advisory 
Board was also. bad as the five Gov- 
ernment officers on the Board could 


“not be said- to be independent mem~ 


bers. He-was also of the view that 
the Board had exceeded its power in 
appointing a Sub-committee and com- 
mitted an illegality in taking into 
consideration its report while mak- 
ing recommendations to the Govern- 
ment. The other learned) Judge with 


‘some amount of reservation and dif- 


fidence agreed to the order proposed 
by the learned Acting Chief Justice. 
It may be stated here that the fixa- 
tion of the minimum wages in the 
notification dated the 31st July; 1965 
was also challenged before the High 
Court on certain grounds relating to 
the merits of the fixaticn but the 
High Court has overruled! such ale 
tions, 

5, Section 5 of the Aot pro- 
vides the procedure for fixing and. re- 
vising minimum wages in respect of 
any scheduled employment. There 
are two types of procedure indicated 
in clauses (a) and (b) of sub-section 
(1). Obviously in the resent case 
the procedure followed was the one 

provided in clause (a). We shall now 
read sub-section (2) of Section 5 with 


the proviso appended thereto: 


“After considering the advice of 
the committee or committees appoint~-. 
ed under clause (a) of sub-section (1), 
or as the case may he, all representa- 
tions received by it. before the date 
specified in the notification under 
clause (b) of that sub-section, the ap- 
propriate Government shall, by noti- 
fication in the Official Gazette. fix, or, 
as the case may be, revise the mini- 
mum rates of wages in | respect of 
each scheduled employment, and un- 
less such notification otherwise pro- 
vides, it shall come into force on the 
expiry of three months from the date 
of its issue: , 

Provided that where the appro- 
priate Government proposes to revise 
the minimum rates of wages by the 
mode specified in clause | (b) of sub- 

section (1), the appropriate Govern- í 
ment shall consult the Advisory Board 
also.” 


It would be noticed that the power 
to fix the minimum wages is of the 


fan 
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Government, Under clause (a) _ of 
sub-section (1) the Government can 
appoint as many committees and sub- 
committees as it considers necessary 
to hold enquiries and advise it in res- 
pect of such fixation or revision of 
minimum wages, Section 7 of the 
Act says: 

“For the purpose of co-ordinating 
the work of committees and sub-com- 
mittees appointed under Sec. 5 and 
advising the appropriate Government 
generally in the matter of fixing and 
revising minimum rates of wages, the 
appropriate Government shall appoint 
an Advisory Board.” 


If the procedure provided in clause 
(a) is followed, consultation with the 
Advisory Board is not required im 
terms but is resorted to while it is 
mandatory in case of procedure (b). 
Section 9 provides: 


"Each of the committees, sub- 
committees and the Advisory Board 
shall consist of persons to be romi- 
nated by the appropriate Government 
representing employers and emplo- 
yees in the scheduled employments, 
who shall be equal in number, an 
independent persons not exceeding 
one-third of its total number of mem- 
bers; one of such independent per- 
sons shall be appointed the Chairman 
by the appropriate Government.” 


The question as to whether a FOV- 
ernment officer could be appointed on 
a Committee, Sub-committee or the 
Advisory Board as an indeper-dent 
person came up for consideration be- 
fore the various High Courts. Majo- 
rity of them took the view that it 
could be so. A few High- Courts, 
however took a contrary view. In 
the judgment under appeal the High 
Court of Rajasthan has fallen in the 
line of the minority. But recently 
the point has been set.at rest Sy a 
decision of this Court in State of 
Andhra Pradesh v. Narayana Velur 
Beedi Manufacturing Factory, (1973) 
1 Lab LJ 476 = (AIR 1973 SC 1307). 
We consider it appropriate to quote 
the whole of paragraph 10 of that 
Judgment: 


“In our judgment the view which 
has prevailed with the majority of 
the High Court must , be sustamed. 
The committee or the advisory board 
can only tender advice which is not 
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binding on the Government while fix- 
ing the minimum wages or revising 
the same as the case may be. Of 
course, the Government is expected, 
particularly in the present democra- 
tic set up, to take that advice seri- 
ously into consideration and act on 
itbut it is not bound to do so, The 
language of See. 9 does not contain 
any indication whatsoever that per- 
sons in the employment of the Gov- 
ernment would be excluded from the 
category of independent persons, These 
words have essentially been employ- 


6d in contradistinction to representa- 


tives of employers and employees. In 
other ‘words, apart from the repre- 
sentatives of employers and emplo- 
yees there should be persons who 
should be independent of them It 
does -not follow that persons in the 
service or employ of the Government 
were meant to be excluded and they 
cannot be regarded as independent 
persons vis-a-vis the representatives 
of the employers and employees. 
Apart from this the Presence of high 
Government officials who may have 
actual working knowledge about the 
problems of employers and employees 
can afford a good deal of guidance 
and assistance in formulating the ad- 
vice which is to be tendered under 
Section 9 to the appropriate Govern- 
ment. It may be that in certain cir- 
cumstances such persons who are in 
the service of the Government may . 
cease to have an independent charac- 
ter if the question arises of fixation 
of minimum wages in a scheduled 
employment in which the appropriate 
Government is directly interested. Tt 
would, therefore, depend upon the 
facts of each particular case whether 
the persons who have been appoint- 
ed from out of the class of iridepen- 
dent persons can be regarded as in- 
dependent or not, But the mere 
fact that they happen to be Govern- 
ment officials or Government ser- 
vants will not divest them of the 
character of independent persons. We 
are not impressed with the reasoning 
adopted that a Government official 
will have a bias or that he may fa- 
vour the policy which the appropriate 
Government may be inclined to adopt 


_ because when he is a member of an 


advisory committee or board he is 
expected to give an impartial and in- 


Nee 
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dependent advice and not merely 
carry out what the Government may 
be inclined to do. Government offi- 
and it 
cannot be said that they are not cap- 
able of taking a detached and impar- 
tial view.” 


The learned Acting Chief Justice of 
the High Court considered many of 
such decisions of the High Courts in 
his judgment and posed a question 
“Suppose, the Government is an em- 
ployer in the particular scheduled 
employment for which wages are 
sought to be fixed under the Act. 
Could it be postulated in such a case 
that an officer of the Government 
can be properly appointed as an “in- 
dependent” person on any of the 
statutory bodies in question?’ An 
answer in the negative was given. He 
then said “I need hardly add in this 
connection that if the Government be 
not an employer in any of the sche- 
duled employments, there would be 
no objection to the Government of- 
ficers of the requisite calibre and ex- 
. perience being appointed as indepen- 
dent persons within the meaning of 
the section.” But thinking that in 
the listofthe scheduled employments 
are included “employments such as 
public motor transport, and construc- 
tion and maintenance of roads and 
building operations and may be, for 
aught we know, in certain other em- 
ployments also” in which the State 
Government is an employer and the 
Advisory Board constituted is meant 
for advising the Government in those 
employments also he held the consti- 
tution of the Advisory Board to be 
bad. In the extract which we have 
given above from the decision of this 
Court a sentence is to be found re- 
sembling the line of thinking of the 
learned Acting Chief Justice, This 
‘Court has said “It may be that in cer- 
tain circumstances such persons who 
are in the service of the Government 
may cease to have an independent 
character if the question arises of 
fixation of minimum wages in a sche- 
duled employment in which the ap- 
propriate Government is directly in- 
terested.” The question as to whe- 
ther in such a situation a Govern- 
ment officer appointed on the Board 
or a Committee can be said to be an 
independent member or not will have 
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to be cautiously considered when an 
appropriate occasion arises for the 
same. After all, even in such cases the 
final authority fixing or revising the . 
minimum wages in a scheduled em- 
ployment is the Government. Govern- 
ment officers can undoubtedly come 
ee a a or i Committee as re- 
resentatives of the | employers. 
Whether in such a Stunting ae 
Government servants can come in the 
category of the independent members 
is a question which is open to serious 
debate and doubt. But in| the instant 
case on the authority of this Court it 
is clear that the constitution of either 
the wage Committee or the Advisory 
Board was not bad, as the Govern- 
ment was not an employer in the Mical 
Mines In respect of which employment 
only minimum wages were fixed by 
revision in the notification dated the 
3lst July, 1965. 


_ 6. _ No procedure has been pres~ 
cribed in the Act as to the method 
which the Advisory Board is to adopt 
before making its recommendations +o 
the State Government. It! can devise 
its own procedure and collect some 
informations by appointment of a sub- 
committee consisting only of some of 
Its members as was the case in the 
decision of the Bombay High Court 
in Gulamahamed Tarasaheb, a Bidi 
Factory by its proprietors Shamrao 
v. State of Bombay, ATR 1962 Bom 
$7. But surely the Advisory Board 
has no power to appoint a rival sub- 
committee to the one appointed by 
the Government and take in such sub- 
committee persons who are not mem- 
bers of the Board, as was done in this 
case. There is, therefore, no doubt 
that the Advisory Board committed an 
irregularity in taking into considera- 
tion the report of the sub-committee 
invalidly appointed by it. Does it 
necessarily follow from this that the 
impugned notification dated 31-7-1965 
based upon the report of | the Advi- 
sory Board which in its turn had 
taken into consideration not only the 
report of the Committee appointed by 
the Government but also that of the 
sub-committee appointed by the 
Board is bad? On a careful conside- 
ration of the matter we give our ans- 
wer in the negative. The irregula- 
rity, even characterising it.as'an ille- 
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gality, committed by the Advisory 
Board in taking into consideration 


the report of the sub-committee was 
Inot such as to nullify its recommen- 
dation contained in its report, or, mn 
any event, the final decision — of the 
Government contained in the impugn- 
ed notification. It must be remem- 
bered that the procedure followed in 
this case was the one provided in 
Section 5(1) (a) in which case it was 
not mandatory for the Government to 
take the opinion of the Advisory 
Board. After all, the recommenda- 
tions made by the Board even on 
consideration of the report of the 
Sub-committee along with that cf the 
Committee was the advice of the 
Board. The Government did accept 
it but accepted it after some modifi- 
cation. In such a situation we do 
not think that the notification.. dated 
91-7-1965 deserves invalidation. It 
follows as a corollary that the pro- 
ceedings started pursuant to the noti- 
fication cannot also be quashed. 


7. In the result we allow this 
appeal, set aside the judgment. and 
order of the High Court and dismiss 
the connected writ application filed 
by respondent No. 1. Since he has 
not appeared there will be no crder 


costs. 
ae Appeal allowed. 
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(From: Punjab & Haryana)” 
P. N. BHAGWATI AND R. S. SAR- 


KARIA JJ. 
Bhim Sen, Appellant v. State of 
Punjab, Respondent. 
Criminal Appeal No. 139 of 1971, 
D/- 10-10-1975. 


(A) Prevention of Food Adultera- 
tion Act (1954), Sec. 7 read with Sec- 
tion 16 — Prevention of Food Adulte- 
ration Rules (1955), App. B, Item 
‘A-01.01 — “Aerated water’ containing 
0.38 per cent sucrose or no sucrose, if 
canbe condemned as adulterated — 
Its seller if guilty of offence punish- 
‘able under S. 7 read with Sectior. 16. 


*(Cri. Revn. No. 453 of 1971, D/- 
21-5-1971—Punj. & Har.) | 
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Cri. Revn. No. 453 of 1971, D/- 21-5- 
1971 (Punj. & Har.), Reversed. 


According to standard of quality 
laid down in Item A-01-01 of Appen- - 
dix B of the Rules, carbonated water 
which is the same as aerated water, 
may or may not contain sugar, If it 
does not contain sugar, it would not 
in any way detract from the standard 
of quality prescribed for aerated water 
in this item. The requirement of su- 
crose content being not less than 5 
Per cent under the proviso to that 
item does not apply where what is 
sold is not “sweetened aerated water” 


but merely “aerated water’ which 

may or may not contain sugar. 
Therefore, conviction of seller 

of aerated water containing only 


0.38 per cent sucrose, or no suc- 
rose for an offence punishable under 
Section 7 read with Section 16 is un- 


Sustainable. Cri. Revn, No. 453 of 
1971, D/- 21-5-1971 (Punj. & Har.), 
Reversed. (Para 5) 


Mr, S. K.. Bagga and Mrs. S, K. 
Bagga, Advocates of M/s. Bagga Ad- 
vocates, for Appellant; Mr. . FP. 
Sharma Advocate, for Respondent, 


Judgment of the Court was de- 
livered by 
BHAGWATI, J.:— This appeal 


lies in a very narrow compass and a 
brief narration of a few relevant facts 
would be sufficient to appreciate the 
point which arises for consideration 
in the appeal. 


2. The appellant is the owner 


. of a restaurant called Kailash Res- 


taurant where he manufactures aerat- 
ed water sold under the name of Fresh 
Cola. On llth July, 1968, the Food 
Inspector visited the restaurant of the 
appellant and took a sample contain- 
ing 1800 Millilitres of aerated water 
for analysis on payment of a sum of 
Rs. 2.50 after giving requisite notice 
to the appellant. This sample of ae- 
rated water was divided into three 
equal parts and each part was bottl- 
ed in & dry cleaned bottle and out of 
the three sample ‘bottles so prepared, 
one was handed over to the appellant, 
the other was retained. by the Food 
Inspector and the third was sent to 
the Public Analyst, Chandigarh. The 


‘report of the analysis by the Public 


Analyst showed that sucrose content 
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in the sample of aerated water sent 
fo him was 0.38 per cent, whereas, 
according to him, the sucrose content 
should have been not less than 5 per 
`~ cent. The sample of aerated water 
was, thus, in his opinion, adulterated 
` and, in view of this report, a criminal 
case was filed against the appellant 
for an offence under Section 7 read 
with Section 16 of the Prevention of 
Food Adulteration Act, 1954 for sell- 
ing adulterated aerated water. 


3. During the course of the 


trial before the Chief Judicial Magis- _ 


trate the appellant made an applica- 
tion for sending the sample of aerat- 
ed water which was lying with him 
to the Director, Central Food Labora- 
fory for a certificate and the 
Judicial Magistrate accordingly des- 
patched that sample of aerated water 
to the Director, Central Food Labora- 
tory as required by See. 13, sub-s. (2) 
of the Act. The Director of the Cen- 
tral Food Laboratory analysed the 
sample of aerated water sent to him 
and submitted a certificate stating 
that the sucrose content was absent 
and there was non-permitted Coal 
Tar dye in the sample. The Chief 
Judicial Magistrate obviously did not 
‘take into account the fact that the 
certificate of the Director, Central 
Food Laboratory showed the presence 
of non-permitted Coal Tar dye in the 
sample since that did not form the 
subject-matter of the charge against 
the appellant, but taking the view 
that under Item A-01-01 in Appendix 
B of the Prevention of Food Adulte- 
ration Rules, 1955 the ‘sucrose content 
should not be less than 5 per cent, 
the Chief Judicial Magistrate held 
that the sample of aerated water sold 
by the appellant to the Food Inspec- 
tor was adulterated since the sucrose 
eontent in it was negative and he ac- 
cordingly convicted the appellant and 
sentenced him to suffer rigorous im- 
prisonment for one year and to pay a 
fine of Rs. 2,000/- or in default to 
suffer rigorous imprisonment for. & 
further period of four months. 


4. The appellant preferred an 
appeal to the Additional Sessions 
Judge, but the appeal was successful 
only in part. The conviction of the 


appellant was confirmed and only the 


sentence was reduced from two 
wears’ to one year’s rigorous imprison- 
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ment and from-a fine of Rs. 2,000/- 
to a fine of Rs. 1,000/-. The appellant 
thereupon preferred a revision appli- 
cation to the High Court, ‘but the re- 
vision. application was s arily. re- 
jected. Hence the present appeal 
Bane special leave obtained from this 
See 


5. Tt is apparent from the re- 
cord of the case that the conviction 
of the appellant suffers from a seri- 
ous infirmity and it is impossible to 
sustain it. It is indeed | surprising 
how the attention of the Chief Judi- 
cial Magistrate or the Additional Ses- 
sions Judge or the High Court was 
not drawn to this patent infirmity 
which stares in the face. The charge 
against the appellant w. that on 
lith July, 1968 he sold to the Food 
Inspector 1800 millilitres of “aerated 
water” which was found on analysis 
to have sucrose content of 0.38 per 
cant as against the prescribed standard 
of 5 per cent and thereby committed 
an offence punishable under Section 7 
read with Section 16 of the Act. The 
basis of the charge was that the suc- 
rose content of “aerated water” sold 
by the appellant should have been at 
least 5 per cent whereas inl fact it was 
very much less, namely, 0.38 per cent 
according to the report of the Publie 
Analyst and nil according to the re- 
port of the Director, Central Food 
Laboratory. But, if we Iook at Item 
4.01.01 in Appendix B of the Preven- 
tion of Food Adulteration ` Rules, 
1955, itisclear that this postulate on 
which the charge is based, namely,} 
that sucrose content of “aerated water” 
should necessarily be (rot?) less than 
9 per cent is incorrect. This item 
lays down the standard of quality of 
carbonated water whichis [the same as 
aerated waterand it says|that carbo- 
nated water may contain any of the in- 
gredients there enumerated, singly or 
in combination and one of those ingre- 
dients is sugar. Tt is, therefore, obvi- 
ous that “aerated water”. may contain 
sugar or may not contain sugar and 
if it does not contain sugar, it would 
not is any way detract from the stan-| 
dard of quality prescribed for “aerat- 
ed water” in this item. Tt is only the 
proviso to this item which requires 
that the sucrose content shall nob be 
less than 5 per cent, but that is in 


ease of “sweetened carbonated water”, 


i 
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If what is sold is “sweetened aerated 
water”, then it must contain suzrose 
of not less than 5 per cent or ese it 
would not be in conformity with the 
standard of quality prescribed by this 
item and would have to be regarded 
as adulterated. But this require- 
ment of sucrose content being not less 
than 5 per cent does not. apply where 
“what is sold is not “sweetened aerat- 
ed water”, but merely “aerated water” 
which may or may not contain sagar. 
Here in the present case, the charge 
against the appellant was. not that he 
sold “sweetened aerated water” _ nor 
was any evidence led on behalf of the 
prosecution to show that what was 
. sold by the appellant was “sweeten- 
ed aerated . water”. The ckarge 
against the appellant mentioned only 
“serated water” and nothing more 
and that was also the evidence or. be- 
half of the prosecution. Even in the 
examination of the appellant under 
Section 342 of the Code of Criminal 
Procedure it was not suggested to him 
that he sold “sweetened aerated 
water”. The case which he was rall- 
ed upon to meet was only in regard 
to sale of “aerated water”. It was, 
therefore, entirely immaterial that 
-the sample of aerated water sold by 
the appellant contained only 0.38 per 
cent sucrose, or for the matter of 
that, no sucrose at all. The so-zall- 
ed deficiency in sucrose content did 
not involve any violation of the stan- 
‘ldard of quality prescribed for aerated 
water in Item A.01.01 and the saraple 
af “aerated water” sold by the arpel- 
lant could not be condemned as adul- 
terated. The Chief Judicial Megis- 
trate, the Additional Sessions Judge 
and the High Court were, therefore, 
clearly in error in convicting the ap- 
pellant of the offence under Section 7 
read with S. 16 of the Act. 


6. Before we part with this 
case, we must refer to one other con- 
tention urged on behalf of the res- 
pondent in a desperate attempt to 
sustain his conviction. That conzen- 
tion was that according to the certi- 
ficate of the Director, Central Food 
Laboratory, which superseded the re- 
port of the Public Analyst, the 
sample of “aerated water” l 
the appellant contained  non-permizted 


coal tar dye and consequently, it was 


adulterated and the appellant was 


Management, N. P: C. Corpn. v. Their Workmen 


sold by. 


S.C, 283 


rightly convicted for selling it. But 
the short answer to this contention is 
that it did not form the subject-mat- 
ter of the charge against the appel- 
lant nor was it put to him in his 
examination under Sec. 342 of the 
Code of Criminal Procedure, and it 
is, therefore, not open to the State 
to urge this ground for the first time 
at this stage in order to support the 
conviction. 


T.. We accordingly set aside 


.the conviction and sentence recorded 


against the appellant and acquit him 
of the offence under Sec, 7 read with 
Sec. 16 of the Act. The bail bonds 
executed by the appellant will stand 
cancelled. : 

Appeal allowed. 


AIR 1976 SUPREME COURT 283 
(From Patna: 1970 Lab IC 907) 
A. ALAGIRISWAMI, P, K. GOSWAMI 
AND N. L. UNTWALIA, JJ. 
The Management of National Pro- 
jects Construction Corporation Ltd., 


Appellant v. Their Workmen and 
others, Respondents. 


Civil Appeals Nos. 2163-2164 of 
1969, D/- 8-10-1975, 

(A) Industrial Disputes Act (1947), 
Section 10-A — Certain questions 
settled by parties and rest referred to 
arbitration — Tribunal giving award 


„on question not referred to it — Ef- 


fect. 1970 Lab IC -907 (Pat) Partly 
Reversed. 


The appellant the National Pro- 
jects Construction Corporation Ltd., 
was engaged in execution of certain . 
projects. There were three catego- 
ries of workmen in these projects (1) 
regular staff, (2) workcharged staff 
and (3) casual Labour (borne on mus- 
ter roll.) There was a dispute and as 
a result of a settlement the question of 
pay scales of the muster roll workmen 
was decided and certain other questions 
regarding other categories of work- 
men were referred to Industrial Tri- 
bunal. The Tribunal gave an award 
allowing 25 per cent increase in the 
wages of all labour including muster 
roll workmen and allowed project al- 


JS/KS/D809/75/MVJ 


284 S.C. [Prs. 1-2] Management, N. P.C.Corpn. v. Their Workmen 


lowance. As regards the project al- 
lowance the Industrial Tribunal took 
the view that mere fact that the 
work charged staff and the muster 
roll staff are appointed for a particu- 
lar work and some of them happen to 
be local people should not stand in 
the way of their getting project al- 
lowance and those of these two classes 
of workmen who come from distant 
places should be given this allowance 
in the same way as the members of 
the regular staff. 


Held, that the question of pay 
scales of the muster roll workmen 
was decided as a result of the settle- 
ment and that was not one of the 
questions referred to the arbitrator. 
By the award they would be getting 
double benefit. Therefore, the award 
in so far it granted 25 per cent wage 
increase to the muster roll workmen 
being beyond its jurisdiction was in- 
valid and was liable to be set aside. 
1970 Lab IC 907 (Pat) Partly Revers- 
ed. - (Paras 3, 6) 


The document by which the re- 
ference is made is in a standard form 
which mentions the total number of 
workmen employed in the undertak- 
ing affected and the estimated num- 
ber of workmen affected or likelv to 
be affected by settlement. In filling 
those columns the parties may or may 
not necessarily take into consideration 
the number of workmen whose case 
is already covered by the settlement 
and no argument could be built upon 
the basis of the entries in those two 
columns. (Para 4) 


As regards granting of project al- 
lowance to muster roll workmen that 
part of the order of the Tribunal 
seems to arise out of a confusion of 
thought on the part of the Industrial 
Tribunal. On the other hand it can- 
not be said that no question regard- 
ing muster roll workmen was at all 
referred to arbitration. In the cir- 
cumstance there is no justification for 
intefering with the award in so far as 
the question of project allowance is 
concerned even though it may be dif- 


ficult to work it in practice. (Para 5) 
F. S. Nariman Sr. Advocate, 
(Mr. K. J. John Advocate, for M/s. 


J. B. Dadachanji and Co. Advocate 
with him), for Appellant; J. N. Chau- 
bey (In person) for Respondent No. 1. 


| 
| 
| A.LRB. 


R. C. Prasad Advocate. for State of 
Bihar. E 


| 
_ Judgment of the Court was de- 
livered by 


ALAGIRISWAMI, J.:— The ap- 
pellant, the National Projects Con- 
struction Corporation Ltd., was en- 
gaged in execution of two projects, 
Chandan Dam Project and the Gandak 
Dam Project. On 31st January 1967 
the N. P. C. C. Workers’ Union of 
the Chandan Dam Project gave a no- 
tice of strike and on 1st April 1967 
the Labour Union. of the Gandak Dam: 
Project gave a similar notice. These 
notices were accompanied by a char- 
ter of demands which are practically - 
the same in both cases.) Thereafter 
a settlement was arrived at with both 
these Unions on 11-4-1967 in the pre- 
sence of the Labour Commissioner, 
Bihar, the terms of which were also 
similar. By that settlement certain 
questions were agreed to be referred 
to arbitration and those questions 
are found in paragraph 4 of both the 
settlements. The dispute! with both 
the Labour Unions was | accordingly 
referred to the arbitration of the Pre- 
Siding Officer. Industrial Tribunal, 
Bihar, Patna on 3rd May. 1967. The 
arbitrator’s award was sought to be 
quashed by means of a writ petition 
led by the appellant before the High 
Court of Patna. A Division Bench of 
the High Court. dismissed the writ 
petition except in respect of one point 
which is not important for the pur- 
pose of this appeal. This/appeal is fil- 
ed against the judgement of the Patna 
High Court by wav of certificate 
granted by the High Court. 


2. The points canvassed before 
ius were regarding the wages of the 
muster-roll workmen and the project 
allowance for them. In the settle- 
ments referred to earlier/the relevant 
portion regarding these workmen 
reads thus: | 


i 
“Keeping in view the drought 
conditions in the State | and conse- 
quential steep rise in prices of com- 
modities since the wages! of workmen 
in this unit were increased in the 
year 1966, management iagrees that 





»no muster roll workmen will be paid 


lass than Rs. 3/- per day with effect 
from 11-4-1967. Management agrees 
to the flat increase of} 0.50 paise 


l 
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per day per workman in the daily 
wage rates of such muster roll 
workmen who are getting Rs. &/- or 
above.” l 


In these two projects there were. 
three categories of workmen (I) re-. 
gular staff, (2) work-charged staff, 
and (3) casual labour (borne on mus- 
ter-roll). The regular staff consisted 
of engineering, administrative, ac- 
counts and finance, supervisory as 
well as non-supervisory personnel. 
The work-charged staff was monthly 
paid and was of two categories, that 
is, civil and mechanical. The casual 
workman was one whose employment 
was of an occasional or casual nature 
and was borne on the muster-roll on 
daily wages for such purpose. In fact 
the charter of demands by both the 
Labour Unions also makes clear this 
distinction between muster-roll em- 
ployees, who are called daily rated 
workmen, and work charged emplo- 
yees and regular employees. The de- 
mand in respect of the muster roll 
employees as far as the wages are 
concerned was that they should be 
given a minimum of Rs. 4/- per day. 
Another demand was that the muster 
roll employees who had served for 240 
days must be brought on work charg- 
ed cadre. By the settlements already 
referred to the wages of the muster- 
roll workmen were raised to a ninl- 
mum of Rs. 3/- and an increase of 50 
paise in the case of persons who were 
getting Rs. 3/- or more earlier. In 
respect of them there had also been 
earlier settlement in 1966. When, 
therefore, in Clause 4 of the settle- 
ment it was agreed that certain ques- 
tions were to be referred to arbitra- 
tion that can only be in referenze to 
workmen other than mustez-roll 
workmen. That clause in -the settle- 
ment reads thus: ~ 


“4. Parties agree for referenze of 
- the demands regarding revision of 
pay scales, introducing of F. F. 
Scheme, house rent allowance, dear- 
ness allowance, project allowance, tra- 
velling -allowance and security of ser- 
vice of workmen to arbitration for 
which they are submitting separate 
petitions as required under the Indus- 
trial Disputes Act and the | rules 
framed thereunder to the State Gov- 
ernment. The Arbitrator will be re- 


we 
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quested to give his award within two 
months.” _ 


As the revision of pay scales of the 
muster roll workmen was already 
covered by the settlement the revision 
of their pay scales was not one of the 
points agreed to be referred to arbi- 
tration. Nor can the question of in- 
troducing C. P., F. scheme, house rent 
allowance, dearness allowance, project 
allowance, travelling allowance arise 
in their case. The daily rated or 
muster roll workmen would be local 
recruited workmen. 


3. What the Industrial Tribu- 
nal has done is to allow a 925 per 
cent increase in the wages of all la- 
bour including muster rol] workmen. 
The result was that the muster roll 
workmen got a double advantage, that 
is, the increase which they secured as 
a result of settlement and the fur- 
ther increase of 25 per cent granted 
by the Tribunal whereas the other 
categories of workmen got only the 
25 per cent increase. It appears that 
before this settlement the daily rates 
of muster roll workmen were Rs, 1.75 
in Chandan Dam and Rs. 295 in 
Gandak Dam. As a result of the settle- 
ment they got more than 40 per cent 
which was demanded in the charter 
of demands in the strike notice in res- 
pect of other categories. In that char- 
ter what was demanded for muster 
roll workmen was a minimum daily 
wage of Rs. 4/-. In any case these 
things make it absolutely clear that 
the question of pay scales of the mus- 
ter roll workmen was decided as a 
result of the settlement and that was 
not one of the questions referred to 
the arbitrator, The Industrial Tribunal 
was therefore acting beyond its juris- 
diction in allowing a 25 per cent in- 
crease in the wages of the muster roll 
workmen. The only reason the Indus- 
trial Tribunal has given for holding 
that the wages of the muster roll 
workmen was also a matter referred 
to it is that the point under reference 
by itself does not exclude muster roll 
workmen and that it clearly men- 
tions that the parties had agreed that 
the demands regarding revision of pay 
scales etc. of the workmen should be 
referred to arbitration and no excep- 


tion has been made against the mus- 
ter roll workmen. As we have al- 
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ready pointed oub this is a wrong 
reading of the reference. That clause 
in the settlement should be read 
along with. the rest of the settlement 
and charter of demands and if that 
had been done there would have been 
no room for this misunderstanding. 


4, On the other hand the only 
point relied upon by the High Court 
for holding that the wages of the 
muster roll workmen was „also one 
of the items referred to arbitration is 
that the reference in the case of 
Chandan Dam Project mentions all 
the two thousand workmen employed 
in the project as workmen affected or 
likely to be affected by the dispute. 
But it failed to notice that the simi- 
lar agreement in respect of Gandak 
Dam Project does not refer to the 
number of workmen involved at all. 
Therefore no distinction can be made 
between the two cases on this ground. 
The document by which the reference 
is made is in a standard form which 
mentions the total number of work- 
men employed in the undertaking af- 
fected and the estimated number of 
workmen affected or likely to be af- 
fected by settlement. In filling those 
columns the parties may or may not 
necessarily take into consideration the 
number of workmen whose case. iS 
already covered by the settlement 
-jand no argument could be built upon 
the basis of the entries in those two 
columns. We are therefore clearly of 
the opinion that the wages of the 
muster roll workmen was not one of 
the points agreed to be referred to 
the arbitrator for adjudication. 


5. As regards the project al- 
lowance the Industrial Tribunal took 
the view that the mere fact that the 
work charged staff and the muster 
roll staff are appointed for a particu- 
lar work and some of them happen 
to be local people should not stand 
in the way of their getting project al- 
lowance and those of these two classes 
of workmen who come from distant 
places should be given this allowance 
in the same way as the members of 
the regular staff. The Industrial Tri- 
bunal itself realises that the basis on 
which project allowance is granted to 
the regular staff is to compensate 
them for depriving them of the ameni~ 
ties in posting them to out of the 


interfering with the 


| 
| 
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way places during construction sa 
riods, Once that is admitted the 
question of giving the work charged 
workmen and the Sa roll work- 
men, who do not have a regular place 
where they are expected tb work and 
in whose case therefore there is no 
question of their being posted to any 
place, any project allowance would 
not arise. The question of |posting can 
arise only in the case of regular staff. 
Moreover, it is difficult to check in 
each case who among those two ‘pate- 
gories of staff have come jon transfer 
from other places and belong to places 
more than 50 miles away. | Also there 


can be no question of work charged 
workmen and muster roll work- 
men coming on transfer, This 


part of its order seems to arise 
out of a confusion of thought on the 
part of the Industrial Tribunal. On 
the other hand it cannot be said that 
no question regarding muster roll 
workmen was at all referred to arbi- 
tration. Clause 4 is all. icomprehen- 
sive. One item in the charter of de- 
mands was project allowance for all 
workmen and the settlement covered 
only wages for the muster roll work- 
men. The High Court has not dealt 
with the question of project allow- 
ance at all. Apparently this question 
was not urged before the High Court. 
Nor is it raised in the petition for 
leave. Before us only the question 
of project allowance granted to mus- 
ter roll workmen was | challenged. 
There is therefore no justification for 
award of the 
Industrial Tribunal in so far as the 
question of project allowance is con- 
cerned even though it may be diffi- 
cult to work it in practice. 

6. In the result cayetone the 
award of the Arbitrator jis set aside 
insofar as it granted a 25- per cent 
wage increase to the muster roll 
workmen, There wilt be | no order as 
to costs. 

Order ‘accordingly. 


Peer SRR 
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(From: AIR 1972 Delhi 182) 

A. ALAGIRISWAMI, P. K. GOSWAMI 

AND N., L. UNTWALIA, Jd. 

‘ The Vulcan Insurance Co., Ltd. 
Appellant v. Maharaj Singh and an- 
other, Respondents. . 

Civil Appeal No. 2228 of 1972, 
D/- 3-10-1975. 

(A) Deed — Construction — Clau- 
ses in insurance policy — Construc- 
tion — (1969) Acc. C. J. 12 (Celbi), 
Overruled. AIR 1972 Delhi 182, Re- 
versed. l 

A mortgaged his properties with 
bank B and B insured the properties 
with the Insurance Company C. Fire 
broke out in the premises and 
claimed certain amount as damages. 
C however totally repudiated its lia- 
bility under the insurance policy The 
clauses of the Insurance policy ran as 
follows:— “If the claim be made and 
rejected and an action or suit bə not 
commenced within three months after 
such rejection, or (in case of an arbi- 
tration taking place in pursuance of 
condition of this Policy) within three 
months after the Arbitrator or Arbi- 
trators or Urapire shall have made 
their award, all benefit under this 
Folicy shall be forfeited.” l 

“If any difference arises as to the 
amount of any loss or damage such 
difference shall independently oê all 
other questions be referred to the 
decision’ of an Arbitrator.” 


Held that the repudiation o= the 
claim by C could not amount 
to the raising of a dispute as 
to the amount of any loss or damage 
alleged to have been suffered by A. 
‘If the rejection by C of the claim 
made by A be on the ground that he 
had suffered no loss as a result of 
the fire or the amount of loss was not 
to the extent claimed by him, then and 
then only, a difference could have 
arisen as to the amount of any loss 
or damage within the meaning of 
later clause in the policy. The dispute 
raised by C appertained to its Labi- 
lity to pay any amount of damage 
whatsoever. Therefore, the dispute 
raised by the Company C was not 
covered by the arbitration clause, On 
the rejection or repudiation of the 
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claim by C, A was under an obliga- 
tion to start a legal proceeding with- 
in three months of such rejection, and 
hence obtaining of an award in such 
a case could not be a condition pre- 
cedent. _ It was not possible to go to 
arbitration for determination of the 
Said dispute. (1969) Ace. C. J, 12 
(Delhi), Overruled. AIR 1972 Delhi 
182, Reversed. Case law discussed. 
(Paras 11, 14 

: (B) Arbitration Act (1940), ad 
tion 20 —- Application under — Limi- 
tation — Clause in insurance policy 
providing that Company will not be 
liable for Ioss after expiration of 12 
months after loss — Validity -— (Con- 
tract Act (1872), S; 28). 

A clause in the insurance policy 
provided:—"“In no case whatever shall 
the Company be liable for any 
loss cr damage after the expiration 
of twelve months from the happening 
of the loss or damage unless the 
claim is the subject of pending action 
or arbitration.” 

_ Held that such a clause was not 
hit by Sec. 28 of the Contract Act 
and was valid. The clause had not 
prescribed a period of 12 months for 
the filing of an application under Sec- 
tion 29 of the Act. There was no 
limitation preseribed for the filing of 
such an application under the Limi- 
tation Act, 1908 or the Limitation 
Act, 1963. Art. 181 of the former Act 
cid not govern such an application. 


. The period of three years prescribed 


in Article 137 of the Act of 1963 
might be applicable to an application 
under Sec. 20. AIR 1914 Bom 225 (2) 
and AIR 1949 Cal 390 and AIR 1950 
East Punj 352, Rel. on. (Para 23) 

(C) Arbitration Act (1949), See-. 
tion 20 Application under — 
Mainiainability, 

Held if the difference which had 
arisen between the parties was the on 
to which the arbitration clause in 
question applied then the application 
under Sec. 20 could not be dismissed 
on the ground that the claim would 
not ultimately succeed either on facts 
or in law. The matter was to be left. 
for the decision of the arbitrator. AIR 
1967 SC 990, Rel. on. (Para 23) 
Cases Referred: Chronological Paras 
1969 Ace C J 12 (Delhi) 21 
AiR 1867 SC 990 = (1967) 1 SCR 303 

. 23 


at , 


—_— w 


AIR 1963 Ker 270 = 1963 Ker LJ na 
2 
AIR 1957 Punj 152 = 


(Ins.) 4 
AIR 1953 Punj 50 = 54 Pun LR 2a 
2 


27- Com ` Cas 
. 20 


AIR 1950 East Punj 352 23 
AIR 1949 Cal 390 = ILR (1945) ; 
2 


Cal 638 
(1942) 1 All ER 337 = 1942 AC a 
AIR 1923 Bom 249 = ILR 47 Bom 
509 19 
1915 AC 499 = 84 LJ KB 640 14,19 
AIR 1914 Bom 225 (2) = ILR 38 Bom 
344 23 


(1894) 2 Ir LR 723 = 28 Ir LT 95 16 
1893 AC 85 = 9 TLR 146 , Ld 


(1887) 20 QBD 172 = 58 LT oH 
15, 2 

(1856) 25 LJ Ex 308 = 5 HLC 811 
| 14, 1 


Mr. F. S. Nariman, Sr. Advocate, 
(Mr. Vineet Kumar, Advocate with 
him), for Appellant: Mr. S. N. Andley, 


Sr. Advocate, (Miss Uma Mehta, 
Mrs. S. Bagga and Mr. 5 K. 
Bagga, Advocates of M/s. Bagga 


Advocates and M/s. Ramesh Chand, 
R. K. Mehta, Advocates with him), 
(for No.1) and M/s. S. K. Mehta, K. R. 
Nagaraja, M. Qameruddin and P. N. 
Puri, Advocates, (for No. 2), for Res- 
pondents. 


Judgment of the Court was 
livered by 


UNTWALIA, J.— This appeal by 
special leave was filed bv the Vulcan 
Insurance Co. Ltd. The general in- 
surance business of the Company was 
nationalised during the pendericy of 
this appeal and, therefore, in place of 
the original appellant was substituted 
United India Fire and General Insu- 
rance Company Ltd. by order -28-2- 


de- 


1975 passed in CMP No. 84/1975. For - 


the sake of facility hereinafter in this 


judgment by the appellant would be © 


meant the original appellant company. 


The respondent no. 1 in the appeal is © 


Maharaj Singh, scle proprietor of 
Khatauli Manure Mills, Khatauli, Dis- 
trict Muzaffarnagar. Respondent No. 2 
is Punjab National Bank. 


E Respondent No. 1 carries a 
business of manufacturing Bone 


Manure ete. in his mills at Khatauli. 
He entered into an arrangement “with 
respondent no. 2 for taking advance of 
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money on the security of the factory 
premises, machineries andthe stook of 
goods. A mortgage deed was executed 
by him in favour of the respondent 
bank for that purpose. (The Bank 
insured the mortgage properties from | 
time to time with the appellant com- 
pany under three insurance policies, 
the terms governing the same being 
identical. | 

— SB A fire is said to have bro- 
ken out in the factory premises of 
respondent No. 1 in the night between 





28-2-1963 and 1-3-1963. | The Bank 
Informed the Insurance Company 
about the fire. Thereupon representa- 


tives of the Bank and the Insurance 
Company and some surveyors visited 
the factory premises on 1-3-1963 and 
after. Respondent No. 2 claimed that 
due to fire he had suffered a loss of 
Rs, 24,800/- on account of damage to 
the fixed assets and Rs 2,73,000.40 
due to damage caused to the stock of 
goods. Eventually M/s. R. K. Bhan- - 
dari & Sons, Surveyors of the Insur- 
ance Company wrote a letter dated 
26th April, 1963 to respondent No. 1 
informing him that they had assessed 
the total damage caused to him due 
to fire at Rs. 4,620/-. They, however, 
added at the end of their letter. 


“This is without prejudice to the 
terms and conditions of | the policy 
and without any commitment of lia- 


bility on the part of the Insurance 
Company:” 

Further correspondence ‘between 
the parties ensued and ultimately 


the appellant intimated to respondent 
No. 1 by its letter dated) 5th July, 
1963— 


“Referring to the previous cor- 
respondence relating to | the. above 
mentioned claim, we regret to inform 
you that we repudiate! the claim 
under the above mentioned policies.” 


Respondent No. 1 seems to have 
written a letter dated 22nd July, 1963 
to the appellant, to which it sent a 
reply dated 29th July, 1963 catego- 
rically statings— = > | 
"We are - advised to repudiate 
your claim inter alia under Clause 13 
of the Fire Policies. We regret that 
survey report and any other reports, 
cannot be furnished to you” 

4. Respondent No,'1 thereupon 
wrote a letter dated sa a to the 


| 
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Insurance Company informing it -hat 
since it had repudiated his claim 
under Clause 13 of the Insurance po- 
licy a difference had arisen between 
the parties and hence responcent 
No. 1 proposed to appoint one Shri K. 
N.: Bannerjee as the sole arbitrator, 
to decide the disputes as per the ar- 
bitration agreement incorporated in 
the policies. He said further thet if 
the: company.was not agreeable to 
the appointment of Shri Bannerjee as 
the sole arbitrator, he may be treat- 
ed as a nominee of respondent Nd. 1 
and the company may appoint its 
own. In reply to the said letter 
dated the ist October, 1963 the œm- 
pany wrotea letter dated 10th Octo- 
ber, 1963.to respondent No. 1 shat 
since it had repudiated his claim the 
arbitration clause in the policies was 
rendered inoperative and no arbitra- 
tion proceeding -could be commerced 
by appointment of any arbitrator 

5. Respondent No. 1 in the 
first instance filed the application 
under Sec. 20 of the Arbitration Act, 
1940 — hereinafter called the Act on 
20-1-1964 in the Court at Muzaar- 
nagar in Uttar Pradesh. The apoel- 
lant appeared and, inter alia, took an 
objection. to the jurisdiction of that 
Court to entertain the application. In 
view of a special clause in the poli- 
cies excluding the jurisdiction of 
courts other than the court at Delhi, 
the Muzaffarnagar court allowed shat 
objection and directed the returr of 


the application by its order datec 1-. 


5-1964. Respondent No. 1 refiled it 
on 19-5-1964 in the Delhi Court. Ap- 
pellant resisted it. 


6. On reading clauses 13, 18 
and 19 of the Insurance Policies wich 
are in identical terms and on apre- 
ciation of the other materials in the 
case the Trial Court at Delhi disrriss- 
ed the application holding that the 
dispute arising out of the repudiazion 
of the liability under clause 13 by the 
Insurance company was “within. the 
scope of the arbitration agreement 
contained in clause"18 and a reer- 
ence to arbitration could be made, 
but, as per clause 19; the peti-io 
was barred by limitation. _ i 
“e 7. -.QOn appeal ‘by responcent 
No. 1 the Delhi High Court has Łeld 
—- (1) Clause 18; does not include in 
its scope -all kinds of differences or 
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disputes that may arise between the 
parties in respect of the subject-mat- 
ter of the insurance policies. The 
scope of clause 18 is restricted to tif- 
ferences as to the amount of loss or 
damage. (2) Yet reference to arbitra- 
tion is not ousted and the arbitration 
clause covers the dispute even if the 
company has repudiated the claim in 
toto. (3) The arbitration Clause 18 is 
inoperative unless the conditions ecn- 
tained in Clause 19 are satisfied and 
(4) the condition aforesaid was satis- 
fied because respondent No. 1 had 
commenced the arbitration on the 
date when he issued the notice dated 
the Ist October, 1963; as such, his 
claim was the subject of a pending 
arbitration within the meaning of 
Clause 19. The High Court, therefore, 
set aside the order of the Trial Court 
and remanded the case to it for ap- 
pointment of arbitrators under S. 20 
of the Act. Hence this appeal by the 
Insurance Company. 


8. It appears in this case that 
arguments have been advanced on 
either side in the courts below as also 
in this Court widening the scope of 
the matters in issue resulting in the 
missing of the crucial point in contro- 
versy. Really only one point need be 
decided in this appeal and that is this 
— whether in view of the repudia- 
tion of liability by the appellant under 
Clause 13 of the Insurance Policy, a 
dispute was raised which could be 
referred to arbitration? Incidentally 
in this judgment reference will ba 
made tc the other question as to whe- 
ther the claim of respondent Ne. 1 
and the proceeding commenced by 
him were barred by Clause 19. 


9, In order to discuss and de- 
termine the questions which fall for 
determination in this appeal itis 
necessary to read the relevant clauses 
of the Insurance policies. 


“13. If the claim be in any res- 
pect fraudulent, or if any false de- 
claration be made or usèd in support 
thereof, or if any fraudulent means 
or devices are used by the insured or 
any one acting on his behalf to obtain 
any benefit under this Policy; or, if 
the loss or damage be occasioned by 
the wilful act, or with the connivance 
of the insured; or, if the claim be 
made and rejected and an action or 


290 S.C, [Prs. 9-19] 
suit be not commenced within three 


months after such rejection, or (in. 


case of an arbitration taking place in 
pursuance of the . 18th coridition of 
this Policy) within three months 
after the Arbitrator or Arbitrators or 
Umpire shall have made their award, 
all benefit under this PONEY shall- be 
forfeited.” 


“18 If any TETA arises as to 
the amount of any loss or damage 
such difference shall independently of 
ell other questions be referred to the 
decision of an Arbitrator, to be ap- 
pointed in writing by the parties in 
difference, or, if they cannot agree 
upon a a single Arbitrator to the deci- 
sion of two disinterested persons ag 
Arbitrators 
And it is hereby expressly stipulated 
and declared that it shall be a condi- 
tion precedent to any right of action 
or suit upon this policy that the 
award by such arbitrator, arbitrators 
or Umpire of the amount of the loss 
or damage if disputed shall be first 
obtained,” 


“IS. In no case whatever shall 
the company be Lable for any joss or 
damage after the expiration of twelve 
months from the happening of the 
loss or damage unless the claim is the 
subject of pending action or arbitra- 
tion. 


1@. The correspondence þe- 
tween the parties makes it clear that 
at one time the surveyors had assess- 
ed the damages at Rs. 4,620/- in their 
letter dated 26-4-1963. But the said 
assessment was, in express terms, 
without commitment of any liability 
on the part of the Insurance Company. 
The. Company, however, completely 
repudiated the lability under Clause 
13. 


11. Aithough the surveyors in 
their letter dated 26-4-1963 had rais- 
ed a dispute as to the amount of any 
Joss or damage alleged to have. been 
suffered by respondent No. 1, the ap- 
pellant at no point of time raised 
any such dispute. The appellant corn- 
pany in its letter dated the 5th and 
the 29th July, 1963 repudiated the 
claim altogether. Under Clause 13 
the company was not required ‘to 
mention any reason of rejection of 
the claim nor dic it mention any. 


~ 
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Eut the repudiation of ‘the claim 
could not amount to the raising of a 
dispute as to the amount of any loss 
or damage alleged to have been suf- 
fered by respondent No.1, If the re- 
jection of the claim made by the in- 
sured be on the ground!/that he had 
suffered no loss as a result of the fire 
or the amount of loss was not. to the 
extent claimed by him, then and then 
only, a difference could have arisen 


‘as to the amount of any loss or 


damage within the m earning of Clause 
18. In this case, howeyer, the com- 
pany repudiated its liability topay any 
amount of loss or damage as claim- 
ed by respondent No. |1. In other 
words, the dispute raised by the 
company, appertained to its lability 
to pay any amount of damage what- 
soever, In our opinion, |therefore the 
dispute raised by the appellant com- 
pany, was not covered by the arbitra- 
tion clause. l 


12. As per Clause 13 on rejec- 
tion of the claim by the company an 
action or suit, meaning 
gal proceeding which almost invari- 
ably in India will be in the nature 
of hPa Suit, has got to be commenced 
within three months from the date 
of such rejection; otherwise, al bene- 
fits under the policy stand forfeited. 
The rejection. of the claim may 
for the reasons indicated in the first 
part of Clause 13, suchi as, false de- 
claration, fraud or wilful neglect of 
the claimant or on any other ground 
disclosed or undisclosed.) But as soon 
as there is a rejection of the claim 
and not the raising of al dispute as to 
the amount of any loss or damage, the 
only- remedy open to the claimant is 
to commence a legai proceeding, name- 
ty, a suit, for establishment of the 
company’s liability. It |may well be 
that after the liability of the company 
is established in such a suit, for de- 
termination of the quantum of the 
loss or. damage reference to arbitra- 
tion will have to be resorted to in ac- 
cordance with Clause 18. But the 
arbitration clause, restricted as it is 
by the use of the words “if any dif- 


ference arises as to the amount of 
any loss or damage”, | cannot take 
within its sweep a. dispute as to the 
liability of the company when it re- 
fuses: to pay any damage at all, 

! 
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13. Mr, S. N. Andley, learned 
counsel for respondent No. 1 submit- 
ted that in view of the last part of 
Clause 18 which makes the award of 
an arbitration a condition precedent 
ta any right of action or suit, it 
should be held that even when there 
is a repudiation of liability, the mat- 


ter has to go to the arbitration first. 


in support of such a submission, 
[earned counsel placed reliance uson 
certain decisions of. the courts in 
India as also in England. We shall 
presently show that on the facts and 
in the circumstances of this case, none 
of them is of help to respondent No. 1. 


14, A clause like the last part 
of Clause 18 making the award a œn- 
dition precedent to any right of ac- 
tion. or suit first came up for conside- 
ration in the case of Scott v., Avery, 
(1856) 25 LJ Ex 308 = 5 HLC 811 and 
Since then such clauses are common- 
ly called “Sectt v, Avery clauses. 
Generally it has been found that if 
the arbitration clause is couched 
in a comprehensive language tak- 
ing within its ambit any kind 
o£ dispute arising under the po- 
licy, then obtaining of an award by 
arbitration is a condition precedent 
to the starting of any other legal pro- 
ceeding. A clause like Scott v. Avary 
has repeatedly been held to be a valid 
one. 


“Even a clause of this type, how- 
ever, is mot absolute in effect: where 
the court orders that the arbitration 
agreement cease to have effect in re- 


latior. to 2 particular dispute, it has a 


discretion to order further that the 
scott v. Avery clause cease to have 
effect, too” (vide pages 57, 58 of Rus- 
sell - Arbitration, Eighteenth Edi- 
tion). 


The said statement of the law, hcw~- 
ever, has been made with reference 
to Section 25 (4) of the English Arbi- 
tration Act, 1950. The corresponding 
provision in our Act is contained in 
Section 36. But that apart, when an 
arbitrafion clause is not. operative on 
the dispute raised, as in this case, then 
it is wholly unreasonable, almost im- 
possible, to hold that still the parties 
have to obtain an award ‘before stert- 
ing ahy legal proceeding. What čis- 
pute will be referred to arbitration? 
The dispute raised is not within she 
purview of arbitration. _ Reading 
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Clauses 13 and 18 together it must be 
held that on the rejection or repudia- 
fion of the claim by the insurer, the 
insured is under an obligation to start 
a legal proceeding within three months 
of such rejection, and hence obtaining 
of an award in such a case cannot be 
a condition precedent. It is not possi- 
ble to go to arbitration for determina- 
tion of the said dispute. Clauses 
Similar to the ones contained in clauses 
13 and 18 in this case were the sub- 
ject matter of consideration before the 
House of Lords in the case of Jurei- 
dini v. National British and Irish 
Millers Insurance Co. Ltd. 1915 AC 
499. The claim made by the insured 
was rejected by the insurer as being 
fraudulent. When the former brought 
an action the latter resisted it on the 
scott v. Avery clause. The House gave 
a unanimous opinion that the repu- 
diation of the claim on a ground going 
to the root of the contract precluded 
fhe company from pleading the arbi- 
tration clause as a bar to an action to 
enforce the claim. The matter put in 
that form in some of the speeches of 
the Law Lords does not seem to have 
received. full approval of the House 
in later decisions including the one in 
Heyman v. Darwins . Ltd., 1942 AC 
306 as if would appear from the 
speech of Lord Macmillan at page 346. 
But the real ratio of the decision 
which ramains unshaken even till to- 
day is to be found in the speech of 
Lord Parmoor at page 508 when his 
Lordship said that since no difference 
had arisen which could be covered by 
arbitration Clause 17 and the company 
had raised an issue on which, if it 
had succeeded, the insured would 
have lost all benefit under the policy, 
ae arbitration clause had no applica- 
on. 


15. Learned counsel for res- 
pondent No. 1 placed reliance upon 
Some decisions of the English courts 
in support of his contention that in 
spite of the repudiation of the liability 
by the appellant his: client could not 
commence any legal proceeding with- 
out going to arbitration.. Only two 
may be noticed here: In Viney v. 
Bignold, (1887) 20 QBD 172 it was 
held that the determination of the 
amount by arbitration was a condition 
precedent to the right to recover on 
the policy and if any action was 
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brought without an award obtained in 
an arbitration it was not maintainable. 
It should, however, be noticed that 
the language.of arbitration Clause 21 
in that case was wide enough to co- 
ver any dispute and from the facts 
stated in the judgment it is nowhere 
to be found that the dispute raised by 
the company was not covered by the 
arbitration clause. If the dispute. is 
such that can go to-arbitvation then 
no action or suit can be commenced 
without obtaining an award. But the 
condition of obtaining an award prior 
to any action or suit can never be 
attracted if. the dispute raised cannot 
be referred to arbitration and has got 
to be determined in a legal proceed- 
ing, The other case is the decision 
of the House of Lords in Caledonian 
Insurance Co. v. Andrew Gilmour; 
1893 AC 85. That was again a case 
of a comprehensive arbitration: clause 
and thus justifying the application of 
the Scott v. Avery clause. as a har to 
the maintainability of an action with- 
out an award. ole 


16. - In .O’eonnor v. Norwich 
Union Fire and Life Insurance Society, 
(1894) 2 Ir LR 723 the decision in the 
case of Viney v. Bignold (supra) was 
distinguished and the Scott’ v. Avery 
clause was héld to be inapplicable be- 
cause the dispute raised’ was not 
covered by the arbitration clause. 
Holmas, J. pointed out at’ page 728: 


“Now, if it was a term.-of the 
contract that a difference of this kind 
was to be. settled by arbitration, I 
should not hesitate to stay the action 
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But there is nc. provision in. the 
plaintiffs policy that such a contro- 
versy as has arisen is to be referred to 
arbitration. There is a carefully 
drawn - clause, by which it is agreed 
that the amount to be paid, as- dis- 
tinguished’ from liability to pay 
‘anything, is to be settled by arbitra- 
tors, and that no action can be: com- 
menced until they shall: have deter- 
mined such amount... One result of 
this clause may be.to render.two pro- 
ceedings necessary ‘where there is a 
dispute as to the amount of the. loss 
as well as a denial of all liability: 
but this ought not to be a ground. of 
complaint to either of the parties who 
have made it a term of the contract;” 


LAEE E E] 


A.L. R: 


E . a We agree with this. 

18. Mr. ‘Andley- placed. reli- 
ance upon paragraphs 1983 to 1986 at 
pages 964 and 965 of the Fifth edi- 
tion of Mac‘Gillivray on. Insurance | 
Law. On the basis of the ‘decision in 
Scott y. Avery, (1856) 25-LJ Ex: 308 
(supra) as also certain other decisions 
it is said in paragraph 1983: te 

“There is a rule of law that par- 
ties‘ cannot by’ their private contract 
oust the jurisdiction of the court; but 
it has been held that parties’ to a 
contract may nevertheless agree that 
no cause of action shall arise upon it 
until any matter in dispute between 
them shall have been determined by 
arbitration and then only upon the 
arbitrators’ award.” 

The discussion in paragraph’ 1986 re- 
lates to whether arbitration is a con- 
dition precedent or is merély a colla- 
teral agreement.” But’ the relevant 
paragraph which applies on all fours 
to the facts of the casei on hand, as 
pointed out by Mr. F. |S. _ Nariman, 
counsel for the appellant, is para- 
graph 1987 at page 966: ee OS eth 

“As a rule, where the amount of 
the loss:or damage is the only mat- 
ter which the parties refer to .arbi- 
tration, then if the insurers repudiate 
any liability on the polity there. is no 
obligation on the assured to arbitrate 
as to the amount before commencing 
an, action on the policy.” ~ 
To the same effect is. to be found the 
statement of the law at pages. 328 to 
332 in. the Fourth. edition of Welford 
and Otter-Barry’s Fire: Insurance. 


19, Following the decision- of 
the House of -Lords::in Jureidini’s 
case (1915) AC 499 (supra) a Bench 
of the Bombay High Court in : The 
Eagle Star and British. Dominions In- 
surance Co. v.. Dinanath, ILR 47 Bom 
509 = (AIR 1923 Bom 249) while in- 
terpreting an identical:.Clause 13 ‘said 
at p..521 (of ILR). = (at p....252 of 
ATR):. l ae aa ee 

“But in .Clause 13 there are-vari- 
ous contingencies’ set out . which - if 
established entitle thé insured to 
bring. an action without an award 
having been: made by arbitrators. 
One of these contingencies is,“if the 
claim be made and’ rejected”. which 
if established gives a right of action, 
the period of limitation provided for 
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the suit being fixed at three months 
from the date of. the rejection. While 
it is also provided that where arbl- 
tration takes place in pursuance of 
condition 18 of the policy, three 
month’s time should þe allowed for a 
suit to be brought after the award 
has been made. Therefore it is quite 
obvious that a right of action aceru- 
ed after the company rejected the 
claim. Naturally that question would 
have first to be decided by suit as 
under Clause 18 that question could 
never have been referred to arbilra- 
tion.” 

We approve the law so enunciated 
by the Bombay High Court. 

20. - Mr. Andley placed reliance 
upon some decisions of the High 
Courts in India in support of his 
contention. We briefly refer to 4 of 
them. In the Great American Insur- 
ance Co. Ltd. vi Bodh Raj, AIR 1953 
Punj 50 some observations by Harnam 
Singh, J. with whom Weston C. J. 


agreed in paragraph 16 do not seem. 


to be quite accurate although on facts 
as found in paragraph 17 the case 
was rightly decided. The decision of 
Falshaw, J. in Great American Insur- 
ance Co. Ltd. v. Dina Nath, AIR 1957 
Punj 152 again relates to the dispute 
which was held to have, on the facis 
of that case, fallen in the arbitracion 
clause. It would appear from the 
facts of-the case decided by Matkew, 
. J. in The Vanguard Fire and Gene- 
ral Insurance Co. Ltd., Madras v. N. 
R. Sreenivasa Iyer, AIR 1963 Ker 270 
that condition 7 of the policy was 


couched in a wide language so as to 


cover the dispute and the difference 
including the one as to liability, 
which arose between the parties. In 
such a situation on a consideration of 
various authorities including the one 
in the case of Viney v. Bignold, (1887) 
20 QBD 172 (supra) 
Judge said at page 275 column 1: 


“This: condition may either mean 
that the arbitrators have’ to deride 
the question whether there is any 
liability at all under the contract or 
that they have to decide the quantum 
of that liability. In either case an 
award by the arbitrators is a condi- 
tion precedent to any right ‘of action. 
There is no difference between a case 
where -the arbitrators have to decide 
the question of the liability itself and 
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the learned 
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a case where he has to decide the 
question of the quantum of that lia- 
bility. In both cases if the contract 
makes the decision of the arbitrators 
a condition precedent that has to be 
er before a suit can be institut- 
e a A 


‘21. In Charanjit Lal Sodhi v. 
Caledonian Insurance Co. Ltd., 1969 
Acc C. J. 12 (Delhi) a learned single 
Judge of the Delhi High Court seems 
to have gone wrong in treating the 
dispute raised by the insurer as one 
falling under the arbitration clause. 
The company had said that the in- 
sured had made a false claim, The 
learned Judge thought that even the 
restricted arbitration clause covering 
only the difference as to the amount 
of any loss or damage was “wide 
enough to include a case of some loss 
or damage as well as a case of no 
loss or damage. 


22. The two lines of cases 
clearly bear out the two distinct 
situations in law. A clause like the 
one in Scott v. Avery bars any action 
or suit if commenced for determina- 
tion of a dispute covered by the arbi- 
tration clause. But if on the other 
hand a dispute cropped up at the 
very outset which cannot be referred 
to arbitration as being not covered 
by the clause, then the Scott v. Avery 
clause is rendered inoperative’ and 
cannot be pleaded as a- bar to the 
maintainability of the legal action or 
suit for determination of the dispute 
which was outside the arbitration 
clause. f 


23.- We do not propose, as it 
is not necessary, to, decide whether 
the action commenced by respondent 
No. 1 uncer Section 20 of the Act for 
the filing of the arbitration agree-. 
ment and for appointment of arbitra- 
ters wes barred under Clause 19. of 
the policy. It has been repeatedly 
held that such a clause is not hit by 
Section 28 of the Contract Act and 
is valid: vide — The Baroda Spinning 
and Weaving Co. Ltd. v.. The Satya- 
narayar Marine and -Fire Insurance 
Co. Ltd., ILR 38 Bom 344 = (AIR 
1914 Bom 225 (2)); Dawood Tar Maho- 
med Bros. v. Queensland Insurance 
Co. Ltd., AIR 1949 Cal 390 and The 
Ruby. General Insurance Co, Ltd. v. 
The Bharat Bank Ltd, AIR 1950 
(East) Punj 352. Clause 19 has not 
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prescribed a period of 12 months for 
the filing of an application under 
Section 20 of the Act, There was no. 
limitation prescribed for the filing of 
such an application under the Indian 
Limitation Act, 1908 or, the Limita- 
won. Act, 1963. Article 181 ot the 
former did not govern such an appli- 
cation. The period of three years 
prescribed in Article 137 of the Acti 
of 1963 may be applicable to anap- 
plication under Section 20, Nor are 
we concerned in this case to decide 
whether the time taken by respon- 
dent No. 1 in prosecuting his appli- 
gation in Muzaffarnagar court could 
be excluded under See. 14(2} of the 
Limitation Act, 1963. Nor do we 
propose to decide whether the appli- 
cation under Section 20 could be de- 
feated on the ground of the extinc- 


tion of the liability of the company- 


under Clause 19. We may, however, 
observe in passing that in view of 
the decision of this Court in Wazir- 
chand Mahajan v, Union of India, 
(1967) 1 SCR 303 at p. 308. = (ATR 
1967. SC 990 at p. 993) ifthe difference 
which had arisen between the. parties 
wastheone to which the arbitration 
clause applied then the application 
under Section 2¢ of the Act could 
not be dismissed on the ground that 
‘the claim would not ultimately suc- 
ceed either .on -facts or in law. The 
matter. will have to be left for the 
decision’ of the arbitrator, 


that- the High Court is not right in 
its view. that respondent No. T's 
claim was not barred under Clause 
19 because of the provision of law 
contained in Section 37 (3) of the Act. 


24. But in this case on a care- 
ful consideration of the matter we 
have come to the definite conclusion 
that the difference which arose be- 
tween the parties on the company’s 
repudiation of the claim made by res- 
- pondent No. 1 was not one to which 
the arbitration clause applied and 
hence the arbitration agreement could 
mot be filed and no arbitrator could 
be appointed under Section 20 of the 
Act. Respondent No, 1 was ill-ad- 
vised to commence an action under 
Section 20 instead of instituting a suit 
within three months of the 
repudiation ¢o establish the company’s 
ability. 


` Sat Paul v. Delhi Administration y 


P. N. BHAGWATI AND 


evurt is untrammelled . 


Without 
any discussion we may just state. 


avoid the use of such 


unfavourable’, 


date ‘ of 


| 


i 
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23, - For the reasons stated 
above, we allow this (appeal, set 
aside the judgment and orders of the 
courts below and dismiss respondent 
No. t's application filed under Sec- 
tion 20 of the Act, Since he fails on 


technical grounds, in the circumstan~< >. 


eas of the case, we shall direct the 
Parties to pay and bear their own. 
eosts throughout, . 


Appeal allowed. 
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KARTA, JJ.) 
Sat Paul, Appellant A Delhi Ad- 
ministration, Respondent, 
Criminal Appsal No. 137 of il 
D/- 30-9-1975. i 
(A) Evidence Act 1872), Ss, 154 
and 155 — Scope — cretion of 
— I¢ is to be 
exercised liberally, | 
The diseretion conferred by S. 154. 
on the Court is unqualified and untram- 
melled and is apart from as question. 
of ‘hostility.’ Itis to be liberally exercis- 
ed whenever the court from the wit- 
ness’s demeanour, temper, attitude, 
hearing, or the tenor andi tendency of 
his answers, or from a perusal of his 
previous inconsistent statement, or 
otherwise, thinks that the prant. of 
such permission is expedient to ex- 
tract the truth and to do! justice. The 
grant of such permission does not 
amount fo an adjudication by the 


' court as to the veracity of the wit- 


mess, Therefore, in the order grant- 
ing such permission, itis preferable to 

expression, ` 
such as “declared hostile”, “declared 
the significance of 
which is still not free from the his- 
torical cobwebs which, in their wake 
bring a misleading legacy of confu- 
sion, and conflict that had so long 
vexed the English Courts. : 


‘Difference in English law point- 
ed out). | (Para 37) 


F(Cri. Appeal No. 151 of 1970, D/- 
9-3-19'71—Delhi.) | 
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(B) Evidence Act (1872), S. 145 
— Criminal trial — Cross-exantina- 
tien of his own witness by party — 
_ Evidentiary value.of such witness — 
Evidence camnot be discarded 28 a 
` whole, ea : 


| Even in a criminal prosecution 
‘when a witness is ‘cross-examined 
and contradicted with the leave — of 
the court by the party calling him, 
his evidence cannot, as a matter of 
law, be treated as washed off the re- 
cord altogether. 34 is for the Jadge 
of fact to consider in each case whe- 
ther as a result of such cross-exami- 
nation and contradiction, the witness 
stands thoroughly discredited or can 
still be believed in regard to a par 
of his testimony. If the Judge <inds 
‘that in the process, the credit of the 
witness has not ‘been completely 
shaken, he may, after reading and 
considering the evidence of the wit- 
mess, as a whole, with due - caution 
and care, accept, in the light of the 
other evidence on the record, that 
part of his testimony which he Ands 
te be creditworthy and act upon it 
if in a given case, the whole of the 
testimony of the witness is impugned, 
and in the process, the witness 
stands squarely and totally discradit- 
ed, the Judge should, as a matter of 
prudence, discard his evidence im 
toto, ATR 1931 Cal 401 (FB), AIR 
4827 Bom 561, ATR 1933 Mad 137, 
AIR 1940 Pat 289, AIR 1969 Pat. 415, 
ATR 1955 Raj 65, AIR 1941 Oudh 130, 
AIR 1955 NUC (Punj) 5715, ATR 1964 
Madh Pra 30, ATR 1965 Orissa 31, 
AIR 1966 Mys 248, 1951 Ker LÝ 
471, ATR 1953 J & K 41, Approved, 
AIR 1971 SC 1656, Ref (Pare 51} 


(1O Prevention of Corruption Aec? 
UAD, Sections 5 (2), 5 (00 (d) — Mo- 
tive — Appreciation of evidence — 
Accused a police officer — Prosecu- 
ton witmesses proved to be pimps and 
facing trial under Suppression of Im- 
moral Triffic in Women and Girls Aci 
— Ti could not be said that prosecu- 
tiom witmesses had mo motive to falsely 
implicate the aceused, AIR 1967 
Delhi 26 Explained. (1. Evidence Act 
(1872), Section 3 —~ Appreciation of 
evidence — Character of witnesses. 
2 Penal Code (1860), Section 161). 

. ~° {Para 20} 


Sat Pedi v. 


-D/- 9-3-1971 (Delhi), Reversed. 
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(D} Evidence Act (1872), Sem 
tion 3 — Appreciation of evidence — 
Trial under Prevention of Corruption 
Act — Interested witness. — Appre- 
ciation — Corroboration — Necessity — 
— Witnesses of poor moral fibre — 
Corroboration mecessary. 


There is no absolute rule that 
the evidence of an interested witness 
cannot be accepted without corrobo- 
ration, But where the witnesses 
have poor moral fibre and have to 
their discredit a load of bad: antece- 
dents which indicates their having 3 
possible motive to harm the accused 
who was an obstacle in their immo- 
ral activities, ib would be hazardous 
to accept the testimonies of such wit- 


nesses without corroboration on cru~ 


cial points from independent sources. 
ATR 1973 SC 492, Ref. (Para 23) 


(E} Criminal P. C. (1898), S. 162 
Proviso — Statement of witmesses 
recorded by police during investiga- 
tion — Cam be used only for contra- 
dicting witness — Cannot be used for 
seeking assurance for prosecution 
story. Cr, Appeal No. 151 of re 
dence Act (1872), S. 145.) (Para 54) 
Cases Referred: Chronological Paras 


AIR 1975 SC 1400 = 1975 Cri LJ 
1009 13, 28, 52 
ee re SC 1432 = ' 1975 Cri L 
13 

ATR 1973 SC 498 = * 1972 Cri LJ 1293 


13, 23 

AIR 1971 Sc 1656 = (1971) A SCR 

50 

(1970) Cri. Revn. No. 505 of 1968, 

D/- 7-4-1970 (Delhi) : 4 

ATR 1969 SC 17 = 1969 Cri LI 262 

12 

AIR 1969 Andh Pra 271 = 1968 Cri 

LJ 1016 43 

a 1968 Pat 415 = 19869 Cri LJ 
5 | 


7 , 47 
ATR 1967 Delhi 26 = 1967 Cri LJ 744 


10, 20 

ATR 1966 Mys 248 = 1966 Cri LJ 
1155 47 
ATR 1965 Orissa 31 = 1965 (1) Cri 
LJ 315 47 
AIR 1964 Madh Pra 30 = 1964 (1) 
Cri LJ 198 47 
ATR 1955 NUC (Puni) 5715 47 


AIR 1955 Raj 65 = ILR (1954) 4 Raj 
822 47 


Aco 
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AIR 1953 J & K 41 = 1953 Cri LJ 
=- 1719 47 
1951 Ker LT 471 47 
AIR 1941 Oudh 130 = 42 Cri LJ 

165 47 
AIR 1940 Pat 289 = ILR 19 Pat 369 


= 41 Cri LJ 919 47 
AIR 1933 Mad 137 = ILR 56 Mad 7 
47 


AIR 1931 Cal 401 = ILR 58 Cal 1404 


= 32 Cri LJ 768 (EB) 39, .44 
AIR 1930 Cal 276 = ILR 57 Cal 1266 
40 


AIR 1930 Pat 247 
31 Cri LJ 721 
AIR 1927 Bom 501 = 


= ILR 9 Pat 474 = 
| 42 
28 Cri LJ 1012 


AIR 1926 Cal 139 = 27 Cri LJ Fl 
AIR 1923 Cal 463 = 24 Cri LJ 18 
(1923) 17 Cri App Rep 77 ) - 
AIR 1922 PC 409 = 27 Cal WN 797 
AIR 1922 Cal 267 = 17 


34 Cal LJ 107 
40 


AIR 1921 Cal 677 = ILR 47 Cal 1043 


40 
(1910) 2 KB 496 = 79 LJ KB i 
(1858) 1 F & F 254 | 40 
(1859) 5 CB NS 786 = 141 ER a 
(1831) 18 Bing 57 = 131 ER pe 
| Mr. Frank Anshony, Sr. Advo- 
cate, (M/s. O. P, Soni and E, C 
Agarwala, Advocates with him), for 
Appellant; M/s. V. C. Mahajan and 
R. N. Sachthey Advocates, for Res- 
pondent. 
Judgment of the Court was de- 


livered by- 


SARKARIA, J.— This appeal by 
special leave is directed against a 
judgment of tne High Court of Delhi 
upholding the conviction and sentence 
of the appellant under Sec. 5 (2) 
resad with Sec. 5(1) (d) of the Pre- 
vention of Corruption Act and Sec- 
tion -161, Penal Ccde. The facts are 
these: 

2. čm 16-1-1970, Ramesh alias 
Kaka (PW 1), Mst. Maya (PW 2) and 
Jayna (PW 8) went to .the Railway 
Station to receive one Mst, Mumtaz, 
who was expected from Bombay by 
1.45 p m. train. Finding them loi- 
tering there, a constable of the Rail- 
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way police took them to the -appel- 
lant at the Railway (Police Post 
where he was posted asian Assistant 
Sub-Inspector. The appellant gave a 
beating to Ramesh and demanded an 
explanation as to why they had come 
to the Railway Station. Ramesh said 
that they had come to ‘receive one 
Mst. Mumtaz, who was expected from 
Bombay by train at about 1.45 P.M. 
The appellant questioned if Mumtaz 
was being brought to Delhi for pro- 
stitution. Ramesh and his compan- 
ions refuted the insinuation and in- 
formed the appellant that Mumtaz 
was a dancing girl and not a prosti- 
tute. The appellant then demanded 
a bribe of Rs. 100/- from Ramesh 
and party, warning that in the event 
of non-payment, they would be impli- 
cated in some case, Ramesh paid 
Rs. 30/- there ənd then to the ap- 
pellant. The latter insisted that they 
would not be released [unless 


they 
paid the balance of Rs. 70/-. 


rrr rr reat 





On ibe 
suggestion of the women, the appel- 
lant detained Ramesh but iet off the 
women with the direction to send 
the balance of Rs. 70/~.| Mst. Maya 
and Mst. Jayna returned to their re- 
sidence on G. B. Road anc informed 
Dal Chand (FW 7) all about the in- 
cident, Mst. Maya then handed over 
Rs. 70/- to Dal Chand for securing 
the release of Ramesh, | Dal Chand, 
instead, went to the office of the 
Anti-Corruption Police where Inspec- 
tor Paras Nath recorded, his state- 
ment, Ex. PW 3/A. The Inspector 
organized a raiding party. He sum- 
moned Surinder Nath (PW 3) and 
Sohan Pal Singh (PW 4), two clerks 
from the Sales-tax Office. The re- 
corded statement of Dal| Chand was 
then read out to Dal Chand, and 
was admitted to be correct by him in 
the presence and hearing of the 
Panch witnesses. Dal Chand. then 
produced seven currency notes of the 


denomination of Rs. 10/- each. The 
Jaspector treated those | notes with 
phenolphthalein powder, He de- 


monstrated to the witnesses how the 
fingers of a person touching a note 
treated with such powder would turn 
violet when dipped in a ie solution of 
The treated notes 
Chand 


should 


yere then returned to Dal 
with the direction | that whe 


hand over the same to the appellant, 


i 
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on-demand. The Panch witnesses 
were instructed to keep close to Dal 
Chand to witness the passing of the 
tainted notes, The 


headed -by Inspector Paras Nath in- 
cluding Dal Chand and the panch wit- 
nesses, then reached New Delhi Rail- 
way Station at about 5.25 p.m. Dal 
Chand and Sohan Pal Singh -were 
directed to go ahead, while the rest 
of the party. took up positions rear- 
by. Dal Chand and his companions 
found the appellant talking to some 
person just outside the Police ost. 
After a couple of minutes when the 
appellant was free from that talk, 
and was alone, Dal Chand approazhed 
him and said that he was the bro- 
ther of Ramesh (PW 1) and had been 
sent by the women to pay him Rupees 
70/~ for getting Ramesh released. 
The appellant first demanded Rupees 
100/- but later received Rs. 70/- 
from Dal Chand and put the currency 
notes in the left-side pocket of his 
pants which he was then wearing. 
The appellant then told Dal Chand 
to go away, and assured the latter 
that Ramesh would be released. The 
appellant then went into his room in 
the Police Post. Inspector Paras 
Nath and -party followed the appel- 
lant into the room. Inside, they 
found him sitting on a cot and Ra- 
mesh, PW, squatting on the door. 
The Inspector disclosed his identity 
and accused the. appellant of heving 
received a bribe. The appellant kept 
mum, The Inspector then recovered 
the currency notes, Exs. P1 tc P7, 
from the pocket of the pants which 
the appellant was then wearing. He 
compared the numbers of the notes 
with those noted in the memorardum 
PW 3/P. They tallied. Pointing to- 
wards Ramesh, the Inspector esked 
the appellant as to who he was. The 
appellant replied that he (Ramesh) 
bad been found loitering outside in 
suspicious circumstances and was 
brought for interrogation. The left- 
hand fingers of the appellant were 
then dipped in a solution of sodium 


carbonate which turned pink. After 
preparing the seizure memo and the 
raid report (PW 9/A), the Inspactor 
sent the ‘same to the Police Station 
for registrati on-.of the. ` fornial: First 
Information Report:.: B 
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3. After completing the inves- 
tigation and securing the necessary 
sanction for prosecution of the ap- 
pellant, he laid a charge-sheet 
against him in the court of the Spe- 
cial Judge, Delhi. 


(A, Examined under S, 342, 
Cr. P. C., the appellant denied the 
prosecution case, and gave this ver- 
sion of the occurrence: 


. "I left the Police Post at 4.15 
p.m. in uniform for patrol duty at 
the New Delhi Railway Station plat- 
forms because there is a heavy rush 
of trains at that time. I was sent: for 
by the Incharge Police Post through 
Dev Raj Constable. I came to the 
Police Post through an entrance to- 
wards the platform. At that time 
Incharge, Police Post was busy ina 
conversation on telephone. I was 
carrying a batton in my hand. I en- 
tered my room and placed the batton 
on the table. My room is hardly 
8’ x4r, Just at that time Inspec- 
tor Paras Nath came there and se- 
cured me near the door of my room. 
On a few occasions I did not oblige 
Inspector Paras Nath for getting seats 
reserved at the Railway: Station for 


his friends and relatives. He had’ 
strained relations with me, I know 
Dal Chand and Ramesh: . They are 


pimps. They often used to come to 
the Railway Station to Solicit cus- 
tomers who were. visitors to Delhi. 
On a number of occasions.i saw them 


accompanied by prostitutes of G. B.. - 


Road. I reprimanded .them several 
times not to frequent the Railway 
platforms in that manner, They were 
out to harm me. The. recovered 
pants was hanging on a peg in my 
room and it was removed from there 
by the Inspector. I was wearing my 
uniform. No proceedings of the type 
mentioned above took place in my 
room, I got confused on seeing the 
Anti-Corruption Staff. I was afraid 
that they might create trouble for 
my bail and therefore I did not resist 
or protest. I have served in the Po- 
lice Department for the last 19 
years and there is not a single ad- 
verse entry, major or minor in my 
service book, I am innocent.” 


5. “Th defence, the -appellant 
eran na five witnesses —-all mem- 
bers of. the .Police force, 


p dang 
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Head Constable Jabar Singh 
bw 1 testified on the basis of the 
Service record, that there was nota 
single adverse entry in the Charac- 
ter Roll ofthe appellant and that no 
less than 60 recommendation certificates 
Some of them accompanied by cash 
tewards were awarded to him since 


his joining the Police force on 7-6-— 


1951. Constable Sardar Singh, DW2, 
proved with reference to the official 
records brought oy him that Ramesh 
{DW 1) was convicted and fined on 
14-1-1966 by a Delhi Magistrate 
under Sec. 12 of the Gambling Act 
‘Constable Dev Raj, DW 3, of the 
Railway Police Fost was examined te 
show that at the time of occur- 
rence, the appellant was im police 
uniform and was not wearing 
the civilian iothes, imciuding the 
pants from which the tainted 
currency notes are alleged to have 
been recovered. He-testified tha: on 
16-1-1970 at. about 5:45 P. VL, the In- 
charge, Police Post directed the wit- 
ness to convey a message to the ap- 
pellant that he was wanted on . the 
telephone to receive a call from his 
sister from Kirti Nagar. According- 
ty, the witness. ‘went and conveyed the 
message to the appellant whe was. 
then in uniform, patrolling the Rail- 
way platform. . Constable Muharrar 
Sujan Singh, DW 4, produced the 
Daily Diary of the Police Post, con- 
taining entry No. 40, showing ‘that 
on 16-1-1970, the appellant had de- 
‘parted. from the Police Fost for- pat- 
rol duty at 415 P.M. He = stated 
that there was. a Standing Order ac- 
cording to which, all Police Officers 
going on. patrol were peremptorily 
required to go in uniform, 


7 Om Prakash Sahni DW 5, 


4s an important witness examined by 
the defence, He is a Sub-Inspector 
‘who, at the relevant time, was Ine 
charge of the Police Post of New 
Delhi Railway Station. His room in 
the Police Post is on one side of the 
verandah and that of the accused on 
the other side at a distance of hard- 
ly six feet. The dimensions of the 
room of the accused are 7? 26 and it 
has only one door which opens. into 
the verandah. DW 5 completely dis- 
counted the prosecution version, Ac- 
cording to him, on 16-1-1970, he was 
throughout present in his room from 
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I3@ P.M. to 5.55 P.M, | During this 
period he did not see any . stranger, 
or suspect in the room: at the accus- 
ed. The witness swore that between 
5.30 P.M. and 6 P.M, 1e@ «accused 
was on patrol duty. He | urther stat- 
ed that at about 5.45 PM, a tele- 
phone call was received) from the 
sister of the aceused from Kirti Na- 
gar, whereupon he sent Constable © 
Dev Raj to inform the accused about 
it In response to the message senh 
by the witness, Sap Pal accused, ia 
Police uniform came from the side of 
the Railway platform to the Post. At 
that time. the wiiness s  ebtenc- 
ing to another telephone message; 
consequently, the accused weni inte 
fis’ room. ‘The witness then lett for 
patrol duty, after telling | the accused 
about the telephone message 

8. The Eroseeution evidence 
which is the mainstay of the convie- 
tion of the appellant may be catalo— 
gued under these captions: i 

A. Direct evidence. | 

@} Demand of the ‘bribe, Tgi 


dence im regard to. this fact was giyen 
by Ramesh, PW 1, Mst. Maya, PW 2, 
and Mst, Jayna PW 8 

(ii) Passing ef taint eurrency 


notes, Pl to P7 to the Spina Byi- 
dence with regard! to this fack was 
given by Dal Chand (PW and 
inspector Paras: Nath, PW 9. 

(iii) Recovery of the tainted 
notes: from the person. af the aceusedl. 
Dal Chand, PW 7, and Inspector 
Paras Nath, PW 9, are the only wit- 
messes who have deposed to this: fach 


‘Por proof of this fact, support hag 


also Been sought. from the evidence of 
the hostile witnesses, PWs 3 and 4, 
B Circumstantial Evidence, 


fi) The circumstance that Ramesh — 
was found detained by the appellant: 







(ii) On being accused by the 
Inspector, that he had! obtained a 
bribe, the appellant kept mum ang 


did not protest. or refute! the accusa- 
tian. 


G, Tt may be noted at the out- 
get, that Surinder Nath, PW 3 and So- 


‘han Pal Singh PW 4, who were gup- 


posed to be independent Panch wit- 


messes of the trap, turned hostile to 


the prosecution and were thoroughiy 
eross-examined by the Public Prose-. 
cutor, with the leave of the court, te. 


| 
| 


19°74. 
impeach. their credit. Im cross-exa- 


mination, Surinder Nath, however, - 


said that when the Inspector accused 
the appellant of receiving a bribe, the 
latter kept mum. He further support- 
` ed the prosecution to the extent, that 
when the fingers and the pant-pozket 
ef the accused were dipped in a salu- 
fion of sodium carbonate, they turn- 
ed pink. -Excepting with regard to 
the reticence. of the accused on ‘the 
query made by the Inspector, Seban 
Pal Singh, who was supposed to have 
kept close company with Dal Chand, 
did mot support the prosecution at 

Hh. The learned trial Jcdge 
found that -“the complainant and 
party are “men of shady amd ques- 
fionable character” but, according fo 
"bhim, that was mo ground to discard 
their testimomy. Referring to certain 
observations of Dua J. in Ram Serug 
Singh v. The State, 1967 Cri LJ 744 
m= {ATR 1967 Delhi 26} he held that 


persons with such shady characteris-" 


tics fall easy victims to the illegal 
exploits of unserupulous and dishonest 
officers, The Judge was further of 
the opinion that the testimony of 
witness, Surindernath 

cannot be discarded 
straightway on account of his hav- 
ing been cross-examined by the Dro- 
secution. He rejected the defence 
version propounded by DWs 3 ard $ 
and concluded that the evidence given 
by the PWs, including Dal Chand, and 
Inspector Paras Nath, coupled with 
the ‘compelling’ cireumstantial evi- 
dence was sufficient to establish fhe 
passing of the tainted motes to fhe 
accused and the subsequent recovery 
of the same from him. ‘Calling in aid 
the presumption under Sec. 4 of the 


o Prevention of Corruption Act, he con- 


victed the appellant under Sec. 5 (2) 
read with Sec, 5(1) (d) of the Act and 
under S. 161, Penal Code. 


It. In appeal the High Court 
affirmed the findings of the . trial 
Court. In seeking support for the 
prosecution case from the evidenca of 
the hostile witnesses, it 
ahead of the trial court. 
Court sought assurance . 


statements of PWs 3 and 4, thus 


. “After a detailed reference to 
the evidence adduced in this case it 
becomes clear that PWs 3 and 4 in- 
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their statements under Sec. 161 (3), 
duly proved in terms of the proviso 
to Section 162 of the Code of Crimi- 
nal Procedure, did support the ver- 
sion which was given at the trial by. 
PWs 1, 7 and 9. If it were open to 
an aceused person to utilise the afore- 
mentioned proviso to urge that the 
contradictions point in a particular 
direction then it is equally open to 
the proserution to urge that the con- 
fradictions establish on the record 
that tha statement made earlier to 
which the statement made in court 
was contrary, was the one which was 
the correct statement.” 


Perhaps realising that in making use 
of the police statements it was going 
too far, the High Court then switch- 
ed over to fhe alternative argument: 


“Tt is mot only on the basis of 
the statements falling within the pur- 
view of the proviso to Sec. 162 that I 
am. coming to the conclusion thatthe 
prosecution has succeeded in proving 
its case. Even otherwise I am satisfied 
that Ramesh was kept in custody by 
the appellant whose. hands, when dip- 
ped in the sodium carbonate solution 
turned pink. The same was the re- 
sult when the pocket of Pants Exhi- 
bit P. 11, was dipped in the sodium 


carbonate solution.” 


12. Conceding that the testi- 
mony of the trap witnesses was ‘inte- 
rested” testimony, the High Court held 
that if was not correct to say that 
their evidence cannot, as a matter of” 
law, be accepted without corrobora- 
tion, . On this point, it referred to 
this Courts decision in. Dalpat Singh 
v. State of Rajasthan, ATR 1969 SC 
17, Ewen so, according to the High 
Court, the interested testimony of 
PWs 7 and 9 “received full corrobo- 
ration from PW 1”. The High Court 
summarily. brushed aside the defence 
yersion without adverting to tke de- 
fence evidence at all. 


` 43. - Mr.. Frank Anthony, the 
learned Counsel for the appellant 
contends (a)thatthe courts below er- 
red in law in using the reticence of 
the appellant as evidence against him. 
This silence amounted to a statement 
made to the police in the course of 
investigation, and as such, it was in- . 
admissible, being hit by Sec, 162, 
Cr, P. ©. (Reference has been made 


300 S.C. {[Prs. 18-151.. 


to Narasimham v. State, AIR 1969 
Andh Pra 271). In any case, this re- 
ticent conduct of the appellant was 
not indicative of his guilt; (b) that the 
courts below have erred in using a 
part of the testimony of the hostile 
witnesses in suppert of the prosecu- 
tion case. They had been fully cross- 
examined by the prosecution to im- 
peach their credit. and indeed their 
evidence stood thoroughly discredit- 
ed. (For this proposition reliance 
has been placed on a recent decision 
of this Court in Jagir Singh v. The 
State, AIR 1975 SC 1400); (ec) ‘that 
the High Court has erred in using the 
police statements cf P. Ws, 3 and 4 
for seeking assurance and corrobora- 
tion of the prosecution story. Such 
user is not permissible under the pro- 
viso to S. 162, Cr. P.C. (d) (i) that it 
was clear from the record that P. Ws 
1,2,7 and 8are persons of low moral 
character and were haunting the 
Railway Station in connection with 
their immoral trade, that the appellant 
was a stumbling block in the way of 
their immoral pursuits, and consequent- 
ly, these PWs., had a motive to false- 
ly implicate. the appellant, (ii) PW9,. 
who was an Inspector of Anti-Corrup- 
tion Police was also highly interested 
witness. His overzeal can be guaged 
from the fact that he investigated this 
offence under Section 161, Penal Code, 
although he was not duly empowered 
to do so. (iii) The evidence ofthese in- 
terested witnesses is replete with mate- 
rial discrepancies and, asa rule of pru- 
dence, could not, in the absence of 
corroboration from independent sour- 
ces, be accepted, particularly when it 
stood - sharply contradicted by the 
qualitatively better testimony of DWs 
3 and 5. (Reliance has been placed on 
R. P. Arora v. State of Punjab, AIR. 
1973 SC 498) (e) That the trial Court 
erred in law in invoking the presump~ 
tion under Section 4 of the Prevention 
of Corruption Act for convicting’ the 
appellant for an offence under Sec- 
tion 4 (2) read with Section 4 (1) (d) 
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of the Act. In support of this : argu-. 


ment. reference has heen made ` to 
Sita Ram v. State of Aoi AIR 
1975 SC 1432, 


14. AS ainet the — Mr. 
V:C. Mahajan, the learned. Counsel for 
the Respondent, submits that the evi- 
dence of the interested. witnesses has 


A.I. R. 


been accepted by the courts below 
and consequently this Court should 
not, in keeping with its practice, dis~- 
turb these concurrent findings of fact. 
It is. maintained that there is no rule 
of law, that the evidence of an inte- 
rested witness cannot be acted upon 
without corroboration, that, in any 
case, the evidence of PWs- 1, 7 and 9 © 
was sufficiently corrobor ted by: the 
circumstantial evidence consisting of. 
the conduct of the accused in keeping 
mum to the accusation. made by the 
Inspector, and by the factum of Ra- 
mesh’s detention by the appellant. 
The said conduct of the appellant, 
proceeds the argument, was relevant 
under Sec. 8. Evidence A : and was a 
definite pointer towards his guilt., 
Counsel has not tried tol support the 
use of. the police statements of PWs 3 
and 4 made by the High Court. His 
point is-that even without such sup- 
port, the evidence on record was suf- 
ficient to bring home the charges to 
the appellant. Counsel lhas further 
invited our attention to the copy of 
the judgment of the Delhi High Court 
in Criminal Revn. No. 505 of 1968 
(Raj Kumar v, State) delivered on. 
7-4-1970 (produced by the appellants 
side in this Court) wherein it is re- 
cited that all Inspectors lof Police in 
the Anti-Corruption - Branch of. the 
Delhi Administration have been authc- 

rised by an order dated -March ` 21, 
1968, passed under Sec. 5A (1) of ‘the 
Prevention of Corruption. Act, by the 
Administrator of the Union Territory 
of Delhi, to investigate offences under 
Sec, 5(1) (d) of this Act. According 
to Counsel the mere fact that the 
authority given to Inspector Paras 
Nath did not extend to investigation 
of offences~ under - Sec. | 161, Penal 
Code, would not vitiate| either the 
validity of the -trial or- the probaitvs 
value of his evidence.. Po ee 


15. Tt is true tha wesley 
as a matter of practice, | this Court 
does not review the evidence and ‘dis- 
turb concurrent findings ‘of fact un- 
less those findings are clearly unrea- 
sonable or are vitiated by an illega- 
lity, or material irregularity of proce. 
dure or are otherwise contrary to the 
fundamental principles of| natural jus- 
tice and fair-play. The instant case is 
one which falls within the exception: 
to this rule. As shall be- presently 
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discussed,. the courts below have 
adopted a basically wrong approach. 
They have not only used the state- 
ment of certain witnesses.in a man- 
ner which is manifestly improper or. 
impermissible under the law, but 
have also erred in accepting the testi- 
mony of the interested witnes- 
ses without : due . caution and 
corroboration, requisite in the peculiar 
circumstances of the case. It is tnere- 
fore, necessary to have another look 
at the evidence and the salient fea- 
tures of the case. 


16. We will begin with the 
evidence of the trap witnesses. They 
are Ramesh PW 1, Dal Chand, FW 7, 
and Tnspector Parasnath, PW 9. It 
cannot be gainsaid that all the -hree 
were concerned with the success of 
the trap, and, as such, were interest- 
ed witnesses. What the courts be- 
low appear to have failed to note is 
‘that qualitatively, the evidence of 
these witnesses, particularly P. Ws. 1 
and 7, was far inferior than the sesti- 
mony of an ordinary interested wit- 
ness. While the -trial court was :un- 
duly indulgent and modest in~a_low- 
ing these witnesses to pass under the 
euphemistic title of “questionable and 
shady” characters, the . High Court 
overlooked their antecedents . alsoge- 
ther. i , : ` ‘ 
. 17. Evasive denials‘ of Ramesh 
and ‘company’ notwithstanding, suffi- 
cient material has been brought on 
the record from which it is clearly 
discernible that PWs Ramesh and’ Dal 
Chand are pimps and they were 
haunting the Railway Station to soli- 
cit customers for Mst, Maya and Mst. 
Jayna. E 


18." | The facts which have been 
elicited from’ Ramesh and compary in 
cross~examination: are these: There 
is an “accommodation, ‘comprising ` of 
one Hall, and side-rooms ön `G. B. 
Road which.is known as the -Kotha 
(brothel) of Mest.: Maya. Mst. Jayna, 
Mst. Maya and one Mst. Lachmi rave 
been living together in these prəmi- 
ses for the previous 8 or 9 years. The 
rent of..these:- premises ‘for all the oc- 
cupants is being- paid by Mst. -Vaya. 
Mst. Lachmi is the mistress of Ra- 
mesh and the latter lives on her ‘pro- 
fessional’ income. Mst. Maya is the 
‘keep of- Dal Chand who. main-ains 
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her servant, Mst. Jayna, also. Ramesh 
also claims to be a servant of Mst. 
Maya. He also lives in the Kotha 
(vide Dal Chand PW 7). Dal Chand 
claimed that he was living separate- 
ly at Pahar Ganj. But he admitted 


that he has been frequently visiting 


the Kotha of Maya, and on the. day 
of occurrence, also, he was. there 
when,. according to the witness, Mst. 
Maya came and informed him about 
the demand of the bribe by the ap- 
pellant. Dal Chand. stated that Ra- 
mesh was only a brother by court- 
esy. He admitted. that Ramesh, Maya 
and Jayna were arrested by the Po- 
lice under the Suppression of Immo- 
ral Traffic Act, and the charge 
against him and Ramesh was that 
they were pimps and their women 
companions were carrying on the pro- 
fession of prostitution. He further 
admitted that in 1966, Mst. Maya was 
convicted under the said Act by a 
Delhi Magistrate, Ramesh and Maya 
both were being jointly prosecuted 
(on the date cf their examination) for 
an offence under the said Act. It is 
further ‘admitted (vide, Ramesh) that 
one Mst. Mumtaz, a dancing girl of 
Bombay, is their friend and she fre- 
quently comes and stays in the kotha 
of Mst. Maya.. Ramesh was convict- 
ed for an offence under the Gambling 
Act, also. : = *s 


- “19, Viewed against this back- 
ground, the suggestion made™by: the 
defence in cross-examination, to these 
witnesses, that they were loitering at 
the Railway Station to procure custo- 
mers for their immoral business, could 
not be saidto be devoid of substance. 
The purpose of their visit to the 
Railway: Station at that . busy hour, 
according to them, was to see Mst. 
Mumtaz:‘who was then expected to 
arrive from Bombay by train, This 
Mumtaz was not produced by the pro- 


‘secution; though she. was repeatedly 
summoned, “In the’ circumstances. the 


defence: version, that these persons 
were roaming there to hawk . their 
“wares”’.does not fall beyond the or- 
bit of : reasonable probability. The 
above circumstances further lend as+ 
surance to the ‘appellant’s ‘plea that 
he had on several occasions, previous- 
ly, reprimanded these witnesses - for 
visiting the Railway Station for im- 
moral trade. Even, according to the 
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prosecution, the. appellant had round- 
ad up Ramesh and party on the ac- 
cusation that they were soliciting 
customers for their immoral business. 
Dal Chand stated that on being 


questioned by Inspector Parasnath, - 


the appellant explained that since 
Ramesh was found loitering at the 
Railway Station in suspicious circum- 
stances, he had been brought for in- 
ferrogation, This explanation recel- 
ves confirmation from Ramesh who 
stated that the accused had question- 
ed him about the purpose of their 
wisit to the Railway Station, and 
when the witness told him that they 
had come to receive Mumtaz, the at- 
cused, mot being satisfied, asked whe- 
ther she was also being brought for 
prostitution. The appellant had aiso 
threatened to prosecute and put them 
behind the bars. si‘ eA 


_ 26, The courts below have he- 
lieved the word of these pimps and 
women of easy virtue, that the appel- 
lant did all this fo extort a bribe. 
The trial court with reference te 
certain observations of Dua J. im 
Ram Sarup’s case (1967 Cri LY 744 
Delhi) ibid, treated the “shady and 
questionable characteristics” of these 
witnesses as a point in favour of the 
prosecution. It argued that persons 
with such antecedents can be easily 
_ exploited by corrupt ‘police officers 
for extorting bribes. Thus, in a way, 
what was a stigma, was considered & 
badge of honour. We are, with res- 
pect, unable to appreciate this rea- 
soning,. The observations in Ram 
Sarup’s case, were not infended to lay 
down a rule of universal application. 
Indeed, for weighing evidence there 
can be no specific canon. No gene- 
ralisation is pessible in such matters. 
Each case has its own features and 
each witness his own peculiarities. 
Here was a police officer with an un= 


blemished record, rather an outstand-- 


jng record, of 19 years’ service. Such. 
an Officer would be least disposed to 
countenance pimping within his terri- 
torial jurisdiction. He must there- 
fore. have been an eye-sore. to them. 
it could not therefore be said that 
these witnesses haji no motive what- 
ever to falsely implicate the appel- 
jant. i 
~- 24. ‘Thus the conduct of the 
appellant im restraining Ramesh for 


H 
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interrogation, could be the innocent 
act of an honest and pi 





Police Officer. 


au Then ‘the evidence of 
these witnesses was replete with dis- 
crepancies, contradictions and impro- 
bable versions. PW stated that they 
were all taken by a Constable to a 
room and there the appellant gave 
him a beating. This was) in sharp 
conflict with the version of Mst, 
Jayna, that it was PW 1/ alone who 
was first rounded up by [the Cons- 
tasle, Again, PW 1 would have it be- 
lieved that he had Rs. 30/- in all 
with him which he. gave to the ap- 
pellant. This was sharply contradict- 
ed by Mst. Jayna, according to 
whom, it was Mst. Mayai— and not 
PW 1 — who had given this money 
to the appellant. In the context, it 
may be noted that apart from Rupees 
70/- in tainted notes the further sum 
of Rs. 30/~ was not recovered from 
the appellant or from - anywhere in 
the Police Post. The story of the ad- 
vance payment of Rs. 30/-, therefore, 
does not inspire confidence. Further, 
the conduct of the appellant in not 
releasing Ramesh forthwith even after- 
the alleged receipt of Rs, 70f- as gra- 
tification, was. not the natural conduct 
of a person whose demand for a bribe 
had been satisfied. Dal |Chand - has 
Said that the appellant did not, on 
receiving the amount, allow Ramesh 
to go away, but said that Dal Chand 
could go, and that Ramesh would be 
sent later. on. Ordinarily, such dis- 
erepancies and small improbabilities 
in the evidence of witnesses are not 
of much consequence. But when the 
witnesses are manifestly | disreputable 
persons, their testimony, before it 
can be acted upon, must pass, the 
test of severe scrutiny and in the pro- 
cess and in the context jof this case 
even minor infirmities .may assume 
importance. 


23. Tt is true tha there is no 
absolute rule that the evidence of an 


interested witness cannot be accept- 
ad without corroboration. But where 


the witnesses have poor; moral fibre 
and. have to their discredit a heavy 
load of bad antecedents, such as 
those of PWs 1, 2, 7 and 8, having 4 
possible motive to harm) the accused 
who was an obstacle in) the way of 


$ 


their immoral. activities, y would be 


i 
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hazardous to accept their testimony, 
in the absence of. corroboration on 
crucial ‘points from independent 
sources, If any authority is needed 
reference may be made to E PF. 
Arora v. State of Punjab, (ATR 1973 
SC 498) wherein this Court ruled 
that in a proper case, the Court should 
look for independent corroboration 
before convicting: the accused person 
on the evidence of trap witnesses. 


24. Well then, was such cor- 
roboration of the testimony of the 
interested witnesses forthcoming im 
the present case? In this connection, 
Mr, Mahaian referred to two circum- 
stances: (i) the detention of Ramesh 
and (ii) the conduct of the appellant 


in keeping mum to the charge that 


he had received a bribe. Both these 
circumstances were not of a determi- 
native tendency. Both were compat- 
ble with the innocence of the appel- 
lant. We have already discussed the 
first, and found that instead of ad- 
yancing the case for the prosecution, 
it lends assurance to the explanation 
- of the appellant that Ramesh had 
been brought for interrogation es he 
was roaming there in suspicious cir- 
cumstances, l 

25, As regards the reticence 
of the appellant on the query made by 
the Inspector, we do not think i 
necessary to burden this judgment 


with a discussion of the question - 


whether this conduct amounts to a 
statement made to a Police Officer in 
the course of investigation and. as 
such is hit by S. 162 of the Code of 
Criminal Procedure, Suffice it tc say 
that even on the assumption that ib 
was admissible as conduct — and 
not as a ‘statement -— under 
Sec. 8, Evidence Act, its probative 
value in the circumstances of this 
case would be almost nil. The appel- 
lant explained that he did not protest 
and resist out of fear, that the Inspec- 
tor might make matters worse for 
him, even for getting bail. ft 
would not be unusual even for an 
honest Officer to be frightened out 
of wits on being suddenly accused of 
bribe-taking by a superior Officer. - 


26. Thus, these two circum- 
stances do not lend any assurance to 
the testimony of the trap witnesses. 
‘Nor could such assurance be sought 


ware all terms of English Law, 


- Sat Paul v. Delhi Administration {Prs. 23-29A] &C. 303- 


trom the evidence rendered by Inspec~ 
tor Parasnath. True, that it has not 
been shown that he had any hostile 
‘animus against the appellant though 
such an allegation was made. Nor has 


“Ih been ‘shown. that he had long 


acquaintance or friendship with Dal 
Chand and party. But we cannot lose 
sight of the stark fact that he was an 


‘Inspector of the Anti-Corruption Staff 


of Police. He was the architect of the 
‘trap and the head of the raiding party. 
Although the power conferred on him 
under the order, dated 21-3-1968, by 
the Administrator of the Union Terri- 
tory of Delhi, did not extend to the 
investigation of an offence under Sec- 
kion 161. Penal Code, yet, with zeal 
Outrumning discretion, he went ahead 
with the execution of the trap and 


‘the investigation, Being deeply eon- 


cerned with the success of the case, 
he was also an interested ‘witness. 
Not being an independent ‘witness, 
his evidence could not furnish the 
kind of corroboration requisite in the 
Circumstances of the case. 


Bi. This takes us to the evi- 
dence of the independent ‘witnesses, 
P. Ws. 3 and 4, Both have not, in 
the main, supported the prosecution. 
‘With the leave of the court, the Pub- 
lic Prosecutor cross-examined and 
confronted them with their contradic~ 
tory statements which they had made 
to Inspector Parasnath during inves- 
tigation. The question is, could the 
court validly pick out tiny bits from 
their evidence and use the same te 
support the prosecution case? 


28, Relying on Jagir Singh v. 
State, (ATR 1975 SC 1400) ibid, Mr. 
Anthony submits that when a prose- 
cution witness, being hostile, ‘is Cross- 
examined by the Public Prosecutor 
with the leave of the Court, his en- 
tire evidence is te be discarded, as @ 
matter of law. 


25, Since this vexing question 
frequently arises, and the observya- 
tions made by this Court in Jagir 


‘Singh’s case (ibid) do not appear bo 


have been properly understood, it 
will be appropriate to clarify the Jaw 
on the point. - 


29.4, The terms “hostile wit- 
ness”, “adverse witness”, “unfavour~ 
able witness”, “unwilling witness” 


| 
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Common Law, if a witness exhibited 
manifest antipathy, by his demean- 
our, answers and attitude, to the 
‘cause of the party calling him, the 
party was not, as a general rule, 
permitted to contradict him with his 
previous. inconsistent statements, nor 
allowed to impeach -his credit by 
general evidence of bad character. 
This rule had its foundation on the 
theory that by calling the witness, a 
party represents him to the Court as 
worthy of credit, and if he afterwards 
attacks his general character for 
veracity, this is not only mala fides 
towards the Court, but, it “would en- 
able the party to destroy the witness 
if he spoke against him, and to make 
him a good witness if he spoke. for 
-him with the means in his hand of 
destroying his credit if he spoke 
against him” (see Best on Evidence, 
p. 630, 11th Edn.). This theory or 
assumption gave rise to a consider- 
able conflict of opinion as to whe- 
ther it was competent for a party to 
show that his own witness had made 
statements out of Court. inconsistent 
with the evidence given by him in 
court. The weight of .the ancient 
authority was in the negative. 


30. In support of the domin- 
ant view it was urged that to allow 
a party directly to discredit or con- 
tradict his own witness would tend to 
multiply issues and enable the party 
to get the naked statement of a wit- 
ness before the jury, operating in 
fact as substantive evidence, that this 
course would open the door wide 
open for collusion and dishonest con- 
Atrivance. 


31. As against this, the expon- 
ents of the rival view, that a party 
should be permitted to discredit of 
contradict his own witness who turns 
unfavourable to him argued that this 
course is necessary as a security 
against the contrivance of an artful 
witness, who otherwise might recom- 
mend himself to a party by the pro- 
mise of favourable evidence and after- 
wards by hostile evidence ruin his 
cause. It was reasoned further “that 
this is a question in which not only 
the interests of litigating parties are 
involved, but also the more important 
general interests of truth, in criminal 
‘as well asin civil proceedings, t that ‘the 
sends of justice are best attained by 


“hostile witness” and 


scrutinising evidence and) estimating 
its real value, and that in the admin- 
istration of criminal justice more 
especially, the exclusion of the proof 
o? contrary statements might be at- 


tended with the worst consequences”. 


allowing a free and il scope for 


Besides, it by no means [follows that 


the object-of a party in contradicting 
his own witness is to impeach his ver- 
acity, it may be to show the faulti- 
ness of his memory” (see Best, page 
631, 11th Edn.). | 


32. The rigidity of the rule 
prohibiting a party to discredit or 
contradict its own witness was to an 
extent relaxed by evolving the terms 
“unfavourable 
witness” and by attempting to draw 
a age ee between the two catego- 
ries. A “hostile witness? is describ- 
ed as one who is not desirous of tel- 
ling the truth at the instance of the 


‘party calling him, and an ‘unfavour- 


able witness’ is one called by a party 


to prove a particular fact.in issue or 
relevant to the issue who fails to 
prove such fact, or proves an oppo- 
site fact (see Cross on Evidence, 
p. 220, 4th Edn, - citing Stephen’s 


Digest of the Law of Evidence). 


33. In the case of an ‘un- 
favourable witness’, the party calling 
him was allowed to contradict him by 
producing evidence aliunde but the 
prohibition against cr osg-examination 
by means of leading questions or by 
contradicting him with this previous 
inconsistent statements or by asking 
questions with regard to his discre- 
Gitable past conduct or previous con- 
viction, continued. But in the case of 

a ‘hostile’ witness, the Judge could 
ail his examination-in-chief to be 
conducted in the manner of > cross- 
examination to the extent to which 
he considered necessary |in the inte- 
rests of justice. With the leave of 
the court, leading questions could be 
put to a hostile witness to test his 
memory and perception or his know- 
ledge of the facts to which he ‘was 
deposing. Even so, the party calling 


him, could not: question. him about 


his bad antecedents or previous. con- 
victions, nor could he produce. evi- 
dence to show ‘that the | veracity . of 
the witness was doubtful. But the 
Position as to whether ai previous in- 


-consistent statement could be. proved 


| 
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against a hostile witness, 


* Y 


as murky.as ever. 


34, To settle the law. with re- 
gard to this matter, Sec. 22 of the 
Common Law’ Procedure Act, 1854 
was enacted. It was originally ap- 
plicable to civil proceedings, but 
was since re-enacted in Sec. 3 of the 
Criminal Procedure Act, 1865 and ex- 
tended in identical terms to proceed- 
ings in criminal courts as well. 


35, Section 3 provides: 


“A party producing a witness 
shall not be allowed to impeach his 
credit by general evidence of bad 
character, but he may, in case the 
witness shall, in the opinion of the 
Judge, prove adverse, contradict him 


by other evidence, or by leave of the 
judge, prove that he has made at 
other times a statement inconsistent 
with his present testimony but þe- 
fore such last-mentioned proof can 
be given the circumstances of the 
supposed statement, sufficient to de- 
signate the particular occasion, must 
be mentioned to the witness, and he 
must be asked whether or not he has 
made such statement.” (Emphasis add- 
ed) ` 


36. The construction of these 
provisions, however, continued to 
cause difficulty, particularly in their 
application to .‘unfavourable’ witnes- 
ses. In Greenough v. Eccles, (1853) 5 
CBNS 786 these provisions were 
found so confusing that Cockkurn 
C. J. said that “there has been a 
great -blunder in the drawing of it, 
and on the part of those who adopt- 
ed it.” 


37. To steer clear of the con- 
troversy over the meaning of the 
-terms “hostile” witness, “adverse” 
witness, “unfavourable” witness which 
had given rise to considerable 4d-ffi- 
culty and conflict of opinion in Eng- 
land, the authors of the Indian Evi- 
dence Act, 1872 seem to have advi- 
sedly avoided the use of any of 
those terms so that, in India, the 
grant of permission to cross-e€xa~ 
mine his:own witness by a party is 
not: conditional on the witness being 
declared “adverse” or “hostile”. Whe- 


` rema:ned 


ther it be the grant of permission: 


under Sec, 142. to put leading ques- 
tions, or the leave under Section 154 
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to ask questions which might be put 
in cross-examination by the adverse 
party, the Indian Evidence Act lea- 
ves the matter entirely to the discre- 
tion. of the court (see the observa- 
tions of Sir Lawrence Jenkins in Bai- 
kuntha Nath v. Prasannamoyi), AIR 
1922 PC 409. The discretion confer- 
red by Section 154 on the court is 
unqualified and untrammelled, and is 
apart from any question of “hosti- 
lity”. It is to be liberally exercised 
whenever the court from the witnes- 
Se’s demeanour, temper, attitude, 
bearing, or the tenor and tendency of 
his answers, or from a perusal of his 
previous inconsistent statement, . or 
otherwise, thinks that the grant of 
such permission is expedient to ex- 
tract the truth and to do justice. The 


grant of such permission does not 
amount to an adjudication by the 
court as to the veracity of the wit- 


ness. Therefore, in the order grant- 
ing such permission, it is preferable 
to avoid the use of such expressions, 
such. as “declared hostile’, “declared 
unfavourable”, the significance of 
which is still not free from the “his- 
torical cobwebs which, in their wake 
bring a misleading legacy of confusion, 
and conflict that had so long vexed 
the English Courts.. 


38. It is important to note 
that the English statute differs 
materially from the law contained in 
the Indian Evidence Act in rezard to 
cross-examination and contradiction 
of his cwn witness by a party. Under 
the English Law, a party is not per- 
mitted to impeach the credit of his 
own witness by general evidence of 
his bad character, shady antecedents ` 
or previous conviction. In India, this can 
be done with the consent of the court 
under S. 155. Under the English Act 
of 1865. a party calling the witness, 
can “cross-examine” and contradict a 
witness in respect of his previous in- 
consistent statements with the leave 
of the court, only when the court con- 
siders the witness to be ‘adverse.’ As 
already noticed, no such condition has 
been laid:-down in Ss. 154 and 155 of 
the Indian Act and the grant of such 
leave has been left completely to the 
discretion of the Court, the exercise 
of which is not fettered by or depen- 
dent upon the “hostility” or “adver- 
seness” of the witness. In this respect, 
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the Indian Evidence Act is in advance 
of the English law. The Criminal Law 
Revision Committee of England in its 
lith Report, made recently, has re- 
commended the adoption of a moder- 
nised version of $. 3 of the. Criminal 
Procedure Act. 1865, allowing contra- 
diction of both unfavourable and hos- 
tile witnesses by other evidence with- 
out leave of the court, The Report 1s, 
however, still in favour of retention 
of the prohibition on a party’s im- 
peaching his-own witness by evidence 
of bad character. a 

' 39. The danger of importing, 
without due discernment, the prin- 
ciples enunciated in ancient English 
decisions, for, interpreting and ap- 
plying the Indian Evidence Act has 
been pointed out in several authorita- 
tive: pronouncements, In Prafulla 
Kumar Sarkar v. Emperor, ILR 58 
Cal 1404 = (AIR 1931 Cal 401) (FB) 
an eminent Chief Justice, Sir George 
Rankin cautioned, that “when we are 
invited to hark back to dicta deliver- 
ed by English Judges, however, emin- 
ent, in the first half of the nineteenth 
century, it is necessary to be careful 
lest principles be introduced which 
the Indian Legislature did not see fit 
to enact”. It was emphasised that 
these departures from English law 
twere taken either ‘to be Improve- 
ments in themselves or calculated to 
work better under Indian conditions’. 


40.- Unmindful of this sub- 
stantial difference between the Eng- 
lish Law and the Indian Law, on the 
subject, the Calcutta High Court in 
some of its- earlier decisions, imter- 
- preted and applied Sec, 154 with re- 
` ference to the meaning of the term 

“adverse” in the English Statute as 
construed in some English decisions 
' and enunciated the proposition that 
where a party calling a witness re- 
quests the court to declare him “hos- 
tile”, and with the . leave of the 
court eross-examines the witness, the 
latter’s evidence should be excluded 
altogether in criminal cases. This 
view proceeds on the doctrine enun- 


ciated by Campbell C. J. in the Eng- 


: v. Brine, (1858) 1. 1 
lish case, Faulkner ulous to assert that a (party 


F & F 254 that the object of cross- 
examination of his own witness by a 
. party is to discredit the witness in 
toto and to get rid of ‘his testimony 
altogether. Some of these decisions 


| 
| 
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in which this view was taken are: 
Luchiram Motilal v. Radha Charan; 
34 Cal LJ 107 = (AIR 1922 Cal 267): 
Emperor. v. Satyendra Kumar Dutt, 
AIR 1923 Cal 463; Surendra v.. Ranee 
Dassi, ILR 47 Cal 1043 = (AIR 1921 
Cal 677); Khijiruddin v. Emperor, 
AIR 1926 Cal 139 and Panchanan v. 


Emperor, ILR 57 Cal 1266 = (AIR 
1930 Cal 276). | 7 
4i. The fallacy | underlying 


this view stems from the assumption | 
that the only purpose of cross-exa- 
mination of a witness is to discredit 
him; it ignores the hard truth that an- 
other equally important object of 
cross-examination is to elicit admis- 


- sions of facts which would help. build 


the case of the cross-examiner., When 
a party with the leave of the court, 
confronts his witness with his previ- 
ous Inconsistent statement, he does 
so in the hope that the witness might 
revert to what he had stated previ- 
ously. If the departure from“ the 
prior statement is not deliberate . but 
is due to faulty memory or a- like 
cause, there is every possibility of 
the witness veering round to his. for- 
mer statement. Thus, showing faulti- 
ness of the memory in the case of 
such a witness would be another ob- 
ject of cross-examining and contra- — 
dicting him by a party | calling the 
witness, In short, the rule prohibit- 
ing a party to put questions’ in the 
manner of cross-examination or in a - 
leading form to his own witness is 
relaxed not because the witness -has 
already forfeited all right to” credit 
but because from his antipathétie at- 
titude or otherwise, the' court. feels 
that for doing justice, his evidence 
will be more fully given, the truth 
more effectively extricated and his 
credit more adequately tested. by 
questions put in a more pointed, . 
penetrating and searching way. ` 


. 42, Protesting against the old 
view of the Calcutta High Court, in 
Sohrai Sao v. Emperor, ILR~9 Pat. 474 
== (AIR 1930 Pat 247), Courtney :Terrell 
€. J. pointed out that the main pur- 
pose of cross-examination is :to ob- 
tain. admission, and it. would be ridi- 
_ @Yross~ 
examining a witriess is therefore pre- 
vented from relying.on admission and 
to hold that the fact that the wit- 
mess .is being: oo nse . implies 

i Bo“ F 
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an admission by the cross-exam-ner 
that all the witness’s statements are 
falsehood. : : 


43. The matter can be viewed 
yet from another angle. Section 154 
speaks of permitting a party to _put 
to his own witness “questions waich 
might be put in cross-examinaton - 
Tt is not necessarily tantamount to 
“cross-examining” the witress. 
‘Cross-examination’, strictly speasing 
means cross-examination by the ad- 
yerse party as distinct from the 
party calling the witness. (Section 
137, Evidence Act). That is why Sec- 
tion 154 uses the phrase — “put any 
questions to him which. might be put 
in cross-examination by the adv2rse 
party”. Therefore, neither the party 
calling him, nor the adverse partr is, 
in law, precluded from relying on 
any part of the statement of such & 
witness. 


44. The aforesaid decision: of 
the Calcutta High Court were over- 
ruled by a Full Bench in Prafulla Xu- 
mar Sarkar’s case (AIR 1931 Cal 401) 
(FB) (supra). After an exhaustive 
survey of case law, Rankin €C. J. who 
delivered the main judgment, neatly 
summed up the law at pages T228- 
1430- of the Report p. 407-408 of 
AIR): - 


fn my opinion, the fact that a 
witness is dealt with under Secion 
154 of the Evidence Act, even when 
under that section he is ‘cross-~<xa- 
. mined’ to credit, in no way warrants 
a direction to the jury that they are 
bound in law to place. no reliance on 
his evidence, or that the party who 
called and cross-examined him can 
take no advantage from any par: of 
his evidence. There is moreover no 
rule of law that if a jury thinks -hat 
a witness has been discredited on 
one point they may not give crediz to 
him on another. ‘The rule of law 15 
that it is for the jury to say.” 


l 45. = After answering in the 
negative, the three questions WZ, 
“whether the evidence of a witness 
treated as ‘hostile’ must be rejected 
in whole or in. part,. whether it must 


be rejected ‘so far it is in favou of. 


the party calling the. witness,. whe- 
ther it must be rejected so far. e3 itb 


`- is in favour of the opposite- party, 


- 


77)... But apart. from such 
. cases, which attract special principles, 


the learned Chief Justice proceeded: 


SO mee 
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l “the whole of the evidence so 
far as it affects both parties favour- 
ably or unfavourably must go to the 
jury for what it is worth ... 1... se aes 
Tf the previous statement is the de- 
position before - the committing 
Magistrate and if it is put in under 
Section 288, Criminal Procedure 
Code, so as to become evidence for 
all purposes, the jury may in effect 
be directed to choose between the 
two statements because. both § states 
ments are evidence of the facts stat- 
ed therein. But in other cases the 
jury may not be so directed, because 
prima facie the previous statement of 
the witness is not evidence at all 
against the accused of the truth of the 
facts stated therein. The proper direc- 
tion to the jury is that before rely~ 
ing on the evidence given by the wit- 
mess at the trial the jury should 
take into consideration the fact that 
he made the previous statement, buf 
they must not treat -the previous 
statement as being any evidence af 
all against the prisoner of the facts 
therein alleged. 


Suerves è betoog â atose opostos sescen esenes werkt 


In a criminal case, however, the pre- 
vious unsworn statement of a witness 
for the prosecution is not evidence 
against the accused of the truth ofthe 
facts stated therein save in very spe- 
cial circumstances, e. g., as corrobo- 
ration under Section 157 of his testi- 
mony in the witness-box on the con- 
ditions therein laid down. If the 
case be put of the previous statement 
having been made in the presence 
and hearing of the accused, this fact 
might under Section 8 alter the posi- 
tion; but the true view even then is 
not that the statement is evidence of 
the truth of what it contains, but 
that if the jury think that the conduct, 
silence or answer of the prisoner at 
the time amounted to an acceptance 
of the statement or some part of it, 
the jury may consider that accept- 
ance as an admission (The King v. 
Norton, Percy ‘William Adams, (1910) 
2 KB 496 and (1923) 17 Cri App Rep 
special 


the unsworn statement, so far as the 
maker in his evidence does not con- 


firm and repeat it, cannot be used at 


all against the accused as proof of 
the truth of. what it asserts.” ty 
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46. We are in respectful agree- 
ment with this enunciation. It is a 
correct exposition of the law on the 
point. 

47, The Bombay, Emperor v. 
Jehangir Cama, AIR 1927 Bom 501; 
Madras, Ammathayarammal v, . Offi- 
cial Assignee, ILR 56 Mad 7 = (AIR 
1933 Mad 137); Patna, Nebati v. Em- 
peror, ILR 19 Pat 369 = (AIR 1940 
Pat 289); Patna Sahdeo v. Bipti; AIR 
1969 Pat 415; Rajasthan, ILR (1954) 4 
Raj 822 = (AIR 1955 Raj 65), Oudh 
shyam Kumar v. Emperor AIR 1941 
Oudh 130; Punjab, AIR 1955 NUC 
(Punj) 5715; Madh Pra, AIR 1964 
Madh Pra 30; Or'ssa, In re Kalu 
Singh; Rema Naik v. State, ATR 1965 
Orissa 31; Mysore, AIR 1966 Mys 248; 
Kerala, 1951 Ker LT 471; Jammu & 
Kashmir, AIR 1953 J & K 41 Courts 
have also taken the same view, 

48. In the case of an unfavour- 
able witness, even in England the 
better opinion is that where a party 
contradicts his own witness on one 
part of his evidence, he does not 
thereby throw over all the witness’s 
evidence, though ‘ts value may be 
impaired in the eves of the court. 
(Halsbury, 3rd Edn. Vol. 15, Para 805). 

49, In Bradley v. Ricardo, 

(1831) 8 Bing 57 when it was urged 
as an objection that this would be 
giving credit to the witness on one 
point after he has been discredited 
on another, Tindal C. J. brushed it 
aside with the observation that “dif- 
ficulties of the seme kind occur in 
every cause where a jury has to de- 
cide on conflicting testimony’. 
——s«d5O. In Narayan Nathu Naik v. 
Maharashtra State, (1971) 1 SCR 133 
= (AIR 1971 SC 1656) the court ac- 
tually used the evidence of the pro=- 
` gecution witnesses who had partly re- 
siled from their previous statements, 
to the extent they supported the pro- 
secution, for corroborating the other 
witnesses, 

51. From the above conspec- 
tus, it emerges clear that even in a 
criminal prosecution when a witness 
is cross-examined and . contradicted 
with the Jeave of the court, by the 
party calling him, his evidence can- 
not, as a matter of law, be treated as 
washed off the record altogether.. It 
is for the Judge of fact to consider. 
in each case whether as a result. of 
such cross~examination and contradic- 


in toto. 


i 
J) ALR. 
tion, the witness stands| thoroughly 
discredited or can still be believed in 
regard to a part of his testimony. If 
the Judge finds that in the process, 
the credit of the witness has not 
heen completely shaken, he may, after 
reading and considering the evidence 
of the witness, as a whole, with due 
caution and care, accept, in the light 
of the other evidence on the record, 
that part of his testimony which he 
finds to be creditworthy and act 
upon it. If in a given case, the 
whole of the testimony of the witness 
is impugned, and in the process, the 
witness stands squarely and totally 
discrediated, the Judge his as mat- 





ter of prudence, discard | his evidence 


52. It was in the context of 
such a case, where, as a result of 
the cross-examination by the Public 
Prosecutor, the prosecution witness 
concerned stood discredited altogether, 
that this Court in Jagir Singh v. 
State, (AIR 1975 SC 1400) (supra), 
with the aforesaid rule of caution — 
which is not to be treated as a rule 
of law — in mind, said that the evi- 
dence of such a witness is to be re- 
jected en bloc. | 


53. In the light be the above 
principles, it will be seen that, in 
law, the part of the evidence of ‘the 
Panch witnesses who were thoroughly 
cross-examined and contradicted with - 
their inconsistent police statements by 
the Public Prosecutor, could be used 
or availed of by the prosecution to 
support its case. But as a matter of 
prudence, on the facts of the case, if 
would be hazardous to allow the 
prosecution to do so. These witnes~- 
ses contradicted substantially their 
previous statements and las a result of 
the cross-examination, their credit 
was substantially, if not) wholly, sha- 
ken, It was therefore,; not proper 
for the courts below to | pick out a 
sentence or two from their evidence 
and use the same to support the evi- 
dence of the trap ne 


54. Nor was the | High Court 
competent to use the statements of 
these witnesses recorded iby the police 
during investigation, for; seeking as- 
surance for the prosecution story. 
Such use of the police |statements is 
not permissible. Under the Proviso to 

} 
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Section 162, Cr. P. C. such statements 
can be used only for the purpose of 
contradicting a prosecution witness in 
the manner indicated in Section 145, 
Evidence Act, and for no other vur- 
pose, They-cannot be used for the 
purpose of seeking corroboration or 
assurance for the testimony of the 
witness in court. 


55. Thus the evidence of thèse 
interested witnesses of the trap re~ 
mains unconfirmed and uncorrobcrat- 
ed by any independent evidence, In 
the peculiar circumstances of the case, 
we think that it would be highly 
unsafe to convict the appellant on 
the basis of their testimony, particu- 
larly when P. Ws. 1, 7 and 8 are ber- 
sons of bad antecedents 
possible motive to see the accused re- 
moved permanently from the way of 
their immoral activity. 


- 56. It is pertinent to ‘mention 
here that the evidence of defence 
witnesses particularly that of D. Ws. 
3 and 5, was not successfully impeach- 
ed in cross-examination, The High 
Court has not touched their evidence 
at all. If the defence evidence were 
to be believed, at the material time, 
the appellant was in police uniform 
patrolling the Railway platform and 
he was not wearing the pants from 
the pocket of which the tainted ecur- 
rency notes are alleged to have keen 
recovered. According to the appellant 
these pants were hanging on a peg in 
his room, Therefore, the possibility of 
the tainted notes having been impian- 
ted by Dal Chand, who appears to us 
a person with wit more and scruoles 
less than the ordinary, cannot be <ul- 
ed out . 

57. For the foregoing reasons 
we would allow this appeal, accord 
the benefit of doubt to the’ appel_ant 
and acquit him of the charges level- 
led against him. l 

E. Appeal allowed. 
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AIR 1976 SUPREME COURT 309 
. (From: AIR 1973 Bom 249) 
A. ALAGIRISWAMI, P. K. GOSWAMI 
AND N. L. UNTWALIA, JJ. 


M/s. Paradise Industrial Corpn., 
Appellants v. M/s. Kiln Plastics Pro- 
ducts, Respondents. 


Civil Appeal No, 
D/- 29-9-1975, 


(A) Bombay Rents, Hotel and 
Lodging House Rates Control Act 
(1947), Sec. 11 (4) — Order to deposit 
arrears of rent Order directing 
that in default of deposit defences 
were to be struck off Validity. 
(AIR 1973 Bom 249, Reversed). 


On an application under S. 11 (4) 
by the landlord-plaintiff, a notice 
was issued to the defendants and an 
order was made requiring the defen- _ 
dants to deposit arrears of rent with- 
In a stipulated period and to continue 
to deposit monthly rent. It was fur- 
ther ordered that in default of the 
deposit the defences of the defendants 
were to be struck off and the. suit 
should be placed for ex parte orders 
on the date fixed. 


_ Held, the learned Judge of the 
High Court was wholly in error in 
holding that because of the form of 
the order (inasmuch as it used the 
words “defences to be struck off”), it 
was illegal and without jurisdiction. 
Moreover, the order itself did not 
order the defences to be struck off, 
it only fixed the date for striking 
out the defences. So, till the expiry 
of the period given by that order for 
the deposit of money, the question of 
striking out the defence did not arise 
nor was it in fact struck out. Fur- 
ther, it is See. 11 (4) and not Section 
12 (3) (b) that would apply. 

(Paras 4, 5) 


The phrase “defence struck off” 
or “defence struck out” is not un- 
known in the sphere of law. Indeed 
it finds a place in Order 11, Rule 21, 
C. P. C. The phrase is more advan- 
tageous to the defendant. Even 
when a defence is struck off the de- 
fendant is entitled to appear, cross- 
examine the plaintiff's witnesses and 
submit that even on the basis of the 


m etane te 


411 of 1973, 
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evidence on behalf of the’ plaintiff a 
decree cannot be passed against him, 
whereas if it is ordered in accordance 
with Section 11 (4) that he shall not 
be entitled to appear in or defend the 
suit except with fhe leave of the 
Court he is placed at a greater dis- 
advantage. The use of the phrase 
does. not in any way affect the sub- 
stance of the order. What the law 
contemplates is not adoption or use of 
a formula; it looks at the substance. 
AIR 1973 Bom 249, Reversed. 


F. S. Nariman, Sr. Advocate, (Mr. 
= B. R. Agarwala, Advocate of M/s. 
> Gagrat & Co.), for Appellants; Mrs. 
Urmila Kapoor and Miss. Kamlesh 
Bansal, Advocates, for Respondents. 

Judgment of the Court was de- 
livered by oe 

ALAGIRISWAMI, J.— This is an 
appeal against the judgment of. the 
High Court of Bombay in an applica- 
tion under Article 227 of the Consti- 
tution by which it not only set aside 
the ex parte decrees passed by the 
Court of Small Causes, Bombay in a 
suit for eviction and rent but dismiss- 
ed the suit itself. The facts are as 
follows: 


2. The appellants-plaintiffs 
filed a suit against. the defendants- 
respondents for recovery of possession 
of the property leased to them as 
also.rent and mesne profits in March 
1968. It was alleged that the defen- 


© dants were in arrears of rent from 


Ist March 1966 anid that the rent was 
Rs. 385/- a month. On 30 January 
1968 a notice to cuit was given to 
the defendants and the notice was 
‘served on ist February 1968. On 
20th February 1968 they filed an ap- 
- plication under Sec, 11 of the Bom- 
bay Rents, Hotel and Lodging House 
Rates Control Act, 1947 for fixation 
of standard rent: 
that the suit was filed in March 1968. 
On 23rd November 1968 the suit came 
up before a Judge of the Small Causes 
Court and after hearing the parties 
he -made an order requiring the de- 
fendants to deposit Rs. 13,090/-. as 
rent due up to the end of December 
1968 and interim standard 
Rs. 308/- per month to be paid begin- 
ning from February 15, 1969. It. was 
- further ordered that in. default of the 
defendants: depositing the’ amount: the 


(Para 4) - 


It was thereafter 


rent. of ~ 


plaintiffs were at liberty to follow 
the consequential remedy’ under Sec- 
tion 11 (4) of the Act. The defendants 
did not deposit the amount ordered 
by the Court and on 24th February 
1969 the plaintiffs applied to the. 
Court praying for a notice to be issu- | 
ed to the defendants to show cause 
why they should not deposit the ag- 
gregate amount of rent jand further 
rent of Rs. 385/- per month from lst 
August 1969 till the disposal of the 
suit. There was a further prayer 
that in default of the deposit of the 
amount the defences of the defen- 
dants may be ordered to bė struck 
off. Upon this application a notice 
was issued to the defendants and on 
2nd June 1969 an order! was made 
requiring the defendants | to deposit 
Rs. 14,607/- within one month and to 
continue fo deposit Rs. 308/-. per 
month in accordance with the earlier 
order, It was further ordered that 
in default of the deposit the defen- 
ces of the defendants were to be. 
struck off and that the ‘suit should | 
be placed for ex parte orders on 15th 
July 1969. The defendants failed to 
deposit arrears of rent and the suit 
came up for orders on! 15th July 
1969. The defendants were absent on 
that day and the suit was adjourned 
to 5th August 1969. On the 5th Au-~ 
gust the suit was again adjourned to 
6th and on that day an ex parte de- 
cree for possession, recovery of ar- 
rears of rent and costs! was passed. - 
However, on the 4th August the de- 
fendants had made- an| application 
stating that on proper caleulation the 
amount of- arrears of rent would 
come to Rs. 7065/- and! praying for 
extension of time for deposit of .this- 
amount. The defendants) were allow- 
ed to deposit the amount! without. pre- 
judice to the rights and contentions of 
the parties and notice was ordered to 
be issued to the plaintiffs. -The de- 
fendants deposited the amount but did 
not take out and serve the notice-on 
the plaintiffs and the notice was ulti- . 
mately discharged for want of prose- 
cution on 19th September, 1969. An- 
appeal was filed -before the Appellate 
Bench of the Small Causes Court 
against the ex parte decree and it 
was dismissed. On an application filed 
before the High Court a learned single 


‘Judge set aside the decree passed by | 


} 
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the Small Causes Court on 6th August 
1969 as also the decree passed by the 
Appellate Bench and- also dismissed 
the suit. _. > 


3. As far as we are able to 
see the only reason which persuaded 
the learned. Judge to come to this 
extraordinary conclusion was that 
under Sec. 11 (4) of the Act the only 
order that could be passed was an 
order directing, after fixing the inte- 
rim standard rent to be deposited 
within a particular time, ‘that if the 
tenant fails to comply with any order 
“made as aforesaid, within such time 
as may be allowed by it; he shal’ not 
be entitled to appear in or defend 
the suit except with leave of the 
Court, which leave may be granted 
- subject to such terms and condicions 
as the Court may specify’, and the 
section did not authorise the Court 
. to strike off the defences straight way. 
The learned Judge found it difficult 
to understand how the. Court could 
pass an order on June 2, 1969 as fol- 
lows: | 

“The defendant No. 2 to deposit 
the balance amount of Rs. 14,607/- 
in Court within a month and continue 
to deposit Rs. 308/- per month as per 
order passed by scrutiny Court in de- 
fault Notice absolute and defences to 
be struck off and suit be fixed for 
ex parte hearing, on 15th July T969. 
Defendant No. 2 to pay Rs. 30/- to 
the plaintiffs.” _ 

He therefore thought the order pass- 
ed by the Court on June 2, 1969 was 
illegal and without jurisdiction and 
every step that was taken by the 
Court subsequently must be ecnsi- 
dered to be without jurisdiction and 
ilegal. However, considering the 
question as to what was the proper 
order to be passed in the petition, the 
learned Judge thought as the dezen- 
dants had admittedly deposited by 
then all amounts as ordered by the 
Court previous to the order of June 
2, 1969 and also deposited the month- 
ly rent at the rate of Rs. 308/- ‘per 
-month the matter would fall urder 
Section 12 (3) (b) and the suit should 
be dismissed. . Ne 


4. We may -in order to fazni- 
tate the discussion set out the provi- 


sions of S. 11(4) of the Act: 


"(4). Where at any stage of a suit - 


for recovery of rent, whether witt. or 


without a claim for possession of the 
premises, the Court is satisfied that 
the tenant is withholding the rent on 


~- the ground that the rent is excessive 


and standard rent should be fixed, 
the Court shall, and in any other 
case if it appears to the Court that it 
is just and proper to make such an 
order the Court may, make an order 
directing the fenant to deposit in 
Court forthwith such amount of the 
rent as the Court considers to he 
reasonably due to the landlord, or at 
the option of the tenant an order 

ecting him to pay to the landlord 
such amount thereof as the Court.. 
may specify. The Court may further 
make an order directing the tenant 
to deposit in Court. Periodically, such 
amount as it considers proper as in- 
terim standard rent, or at the option 
of the tenant an order to pay to the 
landlord such amount thereof as the 
Court may specify. during the pen- 
dency of the suit. The Court may 
also direct that if the tenant fails to 
comply with any order made as 
aforesaid, within such time as may 
be allowed by it, he shall not be en- 
titled to appear in or defend the suit 
except with leave of the Court, 
which leave may be granted subject 
to such terms and conditions as the 
Court may specify.” 


The learned Judge of the Small Causes 
Court used the words “defences 
to be struck off’ and did not use the 
words “he shall not be entitled to ap- 
pear in or defend the suit except with 
leave of the Court, which leave may 
be granted subject to such terms and 
conditions as the Court may specify.” _ 
We are afraid the learned J udge of 

the High Court has missed the subs- 
tance and chased the shadow. ‘The 
words “striking out the defence” are 
very commonly used by lawyers. In- 
deed the application made on 94-9- 
1969 by the plaintiffs was for a direc- 
tion to order the defences of the de- 
fendants to be struck off in default of 
payment of the amount ordered by 
the Court. The phrase “defence struck 
off” or “defence struck out” is not un- 


_.Known in the sphere of law. Indeed 
-it finds a place in order XI, rulé 21 


of Civil P. C. 


“91, Where any party fails to 
comply with any order to answer in- 


: 
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terrogatories, or for discovery of ins- 
pection of documents, he shall, if a 
liable to have his suit- 


plaintiff, be 
dismissed for want of prosecution, and, 
if a defendant, to have his defence, if 
any, struck out, and to be placed in 
the same position as if he had not de- 
fended, and the party interrogating or 
seeking discovery or inspection may 
apply to the Court for an order to 
that effect, and an order may be made 
accordingly.” 


In effect, both mean the same thing. 
Nobody could have misunderstood 
what was meant, Indeed, one may 
even say that the phrase “the defence 
to be struck off” or “struck out” is 
more advantageous from the point of 
view of the defendants. Even when 
a defence is struck off the defendant 
is entitled to appear,. cross-examine 
the plaintiffs witnesses and submit 
that even on the basis of the evidence 
on behalf of the vlaintiff a decree 
cannot be passed against him, where- 
as if it is ordered in accordance with 
Section 11(4) that he shall not be 
entitled to appear in or defend the 
suit except with the leave of the 
Court he is placed at a greater dis- 
advantage, The use of the words ‘de- 
fence struck off’? does not in any way 
affect the substance of the order and 
the learned Judge of the High Court 
was wholly in error in holding that 
because of the form of the order 
passed on June 2, 1969 the order was 
illegal and without jurisdiction, The 
order squarely falls within Section 
11 (4). What the law contemplates is 
not adoption or use of a formula; it 
looks at the substance. The order is 
not therefore one without jurisdiction. 
It, is one which tne Judge was com- 
petent to make, Be it noted that the 
learned Judge does not hold that the 


amount ordered to be deposited by ` 


the defendants by the order dated 
2-6-1969 was wrong or that it could 
not have been ‘ordered at all. That 
order also fixed the interim standard 
. rent as contemplated by that section. 
That- section itself contemplates that 
the Court may order the deposit of 
such amount of the rent as the Court 
considers to be reasonably due to 
the landlord. Therefore, the order 
dated June 2, 1969 could not be held 
to be invalid on any ground whatso- 
ever; nor has it been held to be ille- 


‘the 5th and 6th of Aug 


fal on any ground other than that 
the words used were not the proper - 
ones, It is to be further noted that ` 
the order itself did not order the de- 
fences to be struck off, it only: fixed 
the 15th of July 1969 as |the date for 
Striking out the defences and to fix 
the suit for ex parte hearing. So, till 
the expiry of a month given by that 
order for the deposit of money the 
question of striking out the defence 
did not arise nor was it in fact struck 
out. On the date fixed | for striking 
out defences and fixing the date for 
ex parte hearing the defendants did 
not appear nor did they | appear on 

st when the 
suit was fixed for hearing. Though 
they were permitted to deposit Rupees 


7,000/- on their application dated 4th 


August 1969 they did not take any 
further steps and so the! notice was 
dismissed. The deposit] of Rupees 
7,000/- does not make any difference. 
to the decision in this case because 
it was allowed to be deposited with- 
cut prejudice to the rights and con- 
tentions. of the parties.| The defen- 
dants did not even apply: for setting 
aside the ex parte decree giving pro- 
per reasons for their non-appearance 
on the 5th and 6th August. They 
went on appeal against the ex parte 
decree. The Appellate Bench of the 
Small Causes Court could have de- 
cided the appeal only on the basis of E 
the material before it and the learn- 
ed Judge of the High Court did not 
rely upon any material whatsoever 
except the form of the order made on 
the 2nd June 1969 for | not merely 
setting aside the decrees but even 
dismissing the suit itself. The depo- 
sit of the money after the ex parte 
decree was passed wasi wholly irre- 
levant in considering whether the ex ` 
parte decree passed was a proper 
one and much more so whether the 
suit itself could be dismissed. 


5. We are unable to under- 
stand how the learned | Judge found 
it possible to bring the case within 
the provisions of Sec. 12/(3) (b) of the 
Act. The tenants did not pay either 
on the Ist day of the hearing of the 


suit or on or before me date the 
Court fixed. Indeed on proper con- 


struction of law it'is Section 11 (4) 


‘that: will apply. Section 12 (3) (b) 
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does not deal with a case like the 
‘ present. 


6. The appeal is, therefore, al- 


lowed. The judgment of the High 
Court is set aside and the decree of 
the Court of Small Causes dated Au- 
gust 6, 1969 as well as the appellate 
decree passed by the Court of Small 
Causes are restored. The respondents 
will pay the appellants’ costs. 
Appeal allowed. 
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(From: Bombay)* 
Y. V. CHANDRACHUD, R. S. SAR- 
KARIA AND A. C. GUPTA, JJ. 

M/s. Murarilal Mahabir Prasad 
and others, Appellants v. Shri'B. R. 
Vad and others, Respondents. 

Civil Appeal No. 1802 of 1970, 
D/- 5-9-1975. ; 

(A) Bombay Sales Tax Act (51 of 
1959), Ss. 18 and 19(3) — Bombay 
Sales Tax Act (3 of 1953), Ss. 26 (3) 
15 (1) — Assessment of dissolved firm 
on its predissolution turn-over is per- 
missible under both the Acts. (Majo- 
rity view). 

Majority View (Chandrachud and 
Sarkaria, JJ: Under the 3om- 
bay Sales Tax Acts of 1953 and 1959, 
a dissolved firm can be assessed or 
re-assessed to sales-tax in respect of 
its pre-dissolution turnover. 

(Paras 2€, 34) 


The imposition of such a liability 
is in keeping with the general scneme 
of the 1953 Act, the various provi- 
- sions of which show that the assess- 
ment of a dissolved firm is within the 
clear intendment of the statute.” 

(Para 26) 


The Act of 1959 presents nc dif- 
ficulty as its provisions are clearer 
than those of the 1953 Act. Section 
19.(3) of 1959 Act not only makes 
clear what was necessarily impliad in 
the 1953 Act, but it throws additional 
light on the true construction of the 
earlier law. One of the postulates of 
Section 19 (3) is that a dissolved firm 
could be assessed. under the 1953 


*(Mise. Petn. No. 564 of 1965, D/- 
8-12-1969—Bombay.) 
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goods. 
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Act. Such a postulate accords with 
the principle that if the legislatire 
provided for a charge of  sales-tax, 
it could not have intended to render 
that charge ineffective by permitting 
the partners to dissolve the firm, an 
easy enough thing to do. Nothing, 
in fact, would be easier to evade a 
tax liability than to declare that the 
firm, admittedly liable to pay tax, 
has been dissolved. Case law dis- 
cussed: Misc, Petn. 564 of 1965, D/- 
8-12-1969 (Bom.), Affirmed. 
(Paras 33, 34, 35, 36) 
Per Gupta, J. (dissenting): Nei- 
ther tae 1953 Act+nor the 1959 Act 
contains any provision permitting as- 
sessment or recovery proceedings be- 
ing taxen against a dissolved firm. 
(Para 50) 
The argument that under S. 15 
of the 1953 Act (similar to Section 
35 of the 1959 Act) it is permissible 
to proceed against a dissolved firm 
overlooks that the foundation of the 
Collector’s jurisdiction is the notice 
which must be served on the dealer 
before the Collector proceeds against 
him, and ‘dealer’ has been defined in 
the Act as a person who carries on 
the business of selling or buying 
In a case where the dealer. 
was a firm dissolved before the no- 
tice was issued, there is no person 
carrying on the business of selling 
or buying goods on whom the notice 
can be served. The question is not 
how and against whom the dues of a 
dissolved firm can be realised, but 
whether the firm as such can be pro- 
ceeded against after it has been dis- 


solved. (Para 48) 
S. 19(8) of the 1959 Act makes 
the erstwhile partners jointly and 


severally liable for the tax due from 
a dissolved firm but does not say 
that assessment or recovery proceed- 
ings may be initiated or continued 
against a firm as such even after its 
dissolution. (Para 49) 


A dissolved firm may be equated 
with a dead person; both cease to be 
assessable units. The apprehension 
that the firm may. be dissolved 
voluntarily in order to avoid liability 
shoulc not, make any difference in 
principle; a man who takes his own 
life is in no worse position than one 
who dies of a natural cause, so far 
as the tax dues are concerned. As 
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_ or avoidance of liability, it is up to 
the Legislature that created the lia- 
bility to prevent evasion. Section 19 
(3) of the 1959 Act which makes the 
erstwhile partners of a dissolved firm 


jointly and severally liable for the. 


tax (including any penalty) due from 
the firm, was obviously enacted with 
that purpose; but making the part- 
ners liable for the dues of a dissolv- 
ed firm does not méan that the dis- 
solved firm as such can be assessed. 


Case law discussed; Misc, Petn. No. - 


564 of 1965, D/- 8-12-1969 (Bom), 


Reversed. (Para 57) 

(B) Interpretation of Statutes — 
Fiscal statutes — Rule of strict cen- 
struction — Rule applied only toa 
taxing provision — It was not applic- 
able where provisions prescribe 
machinery for computation of tax 
are concerned. 


Per Chandrachud and _  Sarkaria, 
JJ.— The true implication of . the 
principle that a taxing statute must 
be construed strictly (viz. the subject 
is not to be taxed unless the charging 
provision clearly imposes the obliga- 
tion) is often misunderstood and the 
principle is unjustifiably extended be- 
yond the legitimate field of its ope- 
ration. -It does not apply where the 
Court is concerned with a provision 
which prescribes the machinery for 
‘the computation of tax and not with 
a charging provision of the Sales tax 
. Acts, In the latter case the rule is 
that that construction should be pre- 
ferred which makes the machinery 
workable: Case law discussed. 

sa (Paras 29, 30, 31, 32) 


Cases Referred: Chronological Paras 
1975 Tax LR 1509 = (1975) 35 STC 
148 (Mad) (FB) 37, 50 
AIR 1973 SC 927 = (1973) 1 SCC "442 
= 1973 Tax LR 595 27 
' ATR 1971 SC 2463 = (1971) 2 SCC 


. 570 = 1971 Tax LR 1756 28 
AIR 1969 SC 812 = (1969) 1 SCR 651 
f l 27 
(1968} 21 STC 263 = 1968`Jab LJ 97 


(SCY 13, 53 

: (19867) 19 STC 381 (SC) 13, 52 
AIR 1966 SC 1295 = (1966) 2 SCR 
. 457 10, 12, 13, 19, 50, 
51, 52, 53 

AIR 1965 SC 1358 = (1965) 1 ‘SCR 


700 
AIR 1963 SC 1062 = (1963) 3 SCR 
893 . 31, 55, a 


Murarilal v- B. R. Vad (Chandrachud J) 


A.I. R- 


AIR 1963 SC 1448 = (1963) 48 ITR 
(SC) 5 17 


- (1958) 9 ‘STC 683 (Bom) 44 


(1958) 9 STC 571 = 1958 Jab LJ 820 | 
13 


AIR 1957 SC 657 = SCR 837 


195 
27, 54 
AIR 1957 SC 664 = 1957 SCR 1141 


AIR 1955 SC 79 


59 


27, 94, 
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Mr. S.T. eae Sr, Advocate, (M/s. 
E. K. Shah, A. Cee Mahendra 
H. Gani and K. J. John, Advocates), 
for Appellants; Mr. M. C, Bhandare, 
Sr. Advocate, (M/s. Vazir Singh and 
M. N. Shroff, Advocates with him), 


for Respondents. 


The Judgments of | the Court 
were delivered by 

CHANDRACHUD, J. (on behalf 
of himself and Sarkaria J. (majority 
judgment) ):— The question’ which 
arises for decision in thi: appeal is 
whether under the Bombay | Sales 
Tax Act, 1953 and the Bombay Sales 


Tax Act, 1959 a dissolved firm ean 


be assessed or re-assessed|to sales-tax 
In respect of its pre-dissolution turn- 
over. 


2. The first appellant — M/s. 
Murarilal Mahabirprasad) — was a 
partnership firm constituted under a 
deed of partnership dated December 
3, 1953. It was doing business at 
30- Commercial Chambers, Masjid 
Bunder Road, Bombay, as importers, 
commission agents, indenting agents, 
del credere agents and financiers and 
also as wholesale dealers in colours, 
chemicals, dyes ete. The firm con= 
sisted of 5 partners: appellants 2 to 
5 and one other who died ‘in 1965. 
The firm was registered as a dealer 
under the Acts of 1953 and 1959. 


3. "Under diverse orders of as- 
sessment passed prior to its dissolu- 
tion, the firm was assessed. to sales- 
tax for the period July 1953 to March 
31, 1958, On November 10, 1960 the 
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Sales Tax Officer (VIII), Enferce- 
ment Branch, Bombay, seized certain 
documents from the firm’s office. 


Notices were issued to the firm rom 


time to time for attendance to ex- 
plain these documents. Over sixty 
meetings . took place between the 
firm’s representatives and the autkori- 
ties, at the end of which, two notices 
dated November 20, 1963 came tə be 
issued to the firm, By the firs: of 
these notices, the firm was asked to 
explain certain discrepancies in its 
books of account. The second no- 
tice was issued under Section 15 of 
the Act of 1953, by which the firm 
was asked to show cause why the 
assessment already made for the pe- 
riod 1-4-1957 to 31-3-1958 should not 
be re-opened on the ground that cer- 
tain sales were suppressed by the 
firm as a result of which a parf of 
its turnover had escaped assessment. 
' Respondent 1, the Sales Tax Officer 
(VIII), Enforcement Branch, Greater 
Bombay, fixed the hearing of the as- 
sessment proceeding on April 1, 1969 
but the firm requested by its letter 
dated April 3, for an adjournment 
till May on the ground that one of 
the partners had died suddenly in 
Delhi and that the other parwmers 
would be back in Bombay by May. 
On May 26, 1965 respondent add-ess- 
ed a notice to the firm stating that 
the hearing would be taken up from 
day to day from June 14, 1965 and 
that the partners should remain pre- 
sent at the hearings. 


4, There was considerable 
difficulty in serving the aforesaid 
notice, as another firm by the rame 
of M/s. Murarilal Balkrishna had. ap- 
parently started doing business at the 
place where the assessee firm was 
-= carrying on its business. Intimacions 
were sent to the registered address of 
the firm and an Inspector of the De- 
partment went personally to effec: the 
service. Eventually, on August 31, 
1965 respondent 1 passed ex. garte 
orders of re-assessment for the period 
1-4-1957 to 31-3-1958 and ex parte 
orders of assessment for the period 
1-4-1958 to 31-3-1961. The assessrnent 
of the firm for the period subsequent 
to 31-3-1958 was pending ever snee, 
as it had to await the result of inspec- 
tion of the incriminating docurrents 
seized from the firm’s office in Notem- 


' that the firm was dissolved 4 
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ber, 1950. On October 22, 1965 demand 
notices were pasted on the office of 
the firm at its Masjid Bunder Road 
address, M/s, Murarilal Balkrishna 
who -were doing business there are 
Said to have informed a partner of the 


firm that demand notices were so 
pasted. -> 


5. By the revised assessmen? 
order, respondent 1 held that for the 
period 1-4-1957 to 31-1-1958, the 
turnover of suppressed sales which 
had escaped assessment was Rupees 
41, 47,090, _He assessed on this turn- 
Over an additional tax of Rs. 1,95,582.47 
Respondent 1 found that for subse- 
quent periods also a large parh of 
the turnover was suppressed by the 
firm. On that footing, he assessed 
the sales tax for the period 1-4-1958 
to 31-3-1961, breaking up the period 
in four assessments. By the demand 
notices, the firm was called upon to 
pay a total tax of Rs. 6,70,969.96, in- 
clusive of the sales tax quantified in 
the revised assessment, The notices 
apprised the firm of its liability to 
pay penalty if the tax was not paid 
within the stated period. 


6 The assessment for the pe- 
riod 1-4-1957 to 31-12-1959 was made . 
under the Act of 1953. The tax due 
for this period comes to Rupees 
5,63,900 and odd. The assessment for 
the period 1-1-1960 to 31-3-1961 was * 
made under the Act of 1959 The ` 
tax due for this period comes to Ruy- 
pees 92,300 and odd. The firm. has 
filed appeals against. the aforesaid 
Orders, which are pending before 
the Assistant Commissioner, Sales 
Tax, Bombay. In view of those ap- 
peals the recovery proceedings wera 
Stayed by the appellate authority. 


i During the pendency of 
the assessment proceedings, no for- 


‘mal intimation appears to have been 


given by or on behalf of the firm to 
the assessing authority that the firm 
was dissolved. It was on December 
21, 1964 that in a letter written to 
respondent 1, one of the partners 
made a casual and fleeting reference 
to that fact: “you will also appreciate 
> fi years 
back”. It is however futile to pur- 
sue this line of inquiry because, on 
being called upon to produce the 
deed of dissolution, the partners did 
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produce deed showing that the firm 
was dissolved on May 20, 1962. Res- 
pondent 1 appears to have accepted 
the authenticity of the deed of disso- 
lution and in fact, acting upon it, the 
sales-tax authorities cancelled the re- 
gistration of the firm under the 
Sales Ttax Acts with effect from 
June 16, 1962. We cannot now go 
behind the position that the firm was 
dissolved on May 20, 1962. 


8. On November 24, 1965 the 
appellants filed a writ petition in the 
High Court of Bombay challenging 
the orders of re-assessment and as- 
sessment on various 
view of the fact that the appeals fil- 
ed by the firm before the Assistant 
Commissioner of Sales Tax were 
pending, the High Court did not de- 
cide the question whether the proce- 
dure prescribed by law was followed 
in the assessment proceedings and 
whether. the orders were justified on 
merits. The only question which the 
High Court considered was whether 
the impugned orders were without 
jurisdiction as having been passed 
. against a dissolved firm. By its judg- 
. ment dated December 8, 1969 the 
High Court rejected the contention of 
the firm and held that in view of 
the provisions contained in the Bom- 
bay Sales Tax Acts of 1953 and 1959, 
it was permissible to assess a dissolv- 
ed firm. The correctness of that 
finding is challenged by the appel- 
-lants in this appeal by special leave. 


9. The only question with 
which we are concerned in this appeal 
is whether the orders of re-assess- 
ment and assessment passed by res- 
pondent 1 are without jurisdiction by 
reason of the fact that the assessee 
firm was dissolved prior to the date 


on which those orders were passed. 
In fact, the very assessment and re-. 


assessment proceedings for the rele- 
vant years were commenced after the 
dissolution of the firm, The notice 
under which those proceedings were 
started is dated November 20, 1963 
while the firm. was dissolved on May 
20, 1962. We may mention that in a 
judgment to which we must imme- 
diately turn, this Court has taken 


the view that if under a statute a. 


dissolved firm cannot be ussessed to 
Sales Tax, it does not make any dif- 


grounds. In- 


E 
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ference whether the proceeding was 
initiated before or after ‘the dissolu- 
tion. . Thus, the true question for 
decision is whether a dissolved firm 
can be assessed or re-assessed under 
the Bombay Sales Tax Act, 1953 and 
the Bombay Sales Tax Act, 1959, 


10. A similar question came up 
for decision before this Court in 
State of Punjab v. M/s. Jullunder 
Vegetables Syndicate, (1966) 2 SCR 
497 = (AIR 1966 SC 1295). That was 
a case under the East Punjab Gene- 
ral Sales Tax Act, 1948. |The respon- 
dent firm therein was (assessed to 
sales tax in 1953 but that order was 
set aside for want of | jurisdiction. 
Fresh proceedings were then started 
for assessment but the firm was dis- 
solved before the commencement of 
those proceedings, The) firm was 
thereafter assessed and the order of 
the Sales-Tax Officer wads confirmed 
in further proceedings |with some 
modifications. On a reference the 
Punjab High Court set aside the as- 
sessment on the ground that the 
East Punjab General Sales-Tax Act, 
1948 did not provide for a machinery 
for assessing a dissolved firm in res- 
pect of its pre-dissolution turnover. 
The judgment of the High Court was 
confirmed by this Court. | | 


ti. Since the learned counsel 
for the appellants has relied heavily 
on the aforesaid decision! it is neces- ` 
sary to analyse it closely. The Court, 
speaking through Subba! Rao J., ob- 
served at the outset that ithe question 
as regards the validity of the assess- 
ment-depended upon the relevant 
provisions of the particular Act. On 
examining the relevant provisions, 
namely, Sections 2(d), 4(1), 7 (1), 
16 (b), 17 and Rule 40 the Court held 
that there was no provision in the 
statute expressly authorising the as- 
sessing authority to assess a dissolv- 
ed firm. The Court then proceeded 
to find whether such a power could 
be gathered by necessary implication 
from the other provisions of the Act 
and held in the negative. Thus, by 
reason of the language and scheme of 
the Punjab Act, a dissolved firm 
could not be assessed. Relying on 
Sec, 2(d) which defined ja dealer to 
include a firm, the Court held that 
though under the a law a 


| 
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firm was not a legal entity, the firm 
was an independent assessable unit 
for the purposes of the Punjab Act. 
If that be so, on dissolution, the firm 
ceased to be a legal entity and could 
not be assessed in the absence f a 
statutory provision permitting the as- 
sessment of a dissolved firm. The 
Court found that there was a lacuna 
in the Punjab Act of 1948 wnich 
was filled up later by an amendment 
‘but that amendment was not retros- 
pective, Finally, the Court touched 
upon the conflicting decisions of the 
High Courts on the point and obsarv~ 
ed that all of those decisions were 


over-burdened with the consequences - 


of a contrary construction on the in- 
cidence of taxation and also their 
mixing up the question of the statu- 
tory power of assessing a disso.ved 
firm with the liability of the partners 
to pay the tax so assessed on the 
firm before its dissolution. The rea- 
sons given by some of the High 
Courts in support of a contrary zon- 
clusion were rejected by this Court. 


12, The Jullunder Vegetables 
Syndicate case (AIR 1966 SC 1298) is 
a clear and direct authority for the 
following propositions: (1) A dissolv- 
ed firm cannot be assessed to sales 
tax unless the statute under waich 
the assessment is made authorises 
the assessment either expressly or by 
necessary implication; (2) If, by defi- 
nition, a firm is a dealer under an 
Act, it becomes a legal entity or an 
independent assessable unit for the 
purposes of that Act. If that be so, 
the firm ceases to be a legal ertity 
on dissolution and thereafter, on 
principle it cannot be assessed to 
sales tax unless the statute so aucho- 
rises expressly or by necessary impli- 
eation; (3) Neither a provision requir- 
ing a dealer to inform the authori- 
ties if it discontinues its business, nor 
a provision imposing a joint and seve- 
ral liability onthe dealer and its part- 
ners for the payment of tax, penalty 
or any other amount due under the 
Act or rules can be interpreted as 
conferring jurisdiction to assess a 
dissolved firm: (4) In Interpreting a 
fiscal statute the court cannot proeeed 
to make good the deficiencies, if any, 
in the statute: it shall interpret the 
statute as it stands and -in case of 
doubt, it shall interpret it in a man- 


lunder case. 
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ner favourable to the tax payer. The 
language of a taxing Act cannot be 
strained in order to hold a subject 
liable to tax. 


13. The decision in the Jull- 
under case (AIR 1966 SC 1295) was 
followed by this Court, without more, 
ie Khushi ee Behari Lal & Co. v. 

sessing Authority, Sangrur, (1967 
19 STC 381 (SC), and in Addition 
Tahsildar, Raipur v. Gendalal, (1968) 
21 STC 263 (SC). Khushi Ram’s case 
arose under the East Punjab General 
Sales Tax Act, 1948, the provisions 
of which were considered by this 
Court in the Jullunder case. Genda- 
lal’s case arose under the Central 
Provinces and Berar Sales Tax Act, 
1947. The court did not examine the 
provisions of that Act separately, pre- 
sumably because those provisions 
were considered by the M. P. High 
Court in Lalji v. Asst. Commr., Sales 
tax, Raipur, (1958) 9 STC 571 (Madh 
Pra) and the decision of the Madhya 
Pradesh High Court was expressly 
disapproved by this Court in the Jul- 
l The Madhya Pradesh 
High Court had relied upon Section 
17 of the C. P. and Berar Sales Tax 
Act, corresponding to Section 16 (b) 
of the East Punjab Act, to sustain the 
continuity of the firm as a legal en- 
tity until information of dissolution 
was given to the prescribed authority. 
No other provision of the C. P. Act, 
apart from Section 17, appears to 
have been canvassed before this Court 
in support of the argument that it 
was permissible under that Act to 
assess a dissolved firm. 


14. Applying the ratio in the 
Jullunder case we must examine the 
provisions of the two Bombay Acts in 
order to find whether those provi- 
sions, expressly or by necessary im- 
plication, authorise the assessment ef 
a dissolved firm. 


ee 653 Turning first to the Act 
of 1953, Section 2 (6) of that Act de- 
fines a ‘dealer’, in so far as relevant, 
to mean any ‘person’ who carries on 
the business of selling or buying 
goods. This definition does not by 
itself make the firm a distinct assess- 
able entity and the position obtaining 
under the general law. that a firm is 
but compendious name for the part- 
ners who compose it remains out- 


318 S.C, IPrs. 15-19] Murarilal v. B. R. Vad (Chandrachud J) 


standing. But Section 3(35) of the- 
1904. 
“any 


‘Bombay General Clauses Act, 
defines ‘person’ as including 
company or association or body of 
‘individuals, whether incorporated or 
not’. The provisions of the Bombay 
General Clauses Act apply to the in- 
terpretation of the Bombay Acts un- 
less there is anything repugnant in 
the subject or context of the Act 
under review, There is no such re- 
pugnancy and therefore the word ‘per- 
son’ in Section 2 (6) of the Act of 1953 
must be taken to include a ‘body. of 
individuals’ that a firm is. Not only 
is there nothing in the Act of 1953 
which is repugnant to the notion that 
the firm could be a dealer, but Sec- 
tion 24 of that Act furnishes a strong 
indication for saying that the framers 
of the Act intended to recognise 
firms: as a legal entity. That section 
provides that every dealer who is 
liable to pay the tax and who is an 
undivided Hindu family, an associa- 
tion or a club, society, firm or com- 
pany, shall send to the prescribed 
- authority a declaration stating the 
name of the person who shall be 
deemed to be the manager of such 
dealer’s business. Section 24 would 
be meaningless in its reference to a 
‘firm’, unless the fundamental as- 
sumption of the provision was that a 
firm as distinct from its partners is 
an independent assessable entity. That 
assumption is made good by the oe 
bined operation of Section 2 (6) - 

` the Act of 1953 and Section 3 (35) = 
the Bombay General Clauses Act. 


16. Since the Act of 1953 con- 
siders a partnership firm to be a le- 
gal entity, on the dissolution of the 
firm its legal personality would cease 
to exist. On the firm ceasing to have 


existence in the eye of law, there 


can be no assessment of the firm as 
- such for, in the absence of an express 
statutory provision: or a clear statu- 
tory intendment, a dead person can- 
not be assessed. 


17. Section 2(2) of the Tn- 


come-tax Act, 1922 defined an asses- 
see as “a person by whom income-tax 


is payable”. The Bombay High Court, 
in Ellis C. Reid v. Commr., of In- 
come-tax, (1930) 5 ITC-100 =. (AIR 


1933 Bom 333) held that the defini- 


tion in- terms applied to. living per- 
sons only, that the treasury had no 
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power to tax without the express 
permission of the legislature and 
therefore if an assessee failed to 
make a return of his income ` under 
Section 22(2), the income-tax officer 
had no power to make an assessment 
under Section 23 (4) after the asses- 
see’s death. Seeing that] originally, 
in the Income-tax Act, | 1922 there 
was no reference to the decease of a 
person on whom the tax was charg- 
ed, the learned Chief J ustice observ- 
ed: “It. must have been present to 
the mind of the legislature that 
whatever privileges the | payment of 
income-tax may confer, the privilege 
of immortality is not amongst them”, 
and that it was very difficult fo as- 
sume that the omission in the Act as 
regards the power to tax a dead as- 
S2sseé was unintentional, | Section 24B 
which -was introduced in the Income-- 
tax Act, 1922 to remove the lacuna 
Pointed. out in the Bombay judgment 
extends the legal personality of a de- 
ceased assessee for the duration of a 
previous year, so that income receiv- 
ed by an assessee during the previ- 
cus year and the income’ received by 

heirs and legal representatives 
after his death but in the previous 
year can be brought to tax after his 
death. In: Comimr. of | Income-tax, 
Bombay City v. Amarchand N. 
Shroff, (1963). 48 ITR (SC) 59 = 
(AIR 1963 SC .1448) this ‘ek ob- 
served that the individhal assessee 
under the Income-tax Act has ordi- 
narily to be a living: person, that 
there can normally be no assessment 
of a person after his legal personality 
ceases and that, apart from Section 
24B, no assessment could be made 
con a dead person. ; 


18. We must therefore pro- 
ceed on the- basis that the first ap- 
pellant firm was an independent as- 
sessable entity under e Act of 1953 
and that on its dissolution on May 
20, 1962 its legal personality ceased 
to have existence, Is there then any 
provision in the 1953 Act which per- - 
rits or contemplates the assessment 
of a firm . after its dissolution? If 
not, the general rule would apply 
that a dead person cannot be assess- 
ed. 


| 


19. it is . plausible that a diss 
tinction L OuRAE to be made between 
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the death of an individual and _ the 
dissolution of a firm, Human beings, 
as assessees, are not generally knewn 
to court death to evade taxes. Death, 
normally, is not volitional and it is 
understandable that on the death of 


an individual, his liability to be as- 


sessed to tax should come to an end 
unless the statute provides to the 
contrary, With firms it is different, 
because a firm which incurs ducing 
its existence a Hability to pay saes- 
tax may, with a little ingenuity, evade 
its liability by the voluntary ac: of 
dissolution. The dissolution of a 
firm could therefore be viewed dif- 
ferently from the death of an indi- 
dual and the partners could be denied 
the advantage of their own wrong. 
But we do not want to strike this 
new path because the Jullunder case 
(AIR 1966 SC 1295) and the two cases 
which follow it have likened the dis- 


solution of a firm to the death of an. 


individual. Let us therefore proceed 
to examine the other provisions of 
the 1953 Act. 


20. Section 5 of the 1953 Act 
provides that. every dealer whose 
turnover exceeds the limits therein 
mentioned shall be liable to pay 
sales-tax. Sub-section (3) of Section 
5 says that every dealer who has 
thus become liable to pay the tax 
“shall continue to be so liable until 
cancellation of his registration urder 
sub-section (6) of Section 11. and 
upon such cancellation his liability to 
pay the tax shall cease”, This provi- 
sion shows that if a firm has incurred 
the liability to pay sales-tax, that lia- 
bility continues until the cancellacion 
of the registration. There may ke a 
hiatus between the dissolution of the 
firm and the cancellation of its rezis- 
tration and during this interregrum 
the liability of the firm is expressly 
kept alive by the statute. Under Sec- 
‘tion 11(6), the prescribed authority 
has to cancel the registration with ef- 
fect from the prescribed date if, 
inter alia, the business in respec of 
which a certificate has been grarted 
under Section 11 has been discontinu- 
ed or transferred. On being satistied 
that the business has been discontmu- 


ed or transferred, the authority con- . 


cerned has undoubtedly to cancel the 
registration but the obligation to can- 
cel the registration would arise not on 
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the statementcof an assessee that the 
business has been discontinued or 


transferred but on the ‘satisfaction of 


the authority that this is truly so. 
oy other words, by virtue of Section 

D (3), the mere fact of dissclutior does 
not by itself bring to an end the 
firm’s Eability to be taxed. 


2i. Section 15 (1) of the 1953 
Act has an important bearing oh the 
question under consideration. That 
section reads thus: 


“15. (1) If in consequence of any 
information which has come into his 
possession the Collector is satisfied 
that any turnover in respect of sales 
or purchases of any goods chargeable 
to the tax has escaped assessment in 
any year or has been under assessed 
or assessed at a lower rate or any de- 
ductions have . been wrongly made 
therefrom, the Collector may, in any 
case where such turnover has escaped © 
assessment or has been under-assess- 
ed or assessed at a lower rate for the 
reason that the provisions of sub- 
section (1) of Section 2 of the Bom- 
bay Sales Tax. (Validating Provisions) 
Act, 1957 were not then enacted, at 
any time, within eight years, and in 
any case where he has reason to be- 
lieve that the dealer has concealed 
the particulars of such sales or pur- 
chases or has knowingly furnished 
incorrect returns. at any time within 
eight years and in any other case, at 
any time within five years of the end 
of that year, serve on the dealer 
liable to pay the-tax in respect of 
such turnover a notice containing ail or 
any of the requirements which may be 
included in a notice under sub-s. (3) 
of Sec, 14 and may proceed to as- 
sess or re-assess the amount of the 
tax due- from such dealer and the 
provisions of this Act shall apply ac- 
cordingly as if the notice were a ne- 
tice served -under that sub-section: 


Provided that the amount of the 


‘tax shall be assessed after making the 


deductions permitted from time -to 
time under the Bombay Sales "Tax 
Act, 1946. the Bombay Sales Tax 
(No. 2) Ordinance 1952; and this Act, 
as the case may be, at the rates at 
which it would have been assessed 
had the turnover not escaped assess- 
ment or full Seament as the ease 
Ai þe: 
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Provided further that where in 


respect of such turnover or deduction, 
as the case may be, an order has al- 


ready been passed under Section 30 
or Section 31. the Collector shall 
make a report to the appropriate ap- 
pellate or revising authority, as the 
case may be. which shall thereupon 
after giving the dealer concerned a 
reasonable opportunity of being heard, 
pass such order as it deems fit.’’- 
This provision leaves no doubt that 
the dissolution of a firm cannot ope- 
rate as a bar to a fresh assessment of 
the turnover which had . escaped as- 
sessment, provided that the action 
contemplated therzin is taken within 
the specified period. In substance, 
Section 15 (1) provides that if the 
Colléctor is satisfied that any turn- 
over has escaped assessment or 

- been under-assessed or assessed at a 
lower rate or any deductions have 
been wrongly made therefrom, he 
can after serving a notice on the as- 
sessee proceed to assess or re-assess 
the amount of the tax due from him. 
It is a clear and necessary implication 
of Section 15(1) that even a dissolv- 
ed firm can be assessed or re-assessed 
within the period mentioned therein. 
The dissolution cannot operate as a 
bar to the exercise by the Collector of 
his power to re-open an assessment 
and indeed it is difficult to conceive 
that in matters as.vital to the adminis- 
tration of sales-tax as the assessment 
of suppressed turnovers, the legisla- 
lature could have contemplated that 
the liability to re-assessment could 
be avoided by the erring firm by the 
simple expedient of winding up its 
affairs. 


22, Section 15 (1) contains an 


important clause that action there- 
under can be taken by the Collector 
after giving a notice to the assessee 
under Section 14(3) of the Act with- 
in the prescribed period. Once such 
a notice is given, the Collector gets 
' the jurisdiction tc assess or re-assess 


the amount of tax due from the dea-. 


jer and all the provisions of the Act 
“shall apply accordingly as if the no- 
tice were a notice served under” 
Section 14(3). Section 14(3) speaks 
_of the power of the Collector to as- 
sess the amount cf tax due from ‘the 
dealer after giving notice to him, if 
the Collector is not satisfied that the 


returns furnished are correct and com- 
plete. The jurisdiction to assess -or 
re-assess which is conferred by Sec- 
tion 15(1) is thus equated with the 
original jurisdiction to assess. the. dea~ 
ler under Section 14. By this method, 
the continuity of the legal personality 


‘of the assessee is maintained in order 


to enable the assessment of turnover 
which has escaped assessment, It is 
no answer to a notice under Sec. 15 
that the partners having dissolved 
the firm, the assessment cannot be re- 
opened, It puts a premium on one’s 
credulity to accept that having creat- 
ed a special jurisdiction to assess or 
re-assess an escaped t rnover, the 
legislature permitted that salutary 
jurisdiction to be defeated by the de- 
wice of dissolution. The! argument of 
the appellants really comes to this; 
suppress the turnover, evade the sale- 
tex, dissolve the firm pe earn your 


treedom from taxation. 


f 
} 


23. Importantly, | the notice 
dated November 21, 1963 for re-open- 
ing the assessment for the period 1-4- 
1957 to 31-3-1958 was served on the 
firm under Section 15. On re-assess~ 
ment, the firm was assessed to a sales- 
tax of Rs. 1,95,582.47 on sales sup- 
pressed during that period. 


24. Section 15-A confers on the 
Collector analogous powers to assess 
or re-assess a dealer for faxes due 
prior to November 21, 1956 when the 
States were reorganised, if either no 
assessment was made for the prior ` 
period or if any turnover had escaped 
assessment. This provision, like the 
One contained in Section 15, is of 
general application and makes no ex- 
ception in favour of dissolved firms. 
Therefore, if a firm was not assessed 
prior to the re-organisation of States 
or if any part of its turnover had 
escaped assessment, it is competent to 
the Collector to assess or re-assess 
the firm notwithstanding its subse- 
quent dissolution, This is the neces- 
sary implication of Section 15A. It 
must follow as a corollary that the- 
power to rectify a mistake apparent 
from the record can be! exercised by 
the Collector under Section 35° of tha 
Act of 1953 even after the dissolution 
of an assessed firm, though on condi- 
tions specified in the (section. The 
section contains<a compelling implica- 
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tion that evident errors can be cor- 
rected no matter whether the firm is 
in existence or is dissolved. Dissoiu- 
tion is not a panacea for liability to 
pay sales-tax. 


25. A difficulty was raised on 
behalf of the appellants that on the 
dissolution .of the firm the principle 
of agency would cease to apply | as 
amongst the partners and thereDre 
no partner would have the right to 
represent either the firm or any of 
the other partners in the proceeding 
under Section 15, 
tinued after the dissolution of «the 
firm. This question does not bear on 
the liability of a dissolved firm to be 
assessed or the power of the Collec- 
tor to assess a dissolved firm unser 
Section 15. It may perhaps be that 
in the assessment of a dissolved firm, 
each of the erstwhile partners may 
have a right to be heard because each 
of them would be interested in ward- 
ing off a liability which may fall on 
them jointly and severally. But that 
is more a matter of procedure wkich 
the assessing authority must adopt in 
the assessment proceedings in order 
to give efficacy to the order which 
may eventually be passed in the gro- 
ceedings, Who, in the assessment 
proceedings against a dissolved firm, 
has the right tobe heard will not de- 
termine whether a dissolved firm ran 
be assessed under the Act of 1953. 


26. Syub-sections 3 (i) and 3 (il) 
of Section 26 provide that when a 
firm liable to pay the tax is dissolv- 
ed, it shall be liable to pay the tax 
on the goods allotted to any partner 
“as if? the goods had been sold to 
such partner, unless he holds a cer- 
tificate of registration or _ j 
within the prescribed period. This 
provision in terms envisages the . as- 
sessment of a dissolved firm, though 
only to the limited extent and for 
the limited purpose that the goods 
allotted to a partner at the time of 
dissolution shall be deemed to have 
been sold to that partner. By the 
use of the words “as if’, Section 26 
(3) (ii) creates a fiction that the al-ot- 
ment of goods to a partner on disso- 
lution of the firm shall be deemec to 
be a'sale made by the dissolved frm 
to that partner. The fiction cannot be 
extended further than the sub-section 
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commenced or con~. 


obtains it. 






warrants but there is no fiction in re- 
gard to the liability of the dissolved 
firm to be assessed to sales-tax in 
respect of the goods thus deemed to 
be sold. The imposition of such a lia- 
bility is in keeping with the general 
scheme of the Act, the various provi- 
sions of which show that- the assess- 
ment of a dissolved firm is within the 
clear intendment of the statute. 


27. The construction which we 
have placed on these provisions of 
the 1953 Act does no violence to the 
familiar principle which in Cape 
Brandy Syndicate v, Ccmmr. of In- 
land Revenue, (1921) 12 Tax Cas 358 
Was expressed thus by Rowlatt J.:- 


“In a taxing statute one has to 
look at what is clearly said. There 
is no room for any  intendment. 
There is no equity about a tax. There 
is no presumption as to a tax. No- 
thing is to be read in, nothing is to 
be implied. One can only look fair- 
ly at the language used.” 


This principle -was approved and 
adopted by this Court in several de- 
cisions: A. V. Fernandez v. State of 
Kerala, 1957 SCR 837 = (AIR 1957 
SC 657), Commr. of Income-tax, Bom- 
bay v. Provident Investment Co. Ltd., 
1957 SCR 1141 = (AIR 1957 SC- 664), 
Commr. cf Income-tax, Madras v. 
Ajax Products Ltd., (1965)-1 SCR 700 
= (AIR 1965 SC 1358), Commr. of In- 
come-tax,. Gujarat v. M/s. B. M. Khar- 
war, (1969) 1 SCR 651 = (AIR 1969 
SC 812), Commr. of Income-tax, West 
Bengal v. Vegetable Products Ltd., 
(1973) 1 SCC 442 = (AIR 1973 SC. 
927). The principle is variously ex- 
pressed by saying that in fiscal statu- 
tes one must have regard to the let- 
ter of the law and not to the spirit 
of the law, that the subject cannot 
be taxed by inference or analogy, 
that in a taxing Act there is no gov- 
erning principle to look at and one 
has simply to go on the Act itself to 
see whether the tax claimed is that 
which the statute imposes, that 
while construing taxing Acts it is not 
the function of the court to give to 
the words used a strained and unna- 
tural meaning and that the subiect 
ean be taxed only if the revenue satis- 
fies the court that .the case falls 
strictly within the provisions of the 
law. 
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28. The principle thus stated 
has hardly ever been doubted but it 
is necessary in the application of that 
principle to remember that though 
the benefit of an ambiguity in a tax- 
ing provision must go to the subject 
and the taxing provision must receive 


a strict construction, “that is not the ` 


same thing as saying that a taxing 
provision should not receive a rea- 
sonable construction.” Commr, of 
Wealth Tax v. Kripashankar, (1971) 
2 SCC 570 = (AIR 1971 SC 2463). If 
the statute contains a. lacuna or a 
loophole, ib is not the function of the 
court to plug it by a strained cen- 
struction in reference to the suppos- 
ed intention of the legislature. The 
legislature must then step in to re- 
solve the ambiguity and so long as it 
does not do so, the tax-prayer will 
get the benefit of that ambiguity. 
But, equally, courts ought not te. be 


astute to hunt out ambiguities by an 


unnatural construction ‘of a ‘taxing 
section, Whether the statute,” even a 
taxing statute, contains an ambiguity 
has to be determined by applying nor- 
mal rules of construction for interpre- 
tation of statutes, © As . observed ` by 
Lord Cairns in Pryce v. Mommonth- 
shire Canal and Rly. Cos., (1879) 4 
AC 197 cases which have decided that 
Taxing Acts are to be construed with 
strictness, and that no payment is to 
be exacted from the subject which is 
not clearly and unequivocally requir- 
ed by Act of Parliament to be made, 
probably meant little more than this, 


that, inasmuch as there was not any 


a priori liability in a subject to pay 
any particular tax, ner any antece-~ 
dent relationship between the tax 
payer and the taxing authority, no 
reasoning founded upon any supposed 
relationship of the tax-payer and the 
taxing authority could be brought to 
bear upon the construction of the 
Act and therefore, the tax-payer had 


a right to stand upon a literal con~, 


struction of the words used, whatever 
might be the consequences, . 


29.° The true implication of the 


principle that a taxing statute must 


be construed strictly is often mis- 


understood and the principle is un- 


justifiably extended beyond the legi- 
timate field of its operation. Indeed, 
the more well expressed the principle 
as in the Cape Brandy case ((1921) 12 


A-1.R. 


Tax Cas 358) greater the - reluctance 
to see. its limitations. -In that famous 
passage marked by a happy turn of 
phrase, Rowlatt J. said, | “there is no 
equity about a tax. There is no. pre- 
sumption as to a tax.” | There is no 
equity about a tax in the sense that 
a provision: by which a tax is impos- 
ed has to be construed! strictly, re- 
gardless of the hardship that such a 
construction may cause |either te the 
treasury or to the tax-payer, ‘ If: the 
subject“ falls squarely within the let- 
ter of law he must be taxed, 'howso- 
ever inequitable the | consequences 
may appear tothe judicial mind. If 
the Revenue seeking to | tax cannot 
bring the subject within| the letter of 
law, the subject is free no matter that 
such a construction may cause’ seri- 
ous prejudice to ‘the '|Revenue. In 
other words, though what is called 
equitable construction may be ađmis- 
sible in relation to other statutes or 
other’ provisions of a taxing statute, 
such a construction is | neb admis- 
sible in the interpretation: of a 
charging or taxing provision of a 
taxing ‘statute. Speaking- for the 
Court in C. I. T. Madras’ v. Ajax Pro- 
ducts Ltd., (1965) 1 SCR 700 at page 
706 = (AIR 1965 SC 1358 at page 
1362) Subba Rac J., after citing thg 
passage from the judgment of Row- 
latt J. in the Cape Brandy case‘ said: 
“To put it in other words, the subject 
is not to be taxed unless the charg- 
ing provision clearly imposes the ob- 
ligation”. | 

30. . We are ener in this 
case to determine not whether a par- 
ticular turnover .can be! brought to 
sales-tax but whether if, the turnover 
was liable to be charged) to sales-tax, 
the firm.can be assessed! to tax after 
its dissolution. .In other words, we 
are concerned with a provision which 
prescribes the machinery for. the 
computation of tax and not witha 
charging. provision of the Sales Tax 
Acts. i - . 


IL In C; E T,- Bengal v. 
Mahaliram Ramjeedas, 67 Ind App 
239 at p. 247 = (AIR 1940 PC 124 at 
pp. 126-127) it was held by the Privy 
Council that Section 34 [of the In- 
come-tax Act, 1922, although a part of 
g taxing Act, imposed no charge on 
the subject but dealt merely with the 
rnachinery of assessment! Lord Nor- 

ee 
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mand who delivered the judgment of 
the Judicial Committee observed: “In 
interpreting provisions of this kind 
the rule is that ‘that construction 
. should be preferred which makes the 


machinery workable, ut res valeat po-' 


_tius quam pereat.”- In India United 
Mills v. Commr. of Excess Profits 
Tax, (1955) 1 SCR 810 at p. 816 = 
(AIR 1955 SC 79 at p. 82) this Court 
held that Section 15 of the Excess 
: Profits Tax Act was not a charging 
section but a machinery section, “And 
a machinery section should be so 
construed as to effectuate the chkarg- 
ing sections”. Section 15 was intend- 
ed to vest in the Excess Profits Tax 
Officer a power to amend the assess- 


ment, when it was found that the re- 


lief granted was in excess of wha: the 
law allowed. One of the _ sections 
under which relief could be | grented 
was Section 26 (3), This Court held 
that Section 15 must be.so interpreted 
as to confer a power on the Excess 
Profits Tax Officer to revise the 
assessment when relief had been 


erroneously . granted under Sec- 
tion 26 (3). In Gursahai Saigal v. 
C. I. T. Punjab (1963) 3 SCE 893 


= (AIR 1963 SC 1062) an assəssee 
was called upon to pay interest under 
Section 18-A (8) of the- Income-tax 
Act, 1922 for failure to make an esti- 
mate of his*income and pay tax ac- 
cording to that estimate under Section 
18A (3); -The assessee relied on the 
rule of construction formulated ‘by 
Rowlatt J..in the Cape Brandy case 
and contended that he could nct. þe 
charged with interest as it was not 
possible to calculate interest in aceord- 
ance with: sub-section (6) by reason 
of his not having paid: tax at all. 
This Court approved the ratio o? the 
‘Privy Council in -Mahaliram Rarjee- 
das’s case and held that it was well- 
recognised that the rule of construc- 
tion on which the assessee reliec ap- 
plied only to a taxing provision and 
had no application to all provisions in 
a taxing statute. The Court - observed 
that the. rule did not apply to a pro- 
vision not creating the charge for 
the tax but laying down the machi- 
nery for its calculation or procedure 
for its collection. Sarkar J., specking 
for the Court, said: “The provisions 
in a taxing statute -dealing with ma- 
chinery for assessment have. ta.:be 
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construed by the ordinary rules of 
construction, that is to say, in accord- 
ance with the clear intention of the 
legislature which is to make a charge 
levied effective.” (p. 899): Sub-sec- 
tion (6) was accordingly read by the 
court in a manner which made it 
workable, thereby preventing the 
clear intention of sub-section (8) be- 
ing defeated. . 


32. It is indisputable that the 
first appellant firm was liable to be 
charged to sales-tax on its business 
turnover, The charging provisions 
are contained in Chapter III of the 
Act of 1953 and Chap. II of the Act of 
1959. In this. appeal, we have tocon- 


Strue the machinery provisions of 


these Acts. In accordance with the 
view taken in the cases cited above, 
the machinery sections ought to be 
construed so as to effectuate the 
charging sections. The ‘construction 
which we have placed on the machi- 
hery provisions of the 1953 Act will 
&lve meaning and content to the charg- 
ing sections, in the sense that our con- 
struction will effectuate the provision 
contained in the charging sections. 
The resourcefulness and ingenuity 
which go -into well-timed dissolution 
of firms ought not to be allowed to be 
used as convenient instruments of tax 
evasion, As observed by Lord Dune- 
din in Whitney v. Commrs. of Inland 
Revenue, (1925) 10. Tax Cas 88 “A 
statute is designed to be workable, 
and the interpretation thereof by a 
court should be to secure: that object, 
unless. crucial omission or clear. direc- 
tion makes that end unattainable.” 
Far. from there being any crucial 
omission or a clear direction in the 
present case which would make the 
end unattainable, the various provi- 
sions to which we have drawn atten- 
tion leave it in no doubt that a dis- 
solved firm cani. be assessed on its 


‘pre-dissolution: turnover, - 


33. The Bombay Sales Tax Act, 
1959 presents no difficulty as its 
provisions are even clearer than 
those of the 1953 Act. Section 2 (11) 
of the 1959 Act defines a dealer to 
mean any “person who carries on the 


business of buying or selling goods... 


bb 
enn 


Under Section 2 (19), “person” 


includes, inter alia; a’ firm. : There is 


therefore.-no’ doubt that.a ‘firm is a 
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distinct assessable entity under the 
1959 Act also. 


34. Section 19 (3) of the 1959 
Act puts the matter under inquiry 
beyond all doubt by providing: 


‘N 
"Where a dealer, liable to pay 
tax under this Act, is a firm, and the 


firm is dissolved, then every person . 


who was a partner shall be jointly 
and severally liable to pay to the ex- 
tent -to which he is lable under Sec- 
tion 18, the tax (including any pe- 
nalty) due from the firm under this 
Act or under any earlier law, up to 
the time of dissolution, whether such 
tax (including any penalty) has been 
assessed before such dissolution but 
has remained unpaid, or is assessed 
after dissolution.” 


This provision in terms envisages the 
assessment of a dissolved firm, by 
providing that erstwhile partners of a 
dissolved firm shall be liable jointly 
and severally to pay the tax and pe- 


 nalty due from the firm whether the 


tax, including any penalty, has been 
assessed before or after the dissolu- 
tion, The assessment which the sub- 
section speaks of is assessment of the 
firm as such because where the as- 
sessment is made on the partners 
themselves, it was unnecessary to pro- 
vide that they shall be liable jointly 
end severally to pay the tax assessed 
on them. The joint and several liabi- 
lity of the partners in respect of taxes 
which the firm is liable to pay 38 
provided by Section 18. The purpose 
of Section 19 (3) is to make the part- 
ners jointly and severally liable even 
if the firm is assessed to sales-tax 
after its dissolution. Sec. 19 (3) would 
otherwise be otiose. Thus, S. 19 (3) of 
the 1959 Act makes explicit what was 
implicit in the Act of 1953. 


35. It is relevant,. though we 
did not refer to this aspect while 
dealing with the provisions of the 
1953 Act, that Section 19 (3) of the 
1959 Act contains a clear indication 
that the legislature intended that a 
dissolved firm could be assessed under 
‘the 1953 Act also. Section 19. (3) 
speaks of the liability of partners for 
the tax due from a dissolved firm and 
provides that they shall be jointly 
and severally liable to pay the tax 
due from the firm under the Act of 
1959 or- “under any ‘earlier law”, 
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whether such tax has been assessed 
kezore or after dissolution. Section 
2(12) of the 1959 Act defines “earlier 
law” to mean, inter alia, the Bombay 
Sales Tax Act, 1953. Thus, one of 
the postulates of Section 19 (3) at any 
rate is that a dissolved firm could be 
assessed under the 1953 Act, Such a 
tostulate accords with the ‘principle 
that if the legislature provided for a 
charge of sales-tax, it could not have 
intended to render that charge inef- 
fective by permitting the partners to 
dissolve the firm, an easy enough 
thing to do. Nothing, in fact, would 
be easier to evade a tax liability! 
than to declare that the firm, admit- 
tedly liable to pay tax, has been dis- 


‘solved. Section 19 (3) of the 1959 


Act not only makes clear what was 
necessarily implied in the 1953 Act, 
but it throws additional light on the 
true construction of the earlier law. 
But we thought it advisable to keep 
Section 19 (3) of the 1959 Act apart 
while construing the 1953 Act be- 
cause it is the courts, not the legisla- 
ture, who have to construe the laws 
of the land authoritatively. As said 
in Craies on Statute Law, “Except as 
a parliamentary exposition, subse- 
quent Acts are not to be! relied on as 
an aid to the construction! of prior un- 
ambiguous Acts.” (6th Ed., p. 146). 
The limited use which may be made 
of the language of Section 19.(3) of 
the 1959 Act, though such a course is 
unnecessary, is for saying that it ser- 
ves to throw some light on the Act of 
1953, in case the 





argument is that 
the ‘Act of 1953 is ambiguous, ~ 


36. Section 19 (3) being quite 
clear and explicit, it is unnecessary to 
dwell on the other provisions of the 
Act of 1959 in order to show that a 


. dissolved firm can be assessed under 


it. We may only point out that the 
Act of 1959 contains. provisions simi- 
lar to those in Sections 15, 15A and 
35 of the Act of 1953 on) which we 
have dwelt at some length. Those 
provisions can be found in Sees, 35, 


895A and 62 of the Act. | 


37. The view taken by a Full 
Bench of the Madras High Court in 
The Sales Tax Officer (XIX), Enforce- 
ment Branch, Bombay v. K. M. 8S. 


Mari Chettiar, (1975) 35 STC 148 = 


. (1975 Tax LR 1509 (Mad) FB) that a 


i 
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dissolved firm can be assessed under 
the Act of 1959 is, in our opin-on, 
correct though it was wholly unneces~ 
sary to say that the words “is assess- 


ed after dissolution” occurring in 
Section 19 (3) should be read as 18 
assessed after dissolution as if the 


firm exists’. Such an addition is 
superfluous and serves to. make the 


meaning of the sub-section no cleerer 


than it is. 

38. 
hold the judgment of the 
High Court and dismiss . the appeal 
with costs. 


For these reasons, we up- 


GUPTA, J. (minority view :— 
39. I regret my inability to 


agree. l 

40. This appeal by spezial 
leave is directed against an order of 
the Bombay High. Court dismissing 
the writ petition fled by the appel- 
lants before us for quashing ; 
assessment orders and demand not-ces 
issued under the Bombay Sales iax 
Acts of 1953 and 1959. Of the {ve 


appellants, appellants 2 to 5 are the- 


partners of a dissolved firm, and the 
name of the dissolved firm appears as 
the first appellant. The firm had an- 
other partner who died. before ` the 
writ petition was filed. The firm, 
M/s. Murarilal Mahabir Prasad, œn- 
stituted on December 3, 1953, used to 
carry on business at Bombay as m- 
porters and commission agents and 
also as wholesale dealers- 
cals, dyes and various other goods. 
The firm was registered as a deeler 
both under the Bombay Sales -ax 
Act. 1953 andthe Bombay Sales “ax 
Act, 1959 (hereinafter referred to as 
the 1953 Act and the. 1959 Act) and 
had been assessed by the Sales Tax 
authorities for the period from J aly 
1953 to March 31, 1958 on the basis 
of the returns filed by it. On Novem- 
ber 10, 1960 the Sales Tax Officer 
= seized a number of documents from 
the office of the firm. According to 
the appellants the firm discontinued 
its business from the month of May, 
1961. On May 20, 1962 the firm was 
dissolved. On June 26, 1962. the 
Sales Tax Officer cancelled the firm’s 
registration certificate under the Cen- 
tral Sales Tax Act as well as the re- 
gistration certificate, authorisat.on 


and licence under the Bombay Sales: 
Tax Act which the partners of che . 
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firm had surrendered. On November 
20, 1963 the Sales Tax Officer issued 
two notices to the firm, one asking 
for elucidation of certain items in the 
books of accounts seized; and the 
other under Sec. 15 of the 1953 Act 
calling upon the firm to show cause 
why the assessment already made for 
the period April 1, 1957 to March 31, 
1958 should not be reopened. It- is 


-not relevant to the question arising 


for decision in this case and therefore 
not necessary to recount all that hap- 
‘pened: before August 31, 1965 on 
which date the Sales Tax Officer 
passed five orders, all against the dis- 
solved firm: the first was a reassess- 
ment order for the year April, 1957 
to March 31, 1958 on the ground 
that certain sales and purchases dur- 
ing that period had been concealed, 
and the other four were- assessment 
orders. for subsequent years covering 
the period from April- 1, 1958 to 
March 31,-1961. On these five orders 
a total sum of Rs. 6,56,365/47p. was 
found due from the firm. On Octo- 
ber 22,-1965 the demand notices issu- 
ed upon these assessment orders, all 
in the name of the.. dissolved firm, 
were affixed to the premises in which 


the firm had its office before it was 


dissolved; The partners of the’ de- 
funct firm fileda writ petition in the 
Bombay High Court challenging as 
invalid the assessment orders and the 
demand notices issued in the name of 
the dissolved firm which was dismiss- 
ed. In this appeal. the appellants 
question. the correctness of the order 
of the High Court dismissing the writ 
petition. i 


; 41. The point that was urged 
before the High Court and also 
canvassed in this appeal is that 
there is no. provision either in the 
1953 Act or in the 1959 Act which 
permits the Sales Tax authorities 
to assess or reassess a dissolved firm. 
The dates mentioned above disclose 
that the impugned orders of the Sales 
Tax Officer were all made after the 
firm was dissolved. .The respondents’ 
contention is that ‘firm in the context 
of the 1953. Act or the 1959 Act 
mean only the partners of the firm, 
and that the firm, if at all an asssess- 
able unit, continues to be so even 
after its dissolution in respect of its 
pre-dissolution turnovers, The first 


326 S.C, [Prs. 41-44] Murarilal v. B: R: Vad (Gupta J.) = 


question therefore is whether a firm 
is a distinct assessable unit. under ei- 
ther of the two Acts and, if it-is:so, 
the next question that arises: is; whe- 
ther it remains so. even after its dis- 
solution. This leads to an examina- 
tion of the provisions of the -two 
-Acts. i i Set 


_ 42. Taking the 1953 Act ‘first, 
Sec. 2 (6) of the Act defines a dealer. 
The relevant part of the definition is 
as follows, “| E p 


"Dealer means any person wha 
carries on the business of selling or 
buying goods......... ... and includes... 
PATO ..any society, club or. association 
which sells goods to or. buys. goods 
from its members.” | . 


This definition of dealer does not spe- 
cifically include a firm. Under the 
general law a firm is not a- distinct 
legai entity -but-a compendious name 
for all its partners.” -The -definition 
includes an association, but it is limit- 
ed. to such associations only - which 
sell goods to‘or buy goods from its 
members, A Firm ‘carrying on the 
business ‘of selling or buying “goods 
would be a dealer according to this 
definition’ only if it could be called a 
_ ‘person,’ The Bombay General: Clauses 
-Act, 1904 defines:‘person! in Sec. 3:(35) 
as including “any company or associa~ 
tion or- body: of individuals; . whether 
incorporated or “not:” -This ‘definition 
of ‘person’: will include a firm- which 
is a body of individuals “unless ‘there 
is anything repugnant in`the subject 
or context” as the’ opening words of 
Sec, 3 of the Bombay General Clauses 
Act indicate. It is thus necessary ‘ to 
find out if there is any provision in 
the 1953. Act which repels the notion 


of a firm being a ‘person’. | oh 
43. - In this case; as stated ear- 
lier, the firm was registered as'a dea- 
ler both under 1953 and 1959 Acts, but 
the question ‘remains whether the: re- 
gistration certificate was” legally “for 
the benefit-of the partners’ and not the 
firm as such. Sec. 5 of the’ 1953 Act 
provides, inter alia, that every dealer 
whose turnover exceeds the amount 
‘specified in the section is liable to 
pay tax under this Act on his turn- 
over, ‘Sec. 11 requires that a dealer 
carrying on business and., liable -to 
pay tax under the Act’ must apply ‘for 
repistration and get a certificate of 


ALR, 
registration. from -the prescribed 
authority, Sec. 13 (6) provides that 
the prescribed authority shall cancel 
the registration. of a dealer on the 
application of the dealer if-he has dis- 
continued or transferred his business, 
or if during any year lhis turnover 
does not exceed the limits specified . 
in Sec, “3 (1). ‘Section | 13 requires 
every registered: dealer ‘to furnish re- 
turn of his turnover, Sec, 14 provides; 
inter alia, that. the amourit of the tax 
due from a registered dealer shall be 
assessed separately for each year. S. 15 
empowers the Collector to serve 
on. the dealer within the period spe- 
cified in the section a notice in case 
his: turnover had escaped assessment 
and to assess or reassess the amount 
of tax due from such dealer. Section 
16 contains provisions for the pay- 
ment and recovery of tax. None of 
these sections appears to be repugn- 
ant to the firm being a dealer as de- 
fined in S. 2 (6). ; E 

_ 44, It was however argued on 
behalf of the respondents that the 
definition of ‘ dealer’, in Sec, 2 (6) 
which includes an . association that 
sells goods to or buys goods from its 
members, by implication excludes an 
association of persons, that a, firm is, 
which:-does not.sell.goods to or buy 
goods. from. its members,; and admit- 
tedly. the- firm concerned in this case 
did not. . This, contention „is similar 
to that raised,.on. behalf of..the reve- 
nue. before the Bombay. High Court 


in State v. R. M. Shah|& Co., (1958) 


9 STC 683. (Bom). and ini repelling. this 
contention the "Bombay „High. ,Court 


observed: ... ~, T 


"The. reference to’! any “society, 
club or association, which sells’ goods 
to or buys goods ‘from its members in 
the definition of the word dealer has 
a special purpose of its}own and that 
is ‘to include within the ‘definition of 
the ‘word: “sales’’ made!/ as -méntioned 
therein “which ` otherwise may’ not 
amount to ‘sales and could not have 
been intended to exclude the operation 
of the definition as given in ‘the 
General Clauses Act; That also ap- 
pears to be: abundantly, clear from 
the fact that -dealings “between ‘the 
members of the- club,’ Society or as- 
sociation,’ which normally may. not 
ainount ‘to Sales ‘are intended ` to -be 
iricluded: in the definition of::“sale’.” 


| 
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I think that the lines quoted akove 


effectively answer the respondents’ 


contention, 


45. Apart from the provisions 
we have referred to so far, there are 
other sections in the 1953 Act which 
indicate positively that a frm could 
be a dealer under the Act. Section 24 
of the 1953 Act reads as. follows 


"24. Dealer to declare the name 
of manager of his business— Every 
dealer who. is liable to pay the tax 
and who is an undivided Hindu fami- 
ly, an association or a club, socisty, 
firm or company or who. carries on 
business as the guardian or trustee or 
otherwise on behalf of another per- 
son, shall within the prescribed period 
send to the prescribed authority a 
declaration in the prescribed marner 
stating the name of the person who 
shall be deemed to be the manager of 
such dealer’s business for the yur- 
poses of this Act. Such declaravion 
may be revised from time to time.” 


This section requires every dealer 
whe is liable to pay the tax and who 
is an undivided Hindu family, an as~ 
sociation or a‘club, a society, a firm 
or a company to declare in the pres- 
cribed manner the name of the 
manager of such dealer’s business. 
Section 24 thus makes it clear thet a 
firm ean be a dealer, and does not 
seem to be limited in its application 
to such firms that buy goods from of 
sell goods to their partners. Section 
26 (3) which is also relevant in ‘his 
context provides that when “a frm 
liable to pay the tax is dissolved’ or 
when an undivided Hindu family lieple 
to pay the tax is partitioned, “sach 
firm or family, as the case may 
be, shall be liable to pay the tax on 
the goods allotted to any partner or 
member thereof as if the goods ‘Aad 
been sold to such partner or member 
unless he holds a certificate of regis- 
tration or obtains it within the pres- 
cribed period’. This section cleerly 
indicates that a firm as such may be 
a dealer under the Act. 


AG. Sec. 36A appears to put 
the issue beyond doubt, It is in 
Chapter VIII which deals with offen- 
ces and penalties. The section pro- 
vides that where an offence under 
this Act has been committed by a2 
company, every person who at- the 
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time the offence was committed was 
in charge of, and was responsible to 
the company, as well as the company 
shall be deemed to be guilty of the 
offence and shall þe liable to be pro- 
ceeded against and . punished accord- 
ingly. The section includes an expla- 
nation which states that for the pur- 
pose of this section — (a) “company” 
means a body corporate, and includes 
a firm or other association of indivi- 
duals; and (b) “director” in relation 
to a firm means a partner in the 
firm, This section making the per- 
sons in-charge of the business of the 
firm when the offence was committed 
and the firm as such,. both guilty of 
the offence, is clearest indication that 
a firm as distinct from its partners 
could be a dealer under the 1953 Act. 
47. (‘Turning now to the 1959 
Act which came into operation from 
January 1, 1960, “dealer” as defined 
in Section 2 (11) of this Act is a little 
differently worded from the defini- 
tion in the 1953 Act, but in substance 
there is no- difference between the 
two. Hera also the ‘dealer’ is qa per- 
son who carries on the business of 
buying and selling goods and it in- 
cludes, among others, any society, 
club or other association of persons 
which buys goods from or sells goods 
to its members. Here again, the de- = 
finition does not specifically mention a . 
frm. But the 1959 Act itself defines . 
‘person’ in Section 2 (19), and it is . 
not necessary to refer to the Bombay 
General . Clauses Act. ‘Person’ as 
defined in Section 2 (19) includes 
“any company or association or body 
of individuals whether incorporated 
or not, end also Hindu undivided fami- 
ly, a firm and a local authority”, Sec- 
tion 18 of the 1959 Act provides: 


“Notwithstanding any contract to 
the contrary, where any firm is liable 
to pay tax under this Act, the firm 
and each of the partners of the firm — 
shall be jointly and severally liable 
for such payment: 


‘Provided that, where any such 
partner retires from the firm, he shall 
be liable to pay the tax and the pe- 
nalty (if any) remaining unpaid at 
the time of his retirement, and any 
tax due up to the date of retirement 
though unassessed at that date.” 

In plain terms this section recognizes 
the. liability of a firm te pay tax as 
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distinct from the liability of its 
partners. Clearly, therefore, a firm 


- can be a dealer also under the 1959 - 


Act, 
/ A8. 
mains to be answered is whether a 
firm as such continues to be liable to 
pay tax under these Acts even .after 
its dissolution on its pre-dissolution 
turnovers. S. 15 of the 1953 Act pro- 
vides, inter alia, thatinthe case of es- 
caped assessment or under-assessment 


or assessment at a lower rate or where . 


any deductions have been wrongly 
made from the turnover, the Collec- 
tor may within the period specified in 
the section proceed to assess or re- 
assess the amount of the tax due 
after serving a notice on the dealer 
= concerned. This is a provision, it was 
argued, which shows that it is per- 
_missible to proceed against a dissolv- 
ed firm because under the section the 
Collector can proceed to assess or re- 
assess the amount of tax due within 
. ithe prescribed period, and no excep- 
tion has been made for firms which 
may have been dissolved before the 
expiry of that time. This argument 
overlooks that the foundation of the 
Collector’s jurisdiction is the notice 
which must be served on the dealer 


before the Collector proceeds against . 


him, and ‘dealer’ has been defined in 
the Act as a person who carries on 
the business of selling or buying 
goods.. In a case, as the one before 
us. where the dealer was a firm dis- 
solved before the notice was issued, 
there is no person carrying on the 
business of selling or buying goods on 


whom the notice can be served. - If 


the section admits of a construction 
as suggested on behalf of the respon- 
dents, then a notice under the sec- 
tion in the name of a dead man who 
used to be a dealer when alive, would 
also be effective if issued within the 
specified period. I do not think that 
position can be maintained. The 
question here is not how and against 
whom the dues of a dissolved firm 
can be realised, but whether the firm 
as such can be proceeded against 
after it has been dissolved. Section 
85 of the 1959 Act is in terms simi- 
lar to. Section 15 of the 1953 Act. 


- 49. Section 18 of the 1959 Act 
' miakes the firm as well as each of its 
partners jointly and severally liable 


The question that now re~. 


A.L R. 


for the tax payable by the firm. 
Sub-sec. (3) of Sec. 19 of the 1959 Act 
reads: i 

“Where a dealer, liable to pay 
tax under this Act, is a firm, and the 
firm is dissolved, then every person 
whom was a partner shall be joint- 
ly and severally liable to pay to the 
extent to which he is liable | under 
Section 18, the tax (including any 
penalty) due from the | firm under 
this Act or under any earlier law, up 
to the time of dissolution, whether 
such tax (including any penalty) has 
been assessed before such dissolution 
but has remained unpaid, or is as- 
sessed after dissolution.” 


section 19 (3) thus provides that on 
the dissolution of a firm,. every per- 
son who was a partner shall be 
jointly and severally liable to pay 
the tax including any penalty due 
from the firm under the 1959 Act or 
under any earlier law upto the time 
of dissolution, whether such tax in-- 
cluding penalty has been assessed be- 
fore the dissolution of the firm and 
has remained unpaid, or is assessed 
after dissolution. “Earlier law” as 
defined in Section 2 (12) of.the 1959 
Act includes, inter alia, the 1953 Act- 
Sec, 19(3) of the 1959 Act makes the 
erstwhile partners jointly and seve- 
rally liable for the tax |due from a 
dissolved firm but does not say that 
assessment or recovery] proceedings 
may be initiated or continued against 
a firm as such even after its dissolu- . 


tion. 


50. A Full Bench of the Mad- 
ras High Court.in Sales Tax Officer 
v. K. M. S. Mari Chettiar, (1975) 35 
STC 148 = (1975 Tax LR 1509 Mad 
(FB)) held that Section 19 (3) of the 
Bombay Sales Tax Act, 1959 provi- 
des a procedure for assessing a de- 
funct firm by deeming it as continu- 
ing to exist for purposes of assess- 
ment. This is what the Full Bench 
observed: | 


“It seems to us that the expres- 
sion “whether such tax has been as- 
sessed before. such dissolution but 
has remained unpaid or is assessed 
after dissolution” is clearly indicative 
of the fact that the legislature ad- 
dressed its mind to assessment and 
collection of tax not only from an 
existing firm but also from a defunct 
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firm in respect of its transactions 
when the firm existed. There can be 
no doubt that charge, assessment and 
collection, though they are all relat- 
ed, have got to be separately provid- 
ed for. But such provision may be 
express or implied. The implication 
must be clear and the circumstances 
should warrant it to be necessary. 
The words “is assessed after dissolu- 
tion”, to our minds, are not ambigu- 
ous and are. capable of being under- 
stood as “is- assessed after dissolution 
as if’ the firm exists”. No other con- 
struction appears to us to be reason- 
able. The object of the legislature 
being clear, namely, that where the 
joint and several liability of the 
partners of a firm has been declared, 
it is followed by a provision to 
quantify it by laying down the pro- 
cedure therefor -and the provisicn so 
laid down provides both for assess- 
ment. and collection of tax. from a 
‘defunct . firm.” — : 


I do not think Sec. 19 (3) can - bear 
such a construction. It allows the 
dues of a firm to be assessed or col- 
lected even after its dissolution. but 
in my opinion it is not permissikle to 
read in this provision the additional 
words “as if the firm exists.” To pro- 
vide that the tax due from a firm 
may be assessed or collected -after its 
dissolution is not the same thing as 
allowing the assessment or recovery 
proceeding to be started or continued 
against the dissolved firm. As Subba 
Rao J. pointed out in State of Punjab 
v. M/s. Jullundur Vegetables Syndi- 
cate, (1966)2SCR 457 = (AIR 1956 SC 
1295) to which I shall presently refer 
in more detail — “the question af the 
statutory power of assessing a dissolved 
firm” is not to be ‘mixed up’ with the 
liability of the partners. A firm 
under the two.Acts we are concerned 
with is a distinct assessable entity: on 
the dissolution of the firm that entity 
ceases to exist, unless the statute by a 
fiction of law keeps it alive for any 
specified purpose. For instance, Sec- 
tion 189(1) of the . Income-tax Act, 
1961 states: 


_ "Where any business or profession 
carried on by a firm has-been discon- 


tinued or where a firm is dissclved, ` 


the Income-tax Officer shall make an 
assessment of the total income of the 


firm as if no such discontinuanze or 
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dissolution had taken place, and all 
the provisions of this Act, including 
the provisions -relating to the levy of 
a penalty or any other sum charge- 
able under any provision of this Act, 
shall apply, so tar as may be, to such 
assessment.” 


There is no such provision either in 
the 1953 or in the 1959 Act. In this 
context it may be relevant to refer 


. to Sec. 34 of the 1959 Act which pro- 


vides: 


“Where in sepa of any tax 
(including any penalty) due from a 
dealer under this Act or under any 
earlier law, any other person is liable 
for the payment thereof under Sec- 
tion 19, all the relevant provisions of 
this Act or, as the case may be, of 
the earlier law, shall in respect of 
such liability apply to such person 
a as if he were the dealer him- 
self.” 


Therefore all the provisions relating 
to the assessment or recovery of tax 
including provisions requiring service 
of notice on the assessee would, in 
the case of a dissolved firm, apply to 
the erstwhile partners and all pro- 
ceedings intended against the firmi. 
must be taken against them. Neither 
the 1953 Act nor the 1959 Act con- 
tains any provision permitting assess- 
ment or recovery proceedings being 
taken against a dissolved firm. 


51. The cases cited at the bar 
on this question may now be exa- 
mined. The appellants’ case rests on 
the decision of this Court in State of 
Punjab v. M/s. Jullundur Vegetables 
Syndicate, (AIR 1966 SC 1295). In 
this case the respondent firm liable to 
pay sales tax under the East Punjab 


General Sales Tax Act, 1948 was dis- 


solved before assessment was made. 
The Sales. Tax Officer however pro- 
ceeded to complete the assessment 
against the dissolved firm. The ques- 
tion therefore arose as to the statu- 


tory rights of a taxing authority to 


assess: a dissolved firm in respect of 
its predissolution turnover. In the 
‘dealer’ was defined as 
“any person, firm ‘or Hindu Joint 
Familv, engaged in’ the business of 
selling or supplying goods in- East 
Punjab......”.. Rule 40 of the East 
Punjab General Sales Tax Rules, 1949 
provided: that “a dealer and his part- 
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her or partners shall be jointly and- 


severally responsible. for payment of 
the tax, penalty,.or any amount due 
under the Act or these Rules.” It 
was held that though under the part- 
nership law a firm was not a legal 
entity but consisted of individual 
partners for the time being, under 
the East Punjab General Sales Tax 
Act, 1948 it was a legal entity. and, 
that being so, on dissolution the firm 


ceased to exist. It was observed that- 


unless there. was. a statutory provision 
permitting the assessment of `a dis- 
solved firm there was no scope for as- 
sessing the firm which ceased to have 
a legal existence. 
of the East Punjab General Sales Tax 
Rules, 1949, it was held that this 


only imposed a joint, and several lia~ 
bility on the dealer and. its: partners 


for the payment of. tax, penalty or 
any amount due under the Act or the 
Rules and that it did not “provide 
for a‘case of the dissolution . of- the 
firm and the: assessment of the dis- 
solved firm”. . This 


sessing authority to assess:a dissolved 
firm in respect of its turnover before 
its dissolution or unless such a power 


could be gathered by : necessary im- 


plication from the other provisions of 
the Act, the assessment- proceeding 
against the dissolved. frm was not 
maintainable. 


= 59 The decision in Jullunder 
Vegetables case - (AIR 1966 SC 1295) 
was followed by ‘this Court in Khushi 


Ram Bihari Lal & Co. v. Assessing 
Authority, Sangrur, (1967) 19 STC 381 


(SC). .This-also. was a case, under the 
East Punjab General Sales Tax Act, 
1948. It was held that an assessment 
of a dissolved firm, whether the pro- 


ceeding was initiated before or, after 


the dissolution of the firm, was un- 
sustainable. 


53. ‘In Additional Tahsildar, 
Raipur v. Gendalal, (1968-21 STC 263) 
(SC) this Court-in an appeal from the 
Eigh Court of Madhya Pradesh, again 
following the Jullunder Vegetables 
case (AIR 1966 SC 1295), affirmed 
the decision of the High Court quash- 
ing the orders of assessment against a 
dissolved firm. In this case, the firm 
before its dissolution was registered 


relied on A. V, Fernandez 


Referring to R. 40 


Court held fur- 
ther that unless: there was a provi 
sion’ expressly empowering the- as-: 


A. LR. 


as a dealer under the Central Pro- 
vinces: and Berar Sales Tax Act, 1947. 


54, It was contended before 
us on behalf of ‘the respondents that 
though ‘the 1953 Act and) the 1959 
Act contained no express ‘provision 
permitting a dissolved 
taxed, it should be held that the Acts 
authorised such a course by necessary 
implication, In answer ae appellants 

V. State of 
Kerela, (1957) SCR 837 =" (AIR 1957 
SC 657) in which it was held that if 
the revenue satisfies the court that the 
case falls strictly within the- provi- 
sions of the law, then only the sub- 
ject can be taxed and that no tax 
can be imposed by inference or by 
analogy or by trying to probe into the 
intentions of the legislature and by 
considering what was the substance 
of. the matter. This decision was fol- 
lowed by this Court in Commr. of 
Income-tax v, Provident ‘Investment 
Co. Ltd., (1957) 32 ITR 190 = ‘(ATR 
1957 SC: 664) where it was held that 
in .construing fiscal statutes and . 
determining the liability of the Fen 
ject to tax, one must have regard to 
the strict. letter of the law and the 
true legal position arising out of the 
transaction in question. 


55. “Counsel for the respon- 
dents pointed out that this Court. in 
Gursahai Saigal v. Commr. of Income- 
tax, Punjab, (1963) 48 ITR (SC) 1 = 
(AIR 1963 SC 1062) observed referring 
to A. V. Fernandez v. State of Kerala, 
1957 SCR 857 = (AIR 1957 SC 657). 
and. Commr. of ‘Income-tax Vv. as 
dent Investment Co. Ltd; (1957) 
ITR 190 = (AIR 1957 SC 664) that 
the rule of construction; stated 
these two cases “applies only wi 
taxing provision and has no ples 
tion to all provisions in a'taxing sta- 
tute. It does not, for example, ap- 
ply to a. provision not creating a 
charge for the tax but laying down 


A et gaa m 


:. the machinery for its calculation or 


procedure for its. calculation, The 
provisions in a taxing statute | ‘dealing 
with the machinery for | assessment 
have to be construed by the ordinary 
rules of construction, that is to say, 
in accordance withclear intention of 
the legislature’ which is to make a 
charge levied effective.” | Gursahai’s 
case refers to the judgment of the 
Privy Council in Commr. ‘of Income- 
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tax v. Mahali Ram Ramji Das, (1940) 8 
ITR 442 = (AIR 1940 PC 124) where 
a similar. principle has been stated, 
and the following observation of Lord 
Dunedin in Whitney v. Commissioner 
of Inland Revenue, (1925) 10 Tax Cas 
83 at p. 110: 


“A statute is designed to be work- 
able, and the interpretation thereof 
by a court should be to secure that 
object, unless crucial omissions or 
clear direction makes that end -unat- 
tainable. Now, there are three stages 
in the imposition of a tax; there is the 
declaration of liability, that is the 
part of the statute which determines 
what persons in respect of whai pro- 
perty are liable, Next, there is the 
assessment, Liability does noi de- 
pend on assessment. That, ex hypo- 
thesi, has already been fixed. But as- 
sessment particularises the exact 
sum which a person liable has to 
pay. Lastly come the methods of re- 
covery, if the person taxed does not 
voluntarily pay.” 

56. On the authority of Gursa- 
hai’s case (AIR 1963 SC 1062) (supra) 
it was submitted that though under 
the Acts of 1953 and 1959 a firm 
might be a separate legal entity and 
a distinct. assessable unit, if its liabi- 
lity to pay tax arose before it was 
dissolved, we .should interpre; the 
provisions of the Acts in a manner to 
effectuate the charging provision, and 
that we ought to prefer a construc- 
tion which would make the machinery 
of assessment workable, This only 
means that we should permit a dis- 
selved: firm to be proceeded against 
because the liability had arisen before 
the dissolution. I have already said 
that it is open to the legislature by a 
legal fiction to keep alive a dissolved 
firm for some definite purpose, I have 
also referred to the relevant provi- 
sions of the Acts, including those 
making the erstwhile partners liable 
for the dues of the: dissolved frm; I 
have found no provision like Saction 
189 (1) of the Indian Income-tax Act, 
1961 in these Acts, and nothing that 
expressly or by implication permits 
action against the.dissolved firm it- 
self. .. 

: 51. A dissolved fim mey he 
equated. with a dead person; both 
cedse to be assessable units, The ap- 
prehension that: the firm may b= dis- 
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solved voluntarily in order to avoid 
liability should not, in my opinion, 
make any difference in principle; a 
man who takes his own life is in no 
worse position than one who dies of 
a natural cause, so far as the tex 
dues ar2 concerned, As for avoidance 
of liability, it is up to the Legislature 
that created the liability to prevent 
evasion, Section 19 (3) of the 1959 
Act which makes the erstwhile part- 
ners of a dissolved firm jointly and 
severally liable for the tax (including 
any penalty) due from the firm, was 
obviously enacted with that purpose: 
but making the partners liable for 
the dues of a dissolved firm does not 
mean that the dissolved firm as such 
can be assessed. Therefore the as- 
sessment orders made and the demand 
notices issued in the name of the 
dissolved firm in the instant case 
must be held to be invalid, 


58. The appeal is accordingly 
allowed with costs. 


ORDER 


3% . In view of the decision of 
the majority, the appeal is dismissed 
with costs, 

Appeal dismissed. 
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- (From (1) AIR 1972 All 200 (FB); 
(2) Allahabad)* . 
A. N. RAY, C. J, K. K. MATHEW, 
V. R. KRISHNA IYER AND S. MUR- 
TAZA FAZL ALI, JJ. 


. (1) In Civil Appeals Nos, 1940-41 
of: 1972: Nasiruddin, Appellant v. 
State Transport Appellate Tribunal, 
Respondent, 


(2) Tn Criminal Appeal No. 254 of 
1974: . Ramai, Appellant v. State of 
Uttar Pradesh, Respondent, . 


Civil Appeals Nos. 1940-41 of 1972 
and ‘Criminal Appeal No. i of 1974, 


.D/- 29-8-1975.. 


(A) United Provinces High Cours 
(Amalgamation). Order, 1948, Para 14 
— Expression “new High Court and 


*(Cri: Revn. No. 270. of : 1973, ‘Di - 


~28-3-1973—AlL) 
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the...... shall sit at Allahabad or at...” 
— Meaning — Word ‘or’ cannot be 
read as ‘and’ — AIR 1972 All 200 
(FB), Reversed, 


The United Provinces High Courts 
(Amalgamation) Order states that the 
new High Court and the Judges and 
the Division Bench thereof shall sit 
at Allahabad or at such other places 
-in the United Provinces as the Chief 
Justice may, with the approval of 
the Governor of the United Provin- 
ces appoint. The word “or” cannot 
be read as “and”. It cannot therefore 
be concluded that the permanent 
seat of the High Court is at Allaha- 
bad. AIR 1972 All 200 (FB), Revers- 
ed. (Para 26). 


(B) Interpretation of Statutes — 
Plain and unambiguous words in Sta- 
tute — Construction — Unjust result 
does not entitle Court to refuse to 
give it effect, 


If the precise words used are 
plain and unambiguous, they are 
bound to be construed in their ordi- 
nary sense, The mere fact that the 
result of-a statute may be unjust does 
not entitle a court to refuse to give 
it effect. . If there are two different 
interpretations of the words in an 
Act, the court will adopt that which 
is just, reasonable and sensible rather 
than that which is none of those 
things. If the inconvenience is an ab- 
surd inconvenience, by reading an 
enactment in its ordinary sense, 
whereas if it is read in a manner In 
which it is capable, though not in an 
ordinary sense, there would not be 
„any inconvenience at all; there would 
be reason why one should not read it 
according to its ordinary grammatical 
meaning. Where the words are plain 
the court would not make any altera- 
tion. 


(C) United Provinces High Courts 
(Amalgamation) Order, 1948, Para 14, 
Proviso — Areas in Oudh cannot be 
increased or decreased by the Chief 
Justice from time to time. AIR 1972 
All 200 (FB), Reversed. Benes 


The areas in Oudh cannot be in- 
creased or decreased by the -Chief 
Justice from.time to time, It. is only 
if Lucknow will ever cease to be a 


seat of the High Court when the Gov-- 


ernor of the Uttar Pradesh with the 


Nasiruddin v. S. T. A. Tribunal 


(Para 26). 
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concurrence of the Chief | Justice so 
directs that the first proviso to para- 
graph 14 of the Order both with re- 
gard to sitting of Judges at Lucknow 
and exercising jurisdiction in respect 
of cases arising in areas in Oudh will 
cease to have any significance in re- 
lation to Lucknow. AIR) 1972 Al 
200 (FB), Reversed, (Para 34) 


(D) United Provinces High Courts 
(Amalgamation) Order, 1948, Para 14, 
Ist Proviso — Expression] ‘in respect 
of cases arising in such areas in 
Oudh” in relation to petitions under 
Art. 226 of the Constitution — Mean- 
ing — Lucknow Bench will bave 
jurisdiction if the cause! of action 
arises in Areas in Oudh whether in 
regard to appellate order jor order in 
revision — Jurisdiction does not de- 
pend on the cause of action arising 
out of original order, AIR 1972 All 
20) (FB), Reversed. (Para 36). 


(E) United Provinces High Courts 
(Amalgamation) Order, 1948, Paras 7 
and 14 — Construction, 


On a construction of the United 
Provinces High Courts (Amalgamation) 
Order 1948, the following position 
emerges: 





(1) There is no permanent seat of 
the High Court at Allahabad. The 
seats at Allahabad and at Lucknow 


may be changed in accordance with 
the provisions of the Order. 


(2) The Chief Justice bf the High 
Ccurt has no power to increase or 
decrease the areas in Oudh from time 


to time. The areas in Oudh ‘have 
been determined once by | the Chief 
Justice and, therefore,. there is ne 


scope for changing the. areas. 


(3) The Chief Justice| has power 
under the second proviso|to para 14 
of the Order to direct in; his discre- 
tion that any case or class of cases 
arising in Oudh areas shall be heard 
at Allahabad. Any case or class of 
cases are those which are instituted 
at Lucknow. It cannot be said that 
the word “heard” confers) powers on 
the Chief Justice to order that any 
case orclassof cases arising in Oudh 


- areas shall be instituted or filed at 


Allahabad, instead of Lucknow. The 

word “heard” means that cases which 

have already been instituted or filed 

at Lucknow may in the discretion of 
| 


l 
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the Chief Justice under the second 
proviso to paragraph 14 of the Order 
be directed to be heard at Allahabad. 


(4) The expression “cause of ac- 
tion” with regard to a civil matter 
means that it should be left to the 
litigant to institute cases at Lucknow 


` Bench or at Allahabad Bench -accord-: 


ing to the cause of action arising 


wholly or in part within either of the . 


areas. If the cause of action arises 
wholly within Oudh areas then 
the Lucknow Bench will fave 
jurisdiction, Similarly, if the cause of 
action arises wholly outside the spaci- 
fied areas in Oudh then Allahabad 
will have jurisdiction. If the cause of 
action in part arises in the specitied 
Oudh areas and part of the cause of 
action arises outside the specitied 
areas, it will be. open to the litigant 
to frame the case appropriately to at- 
tract the jurisdiction: either at Luck- 
now or at Allahabad. 


(5) A criminal case arises where 
the offence has been committed or 
otherwise as provided in the Crim-nal 
Procedure Code. That will attract the 
jurisdiction of the Court at Allahabad 
or Lucknow. In some cases depencing 
on the facts and the provision regerd- 
ing jaRSaICHON: it may arise in either 
place. 

(6) Applications under Art. 256 will 
` similarly lie either at Lucknow or at 
Allahabad as the applicant will allege 
that the whole of cause of action or 
part of the cause of action arose at 
Lucknow within the specified areas of 
Oudh or part of the cause of accion 
arose at a: place outside the speciiied 
Oudh areas. (Paras 37 and 38). 


The Judgment of the. Court was 
delivered by: 

RAY, C. J. Two of these app=als 
are by special leave and one by certi- 
ficate from the judgment dated 17 
December, 1971 of the Full Bench of 
tie High Court. at Allahabad. 


2. Civil Appeal No. 1940 of 
1972 arises out of the Writ Peticion 
No. 3294 of 1970, Writ Peticion 


No. 3294 of 1970 was filed before the 


Lueknow Bench of the High Court 
by respondents Nos. 3 to 9. for quashing 
the order dated .12 May, 1970 passed 
by the 
Tribunal at Lucknow. The respon- 
dents also claimed the direction that 


Nasiruddin v. S. T. A. Tr:bunal(Ray C€. J.) 


‘No. 3294 of 1970 are these. 


State Transport . Appellate - 


- [Prs, 1-6} S.C. 333 


the judgment of the High Court sit- 
ting at Lucknow dated 15 September, 
1966 in Writ Petition No. 750 of 
1964 is a nullity. 


3. The facts in. Writ Petition 
The Re- 
gional Transport Authority, Bareilly 
fixed the strength of Chandausi- 
Rajghat roùte at 5 stage carriage per- 


mits. The appellant and the respon- 
dent No. 3 applied for the grant of 


permits. The Regional Transport 
Authority, Bareilly, by order dated 2 
October, 1961 instead of granting five 
permits, increased the strength of the 
route to 15 permits and granted one 
permit each to the appellant, the 
respondent No, 3 and 13 others, The 
permit granted.to the appellant was 
r from 9 June, 1961 to 8 June, 


A. The unsuccessful appellants 
filed appeals- against the order. By 
an order dated 28 March, 1963, the 
State Transport Appellate Tribunal 
at Lucknow allowed all the nine ap-. 
peals and remanded the matter to 
the Regional Transport Authority, 
Bareilly, for reconsideration, The Re- 
gional Transport Authority, Bareilly, — 
by an order dated 28 April, 1964 
granted five permits, one of which 
was granted to the respondent No. 1. 
The appellant was not granted a per- 
mit. ; 


5. ` The Regional Transport 
Authority, Bareilly had, in the mean- 
while, on 20 February, 1963, increas- 
ed the strength of the routes from 5 
to 15 and invited applications, Res- 
pondents Nos. 4, 5. and 7 applied for 
the grant of permits. 


6. The- appellant filed Writ 
Petition No. 750 of 1964 before the 
Judges of the High Court sitting at 
Lucknow, challenging the order of the 
Appellate Tribunal, Lucknow, dated 
28 March, 1963 as well as the order 


of the Regional Transport Authority, 


Bareilly dated 28 April, 1964. On 9 
June, 1966 the appellant succeeded in 
his Writ Petition No. 750 of 1964. 
The orders of the Appellate Tribunal, 
Lucknow, dated 28 March, 1963 and 
the Regional Transport Authority, 
Bareilly, dated 28 April, 1964 were 
quashed and the Appellate Tribunal 
was directed to re-hear the si on 
merits. 
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%.: On 1 November, 1965, the 
Regional Transport Authority, Bareil- 
ly, rejected the application of the ap- 
pellant for the renewal of his permit 
on the ground that the permit grant- 


ed to him originally was set aside by. 


the Appellate Tribunal by an order 
dated 28 March, 1963. The appellant 
preferred an appeal to the Appellate 
Tribunal and succeeded on 8 January, 
1968. On 17 June, 1968, the. Appel- 
late Tribunal, in ‘pursuance ‘of the 
orders of the ‘High Court in Writ Peti- 
tion No, 750 of 1964, issued notice to 
the 15 persons, who had been pranted 
permits originally and the 9 persons, 
who had preferred appeals, regarding 
re-hearing of the appeals. Against 
the said order, the respondent No. 3 
filed Writ Petition No. 4213 of 1968 
in the High Court at Allahabad. The 
writ petition was admitted and a stay 
‘order was granted: However, on 25 
April; 1968, the da order was vacate 
ed... 


8. The esti. ‘Tribunal at 
Lucknow, pursuant to the orders in 
Writ Petition No, 750 of 1964, heard 
the appeals and directed the Regional 
Transport Authority, Bareilly to. ‘grant 
one: permanent stage carriage permit 
‘to each of the respondents | Nos. 10 ‘to 
12. Inasmuch as thè appellant ‘was 
granted a permit in pursuance of the 
order in Writ Petition No, 750 of 1964, 
the Appellate Tribunal did not think 
“it ahaa? Ad ‘to pass any order in his 
case. 


9. Respondent No; 1 ind ` Tes« 
pondent No. 3° filed | Writ Petition 
No, 3294 of 1970 in the High Court at 
Allahabad. One of the grounds in’ the 
writ petition was that ‘the ‘Luckriow 
Bench of the Allahabad High Court 
had no jurisdiction. to entertain -and 
decide the Writ Petition: No. 750. of 
1964, because the dispute arose.. at 
Bareilly in’ Rohilkhand .. Division, 
which was within the exclusive. juris- 
diction of the Allahabad High Court, 
‘sitting at: Allahabad,:- and it had no- 
‘thing to do with the Oudh territory. 
The matter was referred to the Full 
Bench. 

10. Tii ` Civil Appeal No. 1941 
of 1972 the appellants filed “Writ Peti- 
tion No, 470 of 1971 in the High:Court 
at Lucknow fora writ of certiorari 
‘for quashing ‘order dated 11 December, 
1970 passed by the Deputy Director of 


the Settlement Officer, 


‘be -decided finally by. 


A.I. R. 
Consolidation, Shahjahanpur,: with 
headquarters at Lucknow. The. ap- 


pellants filed objections under, Section 
9 of the Consolidation |of Holdings 
Act, 1954.. Their objections were al-. 
lowed by the Consolid tion . Officer. 
On appeal the order was upheld by 

“Consolidation, 


Shahjahanpur, The respondent No. 1 


‘went up in revision and the Deputy 


Director, Consolidation, ' on 11 Decem- 
ber, 1970, set aside} the order. 
It is this order which forms sub- 
ject-matter of writ petition No. 470 — 
of 1971... On 26 July, 1971 the writ 
petition was listed for orders before 
a Division Bench consisting of the 
Chief Justice of the High Court and 
another learned Judge sitting at Luck- 


now. The Registry of the High Court 


at Lucknow reported that ‘the peti- 
tion related to. the District of Shah- 
jahanpur and’ question was raised as 
to the competency of the writ petition 
being presented before the Bench sit- 
ting’ at Lucknow. ‘The | matter even- 
tually came before- the Full Bench. 


cc) ome Criminal Appeal No. 254 
of 1974 arises out of the: Criminal 
Revision ‘No, 270 of: 1973 filed” in: the 
High Court at Allahabad: ` ‘The. revi- 
sioù ` relates to ‘the sehtence ' under 
Section 25 of the Arms Act passed by 
the Temporary -Civil | d . Sessions 


‘Judge, Rae Bareli. mene -arose as 


to whether. the revision should ‘have 
been filed before the Lucknow Bench. 


Eventually. the matter | came before 


the™ ‘Full . Bench. SA 


712. ` TIt is in this | context: that 
the following five questioris were re- 
ferred for ‘decision to mE Full 
Bench: 


(1) Can a case falling. within the 
jurisdiction, of the Lucknow Bench. of 
this Court be. presented at Allahabad? 


© (2) Can. the J udgés sitting . at 
Allahabad summarily dismiss @- ease 
presented at Allahabad ‘pertaining to 
the: PEE of the LUCII 
Bench? 


--(3) Can a case pertaining. to the 
Jurisdiction. of. ‘Lucknow, -Bench, pre- 
sented :‘and’ entertained: ‘at . Allahabad, 
the Judges sit- 
ting at. Allahabad, without there be- 
ing an order as’ contemplated ‘by the 
second proviso to Article 14 of. the 

| 
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Order, 1948? 


(4) What is the meaning of the 
expression “in respect of cases gris- 


(Amalgamat-on) 


ing in such areas in Oudh” used in 


first proviso to Article 14 of the Eigh 
Court (Amalgamation) Order, 148? 
Has this expression reference to the 
place where the case originated or to 
the place ofthe sitting of the last 
Court-or authority whose decree or 
order is being- challenged in the pro- 
ceedings before the High Court? 

(5) Whether this writ peticion 
can be entertained, heard and devid- 
ed by the Judges sitting at Lucknow?” 

13. The majority view of the 
Full Bench gave the following éns- 
wers:— 

"(1).A ease falling „within: the 
jurisdiction of Judges at Lucknow 
should be presented at Lucknow and 
not at Allahabad. 


(2) However, if eel. a case is 
presented at Allahabad, the: Judges at 
Allahabad cannot summarily dismiss it 
only for that reason, The ‘case should 
be returned for. filing before the 
Judges at Lucknow and where the 
case has been mistakenly or inadver- 
tently entertained at Allahabad, a 
direction should be made to the High 
Court Office to transmit the pagers 
of the case to Lucknow. 

(3) A case pertaining to the 
jurisdiction of the Judges at Luck- 
now and presented before the 
Judges at Allahabad cannot be decid- 
ed by the Judges at Allahabad in the 
absence of an order contemplated by 
the second proviso to Article 14 of 
the Amalgamation Order, 1948. 


(4) The expression “in respect of 
cases arising in such areas in Oudh” 
used in the first proviso to Article 14 
of the High Court . (Amalgamation) 
Order, 1948, refers to legal proce2d~- 
ings, including ‘civil cases, criminal 
cases, petitions under Articles 220; 
227 and 228 of the. Constitution and 
petitions under Articles 132, 133 
and 134 of the Constitution instituted 
before the Judges sitting at Lucknow 
and having their origin, in the sense 
explained in the majority judgmsnt 
in such areas in Oudh as the Chief 
Justice may direct. The expression 
“arising in such areas in Oudh” refers 
to the. place where the case originat- 
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ed in the sense explained in the 
majority judgment and not te the 
place sitting of the last court or 
authority whose decree or order is 
being .challenged in the proceeding 
before the High Court. 


(5) The Lucknow Bench have no 
jurisdiction to hear writ petition 
No. 750 of 1964 which gave rise te 
writ petition No. 3294 of 1976. 


14. The United Provinces 
High Courts (Amalgamation) Order, 
1948, hereinafter referred te as the 
Order, was promulgated under Section 
229 of the Government of India Act, 
1935. ‘The order came into effect on 
the appointed day, namely, 26 July, 
1948. “Existing High Courts’ in the 
Order means. the High Court referred 
to in Section 219 of the Government. 
of India Act as the’ High Court in 
Allahabad and the Chief Court in 
Oudh, As from the- appointed day, 
the High Court at Allahabad and the 
Chief Court in Oudh shall constitute 
one High Court..by the name of the 
High Court of Judicature at Allaha- 
bad referred to as “the new High 
Court” (Paragraph 3). - 

15. - The two crucial provisions 
are Paragraphs 7 and 14 in the 
Order. The High Court referred to 
the provisions of the Order as Arti- 
cles but we have referred to the same 
Paragraph 7 is as 
follows: 

"7 (1) The new High Court shall 
have, in respect of the whole of the 
United Provinces, all such. original, 
appellate and other jurisdiction as, 
under the law in force immediately 
before the appointed day, is exercis- 
able in respect of any part of that 
Province by either of the existing 
High Courts. 

(2) The new High Court shall 
also have in respect of any area out- 
side the United Provinces all such 
original, appellate and other jurisdic- 
tion as under the law in force imme- 
diately before the appointed day is 
exercisable in respect of that area by 
the High Court in Allahabad.” 
Paragraph 14 is as follows: 

“14. The new High Court, and the 
judges and division courts thereof, 
shall sit at Allahabad or at such 
other places in the United Provinces 
as the Chief Justice may, with the 


336 S.C. [Prs, 15-19] Nasiruddin v. S. T. A. Tribunal (Ray C, D). 


approval of the Governor: of the 
' United Provinces, appoint: 


“Provided that unless the Gov- 
ernor of the United Provinces with 
the concurrence of the Chief Justice, 
otherwise directs, such judges of the 
new High Court, not less than two in 
number, as the Chief Justice, may, 
from time to time nominate, shall sit 
at Lucknow in order to exercise in 
respect of cases arising in such areas 
in Oudh, as: the Chief Justice may 
direct, the jurisdiction and power for 
nee time being vested in the new High 

ourt: = 


Provided further that the Chief 
Justice may in his discretion order that 
' any case or class of cases arising in 
the said areas shall be heard at Alla- 
habad.” 


16. The High Court considered 
paragraphs 7 and 14 of the order to 
mean that the new High Court has 
its seat at Allahabad which is the per- 
manent seat. The reasons given by 
the High Court are three, First, para- 
graph 3 of the order which states that 
there will be one High Court by the 
name of the High Court of Judicature 
at Allahabad indicates that the per- 
manent seat is at Allahabad, Second, 
the second proviso to paragraph 14 
of the Order which confers power on 
the Chief Justice in his discretion to 
order that any case or class of cases 
arising in Oudh areas shall be heard 
at Allahabad, shows that there is one 
identifiable permanent seat and that 
is the principal seat of the High 
Court at Allahabad. Third, the words 
“the new High Court and the Judges 
and division courts thereof, shall sit 
at Allahabad or at such other places 
in the United Provinces as the Chief 
Justice may, with the approval of 
the Governor of the United Provinces, 
appoint” occurring in the main’ pro- 
vision of paragraph 14 of the Order 
mean that the word “or” occurring 
between the words “Allahabad” and 
“at such other places” is to be read 
as “and”. 

17. 
by the High Court is that the Judges 
at Lucknow Bench will hear cases 
arising in specified Oudh areas as the 
Chief Justice directs. The High Court 
held as follows. It is open to the 
Chief Justice to reduce the areas in 
Oudh referred to in the first proviso 


Chief Justice to appoint 


The second matter decided 


| 
| 
| 
A.I. R. 


to paragraph 14 of the! Order and 
further that the Bench at Lucknow 
may be abolished altogether by the 
Governor with the concurrence of the 
Chief Justice. The first) proviso to 
paragraph 14 of the Order which 
speaks of such areas in Oudh follow- 
ed by the words “as the Chief Justice 
may direct”, shows that areas in 
Oudh will be such as will þe specified 
by the Chief Justice. Under the first 
proviso to. paragraph 14 | of the Order 
all cases arising in areas in Oudh as 
directed by the Chief Justice will ba 
heard at Lucknow. : 


. 18. The High Court further 
held as follows. The first proviso tə 
paragraph 14 of the Order consists 
of two parts. The first part requires 
that at least two Judges will sit at 
Lucknow. The insistence on Lucknow 
as a place of sitting under the first 
proviso overrides the discretion of the 
any . other 
place with the approval of the Gov- 
ernor because until the Governor 
otherwise directs with the concurrence 
of the Chief Justice, Lucknow will 
remain a place of sitting! The second 
part of the first proviso to paragraph 
14 of the Order, namely, that Judges 
sitting at Lucknow shall exercise 
jurisdiction in respect of cases aris- 
ing in such Oudh areas, specifies the 


‘work which the Judges! at Lucknow 


will do, which can be described . as 
amounting in substance to a statutory 
allocation of the category of cases 
mentioned there to the Judges at 
Lucknow, Such allocation necessarily 
implies that other Judges will not do 
that class of work, unless it is also 
expressly allocated to them. 


19. The third matter decided 
by the High Court is the interpreta- 


‘tion of the second proviso to para- 


graph 14 of the Order, which confers 
power on the Chief Justice in his 
discretion to order that) any case or 
class of cases arising in the said areas 
shall be heard at Allahabad. The 
High Court expressed these views. 
This proviso shows that J udges at 
Lucknow. Bench are alone competent 
to hear cases arising in| the specified 
Oudh areas and that the order of 
the Chief Justice under} the second 
proviso alone enables such cases be- 
ing heard at Allahabad.) The second 
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proviso to paragraph 14 of the Order 
is held by the High Court to mean 
that the Chief Justice has power not 
. only to make an order in respect of 
cases which have been filed at and 
are pending at . Lucknow but also 
cases which have not yet been <iled 
or which may be filed in future at 
Lucknow. 

20. The meaning of the word 
“heard” in the second proviso to 
paragraph 14 of the Order is not con- 
fined to the. actual hearing of cases 
but will include the preceding sta- 
ges of the institution of a case and 
of its being entertained by the High 
Court. If cases arising in Oudh areas 
can be transferred by the Chief Jus- 
tice for being heard at Allahabad, it 


obviously means that cases arising in ~ 


Oudh areas are cases which are ins- 
tituted because they arise in Oudh 
areas. The second proviso means 
that cases covered by the direction of 
the Chief Justice cannot be instituted 


at Lucknow but only at Allahabad 


for being heard there. | 

21. The second proviso to 
paragraph 14 of the Order qualifies 
the second part of the first proviso. 
The second proviso deals with cases 
arising in the specified Oudh areas, 
and provides an exception to the rule 
stated in the second part of the irst 
proviso, The effect of reading - the 
two provisos together is that the 
Judges at Lucknow are alone compe- 
tent to hear cases arising in the -spe- 
cified Oudh areas except where the 
Chief Justice orders that any such 
case. or class of cases shall be heard 


at Allahabad, On this reasoning the 


High Court has held that paragraph 
14 of the Order first provides for 


the place of sitting of the Judges and - 


secondly specifies the category. of 
eases which will be heard by them. 


a Bee The High Court also said 
as follows. The jurisdiction defined 
by paragraph 7 of the Order vests in 
the entire body of Judges. It is the 


jurisdiction enjoyed by every Judge . 


of the High Court and extends to all 
cases throughout the territories of 
that State. Where that jurisdic-ion 
will be exercised is a matter to he 
determined under paragraph 14 of 
the Order. It may be exercisec at 
Allahabad or it may be exercised at 
Lucknow or at any other place ap- 
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pointed by the Chief Justice under 
paragraph 14, The Judges at Luck- 
now hear cases arising in such areas 
in Oudh as the Chief Justice directs. 
It is open to the Chief Justice to re- 
duce the areas from time to time. 
Cases arising in the areas so removed 
can no longer be heard at Lucknow. 
They will be heard at Allahabad or 


at any other place appointed under 


the main provision of -paragraph 14. 
A stage may be reached in the pro- 
cess of reduction where only one 
area of Oudh alone may remain with 
the Judges sitting at Lucknow. There 
is also power in the Chief Justice, by 
virtue of second proviso, to increase 
by order that classes of cases arising 
shall be heard at 
Allahabad. Finally, the arrangement 
that some Judges must sit at Luck- 
now may be abolished by the Gover- 
nor with the concurrence of the 
Chief Justice. 


23. The fourth question on 
which the High Court expressed its 
opinion is on the meaning of “cases 
arising in such areas in Oudh”. The 
High Court expressed the following 
views. A distinction arises between 
civil and criminal cases on the one 
hand and writ petitions under Arti- 
cle 226 on the other, The contention 
based on Article 225 that Lucknow 
Bench will not have jurisdiction 
under Article 226 is wrong because 
the jurisdiction of the High Court is 
not only the jurisdiction exercisable 
before the Constitution came into 
force but also the jurisdiction which 
could be conferred on the High Court 
in . future. The Lucknow Bench, 
therefore, exercises jurisdiction under 
Article 226. . 

24. Though: the Lucknow 
Bench can exercise jurisdiction under 
Articles 226, 227 and 228, there is 
limitation on such jurisdiction as far 
as the Lucknow Bench is concerned. 
The Lucknow Bench will have juris- - 
diction under Article 226 only in 
cases where the right of the petitioner 
arose first within the Oudh areas. 
Where an original order passed out- 
side the Oudh areas has been revers- 
ed or modified or confirmed at a place 
within the Oudh areas it is not the 
place where the ultimate or the ap- 
pellate order is passed that will at- 
tract jurisdiction of the Lucknow 
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Bench. In most cases where an ap- 
peal or revision will lie to the State 
Government, the order will be made 
at Lucknow. In all such cases, if it 
be held that the place where a case 
can be said to arise is where the ulti- 
mate or appellate order is passed by 
the authority, the Judges at Lucknow 
would then have jurisdiction even 
though the controversy originally arose 
and the original order was made by 
an authority outside the specified 
Oudh areas, In all cases a writ peti- 
tion filed in the High Court would 
be a case arising at Lucknow. It is 
on this reasoning that the High 
Court strictly confined the jurisdic- 
tion of the Lucknow Bench under 
Article 226 to the right — which the 
petitioner pursues throughout the orl- 
ginal proceedings, the appellate pro- 
ceedings and thereafter in the High 
Court. The right of the petitioner 15 
the right which first arose and if the 
place where the right first arose will 
be within the Oudh areas then the 
Lucknow Bench will have jurisdiction. 


25. With regard to the civil 
and criminal cases, the High Court 
said that the Lucknow Bench would 
have jurisdiction in a civil case where 
the cause of action wholly or in part 
arose. In a criminal case the Luck- 
now Bench would have jurisdiction 
where the offence has been commit- 


ted. 


26. The conclusion as well as 
the reasoning of the High Court that 
the permanent seat of the High Court 
is at Allahabad is not quite sound. 
The order states that the High Court 
shall sit as the new High Court and 
the Judges and Division Bench there- 
of shall sit at Allahabad or at such 
other places in the United Provinces 
as the Chief Justice may, with: the 
approval of the Governor of the 
United Provinces, appoint. The word 
“or? cannot be read as “and”. If the 
precise words used are plain and un- 
ambiguous, they are bound to be con- 
strued' in their ordinary sense. The 
mere fact that the results of a statute 
may be unjust does not entitle a 
court to refuse tc give it effect, If 
‘there are two different interpreta- 
tions of the words in an Act, the 
Court will adopt that which is just, 
ireasonable and sensible rather than 
that which is none of those things. 


+$ 


If the inconvenience is an absurd in- 
convenience, by reading an enactment 
in its ordinary sense, whereas if it is 
read in a manner in which it is cap- 
able, though not in an ordinary sense, 


there would not be any inconvenience 


i 


at all; there would be reason why 
one should not read it according to 
its ordinary grammatical meaning. 
Where the words are plain the Court 
would not make any alteration, 


27, The arguments which 
were presented at the Bar on behalf 
of the Bar Association at Allahabad 
as well as the Bar. Association at 
Lucknow suggested that those views 
can be described to be protagonists of 
Allahabad or of Lucknow on the on2 
hand and antagonists to Allahabad or 
Lucknow on the other. The con- 
struction is to be dispassionate with- 
out any leaning either in favour or 
against either of the places mention- 
ed in the Order. | 


28. The Order describes the 
High Court as the new) High Court. 
The two High Courts have amalga- 
mated in the new High Court. Ths 
seat is at Allahabad or at such other . 
places as may be determined, ` There 
is no permanence attached to Alaha- 
bad. If that were the intention of 
the Order, the word “and” instead of 
the word “or” would haye been used. 
Other places may be determined by 
the Chief Justice in consultation with 
the Governor. It is left to prudence 
of the authorities mentioned as to 
what other places should be determin- 
ed. In the normal understanding of 
the matters, it is left to the discre- 
tion of the authorities. as to whether 
the seats at Allahabad as well as at 
Lucknow will be changed. Both 
places may continue. Both places 
may be changed. Lucknow is the 
seat of the Government, Allahabad 
has also the history: that the High 
Court was there before the Order. 
Lucknow has been the principal place 
of Oudh. The Order aimed at giving 
status to the Oudh Chief Commis- 
sioner’s Court as that of the High 
Court. It is difficult to foresee the 
future whether the authorities will 
change the location to other places 
but no idea of permanent seat can be 
read into the Order. One can only 
say that it is the wish and hope that 

| 
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both Allahabad and Lucknow wil. be 
the two important seats so that hiscory 
is not wiped out and policy is not 
changed. 


29. The conclusion of the 
High Court that the first provis? to 
paragraph 14 of the Order means 
that the areas in Oudh may be de- 
creased is not the correct construc- 
tion. The first proviso deals with no- 
mination by the Chief Justice from 
time to time of not less than two 
Judges sitting at Lucknow. An argu- 
ment was advanced on behalf of the 
Bar Association at Allahabad that the 
words “not less than two in number’ 
indicate that the Order did not eon- 
template the existence of a Division 
Bench. The words “from time to 
time” and “not less than two in nmm- 
ber” indicate the minimum as two and 
that more than two Judges may be 
there. The words “from time to time” 
suggest not only that Judges may 
come from Allahabad to Lucknow or 
vice versa but also that the num-ber 
may be increased or decreased accord- 
ing to exigencies. The only limita- 
tion on the number is that it shall not 
be less than two. 


39. The High Court held chat 
the Chief Justice might reduce the 
areas in Oudh because the words “‘as 
the Chief Justice may direct” occur 
immediately after the words “in such 
areas in Oudh’”. This reason is falla- 
cious, First, the words “from time 
to time” apply only to the nomina- 
tion of Judges by the Chief Justice to 
sit at Lucknow and not to the words 
“such areas in Oudh as the Cnief 
Justice may direct”. The important 
words. in the first proviso to para- 
graph 14 of the Order are “such 
Judges of the new High Court, not 
less than two in number, as the Chief 
Justice, may, from time to time nami- 
nate, shall sit at Lucknow”. These 
words indicate that the power of the 
Chief Justice to nominate Judzes, 
who shall sit at Lucknow, is to be 
exercised from time to time mearing 
thereby that the power can be exer- 
cised as often as may be necessary. 
Second, the words “in respect of cases 
arising in such areas in Oudh, as the 
Chief Justice may direct’? occur in 
the collocation of words “that the 


Judges nominated shall sit at Luckr.ow 


‘bad, Sultanpur, 


i 
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in order to exercise in respect of 
cases arising in such areas in Oudh, 
as the Chief Justice may direct, the 
jurisdiction and power for the time 
being vested in the new High Court”. 
The words “as the Chief Justice may 
direct” mean that the Chief Justice 
exercises the power to direct what 
the areas in Oudh are for exercise of 
jurisdiction by Judges fat Lucknow 
Bench, Once that power is exercised, 
it is exhausted. The reason is that 
the areas once determined should 
hold good on account of certainty and 
to dispel problems being created from 
time to time by increase or decrease 
of areas. 


31. The sum and substance as 


‘well as the spirit of the Order is that 


under the first proviso to paragraph 
14 Lucknow becomes the seat in res- 
pect of cases arising in areas in 
Oudh. There is no other provision 
except paragraph 14 in the Order as 
to what the areas in Oudh are or 
will be. Historically, the territories 
with 12 Districts of Lucknow, Faiza- 
Rai Bareli, Pratap 
Garh, Barabanki, Gonda, Baharaich, `’ 
Sitapur, Kheri, Hardoi and Unnao, 
were brought under the then British 
Crown within the jurisdiction of the 
Court of the Judicial Commissioner of 
Oudh at Lucknow. This was under 
the Government of India order dated 
4 February, 1856. (See: Laws of 
non-Regulations Provinces 1863 by 
Lord G. Campell, Judicial Commis- 
sioner, Oudh). In 1925 Oudh Courts 
Act was passed by the Uttar Pradesh 
Legislature. The Chief Court of Oudh 
with one Chief Justice and four 
Puisne Judges was established replac- 
ing the Judicial Commissioner’s 
Court. In 1937 by the Government 
of India (Adaptation of Indian Laws) 
Order 1937 it was provided that the 
Chief Court of Oudh shall consist of 
Chief Justice and such other Judges 
as may be appointed under the Gov- 
ernment of India Act, 1935. Later, 
two more additional Judges were ap- 
pointed. In this background the 
Order of 1948 came into existence and 
the new High Court was established 
with its seats at Allahabad and Luck- 
now. It, therefore, follows that 
when the Order came into existence, 
it was for the Chief Justice to direct 
the areas in Oudh,. which would be 


\ 
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within the jurisdiction of the Luck-: 


now Bench. 


l 32. Under paragraph 7 of the 

Order, the new High Court has juris- 
diction in respect of whole of the 
United Provinces exercisable in res- 
pect of any part of that province by 
either of the existing High Court. 
Paragraph 14 of the Order deals with 
the seats of thè High Court at Allaha- 
bad and Lucknow., It is only the 
-first proviso to paragraph 14 of the 
Order which states that unless the 
Governor of the United Provinces 
with the concurrence of the Chief 
Justice, otherwise directs, not less 
than two Judges shall sit at Lucknow 
in order to exercise in respect of 
cases arising in such areas in Oudh 


the jurisdiction and power vested in 


the new High Court. The first pro- 
viso to Para. 14 of the Order specifies 
the instrumentality through which 
the jurisdiction vested in the new 
High Court will be exercised in res- 
pect of cases arising in Oudh, The 
direction which the Chief Justice has 
given once with regard to the areas 
_in Oudh remains unaltered. — 


33. Section 14 of the General 
Clauses Act states that where by any 
Act any power is conferred then un- 
less a different intention appears, the 
power may be exercised from time to 
time as occasion requires. In the pre- 
sent case Section 14 of General Clauses 
Act cannot have any application be- 
cause a different intention appears in 
paragraph 14 of the order. The words 
“from time to time” occur in the first 
part of the first proviso to para. 14 of 
the- Order, in relation to the power 
of the Chief Justice to nominate Judges 
of the Lucknow Bench from time to 
time, The second part of the first 
proviso to para. 14 of the Order which 
speaks of cases arising in such areas 
in Oudh as the Chief Justice may 
direct do not attract the application of 
the words “from time to time.” The 
second part of the first proviso to 
paragraph 14 shows that such areas in 
Oudh as the Chief Justice may direct 
are areas in respect of which once 
such direction is given, there is no 
intention in the Order to exercise 
such power of direction from time to 
time, 

34. The conclusion of the High 
Court that the areas in Oudh could 
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be increased or decreased by the 
Chief Justice from time to time is set 
aside, It is only if Lucknow will 
ever cease to be a seat of the High 
Court when the Governor of the 
Uttar Pradesh with the) concurrence 
of the Chief Justice so ‘directs that 
the first proviso to paragraph 14 of 
the Order both with regard to sitting 
af J udges at Lucknow and exercising 
jurisdiction in respect of ‘cases arising 
in areas in Oudh will cease to have 
any significance in relation to Luck- 
now. 


35. The meaning of the ex- 
pression “in respect of cases arising 
in such areas in Oudh” lin the first 
proviso to paragraph 14 of the Order 


was answered by the ‘High Court 


‘that with regard to applications under 


Article 226 the same will be “a case 
arising within the areas in Oudh” only 
if the right of the petitioner in such 
én application arose first at a place 
within an area in Oudh, The impli- 
cation according to the High Court is 
that if the right of the petitioner 
rose first at any place outside anv 
area in Oudh and if the subsequent 
orders either in the revisional or ap- 
pellate stage were passed by an 
authority within an area in Oudh 
then in such cases the Lucknow 
Bench would not have any jurisdiction. 
The factor which weighed heavily 
with the High Court is ithat in most 
cases where an appeal |or_ revision 
would lie to the State Government, 
the impugned order would be made 
at Lucknow and on that) view practi- 
cally all writ petitions would arise at 
Lucknow. | 


36. The conclusion as well as 
the reasoning of the High Court is in- 
b 





correct., It is unsound because the 
expression “cause of action” in an ap- 
plication under Article 226 would be 
as the expression is understood and 
if the cause of action arose because 
of the appellate order or the revi- 
sional order which came to be pass- 
ed at Lucknow then Lucknow would 
have jurisdiction though the original 


order was passed at a place outside! - 


the areas in Oudh. It may be that 
the original order was in favour of 
the person applying for | a writ. In 
such case an adverse appellate order 
might be the cause ofiaction. The 
expression “cause of action’ is well- 
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known, If the cause of-action arises 
wholly or in part at a place within 
the specified Oudh areas, the Luck- 
now Bench will have jurisdiction, If 
the cause of action arises wholly 
within the specified Oudh areas, if is 
indisputable that the Lucknow Beach 
would have exclusive jurisdiction in 
such a, matter. If the cause of ac- 
tion arises in part within the speci- 
fied areas in Oudh it would be oben 
to the litigant who is the dominus 
litis to have his forum conveniens. 
The litigant has the right to go to a 
Court where part of his cause of ac- 
tion. arises. In such cases, it is m- 
correct to say that the litigant chooses 
any particular Court. The choice is 
by reason of- the jurisdiction of the 
Court being attracted by part of 
cause of action arising within the 
jurisdiction of the Court.. Similarly, 
if the cause of action can be saic to 
have arisen partly within specicied 
areas in Oudh and partly outside the 
specified Oudh -areas, the litigant will 
have the choice to institute proceed- 


ings either at Allahabad or Lucknow. 


The Court will find out in each case 
whether the jurisdiction of the Ccurt 
is rightly attracted by the allezed 
cause of action. 


37. To sum up, our conclusions 
are as follows. First, there is no 
permanent seat of the High Court at 
Allahabad. The seats at Allahazad 
and at Lucknow may be changed in 
accordance with the provisions of the 
Order. Second, the Chief Justice of 
the High Court has no power to in- 
crease or decrease the areas in Oudh 
from time to time. The areas in 
Oudh have been determined once by 
the Chief Justice and, therefore, 
there is no scope for changing the 
areas. Third, the Chief Justice has 
power under the second. proviso to 
paragraph 14 of the Order to direct 
in his discretion that any case or 
class of cases arising in Oudh areas 
shall be 


are instituted at- Lucknow, The in- 
terpretation given by the High Court 
that the word “heard” confers 
powers on the Chief Justice te 
order that any case or class of cases 
arising in Oudh areas shall be insti- 
tuted or filed at Allahabad instz2ad 
of Lucknow is wrong. The word 


heard at Allahabad. Any 
ease or class of cases are those which . 
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“heard” means that cases which have 
already been instituted or filed at 
Lucknow may in the discretion of 
the Chief Justice under the second 
proviso .to paragraph 14 of the Order 
be directed to be heard at Allahabad.. 
Fourth, the expression "cause of ac- 
tion” with regard to a civil matter 
means that it should be left to the 
litigant to institute cases at Lucknow 
Bench or at Allahabad Bench accord-|’ 
ing to the cause. of action arising 
wholly or in part within either of the 
areas. If the cause of action arises 
wholly within Oudh areas then the 
Lucknow Bench will have jurisdic- 
tion, similarly, if the cause of ac- 
tion arises wholly outside the speci- 
fied areas in Oudh then Allahabad 
will have jurisdiction. If the cause of 
action in part arises in the specified 
Oudh areas and part of the cause of 
action arises outside the specified 
areas, it will be open to the litigant 
to framé the case appropriately to 
attract the jurisdiction either at 
Lucknow or at Allahabad. Fifth, a 
criminal case arises where the offence 


has been committed or otherwise 
as provided in the Criminal Proce- 
duce Code, That will attract the 


jurisdiction of the Court at Allaha- 
bad or Lucknow, In Some cases de- 
pending on the facts and the provi- 
sion regarding jurisdiction, it may 
arise in either place. 

38. Applications under Article 
226 will similarly lie either at Luck- 
now or at Allahabad as the applicant, 
will allege that the whole of cause of, 
action cr part of the cause of action 
arose at Lucknow within the speci- 
fied areas of Oudh or part of the 
cause oz action arose at a place out- 
side the specified Oudh areas. 

39. The answers given by the 
High Court to the first three ques- 
tions are correct save as modified by 
our conclusions aforesaid. 

40. The answer given by the 
High Court to the fourth question is 
set aside. The meaning of cases aris- 
ing in Oudh.areas will be found out 
by appropriate courts in the light of 
this judgment. 

41. The answer to - the fifth 
question is discharged. The matters 
are sent back to the High Court for 
ae ir. accordance with this judg- 
ment. 
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42, Parties will pay and bear 
their own costs. 
g Order accordingly. 
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M/s. Chidambaram Mulraj and 
Co, Pvt. Ltd., Appellant v. Commis- 
sioner of Income Tax, Bombay City-I, 
Respondent, 2 2 


Civil Appeal No, 360 of 1971, D/- 
21-11-1975, 


(A) Income-tax Act (1922), Ss. 10 
` (5A) and 2 (ii) (a) — Assessment year 
1955-56 — Managing agency agree- 
ment — Compensation. received by as- 
sessee for its termination in account- 
ing year ending on 30-6-1954 — Not 
a new source of. income —- Previous 
year relevant to such receipt would 
be the previous year for the- manag- 
ing agency business itself — It is in- 
come assessable in year 1955-56 by 
virtue of Section 10. (54A). © 


By a legal fiction introduced by 
sub-s. (5A) in Sec. 10 by the Finance 
Act of 1955, any amount received by 
a managing agent as compensation 
for. the termination of his managing 
agency agreement which would other- 
wise have been a capital receipt is to 
be deemed. as profits and gains of a 
business carried on by the managing 
agent. The fiction introduced by 
sub-s. (5A) regards the capital re- 
ceipt as income and does not extend 
to treating the termination of manag- 
ing agency itself as -a business. 
Though the amount was not earned 
in carrying on the business of manag- 
ing agency, the source of the receipt 
was undoubtedly the managing agency 
. business itself. It cannot therefore be 
said that the receipt was income from 
anew and independent source. In 
enacting sub-s. (5A) the legislature 
was concerned only with providing a 
head under which the receipt which 
has been deemed to be income could 
be brought to tax and was not con- 
cerned with creating a new source 
for that deemed income. - Hence, the 
compensation paid for the termina- 
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tion of a managing agency business is 
a payment in relation the said 
business, and, therefore, | the previous 
year relevant to that receipt would 
be the same as the previous year 
for the managing agency business it~ 
self. (1965) 2 ITJ 498 (Bom), Affirm- 
ed. (1963) 48 ITR 66r (Mad) and 
(1967) 65 ITR 90 (Bom),) Approved. 
| (Paras 5, 6) 
Cases Referred: Chronological Paras 
(1967) 65 ITR 50 = (1947) 2 ITJ 329 
(Bom) 5 
(1963) 48 ITR 661 (Mad) ĝ 


Mr. S. C. Manchanda, Sr. Advo- 
cate, Mr. K. J. John, (Advocate of M/s. 
J. B. Dadachanji & Co. with him), for 
Appellant; Mr. S. T. Desai Sr- Adyo- 
cate, (Mr. Girish Chandra and Mr. M. 
N. Shroff, Advocates with him), for 
Respondent. eG 


: The Judgment of the Court was 
delivered by | 


GUPTA, J.:— The appellant is a 
private limited company. The as~- 
sessment year is 1955-56 for which 
the relevant previous year ended on 
June 30, 1954. The shareholders af 
the appellant company | are Mulraj 
Kersondas, members of his’ family, al- 
lied concerns and nominees only. In 
1944 the appellant purchased tha 
Managing agency of the Elphinston 
Spinning and Weaving Mills Ltd. for 
Rupees six lakhs and thereafter en- 
tered into a separate managing agency _ 
agreement with the managed company 
for a period of seventeen years. The 
appellant’s only source’ of income 
was this managing agency in the 
relevant year, Mulraj and his group 
also held among themselves 25,000 
ordinary and 10,000 preference shares 
of the Elphinston Spinning and Weav- 
ing Mills Ltd. Mulraj entered into an 
agreement for sale -of ‘these shares 
with K. D. Jalan of cutta for a 
consideration of Rupees forty-five 
lakhs; one of the terms of the agree- 
ment was that Mulraj | would have 
the managing agency of ithe appellant 
company terminated. In implementa- 
tion of this agreement Mulraj wrote 
to the appellant company on October 
21, 1953 asking the company to give 
up the managing agency on receipt 
of a sum of Rupees ten lakhs as com- 
pensation which he promised ‘to pay. 
On the same day the appellant com- 
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pany passed a resolution accepting 
Mulraj’s offer and wrote to the 
managed company, Elphinston Spin- 
ning and Weaving Mills Ltd, tenier- 
ing resignation of its office as manag- 
ing agents. The resignation was m 
due course accepted. The assessee re- 
ceived from Mulraj a sum of Ruzees 
9.95,000/- as compensation for prema- 
ture termination of the manaing 
agency, Rs. 5,000/- having been vaid 
by Mulraj as brokerage to one Dhiraj- 
lal Maganlal. The amount rece-ved 
was credited to the Capital Reserve 
Account in the appellant’s books for 
the year ending on June 30, 1954 Jes- 
cribed as “compensation for loss of 
office.” 


2. In the assessment Fear 
1955-56 for which the appellant’s pre- 
vious year ended on June 30, 1954, 
the Income-tax Officer assessed the 
entire amount of Rupees ten lakhs in 
ihe hands of the appellant company 
under Section 10 (5-A) of the Income- 
Tax Act, 1922. Section 10 (1) of the 
Income-Tax Act, 1922 states that the 
‘tay shall be payable by an assessee 
under the head “Profits and gains of 
business, profession or vocation” in 
respect of the profit or gains of any 
business, profession or vocation carried 
on by him.” Sub-section (5-A) was 
inserted in Section 10 by the Finance 
Act, 1955 with effect from April 1, 
1955, the relevant part of which is. in 
these terms: 

'(5-A) Any compensation or other 
payment due to or received by, 


(a) a managing agent of an Incian 


company at or in connection with the © 


termination or modification of his 
managing agency agreement ‘with the 
company; 

(b) a manager of an Indian ccm- 
pany at or in connection with the 
termination of his office or modifica- 
tion of the terms and conditions re- 
lating . thereto; 

(c) any person, by whatever name 
called, managing the whole or subs- 
tantially the whole affairs of any 
other company in the taxable terri- 
tories, at or in connection with the 
termination of his office or the meadi- 
fication of the terms and conditions 
relating thereto; _ l 

(d) any person, by whatever 
name called, holding an agency in zhe 
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taxable territories for any. part of 
the activities relating to the business 
of any other person, at or in connec- 
tion with the termination of his 
agency or the modification of the 
a and conditions relating there- 
O; 

shall be deemed to be profits and gains 
of a business carried on by the 
managing agent, manager or other 
person, as the case may be, ‘and 
shall be liable to tax accordingly;” 


3. The company preferred an 
appeal to the Appellate Assistant 
Commissioner against the order of 
the Income-tax Officer. The Appel- 
late Assistant Commissioner allowed 
the appeal holding that Section 10 (5A) 
created ` a new source of income for 
which the previous year was not the 
previous year for the managing 
agency business which ended eon June 
30, 1954, that the compensation of 
Rupees ten lakhs which the appellant 
received in October, 1953 fell in the 
financial year 1953-54 which would 
be the previous year for this 
income for which the assessment 
year was 1954-55 which was be- 
fore sub-section (5A) of Section 10 
was enacted, and the fact that the ap- 
pellant had entered the amount in its 
books for the year that ended on 
June 30, 1954 could not be taken as 
an exercise of option by the essessee 
accepting the said year as the previ- 
ous year in respect of the |. receipt. 
The Appe:late Assistant Commissioner 
further held that if at all the amount 
was taxakle in the assessment year 
1955-56, the assessee was entitled to 
a deducticn of Rupees six lakhs paid 
for acquiring the managing agency. 
The Department took an appeal to 
the Tribunal against the order of the 


Appellate Assistant Commissioner. 
The Tribunal was of opinion that 
Section 10 (5A) only regards the 


compensation received by the manag- 
ing agent as profits and gains of 2 
business and does not create a fresh 
source therefor, and as the amount 
in question in this case was received . 
in the accounting year relevant to 
the assessment year 1955-56, it was 
taxable in the sssessment year 1955- 
56. The Tribunal however agreed 
with the Appellate Assistant Cemmis- 
sioner that the assessee was entitled 
to a deduction of Rupees six lakhs 
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which the assessee -had paid for ac-- 


quiring the managing agency, and 
allowed the appeal partly holding 
that the assessee was liable to pay 
tax on the sum of Rs. 3,95,000/-. At 
the instance of the parties the Tribu- 
-nal referred the following two ques- 
tions to the High Court under Sec- 
tion 66 (1): 


*(i) Whether the sum of Rs. 10 
lakhs is income assessable in the 
year 1955-56 by virtue of Section 
10 (5A)? 

(ii) If the answer is in the affir- 
mative, whether the initial cost of 
acquisition of the Managing Agency 
of Rs. 6 lakhs and Rs, 5000/- paid as 
brokerage on sale are deductible?” 
The first question was referred at the 
instance of the assessee and the second 
at the instance of the Department. 
- The High Court overruled the con- 
tention of the assessee that the 
amount in question was income from 
a new source for which the previous 
year was 1953-54, and answered the 
first question in the affirmative and 
in favour of the revenue. As regards 
the second question, the High Court 
answered it in favour of the assessee 
and upheld the order of the Tribu- 
nal. In the present appeal brought 
‘on a certificate under Section 66A (2), 
the assessee challenges the correctness 


of the answer given by the High 
Court to the first question, 
4. “Previous year” is defined 


in Section 2 (11) of the Income-tax 
Act, 1922 and the relevant part of 
‘the definition is as follows:— 


"(11) ‘Previous year’ means in 
respect of any separate source of in- 
come, profits and gains— 

(a) the twelve months ending on 
the 3lst day of March next preceding 
the year for which the. assessment is 
to be made, or, if the accounts of the 
assessee have been made up to a date 
within the said twelve. months in 
respect of a year ending on any date 
other than the said 31st day . of 
March, then at the option of the as- 


sessee the year ending on the day to - 


which his accounts have so been 
made up:”’ . 
5. As stated already, sub-sec- 


tion (5A) of Section 10 came into 
force on April 1, 1955. Therefore, 
the amount in question, if received by 


‘ed by sub-section (5A) | regards 
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the assessee during the previous year 
for the assessment year 1955-56, 
would be taxable under that sub-sec- 
tion. By a legal fiction introduced 
by sub-section (5A) any! amount re- 
ceived by a managing agent as com- 
pensation for the termination of ‘his 
managing agency agreement which 
would otherwise have been a capital 
receipt is to be deemed as profits and 
gains of a business carried on by the 

Managing agent. The appellant con-} 
tends that sub-section -(5A) indicates 
that this deemed income is to ba 
treated as receipt from 4 new source 
and, that being so, the relevant pre- 
vious year for this income would not 
necessarily be the year ending on 
June 30, 1954 which was the previ- 
ous year for the managing agency 
business, and the assessee should 
have been given an opportunity to 
choose the previous year in respect 
of the receipt in question; if the fin- 
ancial year 1953-54 is taken as the 


previous year for this income from a 


‘New source, the argument proceeds, 


then the amount would) not be tax- 
able in the assessment year 1955-56. 
it is further argued that the amount 
received as compensation could not. 
be the profits and gains of the manag- 
ing agency business because the busi- 


‘ness itself was being terminated. The 


words of the sub-section, according 
to learned counsel for the appellant, 
indicate that the receipt is to be 
treated as income from ia new and 
independent source. Sub-section (5A) 
states, inter alia, that any compensa- 


tion or other payment received by a 


. managing agent in connection with the 


{ 


termination of his managing agency 
agreement shall be deemed to be 
profits and gains of ‘a business’ car- 
ried on by the managing agent. The 
use of the indefinite ‘article before 
the ‘word ‘business’, it jis submitted, 
makes it plain that the income is not 
relatable to the managing agency 
business but to a new and separate 
source. | 


6. We are unable to 
the contention. 


accept 
The fiction introduc- 
the 
ċapital receipt as income and does 
not extend to treating the termination 
of managing agency itself as a busi- 
ness. The amount received by tke 
appellant was a payment for the ter- 
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mination of the managing agency 
business and, as such, the receipt is 
obviously related to that business. It 
is of course true that the amount was 
not earned in carrying on the pusi- 
ness of managing agency, but HF is 
‘iclear that the source of the receipt 
was the managing agency business it- 
self. It cannot therefore be said that 
the receipt was income from a new 
and independent source. In our opin- 
ion the High Court was right in hold- 
ing that in enacting sub-section (5A) 
the legislature was concerned only 
with providing a. head under which 
the receipt which has been deemed to 
be income could be brought to tax 
and was not concerned with creating 
a new source for that deemed. in- 
come. Two decisions cited on b2half 
of the respondent, one of the Bom- 
bay High Court, Commr. of Income- 
tax, Bombay v. Sir Chunilal V. Mehta 
& Sons P. Ltd., (1967) 65 ITF. 50 
(Bom) and the other of the Madras 
High Court, R. V. Lakshmiah Naidu 
and Co: v. Commr, of. Income-tax, 
Kerala and Coimbatore, (1963) 48 ITR 


661 (Mad) have both held that the . 


compensation -paid for: the termina- 
tion of a managing agency business is 
a payment in relation to the said 2usi~ 
ness, and, therefore, the previous year 
relevant to that receipt would be the 
same as the previous year for the 
managing agency business itself In 
our view these two decisions state 
the law. on the point correctly. 


T. The appeal fails and is dis- 


missed with costs. a 
Appeal dismissed, 


ve ant 
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5 JJ. 


Ramesh Ramdas Teli, Appellant 
v. The State of Maharashtra, Respon- 
dent. ' oa 


Criminal Appeal No. 60 of 1975, 
 D/- 19-11-1975. 


memenne man yeni enaa. 


D/- 2-9-1974—Bom.) © 
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Ramesh Ramdas v. State of Maharashtra 


which Nandlal 


{Prs, 1-2] S.C. 345 
Held that the identifying witnes- 


. ses had ample time to mark the vis- 


age of appellant, that there was ample 
corroborative evidence by way of extra- 
judicial. confession and recovery of 
blood stained knife and blood stained 
bush shirt at the pointing out of the 
appellant, which lends assurance to the 
identity of the appellant and that it 
was proved beyond reasonable doubt 
that appellant was the murderer, Cri. 
App. No. 454 of 1974, D/- 2-9-1974 
(Bom), Affirmed. (Paras 4, 5) 

(B) Penal Code (1860), S. 302 — 
Death sentence — Propriety: Where 
the deceased has done no harm to ap- 
pellant who is apparently a desperate 
character who would not stop at kill- 
ing rather than be caught in attempt 
to steal after breaking into a house, 
Held that death sentence is proper. 
Cri. App. No. 454 of 1974, D/- 2-9- 
1974 (Bom), - Affirmed. (Para 6) 


Mr. V. Maya Krishan, Advocate, 
A. C., for Appellant; Mr. H. R. Khanna 
and Mr. M. N. Shroff, Advocates, for 
Respondent. 


The J udgment of the Court- was 
delivered by 


BEG, J:— The appellant Ramesh 
Ramdés Teli was convicted under Sec- 
tion 302 Indian Penal Code and sen- 


tenced to death for committing the 


murder of one Nandlal Chandnani by 
stabbing him on the night between 
28th and 29th June, 1973, in Shyam 
Sadan, Marine Drive, Bombay, in an 
attempt to escape from the flat of the 
deceased which he had entered for 
committing theft. The appellant was 
also convicted under Section 458 
I.P:C. and sentenced to six years 
rigorous: imprisonment. The conviction 
of the appellant rests on the evidence 
of identification by Bipinchandra Modi, 
P. W. 8, and Abdul Rehman, PW 11, 
and Venkatesh Narsappa, PW 13, 
corroborated by circumstantial evi- 
dence.. 


2. The murdered man Nand- 
lal Chandnani was living with his 
wife and parents in flat No. 8, of a 
building known as Shyam Sadan 
situated on ‘F’ Road, Marine Drive, 
Bombay. The flat had 3 bed rooms, 
a kitchen and a hall. The bed room in 
Chandnani and his 
Lajja Chandnani were 


wife Smt. 


-asleep is on the western side with a 
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balcony overlooking the compound 
adjoining a passage to Shri Niketan 
Garden. The door of the bed room 
leading to the balcony was kept open 
probably because it was the month 
of June. Smt. Lajja, PW 2, was 
awakened by the voice of her hus- 
band at 3. 15 a.m. She got up from 
her bed and herd him shouting 
“Chor! Chor!” She opened the main 
door of the room leading to the rest 
of the house. She saw that her hus- 
band was struggling with a stranger 
trying to get away from the balcony. 
She put on the light and went to the 
assistance of her husband and caught 
hold of the leg of the stranger who 
pushed her with his. leg and also 
struck her with his knife on her left 
cheek and foreheac and then escaped. 
Her shouts brought her mother-in-law 
and other relations. She noticed that 
her husband was bleeding profusely 
and soon collapsed on the bed. 
Her father-in-law and brother-in-law 
also came into the room. Servants 
were called. A Doctor was sent for. 
Shri Nandlal Chandnani was removed 
to the G. T. Hospital and he expired 
soon after reaching there. A First 
Information Report was lodged at 
Azad Maidan Police Station at 3.55 
a.m. on 29-6-1973 by Raghunath Rai, 
PW 4, a resident of flat No. 4, in 
Shyam Sadan who was one of the 
persons who assembled in the flat 
after the dastardly attack. 


3. The assailant had been seen 
running away by several persons in- 
cluding Padam Sirgh, PW 7, and 
Bipinchandra Modi, PW 8, who had 
crossing the road 


seen a man 
from Bharat Mahal on '‘F’ Road 
across Netaji Subbash Road and 


jumping over the pavement wall on 
to what is known as “Tetrapods” on 
the beach. Raghunath Rai, P. W. 4, 
had also seen a person jumping over 
the compound wal. of Bharat Mahal 
which adjoins Shyem Sadan. He had 
also seen some. persons chasing the 
man. At first, he thought that it was 2 
case of petty theft. but he soon learnt, 
from neighbours, that it was a case 
of serious stabbing, Bipinchandra 
Modi, PW 8, used to sleep in the 
compound- of Seksaria building which 
lies across the 'F Road in front of 
Bharat Mahal. He had chased the 
assailant who jumped over the boun- 


dary of the pavement on to ‘Tetra- 
pods’ -on the beach. The man who 
had escaped towards the sea emerg- 
ed a little later at a place nearly 1100 
ft. to the south of 'F’ Road on Netaji 
Subbash Road. At that time, Abdul 
Rehman, PW 1l, and Venkatesh 
Narsappa, PW 13, and Mohan Velayu- 
dan saw him. Abdul Rehman had 
earlier heard the shouts; of ‘Chor! 
Chor!.” He had seen a man who 
was being chased jumping over the 
pavement wall on to the Tetrapods. 
As he saw a man coming from the 
Tetrapods back to the Netaji Subbash 
Road, Abdul Rehman, P' 11, told 
his friends, Narsappa, P 13, and 
Mohan Velayudan, who used to, sleep 
at the bus stop in his company, that 
the man who had come out was the 
man who had escaped towards the 
sea, This was probably guess work. 
But; when Narsappa and Mohan 
Velayudan ran after that man so as 
to be able to catch him, the man 
turned round, faced them, and threa- 
tened to use his knife on them. This 
frightened Venkatesh Narsappa and 


‘Mohan Velayudan who retreated, The 


man then escaped towards the build- 
ing called Zaver Mahal. 


A. It appears that) soon after 
the man who had eluded arrest either 
at the flat or by those, including 
Bipinchandra Modi, PW |8, who had 
chased him when he jumped over 
the pavement wall. and ran towards 
the sea, or, subsequent] f when Ab- 
dul Rehman, PW 11, and his two 
friends, Venkatesh Narsappa, PW 13, 
and Mohan Velayudan, tried to catch 
him, the appellant was iseen with a 
friend called Chinappaya, at an Irani 
Hotel, near the Church, opposite Ma- 
rine Lines Railway Station. There, he 
found another friend, Abdul Karim 
Yusuf alias Takalya, PW 10, having 
tea. The two men sat near Takalya 
who was struck by the - frightened 
lcok of the accused-appellant, and 
asked him what the matter was, It 
appears that the appellant, unable to 
keep the secret within himself; told 
Takalya what had happened in a fiat 
at 'F Road and warned | him not ta 
go that side. This kind of behaviour 
is not peculiar for desperate people 
with little control over their speech 
or actions, Apparently, they were birds 
ofthe same feather. Hence, Takalya 
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didnottellanyone immediately. But, 
on the next day, when the murder was 
being discussed, he told his friend, 
Ganesh Swami, PW 9, that the ap- 


pellant had confessed to him, It. 


appears that the ~ appellant had 
no home and used to usually 
sleep in the Shri Niketan Gar- 


dens which adjoin Shyam Sadan 
buildings. What the appellant had 
revealed to: Takalya was conveyed to 
Ganesh Swami, PW 9 Apparently, 
Takalya was appellant's friend and had 
known him for over a year. The ap- 
pellant was arrested and put. up for 
identification at a test parade held on 
2-7-1973 at which Bipinchandra Modi, 
PW 8, Abdul Rehman, PW 11, Venka- 
tesh Narsappa, PW 13, and Mohan 
Velayudan identified him, but Padam 
Singh, PW 7, and Smt. Lajja Chand- 
nani, PW 2, failed to identify him. 
This shows that the identification pro- 
ceedings conducted by a Magistrate 
were above board. The identizying 
witnesses were thoroughly cross-exa- 
mined, Their evidence showed that 
they had sufficient opportunity to 
mark the features of the appellant 
well, They also identified the Appel- 
lant in Court. Furthermore, their 
identifications are . corroborated not 
only by the evidence of Takalya to 
whom the appellant had made an 
extra-judicial confession, but also by 
the evidence of the recovery of a 
blood stained knife and a blood stain- 
ed “bush shirt” at the pointing out 
of the appellant. The. appellant had 
also some injuries on -his person 
which had resulted from the scuffle. 
Their duration coincided with the 
time of the occurrence, He had also 
some blood stains on his clothes 
which he could not explain. The 
blood stains on the objects mentioned 
were of the same group as either 
that of the deceased or of his wife. 
The accused’s blood grouping is dif- 
ferent, After examining the whole 
evidence, there is not a shadow of 
doubt left in our minds that the ap- 
pellant had committed the dastardly 
attack which resulted in the follow- 
ing injuries on the body of the de- 
ceased: 

*(A) Abrasions, linear and incis- 
ed,. on 


(1) Front lower part of neck, 2.8 
cm., not tailing, (2) Chest to the left 
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of lower end of breast bone, 3.4 em, 
tailing up. (3) Chest near right arm- 
pit, 2.1 cem., tailing down. . 

(B) Bruises blue red on chest 
above injury No, A-3, below middle 
of right collar bone, 4.8 x3.0 cm, 
area. 


(C) Incised stab wound on front 
upper part of left arm at level of arm- 
pit, 2.8 x 1.0 x 5.5 em., deep under 
muscle near outer side of bone, tail- 
mg 0.5 cm., inwards, outer and 
sguare. 


(D) Incised stab wound on chest 
below outer half of left collar bone, 
2.0 x 0.5 x 6.2 cm, deep under mus- 
cle, direction of the blow from above 
vertically down under the skin and 
muscle, outer and square. 

(E) Incised stab wound on chest 
below inner half of left collar bone, 
outer and square, 2.4 x 0.4 em. 

He noted the following ante-mortem 
internal injuries corresponding to ex- 


. ternal injury E:— 


(1} Second left intercostal space | 
perforated in front below costal 
cartilage, 2.0 cm., cut, 

(2} Pericardium cut in front 1.5 
cm. 


(3} Ascending aorta cut in front 

1.5 cm. and 2.5 cem., cut behind inter- 

ert (outer covering remaining in- 
ct)”. 


5 The most that could be 
said in defence of the appellant was 
that it was not certain, from the eyi- 
dence, from which place he actually 
Jumped over the pavement wall on 
to the Tetrapods. It is, however, 
clear that-he emerged a little later 
near the bus stop where Abdul Reh- 
man and his friends used to sleep. It 
appears that Abdul Rehman had gone 
a little bit ahead towards the north 
to urinate when he heard the shouts 
of “chor chor” and saw the appellant 
escaping towards the sea by jump- 
Ing over the pavement wall on to 
the Tetrapods. It may be a matter of 
inference, when the appellant emerg- 
ed a littie later near the bus stop 
further south in order to take the 
passage by the side of the Zaver Ma- 
hal, that he was the same person. 
The inference was justified by the 
appellant's conduct. There were 
lamp posts on the road in the light 
of which the appellant’s features 


348 S.C. 


could be made out. He had turned 
round to face the two men who chas- 
ed him. Abdul Rehman, PW 11, had 
seen him not merely jumping over 
the pavement wall from a distance 
but also emerging again over the 
pavement wall near the bus stop. The 
identifying witnesses had ample time 
to mark his visage. Moreover, as we 
have seen, there is ample corrobora- 
tive evidence which. lends assurance 
to the evidence of the identity of the 
escaped assailant. The total effect is 
to convince us beyond reasonable 
doubt that the appellant is the mur- 
derer. 

G. We find no extenuating cir- 
cumstance to reduce the sentence. 
The deceased had done no harm to 
the appellant. The appellant is ap- 


parently a desparate character who 


would not stop at killing rather than 
be caught in an attempt to steal 
‘after breaking into a house. We do 
inot think that anything less than a 
. death sentence is deserved by him. 
7. Consequently, we affirm 
the conviction and sentence of the ap- 
pellant and dismiss this appeal. l 
Appeal dismissed. 
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(From Calcutta: (i) (1971) 81 ITR 147; 
from Kerala (ii) 1972 Tax LR 990) 
V. R. KRISHNA IYER, A. C. GUPTA 

AND S. MURTAZA FAZL ALI JJ. 

(1) Civil Appeal No. 2129 of 1970, 
Indian Chamber of Commerce, Ap- 
pellant v. C. I T., West Bengal TIJ, 
Calcutta, Respondent. i 

(1) Federation of Indian Cham- 
bers of Commerce and Industry, New 
Delhi: 

(2) Bengal Chamber of Com- 
merce and Industry Calcutta. 

(3) The Cochin Chamber of Com- 
mers and Industry, Cochin. Interve- 
ners. 
(2) Civil Appeals Nos. 2455-2457 
of 1972 C. I. T., Kerala, Ernakulam, 
Appellant v. Cochin Chamber of Com- 
merce & Industry, Cochin, Respon- 
dent. 

Civil Appeal Nos. 2129 of 1970 
and 2455-2457 of 1972, D/- 17-9-1975. 


KS/LS/D768/75/KSB 


Indian Chamber of Commerce v. C. L T W. B. 


A IR. 


(A) Income-tax Act (1961), Ss. 2 
(15) and 11 (1) — Charitable purpose 
— Advancement of an object of gene- 
ral public utility involving the- car- 
rying on of-activity for profit will not 
come within its ambit — Chamber of 
Commerce — Although it is an insti- 
tution advancing objects jof general 
public utility its income (from three 
heads of fees invelve an activity for 
profit and therefore is not entitled to 
exemption under S. 11 (1) (a). 1972 
Tax LR $90 (Ker), Reversed, 1973 
Tax LR 1393 (Ker), Overruled, 


The Chamber of Commerce is a 
trade association which renders speci- 
fic services to its members and there- 
fore Section 28 will ordinarily apply 
to its income, unless Sec, 11 read with 
Sec. 2(15) excludes it from taxabi- 
lity. The income drawn |from non- 
members by the Chamber will clear- 
ly be taxable unless S, 2(15) comes 
to its rescue. (Para 6) 


` An institution which icarries out 
charitable purposes out |of income 
‘derived from property held. under 
trist wholly for charitable purposes’ 
may still forfeit the claim to exemp- 
tion in respect of such takings or in-. 
comes as may come to it from pursu- 
ing any activity for profits. 
| (Para 12) 
S. 2(15) excludes from exemption. 
the carrying on of -activities for profit 
even if they are linked with the ob- 
jectives of general public! utility, be- 
cause the statute interdicts, for pur- 
pcses of tax relief, the advancement 
of such objects by involvement in 
the carrying on of activities for pro- 
l (Para 16) 
The true test is to ask for ans- 
wers to the following questions: (a) 
Is the object of the assessee one of 
general publie utility? (b) Does the 
advancement of the object involve 
activities bringing in moneys? (c) If 
so, are such activities undertaken (i) 
for profit or (ii) without profit? 
Even if (a) and (b) are answered affir- 
matively, if (c) G) is answered affir- 
matively,.the claim for! exemption 
collapses. The solution to the problem 
of an activity being one for or irres- 
pective of profit is gathered on a foot- 
ing of facts. - | (Para 21) 


Although the normal | objects of 
Indian Chamber of Commerce may 
l 


| 
! 
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be held to be objects of gene- 
ral public utility, the income de- 
rived from its activities in the form of 
(i) arbitration fees (ii) fees for su- 
ing certificates of origin, and (iii) fees 
for weighment and measurement for 
the benefit of traders in general are 
the result of activities carried on for 
profit within the meaning of Sez. 2 
(15) and the incomes from such acti- 
vities are not exempt from tax umder 
Section 11. of the Act. (1971) 81 ITR 
147 (Cal), Affirmed. 1972 Tax LR 
990 (Ker), Reversed, AIR 1976 SC 10 
Rel. on. 1973 Tax LR 1393 (Ker), 
Overruled. (Paras 4, 26) 
Cases Referred: Chronological Paras 


AIR 1976 SC 10 = 101 ITR 234 
2, 5, 7, 1L 17 

(1975) 100 Tax LR 392 (Andh Pra) 4 
1973 Tax LR 1393 = 94 ITR 113 
(Ker) 20 
AIR 1965 SC 1281 = (1965) 55 ITR 
722 4, 8 
AIR 1944 PC 88 = (1944) 12 ITR e 


In Civil Appeal No. 2129 of 1970. 

Mr. A. K. Sen, Sr. Advoeate, 
(Mrs. Leila Seth, Advocate and M/s. 
O. P. Khaitan and B. P. Mahssh- 
wari, Advocates with. him), for Ap- 
pellant; Mr. G. C. Sharma, Sr, Ad- 
vocate, (M/s. B. B. Ahuja and S P. 
Nayar, Advocates with him), for Res- 
pondent. M/s. J. Ramamurthi and D. 
N. Gupta, Advocates (for No. 1); Mr. 


A. K. Sen, Sr. Advocate, (Mr. Gupta,’ 


Advocate with him, (for No. 2.); M/s. 
J. Ramamurthi and D. N. Gupta, Ad- 
vocates, (for No.. 3), for Interveners. 
In Civil Appeals Nos, 2455-2457 of 
1972. 

Mr. G. C. Sharma, Sr. Advccate 
and (M/s. B. B. Ahuja and S.P. Nayar 
Advocates with him), for- Appel-ant; 
Mr. A. K. Sen, Sr. Advocate, (Mr. D. 
N. Gupta, Advocate with him), for 
Respondent. = 


The Judgment of the Court was 
delivered by 

KRISHNA IYER, J.:— These four 
appeals raise but one question, tarn- 
ing on the meaning of ‘charitable 
purpose’, as defined in Section 2 (15) 
of the Income Tax Act, 1961 (Act 
No. XLIII of 1961) (for short, the Act). 
They may be disposed of by one com- 
mon judgment, although the two 
High Courts (Calcutta and Kerala) 


from where the appeals have come 
have taken contrary views on the 


_ Single point in issue. 


. 2. What are the bounds set 
for earning exemption by a combined 
application of Sec. 11 (1) read with 
section 2 (15) of the Act? What is 
the parameter of the legal concept of 
charitable purpose? Are the triune 
activities, which have yielded income 
and have been assessed to tax, eligible 
for exemption as falling within the 
scope of Section 2 (15) as it now 
Stands? These points of law, in the 
conspectus of facts presented in the 
case, have -been argued in the light of 
conflicting .decisions of the High 
Courts and illumined in part by a 
very recent pronouncement of this 
Court in. Loka Shikshana Trust v. 
C. I. T., Mysore Civil Appeals Nos. 2130 
and 2131 of 1970, decided on 28-8-1975 
= (reported in AIR 1976 SC 10) 


3. The assessees are the Indian. 
Chamber ‘of Commerce and the 
Cochin Chambers of Commerce, Their 
memoranda and articles of association 
are substantially - similar and so the 
facts in the first case alone need be 
stated and the question of law discus- 
sed with reference to that case only. 
Hardly any distinction on facts or law 
which desiderates a separate conside- 
ration exists. 

4. The Indian Chamber of 
Commerce is a company registered 
under Section 26 of the Indian Com- 
panies Act, 1913. Its memorandum 
and articles of association spell out 
the broad objects and there is no 
doubt that they fall within the sweep 
of the expression ‘the advancement of 
any...... object of general public uti- 
lity’ as set down in Section 2 (15) of 


the Act. Briefly put, they are pri- 


marily promotional and protective of 
Indian trade interests and other allied 
service operations, A general con- 
cluding clause authorizes it ‘to do all 
other things as may be conducive to 
the development of trade, commerce 


-and industries or incidental to attain- 


ment of above objects or any of them’. 
It is clear from Cls. 4 and 8 of the 
Memorandum of Association that the 
Members of the ‘Chamber do not and 
cannot stand to gain personally since 
no portion of ‘income and pro- 
perty of the association’ shall be paid 
eens directly or indirectly, by way of 
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dividend or bonus or otherwise how- 
Soever by way of profit to the per- 
sons who at any time are 
bers of the Association...... ’ Even on 
the dissolution of the Association the 
Members cannot claim any share in 
the assets. These highlight the fun- 
damental fact that the Chamber, by 
and large, strives to advance the gene- 
ral trade interests of India and In- 
dian without seeking to make profits 
for its Members. : In the light of this 
Court’s decision in C. I T. v. Andhra 
Chamber of Commerce, (1965) 55 ITR 
722 = (AIR 1965 SC 1281) one may 
readily state that the Chambers ad- 
vance objects of general public utility 
and, prima facie move into the exclu- 


Sionary area of charitable purpose. 


However, the bone of contention in 
this case is as to whether the three 
sources of income, viz., (a) arbitration 
fees levied by the Chamber; (b) fees 
collected for the certificates of origin; 
and (c) share of profit in M/s. Calcutta 
-Licensed Measurers for issue of cer- 
tificates of weighment and measure- 
ment, fall within the exclusion, It 
may be mentioned that all these three 
services were extended to Members 
and non-Members or, rather, to the 
trade generally, Had the law bearing 
on ‘charitable purpose’ been what it 
was prior to 1961, the Chamber would 
have won, hands down may be, But 
then there is a significant change in 
the definition of ‘charitable purpose’ 
by the addition of nine new words 
which cut back on the amplitude of 
the expression in the prior Act, The 
Straight question to be answered. here 
is whether, in plain English, the three 
activities which have’ yielded profits 
to the Chamber involvethe carrying on 
of any activity for profit, uncompli- 
cated by casuistic niceties, semantic 
nuances and.case-law conflicts. Un- 
fortunately, legisla-ive simplicity has 
not been accomplished by the drafts- 
man in the amended definition and, 
consequently, interpretative comple- 
xity . persists. The Judges of the 
Andhra -Pradesh High Court in A. P. 
State Road Transport Corporation v. 
C. I. T., (1975) 100 ITR 392 at p. 397 
observed, while ccnsidering the im- 
port of S. 2(15) of the 1961 Act: 


"It is one of the fundamental 
principles in legislation and the draft- 
ing of statutes that the provisions con- 


. the fiscal statutes 
burden on the public. Ne in this 


A.L R. 


tained therein should be clear and 
cogent and, more so, with regard to 
which impose a 


case, what we find is that the amend- 
ment, instead of being clear and co- 
gent, is complicated and! courts have 
taken different views in interpreting 
the same,” 


We dare say that achieving greater 
simplicity and clarity in! statute law 
will be taken up by the draftsmen of 
the legislative bills to avoid playing 
linguistic games in Court, and promo- 
tion of interpretative litization. Law- 
yers and legislators must! stop confus- 
ing each other and start talking to 
their real audience — the people — so 
that communication problems may 
not lead to prolific forensic battles. 
We must confess to having been hard 
put to it to get at the controlling dis- 
tinction between activities which fall 
on one side or the other of ‘charitable 
purpose’. The assessee, the Indian 
Chamber of Commerce, was assessed 
for the accounting year | 1963-64 on 
the income which arose from the 
three heads of arbitration fees, fees 
for certificates of origin and the share 
of profits in the firm M/s. Calcutta 
Licensed Measurers which issued 
weighment and measurement certifi- 
cates charging a ‘fee therefor. The 
return for the assessment year show-. 
ed a profit of Rs. 1,58,690/- made up 
of a small amount from arbitration 
fees, and a similar sum from fees for 
issue of certificates of origin ‘but a 
substantial sum by way) of share of 
income from:-the fees charged for 
weighment and measurement. .Al- 
though the Income-tax Officer repel- 
ed the claim of ‘charitable purpose’ on 
the- view that these activities were 


_for profit, the Appellate Tribunal took 


a contrary view reversing the concur- 
rent findings of the Income-tax Offi- 
cer and the Appellate Assistant Com- 
missioner, The conclusion of the Tri- 
bunal was that Sec. 2 (15) applied 
but the High Court onja reference 


‘under Section 255 (1) of the Act, ans- 


wered the question in favour of the 
Revenue. | 


5. We have indicated earlier 
that the various High Courts have 
taken contrary views, |Kerala has 
consistently held’ on facts substantial- 

i 
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ly identical that Section 2‘(15) is at- 
tracted. Andhra Pradesh has conzur- 
red, while Calcutta and Mysore have 
ranged themselves on the oppesite 
side. A recent decision of this Court 
earlier mentioned (AIR 1976 SC 10) 
has given some telling guidelines al- 
though the precise facet pressed be~- 
fore us may not be said to have heen 
wholly covered by it. 


6. The seheme of the Act may 
be briefly indicated to the extent it is 
relevant, before entering on the 
discussion., ‘Income’ is taxable, but 
certain incomes shall not be included 
in the total income of the previous 
.- year of the person in receipt of the 
income, Section 11 excludes from the 
computation income derived from oro- 
perty held under trust wholly for 
charitable purpose, The Chamber of 
Commerce is a trade association waich 
renders specific services to its mem- 
bers and therefore Section 28 will 
ordinarily apply to its income, uriless 
Section 11 read with Section 2 (15) 
excludes it from taxability. The in- 
come drawn from non-members by 
the Chamber will clearly be taxable 
unless S. 2 (15) comes to its rescue. 
Thus the pivotal issue is as to whe- 
ther the three channels of income 
may be treated as charitable purposes 
and therefore eschewed by Section 11 
from the charging’ provision. 


7. At this stage we may ead 
Section 2 (15): 


“2 (15) In this Act, unless the 
context otherwise requires,— 


‘charitable purpose’ includes re- 
lief of the poor, education, medical 
relief, and the advancement of any 
other object of general public ut-lity 
not involving the carrying on of any 
activity for profit.” 

The obvious change as between the 
old and the new definitions is the ex- 
clusionary provision introduced in the 
last few words. The history which 
compelled this definitional modifica- 
tion was- the abuse to which the chari~ 
table disposition of the statute to 
charitable purposes was subjected by 
exploiting businessman, You create 


a charity, earn exemption from 
the taxing provision and run 
big industries virtually en-oy- 
ing the profits with a seeming 


veneer of charity — a situation which 
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exsuscitated Parliament and constrain- 
ed it to engraft a clause deprivatory 
of the exemption if the institution 
fulfilling charitable purposes under- 
took activities for profit and thus 
sought tc hoodwink the statute. The 
Finance Ministers speech in the 
House explicates the reason for the 
restrictive condition. He stated in the 
House’: 


“The definition of ‘charitable pur- 
pose’ in. that clause is at present SO 
widely worded that it can be taken 
advantage of even by commercial 
concerns which, while ostensibly serv- 
ing a public purpose, get fully paid 
for the benefits provided by them, 
namely, the newspaper industry which 
while running its concern on commer- 
cial lines can claim that by circulat- 
ing newspapers it was improving the 
general knowledge of the public. In 
order to prevent the misuse of this 
definition in such cases, the Select 
Committees felt that the words ‘not 
involving the carrying on of any acti- 
vity for profit? should be added to the 
definition.” 


Beg J., in Loka Shikshana Trust, (AIR 
1976 SC 10) has adverted to this 
statement as throwing light on the 
new provision. The evil sought to be © 
abolished is thus clear, The interpre- 
tation of the provision must natural- 
ly fall in line with the advancement 
of the object. Of course, there are 
borderline cases where it becomes dif- 
ficult to decide at first sight whether 
the undertaking which yields profit is 
a deceptive device or a bona fide ad- 
venture whieh results in nominal sur- 
plus although substantially intended 
only to advance the charitable object. 


8. Chambers of Commerce dot 
this country and, by and large, they 
have the same complex of objects. 
They exist to promote the trading in- 
terests of the commercial community 
and, after the Andhra Chamber of 
Commerce case, (AIR 1965 SC 1281) 
have been regarded as pursuing cha- 
ritable purposes. This expression, de- 
fined in Section 2 (15), is a‘term of 
art and embraces objects of general 
public utility. But, under cover of 
charitable purposes, a crop of camo- 
uflaged ozganisations sprung up. The 


*Lok Sabha Debates, Vol. LVI,. 1961, 
p. 3073 (Aug. 18, 1961) 
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` mask was charitakle, but the heart 
was hunger for tax-free profit, When 
Parliament found this dubious growth 
of charitable charreleons, the defini- 
tion in Section 2 (15) was altered to 
suppress the mischief by qualifying 
the broad object of ‘general’ public 
utility’ with the additive ‘not involv- 
ing the carrying on of any activity 
for profit’, The core of the dispute 
before us is whether this intentional 
addition of a ‘cut back’ clause expels 
the Chamber from the tax exemption 
zone in respect of the triune profit- 
fetching sub-enterprises undertaken 
by. way of service or facility for the 
trading community. 


9. The rival constructions put 
forward by counsel at the bar may 
now be noticed, Shri A. K. Sen’s 
argument for the Chamber is that 


the controlling distinction between. 


what is ‘charitable purpose’ and what 
is not lies.in discovering the domin- 
ant intent as distinguished: from the 
subsidiary consequence, the principal 
object, not the incidental inflow, the 
profit motive of the operation. as 
dgainst the service-oriented activity 
which may or may not en passant 
yield an income. His stress a la the 
_ Kerala cases, is on whether the acti- 

vity is wrapped up, entangled and in- 
tertwined with the public utility ob- 
ject. If it is, the resultant surplus is 
not an exigible income. Such, cer- 
tainly, are the passwords and touch- 
stones used in several Kerala deci- 

sions, If this be the parameter, he 
- argues, the three activities are saved 
because they render service, promote 
trade and facilitate the wheels of 
business to move. They do not form 
activities for making profit; they are 
in fulfilment of the objects of the 
Chamber. i 


10. ` Shri Sharma for the Re- 
venue reads into the amended defini- 
tion a total exclusion from the 
charmed circle of charitable purposes 
all activities which are prone to pro- 
duce-profits. The telling test, accord- 
ing to this view, is to see that the 
means, like the ends, are charitable, 
untainted by gainful stimulus and 
purged of the potential for profit in 
reality. By this canon the Cham- 
bers’ desire to serve businessmen by 
offering arbitral cr certificates facili- 
ties in return for a price is prima 


facie an ‘activity for profit’ unless the 
circumstances, express or necessarily 
implicit, eloquently proclaim a ‘no 
profit? foundation for the undertak- 
ing. The linkage is not| between ob- 
ject of public utility and the challeng- 
ed activity but between the methodo- 
logy adopted for the advancement of 
such objects and proneness for profit 
flowing from such method or activity. 
If this standpoint be sound, the three 
services which have yielded profits, 
although wrapped in, entangled or in- 
tertwined with the object of promot- 
ing trade interests, are still liable to 
tax, there being no visible limitation 
on the revenues that may arise from , 
them and these precise activities 
could be carried on by (private indi- 
viduals for profit. 


= li. The legal break-through 
lies along a realistic line |of reasoning, 


taking care to avoid the extreme 


position of Shri Sharma | which will 
render the last-limbs of Section 2 (15) 
illusory or ineffectual and as service- 
able for tax exemption of charities as 
the appendix to the human physio- 
logy. In our view the key to the 
problem is furnished not merely by 
a careful look at the history of the 
evil and the Parliamentary debate — 


- at least the Finance Minister’s speech 


on the new change — but the lan- 
guage of Section 2 (15) itself, read in 
the light of the guidelines in Loka 
Shikshana Trust, (AIR 1976 SC 10). 


12, Taking a close-up of Sec- 
tion 2(15) with special emphasis on 
the last concluding words, we have 
to interpret ‘charitable | purpose’ in 
such manner that we do not burke 


‘any word, treat any expression as 


redundant or miss the accent of the 
amendatory phrase. So! viewed, an 
institution which carries out charitable 
purposes out of income ‘derived from 
property held under trust wholly for 
charitable purposes’ may still forfeit 
the claim to exemption jin respect of 
such takings or incomes as may come 
to it from pursuing any activity for 





profit. . Notwithstanding | the possibi- 
lity of obscurity and of dual mean- 
ings when the emphasis is shifted 


from ‘advancement’ to ‘object’ used 
in Sec. 2 (15), we are clear in our 
minds that by the new definition the 
benefit of exclusion from! total income 
is taken away where in accomplishing 


o | 


| 
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a charitable purpose the 
engages itself in activities for profit. 
The Calcutta decisions are right in 
linking activities for profit with ad- 
vancement of the object, If you 
want immunity from taxation, your 
means of fulfilling charitable purposes 
must be unsullied by profit-making 
ventures, The advancement. of the 
object of general public utility must 
not involve the carrying on of any. 
activity for profit. If it does, you 
forfeit. The Kerala decisions fall 
into the fallacy of emphasising the 
linkage between the objects of pub- 


lic utility and the activity carried on.. 


According to that view, whatever the 
activity, if it is intertwined with, 
wrapped in or entangled. with the ob- 
ject of charitable purpose even if 


‘profit results therefrom, the immunity - 


from taxation is still available. This 
will result in absurd conclusions, Let 
us take-this very case of a Chamber 
of Commerce which strives to promote 
the general interests of the trading 
community. If it runs certain special 
types of. services for the benefit of 
manufacturers and charges remunera- 
tion from them, it is undoubtedly, an 
activity which, if carried on by bri- 
vate agencies, would be taxable, V/hy 
Should the Chamber be grar.ted 
exemption for making income by me- 
thods which in the hands of other 
- people would have been exigible to 
tax? . This would end up in the œn- 
clusion that a Chamber of Commerce 
may run a printing press, 
ment business, market exploration 
activity or even export promotion 
business and levy huge sums from its 
customers whether they are members 
of the organisation or not and still 
claim a blanket exemption from tax 
on the score that the objects of gene- 
ral public utility which it has set for 
itself implied these activities, even 
though profits or surpluses may arise 
therefrom. Therefore, the emphasis 
is not on the object of public utility 
and the carrying on of related activity 
for profit. On. the other ‘hand, if in 
the advancement of these objects the 
Chamber resorts to carrying on of 
activities for profit, then necessarily 
Sec. 2 (15) cannot confer cover. The 
advancement of charitable objects 


must not involve profit making acti- 
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institution - 


advert:se- . 
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vities. That is the mandate of the 
new amendment. 


13. The opposite position in 
its extreme form is equally unten- 
able.. While Shri Sharma is right 
that merely because service is render- 
ed to traders escapement from tax 
liability does not follow, every type 
of service-oriented activity, where 
some charge is levied from the benefi- 
ciary and at the end of the year 
some surplus is left behind, does not 
lose the benefit of Sec. 2 (15), For, 
then, one cannot conceive-of any ob- 
ject of general public utility which 
can be advanced by the Chamber of 
Commerce, For every such activity 
some fee will have to be levied if 
the Chamber is not to turn bankrupt 
and merely because a fee is levied 
one cannot castigate the activity as 
one for profit. Therefore it is a false 
dilemma to talk of activity for pro- 
fit as against activity rendered free. 


- The true demarcating line lies in be- 


tween. 


14. In our view, the ingre- 
dients essential to earn freedom from 
tax are discernible from the defni- 
tion, if insightfully read against the 
brooding presence of the evil to be 
suppressed and the beneficial object 
to be served, The policy of the sta- 
tute is to give tax relief for chari- 
table purpose, but what falls outside 
the pale of charitable purpose? The 
institution must confine itself to the 
carrying on of activities which are 
not for profit. It is not enough if- the 
object be one of general public uti- 
lity. The attainment of that object 
shall not involve activities for profit. 
What then is an activity for profit? 
An undertaking by a business orga- 
nisation is ordinarily assumed to be 
for profit unless expressly or by 
necessary implication or by eloquent 


- Surrounding circumstances the making 


of profit: stands loudly negatived. We 
will illustrate to illumine. If there 
is a restrictive provision in the bye- 
laws of the charitable organisation 
which insists that the charges levied 
for services of public utility rendered 
are to be on a ‘no profit’ basis, it 
clearly earns the benefit of Section 
2 (15). For instance, a funeral home, 
an S, P. C. A. or a co-operative may 
render services to the public ‘but 
write a condition into its constitution 
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that it shall not charge more than is 
actually meeded for the rendering of 
the services —- may be it may not be 
an exact equivalent, such mathema- 
tical precision being impossible in the 
case of variables — may be a little 
surplus is left over at the end of the 
year — the broad inhibition against 
making profit is a good guarantee 
that the carrying en of the activity 
is not for profit, As--an antithesis, 
take a funeral home or an animal 
welfare organisation or a super baz- 
aar run for general publie utility by 
an institution which charges large 
sums and makes huge profits. Indu- 
bitably they render services of gene- 
ral public utility. Their objects are 
charitable- but their activities are for 
profit, Take the case ofla blood bank 
which collects blood on. payment and 
supplies blood for -a higher price 
thereby making profit. Undoubtedly, 
the blood bank may: be said to. be.a 
general public utility but if it advan- 
ces its public utility by sale of blood 
as an activity for (making) profit, it 
is difficult to call its purpose’ chari- 
table. It is just blood business, 


15. In the United States. for 
instance. there are. many. funeral 
homes which make considerable pro- 
fits. There are super bazaars and 
animal welfare institutions in many 

countries which may be run ona 
profit motive. Inevitably these acti- 
vities-are caught in the meshes of 
the tax law. Ready-made nostrume 
like ‘dominant intent’, ‘incidental pro- 
fits’, ‘real object’ as against ‘ostensible 
purpose’, ‘entangled’, ‘wrapped in’, 
‘inter-twined’ and the like fail as cri- 
teria in critical cases, although they 
have been liberally used in judicial 
-vocabulary. In this branch of law 
verbal labels are convenient but not 
infallible, We have to be careful 
not to be victimised by adjectives and 
appellations which mislead,.if passed 
too far, although they may.. loosely 
serve in the ordinary: run of cases. 

"16. To sum up, Section 2 (15) 
excludes from exemption the carrying 
on of activities for profit even if they 
are linked with the objéctives of 
general public utility,’ because -the 
statute’ interdicts, for purposes of tax 
relief. the’ advancement of such’ ob- 
jects by involvement in the carrying 


| 
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cn of activities for profit; We appre- 
ciate the involved language we use, 
but when legislative draftsmanship 
declines to be simple, interpretative 
complexity becomes a judicial neces- 
sity. ` ' 


“17. Loka  Shiks fat Trust, 
(AIR 1976 SC 10) is the latest 
perhaps the only case of this Court 
—. dealing directly with Section 2 (15) 
of the Act. Khanna J., speaking en 
behalf of himself and Gupta J.. ob- 
served: °°: 

"As a result of the | addition ef 
the words ‘not involving the carrying 


ween 


On of any activity for profit,. at the 


end of the definition in Section 2 (15) 
of the Act even- if the purpose of the 
trust is ‘advancement of any other 
object of general public ‘utility’, it. 
would net be considered | to be ‘chari- 
table purpose’ unless it is shown that 
the above purpose dees; not involve 
the carrying on of any activity for 
profit., The result thus of the. change 
in the definition is that) in order ,to 
bring a cease within the fourth cate- - 
gory. of charitable purpose, it weuld 
be necessary to show that (1) the pur- 
pose of the trust is thei advancement 
of any other object of general public 
utility, and (2) the above purpose 
does not involve the carrying on of 
any activity. for profit. Both the 
above conditions must be fulfilled be- 
fore the purpose of thej trust can be 
held to be charitable purpose.” 

x x x ; x x 
“It is true that there are some busi- 
ness activities like mutual insurance 
and co-operative stores ‘of which pro- 
fit making is not an essential ingre- 
dient, but that is so because of a self- 
imposed and. innate. restriction . on 
making profit in the carrying on 
of that particular type) of business. 
Ordinarily profit motive is a. normal 
incidence of business: activity and if 
the activity of a trust consists of car- 
rying on ofa business and there are no 
restrictions on its making profit, the 
court would be well justified in as- 
suming in the absence of some indi- 
cation to the contrary that the object 


of the trust involves the carrying on 
of an activity for profit.” Si 
- -** (emphasis, ours) 


Ga i 4 ” 
. 
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x x x x x x 
“By the use of the expression ‘profit 
motive’ it is not intended that profit 
must in fact be earned. Nor does the 
expression cover a mere dasire to 
make some monetary: gain out of a 
transaction or even a series of transac- 
tions, It predicates a motive which per- 
vades the whole series of transactions 
effected by the person in the course of 
his activity.” ` ] 

x x X x x x 

“We are not impressed by the 
submission of the learned counsel for 
the appellant that profit under S 2 
(15) of the Act means private profit. 
The word used in the definition given 
in the above provision is profit and 
not private profit and it would not 
be permissible to read in the above 
definition the word ‘private’ as quali- 
fying profit even though such word 
is not there.” 

Beg J. spoke on the subject 
with different accent but drew point- 
ed attention to one aspect: 


“The deed puts no condition upon 


the conduct of the newspaper and 


‘publishing business from which we 
could infer that it was to be on ‘no 
profit and no loss’ basis. I mention 


this as learned counsel for the aprel- 
lant repeatedly asserted that this was 
the really basic purpose and princiole 
for the conduct of the business of zhe 
trust before us. This assertion seems 
to be based on nothing more substan- 
tial than that the trust deed itself does 
not expressly make profit making «he 
object of the trust. But, as I heve 
already indicated, the absence of such 
a condition from the trust deed could 
not determine its true character. 
That character is determined Zar 


more certainly and convincingly by 
the absence of terms which could 


eliminate or prevent profit makmg 


from becoming the real or dominant 
purpose of the trust. It is what the 
provisiens of the trust make possible 
oer permit coupled with what had 
been actually done without: any ile- 
gality in the way of profit making, 
in the case before us, under the 
cover of the provisions of the deed, 
which enable us to decipher the 
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meaning and determine the predo~ 
minantly profit making character of 


the trust.” (Emphasis, ours) 


We do not think it necessary to dis- 
cuss the various decisions of the 
High Courts cited before us nor need 
we seek light from the English Cases 
either, After all, Indian law must 
bear Indian impress derived from In- 
dian life. 


18. In All India Spinners’ As- 
sociation v. Commr, of Income-tax, 
Bombay, (1944) 12 ITR 482 at page 
486 = (AIR 1944 PC 88 at page 91), 
Lord Wright, speaking for the Judi- 
cial Committee, and considering the 
subject of ‘charitable purposes’ as 
justifying exemption from Income- 
tax, observed: 


“It is now recognised that the 
Indian Act must be construed on its 
actual words and is not to be goy- 
erned by English decisions on the to- 
pie.” 3 

x x x x X x 

“The Indian Act gives a clear 
and succinct definition which must be 
construed according to its actual lan- 
guage and meaning. English deci- 
sions have no binding authority on 
its construction and though they may 
sometimes afford help or guidance, 
cannot relieve the Indian Courts from 
their responsibility of applying the 
language of the Act to the particular 
circumstances that emerge under con- 
ditions of Indian life.” 
Crypto-colonial inclinations have 
sometimes induced Indian draftsmen 
and jurists draw inspiration from 
English law but, for reasons felicit- 
ously expressed by Lord Wright, we 
are adopting interpretation of Section 
2 (15) according to the language used 
there and against the background of 
Indian life. 


19, Coming to the facts of the 
present case. the criteria we have 
evolved have to be applied. 


20. Among the Kerala Cases 
which went on the wrong test we 
wish to mention one, C. I. T. v. Dhar- 
modayam Co. — (1974) 94 ITR 113 = 
(1973 Tax LR 1393 Ker), The asses- 
see company was conducting a pro- 
fitable business of running chit funds 
and its memorandum of association 
had as one of its objects ‘to do the 
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needful for the promotion of charity, 
education and industry. The court 
found it possible on these facts to 
grant the benefit of Section 2 (15) by 
a recondite reasoning, If ‘this ratio 
. were .to hold good businessmen have 
- a highroad to tax avoidance. Dhar- 


‘ modayam shows how dangerous the - 
conseauence can.be if the provision - 


were misconstrued. 


21. The true test is to ask 
for answers to the following ques- 


tions: -(a) Is the object of the asses- ` 


see one of general public utility? (b) 
Does the advancement of the object 
involve activities bringing in moneys? 
(c) If so, are such activities under- 
taken (i) for profit. or (ii) without 
profit? Even if (a) and (b)-are ans- 
wered affirmatively, if (ce) (i) is ans- 
wered affirmatively, the claim for 
exemption collapses. The solution to 


the problem of.an activity being one 


for or irrespective of profit is gather- 
ed on a footing of facts. What is 
the real nature of the activity? One 
which is ordinarily carried on by 
ordinary people for gain? 
. a built-in prescription in the consti- 
tution against making a profit? Has 
there been in practice; profit from 
. this venture?, Although this last is a 
weak test. The mere fact that a ser- 
vice is rendered is no answer to 
chargeability because all income is 
often derived by rendering some ser- 
vice or other. 


l 22. Further, what is an acti- 

vity for profit depends on the correct 
connotation of ‘the preposition. ‘For’ 
used with the active participle of a 
verb means ‘for the purpose of’ (See 
judgment of Westbury C., 1127), ‘For’ 
has many shades of meaning: It con- 
notes’ the end with reference to 
which anything is done. It also bears 
the sense of ‘appropriate’ or ‘adapt- 
ed to’; ‘suitable to purpose’ — vide 
Black’s Legal Dictionary. An activity 
which yields a profit or gain in the 
ordinary course must be presumed to 
have been done for profit ‘or 


gain. Of course, an extreme case could 


be imagined where without intent or 
purpose an activity may yield profit. 
Even so, it may legitimately be said 
that the activity is, ‘appropriate or 
adopted to such. profit.’ 


23. We may wind up with a. 


brief rounding off and indication on 


profit. 


‘Ts there - 


K | 
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the approach, A E condition, 
written or unwritten, | proved by 
a prescription of profits | or by ` long 
years:of invariable practice or spelt 
from strong surrounding circum- 
stances indicative of anti-profit mo- 
tivation — such a ‘condition will, qua- 
lity for ‘charitable purpose’ and legi- 
fimately get round the | fiscal hook. 
Short of it, the tax tackle holds you 
fast. A word about the burden of 
proof is necessary here. Income, ordi- 
narily chargeable can be free from 
exigibility only if. the assessee dis- 
charges the onus of bringing himself 
within Section 2 (15). In so- doing; 
ne has to attract and repel — attract 
the condition that his objects ‘are of 
‘general public utility’ and repel the 
charge that he is advancing these ob- 
jects by involvement in| activities for 
Once this broad! dual basis is 
made out, the Revenue will not go 
into meticulous mathematics 
tharge every’ chance- excess or- ran- 
dom surplus. If the activity is prone 
to yielding income and in fact results 
in profits, the Revenue will examine 
the reality or pretence of the. condi- 


tion, that the activity is. not for pro-.- 


fit. Here, one may well say; ‘Suit 
the action to the word, the word to 
the action’. . l | 


24. If such be the legal crite- 


ria for fixing charitable purpose, how ` 


does the Indian Chamber fare? The 
substantial item of income comes 
from the share of profits in the firm 
called M/s. Calcutta Licensed Mea- 
surers. True, the issuance of weigh- 
ment and measurement | certificate is 
a great facility for traders and under 
the Commercial Documents Evidence 
Act only recognised institutions are 
permitted to issue. such certificates. 
Recognition bespeaks to the status, in- 
tegrity and efficiency of the institu- 
tion but does not trans 
for profit into non-profitable activity. 
Tt is irrelevant whether, this service 
is in implementation of or interwoven 
with trade promotion. (What is per- 
tinent is whether the advancement of 
trade promotion by issuing such cer- 


_tificates is done for a |nominal fee 


conditioned by the cost of the opera- 
tion and profit-making by this means 
is tabooed. For, there lis nothing in 
the memorandum or articles of asso- 
ciation which sets any limit on mak- 


| 


| 


and. ` 


ute a service . 


1976 


ing a large profit this way. - And, 
after all, any institution or individual 
may set up a weighment and measure- 
ment business as a source.of income 


and if it~ is of sufficient - pro- 
-bity and , competence _recognizion 
may well -be accorded’ ,urder. 
the Commercial Documents Evi- 


dence Act.. We cannot mix up or 


confuse the two concepts. The acti- 
vity of charging fees and issuing cer- 
tificates of origin, valuable as a ser- 
vice though it be, is in no different 
position. Both these activities are 
amenable to tax as being. carried on 
for profit, there being nothing to 
show that the Chamber was under- 
taking this job on a ‘no profit’ basis. 
The presumption, if at- all, is thet a 
businessmen’s association does a 
business of it, more so when the 
facility is available to members. and 
non-members, 
comes across weighmernt stations 
where. loaded trucks are weighed for 
payment as.a business, So also ap- 
proved valuers value property as 
business and charge for that service. 
Merely because it is carried on by a 


Chamber of Commerce no difference ' 


in incidents arises and tax incidence 
can be repelled only if. the work is 
~. done explicitly on a.‘no profit’ besis. 

Sucb is not shown to be the case 
here. aE , 


25. . The objects of the Cham- 
ber include settlement of disputes 
among traders by arbitration. This 
is undoubtedly a service of general 
public utility — preventing protract- 
‘ed commercial litigation. If the fee 
charged for doing so is more or less 
commensurate with the expense the 
Chamber has to incur, a minor sur- 
plus will not attract tax. But no 
such restriction is written into the 
rules 
may charge a heavy sum and spend 
much less for hiring experts to decide 
_ the dispute. There is no magna carta 
binding the Indian or Cochin or Bən- 
gal Chamber of Commerce not to 
sell arbitral justice. Suppose a se- 
cialist in mercantile law and practice 
of reputable integrity offers himself 
regularly for arbitration of commer- 
cial disputes for a high fee, is he not 
making an income? The difference 
between the two is as between Tweed- 
ledum and Tweedledee, 
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Not infrequently one 


governing the Chamber. It: 


Surely, ifan. 
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innate, articulated, restraint on the 
levy for these undoubted services to 
Trade existed. as a fact, so as to re- 
move the-slur of activity for profit, 
then the umbrella of charitable pur- 
pose would protect small surpluses. 


26. We hold that the incomes 
of the Chambers sought to be taxed 
are taxable. Civil Appeal No. 2129 
of 1970 is. dismissed and Civil Appeals 
Nos, 2455 to 2457 of 1972 are allow- 
ed. Parties will bear their respec- 


tive costs. 


27. - Before parting with the 
case we may as well make it clear 
that our conclusion would have been 
the same even without reference to 
or reliance on the speech of the Fin- 


ance Minister we have excerpted ear- 


lier. 
z Order accordingly. 
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(From Mysore: (1970).25 STC 520) 


P. K. GOSWAMI AND N. L. UNT- 
WALIA, JJ. 


Bagal Kot Cement Co., Appellant 
v. State of Mysore, Respondent. 
_ Civil Appeal No. 98 of 1971, D/- 
27-11-1275. 


. (A) Central Sales Tax Act (1956), 
Sec. 2(b), 2(dd) — Dealer — Does 
not include all kinds of agents but in- 
cludes del credere agent or a mer- 
cantile agent doing business of buy- 
ing, and selling goods as a principal 
vis-a-vis its customers, (Para 9) 


The .assessee Cement Company 
was appointed by the State Trading 
Corporation as its selling agent under 
an agreament with the .Corporation 
for the sale of cement at the control- 
led price, to different customers be- 
cause under .the Cement Control 
Order the assessee was bound to sell 
its entire stock of cement to the 
Corporation. Pursuant to the agree- 
ment the assessee Company made in- 
ter-State sales and realised sales tax 
from the Customers under the Cen- 
tral Sales Tax Act. The Company - 
had possession of the goods and was 
authorised to transfer the property in 
the goods to the purchasers and had 
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actually issued invoices: in favour of 
the customers as principal, 


Held that from the course of 
-wonduct of - the’ assessee’s business 
and: the terms of agreement it was 
clear that the Company was nota 
mere commission agent or broker sell- 
‘Ing the goods on behalf of its princi- 
pal — the Corpcration’ There was 
no ‘privity of contract between . the 
various customers of cement and the 
Corporation. ‘The asSesseée company 
which effected the sales as an agent 
of the Corporation was a dealer with- 
in Section 2.(b) and therefore was 
liable to sales tax. The definition of 
` place of business in Sec. 2 (dd) had 
no relevance as the Corporation it- 
self was not a dealer. AIR 1952 Mad 
718 (FB), Approved. «<(197@) 25 STC 
520 (Mys), Affirmed. (Paras 8, 12) 
Cases Referred: Chronological Paras 


AIR 1952 Mad 718 = (1952) 1 Bag 
LJ 494 (FB) 


Mr. D. V. Patel, Sr. E 
(M/s. Vineet Kumar. and B. P. Singh, 
Advocates with him), for Appellant: 
Mr. V. P. Raman Addl. Sol. General, 
(M/s. N. Nettar and R.C. Kaushik, Ad- 
vocates with him), for Respondent. 


UNTWALIA, J.:— In this appeal 
by special leave the question for de- 
termination is whether the appellant 
company is a dealer within the mean- 
ing of Sec, 2 (b) of the Central Sales 
Tax Act, 1956 — hereinafter refer- 
red to as the Central .Act, liable to pay 
sales tax thereunder. 


2. The appellant, Bagal Kot 
Cement Co, Ltd., is a manufacturer 
of cement. For.the period 1st April, 
1961 to 31st March, 1962 it filed a 
Return before the Assessing “Authority 
showing a total turn-over of Rupees 
1,11,02,243/-. The entire sum was shown 
as taxable turn-over on’ which an 
amount of Rs. 2.25,317.55 had been 
collected and paid as. tax. No claim 
was made on behalf of the appellant 
before the Assessing Authority that it 
was not liable to pay any sales tax: 
The Authority accepted the Return 
and assessed the tax as per the ap- 
pellant’s figure. It appears the appel- 


lant was advised thereafter to file an: 


appeal before the Deputy Commis- 
sioner of Commercial Taxes and take 
the stand that in respect of the tran- 
sactions in question it was not a dea- 


‘charging Section 6 was its. 


A.LR. 
ler and was not liable ‘to pay any 
tax. - The Deputy Commissioner dis- 
missed’ the appeal. A second appeal 
filed‘ by-the appellant before the My- 
sore Sales Tax Appellate Tribunal 
also failed: The company took up the’ 
matter in revision to the High Court 
under Section 23 of the ‘Mysore Sales 
Tax Act, 1957 — hereinafter. called 
the State Act, read with Section 9 (2) 
of the Central Act. The High. Court 
dismissed: the , Tevision. Hence * “this 
appeal. l 

3. Under the Cement Seabee 
Orders, 1958 and 1961 the appellant 
was bound. to sell the entire quantity 
of cement to the State oat Cor- 
poration of India Ltd. By an agree- 
ment. executed between | the’ parties 
the Corporation appointed the: Com- 
pany as its selling agent for sale of 
cement to different customers on its 
behalf at the controlled! price and in 
accordance with the instructions 
which may be given from time ' to 
time by _ the Corporation. Pursuant 
to the agreement the company made 
the inter-State’ sales - | wes realized 
sales tax from the customers under 
the Central Act. Its contention is 
chat being an agent of the State 
Trading Corporation and having ef- 
fected “all the sales ‘under its direc- 
tion it. was not a dealerjas defined in 
Section 2 (b) of the Central Act and 
hənce -was not liable to pay any 
sales tax thereunder. e liability. 
was of the Corporation. 
=~ 4 ` In our opinion there is no 
substance in the - -appellant’s. . argil- 
ment. After having realized. the sales. 
tax from the various customers and 
voluntarily and excontracts paid it as 
per the Return submitted it was. ill- 
advised. to take. an /unsustainable 
stand of its not being liable-to pay 
sales tax under. the Cer tral Act... 


"5. -There cannot be any doubt 
that the sales of cement! made during 
the period in question in the course 


of inter-State trade were exigible to 


sales tax under the Central Act. The 
question for consideration is who was 
liable to pay it? The liability was of 
the dealer as defined in| Section 2 (b). 
If the appellant company was the 
dealer which had made the sales as 
defined in Section 2 (g), then the lia- 
bility to pay the tax under the 
{tf it was 


| 
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not a dealer then obviously 
not liable to pay any tax. 


6. To determine the point at 
issue as mentioned above it is neces- 
sary to advert to the primary facts 
and the course of conduct of the 
- business of the appellant as per the 
terms of the agreement entered into 
with the State Trading Corporat_on. 
The High Court has pointed out that 
the Deputy Commissioner found: 


(1) The Company was appoirted 
by the State Trading Corporation as 
its selling agent; 

(2) It had sold cement at the 
price specified in the Cement Conzrol 
Order to the customers whe held 
permits from the governmental 
authorities; 

(3) The customers murelased the 
cement from the company directly 
and they were not aware of the 
identity of the principal namely the 
State Trading Corporation. 
The High Court also refers to the 
fact that the appellant did not: place 
the relevant papers pertaining to the 
transactions before the authorities be- 
low. But its learned counsel corce- 
ded that the invoices were issued by 
the company, that the company nad 
possession and the custody in the 
goods and it was authorised to trans- 
fer the property of the goods to the 
purchasers, These facts were not 
disputed before us. Rather in the 
special leave petition it is admitted 
that the invoices were issued by the 
appellant company in its own narte. 

ce We may now refer to scme 
relevant clauses of the agreement be- 
tween the parties. They are as “ol- 
lows: 

“L. The Corporation hereby ap- 
points the agents to take on its be- 
half delivery of the entire cement 
produced at the works of Bagalkot 
Cement Co. Ltd. and to arrange for 
the distribution of such cement in 
accordance with such directions as 
may be issued by the Corporation 
from time to time. 

2. The Agents. may enter into 
contracts for sale of cement on behalf 
of the Corporation and shall, -.inter- 
alia, arrange ‘for the despatch of ce- 
ment to the ‘consignees, submit tills 
for the -sales, ‘receive payments in 
connection therewith. and do all acts 
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-month the sale proceeds of the 
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and things that may be necessary to 
handle efzectively, on behalf of the 
Corporation, all contracts of sale of 
cement entered into as aforesaid. 


7 (a) The Agents shall sell ce- 
ment at such prices as may be indi- 
cated by the Corporation from time 
to time. 


(b) The Agents shall collect State 
or inter-State sales tax and other lo- 
cal and State Government taxes as 
may be leviable, and pay the same 
In accordance with the law. They 
shall also discharge all liabilities de- 
volving upon them as dealers under 
the various Sales Tax Acts and Rules; 


13. The Agents shall credit to 
the Corporation at the end of every 
ment sold by them at a price refer- 
red to in clause 7 above, as reduced 
by: 

(a) the amount paid to producers 
according to the provisions of Clause 
9 above: 


LEE KEE) eeonee ‘seoates EERIE) TEKEE) easses' seesns 


` (e) the Agents remuneration re- 
ferred to Clause 8 above.” 

8. It would thus be seen 
from the course of conduct of the 
appellant’s business and the terms of 
agreement that the Company was not 
a mere commission agent or broker 
selling the goods on behalf of its 
principal — the Corporation. There 
was no privity of contract between 
the various.customers of cement and 
the Corporation, No property in the 
goods sold was passed by the Corpo- 
ration to them. After taking the 
symbolical delivery of the entire ce- 
ment produced at the works of the 
company as per clause (1) of the 
agreement the company was in pos- 
session and custody of the goods. It 
Was entering into contracts for sale 
of cement and selling it. The pro- 
perty in the goods was passed on to 
the buyers by the company. . Under 
clause (7) it was authorised to collecti. 
sales tax both on intra-State and 
inter-State sales, and. to: discharge its 
liability devolving upon it as dealeri 
under the various Sales Tax Acts and 
Rules, As r: Clause 13 of the 
agreement only the difference of 
price after deducting the company’s, 
remuneration’ was to be credited to 
the Corporation’s account.. 
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9. Section 2 (b) of the 
tral Act reads as follows: 


“dealer” means any person who 
carries on the business of buying or 
selling goods, and includes.a Govern- 
ment which carries on such business;” 
“sale” within the meaning of Clause 
(g) means any transfer of property in 
goods by one person to another for 
cash or for deferred payment or for 
any other valuable consideration. 
“Sale price’ under clause (h) means 
the amount payable to a dealer as 
consideration for the sale of any 
goods. On the facts stated above it 
is abundantly clear that sale was 
made by the appellant company as it 
effected transfer of property in the 
goods to the customers and realized 
sale price from them by issuing in- 
voices in its owr. name. The res- 
tricted definition of the term ‘dealer’ 
in the Central Act is not wide 
enough to cover all kinds of agents 
such as brokers or a commission 
agent simplicter as many of the 
State Acts include them within their 
definitions. As for example the term 
‘dealer’ defined in Section 2 (k) of the 
Mysore State Act includes “a commis- 
sion agent, a broker or del credere 
agent or an aucticneer or any other 
mercantile agent by whatever name 
called, who carries on the business of 
buying, selling, supplying or distribut- 
ing goods on behalf of any principal,” 
The term ‘dealer’ as defined in the 
Central Act would, however, include 
a del credere agent or a mercantile 
agent who carries on the business of 
buving or selling goods not as an agent 
simplicter on behalf of the disclosed 
principal but as a principal vis-a-vis 
iits customers. 


19. In Halsbury’s 
England, Fourth Edition, 
Para. 712 it is steted: 


“A mercantile agent is one hav- 
ing, in the customary course of his 
business as such agent, authority ei- 
ther to sell goods, or to 
goods for the purpose: of sale, or- to 
buy goods, or to raise money on the 
security of goods. An agent may be 
a mercantile agent although he has 
no general occupation as an agent, 
or has. only one customer, or although 
his general occupation is that of an 
independent dealer in the commodity 


Cen- 


Laws of 
Volume 1, 


Co. v. State of Mysore 


“usually 
‘undertakes to indemnify his emplo- 


consign ` 


| 
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entrusted to him. provided that he 
acts in the transaction in his capacity 
as mercantile agent; but| he must not 
be a mere servant or shopman.” 
In Para. 713 is stated: 

“A del credere agent is one who, 
for extra remuneration, 


ver against loss arising from the 
failure of persons with whom he con- 
tracts to’ carry out their contracts.” 
| bh In, the judgment under ap- 
peal the High Court repelled the 
stand of the appellant relying upon 
the decision of a Full Bench of the 
Madras High Court in Radhakrishna 
Rao v. Province of Madras, AIR 1952 
Mad 718 (FB). Referring to the 
identical definition of the ‘dealer’ in 
the Madras Act Rajamannar, C. J. de- 
livering the judgment on behalf of 


-` the Bench has stated at page 723 


column 2: 


“In the case of a commission 
agent, the accepted mercantile prac- 
tice is. that he has control Over or 
possession of the goods and he has the 
authority from the owner of the 
goods to pass the property in and 
title to the goods. If this is so, un- 
Joubtedly when a commission agent 
sells goods belonging to his principal 
with his authority and! consent and 
without disclosing to the buyer the 
name of the owner, there is certainly 
a transfer `of property in the goods 
from the commission agent to the 
buyer, A business which consists in 
such transactions can properly be des- 
cribed as a business of selling goods. 
A similar position would arise even 
in the case of a commission agent 


buying for. an undisclosed prin- 
zipal. A commission | agent doing 
this kind of business would in 


my opinion, fall within the definition 
of dealer in the Sales Tax Act. Nei- 
ther the definition of dealer nor of 
sale contemplates as a necessary con- 
dition, that the goods sold should be- 
long to the person selling or buying. 
There can be a sale or purchase on be- 
half of another.” | 

We agree with the above view of the 
learned Chief Justice. 


12. Mr. D. V. Patel, learned 
P for the appellant heavily re- 
lied on the definition of the expres- 
sion “place of business’ given in 
Clause (dd) of Section 2 of the Cen- 
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tral Act which includes “(i)) in any 
case where a dealer, carries on- busi- 
ness through an agent (by whatever 
name called), the place ‘of business of 
such agent;’” Counsel submitted that 
the above inclusive definition . would 
show that it. was the. Corporation 
which was carrying on the bus-.ness 
through the appellant company as its 
agent and for the purpose of the 
Central Act the place where the busi- 
ness was carried on by the company 
as the Corporation’s agent would be 
the place of the business of the Cor- 
poration. 
ed Additional Solicitor General I 
pointed: out that if. the appellant was 


the dealer within the meaning of 


Section 2 (b) then it was not the 


Corporation which was carrying on, 


the business through it as an agent to 
attract the definition given in C-.ause 
(dd). In our judgment it was the 
appellant company which carried ` on 
the business of selling cement although 
it was acting as selling agents oi the 
Corporation. The Corporation was 
not the dealer which ‘effected the 
sales but it was the company which 

did so. 
13. For the reasons stated 
above, we find no substance in this 
appeal. It is accordingly dismissed 
with costs. 
Appeal dismissed. 





AIR 1976 SUPREME COURT 361. 
(From: AIR 1969 Andh Pra 158) 
A. N. RAY C. J., M. H. BEG, R. S. 
SARKARIA a P. N. SINGHAL 


Mohd. Faisuddin Khan, Appellant 
v Govt. of India and others, Respon- 
dents. 

Civil Appeal No. 2409 of T968, 
D/- 25-11-1975. 

(A) Displaced Persons (Comrensa- 
tion and Rehabilitation) Act (1954), 
Ss. 12, 13 — ‘Notification under Sec- 
tion 12 (1) — Publication — Effect— 
Vesting of evacuee property mder 
See. 12 (2), if dependent on parment 


of compensation — Art. 31 of Consti- 


tution if violated 
On publication of the notifieation 
under Sec, 12(1) of the Act, 
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Mohd. Faisuddin Kkan v. 


On the other hand, learn- ` 


the > 
—“ ` the: property. That was followed by 
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right. title and interest of the. eva- 
cuee was extinguished in the evacuee 
property and it vested absolutely in 
the Central Government free from 
all encumbrances, That, was uncon- 


- ditional, and was not made to depend 
upon the fixation or payment of com- 


pensation under Section 13, notwith- 
standing the fact that the principles 


for payment of compensation had not 


been agreed upon between the Gov- 
ernments of India and Pakistan and 
had not therefore- been fixed. The 
words “or otherwise” in Art..31 (5) 
(b) (iii) of the Constitution are suffi- 
ciently wide and the protection of 


the article extends to the relevant ` 


provisions of the Act so that there 
could be no successful challenge on 
the basis of Art. 31 (2). There is no- 
thing wrong with the view that com- 
pensation under Section 13 would 
have been payable to. the evacuee 
whose property has vested in the 
Central Government under Sec. 12 (2), 
in accordance with such principles 
and in such manner as might have 
been agreed upon between the Gov- 
ernments of India and Pakistan, but 
not otherwise. The evacuee is there- 
fore not entitled to claim such com- 


pensation in the absence of the 
apreement. AIR 1969 Andh Pra 158, 
Affirmed. (Paras 3, 4) 


Mr, K. Rajendra Chowdhary and 
Mrs. Surendra Krishnan, Advocates, 
for Appellant; Mr, I. N. Sinha, 
Sol. General. (Mr. Girish Chandra, 
Advocate with him), for Respondents. 


Judgment of the Court was de- 
livered aby 


PLN. SINGHAL, J.:— This appeal 
by certificate is directed against the 
judgment of the High Court of 
Andhra Pradesh dated July 19, 1968. 
It is not in dispute that appellant 
Mohd: Fiasuddin Khan is a citizen of 
India, and was declared an evacuee 
by an order of the Deputy Custodian 
of Evacuee Property; Hyderabad, 


: dated September 18, 1951. His pro- 
perty, consisting of a building and 


350 acres of land, was declared to be 
evacueé property. The Custodian of 
Evacuee Property issued a notice to 


-~ the- -appellant on April 5, 1961 calling 


upon him to surrender possession of 


a notification dated January 20, 1962, 


362 S.C. [Prs. 1-3] Mohd. Faisuddin 


of the. Central Government, under 
Section 12 of the Displaced Persons 
(Compensation and Rehabilitation) 
Act, 1954, hereinafter referred ‘to as 
the Act, by which that Government 
acquired all - properties which: had 
been. declared to bé evacuee proper- 
ties,-for a purpose“ connected with 
the relief and rehabilitation of dis- 
placed persons,. including payment of 
‘compensation, The appellant,. chal- 
lenged the aforesaid notification -~as 
-unconstitutional and applied for a 
writ of certiorari on a proper cons- 
truction of Sections. 12 and 15 of the 
Act, In its impugned judgment; the 
High Court has.taken the. view that 
on publication of the’ notification 
under Section 13 (1) of the Act, the 
right, title and interest of the eva- 
cuee was extinguished ‘in the evacuee 
property and it vested absolutely. in 
the Central Government:free from all 
encumbrances.: That, in the view of 
the High Court, was unconditional; 
and was not made to depend upon 
the fixation or payment of compensa- 
tion under Section 13, notwithstand- 
ing the fact that the principles for 
payment of compensation. had not 
been agreed upon between :the Gov- 
ernments of India and Pakistan and 
‘had not therefore been fixed. It has 
also been held that the words. “or 
otherwise” in Article 31 (5) (b) (iii) of 
the Constitution are sufficiently wide 
and the protection of the article ex- 
tends to the relevant provisions of 
the Act so that there could be no 
successful challenge on the basis of 
Article 31 (2). The evacuee feels ag- 
grieved and has filed the present ap- 
peal. ee 

2. Iit. has ‘been argued by 
counsel for the appellant that. the 
view taken by the High Court is not 
correct, and that acquisition of the 
appellant’s property under Section 12 
of the Act was not immune from 
challenge under Article 31-(5), (b) (iii) 
of-the Constitution because no com- 
pensation had been paid-or was pro- 
posed to be paid: for me a Pro- 
perty. 

3. Tt will 2 
notification was issued by the’ Cen- 
tral Government under Section .12 of 
the Act to acquire the property of ‘the 
appéllant | for ‘rehabilitation’ of ‘displa- 
ced persons, “That” notification was 
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otherwise, with respect 


recalled that : a 
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published in the gazette and. by virtue 
of sub-section (2) of that section, the 
right, title and interest of the appel- 
lant in that property (which was: ad- 
mittedly evacuee property) was ex- 
tinguished and the property: vested 
“absolutely in- the Central: Govern- 
ment free from all encumbrances.” 
“Section:13 of the Act provides for 
the payment of compensation for such 
acouisition in accordance with such 


principles and in such manner as may — 


be agreed upon between the Govern~ 
ments of India - and Pakistan. ” . Sec- 
tion 14 of the Act goes further -and 
provides for the constitution of a com- 
pensation pool. ‘The appellant . has, 
however, been deprived of the benefit 
of these provisions because it is the 
admitted case of ‘the ‘parties ‘that the 
agreement envisaged. by ‚Section. 12 
has not been arrived ait so ifar between 
the two Governments. Even se, that 


would not, in our opinion, justify.the — 


argument: of counsel for the appellant 
that clause (2) of . article 31 of the 
Constitution ‘would become applicable, 
for clause 5 (b) (iii) of that article ex- 
pressly provides as follows: 
(5) Nothing in clause (2) shall 
affect 
(b) the provisions of any law 
which: the State may hereafter 
make 
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(iii) in pursuance of any agree- 
ment entered into between the Go- 
vernment of the Dominion! of India or 
the Government: of India and the 
Government of any other country, or 
o. property 
declared by law to be evacuee pro- 
perty.” (Emphasis added) 


It would thus appear that Clause (2) 
of Article 31 will not avail - the ap- 
pellant because there is an express 
provision in Clause (5) t. it shall 
nct affect the provisions of any law 
which the State Government may 
make, either «in. pursuance of an 
agreement with the Government of 
any other. country “or otherwise”. So 
even in the. absence of an agreement 
with the Government of Pakistan, it 
was permissible for the State. to make 
the Act, and its provisions.. would 
not be affected by anything contain- 
ed in Clause (2) of Article 31 of the 
Constitution. It would follow that 
there is nothing wrong ‘with: the view 


| 
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that compensation would have Ween 
payable to the appellant under Sec- 
tion 13 of the Act, in accordance 
with such principles and in such man- 
ner as might have been agreed upon 
between the Governments of India 
and Pakistan, but not otherwise. The 
appellant is therefore not entitled to 
claim such compensation in the ab- 
sence of the agreement, and there is 
nothing wrong with the conclusion 
arrived at by the High Court in the 
impugned judgment. 


4, The counsel for the appel- 
lant tried to argue that the evazuee 
property in question could not nave 
. vested in the Central Government 
until -compensation for its acquis-tion 
had been determined and paid. The 
arsument is however quite futile in 
face of the clear provision of sub-sec- 
tion (2) of Section 12 of the Act that 
on the publication of the notification 
under sub-section (1), the right, title 
and interest of the evacuee shall be 
extinguished in the evacuee- property 
and it “shall vest absolutely in the 
Central Government free from all en- 
cumbrances.” . 

5. There is thus no force in 
this appeal and it is dismissed but, in 
the circumstances of the case, with- 
out any order as to the costs. 

Appeal’ dismissed. 





AIR 1976 SUPREME COURT 363 
A. N. RAY C. J. AND M. H. BZG, 
R. S. SARKARIA AND P. N. SIN- 
= GĦAL, JJ. . 
S K. Bhate and others, eti- 
tioners v. Union of India and ot3ers, 
Respondents. i 


' Writ Petition No. 469 of 1971, 
D/- 20-11-1975. l 
(A) Indian Ordnance Factories 


(Recruitment and Conditions of Ser- 
vice of Class III Personnel) Rules 1956 
(as amended in 1961), R. 8 — Seni- 


ority list — Promotion of Class M 
employees to Class H — Wrong erder 
of promotion — Effect. (Constitation 


of India, Article 16). 


Promotions are only made tnder 
Rule 8 of the Indian Ordnance Fac- 
tories (Recruitment and Conditions of 
Service of Class III Personnel) Rules, 


LS/LS/E283/75/DHZ, 


S. K. Bhate v. Union of India (Beg J.) © 
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1956, as amended in 1961 to Charge- 
men Grade II, on the basis of a selec- 
tion list prepared by the appropriate 
Departmental Promotion Committee. 
In the minutes of, the Departmental 
Promotions’ Committee held in. the 
month of April, 1963, prior to: the 
appointment of petitioners as Charge- 
men Grade II, the Committee had 
prescribed a normal minimum quali- 
fication of three years’ service in the 
post of Grade ‘A’. for promotion bar- 
ring exceptional cases of ex-appren- 
tices. 


Held that as the petitioners had 
not. satisfied this condition, they 
could not be considered for promo- 
tion to the posts of Chargemen Grade 
Il. The condition precedent to pro- 
motion not having been satisfied they 
could only be considered as direct re- 
cruits and get the appointments reser- 
ved for the class of direct recruits as 
and when their turns arrived in this 
quota, The petitioners could not take 
advantage of erroneous orders made by 
the Manager of their Ordnance Fac- 
tory even if the error had been re- 
peated by the- . Director General 
Ordnance Factories. The petitioners 
could not complain-of violation of any 
fundamental ' rights under Art. 16 of 
the Constitution, It was for them to 
show.that they were not given the 
required grades though they satisfied 
all the required conditions. AIR 1975 
SC 538, Rel. on. (Paras 8, 9, 10) 
Cases Referred: Chronological Paras 
AIR 1975 SC 538 = 1975 Lab IC 363 
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V. M. Tarkunde Sr. Advocate, 
(M/s. V. N, Ganpule and P. C. Kapoor, 
Advocate with him), for Petitioners; 
Mr. G, L. Sanghi Sr. Advocate, (Mr. 
S. P. Nayar, Advocate with him), for 
Respondents Nos. 1-4. 


Judgment of the Court-was de- 
livered by 


BEG, J.u-— Twenty two peti- 
tioners, under Article 32 of the Con- 
stitution, have come to this Court 
with the following. assertions: (1) 
They are employed as civilian non- 
gazetted Officers holding posts of 
Chargemen Grade IT (Chemists) in 
High Explosives’ Factory, Kirkee, 
which is one of the 28 Ordnance Fac- 
tories, located all over India, control- — 
led by opposite party No. 2, the Direc- 
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l tor: General of idama Factories, 
with his Head Office at Caleutta. 


2. ° The’ Factory has four cad- 
‘res of officers: (i) Gazetted officers; 
(ii) Non-Gazetted officers; (iii) Non- 
Industrial employees: 
employees. The petitioners belong to 
the second cadre which has four gra- 
des: (a) Foremen; (b) Assistant Fore- 
-men; (c) Chargemen Gr. I; (d) Charge- 
men Grade II. The 3rd cadre of non- 
. industrial employees has two grades: 
(i) Supervisor’ ‘A’ Grade; and (ii) 
Supervisor ‘B’ grade. The employees 
of the 3rd cadre are classified as Class 
III employees in the general scheme 
of classification of Govt. servants who 
are governed by Indian Ordnance Fac- 
tories (Recruitment and Conditions of 
service of Class IT] Personnel) Rules. 


3. The seniority rules of Gazet- 
ted and Non-Gazetted officers. of the 
Ordnance Factories are. laid down in 
office Memorandum dated 


uary, 1956, amended in 1961 (An- 
nexure ‘B’). a 
4, The Dirəctor General of 


Ordnance Factories, Respondent No. 2, 
issued an advertisement, D/- 14-11- 
1962, for direct recruitment to. the 
‘grade of Foremen, Assistant Foremen, 
Chargemen Grade I and Chargemen 


Grade II. At the time of this advertise- — 


ment, all the petitioners, except peti- 
tioner No. 12, were. already serving as 
officiating: Supervisors of ‘A’ Grade 
of Class III employees. In answer to 
‘the advertisement for appointment to 
_temporary posts with prospects of be- 
ing 
pointment' in due course,” the peti- 
tioners, who . possessed the, minimum 
- qualifications prescribed, applied for 
direct recruitment which was open to 
them also. The petitioners were call- 
- ed for interview by a letter issued by 
the General Manager, High Explosi- 
ves Factory, Kirkee, on 7th February, 
1963, but, after the «interviews, no 
letters of appointment were received 
_ by the petitioners other than-petitioner 
No, 12. 


5. They were promoted be- 
tween April, 1963, and . November, 
1963, from their substantive grade of 
Supervisor ‘A’ to Chargemen Grade 
II by the General Manager of their 
factory, on short term basis, by vir- 
tue of powers delegated to him. Peti- 
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(iv) Industrial | 


4th Jan-- 


“considered for permanent ap- 


| A.D. R. 


tioner No. 12, who was not in service 
at all before, was appointed a tempo- 
rary chargeman, Grade, II, in April, 
1963, as a result of his ‘selection after 


ever, entered the grade 
men Grade II between 1 


of Charge- 
t December, - 


interview. Respondents ] to 16, how- 





1363,. and 4th February,' 1965, . and 
were also shown as; temporary. 
Chargemen Grade-II, but, they were 


not holding any post in the grade of 
Supervisors. The respondents were 
apprentices before entering into the 
Grade. H- of Chargemen, 


-& -The promotions! of the peti- 
tioners were given retrospective effect, 
by an order dated Lith) June, 1965, 
passed by the Director General Ordn- 


ance Factories. In December,- 1967, 


_ however, the petitioners were super- 


seded by others who were alleged to 
be their juniors. The petihioners made 
representations and sent! reminders 
which were not replied to. Respon- 
dents 5 to 16 were promoted from 
Chargemen Grade II to the grade of. 
Assistant Foremen by an order of 
the respondent No. 2 Director Gene- 
ral Ordnance Factories dated 17th 
September, 1971. . This order accord- 
ing ' to the petitioners | ‘amounted. to 
another supersession of the petitioners 
who were shown as holding perman- 
ent posts only as. Supervisors, of ‘A’ 
Grade in 1971. The | petitioners, 
therefore, came to this Court on 14th” 
December, - 1971 against ithe orders 
dated 17th September, 1971, which 
amounted to their supersession. 


A The petitioners | _ also allege 
that, as. no orders were dommunicat- 
ed.to them showing that) they were 
ecnsidered direct ‘recruits by the 
Ordnance Depot by the inistry: of 
Defence Production in the Govt. of. 
India or anyone on ‘its behalf, they 
came to know, for the first time, as 
a result of the replies filed by the 
respondents to the Writ Petition that 
they were being treated as direct re- 
cruits so that they could only be con- 
firmed when their turn came in the 
90% quota of direct recruits and not 
in the 80% quota of the | promotees. 


The petitioners, therefore,; applied for ` 


the amendment of the petition and 


were permitted by this Court, under - 


an order dated 16th November, 1973, 

to do so. They alleged, by means of 

this amendment, that their classifica- 
| 
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_ tion as direct recruits instead oI as 
promotees was “entirely fanciful, rbi- 
trary, and even - capricious.” They 
also alleged that the seniority list fil- 
ed in reply to their petition had been 
kept concealed from them and ` that 


it was prepared in utter disregard to ` 
statutory Rules 10(1)-to 10 (4). con=- . 


tained in S. R. O. 4. _ These rules are: 
10 (1) The Director - ‘General will 


prepare a seniority list of all the of-. 


ficers in.their own categories accord- 
ing to the following: procedure:— 


(i) As between two: officers Lold- 


ing a particular class of appointment, 
in a substantive capacity, seniority in 
that class of appointment as well as 
in the officiating appointments held 
by them in the same rank or di-fer- 
ent.ranks shall be determined with 
reference to the date of the substan- 
- tive appointment. — 


(ii) Subject to the ecovidone of 
Clause (iii), an officer holding an ap- 
pointment in a particular class. in a 
substantive capacity will be normally 
senior to an officer holding an ap- 
pointment in the same class in `a non- 
substantive capacity. 


(iii) Seniority of pérsons holding 
temporary appointments which are 
made on agreement or on probationary 


_basis and which are expected to be. 


continued after the expiry of the ini- 
tial period, will be reckoned visa vis 
others holding “permanent appoint- 
ments in the same grade in the Ordn- 
ance Factories from the date irom 
which the officer concerned have been 
holding appointments of the same 
grade continuously. The seniority so 
assigned to such persons shall nct be 
disturbed on their confirmation at a 
later stage. 
Note: This clause applies only to per- 
sons ‘recruited through the Union Pub- 
lic Service Commission and to those 
recruited directly, otherwise than 
through the Union Public Service 
Commission prior to Ist April 1947. 

(iv) Temporary seniority in a 
given grade will be reckoned <rom 
the date from which the officer con- 
cerned has been occupying it continu- 
ously, irrespective of whether he has 
a substantive appointment in some 
lower grade.” 

8. The reply of.the respon- 
dents is that the so-called promotion 
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~ eruits, 
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orders, of which the petitioners want 
to take advantage, were really the re- 
sult of.a mistake or misunderstanding 
in not realising the actual-legal posi- 
tion of the petitioners as direct re- 
It was pointed out that, in 
the letters issued calling them for in- 
terviews as direct recruits, it was 
made clear to them that their ap- 
pointments did not carry with them 
any:.decision about their. fitness for 
the post applied for and that they © 
could be considered for any lower 
post to which they might be so entitl- 
ed. In other words, this clearly 
meant that they were on trial. It was 
also pointed out that promotions are 
only made under Rule 8 of the In- 
dian Ordnance Factories (Recruit- 
ment and Conditions of Service of 
Class III Personnel) Rules, 1956, as 


. amended in 1961 to Chargemen Grade 


H, on the basis of “a selection list 
prepared by the appropriate Depart- 
mental Promotion Committee.” It was 
asserted that, in the minutes of the 
Departmental Promotions’: Committee 
held in the month of April, 1963,|. 
prior to the appointment of petitioners 
as Chargemen Grade II, the Commit- 
tee had prescribed a normal minimum 
qualification of three years’ service in 
the post of Grade ‘A’ for promotion 
barring exceptional. cases of ex-ap- 
prentices. It was asserted that, as 
the petitioners had not satisfied this 
condition, they .could not be consider- 
ed for promotion to the posts of 
Chargeman Grade II. They did not 
belong to the class which had any 
exceptional qualifications. Hence, 
their names did not appear in the 
list of persons to be promoted prepar- 
ed by’ the Departmental Promotions’ 
Committee for the post- of nate 
‘men Grade II. 


9. It was asserted that 
they were being treated as direct re- 
cruits and not promotees. despite | 
their wrong description and even 
wrong orders conveying the impres- 
sion that they were promotees, The 
condition precedent to promotion not 
having been satisfied they could only 
be considered as direct recruits and 
get the appointments reserved for 
the class of direct recruits as and 
when their turns arrived in this 
quota. It was conceded on behalf of 
the respondents that much larger 
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number of ‘appcintments had been 
made in the class of direct recruits 
than the vacancies available. It was, 
however, explained that this. was due 
to the sudden and exceptional de- 


mands for these appointments as a re-. 


sult of the pressure on our Ordnance 
Factories due to the war with ‘China 
and other defence requirements,. It 
was urged that the petitioners could 
not take: advantage of “erroneous 
orders made by the Manager oftheir 
Ordnance Factory even if-the error 
had been repeated by. the 
General Ordnance Factories, If the 
| petitioners had not satisfied the con- 
i dition precedent to promotion, they 
icould not get the appointments reserv- 


ed for the 80% quota of promotees. 


whose work was watched by the Pro- 
motions’ Committee so that they 
could. be declared fit for promotion. 


The promotions: were on the basis of 


-a selection on. merit, the tests . of 
which had not been satisfied by the 
‘petitioners, -In fact, the petitione 

were considered, with ` others, and 
~ were not selected. . It was not neces- 
sary to give them opportunities of be- 
ing heard on comparative merits, as 
they claimed, just as candidates at an 
examination are not entitled to any 
such opportunities as these are not 
disciplinary proceedings. 


10, Counsel for’ the petitioners 
was, in our opinion, not ‘able to meet 
the objections put forward to peti- 
tioners’ claims ` as promotees: 
could net show that they - satisfied 
the conditions precedent to promo- 
tions. Hence, the so-called orders of 
promotion could not cure’ the defect. 
It was immaterial that the’ ‘petitioners 
were wrongly shown as promotees in 
their service records or that. they 
had not received intimations of their 
appointments as direct recruits. There 
was a justifiable ground for a distinc- 
tion between them and the class to 
which the respondents belonged. There 
was no challenge to the fairness of 
the 20% quota reserved for direct re- 
cruits as against that of. promotees. 
Hence, we do not think that the peti- 
tioners can complain of violation of 
any fundamental rights under Article 
16 of the Constitution. | 

- Ui. Petitioners cannot aise 


claim any benefit resulting from be- 
ing treated as persons belonging to 
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Director - 


He.. 


all the required conditio 
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the same. class as respondents 5.to 16 
whose places: ori the. seniority list are 
questioned: by. them as: ‘amounting. to 
illegal supersessions of the petitioners. 
We may mention here that .-:-Mr. 
Sanghi, ‘counsel appearing — for the 
Union of India, -Respondent No. 1, and 
the. Director..General -Ordnance Fac- 
tory,- Respondent No, 2, and other of- 
ficials, has fairly, , conce ed that so 
far as the case of Petitioner No. 11 is 
concerned, it ‘stands on a special foot- 


ing.. and that his’ [clients ` are 
considering it’ ‘on that _ footing. 
Counsel for. the’ petitioners ' has 


also conceded that so far as 3 of the 
petitioners’ are concerned, they have 
been rightly treated as’ direct recruits. 
We find-no ‘error in treating. . the. 
others also as direct recry its. < 
-7 12. It may also be mentioned 
eke that Mr. Sanghi, Counsel for the 
Union of India and’ its officials; has 
stated to the Court. that | none of the 
petitioners will. be reverted to his 
substantive post merely on the 
ground that: he “was treated as a 
direct recruit. The question of inter 
se seniority is a different matter. The 
petitioners have been: ‘unable to esta- 
blish that they . have..- been denied 
their- seniority in violation of any 
right under Article 16 of. the Consti- 
tution. 


13. It may be me ationed here ° 
that, in Amrit Lal Berry) v. Collector 
of Central Excise Central’ Revenue, 
AIR 1975 SC 538 this Court laid down 
(at p. 546): 


. “It was for the petitioner to satis- 
fy the Court that he was not given 
the.senior grade although he satisfied 
of it and 
that others, who were promoted into 
it, were. given unjustifiable prefer- 
ence over him”. i 

a 
14, As we are not satisfied 
that the seniority list has been pre- 
pared in violation of ne rule or 
principle of justice, we are unable to 
accept the petition before l 
15. We ee dis dismiss this 
petition. The parties will bear their 
own costs. 
Petition dismissed. 


| 
| 
| 
| 
| 


1976 


- AIR 1876 SUPREME COURT 3€7 
(From: AIR 1971 Punj and Har 297 
FB) 


H. R. KHANNA, P. N.. BHAGWATI 
AND S. MURTAZA FAZL ALI, JJ. 


T. R. Sharma, Appellant v. Pri- 
thvi Singh and another, Respondents. 


Civil Appeals Nos, 354 and 355 of 
1971, D/- 17-11-1975. 


(A) Punjab Civil Services peice 
Vol. I Part I Rr. 3.12, 3.14 (a) (2) and 
3.15 — Scope — Acquisition and sts- 
pension of lien of a. Government ser- 
vant, AIR 1971 Punj &: Har 29T (¥B), 
Reversed. 


Under R. 3.12 normally a Gov- 
ernment servant on substantive ap- 
pointment to any permanent post ac- 
quires a lien on that post and ceases 
to hold any lien previously acquired 
on any other post. Rule 3.14 (a) (2) 
carves out an exception to the gene- 
ral rule contained in Rule 3.12. 
Under R. 3.14 (a) (2) a duty is cast upon 
the competent authority to suspend 
the lien of a Government servant on 
a permanent post which he holds sub- 
stantively if he is appointed m a sub- 
stantive capacity to a permanent post 
outside the cadre on which he is 
borne. The imperative nature of the 
rule is also clear from the use of the 
-word “shall” in Clause (a) as agzinst 
the use of the word ‘may’ in Clause 
(b) of that rule. The concerned Gov- 


ernment servant cannot be pena_ised — 


because of the omission of the compe- 
tent authority to act in accordance 
with the mandatory provisions of 
Rule 3.14 (a) (2). Clause (b) of Rule 
3.15 also makes it clear. that ina 
case covered by sub-clause (2) of 
Clause (a) of Rule 3.14, the suspend- 
ed lien of the Government servant 
concerned may not, except on the 
written request of that. Government 
servant, be terminated while he re- 
mains in Government service, The 
note to Rule 3.15 shows ‘a way out in 
ease any difficulty is experienced on 
account of the operation of Rule 3.14 
(a) (2). : . (Para 6) 


Held that in the present, ease as 
the Governor has deconfirmed the ap- 
pellant from the post of Block. Deve- 
lopment and Panchayat Officer, the 
suspended lien of the appellant ‘on 
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T. R. Sharma v. Prithvi Singh (Khanna J.), 
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the post of: Agricultural Inspector 
would stand revived with effect from 
February 26, 1969. The promotion of 
the appellant in the parent Agricul- 
tural Department from the post of 
Agricultural Inspector to that ef Dis- 
trict Agricultural Officer by the im- 
pugned order cannot in the circum- 
stances be held to suffer from any 
legal infirmity. AIR 1971 Punj and 
Har 297 (FB), Reversed. (Para 7) 
Casés Referred: Chronological Paras 


1968 Serv LR 319 (Puni) E 


Mr, M. N. Phadke, . Sr. Advocate, 
(M/s. P. €. Bhartari and K. K. 
John, Advocates with him), for Ap- 
pellant (in both the Appeals); M/s. S 
K. Mehta.. K. R. Nagaraja, M. Qamar- 
uddin, ani P. N.-Puri, Advocates, (for 
No. 1) In Civil Appeal No. 354 of 
1971 and (for Nos, 1 and 2) In Civil 
Appeal No. 355 of 1971, fer Respon- 
dents. 


Judgment of the Court was de- 
livered by 
KHANNA, J.— This judgment 


would dispose of two Civil Appeals 
Nos. 354 and 355 of 1971 which have 
been filed on certificate by Tuhi Ram 
Sharma appellant against the Full 
Bench judgment of the Punjab and 
Haryana High Court. 


2. The appellant joined service 
as Agricultural Inspector in the Agri- 
cultural Department of Punjab Gov- 


ernment in 1945. Teja Singh, Bhale 
' Ram and Prithvi Singh joined as 
Agricultural Inspectors in the said 


Agricultural Department on different 
Gates between 1950 and 1958. The 
appellant was confirmed as Agricul- 
tural Inspector in 1959. On May 26, 
1961 the appellant was appointed 
against a temporary post of -Block 
Development and Panchayat Officer 
in the Development Department of 
the State. By order dated October 
28, 1966 the appellant was made sub- 
stantive permanent Block Develop- 
ment and Panchayat Officer with ef- 
fect from April 1, 1964, As a result 
of partition of Punjab the appellant as 
well: as Teja Singh, Bhale Ram’ and 
Prithvi Singh.were allocated to the 
State of Haryana.: On February 26, 
1969 the Governor of Haryana pass- 
ed' an order deconfirming the appel- 
lant on his request from the post of 
Block development and Panchayat Of- 
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ficer -with effect from that date, On 
March 20, 1969 the Governor of Har- 


yana ` passed the impugned order- 


which reads as under: 

“The Governor of Haryana is 
pleased to promote temporarily Shri 
Tuhi Ram Sharma, Agricultural Ins- 
pector, now working as Block Develop- 


ment and -Panchayat Officer as 
District Agricultural Officer in H- 


A. S. Class II subject to the appro- 
val of the Haryana Public. Service 
Commission and to post him at Roh- 
tak in place of Shri Narain Singh 
who is transferred to Narnaul as 
District Agricultural Officer, Shri 
Prithvi Singh who is working against 
the post of District. Agricultural. Of- 
ficer, Narnaul is reverted to the post 
of Agricultural. Inspector being the 
junior-most. 


The character roll file of Shri 
Tuhi Ram in two parts is sent here- 
with. Its receipt may please be ac- 
knowledged.” 

Two writ petitions were filed praying 
the quashing of the above order. One 
petition was filed by Prithvi Singh 
respondent and the other was filed by 
Bhale Ram and Teja Singh respondents. 
Learned Single Judge (Tuli J.) as per 
judgment dated January 30, 1970 al- 
lowed both the writ petitions . and 


quashed the impugned order“ on the 


following two grounds: 
"(i) the impugned promotion had 


been made in violation of the manda- . 


tory requirements of Rule 7 of the 
Haryana Agricultural Service Class IT 
Rules, 1947 (hereinafter called the 
1947 rules) which required appoint- 


ment being made to the service by- 


promotion by selection on the advice 


of Haryana Public Service Commis- 


sion inasmuch as Sharma had been 


promoted without obtaining the ad-. 


vice of the Commission which had to 
be taken before the selection for pro- 
motion was made. and: not after hav- 
ing promoted Sharma: and 


(ii) in view of the binding earlier 
Division Bench -judgment of this 
Court in Labhu Ram v. State of Pun- 
jab, 1968 SLR 319 (Punj) it was held 


that Sharma had on his confirmation 


as Block Development and’ Panchayat 
Officer on October 28, 1966 (with 
effect from April 1, 1964, vide An- 
nexure A) in the Development Depart- 


of the majority which hhs 
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ment of the Haryana State, ceased to ` 
be a member. of the Haryana Agri- 
cultural Service from | which post 
alone he could .have been promoted 
to the post in question, |and his lien 
on the post of. Agricultural Inspector 
automatically stood terminated under 
Rule 3.12 of the Puntab Civil Services 
Rules Volume I, Part I.” 

It was also- observed by learned, single 
J udge that but for the earlier Divi- 
sion Bench judgmen: in! the: case of 
Labhu Ram v. State of | Punjab, he - 
would have been inclined to hold in 
favour of Sharma eppellant. .on the 
second point mentioned above. Four 
Letters Patent appzals| were. filed 
against the judgment of} the single 
Judge. Two of those appeals’ were by 


Sharma appellant, while} the other 
two were - filed by the State 
of Haryana, When the appeals 


came up for ‘hearing | before the 
Division Bench, the learned Judges 
referred the matter -to the Full 
Bench.- In the ‘meantime, on March. 
5,.1970 the Governor of Haryana in 
consultation with the Haryana Public 
Service Commission promoted Sharma 
appellant as District Agricultural Of- 


‘ficer in Class II on regular basis and 


posted him as such with effect from 
April 1, 1969. “All the learned Judges 
constituting the Full Bench held that 
the first ground’on which the im- 
pugned’ order had beén quashed, 
namely, non-procurinzg of i the advance 
advice of the Haryana Public Service 
Commission was not well-founded. It 
was also observed that ithe earlier 
case of Labhu Ram was) clearly dis- 
tinguishable and had no /bearing. By 
a majority of two to one the Full 
Bench upheld the judgment of the 
single Judge on the second ground, 
namely, that the lien of ‘the appellant 
on the post of Agricultural Inspector 
had automatically besn terminated. ` 


ae It is the gue ‘conclusion 
been. as- 


sailed in these two ‘appeals before us. 
4. - Mr. Phadke on behalf of 
the appellants has invited our atten- 
tion to the relevant rules} on the sub- 
ject and has contended that the con- 
clusion of the majority of the learn-. 
ed Judges of the Full Bench that the 
lien of the appellant on ‘the post of: 
Agricultural Inspector had stood ter- 
minated: is not well-founded. As 
| 
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‘ against that, Mr. Nagaraja has ecan- 
vassed for the correctness of the 
above view of the learned Judges of 
the High Court. After hearing the 
learned counsel for the parties, we 
are of the opinion that there is con- 
siderable merit in. the contention of 
Mr. Phadke. 


5. We may at the outset re- 
produce the relevant rules of the 
Punjab- Civil Services Rules, Volume 
I, Part I as applicable to the State of 
Haryana: 

"3.12. Unless in any case it be 
otherwise provided in these Rules, a 
Government servant on. substanzive 
appointment to any permanent post 
acquires a lien on that post and ceases 
to hold any lien previously acquired 
on any other post. 

3.14. (a) A ‘competent authority 
shall suspend the lien of a Govern- 
ment servant on a permanent. post 


which he holds substantively; if he is - 


appointed in a substantive capacity 


(By eres ses nies Jee 


(2) to a permanent post outside 
the cadre on which he is borne, or 


(3) arren ieie beens 


ovac aana ent eaupaee çë bevard pa n 


enonpasaa ane Be pnrnnsa 8 FR eH ave 


3.15. (a) Except as provided in 
Clause (c) of this rule and in note 
urder Rule 3.13, a Government ser- 
vant’s lien on a post may, in no eir- 
cumstances, be terminated, even. with 
his consent, if the result will be to 
leave him without a lien or a suspend- 
ed lien upon a permanent post. 

(b) In a case covered by sub- 
clause (2) of Clause (a) of Rule £.14 
the suspended lien may not, 
on the written request of the Govern- 
ment servant concerned, be termirat~- 
ed while the Government servant re- 
mains in Government service. ; 

(c) Notwithstanding the provisions 
of Rule 3.14 (a), the lien of a Gov- 
ernment servant holding substantive- 
ly a permanent post shall be termi- 
- nated while on refused leave grent- 
ed after the date. of compulsory re- 
tirement under Rule 8.21, or on his 
appointment substantively to the post 
of Chief Engineer of the Publie 
Works Department. - 


Note.— In a case covered by 
Rule 3.14 (a) (2), where a Government 
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servant is appointed in a substantive 
capacity to a permanent post outside 
the cadre on which he is borne, Rule 
3.15 (b): precludes. permanently the 
termination of his suspended lien un- 
less and until a written request to 
this effect is received from him. The 
result is that it is possible for such a 
Government servant to stop his sus- 
pended lien being removed from the 
parent. cadre indefinitely and, thus 
cause inconvenience to the parent of- 
fice. Such.a situation may be met 
by appr opriate executive action being 


taken by the controlling officer who. 


may refuse his consent to such a 
Government servant being confirmed 
or retained in a permanent post out- 
side his cadre unless he agrees to his 
lien on a permanent post in his pa- 
rent office being terminated.” 


6. The learned Judges consti- 
tuting the majority of the Full Bench 
in holding that the appellant’s lien 
on the post of Agricultural Inspector 
had stood terminated relied upon 
Rule 3.12. Perusal of the above rule 


. shows that normally a Government 


servant on substantive appointment to 
any permanent post acquires a lien). 


. on that post and ceases to hold any 


lien previously acquired on any other 
post. The opening words of the 
above rule, however, show that it 
would apply unless it be otherwise 
provided in the rules. Rule 3.14 (a) 
(2) carves out an exception to the 
general rule contained in Rule 3.12. 
According to Rule 3.14 (a) (2), a com- 
petent authority shall suspend the 
lien of a Government servant on a 
permanent post which he holds sub- 
stantively if he is appointed in a sub- 
stantive capacity to a permanent post 
outside the cadre on which he is 
borne. When the appellant was 
appointed as Block Development 
and Panchayat Officer in a sub- 
stantive permanent capacity, his 
case squarely fell within the am- 
bit of Rule 3.14 (a) (2) as the post of 
Block Development and Panchayat . 
Officer was outside the cadre — of 
Agricultural Inspectors to which the 
appellant belonged. In the circum- 
stances, it was imperative for the 
competent authority to suspend the 
lien of the appellant on the perman- 
ent post of Agricultural Inspector 
which he had held substantively. 
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The competent authority, however, 
failed to suspend the lien of the ap- 
pellant on the post of Agricultural 
Inspector, The appellant plainly .can- 
not suffer because of such inaction. or 
omission on the part of the competent 
authority. A reading of the rule leaves 
no doubt.that a daty is cast upon the 
competent authority to suspend -the 
lien of a Government. servant'on a 
permanent post which he holds subs- 
tantively if he is appointed in:a subs- 
tantive capacity to a permanent post 
outside the cadre cn which he is. borne. 
|The imperative nature of the rule is 
also clear from the use of the. word 
“shall” in clause (a) as against the use 
of the word “may” in clause (b)- of 
that rule. The appellant, 
opinion, cannot be penalised because 
Jof the omission oz. the competent au- 
thority to act in accordance with the 
mandatory provisions of rule 3.14 (a) 
(2). Clause (b) of rule 3.15 also makes 
it clear that in a case covered. by. sub- 
clause (2) of clause. (a) ` of ‘rule 3. 14; 
the suspended lien of the Govern- 
ment servant concerned may not, ex 


cept on the. written request of that . 
Government servant, be terminated ; 


while he remains in Government ser- 


vice. The note tc Tule 3.15 shows a. 


way out in case any difficulty is ex- 
perienced on acco-int of the operation 
of rule 3. 14 (a). (2). It is nobody’s case 
that any written request was made by 
the’ appellant for terminating his’ suš- 
pended lien on the post of Agricultu- 
ral Inspector. As such, we find’: it 
difficult. to uphold. the, finding of the 
majority of the learned Judges’ ‘that 


the lien of the appellant, on the post . 


of , Agricultural Inspector , had ‘stood 
terminated, In our opinion, the third 
Judge who was in the minority took 

ə correct view of the matter when 
re observed that the Government set- 
vant is not to be penalised and can~ 
not be deprived of the safeguards 
provided by Rule 3.14 because of the 
fact that the competent authority had 
not taken the necessary steps. ` __ 


7. As the Governor has de- 
confirmed the appellant from the post 
of Blo¢ék Development and Panchayat 
Officer, the suspended ten of the’-ap- 
pellant on the post” “of Agricultural 
Inspector would stand ‘revived’ with 
effect. from February 26, 1969: : The 
promotion of the appellant `: in- -the 
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parent Agricultural. Department from 
the post of :Agricukural| Inspector to] 
that of District Agricultural Officer 
by the impugned order cannot im the 
circumstances be held to- oo from 
any legal infirmity. 


8. We accordingly dènt the 
two appeals, set aside the judgments 
of the learned single Judge and the 
Full Bench and dismiss the writ peti- 
tions. filed by Prithvi Singh, Bhale 
Ram and Teja . Singh respondents. 
The parties in the cireumstances shall 
oear their. own costs throughout. 


Appeals... alowed 
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Y. V. CHANDRACHUD, V. R. 
: KRISHNA IYER AND A. C. 
“GUPTA JJ, 
Bansi Lal, Appellant v. ‘Chandan 
Lal and another, Respondents. 
. Criminal Appeal No: 272 of 1975, 
D/- 5-12-1975. . A 
(A) Criminal P. C. 0974), S. 321 
— Withdrawal from prosecution — 
Permission when can b granted — 
Principles — Grant of permission by 
Sessions Judge in absence of material 
on record justifying it |— Revision 
against dismissed im limine by High 
Court: —` Order granting permission 
set aside.. Cr, R.. No. 91 of. 1975 D/- 
24-1-1975 (All), Reversed, (Constitu- 
tion of India, Art, .136). : 


Permission to withdraw from ihe 
prosecution should not be granted for 
the mere asking but the Court must 
be: satisfied on:.the materials. placed 
before i that:the grant | of permission 
would «serve the administration = 
justice: - ATR::1972 SC 426, Rel. 

Cr. R. No. 91. of 1975, D/- 24-1 1-1975 
(Para 4) - 


‘Where the prosecnt on hasireach- 
ed the stage.of framing charges in 
the Sessions Court and no occasion 
for- the defence to make out a. case . 
has arisen and there is no ‘material 
before the Court. justifying withdra- 
wal of ‘the case against some accused, 
*(Cri. Revn. No, 91. of ,.1975,. D/- 

24-171975—AlL} S 
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the order granting permission is 
wrong in-law. Consenting to the 
withdrawal of the case on the view 
that the attitude displayed by the 
prosecution made it ‘futile’ to refuse 
permission does not certainly serve 
the administration of justice, 

(Paras 5, 6) 


Cases Referred: Chronological Paras 


ATR 1972 SC 496 = (1972) 2 SCR 599 
= 1972 Cri LJ 301 4 


M/s. H. R. Khanna, S. K. Mehia, 
K. R. Nagaraja, P. N. Puri, Advocates, 
for Appellant; M/s. M. L. Srivastava, 
S. K. Sinha and S. K, Verma, Advo- 
cates, (for Nos. 1-2) and Mr. O. P. 
Rana, Advocate (for No. 3), for Res- 
pondents. 


Judgment of the Court was 
livered by 


GUPTA, J.:— By his order dated 
November 19,1974 the First Addi- 
tional Sessions J udge, Etawah, allow- 
ed the application of the Public Pro- 
secutor, Etawah, to withdraw the pro- 
secution against respondents Chandan 
Lal and Baldeo Prasad. A revisioral 
application directed against the oroer 
was dismissed in limine by the Allaha- 
bad High Court. 
special leave the 
order allowing withdrawal 
prosecution is in question, 


2. The facts of the case, rele- 
vant for the present purpose, are as 
follows, On the morning of May £7, 
1970 two reports concerning tae 
same incident were lodged in quick 
succession by two persons; the first 
report was made by one Ram Nara- 
yan at 6.15 A.M. and the next at 6.30 
A.M. by the appellant Bansi Lal at 
Etawah police station. The reports 
said that respondent Chandan . Lal 
and several others had forcibly 
caught hold of Bansi Lals sisters 
husband Mewa Ram and dragged him 
inside Chandan Lal’s house and when 
attracted by his screams several per- 
sons attempted to rescue Mewa Ram, 
the other respondent Baldeo Prasad 
and one Sukh Lal closed the door 
from inside, -Bansi Lal’s report added 
that one of the inmates of the house 
standing on the roof was threatening 
the crowd outside with a gun. On 
receipt of this information, Sub- 
Inspector K. K. Sharma accompanied 
by some -constables hastened to 


ce- 


propriety of tae 
of tae 
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Chandan Lal's house which they 
found closed from inside and sur- 
rounded by a crowd. Someone from 
the roof of the house started firing at 
the crowd and the police party. This 
man who was later identified as one 
Rameshwar was killed when the po- 
lice returned fire. Entering Chandan 
Lal’s house the police party found 
Mewa Ram lying seriously injured in 
a room where Chandan Lal, Baldeo 
Prasad and Sukh Lal were present. 
Chandan Lal, Baldeo Prasad and 
three other persons found inside the 
house, Sukh Lal, Gaya Prasad Damo- 
dar and Sitaram were all arrested 
and Mewa Ram was sent to the Dis- 
trict Hospital for treatment. Mewa 
Ram died the same evening without 
gaining consciousness, 


3. On the report of Sub-Ins- 
pector K. K. Sharma, a case under 
sections 147, 148, 302, 342 and 149 
of the Indian Penal Code was regis- 
tered against the said five persons. 
Deputy Superintendent of Police, R. 
B. Malik who was deputed to investi- 
gate the case submitted charge-sheet 
against the accused in the court of 
Additional District Magistrate (Judi- 
cial) on July 7, 1970. On May 22, 
1974 the Additional District Mapistrate 
(Judicial) committed the case to the 
Court of Session. On July 7, 1974 
the Additional Sessions Judge, Etawah, 
on the application of the Public Pro- 
secutor, allowed the case against Sukh 
Lal to be withdrawn. On the next 
day, July 8, charges were framed 
against the remaining accused persons 
including the respondents under Sec- 
tions 147, 342 and. 302/149 of the In- 
dian Penal Code. On November 18, 1974 
the Public Prosecutor made an appli- 
cation before the Additional Sessions 
Judge, Etawah, praying for permission 
to withdraw the case against respon- 
dents Chandan Lal and Baldeo Pra- 
sad. The material part of the appli- 
cation reads: 


“The prosecution does not want 
to produce evidence and continue the 
criminal matter against these accus- 
ed (Chandan Lal and Baldeo Prasad.).” 
On the next day, November 19, the 
Additional Sessions Judge allowed 
this application and acquitted Chan- 
dan Lal and Baldeo Prasad of 
the charges framed against them. Re- 
ferring to certain facts which he des- 


fea’ 
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wcribed ‘as the ‘defence case’, the Addi- 


tional Sessions Judge held that the. 


case against Chandan Lal and Baldeo 
Prasad should be allowed to be with- 
drawn “because the prosecution is re- 
luctant to prove its case against the 
said two accused persons” and it ap- 
peared “futile to refuse permission to 
the State to withdraw the prosecu- 
tion”, The correctness of .this order 
is the only question for determina- 
tion in this appeal. 


4. Section 321 of the Code of 


Criminal Procedure, 1973 which ‘cor- 
responds to Section 494 of the earlier 
Code of 1898 and is in identical terms 
empowers the Public Prosecutor to 
withdraw with the consent of the 
Court from the prosecution of any 
person either generally or in respect 
of any one-or more of the offences 
for which he is being tried. Section 
494 of the Code of 1898 -has been 
construed by the ‘different High 
Courts in a number of cases. This 


Court. in M. N. Sankaranarayanan - 


Nair v. P. V..Balakrishnan, (1972) 2 
SCR 599 = (AIR 1972 SC 496) ex- 
plaining the well-established legal 


position as to the scope and ambit of. 


the powers granted by Section 494 


has observed that though the section. 
“does not cireumscribe the powers of 


the Public Prosecutor to seek per- 
mission to withdraw from the prose- 
cution, the essential consideration 
which is implicit in- the grant of the 


power is that it should be in the inte- 


rest of administration’ of justice...”. 
Though it is not possible to catalogue 
all the circumstances in which this 
power can be exercised, by way- of 
illustration M. N. S. Nair’s case 
(supra) mentions a few instances 
where the Public Prosecutor would 
be apparently justified in seeking such 
permission, as in a case where the 
prosecution “will not be able to pro- 
duce sufficient evidence to sustain the 
charge or that subsequent informa- 
tion before prosecuting agency would 
falsify the prosecution evidence or 
any other similar circumstances”. It 


is added that the ‘request to grant. 


permission under Section 494 should 
not be accepted .“as a necessary for- 
mality’, “for. the mere asking”, but 
the court must be satisfied “on the 
materials placed before it” that the 


cant of permission would serve the 


-material before the Additional 
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administration of justice and that 
“permission was not |being, sought 
covertly with an ulterior purpose un- 
connected: with the vindication of the 
law which the executive organs are 
ne duty bound to further and main- 
ain.” 3 


5. In the case before us the 


prosecution has only reached the stage. . 


of framing charges against the accus- 
ed and no occasicn for the defence to 
make out a case has yet arisen, It is 
not clear where the Additional Ses- 
sions Judge found the case made 
which he calls the defence case, It is 
not to be found in the! material that 
was before him. Counsel for the 
respondent, State of U.) P., drew our 
attention to an order dated October 
18, 1973 passed ~ by t e Allahabad 


‘High Court on a revision petition fil- 


ed by the State seeking to. stay fur- 
ther proceedings of this case when it 
was pending before the Additional 
District Magistrate (J udicial), Etawah. 
It appears from this judgment that an 
application for stay of the proceed- 
ings was made before the Additional 
District Magistrate (Judicial) on the 
ground that the case required to be 
investigated. further. The Additional 
District Magistrate rejected the appli- 


eation and the Sessions Judge, Etawah, 


confirmed that order, The High Court 
on October 18, 1973 dismissed the - 
revision petition made! ‘against: the 
order refusing the prayer for stay and 


directed the Additional District Magis- 


trate to dispose of the Bees be- 
fore him expeditiously and -in' accord- 
ance with law. As stated already, 
the case was committed to thle Court 


of Session on May 22, 1974, There- > 


fore. when the Additional Sessions 
Judge made the. impugned’ order, 
there was no material before him to 
warrant the conclusion |that sufficient 
evidence would not be forthcoming to 
sustain the charges or that there was 
any reliable subsequent information 
falsifying the prosecution case or any 
other circumstance justifying with- 
drawal of the case against the res- 
pondents. Consenting to’ the with- 
drawal of the ease on ithe view that 
the attitude displayed by the Prose- 
cution made it “futile” to refuse per-{ 
mission does not certainly serve the 
administration of justice. If the 
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sions Judge was considered suffic.ent 
to enable him to frame the charges 
against the respondents, it is not pos- 
sible to say that there was no əvi- 
dence in support of the Prosecuzion 
case. The application for stay of. the 
proceeding made before the commit- 
ting Magistrate cannot also be said 
‘Ito falsify the prosecution case. - If 
the prosecuting agency brings bezore 


the court sufficient material to indi- 


cate that the prosecution was kesed 
on false evidence, the court would be 
justified in consenting to the withcra- 
wal of the prosecution, but on the 
record of the case, as it is, we do 
not find any such justification. In 
our opinion the High Court was in 
error in dismissing in limine the revi- 
sional application made against the 
order of the Additional Sessions 
Judge, 

6. The appeal is accordingly 
allowed and the order of the Acdi- 
tional Sessions Judge permitting the 
withdrawal of the case against the 
respondents is:set aside, The A=di- 
tional Sessions Judge will proceed 
with the trial in accordance with _aw. 


Appeal allowed. 
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A. N. RAY, C. J., M. H. BEG, R. 3. 
SARKARIA AND P. N. SHINGHAL, 

JJ. `: 
L. D. Jai Shinghani, Appellant 
v. Naraindas M. Punjabi, Responcent 
Civil Appeal No. 881 of 1975, D/- 
27-11-1975. 


(A) Advocates Act (1961), S. 35— 
Professional misconduct — Cases n- 


volving possible disbarring of advo- 


cate concerned -— The evidence sheuld 
be of a character which should lesve 
no reasonable doubt about guilt — 
Appellant advocate, held, entitled to 
benefit of doubt on facts and circum- 
stances —~ Order disbarring him set 
aside, Decision of Disciplinary Com- 
mittee of Bar Council of India in 


*B. C. T. R. No. 60 of 1974, D/- 
3~-5-1975-——D. C., B. C. of India.) 
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_ {Prs. 1-2] 


B. C. T. R. No. 60 of 1974, 
1975, Reversed. (Paras 5 to 11 


Mr. Sharad Manohar Advocate, 
M/s. V. N. Ganpule and R. N. Nath, 
Advocates, for Appellant. 

. Judgment of the Court was de- 
livered ‘by 


BEG, J:— The appellant is an 
Advocate against whom a complaint 
was made on 25th May, 1971 before 
the Bar Council of Maharashtra by 
the Respondent Naraindas M. Punjabi. 
As the complaint was not disposed of 
within six months of its receipt by the 
State Bar Council it was transferred 
to the Disciplinary Committee of the 
Bar Council of India under Sec- 
tion 36-B of the. Advocates Act, 1961 
for disposal. 


2. The complainant alleged as 
follows:  - 


He was the co-owner with two’ 
others of certain premises of which 
one of the tenants was M/s. Hindustan 
Electric and Radio Corporation, He, 
together with the other co-owners, had _ 
filed suits Nos. 840 of 1961 and 1040 
of 1964.in the Bombay City Civil Court 
against the Corporation. These suits 
were off-shoots of a prior proceeding 
No. 4174 of 1960 in the Small Cause 
Court for the ejectment of the Cor- 
poration, which was dismissed on 10th 
March, 1961. S. C. Suit No. 840 of.. 
1961 was, thereafter, filed, but, it was 
withdrawn on 19th September, 1968, 
with liberty to file a fresh suit. On 
or about 10th February, 1964, the 
Advocate concerned, L. D. Jaisinghani, 
took Rs, 350/- from the complainant 
for. filing the fresh suit in the Bom- 
bay City Civil Court and gave the 
complainant a copy of the plaint in 
which No. 1040 of 1964 was given as 
the number of the new suit. The 
complainant, after waiting for a few 
years made casual enquiries from the 
Advocate as to when Suit No. 1040 
of 1964 would come up for hearing. 
The Advocate used to tell him that 
it would come up any day during 
1969 to 1970. In all this period, nei- 
ther the defendant Corporation was 
remitting any rents nor. depositing 
anything in Court. During 1969 to 
1970, the complainant requested the 
Advocate to move the Court for pay- 
ment of rents by the Corporation. 
But, the Advocate kept putting this 


"r 
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off by pleading that: the suit may 
come up any day for hearing in-the 
ordinary course. The two co-owners 
sold their shares in the building to 
the complainant, on 24th November, 


1970 and 4th January, 1971, respec- 


tively, so. that he became the sole 
landlord and owner of the property. 
After this, the complainant -had an 
additional reason to request L. D. 
Jaisinghani, the Advocate, to - file a 
petition for the amendment of the 
plaint so that he may figure as the 
sole plaintiff and also apply to the 
Court for payment of rents. The Ad- 


voate agreed to do this, Nevertheless,’ 


he went on procrastinating until, by 
a letter dated 8th January, 1971, the 
complainant pressed him to do some- 
thing very definitely. After’ this, the 
Advocate got a Notice of Motion 
sworn by the complainant before Mr. 
Tiwari, Superintendent of Bombay 
City Civil Court, The Advocate then 
informed the complainant that Notice 
of Motion had been lodged in Court 
and served on the Corporation’s Ad- 
vocate, Mr. Bhagat, through a Clerk, 
named Adwani, of a late, Advocate 
Mr Wadhwa, and that it would come 
up for hearing soon. ‘As nothing 
seemed to come up for’ hearing, the 
complainant, at last addressed a let- 
ter to the Registrar of the ‘Bombay 
City Civil Court on 9/16th March, 
1971, informing him of the lodging of 
the Notice of Motion and enquiring 
what had happened to it. The Advo- 
cate, L. D. Jaisinghani, then told the 
complainant that the matter ‘would 
be heard on 20th April, 1971, at 12 
noon. before the Judge Mr. Kattal. 
On 20th April, 1971, on enquiry from 
the office of the Court, the complain- 
ant learnt that no Notice “of Motion 
is there and that No. 1040 of 1964 was 
a fictitious reference given by the Ad- 
vocate of a suit which was never fil- 
ed by him. It turned out to be an- 
other suit filed by another person 
through another Advocate. When 
Tendolkar, the Head Clerk enquired 
about the Notice of Motion from the 
Advocate L. D. Jaisinghani, he said that 
he had given away all the papers to 
Mr. Adwani, the ex-clerk of Mr. 
Wadhwa and that he would enquire 
further after his return from Bhopal. 
The complainant alleged that the 'Ad- 
vocate had thus demonstrated that he 
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had committed a breach of -trust and 
fith and cheated the. complainant by 
fraudulent means and was guilty of 
serious _brofessional — 


3. In  reply,. the) Advocate, 
while denying the truthfulness of the 
allegations set out above, . admitted 
that, he had filed suit No- 840 of 1961, 
but he stated that he could not re~ 
member the facts fully as it was an 
old matter. The Advocate also denied 
having filed or having been asked to 
file any suit No, 1040 of 1964. .The 
Advocate, however, admitted rec¢iv- 
ing the sum of Rs. o but, accord- - 
ing to him, this was part payment of 
his fee towards a proposed suit of’ 
which a draft was bene over tothe . 
complainant. The dvocate’s case 
was that as the pane ant was nei- 
ther serious nor willing to incur the 
expenses of litigation and had not 
supplied the necessary details - or ex- 
penses, the suit could not be filed. 
He denied the truth of other allega- 
tions so far as he himse f was. con- 
cerned. He asserted that! the. letter to 
the Registrar, must have been written 
by. the complainant -and enquiries 
made with a view to creating evi- 
dence. His case also was that, apart 
from the draft copy v the plaint 
which had a number of.blanks in it, 
including a blank space for the num- 
þer -of the suit, the other documents 
produced by the complainant, were 
fabricated with some ulterior motive. 
The Advocate did not .set up. what 
could be the reason for the complain- 
ant’s displeasure with nm or’ attempt 
to involve him: falsely.| In his evi- 
dence he alleged that this was due to 
the fact that the Advocate had. refus- 
ed to give evidence in} a case in 
which the complainant had been pro- 
ceeded against for malicious prosecu= 
tion. 


4, ‘The All India! Bar Council, 
after examining the documents and 
the evidence in. the ise, observed 
that, although, the matter was old 
and receipt of a sum iso small as 
Rs. 350/- could not, ordinarily, serve 
as sufficient proof to discredit the 
evidence of an Advocate against thet 
of a litigant, who alleged dishonesty 
against an Advocate, yet the support- 
ing documents and the conduct of the 
Advocate, particularly the untruthful: 
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statements he had made about his 
past transactions which also indicated 
similar misappropriations of menies 
belonging to clients, the complainant’s 
version must be accepted. The finding 
recorded by the Committee was: 


“Having regard to the oral and 
documentary evidence on record and 
all the facts and circumstances of the 
present case, we are unable to come 
to any other conclusion except that 
the Respondent has been guilty of 
gross professional misconduct. This is 
not merely a case of an Advocate not 
filing a suit on behalf of his cHent 
after taking monies for the same, but 
going to the length of committing 
and perpetuating a gross.deceptior. on 
his client by giving a false and ficti- 
tious number of a suit which has not 
been filed and leading on his cHent 
to believe. that a suit has been fled. 
A person who can stoop to such prac- 
tices has no place in the legal prctes- 
sion. This sort of behaviour is no- 
thing short of rank dishonesty and 
' cheating. Practices such as these ex- 
pose the profession of law to eon- 
tempt end ridicule of other members 
of the Society”: 


We find, after going through the 
judgment of the Committee that, al- 
though, its indignation over the con- 
duct of the appellant, particularly in 
view of an unenviable record of simi- 
lar complaints against him in the past 
by Dr. Nagdev, and another by Mrs. 
Butler, and the third by one Tara- 
chand, which had’ led to disciplirary 
proceedings being finally dropped 
after the Advocate or somebody 'əlse 
on his behalf had made payments to 
the complainant litigants, and the 
prevaricating replies of the Advocate, 
attempting to conceal or deny ‘these 
proceedings, may have been justified, 
vet, these very features of the case 
were also likely to create a prejudice 
against the accused Advocate who 
may, in the particular instance now 
before us, not have been really sO 
blameworthy as one may, with his 
background, be inclined to believe. 
After having. been taken through the 
evidence, -we are not convinced that 
the complainant was really so trith- 
ful and:reliable as the Members .of 
the Disciplinary. Committee considered 
him to be. There are several featcres 
in his evidence which make ‘his ver- 
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sion difficult to rely upon implicit- 
ly. We mention these below: 


5. Firstly, the complainant’s 
evidence shows that he was not the 
kind of person who could swallow so 
easily detectable a fraud of which he 
claimed to be the victim for so long 
a period of time. He admits that 
the Advccate had appeared in about 
six or seven suits on his behalf. 
There had been proceedings against 


him for malicious prosecution. He 
had denied that he wanted the ap- 
pellant to give evidence, but, when 


confronted by documentary evidence, 
he was forced to admit that this was 
true. 


6. Secondly, although the 
complainant stated that Rs. 350/- in- 
cluded the Court fee in respect cf 
the suit, yet, he stated, after that, that 
the Advocate had told him that the 
deficit Court fee would be realised 
from him afterwards. If, as wefind 
from evidence, the Court fee alone 
came to about Rs. 400/-, it was diffi- 
cult to believe that any suit could 
have been. agreed to be filed without 


realising the deficit Court fee. The 
statement of the. complainant, that 
the appellant. used to fle suits for 


him and then realise the Court fee, if 
true, indicated that the appellant 
would be expected to make a demand 
for further payment after alleging 
that he had filed the suit. But, the 
complainant not merely does not 
speak cf any such further demand 
but says that no charge was made 
even for taking out the notice of mo- 
tion on the alleged copy of which 
the number of the suit given is 840, 
which does not tally with No. 1040 
given by the complainant. Suit No. 840 


‘had been withdrawn long before. 


7. Thirdly, the copy of the 
plaint which was sought to be used 
by the complainant as proof of wh», 
according to him, the Advocate alleged 
was the plaint of the suit already 
filed, had significant blanks in it. Even 
the number 1040. and the amount 
claimed had been admitted by the 
complainant to have been subsequently 
filled in, in his own hand. But, in his 
complaint, it was stated that. No. 1049 
was already on the plaint which had 
been filed.. This shows that the com- 
plainant had not come. with an entire’y 
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truthful version. He had made inter- 
polations in the documents to fit in 
with his version. 


8. Fourthly, the complainant 
was, apprently, sufficiently acquainted 
with the requirements of litigation to 
know that no plaint could be filed on 
his behalf and on- behalf of his co- 
owners without the signatures of his 
co-owners. 
co-owners had signed the plaint, he 
pretended to be ignorant. There are 
other defects also in his evidence 
which we need not deal with. 


9, It is true that the Advo- 
cate had not fared well under cross- 
examination, He had tried to conceal 
similar complaints against him in: the 
past. It is, however, equally true 
that the complainant was no 
sreen-horn. At any rate, he was 
not so gullible as- he tried to 
make himself out to be After 
going through the relevant evi- 
dence, we ‘doubt whether both 


sides have come out with full and. 


true facts. It is more likely ‘that 
there was some dispute over the pay- 
ment of Rs. 350/- which the Advocate 
appellant claimed as his fee for work 
done, but, the complainant seems to 
have considered himself. entitled to 
demand the payment back. It is 
possible that there may have been 
other reasons too for friction between 
the two so as to lead to a- disruption 
between the complainant. and the 
Counsel whom he had been frequent- 
ly engaging in addition to others. In 
any case, we are left in doubt whe- 
ther the complainant’s version, with 
which he had come forward, with corn- 
siderable delay, was really truthful. 
We think that, in a case of this na- 


ture. involving possible disbarring of © 


the Advecate concerned, the evidence 
should be of a character which should 
leave no reasonable doubt about guilt. 
The Disciplinary Committee had not 


only found the appellant guilty but . 


had disbarred him permanently, | 


10. 
doubt produced Tendolkar and D. D. 
Nalvade to show what enquiries were 
-made relating to suit No. 1040 of 
1964 by the respondent complainant. 
It is. however, not disputed that the 
respondent did make those enquiries. 
The case of the appellant was that 
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When asked whether the | 


The complainant has no. 
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these enquiries were made in an at- 
tempt to bolster up a weak case. 
These enquiries merely prove a much 
too belated conduct of: the complain- 
ant. They -could be the result of an 
attempt to give a semblance of truth 
to a coloured and exaggėrated ver- 
sion. It is also true that the appel- 
lant had been most unwise in’ not 
sending a Registered” ped be in reply 
to the registered notice! received by 
him on 8th January, 1971 ‘by the 
complainant. His version that he 
spoke to the complainant on the tele- 
phone and sent a letter |in reply on- 
15th January, 1971, of which a copy 
was Ex. Ri, had been. rejected by 
the Committee on the ground that the 
Advocate’s conduct. cid not appear to 
be above-board. We cannot ‘help 
thinking that the Committee. had 
been unduly swayed by the unsavoury 
background of the appellant so that 
it could not see its way ito giving the 
appellant even the banefit of doubt in 
the instant case. | 


- IE, In the- fon a of ` 
this case, we think that the appellant 
is entitled to the bene of .doubt: 
We, therefore, allow this. appeal and, 
set aside the order cisbarring the ap- 
pellant who, we hope,; has learnt 
now to conduct- himself |in a more 
satisfactory manner in this dealings . 
with his clients, Ws make no order 


as to costs. | l . 
. Appeal allowed. 
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H. R. KHANNA, P. N. ! BHAGWATI 
AND S. MURTAZA FAZL ALI, 
: JJ.- a 
Shri Krishan, Appellant v. The 
Kurukshetra University, | Kurukshetra, . 
Respondent. 
Civil Appeal No. 947 of 1975, D/- 
17-11-1975. | 
(A) Kurukshetra University Cal- 
endar Vol; I, Ordinance X, Clause 2 
(b) — Candidate allowed to appear n 
examination — His candidature, if 


“(Civil Writ No, 1029 of .1974, D/- 
2-4-1974—-Punj. & Har.) 
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ean be withdrawn for any reason — 


C. W. No. 1039 of 1974, D/- 2-4-1974 
(Punj & Har), Reversed, 


Once the candidate is. allowed to 
take the examination, rightly or 
wrongly, then the statute which əm- 
powers the University to withdraw 
the candidature of the applicant has 
worked itself.out and the cand-date 
cannot be refused admission subse- 
quently - for any infirmity which 
should have been looked into be-ore 
giving the candidate permission to 
appear. (Para 6) 


Before issuing the admission card 
to a student to appear at Part I Law 
Examination in. April 1972 it was 
_ the duty of the University authori- 
ties to scrutinise the admission orm 
filed by the student in order to find 
out whether it was in order. Ecaal- 
ly it was the duty of the Head of 
the Department of Law before sub- 
mitting the form to the University to 
see that the form complied with all 
the requirements. If neither the 
Head of the Department nor the 
University authorities took care to 
scrutinise the admission form, then in 
not disclosing the shortage of percent- 
age in attendance the question of the 
candidate committing a fraud did not 
arise, Similarly, when the canditate 
was allowed. to appear at the Pazz II 
Law Examination in May 1973, the 
University authorities had no juris- 
diction to cancel his candidature for 
that examination. If the University 
authorities acquiesced in the infirmi- 
ties which the admission form æn- 
tained and allowed the candidate to 
appear in the Examination, then by 
force of the University Statute the 
University had no power to withcraw 
the candidature of the candidate. AIR 
1967 Madh Pra 194, Approved. C W. 
No. 1039 of 1974, -D/- 2-4-1974 
(Punj & Har), Reversed. 

(Pare 7) 

(B) Evidence Act (187 2); S. 
Fraud — Proof. (Contract Act (1372), 
Section 17). 


~ a 
oe es 


Where a person on whom fraud 
is committed is in a position to dis- 
cover the truth by due diligence, 
fraud is not proved. It is neither a 
case of suggestio tangi, or suppressio 
veri. (Pare 7) 
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. (CY Evidence Act (1872), Ss. 18, 
115 — Admission made in ignorance 
of legal rights or under duress — 
Binding nature of —— Undertaking 


given by candidate for University 
examination, if- keeps him out of 
court. 


Any admission made in ignor- 
ance of legal rights or under duress 
cannot bind the maker of the admis- 
sion. A candidate to Part I Law 
Examination was given permission to 
appear in that examination on the 
basis of undertaking that if he would 
not be able to get requisite permission 
from his employer to join. the law 
classes he would abide by any order 
that the University might pass. The 
candidate was very anxious to appear 
in Part II Examination and the 
undertaking was given in terrorem 
and in complete ignorance of his le- 
gal rights. It was held that the 
undertaking given by him did not 
put him out of courts if the univer- 
sity cancels his candidature. (Para 9) 

= (D) Constitution of India Arti- 
eles 136 and 226 — Writ Petition 
challenging order of University can- 
celling candidate’s examination — 
Order suffering from errors of law- 
patent on face of record — DismisSal 
of Writ Petition by High Court in 
limine is not justified — Order set 

aside in appeal by special leave. 
(Para 11) 


Cases. Referred: Chronological Paras 
AIR 1967 Madh Pra 194 = 1967 Jab. 
- LJ 464 7 

Mr. Kapil Sibal and Mr. S. K. 
Gambhir, Advocates, for Appellant; 
Mr. S. K. Nandy, Advocate, for Res- 
pondent. 


Judgment of the Court was de- 
livered by , 
= S. M. FAZL ALI, J:— What ap- 
pears to have been a clear case of 
refusa] of admission to the appellant 
or the cancellation of his candidature 
at the proper time has been complete- 
ly bungled and destroyed by the in- 
herent inconsistency and seemingly 
contradictory stand taken by the res- 
pondent and lack of proper vigilance 
on the part of the Head of the Depart- 
ment of law. The facts of the present 
case lie within a very narrow compass 
and onìy two short points of law have 
been raised before us by Mr. Kapil 
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Sibbal aned counee} for the Appel 
lant. a 


Tr The appellant was a teacher 
in the Government High School, 
Dumarkha in the District of Jid 
(Haryana). The University of Kuruk- 
shetra was running law classes for 
three-years Course and had. extended 
the facility to “persons -who were in 


service to attend the evening elassés . 


and complete the, three-years course 
in that manner, The appellant decided 
to take the benefit of the facility given 
by the Kurukshetra University and 
joined the LL.B. Part I classes some 
time in the year 1971. According to 
the University statute a student of the 
Faculty of Law was given the option 
to clear certain subjects in which he 
may have failed at one of the examina- 
tions before completing the three- 
years course, ‘The students were to 
appear in six papers each year, In 
April 1972 the petitioner appeared in 
the annual examination ‘of part I but 
failed in three subjects, namely, Legal 
a Subsequently 
he was promoted to ‘Patt I which he 
joined in the year 1972: Under the 
University Statute the appellant was 
to appear in Part TI Examination in 
April 1973. On April 26, 1973 the 
appellant applied for ‘his “Roll Num- 
ber to the University in order to re- 
appear in the subjects in which | he 
had failed: and to clear. them’ but he 
was refused permission- and according 
to the appellant without any rea- 
son. The . annual examination. for 
Part II was to be held. on May 19, 
1973 and the. appellant ` ‘approached 
the University for granting him pro- 
visional permission to appear subject 
to his: getting the permission from 
his employer to attend the ‘Law Fa- 
culty. In between it, appears ` that 
the appellant had been., prosecuted 
for offences under Sections . 376, 366 
and 363, I. P..C. and was suspended 
during the period. when the case was 
going on against him. The appellant 
was, however, acquitted and was re- 
instated by his employer on August 
99. 1972. It would thus appear. that 
on May 18,.1973 as also.on April 25, 
1973 when he had applied for. his 
Roll Number to.,clear „the: subjects, 
the- stigma of. criminal cass, had been 


éompletely removed, 


Shri Krishan v. Kurukshetra University 


University may pass. 


A. ER. 

3. To start the thread, the ap- 
pellant~ as mentioned already ap- 
proached the University on May. .18, 
1973 and wrote a letter to the Uni- 
versity authorities. giving, an wunder- 
taking that if he was not able to get 


the requisite permission . from his em- 


ployer to join the Law |Classes, he 
would abide by any order that the 
It appears that 
on the basis of this: undertaking he 
was allowed to appear at the- Part H 
Examination.on May -19, 1973. On 
June 20,- 1973 the appellant wrote to 

e University authorities ‘that - the 
condition on which he was to getthe 
permission. was not at all necessary 
and that his results may now be an- 
nounced. On June 26, 1973 the res- .- 
pondent informed tha appellant ` that 
since his percentage was short in 
Part I his candidature stood cancell- 
ed. Thereafter there were series of 
correspondence between the appellant 
and the University authorities but | 
the appellant was refused admission 
to LL. B. Part TII Class. | The appel- 
lant then filed an appeal to the Vice 
Chancellor of’ the’ University on Sep- 
tember 26, 1973 ‘which was also re- 
jected >on November 8, 1973, There- 
after the: appellant approached the 
High Court of Punjab and ‘Haryana 
for a writ of certiorari to quash the 
order of the ‘respondent — cancelling 
the candidature: of the appellant but 
the High Court after issu if notice to 
the other. side and perusing the appli- 
cation form rejected the petitidn in 
limine. Hence. this appeal by the ap- 
pellant by special leave o this: Court. 


4, The ‘ sheét-anchor ©’ ‘of - the 
ease öf the respordent was | that the 
appellant had been involved in a.eri- 
fainal case‘ and ‘therefore! the’ Head- of 
Institution ‘could’ not give the ‘certifi- 
cate in. the prescribed form that the 
éppellant bore a. good moral eharac- 
ter. Subsequently it was said that 
és the appellant was short of the re- 
quisite percentage in LL: B. .Part Í 
he could ‘not insist on- his being ad- 
mitted to the Part II Examination; 
end lastly the stand taken by the 
respondent -was that the Evening. Law 
Classes were held to benefit the mem- 
bers of ‘the Services end: it was. incum- 
bent‘onthe appellant. to have obtained 
permission of -his superior. officers. 
and-as he did not do so, the Univer- 
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sity was well within its rights in re- 
fusing him permission to appear at 
the Part Ii Examination or in admit- 
ting him to Part III Law course. 


J. A long counter-affida'vit 
has been filed by the respondent of 
which some paragraphs are extracted 
below: 


“4, Para. 4 of the writ petition is 
rebutted, The petitioner was involv- 
ed in a case under Sections 363 and 
366 of the Indian Penal Code. Asa 
result, he was suspended, He re- 


mained under suspension till August - 


23, 1972, when he was reinsta-ed. 
Consequently, he attended the iectu- 
res in Part I. So far as Part I: is 
concerned, the petitioner didn’t attend 
the requisite number of lectures. Ac- 
cording to the noticé displayed on the 
notice board of the Department of 
Laws on January 24, 1973, the pəti- 
tioner was falling short of attendatce 
by 48 lectures upto December, 1672. 
Thereafter, another notice was dis- 
played on the notice Board on April 
16, 1973, according to which the pəti- 
tioner was falling short of attend- 
ance by 46 lectures. As such. the 
averment in the writ petition that he 
attended his lectures according ‘to 
the rules is absolutely false. 


Vide letter dated November 17, 
1972, the Headmaster, Government 
High School. Dumarkha (District 
Jind) made an inauiry from the Uni- 
versity regarding the petitioner’s re- 
sult in the LL. B. Part I Examina- 
tion. The intimation was sent by the 
University vide their letter dzted 
November 17, 1972. Thereafter, a 
letter dated January 1, 1973, was re- 
ceived in the University from the 
District Education Officer stating 
inter alia that “it may also be point- 
ed out that Shri Siri Krishan, Teacker 
was reinstated on 23-3-1972 and there- 
after he is attending his duties in 
School. T am amazed to learn that 
he is declared by your Law Depart- 
ment to be attending classes in LL.B. 
Part IL simultaneously.” 


“A copy of this letter is apperd- 
ed as Annexure ‘'R.1’ to this affida- 
vit. A perusal of this letter wculd 
show that the petitioner had not 
been granted permission by his əm- 
ployer to attend the law classes at 
the University. Furthermore, the 
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approximate distance between his sta- 
tion o: posting and the University is 
more than fifty miles. Keeping im 
view the fact that he was posted in 
the interior of District Jind, it is im- 
possible that the petitioner could 
have attended the -requisite . number 
of lectures. Evidently, the. petitioner 
was himself aware of the fact that he 
had not attended the requisite num- 
ber of lectures. It is also incorrect to 
suggest that the petitioners name 
could be sent for the examination 
only if he had completed and requir- 
ed minimum attendance of lectures. 
The examination forms are always 
sent in December. Rule (Clause?) 2 
(b) of Ordinance 10 of the Kuruk- 
shetra University Calendar, Volume I, 
provides es under inter alia:— 


“B.— that he has attended regu- 
lar course of study for the prescrib- 
ed number of academic years. Cer- 
tificate. (bì) will be provisional and 
can be withdrawn at any time be- 
fore the examination if the applicant 
faiis to attend the prescribed course 
of lectures before the end of his 
term.” 


The petitioner’s examination form 
was, as such, sent provisionally and 
could be withdrawn at any time in 
case of his failure to attend the re- 
quisite percentage of lectures.” 


23 (i). In reply to sub-para (i) of 
the writ petition, it is submitted that 
the cancellation of the candidaure of 
the petitioner for LL. B. Part IL was 
not based on any extraneous conside- 
rations, Under the rules of the Uni- 
versity every student is required to 
attend the prescribed course of lec- 
tures delivered to the class in each 
Sfthe subjects offered. Mr. Shri Kri- 
shan was short of attendance which was 
duly notified on the notice board of 
the Department of Law twice; once 
on January 24, 1973 and again on 
April 16, 1973. The admission of the 
petitioner to the Law course in the 
University was under dispute as a 
result of a complaint from the Dis- 
trict Education Officer, Jind, The peti- 
tioner came to the Magistrate (Regis- 
trar?) on 18-5-1973, with an application 
that pending final decision of his case he, 
may be allowed to sit in the exami- 
nation provisionally at his own risk 
und responsibility. In this applica- 
tion, the petitioner did nob mention 
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‘that he was also falling short in-lec- 
tures as notified by the Head of the 
Department: of Law. Since the office 
was closed at that time and the exa- 
mination was to start at 8.00 a.m. on 
May 19, 1973, the candidate was al- 
lowed to -appear in the examination 
provisionally at his own risk and 
responsibility. 

(viii) In reply to sub-para (viii) 
of the writ petition, it is -submitted 
that in the admission notice printed 


at page 75 in the Hand Book of In- 


formation for the session 1971-72 to 
which the application for admission 
to the Department forms a part, men- 
tions that LL. B. Classes in the even- 
ing were for employed persons only. 
It was, therefore, implied that the 
applicant while seeking admission in 
this class would obtain the approval 
of his employers. This approval þe- 
came particularly necessary because 
of the constant complaints of serious 
‘nature from the employers (the Gov- 
ernment) of the petitioner ‘who in- 


sisted that he must obtain such per-- 


mission. It may be recalled that the 
petitioner in his undertaking to the 
Registrar on May 18, 1973 promised 
to produce the required permission.” 


It will be seen from the above affi- 


davit that the stand taken by the 
respondent is by no means consistent. 
t may be mentioned that at one 
stage the University takes the stand 
that it was a case of shortage of per- 
centage and therefore the appellant 
was refused admission to appear at 
Part Il’ Examination. Later on this 
stand is given up and the respondent 
averred that as the appellant did not 
get the permission of his superior of- 
ficers and since the University -was 
moved by the District Education Of- 
ficer to cancel the candidature of the 
appellant the impugned order was 
passed by the University. It was 
also argued by Mr. S. K. Nandy 
counsel for the respondent that the 
appellant knew fully well that 
his percentage was short and in spite 
of that he fraudulently suppressed 
this fact from the University autho- 
rities when. he was allowed to appear 
in the LL.B. Part I Examination in 
April 1972. , 

6. Mr. Sibbal learned counsel 
for the appellant submitted two points 
‘before us. In the first place it was 
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argued that once the appellant was 
allowed to appear at LL.B. Part II 
Examination held on May 19. 1973 his 
candidature could not be withdrawn 
for any reason whatsoever, in view of 
the mandatory provisions of Clause 2 
(b) of the Kurukshetr University 
Calendar Vol. I, Ordinance X under 
which the candidature could be with- 
drawn before the candidate took: the 
examination. Secondly it was argu- 
ed that the order ‘of University was 
mala fide because the real reason for 
cancelling the candicature of the ap- 
pellant was the insistence of the Dis- 
trict Education Officer that the ap- 
pellant should not have been admitted 
to the Law Faculty unless he had ob- 
tained the permission of! his superior 
cfficers. In order to appreciate the 
first contention it may be necessary 
to extract the relevant | portions of 
the statute contained in) Kurukshetra 
Universiy Calendar Volume I, Ordin- 


` 


ance X. Clause 2 of this Ordinance 


runs as follows: 


“2. The following: certificates, 
signed by the Principal of the Col- 
lage/Head of the Department concern- 
ed, shall be required from each ap-. 
plicant:— | m 

(a) that the candidate has satis- 


fied him by the production of the 


certificate of a competent authority 
that he has passed the examinations 
which qualified him for admission to 


‘the examination; and 


*(b) that he has attended a regu- 
lar course of study for the prescribed 
number of academic years. 


Certificate (b) will be provisional 
end can be withdrawn at any titne 
before the examination if the’ appli- 
cant fails to attend the prescribed. 
course of lectures before the end of 
his term.” 


The last part. of this statute clearly 
shows that the University ' could 
withdraw the certificate lif the appli- 
cant had failed to attend the prescrib- 
ed course of lectures. But this could 
be done only before the} examination. 
It is, therefore, manifest that once 
the appellant was allowed to take the 
examination, rightly or wrongly, then 
the statute which empowers the Uni- 
versity to withdraw the candidature 


` of the applicant has worked itself out 


and the applicant cannot be refused 


! 
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admission subsequently for any infir- 
mity. which should have been looked 
into before giving the applicant per- 
mission to appear. It was, however, 
submitted by Mr. Nandy learned coun- 
sel for the respondent that the names 
of the candidates who were short of 
percentage were displayed on the No- 
tice Board of the College and the ap- 
pellant was fully aware of the same 
and yet he did not draw the attention 
cf the University authorities when he 
applied for admission to appear: in 
LL. B.. Part II Examination. Thus the 
appellant was guilty of committing 
serious fraud and was not entitled to 
any indulgence from this Court. 


7. It appears from the aver- 
ments made in the counter-affidavit 
. that according to the procedure pre- 
valent in the College the admission 
forms are forwarded by the Head of 
the Department in December preced- 
ing the year when the Examination is 
held. In the instant case the edmis- 
sion form: of the appellant must have 
been forwarded in December 1971 
whereas the examination was tc -take 
place in April/May 1972. It is obvi- 
ous that during this period of four to 
five months it was the duty of the 
University authorities to scrctinise 
the form in order to find out whether 
it was in order. Equally it was the 
duty of the Head of the Depariment 
of Law before submitting the form to 
the University to see that the form 
complied with all the requirements of 
' law. If neither the Head of the 
Department nor the University sutho- 
rities took care to scrutinise the ad- 
mission form, then the question of 
the appellant committing a fraud did 
not arise. It is well settled that 
where a person on whom fraud is 
committed is in a position to discover 
the truth by due diligence, fraud is 
not proved. It was neither 4 case of 
suggestio falsi, or suppressio veri. 
The appellant never wrote to the Uni- 
versity authorities that he had attend- 
ed the prescribed number of lectures. 
There was ample time. and oppor- 
tunity for the University authcrities 
to have found out the defect. In these 
circumstances, therefore, if the Uni- 
versity authorities acquiesced in the 
infirmities which the admission form 
contained and allowed the eppel- 
lant to appear in Part I Examiration 
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in April 1972, ‘then by force of the 
University Statute the University had 
no power to withdraw the candida- 
ture of the appellant, A somewhat 
similar situation arose in Premji Bhai 
Ganesh Bhai Kshatriya v. Vice 
Chancellor, Ravishankar. University. 
Raipur, AIR 1967 Madh Pra 194 at 
p. 197 where a Division Bench of the 
High Court of Madhya Pradesh ob- 
served as follows: 


“From the provisions of Ordin- 
ances Nos. 19 and 48 it is clear that 
the scrutiny as to the requisite attend- 
ance. of the candidates is required to 
be made before the admission cards 
are issued. . Once the admission cards 
are issued permitting the candidates 
to take their examination, there is no 
provision in Ordinance No. 19 or 
Ordinance No. 48 which would en- 
able the Vice-Chancellor to withdraw 
the permission. The discretion having 
been clearly exercised in favour of 
the petitioner by permitting him to 
appear at the examination, it was 
not open to the Vice-Chancellor to 
withdraw that permission subsequent- 
ly and to withhold his result.” 


We find ourselves in complete agree- 
ment with the reasons given by the 
Madhya Pradesh High Court and the 
view of law taken by the learned 
Judges, In these circumstances, 
therefore, once the appellant was al- 
lowed to appear at the Examination 
in May, 1973, the respondent had no 
jurisdiction to cancel his candidature 
for that examination, This was not 
a case where on the undertaking 
given by a candidate for fulfilment of 
a specified condition a provisional ad- 
missicn: was given by the University 
to appear at the examination which 
could be withdrawn at any moment 
on the non-fulfilment of the aforesaid 
condition. If this was the situation 


_then the-.candidate himself would have 


contracted out of the statute which 
was for his benefit and the statute 
therefore. would not have stood in the 
way of the University authorities in 
cancelling the candidature of the ap- 
pellant. 


8. As regards the second point 
that the order was passed mala fide, 
it is difficult to find any evidence of 
mala tides in this case. The order suf- 
fers from yet another infirmity. The 
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‘annexures filed by the appellant and 
the respondent as also the allegations 
made in the counter-affidavit. clearly 
show that there were.series of parleys 
and correspondence between the Dis- 
trict Education Officer and the res- 
pondent in the course of which the 
respondent was being persuaded, to the 
extent of compulsion, to withdraw the 
candidature of the appellant because 


he had not obtained the permission of . 


his superior officers. Mr. Nandy ap- 
pearing for the respondent has not 
been able to show any provision in the 
statutes of the University which re~. 
quired that the ‘candidates attending 
the evening law classes who are in 
service should first get the prior per- 
Mission of their superior ‘officers. We 
have also perused the University 
Statute placed before us by counsel 
for the appellant and we do not find 
any provision which could have afford- 
ed justification for the respondent 
to cancel the candidature of the ap- 
pellant on the ground that he had 
not obtained the previous permission 
of his superior officers. | l 


9. Mr. Nandy, counsel for the 
respondent placed preat reliance on the 
letter written by the appellant to the 
respondent wherein he undertook to 
file the requisite permission or to abide 
by any other order that may be passed 
by the University authorities. This 
letter was obviously written because 
the appellant was very anxious to ap- 
pear in Part II Examination and the 
letter was written in terrorem -and in 
complete ignorance of his legal rights. 
The appéllant did. not know that 
there was any provision in the Uni- 
versity Statute which required that 
he should obtain the permission of his 
superior officers. But as the respon- 
dent was bent ‘on prohibiting him from 
taking the examination he: had no al- 
ternative but to write a. letter per 
force, It is well settled that any ad- 
mission made in ignorance. of legal 
rights or under duress cannot bind 
the maker of the admission. In these 
circumstances. we are clearly of the 
opinion that the letter written by the 
appellant does not. put him out of 
court. If only the University autho- 
rities would have exercised proper di- 
lisence and care by scrutinising the 
admission form when it was sent by 
the Head of the Department to the 
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University as far back as) December 
1971 they-could have detected the de- 
fects or infirmities from. which the 
form suffered according to the Uni- 
versity ‘Statute. The Head of. the 
Department of Law was also guilty of 
dereliction of duty in: not scrutinising 
the admission form of the appellant 
before he forwarded: the same to the 
University. 


10. - Moreover, the stand taken 
by the respondent that as! the appel- 
lant did not get the requisite permis- 
sion from his superior officers; there- 
fore he was not allowed ‘to appear at 
the examination, does not ‘merit con- 
sideration, because the impugned order 
does not mention this ground at all 
ani it was ‘not open to the -respon- 
dent to have’ refused admission to the 
apvellant to LL.B. Part Illior for -that 
metter to: refuse permission to appear 
at the examination on a ground 
which was not mentioned in the im- 
pugned order. co g es 


11, > Having ‘gone into’-the cit- 
cumstances mentioned above, we are 
of the view that the impugned order 


j 


suffers from errors of law patent on 
the face of the record, and in any 


event this was not a case which 
should have been dismissed by the 


Hizh Court in limine. - 


12. The appeal is accordingly — 
allowed and the order of the Univer- 
sity dated June 26, 1973, is hereby . 
quashed by a writ of certiorari. The 
respondent is directed to declare the 
result of LL. B. Part II Examination 
in which the appellant had appeared 
on May 19, 1973 and also to give him 
an opportunity to appear in the three 
subjects in which he. had | failed ‘in 
LL.B. Part I Examination, at the next 
examination which. may be. held, by 
the University. SS 


PA g z è ' 

13. ‘In. the peculiar circum-- 
stences -of this case, however, we 
leave the parties to. beari their. own 
COSsts. : a a , i 
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wel allowed. 
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AIR 1876 SUPREME COURT £83 

(From Madras: 1975 Cri LJ 78) | 

P. K. GOSWAMI AND N. L, UNT- 
= WALIA, JJ. 


Karunakaran, Appellant v. State 
of Tamil Nadu, Respondent. 


Criminal Appeal No. 425 of 1974, 
D/- 12-11-1975. 


7: (A) Penal Code (1860), S. 302 — 
Conviction of one of the accused out 
cf some — Conviction based on the 
testimony of sole witness — FIB by 
‘the witness mentioning only accused 
as assailant while medical evid=nce, 
indicating more than ene assailant — 
FIR mentioning that the deceased 
chased the aceused while running 
away — Version changed in evicence 
and others also implicated as assail- 
ants — Absence of blood trail słow- 
ing deceased chasing accused — Con- 
viction and passing of death sent2nce, 
held, could not be justified. 1975 Cri 
LJ 7 98 (Mad), Reversed. 

(Paras 10 & 12) 


(E) Penal Code (18660), S. 302 -—~ 
Sentence of death — Conviction bas- 
ed on testimony of a sole witness — 
Appreciation of evidence. 1975 Cri LJ 
798 (Mad), Reversed. (Evidence Act 
(1872), S. 3.) (Crimimal Trial — Ap- 
preciation of evidence.) 


Where an accused jis going to 
lose his life in a serious charge of 
murder, it is only necessary thai the 
Court’ should be circumspect and 
closely scrutinise the evidence to 
come to an wunhesitating conclusion 
that the eye witness on whose testi- 
mony the conviction is based is ab- 
solutely reliable. Where the sole wit- 
ness on whose testimony the convic- 
tion was based had himself giver the 
FIR and there were serious depar- 
tures in his evidence from the vession 
given in FIR and. the’: evidence was 
contradicted by the medical evidence, 
Held on facts that the High Court 
failed to consider the intrinsic quality 
of evidence of the witness. It failed 
to notice certain broad facts which 
would definitely weigh with the 
Court while appreciating the ozular 
testimony. The witness was unreHable 
and his testimony: instead of- being 
corroborated was contradicted. by the 
eee E E 
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FIR, Conviction was set aside. 
Cri LJ 798 (Mad), Reversed. 
(Paras 11 and 12). 
(C) Constitution of India, Art. 136 
m- Criminal trial — Re-appreciation 
cf evidence — Circumstances under 
pee Supreme Court would go into 
acts, 


Ordinarily in an appeal under 
Art. 136 of the Constitution the Sup- 
reme Court would not go into the 
facts to reappreciate the evidence. 
But where the conviction under Sec- 
tion 302 was based and accused was 
sentenced to death on the sole testi- 
mony of a witness when the- said 
testimony was rejected with reference 
to another accused who was in the 
same boat as the accused, the Court 
re-appreciated the evidence, and set 
aside “he conviction. (Para 10) 


Mr. A. N. Mulla, Sr. Advocate, 
(M/s. K. Jayaram and P. Chandrashe- 
kar, Advocates with him), for Appel- 
lant; Mr. A. V. Rangam and Miss A. 
a Advocates, for Respon- 

ent. 


Judgment of the Court was 
livered by . 

GOSWAMI, J.:— This appeal by 
special leave is directed against the 
judgment and order of the High 
Court of Madras convicting the ap- 
pellant (hereinafter to be described as 
the accused) -under ` See. -302, I. P. C. 
and sentencing him to death. 


2. The police had submitted 
charge-sheet under Section 302/34, 
I. P. C. against the present accused 
and accused Jabamani Nadar alias 
Kanyakumari Comrade alias Ramu and 
Thamizharasan alias Ramaswami, who 
was shown as an absconder. On the 
prayer of the prosecution the case 
against the first two accused, with- 
out the absconding accused, was taken 
up for trial. The two accused were 
charged under Section 120B read with 
Sections 302 and 109, I. P. C. as well 
as under Section 302/34, I. P. €C. The 
case was referred to the High Court 
as usual and the accused also prefer- 
red appeals against their conviction 
and sentence. 

3. The High Court acquitted 
accused Jabamani Nadar alias Kanya- 
kumari Comrade alias Ramu and ac- 
cepted the reference in respect of the 
present accused,. His appeal was also 


1975 
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dismissed, Hence this appeal by 


eS a 
special leave. 


4, The facts are in a. brief 
compass. The deceased, Viswanatham 
Pillai, was the village Munsif (Head- 
man). On April 26, 1971, at - about 
10.00 P.M. he was sleeping on a 


bench outside his cattle-shed in the. . 


open space, which is shown in the 
site plan (Ex. P15) at No. 9. The 
younger brother of the deceased, 
Pandurangam (PW 4), who is a leper, 
was also sleeping on the eastern para- 
pet of the sluice of the north 
Boothagudi channel, which is shown 
at. No. 5 in the site plan (Ex, P15). 
Pandurangam woke up at about 11.15 


P. M. on hearing the shout of his de- 


ceased brother crying “younger .bro- 
ther: Karunakaran is running after 
stabbing me with knife. ‘Catch him’”. 
He got up and saw the accused 
Karunakaran running on the eastern 
bank of the channel with. a knife 8 


inches long. The electric lights were.. 


burning in the vicinity. He also saw, 
two persons running ahead of accused 
Karunakaran. He further saw his 
*two brothers, Gnanasekaran (PW 1) 
and Thiru-gnanasambandam (PW 3) 
along with Ramasamy (PW 2) chasing 
them. He ran to his elder. brother 
who came from the side of the bench 
where he was sleeping and who. fell 
down on‘the southern side. of the 
sluice. When he went near him he 
` was already dead. He had bleeding 
injuries on several parts of his body. 
A crowd- gathered and Pandurangam 
was asked to lodge information at the 
police station which he did. The doc- 
tor (PW 16) who held the post-mortem 
examination found nine injuries, two 
of which he described as incised and 
four as punctured incised, two more 
as punctured and the remaining one 
as a vertical incised wound. These 
were on the left upper arm, left fore- 
arm, on the left side of the epigas- 
trium, on the left side of the anterior 
axillary line, on the left mid-axillary 


“line. on the right side of the epigas-. 


trium and on the left side of the back. 
Injuries were very severe and accord- 
ing to the doctor death was due to 
shock and haemorrhage on account 
of the injuries. 


5. Itis clear that whosoever 
had inflicted these injuries definitely 
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had the intention to cause the death 
of the victim. 


6. In the first information re- 
port which PW 4 lodg2d at the Thana, 
which is very close to the place of 
occurrence, within akoùt |15 minutes 
T the. occurrence, inter’ alia, -stated 

ns: pi 


“At about 112.15 P. a I woke up 
on hearing a noise to | the effect 
‘younger brother, Karanukaran is run- 
ning after stabbing me with . knife, 
‘catch him’. I. stooé up and saw 
Karunakaran, son of Orathur Ayya- 
thurai Padayachi running eastwards 
from the place where I lay and my 
elder brother chasing him from be- 
hind. I too came running”. 


7. It will be seen/that at the 
time of lodging of tke first informa- 
tion report only the present accused 
was implicated. Even so later on 


. four eye-witnesses were produced im- 


plicating not only the present accus- 
ed but also two other accused.. The 
High Court after appreciating the en- 
tire evidence rejected the} evidence of 
these eye-witnesses, namely, PWs .1, 2, 
3 and 5 and described-them. as “a 
bunch: of lars.” “unashamed liars 


and perjurers”’, The High Court, 
. therefore, acquitted Pe © second | 
accused, Jabamani: . Nadar alias 
Kanyakumari Comrade alias Ramu ` 
and also observed that neces- 


sarily no case would lie on this kind 
of testimony against even the abscond- 
ing accused. It was also observed 
that the High Court “can place no 
reliance on the testimony of PW 4 in 
sc far as he implicated [the second 
aecused and Thamizharasan in. the 
case of murder of Viswanatham”. The 
High Court further observed: 


“Poor PW 4 was compelled to 
speak to a version which’ ought to ac- 
cord and harmonise with, the version 
given out by PWs 1, 2 and 3”. 


Even so the High Court thought that 
it was justified in cor-victing the pre- 
sent accused on the sole testimony 
of PW 4 “corroborated by the con- 
tents of Ex. Pl (FIE)’. | The High 
Court held that “PW 4 who was af- 
flicted with the ell | disease of 

has absolutely no mo- 
tive to implicate the first accused.” 
The High Court further! held that 
PW 4 gave a “candid, natural and | 
= | - G 


| 


| 
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truthful -version......... 
_ opportunity”. 


8. The High Court has taken 
note of the fact that “there has been 
a history of a bitter feud spanning 
over nearly a decade between the 
first accused and his father on the 
one hand and the deceased Viswa- 
natham on the other.” 


9. This is, therefore, a case 
where conviction of the accused de- 
pends on the sole testimony cf a 
single witness. If the witness is ab- 
solutely reliable there can be no m- 
firmity in convicting the accused. In 
that case even corroboration may not 
be sought for. 


10. Ordinarily in an appeal 
under Article 136 of the Constitution 
we would have hesitated to go mto 
the facts to reappreciate the evidence. 
It is, however, not possible to adopt 
that course in this case where — the 
testimony of the sole witness has 
been rejected with reference to the 
second accused who was in the seme 


at the earHest 


boat with the appellant. The very 
fact that this eye-witness could be 


persuaded to substitute PWs 1, 2 ard 3 
for his deceased brother as chasing the 
assailants, degrades him from the 
status of an absolutely reliable. wit- 
ness. He is definitely an obliging wit- 
ness and cannot at all be trustworthy. 
This witness may not have a qualm of 
conscience in implicating the accused 
for the mere asking by someone, if 
not by the inimical police Offizer 
(PW 23) against whom criminal cases 
were pending at the instance of zhe 
accused’s father. 


11. Apart from that we find 
that the High Court has not considered 
the intrinsic quality of theevidence of 
PW 4. It failed to notice certain broad 
facts which should definitely we-gh 
with the , 
ocular testimony. From the medical 
evidence it is clear that there were 
more than one assailant and yet from 
the FIR it appears that there was 
‘only one assailant. This may not, in a 
given case, be considered as a very 
serious infirmity since the witness 
may not have seen the other assailants 
when he came running to the place 
of occurrence, But the fact that he 
witness has stated in the first informa- 
tion report that the deceased was only 
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mentioning the name of accused 
Karunakaran as his assailant, this 
earlier version appears to be contra- 
dicted by the medical evidence. Be- 
sides, he has deliberately changed 
his own stand in court when he de- 
posed that he saw two other persons 
running ahead of Karunakaran being 
chased by his two brothers and Rama- 
samy. 


12. Another very serious de- 
parture from his earlier version is 
that while PW 4 had stated in the 
first information report that “my 
elder brother” (meaning the deceased) 
was “chasing him from behind” in 
court he has completely given a BO") 
by to this statement and stated that 
Karunakaran was being chased by 
PWs I, 2 and 3. He did not at all 
refer to the deceased chasing him. If 
his statement in court that he saw 
PWs 1, 2 and 3 chasing Karunakaran 
while running away after the assault 
is true, it is difficult to appreciate 
that he would not mention about this| ` 
fact in the first information report. 
He admitted in the course of cross- 
examination that the Sub-Inspector 
asked Aim whether he had any 
witnesses and that he “did not tell 
about them due to excitement.” It is 
difficult to accept this explanation of 
this witness. Assuming that his ear- 
lier version in the first information 
report is true that the deceased chas- 
ed the accused as the latter was run- 
ning away after the assault we would 
have expected some evidence of a 
trial of blood stains from the place 
where he. was sleeping to the place 
where he fell dead. On the other 
hand we find that there is a mention 
about a pool of blood only where 
the dead body was found at No. 1 in ` 
the site plan. There were also no 
blood stains on the bench where he 
was said to be sleeping. We further 
find from the evidence of PW 4° in 
cross-examination that when he went 
near his deceased elder brother about 
hundred persons were there and 
“none of them asked him as to how 
it had happened.” We do not find in 
this case a single witness out of that 
crowd produced in court for the pur- 
pose of corroborating PW 4. If the 
statement of PW 4 is to be believed, 
the crowd had gatheréd at the place 
of occurrence already when he arriv- 


. to reason that those persons 
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ed. It is also conceivable that those 
persons, who arrived at the place of 
occurrence a little earlier than PW 4, 
did not see the essailants who might 
have already escaped. It also stands 
who 
gathered would not ask PW 4, who 


. arrived at the place a little later, for 


information with regard to the as- 
Sailants, There is considerable doubt 
as to his testimony with regard to 


Seeing the accused running away from 
. _.the place of occurrence, 
-. jaccused is going to lose his life in 

~isuch a serious charge it is only neces- 


When the 


sary that the court should be circum- 


_ispect. and closely scrutinise the evi- 


idence to come to an unhesitating con- 


1! 


ielusion that he is absolutely reliable. 
iWe are unable to say that the High 
Court in this case has made a correct 
approach in assessing the quality of 
the testimeny of is solitary eye- 
witness. The High Court is not even 
right that PW 4 stands wholly cor- 
roborated by the contents of the FIR. 
On the other hand we have shown 
that his version in the FIR stands 
contradicted by the testimony in 
court on a very material point. 


13. For the reasons given 
above we are unable to place such re- 


*Jiance as is requisite on the testimony 
. of this uncorroborated solitary witness 


for convicting the accused facing a 
murder charge. The conviction and 
sentence of death are, therefore, set 
aside, . The appeal is allowed and 
the aceused shall be released from de- 
tention forthwith. 

Appeal allowed. 
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(From: ILR (1969) Delhi 1055) 
A. N. RAY, C. J., M. H. BEG, R. S. 
SARKARIA AND P. N. SHINGHAL 

i JJ. 
o D. L. F. Housing Construction 
(P) Ltd., Petitioner v, Delhi Munici- 
pal Corpn. and others, Respondents. 


Civil Appeal No. 1298 of 1970, 
D/- 4-12-1975. - 


(A) Constitution of India, Art. 226 


— Relief when can be granted — 


Disputed facts-— Complicated  ques-. 
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tions of law’and facts d lepending on | 


. evidence — Ne relief.can be granted. 


In a case where the basic facts 
are -disputed and complicated ques- 
tions of law and fact depending on 
evidence are involved the writ Court 
is not the proper forum for seeking 
relief. The right course for the High 
Court in proceedings under Art, 226 
is to dismiss the petition on this pre- 
liminary ground ‘without entering 
upon merits of the case. In the ab- 
sence of firm and adequate factual 


foundation, it is hezardous to em- 
bark upon a determination of the 
points involved, (Para 18) 


Cases Referred: Chronclogical Paras 
AIR 197r SC 1021 = (1970) 3 SCR 
854 | 15 
AIR 1968 SC 718 = (1968) 2 SCR 
366 > 15 


| 


AIR 1962 SC 458 = (1962) 1 Supp 
“SCR 156 $ 14 
AIR 1947 PC 88 = 1947 AIL LJ 365 
L 15 

AIR 1931 PC 196 = 5i Ind App 279 . 
15 


Dr. La M. Singhvi, | Sr. Advocate, 
(M/s. P. C. Bharthari and R. Narain, 
Advocates with him), for Appellant; 
Mr. A, D. Mathur and Mr. Rameshwar 
Dayal, Advocates, for Respondents, 
Mr. V. S. Desai, Sr. Advocate, (M/s. 
Hardev Singh and R. S. Sodhi, Ad- 


vocates with him), for Respondent 
No. 4. 

Judgment of the Court was 
livered by | 


SARKARIA, J.— This appeal by 
certificate arises out of a judgment of 
the. High Court of De dismissing 
the appellant's writ petition under 
Article 226 of the Constitution. 


2. The appelant D. L. F, Hous-. ` 
ing Construction (F) Lid {hereinafter 
referred to as the Coloniser) carries 
on the business of colonisation and de- 
velopment of lands in- Delhi. Among 
the colonies which were developed by . 
it are New Delhi South Extension 
Part I and Part II Shivaji Park, Hauz 
Khas Kailash Greater Kailash I and 
Greater Kailash II. The Coloniser sub- - 
mitted applications for) the develop- _ 
ment of these colonies and obtain- 
ed sanctions of the lay-out - plans 
under the extant |laws.- Sane-. : 
tions for five of these colonies were |- 
granted by the Delhi, Development | 

; | ' r. 
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Provisional Authority in” the yaar 
1956 under the Delhi - (Control of 
Building Operations) Act 53- of- 1955 
and the Regulations framed under 
Section 19 of the Delhi (Control of 
Building Operations) Ordinance No. V 
of 1955. ) 


3. Under Regulation 5 (3) (ii), 
before a Coloniser undertakes to su- 
divide a plot of land into build-ng 
plots, he is required to enter into an 
agreement with the Central Govern- 
ment for the internal development of 
the land to the satisfaction of the 
Authority. A Coloniser seeking pər- 
mission to develop. an area of land 3S 
a colony has to submit an applica- 
tion for the purpose together with a 
lay-out plan in which he has to =t 
apart, among other things, open spa- 
ces for roads, parks ete. and open 
sites for other public utility servic3s 
such as schools, dispensaries etc, The. 
. principles and conditions on which the 
sanction is accorded are indicated n 
the Regulations. Sanctions. or 
development of the first five coloni2s 
mentioned above were obtained by 
the Coloniser in 1956 and of Greazer 
Kailash II in 1959. 


Sa. On January 12, 1965, tke 

unicipal Corporation (Respondent 1) 
by a letter required the Coloniser to 
hand over, free of cost, the total 
land in its colonies under roads, pub- 
lic parks and such other public utilicy 
services, including the land set apart 
for schools, hospitals and similar other 
public institutions, as provided under 
Regulation 5 (3) of the Delhi (Con- 
trol of Building Operations) Regula- 
tions. It also reminded the Colonisar 
‘of its obligation under sub-paragraph 
(iv) of Regulation 5 (3) to transfer 
all such land to it. It further assert- 
ed that all such plots in all the col- 
nies developed by the Colonisər 
which had been set apart for public 
utility services, vest in Delhi Munici- 
‘pal Corporation in accordance . wizh 
the Regulations. . 


5. On June 28, 1965 the Coi- 
niser received a notice, dated June 34, 
1965, from the Delhi Municipal Coc- 
poration (Respondent 1) -through fts 
. Deputy Commissioner (Respondent 2) 
regarding vacant plots in N. D. S. E. 
Parts I & HI that had been set apart 
for public utility services, The mata- 


rial part of this notice runs as 
under: — — 

“The services of the 
N. D. S. E. I and I have 
over by the Municipal Corporation 
Delhi long ago: and as provided 
under Section 313 (b) of D. M. C. Act 
1957, vacant plots and other services 
indicated in the layout plans automa- 
tically vest in the Municipal Corpora- 
tion of Delhi. - 


It is, therefore, understood . that 
the possession of the plots in N.D.S.E. 
Parts. I and II earmarked for Primary ` 
School and High School in both the 
above . colonies now vests in the 
Municipal Corporation of Delhi and ` 
further action to utilize these plots 
will be taken in the interest of the 
public/residents of these colonies.” 


In reply to this letter the Coloniser 
informed Respondent 1 that it had no 
authority under the law to treat 
these sites, and similar sites in the 
other colonies as vesting in Respon- 
dent 1. The Coloniser asserted thatit 
was holding these plots as owner ` 
thereof. . 


colony of 
been taken 


i The Coloniser on J uly 27, 
1965, filed a petition under Article 
226 of the Constitution for impugning 
the aforesaid notices dated 12-1-65, 
and 24-6-65 whereby the Municipal 
Corporation directed the Coloniser ta 
transfer such plots to it free of cost. 
The Coloniser pleaded that neither 
the Acts concerned, nor the Regula- 
tions framed under Ordinance V of 
1955 authorise the Municipal Corpo- 
ration to take over free of cost the 
vacant plots of land earmarked for 
schools and hospitals ete. The Colo- 
niser, however, made it clear that it 
is holding such plots to be utilised 
only for the purposes for which they 
were earmarked, and for no other 
purpose. The Coloniser’s case in the 
petition was that the principles em- — 
bodied in Regulation 5 were only 
general guiding principles, which did 
not fetter the discretion of the Autho- 
rity in any way whatsoever in grant- 
ing or refusing permission. It was 
further alleged that in any event the 
Regulations had no force of law be- 
cause Ordinance V of. 1955 under 
which they were framed, had been 


. repealed by Delhi Act No. 53 of 1955 


without preserving the 


continuity of 
the Regulations. 


‘In the alternative, ‘it 
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was pleaded that these Regulations 
were hit by Article 31 (1) and (2) of 
the Constitution and as such were 
ultra vires and void. It was further 
stated that the Coloniser had already 
made arrangements with various 
- trusts and charitable organisations and 
leased out various such plots with the 
express stipulation that the same 
would be utilised only for the pur- 
poses for which they had been ear- 
marked in the lay-out plans but Res- 
pondent 1 had refused to sanction the 
building plans submitted in respect 
thereof. The lessee of two such plots — 
one situated in N. D. S. E, Part I and 
the other in Greater Kailash — sub- 
mitted building plans for sanction but 
the same were rejected by Respon- 
dent 1. According to the Coloniser, 
in rejecting the building plans, the 
Municipal Corporation had acted with- 
out jurisdiction. On the preceding 
facts, the petitioner prayed for the 
issuance of: : | 

(a) a writ of mandamus or any 
other appropriate writ, direction or 
order, restraining the respondents, 
their agents, and servants, from 1n- 
terfering with tne peaceful posses- 
sion and ownership of the Petitioner 
Coloniser in respect of the said plots 
of land earmarked for schools, hospi- 
' tils ete. in these six colonies develop- 
ed by it; 

(b) a writ o? mandamus or any 
other appropriate writ, direction or 
order, directing the Respondents to 
treat the said plots of land earmark- 
ed for schools, hospitals etc. in the 
various colonies developed by the 
petitioner as described in prayer (a) 
hereinabove; | 

(c) a writ of mandamus or any 
other appropriate writ or direction re- 
straining the respondent fom reject- 
ing the building plans submitted and 
being submitted in respect of the 
said plots of lend earmarked for 
schools and hospitals ete: 

‘(d) a writ of mandamus or any 
other appropriate writ directing the 
respondents to grant sanction of the 
building plans submitted, and being 
submitted, in respect of the said plots. 


7. In the counter-affidavit fil- 
ed on behalf of Respondents 1 and 2, 
the Deputy Commissioner asserted 
that the ownership of the open spa- 
ces and sites in question had vested 
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in the Municipal Corporation, and the 
Coloniser was no longer the ‘owner 
thereof. While admitting the peti- 
tioner’s allegation that the transfer of 
these plots was being claimed by the 
Municipal Corporation free of cost, 
the Deputy Commissioner averred that 
In one of the plots in} dispute the 
Municipal Corporation (had already 
built a Municipal School which was 
functioning. It was stated that ‘so 
far as the petitioner’s other schemes 
were concerned i.e. in|Model Town, 
Rajori Gardens and in Hauz Khas, all 
Streets, open spaces, parks,- schools, 
markets etc. had already been hand- 
ed over by the petitionér to the res- 
pondent without any protest.” 


8. The South Extension (II 
Plot Holders and ay ars ae 
Association (Registered), New Delhi 
also joined (with the permission of 
the High Court) as Respondent No. 4 
to oppose the petition. They are in- 
terested in the open spaces which in 
the sanctioned layout were set apart 
for public utility services such as 
parks, lawns, streets, ete. They had 
instituted a regular suit in the court 
of the Subordinate Judge, Delhi in 
regard to one such plot earmarked as 
open space in N. D. S.E. (ID) to re- 
strain the Coloniser from building a 
private school on it. In its affidavit 
the Association inter alia stated that 
the plot-holders (who were .members 
of this Association) had purchased the 
plots on the faith of the sanctioned 
lay-out plans which [provided for 
parks, roads, sites for schools, hospi- 
tals, public places and other public 
utility services. They filed a copy. of 
Resolution No. 63, dated 16th April, 
1956 of the Authority, together with 
a copy of the amended lay-out plan 
in respect of New Delhi South Exten- 
sion Part II. They alleged that the- 
beneficial interest in al such open 
spaces and vacant sites earmarked 
and set apart in the sanctioned lay- 
out, vest in the plot-holders of the 
respective colonies and that both 
under the law and the agreements 
executed by the Coloniser, the autho- 
rity entitled to maintain and con- 
trol these parks, sites.for schools, hos- 
pitals and public places was the Muni- 
cipal Corporation. | 


'9. In the rejoinder affidavit 
the petitioner stated that. no agree- 
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ments were entered into between the 
Coloniser and the Delhi ~Deve_op- 
ment Provisional Authority at the 
time of getting the lay-out p-ans 
sanctioned. The petitioner categori- 
cally denied that the “alleged agree- 
ments provided that the Coloniser 
shall transfer to the Corporation -ree 
of cost vacant land in the colonies 
which was under roads, public perks 
and such other public utility services, 
including the land set apart for 
schools, hospitals and similar public 
institutions.” 


10. The High Court held ihat 
Regulation 5 (3). (iv), taken in conjunc- 
tion with the applications submitted 
for sanction of the lay-out plans to 
the Authority and the agreements, 
amounted to an unequivocal declera- 
tion on the part of the Colon:ser 
of its “willingness to use lease lands 
for the purposes for which they were 
reserved in the plans.” The High 
Court reasoned that having so agreed 
to the user of these lands and having 
obtained sanction of the Authority on 
that basis under the Act, certain Con- 
seauences follow in. law as a matter 
of course. Firstly, the petitioners 
were estopped from going back on 
their solemn undertaking that the 
plots so reserved would be used for 
any purposes other than those ‘for 
which they were reserved in the pro- 
posed lay-out plans. Secondly, a fidu- 
ciary relationship in the nature of a 
trust came into existence, with zhe 
result that the beneficial use of thase 
plots passed on to “others” and zhe 
Coloniser’s ownership rights stood 
modified, they became trustees. The 
‘High Court, however, found it un- 
necessary to determine the exact knd 
of trust that thus came into being. in 
respect of these plots and the p=r- 
son and persons in whom the ben=fi- 
cial interest came to vest after she 
creation of this trust. It obserred 
that “this subject cannot appropriate- 
ly be dealt with when the matter 15 
being considered in the abstract wizh- 
out reference to the facts of any parti- 
cular case.” In its opinion it was saf- 
ficient to say “that the petitioners by 
their own conduct and operation of 
law ceased to be full and complste 
owners of the plots: and held th2m 
only as trustees.” and they could not 
deal with these plots other(wise) tkan 
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in the manner permitted by the law 
under which the sanctions were grant- 
ed or any valid rules or regulations 
made thereunder, Sub-para (iv) of 
Regn. 5 (3) was held to be the law, ac- 
cording to which, the Coloniser was 
bound to transfer its rights in these 
nlots free of cost to the Authority. 
11, There, as here, it was con- 
tended on behalf of the Coloniser: 


(1) That the Regulations, which 
were being relied upon by the res- 
pondents stood repealed by the Act 
53 of 1955- ! 

(2) that sub-para (iv) of Regula- 
tion 5 (3) requiring the Coloniser to 
transfer to the Authority free of cost 
the plots reserved for public utility 
services, was beyond the regulation- 
making powers conferred by the 
Ordinance/Act 53 of 1955 and as such, 
was invalid: 

(3) that these Regulations: in 
any case, were no more than guiding 
principles giving the Authority a dis- 
cretion to make all or any one of 
them, in whole or in part, a condition 
of the sanction and to get them in- 
corporated in the agreement, and that 
in any avent, sub-para (iv) of Regu- 
lation 5 (3) of its own force did not 
become a part of the conditions of 
the sanction or a term of the agree- 
ment: . 

(4) that sub-para (iv) of Regúla- 
tion 5 (3) is hit by Article 31 of the 
Constitution, and is void. 

12. The High Court found 
Section 24 read with Sectioh 30 of 
the General Clauses Act in terms 
saves and continues the operation of 
the Regulations, notwithstanding the 
repeal of the Ordinance, that sub-para 
(iv) of Regulation 5 (3) simply lays 
down a “principle” and was therefore 
within the rule-making power con- 
ferred by Section 19 of the Act. 

13. Regarding the contention 
that. these Regulations were directory, 
the High Court said that although it 
could plausibly be argued that sub- 
para (xii) of Regulation 5 (3) gave a 
discretion to the Authority to waive 
or not to waive any of the conditions 
specified in the earlier “clauses”, it 
was not possible to accept this argu- 
ment in this case because “no mate- 
rial has been placed on the record to 
show that this “clause” (iv) was ever 
waived by the Authority in the case 
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of these six coloniés, which formed 
_ the subject-matter of the 


petition.” 
In the absence of any such material 


the High Court held ‘that the princi- 


< College, 


$ 


` utility 


-© with this condition incorporated 


‘marked for 
‘was only a right of management of 
' the trust in respect of these lands, 
and that Article 31 of the Constitution 


ple contained in Regulation: 5 (3) (iv) 
would be considered to be an “inte- 


gral part of the conditions” subject to 


which the lay-out plans were sanc- 
tioned. 


14. The High Court further 
held that the residuary interest left 
with the Colonisers in the plots ear- 
public utility services 


was not attracted in such a case. For 
this conclusion it relied upon the dic- 
tum of-this Court in The Board of 
Trustees, Ayurvecic and Unani Tibia 
Delhi v. The State of 
Delhi, (1962) (1) Supp SCR 156 = 
(AIR 1962 SC 453). In the result it 
dismissed the petition. Hence this ap- 
peal. 


i5. Apart from reiterating the 


_ arguments with regard to the vires . 


and constitutional validity of Regula- 


tion 5 (3) (iv) and the effect of the . 


repeal of Ordinanre V of 1955 on the 
operation of these Regulations, Der- 


_ Singhvi, appearing for the appellant, 


has advanced these contentions „before 
us: 
(1) (a) Clause (6) of the agree- 


-~ ments executed between the Coloni- 
‘ ser and the Authority in respect of 


the five colonies, in 1956, provides that 
open sites reserved for such public 
services (as. distinguishable 
from open spaces earmarked for roads, 
parks etc.) shall be transferred to 
the Authority or persons or institu- 


__ tions approved by the Authority, at 
a price to be determined by the 
Authority on no-profit basis. This 


stipulation provides for a price and 
does not require transfer free of cost. 


Clause (6) of the agreements (which 
out in 


relates to open sites) stands 
contradistinction to Clause (5) of 
the .agreements particularly in the 


‘matter of payment of price. The im- 


in conformity 
in 
are an integral 
according the 


pugned action is not 


the agreements, which 
part‘ of ` the orders 
sanctions. 


(b) No such stipulation for trans- 


. fer of school. sites was made in the 


A.L B. 
order sanctioning the! layout ‘for © 


Greater Kailash Il, under Act 66 of 
1957. : 


(c) The sanctions (granted are 
valid in law. and it is not open to the 
Authority’ to resile from them or to 
read into them any other conditions. 


(2) In view of the dlarifieation in 


sub-para (xii) of Regulation 5 (3) the 
sanctioning Authority had a discre- . 
tion to adopt all or any of the prin- ` 
ciples embodied in Regulation 5 and 
make the same a condition of the 
sanction. Sub-para {iv} of Regulation 
3 (3) contains two alternatives, any- 
one of which could be adopted by the 
sanctioning Authority in the present 


a 
` 


case, While granting the sanction the 


Authority did not make the grant 
subiect to the first alternative con- 
tained in this sub-para (iv) but adopt- 
ad the second alternative. according 
to which the plots in aioa were 
to be transferred to the Authority or 
its nominee or some other institution 
with the permission of the Authority 
‘on no-profit no-loss’ basis. (Reliance 
for this contention has been placed on 
document which is said; to be- the 
draft agreement attached to the order 


of sanction). : 

(3) Having granted the sanctions 
on the terms in the agreements which 
did not contain any condition | that 
the plots in question would be trans- 
ferred free of cost to the Authority, 
the respondents, who stand in 
shoes of the Authority, |are estopped, 
in equity, from denying that these. 
plots had to be taken over on pay- 
ment of a price determined ‘on no- 
profit no-loss’ basis. (Reliance for 
this contention has been placed on 
Union of India v. Indo-Afghan Agen- 
cies (1968) 2 SCR 356) = (AIR - 1968 
SC 718) and Century Spinning Co. v. 
Ulhasnagar Municipal Council, (1970). 
3 SCR 854 = (AIR mi SC 1021.) 


(4) The obligations 
in this case were contractual and 
were governed by the agreements 
which were appendages to the sanc- 
tions. The sanction orders-cum-~agree- 
ments did not create any fiduciary 
relationship between the promiser and 
the promisee. There was no trans- 
fer, no divesting and no vesting in. 
the obligations created by ° these 
agreements, There was only an agreed - 


| f the parties. 


f 
| 


the j 5 


1976 


restriction in the matter ‘of land use 
and this could not amount to the 
creation ofatrustnor to an undertak- 
-ing to transfer the land free of cost. 
Clause (6) of the agreements ‘shows 
that there was no automatic vesting 


but that the transfer could be dir2ct-— 


‘ed to be made on- the payment of a 
price. This Clause (6) is in the na- 
ture of an agreement to sell fcra 
particular purpose at a concessicnal 
or at no-profit price. 


On the point that a contraccual 
obligation is different from an obliga- 
tion amounting to a trust, reference 
has been made to Chhatra Kumari v- 
Mohan Bikram, (AIR 1931 PC 196) 
and Rama Rao v. Venkataratnam, (AIR 
1947 PC 88). 

In any event in a trust there 
should be a settler, a trustee anda 
beneficiary. According ‘to the Ejigh 
Court it could not be said as to who 
were the beneficiaries. 

(5).The impugned notice deted 
June 24, 1965 requiring the appelant 
to hand over free of cost the plots in 
question in N. D. S. E. I1& Tis invalid 
on the face of it because— 


(a) Section 313 (1) (b) of the 
Delhi Municipal Corporation Act, 


1957, on the basis of which the auto-. 


matic vesting of these plots, free of 
cost, in the Municipal Corporation is 
claimed, does not provide for such 
vesting. Section 313 (1) (b) is con- 
' cerned primarily with “Streets” and 
has no application whatever to “open 
. sites” reserved for public utility ser- 
viees such as schools, hospitals etz.;. 


(b) The sanction of the lay-out 
` plans of the NDSE I & II was accerd- 
ed in 1956 under Act 53. of 1955, 
when. the Delhi Municipal Corporation 
Act, 1957 was not on the statute bcok. 


16. Mr. Rameshwar Dayal ap- 
pearing for the Municipal Corporation, 
has at the outset raised an objection 
that none of the documents now re- 
lied upon by the appellant was pro- 
duced in the High Court. He stortly 
‘opposes the entertainment of these 
documents for the first time in ap- 
peal. These. documents, the admis- 
sion of which is objected to by coun- 
sel, include an affidavit dated August 
14, 1969 purporting to be from ene 
R. K. Jain, Secretary to the Coloniser 
‘ Company, and a copy of a leter dazed 
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-= before the pronouncement of 
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24-4-1956, purporting to be signed by 
one “G. L. Mittel for the Secretary 
of the Authority”, conveying to the 
Coloniser the sanction of the Authority 
to the layout plan submitted by the 
appellants for New Delhi South Ex- 
tension Colony on the conditions con- 
tained in the draft agreement annex- 
ed thereto. These documents, parti- 
cularly the sanction letter and the 
agreement annexed thereto constitute 
the factual basis of contentions '1, 2, 
3 and 4 canvassed by counsel for the 
appellant. The Municipal Corpora- 
tion disputes the authenticity of ee 
documents. 


17. Thus in these proceedings 


= under Article 226 the Court has been 


called upon to decide disputed ques- 
tions of fact and law relating to the 
precise nature and extent of right, 
title and interest of the parties in the 
plots in question. Even the basic 
documentary evidence, such as' the 
orders granting the sanctions, the con- 
ditions of the sanctions, and the apree- 

ments in which they. are said to have — 
been incorporated, were not produced ` 
judg- 
ment in the High Court, Even the 
questions of law relating to the vali-* 
dity and effect of Regulation 5 (3) 


could not be properly decided — in the .- 


absence of proof or admission of such 
primary facts. The High Court also 
felt this difficulty in reaching’ the 
finding that a fiduciary relationship in 
the nature of a trust came into exis- 
tence in regard to the user of these 
open sites. It conceded that this mat- 
ter was being considered “in the ab- . 
tract without reference to the facts 
cf any case”, and had to leave unde- 


termined the exact nature of the trust ` 


that had come into being and, the 
person or persons in whom the ane 
ficial interest in these open sites, was 


‘supposed to vest under such trust. 


Nevertheless, it concluded that "the 
petitioners had by their own nda 
and operation of law ceased to be the 
full and complete owners of the plots 
and held them only as trustees.” 
This “conduct” of the petitioners ac- 
cording to the High Court consisted 
of the acts of making applications for 
sanction of the lay-out plans to | the 
Authority and the execution of the 
requisite agreements. But the levi- 
dence of those agreements and [the 


| 


| 
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terms and conditions of the sanctions 
were conspicuous by their absence 
from the record. Again in the absence 
of relevant material on the record, 
the High Court found it difficult to 
record a categorical finding as to whe- 
ther the provisions of Regulation 5 
(3) (iv) were only optional and could 
be waived, or had in fact been walv- 
ed by the Authority while granting 
sanction of the layout plans in case 
of any of these six colonies in ques- 
tion. 


18. In our opinion, in a case 
where the basic facts are disputed, 
and complicated questions of law 
and fact depending on evidence are in- 
volved the writ court is not the pro- 
per forum for seeking relief. The 
right course of the High Court to fol- 
low was to dismiss the writ petition 
on this preliminary ground, without 
entering upon the merits of the case. 
In the absence of firm and adequate 
factual foundation, it was hazardous 
to embark upon a determination of the 
points involved. On this short ground 
{while setting aside the findings of the 
High Court, we would dismiss both the 
writ petition and the appeal with 
costs. The appellants may if so advis- 
ed, seek their remedy by a regular 
suit. 


19. Before we part with this 
judgment we may note here in fair- 
ness to Respondent 4, a concession 
made by Dr. Singhvi on behalf of the 
Coloniser. The concession is that all 
topen spaces” set apart ior roads, 
streets, public parks, public lawns ete. 
and other services, as distinguished 
from “open sites.” earmarked for 
schools, hospitals and other public 
utility buildings, shown in the sanc- 
tioned lay-out plans in these colonies 
vest in the Municipal Corporation 
free of cost and that his client has no 
objection to the transfer of such open 
spaces free of cost to the Municipal 
Corpn, if such transfer has not already 
been made. The Colonisers however 
reserve their right to dispute whether 
a particular plot in the sanctioned 
lay-out was set apart as an open 
space” for a public park, road etc., or 
as an "open site” meant for a public 


ility building. ; 
y Appeal dismissed. 
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WALIA, JJ 
Ramashraya Chakravarti, Appel- 


lant v. State of Madhya Pradesh, 
Respondent. 


Criminal Appeal No..154 of 1975, 
D/- 13-11-1975. ' | 
(A) Criminal P. C. (1974), Ss: 28, 
29 — General principles las to punish- 
ment— (Penal Code (1860),.S. 53). 
Sentencing involves an element 
of guessing but often settles down to 
practice obtaining in ja particular 
court with inevitable differences aris- 
ing in the context of the times and 
events in the light of social impera- 
tives, | It is always a matter of judi- 
cial discretion subject to any manda- 
tory minimum prescribed by law. 
oe (Para 1) 
In judging the adequacy of a sen- 
tence the nature of the offence, the 
circumstances of its commission, the 
age and character of the! offender, in- 
jury to individuals ər to society, ef- 
fect of the punishment on the offen- 
der, eye to correction and reformation 
of the offender, are some amongst 
many other factors which would be 
ordinarily taken intc consideration by 
courts, (Sentence modified), 
(Para 6) 
Prosecution under Ss, 409 and 
467, I. P. C. — Accused; a youngman 
of 30 years employed in Government 
service — Part played by accused in 
forgery, a little obscure; — Accused, 
sure to lose his employment — Sen- 
tence of one year’s rigorous imprison- 
ment in addition to fine of Rs. 500/-, 
held would meet the ends of justice. 
. | (Para 8) 
Mr. Sarju Prasad, Sr. Advocate, 
(Mr. S. N. Prasad, Advocate, with 
him), for Appellant; Mr. Ram Panj- 
wani, Deputy Advocate General, 
Madhya Pradesh, (M/s. H. S. Parihar 


and I. Shroff, Advocates, with 
him), for Respondent. | 
Judgment of the Court was de- 


livered by | 


P. K. GOSWAMI, J.:— To adjust 
the duration of imorisonment to the 


«(Criminal Appeal No. 789 of 1972, 
D/- 18-2-1975—Madh Pra.) 
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gravity of a particular offence is not 


always an easy task. Sentencing in-. 


volves an element of guessing. but 3f- 
ten settles down: to practice obtaining 
Jin a particular court with: inevita>dle 
differences arising in the context of 
the times and events in the light of 


Social imperatives. It is always a mat-. 


ter of judicial discretion subject to 
any mandatory minimum prescribed 
by law. 


2. Hegel in his ‘Philosopy of 
Right’, pithily put the difficulty as 
follows:— ; 

“Reason cannot determine, nor 
can the concept provide any pritci- 
ple whose application could deride 
whether justice requires for an bf- 
fence (i) a corporal punishment of 
forty lashes or thirty-nine, or (Hi) a 
fine of five dollars or four dollars 
ninety-three, four, ete., cents, or tiii) 
imprisonment of a year or three kun- 
dred and sixty-four, three, etc. dzys, 
or a year and one, two, or three dzys. 
‘And yet injustice is done at once if 
there is one lash too many, or one 30l- 


lar or one cent, one week in prison or 


one day, too many or too few.” 


3 The present appeal by 32e- 
cial. leave being limited to sentence 
we are to consider about the apro- 
priate deserts for the appellant in this 
case. 


4, The appellant was a Cicle 
Organiser in the Tribal Welfare De- 
partment at Lohandiguda in the State 
of Madhya Pradesh. He was entrust- 
ed with the distribution of stipends 
to Adivasi students of the Tribal Wel- 
fare Department School. He misap- 
propriated a sum of Rs. 500/- mant 
for four students and also forged cer- 
tain entries in the bills. He was zon- 
victed under S. 409 and S..467, IPC by 
the Sessions Judge and sentenced for 
each head of charge to concurrent 
four years’ rigorous imprisonment and 
also to a fine of Rs. 500/- in defeult 
to rigorous imprisonment for six 
months, The High Court on appeal 
maintained the conviction but reJuc- 
ed the sentence to two years’ rigorous 
imprisonment maintaining the fine. 


’ §. From a perusal of the 
judgment of the High Crurt 
which is the only document in 
the paper book in addition to the 
special leave petition, it is not very 
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clear about the offence of forgery 
committed by the accused. We would, 
nee say nothing more than 
that. . l 


6. In judging the adequacy of 
a sentence the nature of the offənce, 
the circumstances of its commission, 
the age and character of the offen- 
der, injury to individuals or to society, 
effect of the punishment on the offen- 
der, eye to correction and reformation 
of the offender, are some amongst 
many other factors which would be 
ordinarily taken into consideration by 
courts. Trial courts in this country 
already over-burdened with work 
have hardly any time to set apart for 
sentencing reflection. This aspect is 
missed or deliberately ignored bv the 
accused lest a possible plea for reduc- . 
tion of sentence may be considered 
as weakening his defence. In a good 
system of administration of criminal 
Justice pre-sentence investigation may 
be of great sociological value. 
Throughout the world humanitaria- 
nism 1s permeating into penology and 
the courts are expected to discharge 
their appropriate . roles, 
4 The appellant is a. young- 
man of about 30 years. He is an edu- 
cated person who was employed. in 
Government service. But for the for- 
gery he could have been tried in the . 
court of a first class Magistrate for 
the offence under Section 409, I. P. C. 
and in that case the maximum sen- 
tence of imprisonment would have 
been two years’ rigorous imprison- 
ment. On the face of the High 
Court’s judgment, -as noticed above, 
the part played by the appellant in 
the forgery is rather a little obscure. 
The appellant is sure to lose his em- 
ployment under the Government. 
There is already indignity heaped 
upon him on account of conviction. 
He has no opportunity to commit 
such offences as a Government ser- 
vant in the future. Any sentence of 
Imprisonment imposed upon him will 
be a deterrent to others similarly dis- 
posed in such unlawful pursuits. The 
appellant was refused bail in this 
Court and he is said to have served 
about nine months in prison. 

8. : While we do not minimise 
the seriousness of the offences, hav- 


ing regard to the circumstances men- 
tioned above, we are of opinion that 


394 S.C, ` 


it will meet the ends of justice in 
this case if we order, which: we do, 
that the appellant’s sentence be re- 
‘duced to one year’s rigorous imprison- 
{ment only and in addition to a fine 
‘of Rs..500/- only, in default rigorous 
imprisonment for six months, The 
appeal is partly allowed with modifi- 
cation of the sentence as ordered. 
so y Appeal partly allowed. 
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- (From Delhi: (1971) 73 Pun. LR 
i (D) 101) 
R. S. SARKARIA AND 
A. C. GUPTA JJ. 


Municipal Corporation of Delhi, 
Appellant v. Kacheroo Mal, Respon- 
dent. , 
_ Criminal Appeal No. 174 of 1971, 
D/~ 29-9-1975. 


l (A) Prevention of Food Adultera- 

tion Act (1954), See. 2 (i) (f) — Ex- 
pression “insect infested” includes in- 
festation even by dead insects. (1971) 
73 Punj LR (D) 101, Reversed. 


An article of food which is in- 
fested with living insects and is con- 
sequently unwholesome for human 
consumption, does not cease to be so 
and become wholesome, when these 
insects die out. The expression 
‘insect-infested’ is to be construed in 
the context of an article of food 
- meant for human consumption. It 
takes its hue from the phrase ‘unfit 
for human consumption’ occurring at 
the end of the sub-clause, Thus con- 
strued,-it means that the article so 
abounds in insects dead or living, that 
it is rendered unfit for human con- 
sumption. 1973 Cri LJ 433 (Delhi), 
Approved; (1971) 73 Punj LR (D) 161, 
Reversed. (Para 4) 


(B) Prevention of Food Adulte- 
ration Act (1954), Ss. 2 (i) (Í) and 13 
`- Mere insect infestation is not sut- 
ficient to hold the article as ‘adulte- 
rated” — Further proof that the arti- 
cle was unfit for human consumption 
is a must. 

The phrase “or is otherwise unfit 
for human consumption” in Sec. 2 (i) 
(f) has to be read conjunctively and 
not ~ disjunctively. The adjectives 
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` consumption. 
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“filthy”, “putrid”, “disgusting”, “de- 
composed” “rotten” ++. “insect-in- 
fested” refer to the quality of the 
article and furnish the] indicia for 
presuming- the article to be unfit for 
human consumption. But the pre- 
sumption may not be conclusive ~ in. 


meeaeeohann 


. all cases, irrespective of the charac- 


ter of the article. and the nature and 
extent of the vice afflicting it.: This’ 
is particularly so, where! an article is 
found to bė ‘insect-infested’. 
(Para 9) 
In each case it must be proved 
that the article was unfit for human 
In the case of articles 
for which the Rules lay down any 
minimum standard of purity with re- 
ference to any of the vices specified 
in this sub-clause; mere| proof of the 
fact that the impurity was in excess 


of that countenanced by the prescrib- 


ed standard, would be conclusive to 
show that the article was unfit for 
human consumption. (Para 13) 
In regard to eashewnuts, there is 
no statutory provision! prescribing 
any minimum standard of purity with 
reference to the vice of ‘insect ntes- 
tation’ or other adjectives used in 
this sub-clause, It will therefore, be 
for the Judge of fact toi decide upon 
the evidence in the ise, whether 
the insect-infestation found was — of 
such a nature and extent as to make 
it unfit for human consumption. _ 
(Para 14) 
The opinion of the Public Analyst | 
who examines and analyses the sam- ` 
ple, as to the fitness or| otherwise of 
the sample for human /|consumption, 
would constitute legal evidence. But 


‘this does not mean that his ipse dixit 


would be conclusive and binding on- 
the court. It is for the Court’ to 
weigh his opinion and reach its own 
finding. 1973 Cri LJ |433 (Delhi), 
Approved. (Paras 10, 11) 


| 
. (C) Prevention of Food Adulte- . 
ration Act (1954), Sec. 2 (i) (ff) — 
Applicability of sub-clause (f) to an 
article in respect of which no mini- 
mum standard of purity|is prescrib- 
ed. Observations in 1973 Cri LJ 433 
(Delhi), Overruled. | a 


It cannot be said that if for any 
article of food no standard of quality ` 
or purity has been prescribed or no 
limits have been prescribed for the 
variability of its constituents, then 

e a ; 
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sub-clause (f) of Clause (i) of Section 
2 will not apply. Observations in 
1973 Cri LJ 433 (Delhi), Overruled. 
cl (Para 16) 
Cases Referred: Chronological Paras 


1973 Cri LJ 433 = ILR (1970) 2 Delhi 
681 | 3, 4, 6, 12. 15 

AIR 1972 SC- 2044 = (1972) 1 SCC 
- 326 = 1972 Cri LJ 1309 15, 17 

Mr. S. N. Andley and Mr. P. S. 
-Nariman, Sr, Advocate, (M/s. B. P. 
Maheshwari, N. K. Jain and Suresh 
Sethi, Advocates with him), for Ap- 
pellant; Mr. D. Mukherjee Sr. Advo- 
cate, (Mr. U. P. Singh, Advocate with 
him), for Respondent. 

Judgment of the Court was de- 
livered by 

SARKARIA J.:— This appeal by 
special leave is directed against a 
judgment of a learned single Judge 
of the High Court of Delhi. It ari- 
ses out of these circumstances: 

On Jan. 8, 1969, B. R. Kochhar, 
Food Inspector, purchased 600 
grams of Kaju-Tukra (cashewnut pie- 


ces) as sample for analysis from the | 


grocery shop of Kacheroo Mal, Bes- 
pondent in Khari Baoli, Delhi. The 
sample was divided into three equal 
parts and sealed into three bottles. 
An inventory was prepared which was 
read over and explained to the zes- 
pondent, who thereafter signed it. 
One of these bottles was given to the 
respondent, one was retained by the 
Inspector, while the third was hand- 
‘eg over to the Public Analyst on the 
following day for examination. The 
Public Analyst has reported: 


“Date of Analysis: 10-1-1969. In- 
sect-infested pieces of Kajus: 21.9% 
‘and. I am of the opinion that the 
same is adulterated due to insect m- 
fested pieces of Kajus to the extent 
of 21.9%." 


2-.' On the preceding facts, the 
-Food Inspector filed a complaint for 
prosecution of the respondent in res- 
pect of an offence. under Sectian 7 
read with Section 16 of the Preven- 
tion of Food Adulteration Act, . 1954 


. (hereinafter called the Act). The 
trial Magistrate convicted and sen- 
tenced him for six months rigorous 


imprisonment with a fine of Rupees 
1000/-. Kacheroomai’s appeal beZore 
the Additional District and Sess_ons 
Judge, failed. Against the order of 
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the Additional Sessions Judge, he 
preferred a revision to the High 
Court. The revision was heard by a 
learned Judge who held that since no 
living insect was found in the sam- 


ple pieces examined by the analyst, 
the same could not be called “insect- 
infested” within the contemplation of 
Section 2 (i) (f) of the Act. The 
learned Judge was of the opinion 
“that the presence of living insects is- 
necessary before an article could be 
called “insect-infested”, According 
to him, “the intention of the legisla- 
ture by using this word in Section 2 
(i) (f) in the sentence ‘if the article 
is insect-infested’ clearly is that at 
the time of analysis infestation by in- 
sects should be present”. It was fur- 
ther observed that if only dead ` in- 
sects were present, the sample could 
be called ‘insect-damaged’ and not 
‘insect-infested’. Since the report of 
the Public Analyst did not show the 


‘presence of living insects in the Kaju _ 


sample pieces, it was concluded that 
the same could not be said to be 
‘adulterated’, On this reasoning, 
revision-petition was allowed and the 
conviction of Kacheroo Mal was set 
aside. Hence’ this appeal by the 
Municipal Corporation of Delhi. 


3. Having heard the learned 
Counsel on both sides, we are of opin- 
ion that the construction put by the 
learned Judge. of the High Court is 
manifestly erroneous. It -has been 
disapproved by a Division Bench of 
the same High Court in Dhanraj v. 
Municipal Corporation of Delhi, ILR 
(1970) 2 Delhi 681 = (1973 Cri LJ 
433). Indeed, Mr. D.. Mukherji, the ` 
learned Counsel for Kacheroo Mal has 
not tried to support it. 

4. The Act has been enacted 
to curb and remedy the widespread 
evil of food-adulteration, and to en- 
sure the sale of wholesome food to 
the people. It is well settled that 
wherever possible, without unreason- 
able stretching or straining, the lan- 
guage of such a statute should be 
construed in a manner which would 
suppress the mischief, advance the 
remedy, promote its object. prevent 
its subtle evasion and foil its artful 
circumvention. The ~ construction 
adopted by the learned Judge is re- 
pugnant to th ; cardinal rule of inter- 


‘pretation, With-respect it is less ra- 
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tional, but too literal, marrow and 
pedantic. It would be straining one’s 
common sense to say that an article 
of food which is infested with living 
insects and is consequently unwhole- 
some .for human consumption, ceases 
to be so and becomes wholesome, 
when these insects die out and the 
‘infestation’ turns into an infestation 
by dead insects. The expression ‘in- 
sect-infested’ is to be construed in the 
context of an article of food meant 
for human consumption. It takes its 
hue from the phrase ‘unfit for human 
consumption’ occurring at the end of 
the sub-clause. Thus construed, 1t 
means that the article so abounds in 
insects, dead or living, that it is ren- 
dered unfit for human consumption. 
We need not labour the point further. 
It has been lucidly brought out by 
Jagjit Singh J. who spoke for the 
Bench of the High Court in Dhan- 
raj’s case (supra) at page 688 of the 
report, (ILR (1970) 2 Delhi 681) = 
(1973 Cri LJ 433 at p. 437). We ful- 
ly approve that reasoning and would 
extract it here: 


“The expression ‘insect-infested’ 
was not defined in the Prevention of 
Food Adulteration Act and has, there- 
fore, to be given its ordinary mean- 
ing. The word ‘infest’ appears to 
have been derived from the latin 
word ‘infestate’ which meant to assail 
or molest. According to the Oxford 
English Dictionary (Volume V at page 
259) the word ‘infest? means ‘To at- 
tack, assail, annoy, or trouble (a per- 
son or thing) in a persistent manner”, 
“to visit persistently or in large num- 
ber for purposes of destruction or 
plunder’, “to swarm in or about, so 
as to be troublesome”; In the same 
Dictionary the word ‘infestation’ 1s 
stated to mean: “The action of mm- 
festing, assailing, harassing, or per- 
sistently molesting”. It is also men- 
tioned that the word is now used es- 
pecially for “insects which attack 
plants, grain, etc. in large swarms.’ 
Thus an article of food would be “in- 
sect-infested”, if it has been attacked 
by insects in swarms or numbers. It 
however seems to us that there is no 
justification for the view that insect- 
infestation would only continue so 
long as the insects continue to be 
alive. If an article of food is attack- 
ed by insects in large swarms or 
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numbers and for some | reason those 
insects die, the mere fact that the 
article of food has no longer living 
insects but has dead insects will not 





change its character of being insect- 
infested.” 
AA, In view cf the construction 


that the expression “insect-infested’, 


includes infestation eveni by dead in- 
sects, the further poin{ to be considered 
is. whether mere insect-infestation, 
without more, would be sufficient to 





hold the article to be “adulterated” 
within the meaning of | sub-c, (f) of 
Clause (i) of S. 2 of the Act. 


o Mr. D. Mukherji, learned 
Counsel for the Respondent submits 
that mere proof of the fact that a 
certain number of pieces of the sam- 
ple sent to the Public Analyst were 
found to be insect-infested, could not 
make the article “adulterated” in 
terms of the aforesaid sub-clause (f) 
unless it was provad further that the 
article was unfit for human consump- 
tion. It is stressed there is no proof 
of that essential fact on the record. 
It is pointed out that in his report, 
the Public Analyst has not said that 
the insect-infestation found by him 
had rendered the article unfit for hu- 
man consumption, In this connection. 
Counsel has invited our attention to 
an application which was made by 
Kacheroomal in the first appellate 
Court. praying that the Public Analyst 
be summoned and examined as a wit- 
ness. He has further drawn our at- 
tention to an order, dated 17-12-70 of 
the High Court which | shows that 
on the request of Mr. Bishamber Da- 
yal. Counsel for the Municipal Cor- 
poration, the Court summoned Mr. 
Sudama Roy and Mr. P. P. Bhatnagar, 
Public Analysts, for 21-12-1970. The 
point sought to be made out is that 
in this case, the prosecution, the de- 
fence and the High Court all felt that 
the report of the Public’) Analyst was 
vague, inadequate and deficient, and 
in the absence of clear proof of the 
sample, being unfit for human con- 
sumption, it could not| constitute a 
valid basis for holding the article te 
be “adulterated’ within the meaning 
of Sec. 2 (i) (£). 


6. As against the) above, Mr. 
F. S. Nariman, the learned Counsel 
for the appellant Corporation submits 


. 
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that in the case of food articles for 
which no minimum standard of purity 
is prescribed, the moment it is proved 
that a proportion or percentage of 
the article — not being a -proportion 
or percentage as . would be 
covered by the rule, de mini- 
mis non curat lex — is putrid, 
filthy, disgusting, decomposed or m- 


sect-infested, it would be deemed to- 


be unfit for human consumption and, 
therefore, adulterated within the con- 
templation of Section 2 (i) (f). In 
any case, proceeds the argument, it 1s 
implicit in the report of the Public 
' Analyst that the article in question 
was found unfit for human consump- 
tion. This implication, according to 
the learned Counsel, flows from the 
Analyst’s conclusion that the article 
was “adulterated”. Counsel has eriti- 
cised the view taken by the Bench in 
Dhanraj’s case (1973 -Cri LJ 433) 
(Delhi) that if for an article of “ood, 
no standard of quality or purity has 
been prescribed or no limits have seen 
prescribed for the variability of its 
constituents, then sub-cl. (f) of Cl. (i) 
of Sec. 2 will not apply, and that the 
Public Analyst is not competent to 
say as to what extent of insect-infes- 
tation would make the article “adul- 
terated”. 


6A. The relevant part of Sec- 
tion 2 reads as under:. 


_ “G) “adulterated” — an article of 
‘food shall be deemed to be adulterat- 
ed—— 


- (a) to (e) 

(f) if the article consists wholly 

or in part of any filthy, putrid, dis- 

gusting, rotten, decomposed or diseas- 

ed animal or vegetable substance or is 

insect infested or is otherwise unfit 
for human consumption”, 


7. The phrase “or is otherwise 
unfit for human consumption” can be 
read conjunctively as well as disjunc- 
tively. If it is read conjunctively, 
that is, in association with what re- 
cedes it, sub-clause (f) with slight 
consequent rearrangement and parten- 
thesis would read like this: “If the 
article is unfit for human consump- 
tion on account of (a) its consisting 
wholly or in part of any filthy, putrid, 
disgusting, rotten, decomposed or 
diseased animal or vegetable substénce 

or being insect infested, (b) or on ac- 


pameee hea eaene ef Hoe 
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count of any other cause.” In this 
view of the sub-clause proof of ‘un- 
fitness of the article for human con- 
sumption’, is a must for bringing the 
case within its purview. | 

8. If the phrase is to be read 
disjunctively, the mere proof of the 
whole or any part of the article be- 
ing “filthy, putrid, disgusting, rotten 
Seawall or insect-infested” would be con- 
clusive to bring the case within the 
mischief of this sub-clause, and it 
would not be necessary in such a ease, 


‘to prove further that the article was 


unfit for human consumption. 


9. We would prefer the first 
construction as it comports best with 
reason, common sense, realities, the 
tenor of this provision and the main 
purpose and scheme of the Act, The 
adjectives “filthy”, “putrid”, “disgust- 
ing, decomposed, rotten...or insect-in- 
fested” refer to the quality of the arti-| 
cle and furnish the indicia for presum- 
ing the articleto be unfit for human 
consumption. . But the presumption may 
not be conclusive in all cases, irres-, 
pective of the character of the article, 
and the nature and extent of the vice 
afflicting it. This is particularly so, 
where an article is found to be ‘in- 
sect-infested’, There are some arti- 
cles of food in respect of which the 
Rules framed under the Act, lay down 
the minimum proportion of insect-in- 
festatian or insect damage which is 
not deemed to make the article un- 
fit for human consumption, For ins- 
tance, in the case of Nutmeg (Jaiphal) 
the proportion of extraneous matter 
and infestation shall not exceed 3.0 
per cent by weight (Item A.05.16 of 
the Prevention of Food Adulteration 
Rules, 1955). In the case of Coriander 
(Dhania) the proportion of extraneous 
matter including dirt and insect- 
damaged seeds shall not exceed 8.0 
per cent by weight (Item A.05.08). 
Similarly, in the case of food-grains 
the proportion of 20 miligrams of in- 
sect-damaged grain per 100 milligrams 
sample of the grain, and 5 per cent 
by weight of fungus-damaged grain 
is not considered enough to treat it as 
adulterated either under sub-clause 
(£), or any of the other sub-clauses of 
Sec. 2 (i). i 


10. These illustrations unmis- 
takably show that the mere fact that 
any part of an article was insect-in- 
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fested may not be conclusive proof 
ef its being ‘adulterated’ under sub- 
clause (f). In other words, all the ad- 
jectives used in the sub-clause are a 
presumptive and not an absolute test 
of the quality of the article being un- 
fit for human consumption. To be 
more ‘particular, in the case of an 
article in respect of which the Rules 
do not prescribe any minimum stan- 
ldard of purity or any. minimum pro- 
‘portion of insect-infestation, that 
would.exclude it from the definition 
of ‘adulterated article’; it will be 2 
. mixed question of law and fact, whe- 
ther the insect-infestation is of such a 
_ nature, degree and extent as renders 
the article unfit for human consump- 
_{tion, The opinion of the Public Ana- 
lyst who examines and analyses the 
sample, as to the fitness or otherwise 
Jof the sample for human. consumption, 
would constitute legal evidence. A 
Public Analyst is supposed to be spe- 
'. cially skilled in the science of diete- 
tics. “AS an expert in the science, he 
is competent to opine and testify 
about this fact. 


11. The report of the Public 
Analyst, including his opinion on this 
point, is per se evidence by- virtue of 
Section 13 of the Act. But this does 
not mean that this ipse dixit would be 
conclusive and binding on the court. 
To treat it so, would be to leave the 
determination of the guilt of the ac- 
cused to the whims and fancies of the 
Public Analyst. The Act would not 
_ countenance such abdication of its 
judicial function by the court, leav- 
ing the ‘case—as it were—to be tried 
by the Analyst. It is for the Court 
ts weigh his opinion and reach its 
own finding. l 


12. In Dhanraj’s case (1973 Cri 
LJ 433 Delhi) (supra), the High 
Court construed -this sub-clause thus: 


“The word ‘otherwise’ in sub- 
clause (f) of Cl. (i) of Section 2 does 
suggest that all the adjectives used 
earlier refer to the quality of the 
article being unfit for human con- 
sumption. To fall under that sub- 
clause an article of food must be un- 
fit for human consumption because it 
consists wholly or in part of any 
filthy, putrid, disgusting, rotten, de- 
composed. or. diseased animal or vege- 
table substance or because it is in- 
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sect-infested or on account of any 
other cause.” 


13. If we may say so with 
respect, this is a correct exposition of 
the law embodied in Section 2 (i) (f). 
We need only add for the sake of 
elucidation, that these adjectives in- 
dicate presumptive but not absolute 
criteria as to the quelity|of the arti- 
cle In each case it must be proved 
that the article was unfit for human 
consumption. In the case of articles 
for which the Rules lay down any 
minimum standard of purity with re- 
ference to any of the vices specified 
in this sub-clause: mere proof of the 
fact that the impurity was in excess 
of that countenanced by the prescrib- 
ed standard, would be conclusive to 
Show that the article was unfit for 
human consumption. 


14. _ In regard to | cashéwnuts. 
there is no statutory provision pres- 
cribing any minimum standard of 
purity with reference to the vice of}: 
‘insect-infestation’ or other adjectives 
used in this sub-clause. It will there- 
fore, be for the Judge of fact to de- 
cide upon the evidence in the case, 
whether the insect-infestation found 
was of such a nature and extent as 
to make it unfit for human consump- 
tion. We have already | pointed out 
that the Report of the Public Analyst 
is admissible in proof this fact. 

15. In Dhanraj’s| case (1973. 
Cri LJ 433 Delhi) (supra), the High 
Court after holding that in order to 
bring a case within the | purview of 
the said sub-clause (c), it must he 
proved that the article is| unfit for hu- 
man consumption, proceeded to say 
something —— which in ur opinion is 
not correct — as to the|proof of this 
issue, as under: 


“By referring to Appendix B to 
the Prevention of Food: Adulteration 
Rules, 1955 the learned counsel for 
the petitioners also urged that as for 
purposes of sub-clause (1) of Clause 
fi) of Section 2 no standard of quality 
had been prescribed for Kaju the Pub- 
lic Analysts were not! justified- in 
treating the samples found insect-in- 
fested above 5% to bej adulterated. 
There can hardly be any doubt that 
if for an article of food no standard 
of quality or purity has| been pres- 
cribed or no limits have been: pres- 


| 
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cribed for the variability of its con- 
stituents then sub-clause (f)of C1. (i) 
of Section 2 will not apply and for 
considering whether or not the arti- 
cle is adulterated it will have tc be 
seen if any other portion of the defi- 


nition of “adulterated” is appliceble. . 


Of course as no standard of quality or 
purity was prescribed for Kaju it was 
not competent for any Public Anelyst 
to himself fix any such standard and 
to say that he will not treat Eaju 
which is insect-infested to the extent 
of 5% as not adulterated but will re- 
gard any higher percentage of m- 
sect-infestation to make the arzicle 
adulterated. In the case of Jagdish 
Prasad v. State of West Bengal, (1372- 
1 SCC 326) = (AIR 1972 SC 2044), it 
was held by their Lordships of the 
Supreme Court that the standards of 
quality and limits of variability fixed 
by Government are not even. sukiect 
to alteration or variation by Courts.” 


16. §$We are unable to agree 
with the proposition propounded by 
the High Court that if for any article 
of food no standard of quality or 
purity has been prescribed or no limits 
have been prescribed for the variabi- 
lity of its constituents, then sub-clause 
(f) of Clause (i) of Sec. 2 will not ap- 
ply. 


17. As already discussed, the 
governing ingredient of sub-clause (f) 
is the quality of the article being un- 
fit for human consumption. If the 
quality of the article suffers f-om 
any of the vices, ie. filthiness, putre- 
faction, insect-infestation etc. this 
sub-clause would be inexorably at- 
tracted and on proof of the article 
being unfit for human consumption, 
the requirements of the clause wculd 
be completely satisfied. Such proof 
may consist of the report of the Pub- 
lic Analyst. The value of his report 
however would depend on its being 
self-contained, and comprising the 
necessary data and reasons for his 
opinion. It is desirable that the Pub- 
lic Analyst’ should express his opin- 
‘jon .on all the relevant points with 


reference to the particular sub-clause | 


or sub-clauses of Section 2 (i) of the 
Act. This will not only enhance the 
value of his report but also facilitate 
the task of the Court. If it is merely 
dogmatic, that would be .a ciretcm- 


ow 
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stance detracting from its evidential 
value though it may not render it in- 
admissible. Ultimately the decision 
rests with the court which would 
take into account all the circumstan- 
ces of the case including the echarac- 
ter of the article, the nature and 
the extent of the  insect-infestation 
and other relevant factors. If the 
Public Analyst says ‘that since the in- 
sect-infestation in the Kaju pieces is 
less (sic) than 5% the sample, in 
his opinion, is adulterated’ then all 
that can be said about it is that the 
Opinion Is dogmatice. He should say with 
particularity as to how and why the 
percentage of insect-infestation found | 
by him renders the sample unfit for 

human consumption. The additional 
reasons which he might give, in addi- 
tion to a certain proportion of the 
sample being insect-infested, would 
enhance the value of his report, stiti ` 
further. It is not possible for us to 
speculate the reasons which the Pub- 
lic Analyst as an expert in the science 
might advance in support of his opin- 
ion, By giving the opinion that if 
the insect-infestation is above 5 per 
cent, the sample of Kaju pieces would 
be unfit for human consumption, the 
expert would not be laying down any 
standard of quality or limits of vari- 
ability which the Legislature in its 
wisdom has not-prescribed. His: opin- 


ion would be just a piece of evidence 


which has to be evaluated by the 
Court in the circumstances of a par- 
ticular case to reach a finding as to 
the unfitness or otherwise of the. 
sample for human consumption. The 
question of varying any standard of 
quality or limits of variability in the 
case of Kaju pieces does not arise be- 
cause no such standard has been fixed 
either in the Act or in the rules 
framed thereunder, Reference to 
what this Court said in Jagdish Pra- 
sed Gupta’s case (AIR 1972 SC 2044) 
(ibid), made by the High Court was 
thus not in point. . 


18. In the instant ease the re- 
port of the Public Analyst is silent as 
to whether on account of the insect- 
infestation found by him in the sam- 
ple of Kaju pieces, the article was 
unfit for human consumption. ‘The 
respondent, as already noticed, had 
made .an application to the Additional 
Sessions Judge, in appeal, for sum- 
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moning the Public Analysts. His re- 
quest was ‘however declined, When 
the case was in the High Court, Coun- 
sel for the Municipal Corporation, 
also, felt that the report was vague, 
incomplete and deficient, and, on his 
request, the High Courtactually sum- 
moned the Public Analysts, M/s. Su- 
dama Roy and P., P. Bhatnagar, as 
witnesses, for 21-12-1970, for evi- 
dence. Despite the adjournment 
granted by us, the learned Counsel 
for the parties have not been able to 
throw light as to what had happen- 
ed in the High Court on 21-12-1970. 


19. The Public Analysts, as is 
apparent from the judgment of the 
learned single Judge of the High 
Court have been expressing different 
opinions on different occasions as to 
when an article can be said to be ‘in- 
sect-infested’. In the circumstances 
of this case therefore, it had become 
necessary to call the Public Analysts 
as witnesses to enable them to elucl- 
date their opinion and amplify their 
report and to allow the parties to 
test it by cross-examination. For this 
‘purpose, on our first reaction, we 
were inclined to remit the case to the 
High Court for redecision, But the 
learned Counsel for the Municipal 
Corporation has brought to our notice 
that the Public Analyst, Mr. Sudama 
Roy whose report is in question —— 
is no longer in the service of the Cor- 
poration and is not residing at Dethi. 
Tt is obvious that it will not be possi- 
ble to procure Mr. Roy’s attendance 
in court without an amount of delay 
and inconvenience which will be un- 
reasonable in the circumstances of 
the case and will cause undue hard- 
ship to the respondent who has had 
more than his normal share of the 
mental suffering, harassment and ex- 
pense which go together with pro- 
tracted criminal proceedings, extend- 
ing in the present case over 81 
months. No useful purpose will there- 
fore be served by remanding the case 
for a fresh decision. Taking into 
consideration all the circumstances of 
the case, we do not think it proper to 
disturb the acquittal of the respon- 
dent. 


20. Subject to the clarification 
of the points of law and the reversal 
of the view taken by the High Court 


A.I R. 


as to the meaning and sdope of Sec- 
tion 2 (i) (£), the appeal is dismissed. 
Order | accordingly. 
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Shyam Behari, Appellant v. State 

of U. P., Respondent. | | 
Criminal Appeal No. 148 of 1971 
D/- 9-9-1975. j l 
_ (A) Criminal P. C. (1898), S. 423 
(1) (a) — Appeal from acquittal — 
Trial Court taking a view which no 
reasonable tribunal would have taken 
on the basis of evidence’ on record 
and acquitting the accused of the 
charge of murder — High Court held 
was right in reversing the acquittal 
and substituting its ewn evaluation of 
the evidence. | (Para 15) 


Mr. R. L. Kohli. cee for 
Appellant; Mr. O. P, Rana, Advocate, 
for Respondent. 


Judgment of the Court was deli- 
vered by 


SARKARIA, J:— Shyam Behari 
and Ram Prakash were tried by the 
Sessions Judge, Etawah, for the mur- 
der of Barey Lal of village Bhatpura. 
The prosecution story was as under: 


On October, 30, 1966, at about 
8 P. M. Shyam -Behari the appellant, 
herein went to the house of Barey Lal 
deceased in village Bhatpura and in- 
quired from Vijai Bahadur about the 
deceased. Vijay told Shyam Behari 
shat the deceased was taking his food. 
In the meantime Barey Lal finished 
his meals and came out! The appel- 
lant after a brief talk with the de- 
ceased took the latter with him into 
the fields. About 20 minutes after 
their departure, Vijai heard outcry of 
the deceased. Thereupon Vijai (PW 1) 
his immediate neighbour, Babu Singh 
(PW 2), one Prem Narain (PW 3) and 
others of the village ran towards -the 
spot from where the cries were ema- 
nating, Misri Lal PW who was eas- 
ing himself in the vicinity was also 


*Govt. Appeal No.-2148 of 1967, D/-. 
6-10-1970—All.) | 
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attracted to the spot. When tirese 
witnesses were at a distance of 15 or 
16 paces from the field of one Ram 
Sewak they saw the appellant re- 
peatedly stabbing the deceased with 
a knife while another person was 
pinning the deceased to the gro nd. 
Prem Narain flashed his torch 
towards : the assailants. There was 
also bright moonlight, the might 
being one immediately  suceczed- 
ing the night of full moon. On see- 
ing the witnesses, the assailants ran 
away. After a-hot pursuit, the wit- 
nesses succeeded in arresting the ap- 
pellant after giving him a harsh beat- 
ing from the field of Radha Krishan 
wherein he had attempted to hide. 
His companion, who was later on 
identified as Ram Prakash, managed 
to escape. The witnesses seized 3 
blood-stained knife which the appel- 
lant was carrying. After his arzest, 
the appellant was brought to the 
scene of occurrence. Barey Lal 
who was then alive told the 
witnesses that the appellant had 
decoyed him from his house on the 
pretext of an abducted woman, and 
thereafter inflicted the injuries on 
him while he was accompanied by 
another person. He further stated 
that the appellant had done all this 
at the instance of Jia Lal and Raia 
Babu Pandey. On being questicned 
by the villagers. the appellant confess- 
ed his crime. Escorted by P. Ws. Vi- 
jai, Misri Lal, Prem Narain and 
others, Barely Lal injured and the 
appellant (Shyam Behari) were teken 
in a cart towards the Police Station 
Dibiapur, 4 miles away. When the 
cart reached near Sewar-Ki-Mathié, at 
about 9.30 P. M.,. Barely Lal succumb- 
ed to his injuries. Vijai P. W. 1 loéged 
the F. I. R. (Ex. Ka-2). in the Pclice 
Station same night at 10 P. M. The 
appellant and the blood stained knife 
were also made over to the custod™ of 
the Police there and then. The knife 
was sealed into a parcel and was 
sent in due course to the Cherrical 
Examiner and Serologist. The Sero- 
_logist reported that there was human 
blood on this knife. 


2. The post-mortem exam_na- 
tion was conducted by Dr. S. S&S. 
Anand on the following day. The 
Doctor found 22 injuries, out of these 
21 incised wounds located on the 
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neck, the cheek, the abdominal region, 
the left thumb, the back and the 
thighs of the deceased. 


3. The plea of the accused was 
one of denial of the prosecution case. 
The appellant stated that he had been 
arrested from his house at about 12 
midnight and was thereafter given a 
severe beating in the village at the 
instance of the Sub-Inspector. He de- 
nied his arrest from the field of 
Radha Krishan in the manner alleged 
by the prosecution witnesses. He fur- 
ther denied the seizure of blood-stain- 
ed knife from his possession, 


4. The prosecution demanded 
conviction of the appellant on the 
basis of evidence which may be cata- 
logued as under: 


1. Ocular account of the eye-wit- 
nesses Vijai PW 1. Babu PW 2. Prem 
Narain PW 3 and Misri Lal PW 4. 


2: The circumstances of his arrest 
by these PWs and others after a hot 
pursuit from the field of Radha Kri- 
shan and the seizure of blood-stained 
knife from him. 


3. Oral dying declaration made 
by the deceased at the spot in which 
he denounced the appellant as. his ac- 
tual assailarit. | 


4, Extra~judicial confession made 
by the appellant soon after his arrest. 


_.5. The trial court rejected this 
evidenca in toto and acquitted both 


the accused. g 


, 6- -On appeal by the State, the 
High Court of Allahabad reversed the 
acquittal of the appellant and con- 
victed and sentenced him to imprison- 
ment for life for. the murder of 
Barey Lal. It however maintained 
the acquittal, of Ram Prakash. Hence 
this appeal by Shyam Behari. 


7. Shri R. L. Kohli, learned 
Counsel for the appellant has taken 
us through the - judgments of the 
courts below. His main contention 
is that the ‘view of the evidence 
taken by the Sessions Judge was also 
reasonably possible, This being the 
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case, - the High Court should 
have stayed its hands from reversing 
the acquittal and substituting its own 
evaluation of the evidence. 


8. The contention cannot be 
accepted. Having heard Counsel and 
scrutinized the record, we are of 
opinion that the view taken by the 
learned Sessions Judge was manifest- 
ly erroneous. His very approach was 
odd and conceived in a fanciful set- 
ting. That was why what in reality 
were insignificant, neutral or self-ex- 
planatery features of the case appear- 
ed to him odd features throwing 
a cloud on the veracity of the prose- 
cution. The exceedingly speculative 
nature of his “reasoning” is patent. 
We will state the same only to be re- 
jected. 


(i) The motive fer the crime has 
not been established. 


Gi) Raja Babu Pandey and Jia 
Lal who according to the dying decla- 
ration of the deceased were — behind 
this crime, have not been examined. 


(iii) The appellant was admittedly 

a notorious character; he was prose- 
cuted for abduction of a woman, 

man of such character is “not expect- 

- ed to act so foolishly as to create evi- 

dence against himself of being the last 

person in whose company the deceas~ 


ed was seen moving away from his 
house.” 


(iv) The circumstance that Barey 
Lal was directly removed from the 
spot towards the Police Station — 
and was not first brought to ' his 
house-—shows that Barey Lal was al- 
ready dead when he was found at the 
spot and placed in the cart. 


(v) The conduct of the eye-wit-' 


nesses in running to the scene of oc- 
currence stealthily without raising 
any shouts till they were within 15 
or 16 Ft. of the spot was queer and 
the explanation, that they wanted to 
catch the miscreants given by them 
was unconvincing. 


(vi) Even if the witnesses . ap- 
proached the scene without raising 
shouts, the assailants could see the 


witnesses from a far off distance and 
must have escaped after 
their job, before the arrival of the 
witnesses. This, according to the trial 
Judge was an odd feature which m- 


‘victim from his house. 


finishing ` 


eine 


A.L R: 


dicated that the E EN did not ae- 
tually see the murder being commit- 
ted or the murderers escaping. 


_ (vii) Persons from the neighbour- l 
ing villages, Kanarpur and Mandaiya, 
who are also, said to have jcined the 
ae at some stage were| not produc- 
ed. | 

(viii) Abdul, Ghani | of village 
Ehatpura who was supposed to be sut 
of the eye-witnesses has not been 
examined, His non-production makes 
the story of the arrest of the appel- 
lant after a hot pursuit) extremely 
aoubtful. | 


(ix) The Investigating Officer did 
not care to send the clothes of the 
appellant for examination to the Che- 
mical Examiner and the Serologist. 


(x) The presence of 21 stab 
wounds on the body of the deceased 
shows that this was the job of a per- 
son who had plenty of venom against 
the victim and not of a hired assassin 
like the appellant who admittedly is 
a Pahalwan. 





(xi) Two dandas were recovered 
from the place where the deceased’s 
torch was found in the sugar-cane 
feld of Raghunath Joshi: no witness 
has said that the appellant was car- 
rying any danda when he called the 


(xii) The appellant | being had 
character, and allegedly carrying a 
knife “was bound to whip out his 
knife before P tameły to 
tae arrest.” - 

(xiii) Semi-digested | food was 
ound in the stomach of the deceased 
which indicated that the fatal assualt 
kad been made on the deceased two 
hours and not 20 minutės after the 
ingestion of the food. 

(xiv) After his arrest and the 
seizure of the knife from him, the 
appellant was asked as to what sort 
cf knife it was. Such a question, ac- 
cording to the trial Judge was incom- 
patible with the confession said to 
have been made by the appellant. 

(xv) In all probability, the ġe- 
ceased died immediately after the as- 
sault and did not survive “long en- 
cugh to make a dying declaration. 

(xvi) The location of the injuries: 
found on the appellant indicated that 
they had been inflicted after his ar- 
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rest and not in the course of the pur- 
suit. 


9. . The learned J udges of the 
High Court have considered and dis- 
pelled and in our opinion rightly 
those of the above ‘reasons’ wrtich 
. were less flimsy and- merited scme 
‘discussion to be rejected. We there- 
fore do not propose to go over the an- 
tire field again. 


18. The learned trial Juige 
brushed aside the evidence of Vijai 
PW merely forthe reason that he was 
the real brother of the deceased. He 
cast aside the testimony of Babu 
Singh on the ground that since he 
had: sold away his entire land in this 
village his presence at Bhatpure at 
the time of the occurrence was m- 
probable. He dubbed Misri Lal as an 
“interested” witness merely for the 
reason that he along with Vijai had 
accompanied the cart in which Barey 
Lal was taken to the Police Station. 
As regards Prem Narain. the learned 
Judge observed that “he is a chance 
witness whose story about his cre- 
sence on the scene does not carry 
conviction.” 


41. . The learned Judges of the 
High Court have very cogently dis- 
counted these so-called “reasons” ad- 
vanced by the Sessions Judge and 
found that the testimony of Vijai, 
Babu Singh and Misri Lal was credit- 
worthy. We entirely agree with taat 
assessment of the evidence made by 
the High Court. The account gwen 
by PWs Vijai, Babu Singh and M:sri 
Lal was highly probable. The field 
of occurrence was hardly one furlong 
from the habitation of village Bhat- 
pura, The occurrence took place at 
about 8.30 P.M. It was quite natu- 
ral for the witnesses to be awake end 
present at or near their houses. At 
that hour, in the stillness of the nizht, 
the screams of the deceased must 
have been heard by the villagers, in- 
cluding these P.Ws. Vijai had only 
90 minutes earlier seen the deceased 
going away with the appellant. He 
was present in front of his house 
and so was Babu Singh at the adjoin- 
ing house when they heard the out- 
ery of the deceased. It was there- 
fore, quite natural for these two wit- 
nesses to rush together towards the 
field from where the cries were ema- 
nating: There were as many as 22 
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injuries on the deceased. The latter 
also must. have struggled hard to es- 
cape the blows. The assault there- 
fore must have been going on for 
about 4 or .5 minutes at least. There 
was thus ample time for these P. Ws 
to reach near the spot when the as- 
sault was in progress. At least they 


‘must have in all probability seen the 


appellant and his companions running 
away from the scene. The truth of 
the version that these witnesses had 
actually seen the appellant assaulting 
the deceased and then running away 
is guaranteed by the circumstances 
that the appellant was arrested soon 
after the assault after a hot pursuit 
and the blood-stained knife was also 
seized from him. |The appellant's 
plea that he had been arrested from 
the house of his father-in-law in an- 
other village at midnight was palp- 
ably false. By 10 P.M. the F. I. R; 
and the appellant had both been lodg- 
ed in the Police Station which is 
four miles from Village Bhatpura. 
There was no time for the P. Ws. to 
stage-manage a fake arrest or to spin 
out.a false story. The fact that Barey 
Lal expired on his way to the Hospi- 
tal, also lends assurance to the con- 
clusion that they must have seen the 
assault on the deceased. This also 
lends strength to their version that - 
the deceased had made a dying de- 
claration in which he had. denounced 
the appellant as his assailant. 


12. As rightly observed by the 
learned Judges of the High Court, 
Babu Singh still owns his house in 
village Bhatpura. His family lives 
there. By no stretch of imagination 
therefore his presence at his own 
house in Bhatpura could be called un- 
natural. Misri Lal could not be 
branded as “interested” simply þe- 
cause he had accompanied the de- 
ceased and his brother to the Police 
Station. 

13.- Mr. Kohli contended that 
both the courts below had found that 
Prem Narain had been falsely in- 
ducted as a witness in this case and 
this circumstance alone was sufficient 
to hold suspect the testimony of the 
eye-witnesses. We are afraid this con- 
tention cannot prevail. The Courts 
below kave not positively held that 
Prem Narain was a false witness. We 
have already noticed why the. trial 
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Judge found his evidence. “unconvine- 
ing.” The High Court also, did not rely 
on him as a matter of caution. It never 
‘held that Prem Narain was a down 
right liar. 

14. Thus, no inference against 
the veracity of P. Ws 1, 2 and 3 can 
be drawn on that score. Nor was it 
necessary for the prosecution to pro- 
duce all those who had at some later 
stage joined the chase. 


15. In short, the view taken 
by the trial Court was such that no 
reasonable tribunal would have taken 
on the basis of the evidence on record. 
The acquittal of the appellant was 
therefore rightly reversed by the High 
Court. 


16. For the foregoing reasons, 
the appeal fails and is dismissed. 
Appeal dismissed. 
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State of Bihar, Appellant v. Ma- 
dan Mohan Prasad and others, Res- 
pondents. 


Civil Appeal No. 
D/- 19-12-1975. 

(A) Bihar Superior Judicial Ser- 
vice Rules (1951), R. 16 (e) — Inter 
Se seniority of promoted officers and 
direct recruits — Determination of — 
Competent authority. 

Reading Clause (e) together with 
Cis, (a) and (b) of R. 16, it is clear 
that before fixing the seniority of 
direct recruits vis-a-vis promoted of- 
ficers, it will be necessary as a preli- 
minary step to prepare two separate 


1667 of 1970, 


seniority lists, one of direct recruits’ 


under Cl. (a) and the other of pro- 
moted officers under Cl, (b) of Rule 
16, in the chronological order of 
their confirmation. (Para 20) 


Since the Rules. make the chro- 
nological order of confirmation an in- 
tegral part of the process of fixation 
of the order of seniority in the Ser- 
vice, the inference is that both these 
powers were intended to be exercis- 
ed by one and the same authority. 
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A.I R. 
Since Article 235 of the! Constitution 
vests the power of confirmation in 
the High Court, it stands to reason 
that the power of determining the 
seniority in the Service is also with 
the High Court. Of course, in deter- 
mining the seniority the! High Court 
is bound to act in accordance with 
the Rules validly made by the Gov- 
ernor under the Proviso! to Art. 309 
of the Constitution. AIR 1975 SC 
€13, Rel. on. AIR 1970 SC 370, Dist; 
AIR 1970 Pat 432 (FB), Affirmed. 
| (Para 21) 
(B) Bihar Superior Judicial Ser- 
vice Rules (1951), R. 16 (e) — “May 
have been allowed to officiate con- 
tinuously” — Meaning of, 


The words “may have been al- 
lowed to officiate continuously” in 
Cl. (e) of R. 16 mean actual and con- 
tinuous officiation and not a fortui- 
tous or fictional officiation. A no- 
tional construction of the|clause would 
lead to anomalous results. AIR 1970 
Pat 432 (FB), Affirmed! (Para 23) 
Cases Referred: Chronological Paras 
AIR 1975 SC 613 = ea LIC 375 

21 
(1970) 2 ae 666 
19 

Mr. L. M. Singhvi, Sr. Penne 
(Mr. U. P. Singh, Advocate with him), 
for Appellant; Mr. B. Pi Singh, Ad- 
vocate, for Respondents, 

Judgment of the Court was de- 
livered by 

SARKARIA, J.:— Respondents 1, 
2 and 3 herein made an application 
under Article 226 of the Constitution 
alleging that the decision of the Bihar 
State Government fixing’ the seniority 
of Respondent 4 below Shri C. P. Singh 
‘Respondent 5) and Shri E. Rehman 
‘Respondent 6) and above the appli- 
cants, in the cadre of Bihar Superior 
Judicial Service was illegal and ultra 
vires. They prayed for a writ of man- 
damus, direction or order quashing the 
same and directing the State Govern- 
ment to revise the applicant’s senio~ 
rity vis-a-vis the opposite parties, 
(Respondents 4. 5 and 6| herein). 

2, The applicants also challeng- 
2d the upgrading of the posts of 
Deputy Registrar, Patna| High Court 
and the Secretary, Bihar Legislative 
Assembly with effect from June 17, 
1959 till the posts were ‘held by Res- 
pondents 5 and 6, respectively. 


d 
d 
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3. A Full Bench of the High 
Court, partly allowed the writ appli- 
cation and quashed the order of the 
State Government placing Respondent 
4 below Respondents 5 and 6 in serio- 
rity. The material facts were these: 


4, Respondents 4, 5 and 6 
were appointed as Munsifs on the 
same date under one notification. On 
April 25, 1959, these three officers 
were holding the posts of Subordi- 
nate Judges. Prior to that date four 
posts of Additional District and Ses- 
sions Judges fell vacant. On April 
25, 1959, the High Court, after consi- 
dering the service records of the Sub- 
ordinate Judges due for promoticn, 
recommended Respondents 4, 5 and 6 
and Shri Sharda Prasad for promo- 
tion as Additional District and Ses- 
sions Judges in those vacancies, Res- 
pondents 5 and 6 on that date were 


acting as Deputy Registrar, Pana 
High Court and Secretary, Bihar 
Legislative Assembly, respectively. 


and since the release of Respond=2nt 


5 from that post was not in public in- 


terest, the High Court recommended 
temporary upgrading of that post. It 
further recommended that Respondent 
6 should act as Additional District 
and Sessions Judge .in the second lon- 
ger vacancy and in case the State 
Government did not think it proper 
to relieve him, the post of Secretary, 
Bihar Legislative Assembly should be 
ungraded. Respondent 4 was recom- 
mended to be promoted as Additional 
District and Sessions Judge in the 
third longer vacancy. He joined in 
the promoted rank on June 17, 1959 
and continued in it till October 1, 
1959. Before the actual officiation by 
Respondent 4 in the promoted rank, 
the Government by its letter. dated 
August 5, 1959, had approved fhe 
creation of two posts of Additional 
District and Sessions Judges for a pe- 
riod of one year in the first instance, 
consequent on the amendment of 
Bengal. Agra and Assam Civil Court 
Act. 1887. . 


5. On May 22. 1959, the Gcv- 
ernment sanctioned the creation of 
two posts of Peripatetic District and 
Sessions Judges for a period of two 
years. Thus, between April 25. 159 
and June 17. 1959 four extra posts of 
Additional District and Sessions Judges 


' 1964, the High, Court 
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were created, and were available for 
the. persons found fit and due for pro- 
motion from the cadre of Subordi- 
nate Judges, On August 17, 1959, the 
High Ccurt recommended Sarvshri A. 
N. Sahay, R. B. P. Sinha, ©. P. 
Singh (Respondent 5) and E. Rahman 
(Respondent 6) for promotion as Ad- 
ditional District and Sessions Judges. 
It, however, made it clear that since 
Respondents 5 and 6 could not be re- 
lieved from the posts of Deputy Regis- 
trar, High Court and Secretary, Legis- 
lative Assembly. they should continue 
in these posts after the same had 
been upgraded. The High Court fur- 
ther recommended that in view of 
the heavy arrears two more posts of 
Additional District and Sessions 
Judges be created for the period for 
which Respondents 5 and 6 -were to 
continue on the posts they were then 
holding. 


«6, Ten more posts of Addi- 
tional District and Sessions J udges 
fell vacant between November 1, 
1959 and April 6, 1960. Thus, there 
were, In all, fourteen vacancies in the 
posts of Additional District and Ses- 
sions Judges, to one of which Respon- 
dent 4 could and should have been 
appointed, if there was no administra- 
tive or procedural delay attributable 
to his fault, Respondents 1, 2 and 3 
were appointed as Additional District 
and Sessions Judges by a Govern- 
ment notification, dated April 21, 
1960, Despite the availability of a 
post and suitability of Respondent 4 
to be appointed as Additional District 
and Sessions Judge, he was promoted 
to that post on September 19. 1960. 
Respondent 4 made a representation 
dated April 10, 1961. to the State 
Government praying for fixation of 
his senicrity just below Shri E Beh- 
man in the cadre of Additional Dis- 
trict and Sessions Judges. He follow- 
ed it up by supplementary represen- 
tations in the same connection. These 
representations remained pending on 
the administrative side of the High 
Court. By a letter dated August 20, 
recommended 
the rejection of his representations. 
The Government, however was of 
the opinion that there was substance 
in the representation of Respondent 
4. It therefore made a back reference 


‘on August 5, 1965 to the High Court 


406 S.C, {Prs. 6-10] ‘State of Bihar v. Madan Mohan (Sarkaria J.) 


for reconsideration of the matter. The 
High Court, however, informed the 
Government that it did not see any 
reasons to reconsider the matter. 
Thereafter’ the Government took a 
decision and allowing the representa- 
tion of Respondent 4, ordered that he 
should be deemed to Have been offi- 
ciating as Additional District and Ses- 
sions Judge with effect from Novem- 
ber 1, 1959 and for purposes of sento- 
rity, should rank immediately below 
Respondents 5 and 6 in the cadre of 
the Superior Judicial Service. The 
Government was of opinion that on a 
proper interpretation of Rule 16 (e) of 
the Bihar Superior Judicial Service 
Rules, it was authorised to fx the 
seniority from a date from which of- 
ficiation was possible on account of 
availability of vacancy. On being 
satisfied that the delay between Octo- 
ber 1, 1959 and September 19, 1969, 
in the promotion and appointment of 
Respondent 4 to the post of Additional 
District and Sessions Judge, when 
several posts in that cadre were va- 
cant, was wholly an administrative 
and procedural delay the State Gov- 
ernment in order to- relieve undue 
hardship to Respondent 4 relaxed 
Rule 16 {e) of the Service Rules and 
passed the impugned order which it 
communicated to the High Court by 
a letter dated January 24, 1968, 
which reads.as follows: 


“I am directed to refer to your 
letter No. 501 dated 18-1-66 on the 
subject noted above and to say that 
after a careful consideration of the 
case of Shri Jitendra Narain at pre- 
sent District and Sessions J udge of 
Dhanbad, the State Government have 
been pleased to decide that Shri 
Narain shall rank immediately below 
Shri Enayetur Rehman and above 
Sarwashri. Madan Mohan Pd., Ramesh- 
war Pd. Sinha and Chandra Shekhar 
Prasad Singh, the direct recrutts from 
the Bar in the cadre of the Superior 
Judicial Service, and for this limited 
purpose, he will be deemed to have 
been officiating as Additional District 
and Sessions Judge with effect from 
Ist November 1959.” 

T- Thus, the question before 
the High Court was one of fixation of 
the seniority of the writ-applicants, 
the three direct recruits, vis-a-vis 
Respondent 4, In this context, the 
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interpretation of Rule 16 (e) of the 
State’s Superior Judicial Service Rules 


came up for consideration. . This Rule 
provides: 


“Seniority of direct reeruit vis- 
vis promoted officer 2 be deter- 
mined with reference to the dates 
from which they may have been 
aliowed to officiate continuously, in 
posts in the cadre of the service or in 
posts outside the cadre on identical 
time-scale of pay and of equal status 
and responsibility or in posts of higher 
scale of pay and of higher responsibi- 
lity in or outside the cadre.” 


8. There, as here, it was con- 
tended that the meaning of the ex- 
pression “may have been allowed to 
officiate continuously” ‘occurring in 
the above quoted clause is that a 
notional, continuous officiation in a 
post in the cadre of the Service or 
outside it will give preference to the 
promoted officer in the matter of 
seniority over the direct recruit pro- 
vided there were vacancies in one of 
which he could or might have been 
allowed to officiate continuously. The 
High Court rejected this contention 
and held that this expression means 
actual and continucus officiation and 
not a fictional or notional one. The 
High Court, however, went fur- 
ther and said that the power to 
determine seniority being a matter of 
control exclusively vests in the High 
Court under Article 235 of the Cons- 
titution. It further held that the 
Government could not fix the seniority 
of Respondent 4, as they had done by 
taking recourse to the “hardship rule” 
framed by them under the proviso to 
Article 309 of the Constitution, Ac- 
cording to it what the Government 
could not do directly, could not be 
indirectly done by it by relaxing the 
requirement of Rule 16 (e). 


9 -Shri Madan Mohan Prasad 
(Respondent No. 1 in| the original 
petition) has since been appointed to 
the Bench of the High Court. Con- 
sequently, he has withdrawn his ap- 
peal (Civil Appeal No. 1928 of 1970) 
which stands dismissed, as such with 
no order as to costs. | 

10. We are told that Sarva- 
shri Rameshwar Prasad Sinha (Res- 
pondent 2), Jitendra Narain (Respon- 
dent 4) and Chandrika| Prasad Sinha 

i | 


| 


. A976 . 


(Respondent 5 ) have also been ap- 
pointed to the’ Bench of the H-gsh 
Court, and that Respondents 3 and 6 
have since retired from service as 
District and Sessions Judges. The 
matter has thus been rendered acad=- 
mic, except, as the Solicitor~General 
says, for the limited purpose of fixing 
pension and gratuity on the basis of 
the length of service in the cadre 2f 
Superior Judicial Service. 


11. Before dealing with the 
contentions canvassed. it will be aJ- 


propriate to notice the relevant provi- 


sions of the Bhar Superior Judical 
Service Rules. 1951. Rule 6 says that 
of the posts in the cadre of the Sez- 
vice, two-thirds shall be filled by 
promotion and one-third by direct re- 
cruitment. Then there is a proviso 
which gives the State Government 
power to deviat= from this proporticn 
after consultation with the Hish 
Court. Rule 1& deals with confirma- 
tion. It savs: 

"15-(1) (a). A member of tte 
Service appointed under Clause (a) of 
Rule 5 shall be on probation for a 
period of one vear and shall not te 
confirmed unless he is found to tke 
suitable in every respect for appoin-:- 
ment to the Service: . 

Provided that the period of pro- 
bation may be extended by the Stete 
Government, in consultation with tke 
High Court. 

(b) When such a member is cor- 
firmed in the Service the periad 
spent on probaczion shall be count=d 
towards leave. pension or increments 
in the relevant time-scale. 

(2) Promoted officers appoint=d 
against substant:ve vacancies in t 
cadre shall forthwith be confirmed in 
the Service.” 

12. Then comes Rule 16 which 
regulates the irter se, seniority. it 
provides: - = 

“16 (a). Seniority inter se of direct 
recruits shall be determined 
cordance with tne date of their sur- 
stantive appointments to the Service: 

Provided that a direct recruit az 


pointed to the Dost of an Additional - 


District Judge shall: be junior to a 


direct recruit appointed to any other. 


post in the schedule. 


(b) Seniority inter se of promot- 
ed officers shall -also be determined 


in ac 
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in accordance with the dates of their 
substantive eppoinencnts to = Ser- 


“vice. 


(c) When more than one direct 
recruit is appointed at one time, the 
seniority inter se will be determined 
in accordance with the order given in 
the notification making their appoint- 
ments 


(d) When more than one appoint- 
ment is made by promotion at one 
time, the senioritv inter se of the of- 
ficers promoted shall be in accord- 
ance’ with their respective seniority 
in the Bihar Civil Service (Judicial 
Branch) 


13. There is a Note appended 
to this rule which clarifies that a pe- 
riod of leave or the annual vacation 
of the Civil Courts will not be treat- 
ed as an interruption for the pur- 
poses of this sub-rule. 

14, It will be seen that these 
rules are silent as to whether any 
question in regard to inter se senio- 
rity of the promoted officers and the 
direct recruits is to be determined by 
the High Court or the State Govern- 


ment in consultation with the High 
Court. 
15. Mr. Lal Narain Sinha, 


Solicitor General contends that this 
question is concluded by, the decision 
of this Court in Chandramouleshwar 
Prasad v. Patna High Court, (1970) 2 
SCR 666 = (AIR 1970 SC 370). It is 
therefore proposed to notice that case 
in some detail. 


16. There, the petitioner as 
well as respondents 3 to 5 belonged 
to the Judicial Service of Bihar. They 
had joined service as . Munsiffs, In 
due course, they were promoted as 
Subordinate Judges. In 1962, the 
guestion of promoting them as Addi- 
tional District and Sessions Judges 
was considered by the High Court and 
the Government. The High Court 
wanted respondents 3 and 4 to func- 
tion as Additional District and Ses- 
sions Judges ahead of the petitioner 
and its recommendation in that be- 
half was accepted by the Government. 
Due to certain circumstance, the peti- 
tioner started acting as such ear- 
lier than respondents 3 to 5. The’ 
Bihar Civil List published in March 
1968 showed the petitioner as No. 10 
and respondents 3 to 5 as Nos. 12 to 
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14 in the cadre, Ruspondents made 
a represe tation to the Hich Court 
for correc.ion of the gradation list- 
The High Court accepted their repre- 
sentation in S ptember 1968. In the 
same morth the District and Sessions 
Judge at Errah retired and respon- 
dent No. 3 who was the 3rd Addi- 
ticnal District and Sessions Judge 
was asked by the High Court to offi- 
ciate in the vacancy. ‘The petitioner 
who was also working as Ist Addi- 
tional District and Sessions Judge in 
the same place considered this to be 
a supersession and memorialised the 
Government. The latter took action on 
October 17, 1968 appointing the peti- 
tioner as officiating District and Ses- 
sions Judge. Thereupon the High 
Court transferred the petitioner to 
another District on October 25, 1968. 
The petitioner moved this Court 
under Art. 32 challenging the validity 
of the order of the High Court tran- 
sferring him from Errah and posting 


him as Additional District and Ses- 
sions Judge at Singhbhum and the 
direction or the order of the High 


Court dated September 23, 1962 de- 
claring respondents 3 to 5 as senior to 
him in the gradation list of Additional 
District and Sessions Judges maintain- 
ed by the High Court. He further 
prayed that the High Court be 
directed to allow him to take over 
charge as officiating District and Ses- 
sions Judge at Errah in terms of the 
Covernment’s notification dated Octo- 
ber 17, 1958. The main ground on 
which he challenged the direction or 
order of September 23, 1968 relating 
to his position in the gradation list 
was that it was in contravention of 
Rule 16 (b) and Rule 16 (d) of the 
Bihar Superior Judicial Service Rules, 
1951. He took his stand on the noti- 
fication dated October 17, 1968 of the 
Government purporting to appoint 
him temporarily as District and Ses- 
sions Judge, Errah. 


17. On the question of fixation 
of seniority, this Court speaking 
tarough Mitter J. said: 


“The position of a person in a 
Civil List gives no. indication of his 
intrinsic quality as an offcer. The 
list merely shows the length of ser- 
vice of the officers according to the 
dates of their appointment, their post- 
ing at the time when the list is pub- 


A.I. R. 
lished and their designation and 
scale of pay at that time. The gra- 


dation list of the Figh Court has no 
legal basis and its preparation is not 
sanctioned by the Bihar Superior 
J udicial' Service Rules. |The seniority 
inter se of the petitioner and the 
three respondents will have to be de- 
termined when the question of their 
confirmation comes up i considera- 


We only hope that there will be 
no such misunderstanding between the 
High Court and the Secretariat in 
the future and if there ever be any 
difference of opinion attempts will be 
made to resolve them by mutual de- 
liberation without one or the other 
making an order or giving a direc- 
tion contrary to the views of the 
other before deliberation.” 


18: In the result this Court 
held: | 


“that the Geusnniient notification 
of October 17, 1968 was not in terms 
of Art. 233 of the Constitution and 
consequently the question of quashing 
the High Court’s order dated October 
20, 1968 does not arise. | We also hold 
that the Gradation List| of Additional 
District and Sessions Judges prepared 
by the High Court bas no legal sanc- 
tion and that the seniority of the 
petitioner and. respondents 3 to 5 
can only be determined in the Supe- 
rior Judicial Service where they are 
now all holding officiating posts 


when the occasion arises.” 


19. It is to be noted that in 
Chandramouleshwar. (AIR 1970 SC 
370) (supra), this Court was concern- 
ed only with Clauses (b) and (d) 
of Rule 16, while in the pre- 
sent case, we are concerned with fixa- 
tion of inter se seniority of promoted 
officers vis-a-vis the direct recruits 
which matter is gcverned by Cl. (e) 
of the said rule. It will be seen from 
what has been extracted above that 
in Chandramouleshwar!| even while 
construing Cls. (b) and |(d), this Court 
did not say in express terms that the 
gradation list prepared! by the High 
Court was invalid because under the 
concerned rules. the High Court had 
no power to determine inter as senio- 


rity of the promoted officers or that 


the determination of such seniority 
was a matter for the State Govern- 


| 
| 
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ment. All that was held was -hat 
the question of determining inter se 
seniority in terms of Cls. (b) and: (d) 
of Rule 16, does not -arise -be“ore 
their confirmation comes up for con- 
sideration. In other words, the qmes- 
tion of determining inter se seniority 
of the promoted officers could not be 
determined apart from and prior to 
their confirmation in the Service. 
Since the -Civil List prepared by the 
High Court had not been drawn up 
in accordance with the aforesaid mule, 
it had “no legal basis.” Thus, Chan- 
dramouleshwar seems to lay down 
that the question of determining iater 
se seniority of promoted officers is in- 
tertwined with the question of their 
confirmation in the Service. Acccrd- 
ing to Cl. (a) of Rule 16, inter se 
seniority of direct recruits is alse to 
be determined in accordance with the 
dates of their confirmation in the 
Service. In this case, however, we 
are concerned with fixation of the 
seniority of direct recruits vis-a-vis 
promoted officers, The relevant cleuse 
for this purpose is Cl. (e) of Rule 16. 
The governing criterion, according to 
this clause, is “the date from which 
they may have been allowed to cffi- 
ciate continuously in posts in the 
cadre of the Service or in posts out- 
side the cadre on identical tine- 
scale of pay and of equal status and 
responsibility or in posts of higher 
scale of pay and of higher responsbi- 
lity.” 


20. Reading clause (e) together 
with cls. (a) and (b) of rule 16, it is 
clear that before fixing the seniority 
of direct recruits vis-a-vis promoted 
officers, it will be necessary as a pre- 
liminary step to prepare two sepa~ate 
seniority lists, one of direct recruits 
under cl. (a) and the other of promot- 
ed officers under cl, (b) of r. 16, in the 


chronological order of their confirma- 


tion. 


= 2L This Court has recently 
held in The High Court of Punjab and 
Haryana v. State of Haryana, AIR 
1975 SC 613 = (1975 LIC 375) thatthe 
power of confirmation of District 
Judges is a part of the power of con- 
trol vested in the High Court urder 


Art. 235 of the Constitution. Since the 


Bihar Superior Judicial Service Rules, 


State of Bihar v. Madan Mo han (Sarkaria J.) {Prs. 19-24] S.C. 409 


make the chronological order of con- 
firmaticn an integral part of the pro- 
cess of fixation of the order of senio- 
rity in the Service, the inference is 
that both these powers were intended 
to be exercised by one and the same 
authority. Since Article 235 of the 
Constitution vests the power of con- 
firmation in the High Court, it stands 
to reason that the power of deter- 
mining the seniority in the Service is 
also with the High Court. Of course, 
in determining the seniority the 
High Court is bound to act in accord- 
ance with the Rules validly made by 
the Governor under the Proviso to 
Art. 309 of the Constitution, 


_ 22: Be that as it may, it is 
not necessary to pursue the discussion 
further. Appointment of three of 
respondents to the Bench of the High 
Court and retirement of two others 
has rendered the matter largely, if 
not entirely, academic. 


23. We further agree with the 
High Court that the words “may 
have been allowed to officiate conti- 
nuously” in Cl. (e) of Rule 16 mean 
actual and continuous officiation and 
not a fortuitous or fictional officiation.| 
A notional construction of the clause 
would lead to anomalous results. The 
State Government therefore, could 
not on an interpretation of Rule 16 


rod — 


(e) say that for the limited purpose 
of senicrity respondent 4 would rank 
below respondents 2 and 3 but above 
the writ petitioners and will be deem- 
ed to have been officiating as Addi- 
tional .District and Sessions Judges 
with effect from November, 1, 1959- 
Such a deeming officiation, as right- 
ly held by the High Court, for the 
purpose of determination of ScOIOEN | 


- on a construction of Cl. (e) was not 


permissible. ʻ 


24. For the foregoing reasons, 
the appeal fails and is dismissed 
without any order as to costs. 

Appeal dismissed. 


P 
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(From: Madhya Pradesh: 1974 MPLJ 
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H. R. KHANNA AND S. MURTAZA 
FAZL ALI, JJ. 


Manganese Ore (India) Ltd., Ap- 
pellant v. The Regional Assistant 
Commissioner of Sales Tax, Jabal- 
pur, Respondent. 

Civil Appeal No. 
D/- 19-12-1975. 

(A) Central Sales Tax Act (1856), 
Section 5 (1) — Sale whether occa- 
Sioning expert, 


Where the sale was not directly 
and substantially connected with ex- 
port, and where between the seller 
and ultimate buyers intermediaries 
were involved, such a sale would not 
occasion any export and would not 
fall within the purview of Section 5 


999 of 1975, 


(1) of the Act. AIR 1975 SC 1564, 
Rel. on; 1974 MPLJ 639, Affirmed. 
(Para 6) 


Where the sale is in fact and in 
law a pure inter-State sale, it can- 
not be treated to be a sale occasioning 
export. (Para 6) 

(B) Precedents — Doctrine of 
stare decisis. 


The doctrine of stare decisis is a 
very valuable principle of precedent 
which cannot be departed from unless 
there are extra-ordinary or special 
reasons to do so. (Para 6) 


(C) Central Sales Tax Act (1954), 
Ss. 3 (a), 4 (2) (b) and 9 — Sale im 
the course cf inter-State trade or 
commerce — Conditions to be satis- 
fied. 


= The following conditions must be 
satisfied before a sale can be said to 
take place in the course of inter- 
State trade or commerce: (i) that there 
is an agreement to sell which contains 
a stipulation express or implied re- 
garding the movement of the goods 
from one State to another; (ii) that 
in pursuance of the said contract the 
soods in fact moved from one State 
to another: and (iii) that ultimately a 
concluded sale takes place in the 
State where the goods are sent 
which must be different from the 
State from which the goods move, If 
these conditions are satisfied then by 
virtue of Section 9 of the Act it is 
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Manganese Ore (India) v, R. Asst. Commr., S.T, 


` 1974 MPLJI 639, 
. point. | 


| 
| A.L R- 
the State from which the goods mcve 
which. will be competent to levy the 
tax under the provisions of the Act. 
Civil Appeals Nos. 449- 454 of 1971, 


D/- 9-12-1975 (SC), Rel. jon. 
| (Para 7) 


Held, on facts, that there was 
inter-State sale of manganese ore by 
the appell ant. A close | perusal of 
the various contracts of sale entered 
into by the appellant would, clearly 
disclose that it was manganese ore and 
manganese ore alone which was sought 
to be sold by the appellant to vari- 
ous buyers in India. The mere fact 
that certain specifications have been 
given or certain percentages have 
been mentioned does not change the, 
character or the quelityiof the goods 
that are actually supplied by the ap- 
pellant to its various purchasers, It 
was not right to say that actually one 
of the constituents of the manganese 
ore was despatched by the appellant 
from various mines situated in the 
State of Madhya Pradesh: 1974 MPLJ 
639, Affirmed. S. T. Ref. Nos. 17 to 
20 of 1964, D/- 7-4-1 969) (Bom) and 
AIR 1959 SC 887, Dist. (Paras 8 & 9) 


(D) Central Sales Tax Act (1956), 


Section 3 (a) — Scope. 


So far as Section 3| (a) is con- 
cerned there is no distinction between 
unascertained and future goods and 
goos which are already! in existence, 
if at the time when the sale takes 
place these goods have come into ac- 
tual physical existence. me As. Nos. 
449-454 of 1971, D/- 9- l2- 1975 (SC), 
Rel. on; 1974 MPLJ 639, Affirmed... 
| (Para 14) 

(E) Central Sales Tax Act (1956), 
Section 16 — Imposition of penalty 
for delay in filing return under the 
Act ~~ Held illegal — [No provisicn 
in the Act making dealer Liable fer 
penalty for filing belated returns and 
recourse could not be taken to the 
provisions of State Act | on the sub- 
ject. AIR 1975 SC 15 9, Rel, on; 
Reversed on this 
(Para 15) 
Cases Referred: Chronological Faras 
AIR 1975 SC 1549 = (1975) 2 SCC 

22 = 1975 Tax LR 1777 15 
AIR 1975 SC 1564 = (1975) 2 a 

47 = 1975 Tax LR 1800 
(1975) Civil Appeals Nos. 449-454 ot 

1971, D/- 9-12-1975 oP 7, 8 44 


| 
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(1969) Sales Tax Ref. Nos. 17 to 20 
of 1974, D/- 7-4-1969 (Bom) 12 
AIR .1959 SC 887 = 10 STC 297 13 
M/s. S. V. Natu, L. K. Kambar- 
kar and V. N. Ganpule, for - Apoel- 
lant; Mr. Ram Panjwani, Dy. Acvo- 
cate General, M: P., (Mr. H. S. Pari- 
_ har, Advocate with him), for Respon- 
dent. 
Judgment of the Court was de- 
livered by 
= FAZL ALY, J:-— This is an ap- 
peal by special leave against the 
- judgment. and order of the Madhya 
Pradesh High Court dated April 23, 
1974 dismissing the writ petition fled 
by the appellant before the High 
Court for quashing the orders of the 
Assessing Authorities imposing tax 
under the Central Sales Tax Act, 1356 
en the basis of a number of szles 
made by the appellant Company in 
pursuance of multifarious contracts of 
sale. The appellant Company was 
formed in pursuance of an agree- 
ment dated June 8, 1962 between. ihe 
President of India and the Central 
Provinces Manganese Ore Co. Lirit- 
ed. Before this agreement the said 
Company which will be hereafter re- 
ferred to as the ‘C. P, M. O. C?’ was 
a private company incorporated in zhe 
United Kingdom and carried on he 
business of extracting manganese Dre 
from several mines in the erstwkile 
States of C. P. and Berar and Bem- 
bay. By virtue of the agreement re- 
ferred to above a new Company was 
fermed under which the Governmant 
of India, the Government of Maha- 
rashtra and. the Government of 
Madhya Pradesh held shares in zhe 
ratio of 17% each whereas the orxi- 
nal Company C.P.M.O.C.  retaimed 
Shares to the extent of 49 per cent. 
Thus the position was that in <he 
present commercial venture the Can- 
tral Government had  preponderamce 
of shares, The appellant, after -he 
formation of the new Company, was 
known as Manganese Ore (India). Ltd. 
which will hereafter be referred to 


as the M.O.LL. Fresh leases to ex- -` 


tract the minerals. from the variaus 
mines were issued by the Gove-n- 


ment in favour of the MOLL. end © 


the Company entered into contracts 
with buyers in India and outside Zor 
selling the manganese ore extraczed 
from the various mines situated in 
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the States of Madhya: Pradesh and 
Maharashtra. 


2 “A close analysis of the 
contracts entered into by the appel- 
lant Company and the business car- 
ried on by it would manifestly reveal 
that the contracts may be divided 
into four separate and clear catego- 
ries, 


Be Category-I are the contracts 
by which the manganese ore extract- 
ed by the appellant company is sent 
directly to a foreign company known 
as M/s. Philips Brothers on fob. 
terms. Another such contract was 
entered into by the appellant with 
B.I.S.C. (Ore) Ltd., London for sale 
of oriental manganese ore f.o.b. 
Visakhapatnam. Copies of these con- 
tracts were filed before the High 
Court as Annexures Q & R. The Re- 
gional Assistant Sales Tax Commis- 
sioner accepted the contention of the 
appellant that so far as the sales 
under these contracts were concern- 
ed, they occasioned export and were 
clearly exempt from the Central 
Sales Tax Act as they fell within the 
purview of Section 5 (1) of the said 
Act. We might also mention here 
that the main dispute between the 
parties is regarding the applicability 
of Sections 3 (a), 4 (2) (b) and 9 of 
the Central Sales Tax Act, according 
to which the State of Madhya Pra- 
desh was competent to levy tax on 
the sales madé by the appellant in 
the course of whichthe manganese ore 
moved from the State of Madhya 
Pradesh to other States in India. 
The main contention of the appellant 
before the High Court as also before 
the Sales Tax Authorities was that 
all these sales were outside sales and 
not in the course of inter-State trade 
or commerce and therefore the pro- 
visions of the Central Sales Tax Act 
did not apply. The Assistant Sales 
Tax Commissioner negatived the con- 
tention of the appellant and hence a 
writ petition was filed before the 
High Court. We might also mention 
that the writ petition was filed by 
the appellant company before the 
High Court even before taking re- 
course to the normal procedure laid 
down under the Madhya Pradesh 
General Sales Tax Act, 1958. This 
was obviously done because the ap- 
pellant. chose to assail the levy of tax 


| 
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on the ground that the Sales Tax 
Authorities did not possess any juris- 
diction to impose the tax inasmuch 
as the sales were not at all covered 
by the Central Sales Tax Act. We 
have stressed this fact particularly 
because before High Court the appellant 
raised some questions relating to the 
merits of the matter which could be 
properly agitated before Appellate 
or Revisional authorities under the 
‘Madhya Pradesh. General Sales Tax 
Act. Thus so far as the sales in 
Category-I are concerned, the Assis- 
tant Sales Tax Commissicner accept- 
ed the plea of the appellant and did 
not levy any tax on those sales. These 
Sales, therefore, did not form the 
subject-matter of the present appeal 
before us. This position was conced- 
ed by both sides. 


4, Category-II represents con- 
tracts which were entered into by the 
appellant company with the Minerals 
and Metals Trading Corporation of 
India Ltd.—hereinafter referred to as 
MMTC—under which the appellant 
despatched manganese ore of varying 
percentage to the MMTC 7.o.b, Bom- 
bay. After having received the goods 
from the appellant the MMTC export- 
ed the goods to foreign buyers. The 
copies of the contracts comprising 
these sales are Annexures N, O andP, 
before the High Court. 


UB. Category-III relates to Shige 
as per agreements copies of which are 
Annexures S,T and U by which the 
appellant sold to M/s. Ram Bahadur 
Thakur & Company, Bombay and 
other buyers which in turn sold the 
goods to the MMTC. 


6. As fesards these two cate- 
gories, Category II and Category III, 
the appellant advanced two-fold con- 
tention before us. In the first place it 
was argued that as the goods were 
eventually exported by the buyers 
from India to foreign countries, 
therefore, the sales made by the ap- 
pellant were not inter-State sales but 
sales which occasioned exports and, 
therefore, fell within Sec 5 (1) of 
the Central Sales Tax Act. The High 
Court after consideration of various 
aspects of the matter overruled the 
contention of the appellant and held 
that as no export was involved so far 
as the’sales made by the appellant 


- port commences with 


to the buyers in India were concern- 
ed, therefore, Section 5 (1) had no 
application at all. This! matter need 
not detain us further, because it is 
no longer res integra and is now 
completely concluded by a Constitu- 
tion Bench decision of this Court in 
Md. Serajuddin v. State) of Orissa, 
(1975) 2 SCC 47 = (AIR 1975 SC 
1564) where Ray C. J., speaking for 
the majority, observed s follows: 


“To establish export!a person ex- 
porting and a person importing are 
necessary elements end the course of 
export is between them. Introduc- 
tion of a third party dealing indepen- 
dently with the seller on the one 
hand and with the importer on the 
other breaks the lirk between the 
two for then there are two sales one 
zo the intermediary and! the other to 
the importer. The first sale is not in 
the course of export because the ex- 
intermediary. 
The tests are that there) must be a 
single sale which itself causes the ex- 
port or is in the progress or process 
of export. There is no room for two 
or more sales in the course of export. ` 

x x x x x 


The expression “occasions” in 
Section 5 of the Act means the imme- 
diate and direct cause. | But for the 
contract between the Corporation and 
the foreign buyer, there was no oc- 
casion for export. Therefore, the ex- 
port was occasioned: by! the contract 
of sale between the Corporation and 
the foreign buyer and not by the con- 
tract of sale between the Corporation 
and the appellant.” 


The Court clearly held! that where 


the sale was not directly and substan-| ` 


tially connected with | export, and 
where between the seller and ulti- 
mate buyers intermediaries were in- 
volved, such a sale would not ocea- 
sion any export and would not fall 
within- the purview of Section 5 { 1): 
of the Central Sales Tax Act. It is 
not ‘disputed that all the sales cover- 
ed by Category H and (Category IIIf 
were actually made by|the appellant 
not to any foreign exporter but to 
buyers inside India whether it was 
MMTC or whether ~hey! were other 
private firms. In these circumstances, 
therefore, the sales mentioned above 
could not be. said ta be | sales which 
occasioned any export. The High 


~ 
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Court, therefore, ri, atly found that . 


these sales. were completed within 
the territory of India when the 
goods passed to the buyers. The High 
Court further found as follows: 
“For these reasons, it cannoz be 
held that these sales occasioned the 
export within Section 5 (1) of the 
Central Sales Tax Act and were sales 
in the course of export.” 
The High Court relied on anumter of 
authorities, but in view of the Jeci- 
sion of this Court in Md. Serajucdin’s 
case it is not necessary for us to con- 
sider those authorities at all because 


the matter has now been concluded - 


by a decision of this Court. In fact 
this position was conceded by Mr. 
Natu appearing for the appellant but 
he tried to persuade us to refer the 
case to a larger Bench for recons.der- 
ing Md. Serajuddin’s case. We are, 
however, unable to agree with the 
prayer made by the learned counsel 
for the appellant because this Court 
has given its decision recently and 
the doctrine of stare decisis is a very 


valuable principle of precedent which © 


cannot be departed from unless there 
are extra-ordinary or special rezsons 
to do so. We are unable to find any 
special reasons for reconsidering Md. 
Serajuddin’s case, particularly ` when 
jthis Court has laid down the rule, 
namely, that where the sale is in 
fact and in law a pure inter-State 
‘sale, it cannot be treated to be a sale 
oceasioning export. This, therefore, 
disposes of the first plank of atack 
made by the appellant on the fudg- 
ment of the Madhya Pradesh <High 
Court so far the sales containec in 
Categories II and HI are concerned. 


7. Category-IV is in respeet of 
contracts of sale, copies of which are 
Annexures 1 to 7 before the High 
Court. These sales were admittedly 
made by the appellant in favour of 
the buyers within- the territory of 
India but outside the State. It was, 
however, contended that as the- g>ods 
purported to have been sold to the 
buyers did not in fact move from. the 
State of Madhya Pradesh, thereore, 
there was no inter-State sale, but 
only an inside sale in the State wnere 
the goods were delivered, and there- 
fore the State of Madhya Pradesh 
had no jurisdiction: to levy tax 
under the Central Sales Tax Act. 
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The s&éme arguments were applied to 
Cotegories II and III on the ground 
that if the sales comprised in Cate- 
gories II and III were not sales in 
the course of export they also were 
not inter-State sales, because the 
goods which moved from the State of 
Madhya Pradesh were not actually 
the gcods which were sought to be 
sold te the buyers in other States in 
India, The High Court has considcr- 
ed this matter at great length snd 
has relied on a number of authc ti- 
ties. In a recent judgment of this 
Court in Balabhgas Hulaschand v. 
State of Orissa, Civil Appeals Nos. 
449-454 of 1971, Decided on 9-12- 
1975 (SC) after review of all the 
authorities on the point, this Court 
held as follows: 


“That the following conditions, . 
must be satisfied before a sale can be 
said to take place in the course of 
inter-State trade or commerce: 


(i) that there is an agreement to 
sell which contains a stipulation ex- 
press or implied regarding the move- 
ment of the goods from one State to 
another; 


(ii) that in pursuance of the said 
contract the goods in fact moved from 
one State to another; and 


. (iii) that ultimately a concluded 
sale takes place in the State where 
the goods are sent which must be 
different from the State from which 
the goods move. 


If these conditions are satisfied then 
by virtue of Section 9 of the Central 
Sales Tax Act it is the State from 
which the goods move which will be 
competent to levy the tax under the 
Lope of the Central Sales Tax 
et.” 

On a careful consideration of the 
facts and circumstances of the present 
case w2 are satisfied that the present 
case is directly covered by the deci- 
sion of this Court in Balabhgas Hulas- 
chand’s case. 


8. The learned counsel for the 
appellant sought to distinguish Bala- 
bhgas Hulaschand’s case Civil Appeals 
Nos. 449-454 of 1971, D/- 9-12-1975 
(SC) on the ground that what was 
despatched from Madhya Pradesh was 
merely manganese ore of a particular 
percentage but that was not the pro- 
perty which was sought to be pur- 
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chased by buyers in othe- S ‘tes, It 
was contended that under the con- 
tracts of sale the property which was 
to be sold was continentel mixture 
which consisted of various kinds of 
rocks or manganese ore which were 
mixed together. What therefore was 
actually despatched, according to 
counsel for the appellant, was mere- 
ly one of the constituents of the 
goods purported to be sold and not 
the goods which were ores purchased 
by the buyers. The High Court in 
its well reasoned judgment has fully 
considered this aspect of the matter 
and has rightly pointed out that 
there is no mechanical or scientific 
process by which the continental mix- 
ture is made. According to the ap- 
pellant itself the mixture comes into 
existence automatically by piling up 
manganese ore despatched from vari- 
ous States one after. the other. In 
other- words, the position is that sup- 
pose 1000 tons of manganese ore is 
sent from Madhya Pradesh and an- 
other thousand tons from various 
‘mines from Maharashtra, when these 
-ores are stocked at one place by be- 
ing piled up one upon another they 
automatically produce . 
mixture with various constituents, 
properties and percentages required. 


9. Mr. B. Sen appearing for 
the respondent submitted that -what 
was actually sold was manganese ore 
of an average percentage and if was 
not right to say that actually one of 
the constituents of the manganese ore 
was despatched by the appellant from 
various mines situated in the State 
of Madhya Pradesh. In fact, man- 
ganese ore like iron or coal is a spe- 
cial type of commodity which is not 
capable of undergoing any scientific 
process of mixing up resulting in an 
end product. We find ourselves in 
complete agreement with the argu- 
ment of the learned counsel for the 
respondent. It seems to us that the 
word ‘oriental mixture’ which has no 
doubt been used in some of the agree- 
ments produced by the appellant is a 
misnomer, because this is merely a 


technical terminology or just another — 


name for what is known in the com- 
mercial world as manganese ore of 


an average or standard percentage of- 


about 49%, A careful perusal of the 
agreements would clearly show that 


percentage under 


-of the ore to be supplied! by 


continental 


ALR. 


what the buyers wanted | and what 
was actually.sold to them was man- 
zanese ore and after all | the goods 
were stocked together the required 
the contracts of 
sale automatically came into exis- 
tence. For instance, the relevant. pro- 
visions of one of the contracts, which 
has. been quoted by the High Court, 
runs thus: 


“QUALITY: The average quality 
sellers 
should be, without guarantee, 49.25% 
Manganese, 0.15% Phosphorus, 9% Si- 
lica and 7.5% Iron FROVIDED AL- 
WAYS that as such supplies are fur- 
nished by mixtures of ores from the 
sellers’ several mines the average 
quality of the samples taken from 
deliveries from each mine shall form 
the basis of settlement.’ - 


It would be seen that what was to 
be supplied was only manganese ore 
of the percentage of 49.25%. Proper- 
ties like Phosphorus, Silica and Iron 
are inherent constituents of manganese 
ore and are bound to be found in 
every manganese ore. Similarly in 
another contract which | appears at 
p. 117 of The Paper Book and which 
was entered into by the appellant 
with the MMTC the relevant passage 
runs thus: | 


“The execution of this Sale Agree- 
ment is dependent on the sellers be- 
ing able to rail the ores from the 
mines to the port for shipment and 
also of the grant of any necessary 


export permit. 


1. QUALITY: 30,000 (Thirty 
thousand tonnes) of 1000 kgs. each, 
5% more or less at Buyers’ option. . 

2. SPECIFICATIONS! 





- Mn. basis 48% 

rejection below 46% 
Fe. 10% maximum 
Silica + Alumina 14% maximum 
Phos. 0.18%: maximum” 


Here also it would appear that the 
agreement is only for sale of man- 
ganese ore. Although al certain per- 
centage is mentioned but that per- 
centage is derived automatically 
when the manganese ores’ are. stock-. 
ed together. In most of the. other 
contracts which have been filed by 
the appellants, for instance, in an- 
other contract whick. has been enter- 
ed into between the appellant: and. 
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the MMTC on February 22, - 1968 


what is- sold is ‘Oriental. grade man- 


ganese ore’. Similarly in : anocher 
contract between the appellant and 
M/s. Ram Bahadur Thakur & Cəm- 
pany dated February 28, 
property sold is about 25,000 Metrie 
Tonnes of Oriental Mixture of -Man- 
ganese Ore. In another contract 
which appears at p. 147 of the Paper 
Book and which is between the ap- 
pellant and the Universal Ferro and 
Allied Chemicals Ltd., Tumsar Road, 
what is sold is 12,000 metric tomnes 
of Manganese Ore. There was an- 
other stipulation as to delivery in 
respect of this contract as follows: 


“The sellers will load the œm- 

ponent ores from their mines into the 
wagons which will be arranged fer 
by the buyers who shall be the con- 
signees, in the name of the 
who shall be the consignors, at such 
mines sidings and for such quant-ties 
as may be declared from time to 
time by the sellers’ Managing Dizec- 
tor, the destination of all the wagons 
being Tumsar in the State of Méeha- 
rashtra and the railway freight be- 
ing payable by the buyers at the des- 
tination. As aforesaid, after the Icad- 
ing of the component ores inta wa- 
gons the buyers shall be responsible 
in all respects in. respect of the gcods 
sc loaded into: the wagons.” 


The stipulation in this contract “hat 
after loading the component ores nto 
the wagons the buyers shall be ves- 
ponsible in respect of the goods .s a 
clear pointer to the fact that the 
manganese ores that were loaded in- 
to the wagons were undoubtedly the 


goods which were purported to be 


‘sold under the contract of sale, other- 
wise the buyers would not bave 
taken the responsibility for the eres 
Joaded into the wagons if it was real- 
ly not the ores which the appel:ant 
were to supply but merely a corsti- 
tuent thereof. a E 


10. A close perusal of the vari- 
ous contracts of sale entered into by 
the appellant would, therefore, clear- 
ły disclose that it was manganese ore 


and . manganese ore alone which. was ` 


sought to be sold ‘by the appellant to 
various buyers in India. The mere 
fact that certain specifications : have 
peen given or certain. percentages 


` 
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1968 the 


sellers, . 
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have ‘been mentioned does. not change 
the character or the quality of the 


“ goods that are actually supplied by 


the appellant. to 
chasers, - 


11. Another important feature 
of the contract of sale is that a cer- 
tain amount of tonnage of mangan- 
ese ore is to be supplied by the ap- 
pellant which is stretched over a pe- 
riod-of a few months which shows 
that the appellant was to supply the 
ore in instalments. In these circum- 
stances, therefore, the theory of the 
ore supplied by the appellant being 
only one constituent and not the en- 
tire. goods sold appears to be purely 
illusory and is not at all supported 
even by the contracts of sale filed by 
the appellant. For instance, if a firm 
placed .an order for 1000 bales of 
cloth ta be supplied to it by the sel- 
ler in the course of five months and 
in pursuance of this contract if the 
seller supplies 200 bales every month 
it cannot be said that the first instal- 
ment of 200 bales is not the goods 
sold but only a constituent of the 
same.. On a parity of reasoning, 
therefore, the manganese ores loaded 
by the appellant in the railway wa- 
fons in the State of Madhya. Pra- 
desh, are clearly included in the con- 
tract of sale which itself provides 
that the supply has to be made: with- 
in a specified period of a few months. 


12. Learned counsel for the 
appellant placed great reliance on a 
judgment of the Bombay High Court, 
a certified copy of which has been 
filed in this Court, in the Central Pro- 
vinces Manganese Ore Co. Ltd. v. 
State of Maharashtra, Sales Tax Ref. 
Nos. 17, 18, 19 and 20 of 1964 decid- 
ed on 7-4-1969 (Bom). In the first 
place this judgment is not at all ap- 
plicable -to the facts of the present 
case, because the Bombay High Court 
was not dealing with a sale under 
the Central Sales Tax Act. The High 
Court was pre-eminently concerned 
with the provisions of the C. P. and 
Berar Sales Tax Act, 1947 and there 
is nothing to show that the provisions 
of -that Act were in pari materia to 
the provisions of the. Central Sales 
Tax Act. More than this, we do not 
want to -say about the judgment of 
the Bombay High Court, 


its various pur- 
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13. Reliance was also placed 
by the appellant on a decision of this 
Court in Commr. of Sales Tax, Eas- 
tern Division, Nagpur v. Husenali 
Adamji and Co., 10 STC 297 = (AIR 
1959 SC 887) which also does not ap- 
pear to be applicable to the facts of 
the present case, because the Sup- 
reme Court in that case was dealing 
with the question as to when the 
title in the goods passes. 


14. Lastly it was contended by 
counsel for the appellant that as the 
manganese ores despatched by the 
appellant were unascertained or fu- 


ture goods which would come into 
existence only after the manganese 
ores extracted in various mines im 


Madhya Pradesh and Maharashtra 
were stocked and piled up one after 
the other the provisions of Section 3 
(a) of the Central Sales Tax Act 
would not apply. This. contention is 
completely without substance in view 
of the decision of this Court in Bala- 
bhgas Hulaschand’s case, (Civil Ap- 
peals Nos. 449-454 of 1971, D/- 9-12- 
1975 (SC)) where it was pointed out 
that so far as. Section 3 (a) of the 
Central Sales Tax Act is concerned 
there is no distinction between unas- 
certained and future goods and goods 
which are already in existence, if at 
the time when the sale takes . place 
these goods have come into actual 
physical existence. In the instant 
case also it was never disputed be- 
fore the High Court or before us that 
the manganese ore was loaded into 
the wagons after being extracted from 
tho mines and that the sales of these 
manganese ores despatched from 
Madhya Pradesh to various States ac- 
tually took place and the goods were 
ultimately accepted by the buyers m 
other States. In these circumstances, 
therefore, it is quite ‘clear in this 
case that the movement of the goods 
took place in pursuance of the con- 
tracts of sale which ultimately merg- 
ed into actual sales and it was only 
thereafter that the tax was sought to 
be levied by the State of Madhya 
Pradesh. It was also not disputed 
that the tax has been levied only on 
such sales of the manganese ore des- 
patched from the State of Madhya 
Pradesh which came from the mines 
situated in the State of Madhya Pra- 
desh. Thus all the incidents of an 


inter-State sale are present in the 
instant case and the view taken by the 


High Court that the sales were 
covered by Section 3 |(a) of the 
Central Sales Tax Act is abso- 


lutely correct and we fully endorse 
the same. 


15. These were! the main 
arguments advanced before us by 
counsel for the appellant, Apart from 
these, some small points were also 
argued by the learned counsel for the 
appellant. In the first jie it was 





submitted that the Sales| Tax Autho- 
rities had no jurisdiction) to impose a 
renalty of Rs. 1,000/- for the delay 
in filing the return under the Central 
Sales Tax Act, because there was no 
provision in the Central, Act making 
a dealer liable to pay penalty for fil- 
ing belated returns and recourse could 
not be taken to the provisions of the 
S.ate Act on the subject, The High 
Court negatived this plea following 
two Division Bench judgments of the 
Madhya Pradesh High Court. The 
view taken by the High Court on this 
point is legally erroneous because this 
Court in M/s Khemka & Co, (Agencies) 
Pvt. Ltd. v. State of | Maharashtra 
(1975) 2 SCC 22 = (AIR 1975 SC 1549) 
has pointed out that in the absence of 
any provision for penalty under the 
Central Sales Tax Act itself it is not 
open to the Sales Tax Authorities to 
press into service the provisions of 
the State Sales Tax Act. In this 
eonnecsee: this Court observed as fol- 
lows: 


"It is only tax as well as penalty 
payable by a dealer under the Central 
Act which can be assessed, : re-assess~- 
ed, collected and enforced in regard 
to payment. The words jas if the tax 
or penalty payable by such’'a dealer 
under the Central Act is a tax or 
penalty payable under {the general 
sales tax law of the State” have 
origin and root in the words “pay- 
ment of tax including jany penalty 
payable by dealer under the Central 
Act.” . | aa 

x x x xX X £ 

For the foregoing reasons we are 
of opinion that the provisions .in. the 
State Act imposing penalty for non- 
payment of income-tax within the 
prescribed time is not attracted to 
impose penalty on dealers under the 
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Central Act in respect of tax anc pe- 
nalty payable under the Central 
Act, x x. $s x = 


The Central Act contains specific pro- 
visions for penalty. Those are the 
only provisions for penalty avai-able 
against the dealers under the Central 
Act. Each State Sales Tax Act con- 
tains provisions for penalties. ‘These 
provisions in some cases are alsc for 
failure to submit return or failure to 
register, It is rightly said that those 
provisions cannot apply to dealers 
under the Central Act because the 
Central Act makes similar provisiens..’ 
In this view of the matter, there=ore, 
this part of the order of the High 
Court must b2 set aside and the pe- 
nalty imposed by the Assistant Sales 
Tax Commissioner must be quashed. 


16. It was then  subm-tted 
that a purchase tax on a turnover of 
Rs. 748/- has been levied under Sec- 
tion 7(1) of the Madhya Pradesh 
General Sales Tax Act. It was, 
however, pointed out by the res- 
pondent that the tax was actually le- 
vied on the purchases made by the 
appellant from unregistered dezlers 
and is a very petty amount. In view 
of this concession, learned counsel 
for the appelant did not press this 
matter, The finding of the High 


Court on this point is, therefore, af- 


firmed. : 


17. Lastly it was submitted 
that the Assiszant Sales Tax Commis- 
sioner was wrong in holding that the 
turnover in respect of inter-State 
sales was not supported by ‘C’ Forms. 
This is also a matter which relates 
to the merits of the case which could 
be properly agitated before the Ap- 
pellate or Revisional authorities under 
the State Sales Tax Act. 


18. The result is that the pe- 
nalty of Rs. 1000/- imposed by the 
Assistant Sales Tax Commissione? is 
quashed, All other contentions rais- 
ed by the appellant fail and the judg- 
ment of the High Court on those 
points is hereby affirmed. The ap- 
peal is accordingly dismissed with 
the modification indicated above, but 
in the . circumstances 
order as to ccsts. i 

Order accordinzly. 
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‘Khadim Hussain, Appellant v. 
State of U. P. and others, Respon- 
dents. 


Civil Appeal No. 1754 of 1974, 
D/- 18-12-1975. 

(A) U. P. Town Improvement 
Act (8 of 1919), Ss. 4 and 8 — Trus- 
tees appointed in 1963 — Term of of- 
fice commencing. in 1966 after repeal 
of the Act — Framing of Scheme by 
the Trustees valid. 


A trust duly incorporated by the 
terms of a statute armed with all the 
powers vested in it by the provisions 
of Sections 4, 8, 3, 6 and 100 of the 
U. P. Town Improvement Act, which 
had _ become - operative cannot be 
lacking in power or competence to 
act at all simply because Section 8 
meant to notify the commencement 
of the office of the first trustees only 
under the Act, had not been compli- 
ed with simultaneously with or soon 
after the appointment of the first 
trustees. It cannot therefore be said 
that since a notification under Sec. 8. 
of the Act indicating the commence- 
ment of the term of the office of the 
Ist Trustees took place only on 21st 
February, 1966, after the Act of 1919 
had been repealed, the Trustees, who 
had been appointed by a notification 
dated 21st March, 1963, under Sec. 4 
of the Act, could not have framed 
any scheme because the Trust itself 
was never properly constituted. 

(Para 12) 

(B) Land Acquisition (Amend- 
ment and Validation) Act (1967), S. 4 
(2) — Prohibition is to a declaration 
made beyond specified period — 
There. is no prohibition to a notifica- 
tion under Sec, 4 — Land Acquisi- 
tion Act (1894), Ss. 4 and 6). 


A look at the amendment intro- 
duced by Section 4 (2) of the Land 
Acquisition (Amendment and’ Valida- 
tion) Act, 1967, shows that it is the 
declaration which has to take place 
within two years of the expiry of 
the commencement of the Ordinance 
which came into force on 26th Janu- 
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ary, 1967. In fact, Section 4 (2) of 
the Amendment Act of 1967, itself 
makes a distinction between a “decla- 
ration” under Section 6 and a “noti- 
fication” under Section 4 of the prin- 
cipal Act.. It does not say that no 
notification under Section 6 of the 
principal Act can take place beyond 
the time fixed. The prohibition is 
confined to declaration made beyond 
the specified period. (Para 26) 
Cases Referred: Chronological Paras 
AIR 1966 SC 1593 = (1966) 3 SCR 
557 27 
Mr. D. V. Fatel, Sr. Advocate, 
(Mr. B. P. Singh, Advocate with him), 
for Appellant; Mr. J. P. Goyal and 
Mr. Shreepal Singh, Advocates, (for 
Nos. 2-3} and Mr. G. N. Dikshit, Sr. 
Advocate. (Mr. O. P. Rana, Advocate 
with him). (for Nos. 1 and 4), for 
Respondents. 
The Judgment of the Court was 
delivered by 
BEG, J.:— The appellant before 
us, by grant of special leave to ap- 
peal against the judgment of a Divi- 
sion Bench of the Allahabad High 
Court, challenges the validity of a 
Housing Scheme, first notified on 13th 


March, 1965, under Section 36 of the | 


U. P. Town Improvement Act No. 
VIII of 1919 (hereinafter referred to 
as ‘the Act’), and then finally sanc- 
tioned, under Section 32 (1) of the 
U. P. Avas Evam Vikas Parishad Adhi- 
niyam U. P. Act I of 1966 (herein- 
after referred to as ‘the Adhiniyam’) 


‘and published on 3rd May, 1969 in 
the U. P. Gazette. l 

2. Learned counsel for the 
petitioner has invited our attention 


to the five objections put forward 
and rejected by the Division Bench 
to the acauisition for purposes of the 
scheme. Out of these, he has aban- 
doned two. He confines his objec- 
tions to three which are as follows: 

3. Firstly, as the notification 
under Section 8 of the Act of 1919, 
indicating the commencement of the 
term of the office of the Ist Trustees 
took place only on 21st February, 
1966, after the Act of 1919 had been 
repealed, the Trustees, who had been 
appointed by a notification dated 21st 
March, 1963, under Section 4 of the 
Act of 1919, could not have framed 
any scheme because the Trust itself 
was never properly - constituted. - 


v. State of U. P. (Beg J) 


| 
| A. E.R. 


4. Secondly, even jif the first 
cbhjection be not sustainable, the 
scheme, as sanctioned by the Trust, 
not being the same as the one which 

was first notified under the Act of 

1919, could not be continued under 
the provisions of Section | | 97 of the 
Adhiniyam. 


5. Thirdly, the | notification 
made under Section 32 (1) of the 
Adhiniyam of 1966, with regard to 
the “Rustampur-Tiwaripur Vikas 
Yojna No. 5”, which was to be equat- 
ed with a notification under Section 
6 of the Land Acquisition Act, 1894, 
was invalid, because it was not pub- 
lished within two years) after the 
commencement of the Land Acquisition 
(Amendment and Validation) Ordin- 
ance, 1967, as required by S. 4 (2) of 
the Land Acquisition (Amendment and 
Validation) Act of 1987. | 

€. With regard toa the ist 
objection the relevant) provisions 
laced before us are Sections 4 and 8 
ef the Act of 1919. They are: 

“4. Constitution of irrust.— (1) 
Trust shall consist of the following 
Trustees, namely 

(a) a Chairman; 

(b) the Chairman of| the Munici- 
pal Board: 

fe) repealed, 

(d) seven other persons in Kanpur 
end five other persons in/other places. 

(2) The Chairman and the persons 
referred to in clause (d) of sub-sec- 
tion (1) shall be appointed by the State 
Government by notification. 

(3) The Chairman of the Munici- 
pal Board shall be a Trustee ex-officio. 

(4) and (5) Repealed: 

(6) Cf the persons referred to in 
Clause (d) of sub-section! (1) not more 
than one shall be a person in the 
services of the Government.” 

"8. Commencement of term of 
office of first Truste2s.— 


(1) The term of office of the 
first Trustees shall commence on such 
date as shall be notified in this þe- 
half by the State Government. 


(2) A person ceasing to be'a mem- 
ber by reason of the expiry of his 
term of office shall, if otherwise qua- 
lified, be eligible for renomination”. 
Section 1, sub-s. (3) says: 

“i (3) This secticn and section 66 
shall come into force at once, The 


H 
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State Government may, by notifica- 
tion direct that the rest of the Act 
shall come into operation in the 
whole or any part of any Municipa- 
lity and in any area adjacent thereto, 
on such date as may be specified in 
such notification”. 


it is not disputed that the relevant 
notifications had been issued brir ging 
the whole Act into operation before 
the notification of 21st March, _963, 
with which we are concerned were, 
was published showing that the ‘sov- 
ernor of U, P was pleased to apmoint 
the District Magistrate of Gorak pur 
as the Chairman of the Gorakipur 
Improvement Trust and others as 
Trustees of it. 

7. Chapter II of the Act of 
1919 dealing with Constitution _of 
trusts, begins with Section 3, which 
reads as follows: 

"3 Creation and incorporation of 
Trust— The duty of carrying out 
the provisions of this Act in any lo- 
cal area shall, subject to the ccndi- 
tions and limitations hereinafter con- 
tained, be vested in a board to be 
called. “The (name of town) Im- 
provement Trust”, hereinafter called 
“the Trust’; and every such board 
shall be a body corporate and nave 
perpetual succession and a common 
seal, and shall by the said name sue 
and be sued.” 

We have already set out Section 4, 
above. Section 5 deals with resizgna- 
tion of trustees. 


8. Sections 6 and 7 are also 
relevant. They read as follows: 

“6. Term of office of Chairmen.— 
The term of office of the Chairman 
shall ordinarily be three years, pro- 
vided that he may be removed trom 
office by the State Government at 
any time.” 

"7. Term of office of other Trus- 
tees.— Subject to the foregoing provi- 
sions of the term of office of every 
Trustee appointed under Clause {c} of 
sub-section (1! of Section 4 shal. be 
three years.” 

9. Section 9 deals with remu- 
neration of the Chairman, Section 10 
with removal of trustees, Sectior il 
with the disabilities of trustees ` re- 
moved under Section 10, and Section 
i2 with the filling up of casual vazal- 
cies. 
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10. Chapter III deals with 
proceedings of the Trusts and 
its Committees. Chapter IV deals 


with improvement schemes. Chap. VI 
deals with acquisition and disposal of 
land. Chapter VII deals with finance. 
Chapter VIII with framing of rules, 
and Chapter IX with procedures and 
penalties. Chapter X, which is the 
last chapter, deals with certain sup- 
plementary provisions among which is 
Section 100 providing as follows: 


“100. Validation of acts and pro- 
ceedings.— (1) No act done or pro- 
ceeding taken under this Act shall be 
questioned on the ground merely of— 


(a) the existence of any vacancy 
in, or any defect in the constitution 
of, the Trust or any Committee: or 

(b) any person having ceased to 
be a trustee: or 


(c) any trustee, or any person 
assopiated with the Trust under Sec- 
tion 14 or any other member of a 
Committee appointed under this Act 
having voted or taken any part in 
any proceeding in contravention of 
Section 117: or 


(d) the failure to serve a notice 
Om any person, where no substantial 
injustice has resulted from such fail- 
ure or 


(e) any omission, defect or irre- 
Rularity not affecting the merits of 
the case. 


(2) Every meeting of the Trust, 
the minutes of the proceedings of 
which nave been duly signed as pres- 
cribed in Clause (£) of sub-section (1) 
of Section 13, shall be taken to have 
been duly convened and to be free 
from all defect and irregularity”. 


11, It is not denied that the 
Improvement Trust of Gorakhpur 
had been actually working under the 
above mentioned provisions of the 
Act of 1919. We think that Section 
100 of the Act of 1919, in the context 
of the whole Act, completely refutes 
the argument based upon a specious 
distinction between appointment of 
members of the trust and the Consti- 
tution of the Trust, and upon an un- 
warranted condition sought to be im- 


posed upon the competence of mem- 


bers of the Trust to act said to be 
embedded in Section 8 which was, we 
think, never intended to serve such a 
purpose. : i 
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12. Section 4, dealing with the 
Constitution of the Trust, indicates 
that the appointment of members of 
the Chairman and members comple- 
tes the Constitution of the trust. A 
trust, duly incorporated by the terms 
of a statute, armed with all the 
powers vested in it by the provisions, 
mentioned above, of a statute which 
has become operative, cannot be lack- 
ing in power or competence to act 
at all simply because Section 8, 
meant to notify the commencement of 
office of the first trustees only under 
the Act, has not been complied with 
simultaneously with or soon after 
the appointment of the first trustees. 


13. Section 8 is the last of 
the three sections which deal with 
duration of terms of offices of the 
Chairman and the trustees. It is con- 
fined to the commencement of the 
“term” by which is meant the dura- 
tion of the period of office of the 
first trustees so that subsequent trus- 
tees may properly take over after the 
period of office of the first trustees 
terminates. 
ed to be only to determine the date 
of commencement of their term in 
order tofix the date of its expiry so 
as to enable fresh appointments to be 
made in time. Assuming that the 
Gorakhpur Improvement Trust was 
first constituted in 1963, there is no 
provision indicating that the consti- 
tution of the trust was not complete 
as soon as it was declared by statute 
and a Chairman and trustees took 
charge of their offices by reason of 
their appointment as trustees, This 
had been done. by the notification 
under Section 4 (2). Therefore, the 
need for a notification under Sec. 8 
does not seem to have been felt un- 
til the time when the expiry of the 
fixed term of office of the first trus- 
tees drew near. This explains why 
the subsequent notification, which 
was really a corollary of a notifica- 
tion under Section 4 (2), took place 
so late when the three years’ period 
of their offices was about to come to 
an end. 


14. A notification under Sec- 
tion 8 was probably quite unnecessary 
by reason of Sections 96 and 97 of 
Adhiniyam of 1966 which repealed 
U. P. Act No. VIII of 1919 and dis- 
solved the trust ‘on and from the 


vy. State of U., P. (Beg J.) 


The whole object seem~. 


A. I. R. 


date on which” the Adhiniyam came 
into force in an area. However, 
even assuming that the date of the 
coming into force of the! Adhiniyam, 
and, therefore, the repeal of the Act 
for Gorakhpur was subsequent to 21st 
February, 1966, the absence of a noti- 
fication under Section 8 could not, in 
Our opinion, invalidate any proceed- 
Ing of the Trust. It was conceded 
that a notification under| Section 8 
could have been combined with the 
notification under Section! 4 (2). Even 
if, strictly speaking, a| notification 
under Section 8 should have followed 
soon after the notification under Sec- 
tion 4 (2) of the Ac of 1919, yet, Sec- 
tion 100 prevents any such technical 
irregularity from invalidating any 
proceeding of the trust, including the 
framing and implementation of the 
scheme before us. 


15. Coming to the|second ob- 
jection, we find that the jonly ground 
upon which it is pressed is that the 
preliminary notification, of which no 
copy has been placed before us, was 
Said to contain what is described as “a 
housing and accommodation scheme,” 
falling under Section 24 (g) read with 
Section 31 of the Act of 1919, where- 
as, the finally sanctioned scheme, 
called ‘Rustampur Tiwaripur Vikas 
Yojna No, 5KP”, which is translated 
by learned counsel for the appellant 
as a “Land Development Scheme” is 
alleged to fall under Section 24 (f) 
read with Section 30 of |the Act of 
1919. This argument seems based on 
mere speculation about the changed 
character of the two supposedly sepa- 
rate and different schemes. The 
scheme had been referred to by the 
same name in so far as locality, to 
which the scheme relates, is concern- 
ed. The plots involved are admitted 
to be the same both in the initial and 
final notifications. It is | immaterial 
that Section 24 of the Act of 1919 
lists eight types of schemes, We have 
not been shown how any feature of 
the originally framed scheme, apart 
from an acquisition by it of a new 
Eindi appellation, was altered so that 
it could not be continued under Sec- 
tion 97 (3) of the Adhiniyam of 1966 
which lays down: | 

“97 (3) Every sheme and all pro- 
ceedings relating thereto: under the 
U. P. Town Improvement Act, 1919 
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(U. P. Act VIII of (1919), including 
proceedings for the levy, assessmen- 
or recovery of betterment tax, penc- 
ing on the appointed day shall stanc 
transferred to the Board, which shal- 
proceed further with the scheme. cr 
with the execution thereof or witt 
the levy, assessment or recovery cf 
betterment fee in connection mere 
with, from, the stage at which it wes 
transferred to it, in accordance with 
the corresponding provisions of thts 
Act: 

= Provided that the Board may, ti 
it thinks fit, recall any step or prc- 
ceeding already gone through under 
the said Act and take that step cz 
proceeding afresh under the corres 
ponding provision of this Act”. 


16. The third objection appeals. 
at first sight, to be a little more suk- 
stantial than the first two, but, on clc- 
ser examination, we find it to ‘be alx 
untenable for reasons we now proceed 
to give 

17. We have already noticed 
that the dates of notifications under 
Section 36 of the Act of 1919, 
under Section 32 (1) of the Adhini- 
yam of 1966 were 13th March, 196€, 
and 3rd May, 1969, respectively. 


18. Section 36 of the Act af 
1919 provided: 

“36. Preparation, publication and 
transmission of notice as to improve- 
ment schemes, and supply of docu- 
ments to applicants.— (1) When anv 
improvement scheme has been fram- 
ed, the Trust shall prepare a notice 
stating: — 

(a) the fact that the scheme has 
been framed. 

(b) the boundaries of the 
comprised in the scheme, and 

(c) the place at which particu- 
lars of the scheme, a map of the area 
comprised in the scheme, and a state- 
ment of the land which it is propos- 
ed to acquire, may be seen at rea- 
sonable hours 

(2) The Trust shall:— 

(a) cause the said notice to be 
published weekly for three consecu- 
tive weeks in the Official Gazette anc 
in a local newspaper or newspapers 
(if any) with a statement of the pe- 
riod within which objections will be 
received, and 

(b) send a copy of the notes tc 
the Chairman of the Municipal board 


area 
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(3) The Chairman shall cause co- 
pies of all documents referred to in 
Clause (c) of sub-section (1) to be 
delivered to any applicant on pay- 
ment of such fees as may be prescrib- 
ed by rule under Section 73”. 

Section 56 of the Act of 1919 reads: 

“36. Power to acquire land under 
the Land Acquisition Act, 1894.— The 
Trust may, with the previous sanc- 
tion of the State Government, acquire 
land under the provisions of the 
Land Acquisition Act, 1894, as modi- 
fied by the provisions of this Act, 
for carrying out any of the purposes 
of this Act.” 

19. section 58 of the Act in- 
dicates that the modifications made by 
the Act subject to which the proce- 
dure of the Land Acquisition Act of 
1894 is to be applied to a scheme 
under the Act, are given in paragraph 
2 of the schedule to the Act which 
lays down: 

“2. Notification under Section 4 
and declaration under Section 6 to be 
replaced by notifications under Sec- 
tions 36 and 42 of this Act.— 

(1) The first publication of a no- 
tice of an improvement scheme under 
section 36 of this Act shall be substi- 
tuted for and have the same effect 
as publication in the Offcial 
Gazette and in the locality, of a noti- 
fication under sub-section (1) of Sec- 
tion 4 of the said Act, except where 
a declaration under Section 4 or Sec- 
tion 6 of the said Act has previously 
been made and is still in force. 


(2) Subject to the provisions of 
Sections 10 and 11 of this Schedule, 
the issue of a notice under sub-sec- 
tion (4) of Section 29 in the case of 
land acquired under that sub-section, 
and in any other case the publication 
of a notification under Section 42 
shall be substituted for and have the 
same effect as a declaration by the 
State Government under Section 6 of 
the said Act, unless aq declaration- 
under the last mentioned section has 
previously been made and.is still in 
force.” 

20. section 97 of the Adhini- 
yam, already set out above, applies 
the corresponding provisions of the 
Adhiniyam of 1966 to proceedings be- 
gun under the Act of 1919. 


21, . It is clear, from the provi- 
sions set out above, that the Act and 
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the Adhiniyam apply Sections 4 and 
6 of the Land Acquisition Act, 1894, 
to the acquisition for the scheme be- 
fore us in so far as their effects are 
concerned. It is arguable that, if the 
effectiveness of the notifications under 
Sections 4 and 6 of the Land ‘Acquisi- 
tion Act is cut down or modified or 
amended in any way, subsequent to 
the date of the passing of the Adhi- 
niyam, the amendments may not ap- 
ply, but the effect of the notifica- 
tions, when the Act and the Adhini- 
yam were enacted, would be all that 
need be considered. It is true that 
the notices are procedural matters, 
but they affect substantive rights as 
well, The date of notification under 
Section 4 affects the amount of com- 
pensation which may be determined 
and a notification under Section 6 
operates as conclusive evidence that 
the land is needed for a public pur- 
pose and enables the appropriate 
Government to proceed to acquire the 
land, Nevertheless, an acquisition 
under Section 56 of the repealed Act 
as well as under Section 55 of the 
Adhiniyam of 1966 takes place ex- 
pressly “under” the Land Acquisition 
Act of 1894. This may well mean 
that, if the machinery of acquisition 
is modified in some respect by an am- 
endment,.the amended machinery. alone 
-can apply. The High Court had nof 
decided this question. We also think 
that it is not necessary for us to de- 
cide this question as it has not been 
argued on behalf of the respondent, 
that the amendment of the Land Ac- 
quisition Act, 1967, would not apply 
here. We, therefore, proceed on the 
assumption that the Land Acauisition 
Act as amended in 1967, was applic- 
able here. 


22. Section 4 (2) of the Land 
Acauisition (Amendment and Valida- 
tion) Act 1967. lays down: 


"4 (2) Notwithstanding anything 
contained in Cl. (b) of sub-section (1), 
no declaration under Section 6 of the 
principal Act in respect of any land 
which has been notified before the 
commencement of the Land Acquisti- 
tion (Amendment and Validation) 
Ordinance, 1967, under sub-s. (1) of 
Section 4 of the Principal Act. shall 
be made after the expiry of two 
years from the commencement of 
the said Ordinance.” 
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23. In the zase before us. the 
first notification under; Section .36 of 
the Act, having been equated with 
the - preliminary notification under 
Section 4 of the Land Acauisition Act 
and published on 13th March. 1965, 
the “declaration” under Section 6 had 
to be made within two vears of the 
coming into force of the Ordinance on 
20th January. 1967. Neither the decla- 
ration nor the actual notification have 
been placed before us, Nevertheless, 
the contention on behalf of the appel- 
lant is that. as the notification under 
Section 32 (1) of the Adhiniyam took 
place on 3rd May. 1969. no declaration 
under Section 6 of the Land Acquisi- 
tion Act could be made on this date, 
the last date for such declaration be- 
ing 19th January. 1969! No doubt both 
sides are agreed that, as the judgment 
of the High Court reveals, the date of 
the notification under | Section 32 (1) 
of the Adhinivam is 3rd May, 1969. 
We, however, think that the appel- 
lant’s conterition before us ignores the 
very apparent distinction made in the 
provisions of Section 6 of the Land 
Acquisition Act between a declaration 
and its notification. 


24. Section 6 of the Land Ac- 
quisition Act reads as follows: 

“6 (1) Subject to the provisions of 
Part VII of this Act. when the appro- 
priate Government is | satisfied. after 
considering the report, if any. made 
under Section 5A. sub-section (2), 
that any particular land is needed for 
a public purpose or for a Company, 
a declaration shall be; made to that 
effect under the signature of a Secre- 
tary to such Government or of some 
officer duly authorised to certify its 
orders, and different declarations may 
be made from time to| time in respect 
of different parcels of any land co- 
vered by the same notification under 
S. 4, sub-s. (1), irrespective of whe- 
ther one report cr different reports 
has or have been made (wherever 
required) under S. 5A, sub-s. (2): 


Provided that no| declaration ih 
respect of any particular land cover- 
ed by a notification under Section - 4. 
sub-section (1), published after the 
commencement of the Land Acauisi- 
tion (Amendment and Validation) 
Ordinance. 1967, shall be made after 
the expiry of three 'vears from the 
date of such publication: 

| 
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Provided further that no suh 
declaration shall be made unless te 
compensation to be awarded for suh 
property is to be paid by a Company, 
or wholly or partly out of public re- 
venues or some fund controlled co 
managed by a local authority. 


(2) Every declaration 
published in the Official Gazette, and 
shall state the district or other terri- 
torial division in which the land 5 
situate, the purpose for which it 5 
needed, its approximate area, anc, 
where a plan shall have been mad2 
of the land, the place where such plen 
may be inspected. 


(3) The said declaration shall be 
conclusive evidence that the land is 
needed for a public purpese or for a 
Company, as the case may be; and 
after making such declaration, the ap- 
propriate Government may acquire 
the land in manner hereinafter ap- 
pearing.” 


25. H is clear from the prov- 
sions set out above that the object ot 
the notification under Section 6 is +0 
ensure that the Govt. is duly satis- 
fied, after an enquiry at which paz- 
ties concerned are heard, that the 
land under consideration is really 
needed for a public purpose and thet 
the declaration is to operate as cor- 
clusive evidence to show that this is 
so. The conclusiveness of this decla— 
ration cannot be questioned anywhere 
if the’ procedure dealing with ite 
making has been observed. The notr 
fication which takes place under Sec 
tion 6 (2), set out above, follows and 
serves only as evidence of the decla- 
ration, That the declaration mention- 
ed in Section 6 (1), set out above, 
differs from its notification is shown 
by the fact that it has to be signed 
by a Secretary or other officer dul: 
authorised. The declaration is in the 
form of an order. The ‘notification i5 
its. publication and proof of its exis- 
tence. It has been shown, in the 
case before us, that the deemed noti- 
fication under Section 6 took place 
about three and a half months aftez 
the expiry of two years from the 
commencement of the Ordinance o- 
1967, But, it is not argued on behal? 
of the appellant that the declaratior. 


under Section 6 was similarly delay- - 


ed. Presumably, it was within time 
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26. A look at the amendment 
of the 
Land Acquisition (Amendment and 
Validation) Act, 1967, shows that it is 
the declaration which has to take 
place within two years of the expiry 
of the commencement of the Ordin- 
ance which came into force on 20th 
January, 1967. In fact, Section 4 (2) 
of the Amendment Act of 1967, set 
out above, itself makes a distinction 
between a “declaration” under Sec- 
tion 6 and its “notification” under 
Section 4 of the principal Act. It 
does not say that no notification under. 
Section 6 of the principal Act can 
take place beyond the time fixed. The 
prohibition is confined to declarations 
made beyond the specified period. If 
the case of the appellant could be 
that no declaration was madé within 
the prescribed time, it was his duty to 
prove it. He has not discharged that 
onus. 


27. As indicated by the Divi- 
sion Bench of the Allahabad High 
Court, the amendment cf 1967, was 
the result of a decision of this Court 
m the State of Madhya Pradesh v. 
Vishnu Prasad Sharma, (AIR 1966 SC 
1593) holding successive notifications, 
under Section 6, with excessive in- 
tervening delay between a notifica- 
tion under Section 4 (2) and- -a decla- 
ration under Section 6, keeping the- 
owner or other person entitled to — 
compensation in suspense all the 
time, to be illegal, It may be that, if 
an unreasonable delay between a 
declaration and its notification is 
shown to exist, it may raise a suspi- 
cion about the existence of the de- 
claration itself or about the bona 
fides of acquisition proceedings, This, 
however, is not the position in the 
case ‘before us. Neither the existence 
nor the bona fides of the declaration 
have been questioned. It has not 
been either asserted or shown, as .al- 
ready mentioned, that no declaration 
was made within the period of time 
fixed for it. We,- therefore, . reject 
the lasti are also. : 


, 28. Consequently, we dismiss 
this appeal, but, in the circumstances 
of the case, we make no order as to 
costs. 

. Appeal. dismissed. 
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(From: AIR 1972 Madh Pra 86) 
K. K. MATHEW, P. K. GOSWAMI 
AND N, L. UNTWALIA, JJ. 

State Govt, of Madhya Pradesh, 
Appellant v. Ramnaresh Swamy and 
another, Respondents. 


Civil Appeal No. 1830 of 1972, 
D/- 4-12-1975. 
(A) M. P. Minor Minerals Rules 


(1961), Rule 6 (1), Appendix Form I 
—— Application for minor minerals — 
Respondent No. 2 mentioning in 
Column 6 of Para 3 “limestone for 
burning” by merely copying from 
1958 notification of Govt. of India ig- 
noring 1961 notification — Respon- 
dent No. 1 using expression “lime- 
stone used in kilns for manufacture 
of lime used as building material” 
in his application — Application of 
Respondent No. 2, held, could not be 
considered to be an application for 
quarrying limestone for burning as a 
minor mineral — The High Court, 
held rightly quashed the order of 
State Govt. granting lease to Respon- 
dent No, 2. AIR 1972 Madh Pra 86, 
Affirmed. AIR 1975 SC 991, Distin- 


guished, (Para 2) 
Cases Referred: Chronological Paras 
AIR 1975 SC 991 = 1975 UJ (SC) 
129 | 2 
(1970) Misc. Petn, No. 3 of 1968, D/- 
2-9-1970 (Madh Pra) 1, 2 
Mr, Ram Panjwani, Dy. Adv. 


Genl. (M. P.), (Mr. H. S. Parihar, Ad- 
vocate with him), for Appellant; Mr. 
G. L. Sanghi, Sr, Advocate, (M/s. P. 
V. Lele and A. G. Ratnaparkhi, Ad- 
vocates with him), (for No, 1) and Mr. 
S. K. Bisaria, Advocate, (for No. 2 (i)). 


Judgment of the Court was de- 
livered by 

UNTWALIA, J.:— The appellants 
in this appeal by special leave are 
the State Government of Madhya Pra- 
desh and their Director of Geology 
and Mining. Ramnaresh Swamy and 
H. P, Pathak are respondents I and 
2 respectively. Respondent No. 2 
made an application to the State Gov- 
ernment on May 13, 1966 for a quarry 
lease in respect of 33.63 acres of land 
for quarrying limestone for burning. 
His application was not disposed of 
within the time allowed by Rule E 
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(2) of the Madhya Pradesh Minor 
Minerals Rules, 1961 — hereinafter 
called the Rules, In the meantime, 
respondent No. 1 filed an application 
on January, 8, 1968 for grant of a 
quarry lease to him in respect of 
Khasra No. 346, area 1.31 acres in 
Mouza Amehta. This} land formed 
part of the large area in respect of 
which respondent No, 2 had applied 
for a quarry lease. His application 
also was not disposed jof in time by 
the officer concerned. Respondent 
No. 1 filed an appeal under the Rules 
before the State Government on July 
15, 1968. The appeal was transfer- 
red to the Board of Revenue for dis- 


posal, The Board ultimately remand- 
ed the case for reconsideration on 
merits. Respondent No. 2 had appli- 


ed to the State Government for re- 
view against the deemed rejection of 
his application for a quarry lease. On 
the 16th of June, 1969, the State 
Government reviewed jthe order and 
sanctioned the grant of lease to res- 
pondent No. 2 in respect of Khasra 
No. 346 area 1.31 acres for a period 
of 10 years. On the same date, res- 
pondent No. 1 filed lan application 
before the State Government for re- 
consideration and reviewing its order 
of the date. This application was dis- 
missed by the State Government by 
their order dated the [5th September, 
1970. Respondent no. 1 filed writ peti- 
tion (MP. No, 570/1970) in the Madhya 
Pradesh High Court and prayed for 
the quashing of the orders of the State 
Government dated the!16th June, 1969 
and 5-9-1970. The | High Court 
has quashed the earlier order and 
held the later order to be infructuous. 
It has expressed the view following its 
decision in Misc. Petn. No. 3 of 1968 
decided on 2-9-1970 (Madh. Pra.) 
(Gorelal Dubey v. State of Madhya 
Pradesh) that the application filed by 
respondent no. 2 and the grant of 
lease in his favour was not for a mi- 
nor mineral. The State has filed this 
appeal by special leave. 


2. In the appeal arising out 
of the aforesaid decision of the High 
Court in Gorelal Dubey’s case fol- 
lowing the decision of this Court in 
Smt. Rukmani Bai Gupta v. State 
Government of Madhya Pradesh, Bho- 
pal, AIR 1975 SC 991 we have held 
that the application iby Gorelal Du- 
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bey and the lease granted in his fa- 
vour was for a minor’ mineral be- 
cause in Column 6 of Paragraph 3 of 
the applicaticn, the applicant had 
Stated that he wanted to extract ime- 
stone as a minor mineral. Reading 
the said column with his statement in 
paragraph 1 we held that in subs-ance 
the application was for quarrying 
limestone for burning as a minor 
mineral as was the position in Ruk- 
mani Bai’s cese. But we are unable 
to hold so in this case. The applica- 
tion filed by respondent No. 2 nen- 
tioned in Column 6 of paragreph 3 
“limestone foz burning.” In this ap- 
plication the expression “limestone 
for burning” was merely copied from 
the 1958 notification of the Govern- 
ment of India completely ignoring the 
1961 notification, On the other hand, 
respondent No. 1 had used the ex- 
pression “limestone used in kilns for 
manufacture of lime used as buiding 
material.” in column 6 of paragraph 3 
of the application. On the facts of 
this case, therefore, we do not feel 
persuaded to interfere with the judg- 
ment and orcer of the High Court. 
We accordingly dismiss the appeal 
but make no order as to costs. - 
Appeal dismissed. 
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o (From: Patna)* 
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Rohtas Industries Lid. and an- 
other, Appellents v. Rohtas Industries 
Staff Union and others, Respondents. 


Civil Appeals Nos. 1727-1726 of 
1968, D/- 18-22-1975. 

(A) Constitution of India, Art 227 
— Arbitrator functioning under Sec. 
10A of Indusirial Disputes Act is a 
statutory Tribunal — Award — Ap- 
parent error of law — Award cen be 


set aside. (Industrial Disputes Act 
(1947), Section 10A (as amended in 
1964)). 


The arbitrator under Sec. 1CA of 
of the Industrial Disputes Act, (as am- 


*M. J. C. Nos. 475 and 478 of 195 
D/- 2-5-1962—Pat.) 
Secret A 


LS/LS/E581/75/GGM ` 


Rohtas Industries v. Its Union 


AIR 1963 SC 874, Foll. 


ril to human rights. 
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ended in 1964) has power to bind 
even those who are not parties to 
the reference or agreement and the 
whole exercise under Section 10A as 
well as the source of the force of the 
award on publication derives from 
the statute. It is legitimate to regard 
such an arbitrator as part of the 
methodology of the sovereign’s dis- 
pensation of justice, thus falling with- 
in the rainbow of statutory tribunals 
amenable to judicial review. An 
award under Section 10A is not only 
not invulnerable but more sensitive- 
ly susceptible to the writ lancet be- 


. ing a quasi-statutory body’s decision. 


Admittedly, such an award can be up- 
set if an apparent error of law stains 
its face. The distinction, in this area, 
between a private award and one 
under Section 10A is fine. but real. 


(Paras 11 and 12) 


(B) Constitution of India, Article 
226 — Power of High Court — Na- 
ture of — Writ can affect private in- 
dividual — Alternative remedy not 


an absolute bar. 


The expansive and extraordinary 
power of the High Courts under Arti- 
cle 226 is as wide as the amplitude of 
the language used indicates and so 


can affect any person — even a pri- 
vate individual — and be available 
for any (other) purpose — even one 


for which another remedy may exist. 
The amendment to Art. 226 in 1963 
inserting Art. 226 (1A) reiterates the 
targets of the writ power as inclusive 
of any person by the expressive re- 
ference to ‘the residence of such per- 
son’. The Supreme Court has spelt 
out wise and clear restraints on the 
use of this extraordinary remedy and 
High Courts will not go beyond those 
wholesome inhibitions except where 
the monstrosity of the situation or 
other exceptional circumstances cry 
for timely judicial interdict or man- 
date. The mentor of law is justice 
and a potent drug should be judici- 
ously administered. Speaking in cri- 
tical retrospect and portentous pros- 
pect, the writ power has, by and 
large, been the people’s sentinel on 
the aui vive and to cut back on or 
liquidate that power may cast a pe- 


(Para 9). 
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(C) Precedents — Orders of 
Statutory Fribunal — Judicial review 
-— English Law — Persuasive value. 


English law is not binding on the 
Supreme Court, but the jurisprudence 
of judicial review in this branch is 
substantially common for Indian and 
Anglo-American systems and so Hals- 
bury has considerable persuasive va- 
lue. The wider emergence of com- 
mon canons of judicial review is a 
welcome trend towards a one-world 
public law. - (Para 13) 


(D) Constitution of India, Article 
223 — Error of law apparent — 
Award by arbitrator under Section 
10A of the Industrial Disputes Act — 
Ilegal strike by workers —- Loss of 
profit — Whether compensation is to 
be awarded involves question of law. 


In order to determine whether an 
award by the arbitrator under Sec- 
tion 10A of the Industrial Disputes 
Act suffers from errors of law ap- 
parent on the face of it, what is im- 
portant is a question of law arising 
on the face of the facts found and its 
resolution ex facie or sub silentio. 
The arbitrator may not state the law 
as such. Even then such cute silence 
confers no greater or subtler immu- 
nity on the award than plain speech. 
The need for a speaking order, where 
considerable numbers are affected in 
their substantial rights, may well be 
a facet of natural justice or fair pro- 
cedure. If erroneous law is found as 
the necessary buckle between the 
facts found and the conclusions re- 
corded, the award bears its condem- 
nation on its bosom. A minimal 
judicialisation by statement, laconic 
or lengthy, of the essential law that 
. guides the decision, is not only rea- 
sonable and desirable but has, over 
the ages, been observed by arbitrators 
and guasi-judicial tribunals as a norm 
of processual justice. AIR 1967 SC 
378, (1969) 1 SCWR 66, AIR 1967 SC 
261, AIR 1923 PC 66, (1857) 3 CB 
(NS) 189. (1944) 1 KB 566. Ref. 


(Para 16) ` 


Determination by the arbitrator 
as to whether illegal strike by 
workers causing loss of profit.is a de- 
lict justifying award of damages in- 
volves a question of law. (Para 17) 

(E) Industrial Disputes Act (1947), 
Ss, 2 (k), 10A, 24 and 26 — Megal 


Eanan 
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strike by workmen — Award grant- 
ing compensation to employer for 
less of business through illegal strike 
= Award is legal — Such compen- 


sation is not a dispute. | 


Since the Industrial Disputes Act 
which creates rights and remedies 
has to be considered as one homoge- 
nous whole, it has to be regarded 
uno flatu, in one breath,| as it were. 
On this doctrinal basis, the remedy 
fcr the illegal strike (a concept which 
is the creature uot of the common 
law but of Sec. 24 of the Act) has 
tc be sought exclusively| in Sec. 26 
of the Act. The claim for compensa- 
tisn and the award thereof in arbi- 
tral proceedings is invalid| on its face. 
Such a compensation for loss of busi- 
ness is not a dispute or difference be- 
tween employers and workmen ‘which 
is connected with the employment or 
non-employment or the terms of em- 
ployment or with the canditions of 
labour, of any person; AIR 1975 SC 

238, Foll. 1897 AC 615. AIR 1949 
FIZ 111, Ref. (Para 29) 
Cases Referred: Chronological Paras 
AIR 1975 SC 2238 = 1975 Lab I€ 
1651 28 
(1969) 1 SCWR 66 13 
AIR 1967 SC 361 = (1967) r SCR 
3 


739 l 
AIR 1967 SC 378 = (1967) 1 SCR 633 
13 

AIR 1963 SC 874 = 1963 Supp (1) 
DCR 625 | 10 


AIR 1949 FC 111 = (1949) 1 Lab LJ 


245 | 30 
(1944) 1 KB 566 = 113 LJ KB 567 
15 

1925 AC 700 = 94 LJ Ch 347 19, 22 
AIR 1923 PC 66 = £0 Ind App 324 
14 

1901 AC 495 | 19 
1698 AC r = 67 LJQB 14 19 


1897 AC 615 = 66 LJQB 672 28 
1692 AC 25 = 61 LJ QB 295 19, 20 
(1857) 3 CB (NS) 189 = 140 ER 712 


14 
109 ER 1001 
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(M/s. S. P. Maheshwari and Suresh 
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pellants in both the Appeals: Mr. B. 
C. Ghose. Sr. Advocate, (M/s. S. S. 
Jauhar, D. N, Pandey, A! Sinha and 
D. P. Mukherjee, Advocates with 
him), (for No. 1) in Civil | Appeal No. 


41831) 1 B & Ad 347 = 
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1978 - 


1727 of £968 and (for Nos. 1-3) in 
Civil Appeal No, 1728 of 1968; Mr. D. 
P. Singh Sr. Advocate, (M/s. S. C. 
Agarwal and V. J, Francis Advocates 
with him), (for Nos, 7 and 8) in Civil 
Appeal No. 1727 and (for No. 4) in 
Civil Appeal No. 1728 of 1968. for 
Respondents. 


Judgment of the court was deli- 
vered bv 


KRISHNA IYER, J.:— We permit 
ourselves a few preliminary observa- 
tions disturbingly induced.by the not 
altogether untypical circumstances of 
these two appeals, before proceeding 
to state the facts, set out the submis- 
sions and decide the points. 


2. Industrial law in India has 
not fully lived up to the current chal- 
lenges of industrial life. both in the 
substantive norms or regulations bind- 
ing the three parties—the State, Mana- 
gement and Labour—and in the pro- 
cessual system which has baulked, by 
dawdling dysfunction, early finality 
and prompt remedy in a sensitive area 
where quick solution is of the very 
essence of real justice. The legislative 
and judicial processes have promises 
to keep if positive industrial peace, 
in tune with distributive economic 
justice and continuity of active pro- 
duction. were to be accomplished. 
The architects of these processes will, 
we hopefully expect, fabricate crea- 
tive changes in the system normative 
and adjectival. 


3. The two appeals before us, 
passported by special leave under 
Art. 136, relate to an industrial dis- 
pute with its roots in 1948. meander- 
ing along truce, union rivalry and 
the like, into strikes and settlements, 
the last of which led to an arbitra- 
tion award in 1959 which. in turn, 
prompted two writ petitions before 
the High Court. After a spell of a 
few years they ripened into a judg- 
ment. Appeals to this Court follow- 
ed and, after long gestation of six 
years for preparation of papers and a 
like period for the cases to be ready 
for final hearing or parturition, in all 
12 years after the grant of leave, 
they have now come up. By this cu- 
mulative lapse of time the generation 
of workers who struck work two de- 
cades ago have themselves all but re- 
tired, the representative Union itself 
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which sponsored the dispute has, the 
other side faintly states, ceased to 
command representative character, the 
Managements themselves have. out of 
many motives, disclaimed the in- 
tention to recover the huge sums 
award2d to them by the arbitrators 
and the only survival after death, as 
it were, is a die-hard litigation tied 
up to a few near-academic. but im- 
portant, legal points for adjudication 
by the highest Bench. On this ele- 
giac note we will enter the relevant 
area of facts and law since we must 


decide cases brought before us. how- 
ever stale the lis. 


4, At this stage we may men- 
tion our strong feelings that ‘where 
the superior courts, after hearing 
full arguments, are clearly inclined 
to affirm the judgment under ap- 
peal for substantially similar rea- 
sons as have weighed with the lower 
Court. there is no need to give lengthy 
reasons for dismissing the appeal. 
Brevity, except in special cases, may 
well fill the bill where the fate is 
dismissal. On this score we are dis- 
posed to make short shrift of the ap- 
peals with stating but the necessary 
facts and focusing on the larger legal 
facets. Nevertheless, the significance 
and plurality of the points pressed 
have defeated condensation. 

5. The facts: 

Two connected managements of 
industries in the same locality, 
who figure as appellants before us, 
had a running industrial dispute with 
their workers, which has had a long 
history moving in a zigzag course 
and sicklied over by alleged interne- 
cine trade-union strife. There were 
two trade unions which were perhaps 
of competitive strength and enjoy- 
ing recognition. One of them, the 
Rohtas Industries Mazdoor Sangh (for 
short, the Mazdoor Sangh) was the 
representative union during the rele- 
vant period while the other, the Roh- 
tas Incustries Seva Sangh (for bre- 
vity, the Seva Sangh) is not a party 
before this Court and so we are not 
concerned with it except for the pur- 
pose of noticing its presence in the 
settlement of the dispute which starts 
the story so far as the litigation is 
concerned. There was a strike in the 
Industry (for our purposes this ex- 
pression embraces both the appel- 
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lants) which came to an end by vir- 
tue of a memorandum of agreement 
dated October 2, 1957, to which not 
merely the management but also the 
two registered unions afore-mention-~ 
ed and the two un-registered unions 
which had a lesser following, were 
party. The terms of the said agree- 
_ment provided inter alia that 


‘The employees’ claim for wages 
and salaries for the period of strike 
and the company’s claim for compen- 
sation for losses due to strike shall 
be submitted for arbitration of Shri 
J. N. Majumdar and Shri. R. C. Mit- 
ter, Ex-High Court Judges and Ex- 
Members of the Labour Appellate 
Tribunal of India as joint arbitrators 
and their decisions on the two ques- 


tions shall be final and binding on- 
(Clause 7 of agree~: 


all the parties.” 
ment.) 
This agreement was admittedly arriv- 
ed at during conciliation proceedings 
contemplated by the Industrial Dis- 
putes Act, 1947 (for short, the Act) 
and the reference to arbitration 
spelt out in Clause 7 directly and ad- 
mittedly fell under Section 10A of the 
Act. l 

6. It is apparent that the arbi- 
trators were seized of two questions: 
(a) the claim of the workers for wa- 
ges for the period of strike; and (b) 
the claim of the management for 


compensation for its losses flowing 
from the strike. The Board of arbi- 
trators, two retired Judges of the 


Calcutta High Court — held exten- 
sive hearings spread over a year and 
a half, made a lengthy award mar- 
shalling the evidence, adducing the 
reasons, discussing the law and re- 
cording its decision on the two vital 
issues. At the end of the detailed and 
reasoned record of conclusions, the 
award runs thus: 


“Our award accordingly is:— 

(1) That the workmen participat- 
ing in the strike are not entitled to 
wages and salaries for the period of 
the strike. 


(2) That the company do recover 
from the workmen participating in 
the strike, compensation assessed at 
_ Rs. 80,000 (rupees eighty thousand). 

(3) That the workmen jointly and 
severally do pay to the company one 


eighth of the total costs of the- arbi- 


| 


ALR. 


tration. In default of payment the 
company will be at liberty to recover 
the same in such manner as it thinks 


H 





` fit. Subject to this the | parties do 
bear their respective costs.” 
7. The workmen were depriv- 


ed of their wages during the period 
of the strike on the score! that it was 
an illegal strike. Both sides seem to 
have accepted this finding after an 
unsuccessful challenge in the High 
Court ‘and happily industrial peace is 
said to be prevailing currently. What 
did hurt the Mazdoor Sangh more and 
what the management did try to 
have and to hold as a bonanza was 
the second finding that the strikers. 
apart from forfeiting wages, do pay 
compensation in the huge sum of 
Rs. 6,90,000/- in one zase| and Rupees 
&),000/- in the other, fon the loss of 
profits suffered by the manufacturing 
business of the management, a pro- 
nouncement unusual even according 
to counsel for the appellant, although 
sustainable in law, according to him. 
For the workers this unique direction 
of industrial law is fraught with omi- 
nous consternation and dangerous de- 
triment. The Mazdoor Sangh chal- 
lenged the award as illegal and void 
by filing two writ pétitions but the 
High Court quashed that! part of the 
award which directed payment of 
compensation by the workers to the 
management and, as earlier pointed 
out, both sides have chosen to abide 
by the award in relation to the denial 


of wages during the strike period. 


8. The Main Points Urged: 


The short but important issue, 
which has projected some seri- 
aus questions of law, isl as to whe- 
ther the impugned part of the award 
tas been rightly voided by the High 
Court. We may as well formulate - 
them but highlight the lonly major 
submission that merits elose exami- 
ration, dealing with the rest with 
tarse sufficiency. In logical order, 
counsel for the appellant urged that 
(1) (a) an award under Section 10A 
cf the Act savours of a private arbi- 
tration and is not amenable to cor- 
rection under Art. 226 of the Consti- 
tution. (b) Even if there! be jurisdic- 
tion, a discretionary desistence from 


$ » $ è | . 
its exercise is wise, proper and in 


- consonance with the canons of res- 


traint this Court has set down. (2) 
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The award of compensation by the 
arbitrators suffers from no’ vice 
which can be regarded as a recognis- 
ed ground for the High Cout’s 
interference. (3) The view of -aw 
taken by the High Court on (i) 
the supposed flaw in the award kas- 
ed on ‘mixed motives” for the offead- 
ing strike; (ii) the exclusion of reme- 
dies other than under Section 2€ of 
the Act; and (iii) the implied imiu- 
nity from all legal proceedings 
against strikers allegedly arising from 
Section 18 of the Trade Unions act, 
1926 is wrong. A few other incidan- 
tal arguments have cropped up put 
the core contentions are what we 
have itemised above. 

9. (1) (a) & (b): 

The expansive and extraordimary 
power of the High Courts under 
Article 226 is as wide as the ém- 
plitude of the language used indicétes 
and so can affect any person—evern a 


private individual — and be available 
for any (other) purpose, even one for 


which another remedy may exist. The 
amendment to Art, 226 in 1963 insert- 
ing Art. 226 (1-A) reiterates the targets 
of the writ power as inclusive of any 
person by the expressive referenca to 
‘the residence of such person.’ But it 
is one thing to affirm the juris- 
diction, another to authorise its 
free exercise like a bull in a china 
shop. This Court has spelt out wise and 
clear restraints on the use of this 
extraordinary remedy and  4H.gh 
Courts will not go beyond those 
wholesome inhibitions except whare 
the monstrosity of the situation or 
other exceptional circumstances cry for 
timely judicial interdict or mandeéte. 
The mentor of law is justice ard‘a 
potent drug should be judiciously ad- 
ministered, Speaking in critical re- 
trospect and portentous prospect. -he 
writ power has, by and large, keen 
the people’s sentinel on the qui vive 
and to cut back on or liquidate hat 
power may cast a peril to human 
rights. We hold that the award here 
is nat beyond the legal reach of Arti- 
cle 226, although this power must he 
kept in severely judicious leash. 

' I0 Many rulings of the E‘gh 
Courts, pro and con, were cited be- 
fore us to show that an award urder 
Section 10A of the Act. ‘is insulated 
from interference under Art. 226 but 


-on the amendments to Section 


‘Suffice it to say, 
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we respectfully agree with the obser- 
vations of Gajendragadkar J., (as 
he then was) in Engineering Mazdoor 
Sabha, (1963) Supp 1 SCR 625 = (AIR 
1963 SC 874) which nail the argu- 
ment against the existence of juris- 


diction, The learned Judge clarified 
Wan 640 of SCR) = (at p. 881 of 


“Article 226 under which a writ 
of certiorari can be issued in an ap- 
propriate case, is, in a sense, wider 
than Art. 186. because the power 
conferred on the High Courts to issue 
certain writs is not conditioned or 
limited by the requirement that the 
Said writs can be issued only against 
the orders of Courts or Tribunals. 
Under Art. 226 (1) an appropriate 
writ can be issued to any person or 
authority. including in appropriate 
cases any Government, within the 
territories prescribed, Therefore even 
if the arbitrator appointed under 
Section 10A is not a Tribunal under 
Art. 136 in a proper case, a writ 
may lie against his award under Arti- 
cle 226.” (page 640) 

11, We agree that the position 
of an arbitrator under Section 10A of 
the Act (as it then stood) vis a vis 
Art. 227 might have been different. 
Today, however, such an arbitrator 
has power to bind even those who 
are not parties to the reference or 
agreement and the whole exercise 
under Section 10A as well as the 
source of the force of the award on 
publication derives from the statute. It 
is legitimate to regard such an arbi- 
trator now as part of the methodo-| 


logy of the sovereign’s dispensation ofi 
justice, thus falling within the rain- 
bow of statutory tribunals amenable 
to judicial review. This observation 
made en passant by us is induced by 
the discussion at the bar and turns 
10A 
and cognate provisions like Section 23, 
by Act XXXVI of 1964. 


12. Should the Court invoke 
this high prerogative under Art. 226 
in the present case? That depends. 
We will examine the grounds on 
which the High Court has. in the 
present case, excised a portion of the 
award as illegal, keeping in mind the 
settled rules governing judicial re- 
view of private arbitrators awards. 
an award under - 
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Section 10A ‘is not only not invulner- 
able but more sensitively susceptible 
to the writ lancet being a quasi-sta- 
tutory body’s decision, Admittedly, 
such an award can be upset if an ap- 
parent error of law stains its face. 
The distinction, in this area, between 
a private award and one under Sec- 
tion 10A is fine, but real. However 
it makes ‘slight practical difference in 
the present case, in other cases it 
may. The further grounds for inva- 
lidating an award need not be con- 
sidered as enough unto the day is the 
evil thereof. 


Thus, we arrive at a conside- 
ration of the appellant’s second sub- 
mission, perhaps the most significant 
in the case, that the High Court had 
no legitimate justification to jettison 
the compensation portion of the 
‘award. Even here, we may state 
that counsel for the appellants, right 
at the outset, mollified possible judi- 
cial apprehensions springing from 
striking workers being held liable for 
loss of management's profits during 
the strike period by the assurance 
that his clients were inclined to aban- 
don realisation of the entire compen- 
sation, even if this Court upheld 
that part of the award in reversal of 
the judgment of the High Court — a 
generous realism. He fought a battle 
for principle, not pecunia. We record 
this welcome fact and proceed on 
that footing. 


13. The relevant law which is 
beyond controversy now has been 
clearly stated in Halsbury’s Laws of 
England thus: 


“Error of law on the face of 
award: An arbitrator's award may 
be set aside for error of law appear- 
ing on the face of it, though the 
jurisdiction is not lightly to be exer- 
cised......... The jurisdiction is one 
that exists at common law indepen- 
dently of statute. In order to be a 
ground for setting aside the award, 
an error in law on the face of the 
sward must be such that there can 
be found in the award, or in a docu- 
ment actually incorporated with it, 
some legal proposition which is the 
basis of the award and which is er- 
roneous. 


ene where the question referred for 
arbitration is a question of construc- 
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tion, which is, generally, speaking, a 
question of law, the arbitrator’s deci- 
sion cannot be set aside only because 
the court would itself haye come to a 
different conclusion; but lif it appears 
on the face of the award that the 
arbitrator has proceeded| illegally, as 
for instance, by deciding! on evidence 
which was not admissible, or on prin- 
ciples of construction which the law 
does not countenance, there is error 


in law which may be | ground for 
setting aside the award. 
(Para 623, p.| 334, Vol. 2, 





Fourth Edn.) 


We adopt this as sound statement of 
the law. Not that English law binds 
us but that the jurrisprudence of 
judicial review in this branch is sub- 
stantially common for | Indian and 
Anglo-American systems and so Hals- 
bury has considerable persuasive va- 
lue, The wider emergence of com- 
mon canons of judicial review is a 
welcome trend towards |a one-world 
public law. Indeed, this Court has 
relied on the leading English deci- 
Sions in several cases. We may con- 
tent ourselves with adverting to Bun- 
go Steel Furniture, (1967) 1 SCR 633= 
(AIR 1967 SC 378) and to the unre- 
ported decision Babu Ram, C. A. No. 
107 of 1966 decided on 5-12-1968 
(SC)=reported in (1969)|1 SCWR 66. 
In simple terms, the Court has to ask 
itself whether the arbitrator has not 
tied himself down to an obviously un- 
sound legal proposition in reaching his 
verdict as appears irom the face of 
the award. Bhargava |J., speaking 
for the majority, in Bungo Steel 
stated the law: | 


“It is now a wall-settled princi- 
ple that if an arbitrator, in deciding 
a dispute before him, does not record 
his reasons and does not indicate the 
principles of law on which he has 
proceeded, the award is not on that 
account vitiated. It is| only when 
the arbitrator proceeds to give his 
reasons or to lay down (principles on 
which he has arrived at his decisions 
that the Court is competent to exa- 
mine whether he has proceeded con- 
trary to law and is entitled to inter- 
fere if such error in law is apparent 
on the face of the award itself.” 

(p. 640-641) 


In Bharat Barrel & Drum Mfg. Co., 
AIR 1967 SC 361 dealing with a pri- 
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vate award and the conditions neres- 
sary for exercise of writ jurisdiction 
to correct an error of law apparent 
on the record, did not lay down the 
law differently irom waal we tave 
delineated. 


14. In one of the leading 
English cases Champsey Bhara & Co., 
50 Ind App 324 = (AIR 1923 PC 66) 
followed in India, Lord Dunedin de- 
fined ‘error of law on the face of 
the award’ as ‘where the question of 
law necessarily arises on the face of 
the award or upon some paper accom- 
panying and forming part of the 
award’ and said that then only the 
error of law therein would warrant 
judicial correction. The law Lord 
expressed himself. ducently when he 
stated: 


“An error in law on the face of 
the award means, in their Lordships’ 
view, that you can find in the award 
naan some legal proposition which is 
the basis of the award and which yeu 
can then say is erroneous.’ 


Williams J., in the case of Hodgkinsons 
v. Feraie, (1857) 3 CB (NS) 189 hit 
the nail on the head by. using the 
telling test as firmly established, wiz., 
‘where the question of law necessarily 
arises on the face of the award’, In 
this view the enquiry by the Ccurt 
before venturing to interfere is to as- 
certain whether an erroneous legal 
proposition is the. basis of the award. 
Nay, still less. Does a question of 
law (not even a proposition of law) 
necessarily arise on the award follow- 
ed. by a-flawsome finding explicit or 
visibly implicit? Then the Court can 
correct. 


- I5. Tucker J., in James Clark, 
(1944) 1 KB 566 formulates the Law 
to mean that if tbe award were 
founded on a finding which admits of 
only one proposition of . law as its 
foundation and that law is erroneous 
on its face, the Court has the power 
and, therefore, the duty to set right. 
While the Judge cannot explore, by 
chasing subterranean routes or ferret 
out by delving’ deep what lies buried 
in the unspoken cerebration of the 
arbitrator and interfere with the 
award on the discovery-of an error of 
law by such adventure, itis within his 
purview to look closely .at the face 
of the award to discern the law on 
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speaking order, 


‘legal nexus between the 
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which the arbitrator has acted if it is 
transparent, even transluscent but 
lingering between the lines or mere- 
ty wearing a verbal veil. If by. such 
an intelligent inspection of the mien 
of the award — which is an index of 
the mind of the author — an error cf 
law forming the basis of the verdict 
is directly disclosed, the decision is 
liable to judicial. demolition. In 
James Clark, the issue was posed with - 
considerable clarity and nicety. If, 
at its face value, the award appears 
to be based on an erroneous finding 
of law alone, it must fail, The clin- 
cher is that the factual conclusion in- 
volving a legal question must neces- 
sarily be wrong “in point of law. 
Even though the award contains no 
statement of the legal proposition, if 


the facts found raise ‘a clear point cof 
law which is erroneous on the face of 
it, the Court may rightly hold that 
an error of law on the face of the 
award exists and invalidates, 

16. Let us put the proposition 
more expressively and explicitly. 
What is important is a question of law 
arising on the face of the facts found 
and its resolution ex facie or sub 
silentio. The arbitrator. may noti ' 


State the law as such. Even then 


such cute silence confers no greater 
or subtler immunity on the award 
than plain speech. The need for a 
where considerable 
numbers are affected , in their subs- 
tantial rights, may. well be a facet of 
natural justice or fair procedure, al- 
though, in this case, we do not have 
to go sc far. If, as here, you find an 
erroneous law as the necessary buckle 
between the facts found and the con- 
clusions recorded, the award bears its 
condemnation on its bosom, Not a 
reference in a narrative but a clear 
facts and 
the finding. The law sets no premium 
on juggling with drafting the award 
or hiding the legal error by blanking 
out. The inscrutable face of the 
sphinx has no better title to invulne- 
rability than a. speaking face which = 
is a candid index of the mind. We 
may, by way -of aside, express hope- 
fully the view’that’a minimal judicia- 
lisation by “statement, laconic or 
lengthy, of the essential law that 
guides the decision, is not only rea- 
sonable and desirable but has, over 
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the ages, been observed by arbitra- 
‘tors and quasi-judicial tribunals as a 
norm of processual justice, We do 
'not dilate on this part of the argu- 
ment as we are satisfied that be the 
test the deeply embedded rules ‘to 
issue certiorari or the traditional 
grounds to set aside an arbitration 
award ‘thin partition do their bounds 
divide’ on the facts and circumstan- 
ces of the present case. 

17. The decisive question now 
comes to the fore. Did the arbitra- 
tors commit an error of law on the 
face of the award in the expanded 
sense we have explained? The basic 
facts found by the arbitrators are be- 
yond dispute and admit of a brief 
statement, We summarise the fact 
situation succinctly and fairly when 
we state that according to the arbi- 
trators, the strike in question was in 
violation of Section 24 of the Act 
and therefore illegal, This illegal 
strike animated by inter-union power 
struggle, inflicted losses on the 
management by forced closure. The 
loss flowing from the strike was liable 
to be recompensed by award of 
damages. In this chain of reasoning 
-Jis necessarily involved the question of 
-llaw as to whether an illegal strike 
-leausing loss of profit is a delict justi- 
fying award of damages. The arbitra- 
tors held, yes. We hold thisto be an 
unhappy error of law — loudly 
obtrusive on the face of the award. 
We may as well set out, for the 
sake of assurance, the simple steps in 
the logic of the arbitrators best ex~ 
pressed in their own words which 
we excerpt: 


(a) It is argued that strike is a 
legitimate weapon in the hands of 
workmen for redressal of their griev~- 
ances and if they are made liable 
for loss on account of strike then the 
basic idea of strike as a means for 
having the grievances redressed will 
be taken away. The fallacy in this 
argument is that it presupposes ‘the 
strike not to be illegal and wunjusti- 
fied. In the present case we found 
the strike to be otherwise. The 
workmen have got no right of getting 
their grievances redressed by re- 
sorting to illegal means which is an 
offence. 

(b) It has been argued that the 
claim for compensation is not an 


A.I. R. 
industrial dispute as defined in the 
Industrial Disputes Act. | Considering 


the issue of compensation in a water- 
tight compartment the argument 
might appear to be attractive. But; 
in Our opinion, in this case the claim 
for compensation by the company is 
a consequence flowing from an ad- 
mitted industrial dispute, which in 
this case is whether the strike was il- 
legal and/or unjustified and as 
against the condition of} service as 
laid down in the certified standing 
order on which point our finding has 
been against the workmen......” 


_ _18. The award of the Tribunal, 
in its totality, is quite prolix, the rea- 
sons stated in arguing out its con- 
clusions many and thus it is just to 
state that in the present case the 
arbitrators — two retired Judges of 
the Calcutta High Court — have 
made a sufficiently speaking award 
both on facts and on law. They have 
referred to the strike being illegal 
with specific. reference to: the provi- 
sions of the Act, but faulted themsel- 
ves in law by upholding a case for 
compensation as axiomatic, necessarily 
based on a rule of common law i. e., 
English common law. The rule of 
common law thus necessarily arising 
on the face of the award is a clear 
question of law. . 


19. What is this rule of com- 
mon law? Counsel for the appellants 
inevitably relied on the tort of ‘con- 
spiracy’ and referred us| to Moghul 
Steamship Co., 1892 AC/25: Allen v. 
Flood, 1898 AC 1; Quinn v. Leathem, 
1901 AC 495 and Sorrel v, Smith, 
1925 AC 700, These decisions of the 
English Courts are a response to the 
societal requirements of the industrial 
civilisation of the 19th Century Eng- 
land. Trade and Industry ‘on the 
laissez faire doctrine flourished and 
the law of torts was shaped to serve 
the economic interests of the trading 
and industrial community. Political 
philosophy and economic necessity of 
the dominant class animate legal 
theory. Naturally, the British law in 
this area protected business from the 
operations of a combination of men, 
including workers, in certain circums- 
tances. Whatever the merits of the 
norms, violation of which constituted 
‘conspiracy’ in English law, it is a pro- ` 
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blem for creative Indian jurisprudeace 
to consider, detached from anglophcnic 
inclination, how far a mere combina- 
tion of men working for furthering 
certain objectives can be prohibited 
as a tort, according to the Indian value 
system. Our Constitution guarantees 
_ the right to form associations, not for 
‘gregarious pleasure, but to fight 
effectively for the redressal of gle- 
vances, Our Constitution is sensitive 
to workers’ rights. Our story of free- 
dom and social emancipation led by 
the Father of the Nation has empby- 
ed, from the highest of motives, com- 
bined action to resist evil and to right 
wrong even if it meant loss of busiress 
profits for the liquor vendor, the kro- 
thel-keeper and the foreign-cloth 
dealer, Without expatiating on tkese 
seminal factors, we may observe that 
English history, political theory and 
life-style being different from Indian 
conditions replete with organised boy- 
cotts and mass satyagrahas, -we cannot 
incorporate English torts without any 
adaptation into Indian law. A tort 
transplant into a social] organism 15s 
as complex and careful an operation 
as a heart-transplant into an indivi- 
dual organism, law being life’s instru- 
mentality and rejection of exotics 3€- 
ing a natural tendency. Here, judzes 
are sociological surgeons. 


20. Let us examine ‘conspi- 
racy’ in the English Law of Torts to 
see if even there it is possible to hold 
that an illegal strike per se spells she 
wrong. We may state that till recently 
it could not be said with any certalnty 
that there was any such tort as ‘cons- 
piracy.’ Salmond thought that there 
was not (See Salmond-Law of Torts- 


p. 505, 15th Ed.). It is interesting that 


in that Edition of Salmond, Mogul 
1892 AC 25 is linked up by the learred 
author with a capitalist economy. Be 
that as it may, the common law of 
England today is more or less clear, 
home rumblings notwithstanding. 


. “A combination wilfully to do an 
act causing damage to a man in his 
trade or other interests is unlawiul 


and if damage in fact is caused is ac- 
tionable as a conspiracy. To tais 
there is.an exception where the de- 
fendants’ real and predominant pur- 
pose is to advance their own law72ul 
interests -in a matter in which they 
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a strike, albeit illegal, was 
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honestly believe that those interests 
would directly suffer if the action 
against the plaintiff was not taken. 
In truth, the Crofter case has made 
Section 1 of the Trade Disputes Act, 
1906, largely unnecessary, for there 


will now be few conspiracies arising 
out of trade disputes which are not 
protected at common law.” (pp. 508- 


509, 15th Edn., Sweet & Maxwell) 
(emphasis, ours). 


The essence of actionable conspiracy 
is best brought out by. Salmond; 


“The tort is unusual because it 
emphasises the purpose of the defen- 
dants rather than the results of their 
conduct.” (P. 513, 15th Edn., Sweet 
& Maxwell) (emphasis, ours) 


21. Even when there are mix- 
ed motives, ‘liability will depend on 
ascertaining which is the predomin- 
ant object or the true motive or the 
real purpose of the defendant, Mere 
combination or action, even if it þe 
by illegal strike, may be far away 
from a ‘conspiracy’ in the sense of 
the law because in all such cases, ex- 
cept in conceivably exceptional 
tances, the object or motive is to 
advance the workers’ interests or to ` 
steal a march over a rival union but 
never or rarely to destroy or damage 
the industry. It is difficult to fancy 
workers who live by working in the 
industry combining to kill the goose 
that lays the golden eggs. The in- 
evitable by-product of combination 
for cessation of work may be loss to 
the management but the obvious in- 
tendment of such a collective bargain- 
ing strategy is to force the employer 
to accept the demand of the workers | 
for betterment of their lot or redres- 
sal of injustice, not to inflict damage 
on the boss. In short, it is far too 
recondite for an employer to urge that 
motivat- 
ed by destruction of the industry. 
A scorched earth policy may, in ceri- 
tical times of a war, be reluctantly 
adopted by a people, but such an im- 
puted motive is largely imaginary in 
strike situations. However, we are 
clear in our minds that if some indi- 
viduals destroy the plant or damage 
the machinery wilfully to cause loss 
to the employer, such individuals will 


ins- ` 
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be liable for the injury sc caused. 
Sabotage is no weapon in workers’ 
legal armoury. 


22. The leading case of Sorrel 
v. Smith, 1925 AC 700 emphasizes 
that a combination of two or more 
persons for the purpose of. injuring a 
man in his trade is unlawful and, if 
it results in damage to him, is ac- 
tionable. The real purpose of the 
combination is the crucial test be- 
tween innocence and injury. It may 
well be that even where there is an 
offending object, it may be difficult 
for a court to hold that there is a 
tort if one may read into the facts 
an equal anxiety for the defendants 
to promote their success which pro- 
duces the plaintiff’s extinction. There 
is a penumbral region, as Lord Sum- 
ner pointed out in Sorrel: 


"How any definite line is to be 
drawn between acts, whose real pur- 
pose is to advance the defendant’s in- 
terests, and acts, whose real purpose 
is to injure the plaintiff in his trade, 
is a thing which I feel at present be- 
yond my power.” 


23. It is absolutely plain that 
the tort of conspiracy necessarily in- 


volves advertence to and affirmation 
of the object of the combination be- 
ing the infliction of damage or dis- 
traction on the plaintiff, The strike 
may be illegal but if the object is to 
bring the employer to terms with 
the employees or to bully the rival 
trade union into submission, there 
cannot be an actionable combination 
in tort. In the present case, it is un- 
fortunate that the arbitrators simply 
did not investigate or pass upon the 
object of the strike. If the strike is 
ilegal, the tort of conspiracy is made 
out, appears to be the proposition of 
law writ tersely into the award, On 
the other hand, it is freely conceded 


by counsel for the appellant that the . 


object was inter-union rivalry, There 
is thus a clear lapse in the law on 
the part of the arbitrators manifest 
on the face of the award. 


24. We have earlier referred 
to- the need for a fresh look at con- 
spiracy as a tort 
borrow the elements of English law 
and apply them to Indian law. It is 
as well that we notice that even in 
England considerable criticism is 


aum 


when we bodily 
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mounting on the confused state of 
the law of conspiracy. | J. T. Came- 
ron has argued (in 1965 Vo. 28 Mo- 
dern Law Review p. 448) that 


“experience has already shown 
that conspiracy is a hydra perfectly 
capable of growing two | heads to re- 
place an amputated one, and the 
authorities contain material which 
could be used to impose liability in 
very wide and varied circumstances. 
It is time, therefore, to|consider what 
form legislation should take, and te - 


urge that the proper answer is to re- 
move the tort of conspiracy from 
the law altogether, and with it the 
Rookes v. Barnard version of intimi- 
dation, and to put in its place a aif-. 
ferent basis of liability: 


(CONSPIRACY AND INTIMIDA- 
TION: An  Anti-Metaphysical ` Åp- 
proach) 


The author complains that the funda- 
mental basis is unsatisfactory and un- 
certain and demands that a complete 
re-writing of the principles on which 
the tort of conspiracy land intimica- 
tion is necessary. | 


25. _ We may as | well suggest 
that, to silence possible | mischief flow- 
mg from the confused istate of the 
law and remembering how dangerous 
it would be if long, protracted, but 
technically illegal strikes were to be 
followed by claims by managements 
for compensation for loss of profits, a 
legislative reform and re-statement of 
the law were undertaken at a time 
when the State is anxious for ingus- 
trial harmony consistent with workers’ 
welfare. This rather longish discus- 
sion has become necessary because 
the problem is serious and sensitive 
and the law is somewhat slippery even 
in England. We are convinced that 
the award is bad because the error cf 
law is patent. 


. 26. The High Court has touch- 
ed upon another fatal/ frailty in the 
tenability of the award of compensa- 
tion for the loss of profits flowing 
from the illegal strike. We express 
our concurrence with the High Court 
that the sole and whole foundation | 
of the award of compensation by the 
arbitrators ignoring the casual refer- 
rence to an ulterior motive of inter- 
union rivalry, is squarely the illega- 
lity of the strike. = workers went 
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on. strike claiming payment of bonus 
as crystallized by the earlier settl:- 
ment (D/- 2-10-1957). There thus 
arose an industrial dispute within 
Section 2 (k) of the Act. Since con- 
ciliation proceedings were pendiag 
the strike was ipso jure illegal (Se=- 
tions 23 and 24). The consequence, 
near or remote, of this combined css- 
sation of work caused loss to ‘fhe 
management, Therefore the strikers 
were liable in damages to make gcad 


the loss. Such is the logic of the 
award. — 
27. It is common case that 


the demands covered by the strike 


and the wages during the period of - 


the strike constitute an industrial dis- 
pute within the sense of Section 2 (), 
of the Act. Section 23, read w-th 
Section 24, it is agreed by both sid=s, 
make the ‘strike in question illegal. 
An “illegal strike’ is a creation of 
the Act: As we have pointed cut 
earlier, the compensation claimed ard 
awarded is a direct reparation for the 
loss of profits of the employer caus- 
ed by the illegal strike. If so, it is 
contended by the respondents, the re- 
medy for the illegal strike and ics 
fall out has to be sought within the 
statute and not de hors it If this 
stand of the workers is right, the re- 
medy indicated in Section 26 of tte 
Act, viz., prosecution for starting and 
continuing an illegal strike, is the 
designated statutory remedy. lo 
other relief outside the Act can ke 
claimed on  gpeneral principles af 
jurisprudence. The result is that tte 
relief of compensation by proceedings 
in arbitration. is contrary to law azd 
bad. 


28. The Premier Automobi_es 
Case, Civil Appeal No. 922 of 1973 


decided on 26-8-1975 = (reported in. 


AIR 1975 SC 2238) settles. the legal 
issue involved in the above argumen. 
The Industrial Disputes Act is a com- 
prehensive and self-contained Cace 
so far as it speaks and the enforce- 
ment of rights created thereby can 
‘only be through the procedure led 
down therein, Neither the civil court 
nor any other Tribunal or body can 
award relief. Untwalia J., speaking 
for an unanimous court, has, in Pre- 
mier Automobiles observed: 


“The object of the Act, as its pre- 
amble indicates, is to make provisim 
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for the investigation ‘and settlement . 
of industrial. disputes, - which means 
adjudication of such disputes also. 
The Act envisages collective bargain- 
ing, contracts betweén Union repre- 
senting the workmen and the 
management, a matter which is out- 
side the realm of the common law or 
the Indian law of Contract.” 


After sketching the scheme of the 
ra the learned Judge stated the law 
tnus: 


aren the Civil Court will have 
no jurisdiction to try and adjudicate 
upon an industrial dispute if it con- 
cerned enforcement of certain right or 
liability created only under the Act.” 

x x X o X X 

“In Doe v. Bridges 1831-1 B & 
Ad 847 at p. 859 are the famous and 
oftquoted words of Lord Tenterden, 
C, J., saying: 

“where an Act eea an obliga- 
tion and enforces the performance in 
a specified manner, we take it to be 
a general rule that performance can- 
not be enforced in any other.” 


Barraclough v. Brown, 1897 AC 615 
decided by the House of Lords is tel- 
ling, particularly Lord Watson’s state- 

ment of the law at p. 622: i 


“The right and the remedy are 
given uno flatu and one cannot be 
dissociated from the other.” 


In short,. the enforcement of a right 
or obligation under the Act, must be 
by a remedy provided uno flatu in 
the statute. To sum up, in the language 
of the Premier Automobiles Ltd.: 


“If the industrial dispute relates 
to the enforcement of a right or an 
obligation created under the Act, 
then the only remedy available to 
the suitor is to get an adjudication 
under the Act.” 


29, Since the Act which crea- 
tes rights and remedies has to be con- 
sidered as one homogenous whole, it 
has to be regarded uno flatu, in one 
breath, as it were. On this doctrinal 
basis, the remedy for the illegal 
strike (a concept which is the crea- 
ture not of the common law but of 
Section 24 of the Act) has to be 
sought exclusively. in Section 26 of 
the Act. The claim for compensation 
and the award thereof in arbitral pro- 
ceedings is invalid on its face—‘on its 
face’ we say because this jurisdictional 
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| point has been considered by the arbi- 
trators and decided by committing an 
ex facie legal error. 


30. It was argued, and with 
force in our view, that the question of 
compensation by workers to the 
management was wholly extraneous 
to the Act and therefore, outside the 
jurisdiction of a voluntary reference 
of industrial dispute under S. 10-A. 
While we are not called upon to pro- 
nounce conclusively on the conten- 
tion, since we have expressed our 
concurrence with the High Court on 
other grounds, we rest content with 
briefly sketching the reasoning and 
its apparent tenability. The scheme 
of the Act, if we may silhouette it, is 
to codify the law bearing on industrial 
dispute. The jurisdictional essense of 
proceedings under the Act is the pre- 
sence of an ‘industrial dispute’, Stri- 
kes and lock-outs stem {from such 
disputes. The machinery for settle- 
ment of such disputes at various sta- 
ges is provided for by the Act. The 
statutory imprimatur is given toe 
settlement and awards, and norms of 
discipline during the pendency of 
proceedings are set down in the Act. 
The proscriptions stipulated, as for 
example the prohibition of a strike, 
are followed by penalties, if breached. 
Summary procedures for adjudication 
as to whether conditions of service 
etc., of employees have been changed 
during the pendency of proceedings, 
special provision for recovery of 
money due to workers from emplo- 
yers and other related regulations, 
are also written into the Act, Against 
this backdrop, we have to see whe- 
ther a claim by an employer from 
his workmen of compensation conse- 
quent on any conduct of theirs, comes 
within the purview of the Act. Suffice 
it to say that a reference to arbitra- 
tion under Section 10A is- restricted 


to existing or apprehended industrial: 


disputes, Be it noted that we are 
not concerned with a private arbitra- 
tion. but a statutory one governed by 
the Industrial Disputes Act, deriving 
its validity, enforceability and protec- 
tive mantle during the pendency of 
the proceedings, from Section 10A. 
No industrial dispute, no valid arbi- 
tral reference. Once we grasp this 
truth, the rest of the logic is simple. 
What is the industrial dispute in the 
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present case? -Everything that over- 
flows such disputes spills into areas 


where the arbitrator deriving autho- 
rity under Section 10A has no juris- 
diction. The consent of the parties 
cannot create arbitral jurisdiction 
under the Act, In this perspective, 
the claim for compensation can be a 
lawful subject for arbitration only if 
it can be accommodated by the defi- 
nition of ‘industrial dispute’ in Sec- 
tion 2 (k). Undoubtedly this expres- 
sion must receive a wide connotation, 
calculated as it is to produce indus- 
trial peace. Indeed, the legislation sub- 
stitutes for free bargaihing between 
the parties a binding! award; but 
what disputes or differences fall 
within the scope cf the Act? This 
matter fell for the consideration of 
the Federal Court in Western India 
Automobile Association, (1949) 1 Lab 
LJ 245 = (AIR 1949 FC 111). With- 
out launching on a long. discussion, we 


may state that compensation for loss 


of business is not a dispute or differ- 
ence between employers and work- 
men ‘which is connected  with_ the 
employment or non-employment or 
the terms of employment or with the 


conditions of labour, of any person’, 
We are unable to imagine a tort lia- 
bility or compensation claim based on 
loss of business being regarded as an 
industrial dispute as defined in the 
Act, having regard to | the language 
used, the setting and purpose of the 
statute and the industrial flavour of 


the dispute as one | between the 
management and w rorkmen, 

31. In this context, we are 
strengthened in our conclusion by 


the provisions of Section 33C which 
provide for speedy | recovery of 
money due to a workman from an 


employer under a settlement or an 


award, but not for the converse case 
of money due to an employer from 
workmen, There is no! provision in 
the Act which contemplates a claim 
for money by an employer from the 
workmen. And indeed, it may bea 
little startling tc find "such a provi- 
sion, having regard to) workmen be- 
ing the weaker section and Part IV of. : 


the Constitution being loaded in their 
favour, The new light shed by the 
benign clauses of Part IV must illu- 
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mine even pre-Independence | staiutes 
in the interpretative process. As yet, 
and hopefully, claims by employers 


against workmen on grounds of tor-- 


tious liability have not found a pace 
in the pharmacopoea of Indian Intus- 
trial Law. However, as earlier szat- 
ed, we do not pronounce finally as it 
is not necessary. 

32. There was argument at 
the Bar. that the High Court was m 
error in relying on Section 18 of the 
Trade Unions Act, 1926 to rebuff ihe 
claim for compensation, We lave 
listened to the arguments of Shr- B. 
C. Ghosh in support of the view of 
the High Court, understood on a wi- 
der basis. Nevertheless, we do not 
wish to rest our judgment on chat 
ground, Counsel for the appellants 
cited some decisions to show that an 
award falling outside the orbit of the 
Indian Arbitration Act can be enfo-c- 
ed by action in court. We di C 
think the problem so posed arises in 
the instant case. 

33. We dismiss the appeal but, 
in the circumstances, there will be no 


order as to costs. oe 
Appeal dismissed. 
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of Direct Taxes, New Delhi and 
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Civil Appeal No. 724 of 1£%5, 
D/- 5-12-1975, 

(A) Income-tax Act (1961), S. 127 
(1) — Transfer of case file to another 


area — Non-communication of r2a- 
sons to an assessSee is a serious intir- 
mity — (Constitution of India, Arti- 
cle 226 — Natural Justice). Writ 
Appeal No. 626 of 1974, D/- 12-9-1974 
(Andh Pra), Reversed. 1975 Tax LR 
865 (Delhi), Overruled, 

` The requirement of recording 
reasons under Section 127 (1) isa 
mandatory direction under the law 


*(Writ Appeal No. 626 of 1974, D/- 
12-9-1974—-Andh Pra.) 
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do not 
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and non-communication thereof is not 
saved by showing that the reasons 
exist in the file although not com- 
municated to the assessee or that the 
reasons were given in the prior 
show cause notice issued to the as- 
Sessee against the proposed transfer. 
(Paras 7, 8, 11) 
Wren law requires reasons to be 
recorded in a particular order affect- 
ing prejudicially the interests of any 
person, who can challenge the order 
in court, it ceases to be a mere admi- 
nistrative order and the vice of vio- 
lation of the principles of natural 
justice on account of omission to com- 
municate the reasons is not expiated. 
Writ Appeal No. 626 of 1974, Dj/- 
12-9-1974 (Andh Pra), Reversed; 1975 
Tax LR 865 (Delhi), Overruled; AIR 
1957 SC 397 and 1967 MPLJ 868, Re- 
ferred; AIR 1965 SC 1028 and AIR 
1967 SC 523, Distinguished. 
(Para 15) 
Cases Referred: Chronological Paras 


1975 Tax LR 865 = (1975) 99 ITR 391 
(Delhi) 12 
AIR 1967 SC 523 = (1967) 63 ITR 
219 ; 16 
1967 MPLJ 868 = 1967 Jab LJ 817 
(SC) l i 
AIR 1965 SC 1028 = 


14 
AIR 1957 SC 397 = 
565 


Mr. A. Subba Rao, Advocate, 
for Appellants; Mr. G. C. Sharma, Sr. 
Advocate, (Mr, S. P. Nayar, Advocate 
with him), for Respondents. 


Judgment of the Court was de- 
livered by 


GOSWAMI, J.:— The appellant 
No. 1 is a registered firm and appel- 
lants 2 and 3 are the only two part- 
ners of that firm. They are assessees 
under the Income-tax Act. Their as- 
sessments have been made for a 
number of years in Nellore District 
in the usual course. On January 23, 
1973, the Central Board of Direct 
Taxes (briefly the Central Board) 
sent a notice to the appellants under 
Section 127 of the Income-tax Act, 
1961 (briefly the Act) proposing to 
transfer their case files “for facility 
of investigation” from the respective 
Income-tax Officer at Nellore to the 
Income-tax Officer, B Ward, Special 
Circle II, Hyderabad. By this notice 
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they were also asked to submit in 
writing if they had any objection to 
the proposed transfer within 15 days 
of receipt of the notice, The appel- 
lants made their representation ob- 
fecting to the transfer and on July 
26, 1973, the Central Board passed 
_ the impugned order transferring the 
cases from Nellore to Hyderabad. 


2. There is no provision of ap- 
peal or revision under the Act against 
such orders of transfer. The appel- 
lants, therefore, preferred an .appli- 
cation under Article 226 of the Con- 
stitution before the High Court of 
Andhra Pradesh questioning the vali- 
dity of the order chiefly on the 
ground of violation of the principles 
of natural justice inasmuch as no 
reasons were given nor communicat- 
ed in the said order. The learned 
sinple Judge after having called for 
the relevant file found that certain 
reasons were recorded by the Central 
Board prior to the passing of the im- 
pugned order and held that mere 
failure to communicate the reasons to 
the appellants was not fatal to the 


order. The writ petition was, there- 
fore, dismissed. 

3. The appellants’ Letters 
Patent Appeal before the Division 


Bench of the High Court also met 
with the same fate. Hence this ap- 
peal by special leave. 


4, The short question that 
arises for consideration is whether 
failure to record the reasons in the 
order which was communicated to the 
appellants is violative of the principles 
of natural justice for which the order 
should be held to be invalid. ` 


5, Section 5 (7A) was.the cor- 
responding section in the Income-tax 
Act. 1922 (briefly the Old Act). The 
section may be set out: 


“The Commissioner of Income-tax 
may transfer any case from one In- 
come-tax Officer subordinate to him 
to another, and the Centrai Board of 
Revenue may transfer any case from 
any one Income-tax Officer to an- 
other. Such transfer may be made 
at any stage of the proceedings, and 
shall not render necessary the re-issue 
of any notice already issued by the 
Income-tax Officer from whom the 
case is transferred” 


The successor section under the In- 
come-tax Act, 1961 is Section 127 and 
the same may be set out: 


| 
“Transfer of cases from one In- 
come-tax Officer to another:— 


(1) The Commissioner may, after 
giving the assessee a reasonable op- 
portunity of being heard! in the mat- 
fer, wherever it is possible to do so, 
and after recording his jreasons for 
doing so, transfer any case from one 
Income-tax Officer subordinate to 
him to another also subordinate to 
him, and the Board may similarly 
transfer any case from ‘one Income- 
tax Officer to another. 


Provided that nothing in this 
sub-section shall be deemed to require 
any such opportunity to be given 
where the transfer is from one In- 
come-tax Officer to another whose of- 
fices are situated in the} same city, 
locality or place. 

(2) The transfer of a case under 
sub-s, (1) may be made lat any stage 
of the proceedings, and shall not 
render necessary the re-issue of any 
notice already issued by|the Income- 
tax Officer from whom the case is 
transferred.. . 


Explanation:— In this section and 
in Sections 121 and 125, the word 
‘case’ in relation to any person whose 
name is specified in any order or 
direction issued thereunder, means 
all proceedings under this Act in res- - 
pect of any year which may be pend- 
ing on the date of such order or 
direction or which may have been 
completed on or before) such date, 
and includes also ali proceed- 
ings under this Act |! which may 
be commenced after the) date of such 
order or direction in respect of any 
year,” 


The section was amended by Section 
27 of Finance (No. 2) Act, 1967, and 
Section 127 since then stands as 
under:— 


(1) “The Commissioner may, after 
giving the assessee a reasonable op- 
portunity of being heard in the mat~- 
ter, wherever it is possible to do so, 
and after recording his; reasons for 
doing so, transfer, any case from any 
Income-tax Officer or Officers subor- 
dinate to him to any other Income-tax 
Officer or Income-tax | Officers also 
subordinate to him and the Board 


! 
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may similarly transfer any case “rom 
any Income-tax Officer or Income-tax 
Officers to any other Income-tax Of- 
ficer or Income-tax Officers. 


Provided that nothing in this sub- 
section ‘shall be deemed to require 
any such opportunity to be given 
where the transfer is from any In- 
come-tax Officer or Income-tax Offi- 
cers to any other Income-tax Officer 
or Income-tax Officers and the offi- 
ces of all such Income-tax Officers 
are situated in the same city, locality 
or place: 


Provided further that where any 
case has been transferred from any 


Income-tax Officer or Income-tax Offi-- 


cers to two or more Income-tax Offi- 
cers, the Income-tax Officers to wiom 
the -case is so transferred shall have 
concurrent jurisdiction over the zase 
and shall perform such functions in 
relation to the said case as the 
Board or the Commissioner (or any 
Inspecting -Assistant. Commissioner 
authorised by the Commissioner in 
this behalf) may, by general or spe- 
cial order in writing, specify for the 
distribution ' and allocation of the 
work to be performed. 


= (2) The transfer of a case urder 
sub-section (1) may be made at any 
stage of the proceedings, and shall 
not render necessary the re-issue of 
any notice already issued by the In- 
come-tax Officer or Income-tax Cffi- 
` cers from whom the case is transer- 
red- 

Explanation:— In this 
and in Sections 121, 123, 124 and 225, 
. the word ‘case’ in relation to any 
person whose name is specified in any 
order or direction issued thereunder, 
means all proceedings under this Act 
in respect of any year which may be 


pending on the date of such order or 


direction or which may have b2en 
completed on or before such date, and 
includes also all proceedings under 
this Act which may be commenzed 
after the date of such order or direc- 
tion. in Terpect of any year.” 


-&. „Unlike Section 5 (7A) Sec- 
tion 127 (1) requires reasons to bere- 
corded prior to the passing of an 
order of transfer. The impugned 
order does not state any reasons 
whatsoever, for making the order of 
transfer. ; 


Ajantha Industries v. C. Board, Direct Taxes 


‘namely, 


section 
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7. It is submitted on behalf 
of the Revenue by Mr. Sharma that 
reasons were communicated to the 
assessees in the notice calling for ob- 
jection against the proposed transfer. 
It is, therefore, manifest that the rea- 
sons given in that show cause notice, 
“facility of investigation” 
can be read as a part of the impugn- 
ed order although there is no men- 
tion of any reasons therein as such. 


o 8. We are unable to aecedce 
to this submission.. It appears Sec- 
tion 5 (7A) of the Old Act came for 
consideration in Pannalal Binjraj v. 
Union of India, (1957) 31 ITR 565 = 
(AIR 1957 SC 397}, and this Court 
observed at page 589 (of ITR) = {at 
p. 410 of AIR SC) as follows:— 


sawn it would be prudent if the 
principles of natural justice are fol- 
lowed, where circumstances permit, 
before any order of transfer uncer. 
Section 5 (7A) of the Act is made by 


the Commissioner of Income-tax or 


the Central Board of Revenue, es the 
case may be, and notice is given to 
the party affected and he. is afforded 
a reasonable opportunity of repre- 
senting his views on the question and 
the reasons of the order are reduced 
however briefly to writing............... 
There is no presumption against the 
bona fide or the honesty of an asses- 
See and normally the Income-tax 
authorities would not be justified in 
refusing to an assessee a reasonable 
opportunity of representing his views 
when any order to the prejudice of 
the normal procedure laid down in 
Section 64 (1) and (2) of the Act is 
sought to be made against him, be it 
a transfer from one Income-tax Off- 
cer to another within the State . or 
from an IJIncome-tax Officer within 
the State to an Income-tax Officer - 
without it, except of course where the 
very object of the transfer would’ be 
frustrated if notice was given te the 
party affected. Ifthe reasons for mak- 
ing the order are reduced however 
briefly to writing it will also heip 
the assessee in appreciating the cir- 
cumstances which make it necessary 
or desirable- for the commissioner of 
Income-tax or the Central Board of 
Revenue,.as:the case may be, to 
transfer his case under Section 5 (7A) 
of the: Act and. it will also help the 


. court in determining the bona fides of 
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the order as passed if and when the 
same is challenged in court as mala 
fide or discriminatory. It is to be 
hoped tnat the Income-tax authorities 
will observe the above procedure 
wherever feasible.” 


9, This judgment was render- 
ed by this Court on December 21, 
1956, and we find that in the 1961 
Act Section 127 replaced Section 5 
(7A) where the legislature has intro- 
duced, inter alia the requirement of 
recording reasons in making the 
order of transfer, Jt is manifest that 
once an order is passed transferring 
the case file of an assessee to another 
area the order has to be communicat- 
ed. Communication of the order is 
an absolutely essential’ requirement 
since the assessee is then immediately 
made aware of the reasons which 
impelled the authorities to pass the 
order of transfer, It is apparent that 
if a case file is transferred from the 
usual place of residence or office 
where ordinarily assessments are 
‘made to a distant area, a great deal 
of inconvenience and even monetary 
loss is involved, That is the reason 
why before making an order of trans- 
fer the legislature has ordinarily im- 
‘posed the requirement of a show- 
cause notice and also recording of 
reasons. The question then arises 
whether the reasons are at all requir- 
ed to be communicated to the asses- 
see. It is submitted, on behalf of 
the Revenue, that the very fact that 
reasons are recorded in the file, 
though these are not communicated 
to the assessee, fully meets the re- 
quirement of Section 127 (1). We are 
unable to accept this submission. 


16. The reason for recording 
of reasons in the order and making 
these reasons known to the assessee 
is to enable an opportunity to the as- 
sessee to approach the High Court 
under its writ jurisdiction under Arti- 
ele 226 of the Constitution or even 
this Court under Article 136 of the 
Constitution in an appropriate case 
for challenging the order, inter alia, 
either on the ground that it is mala 
fide or arbitrary or that it is based 
on irrelevant and extraneous conside- 
rations. Whether such a writ or 
special leave application ultimately 
fails is not relevant for a decision. of 
the question. 
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11. We are clearly of opinion 
that the requirement of recording 
reasons under Section 127 (1) is a 

1andatory direction under the law 
and non-communication thereof is not 
saved by showing that [the reasons 
exist in the file although not com- 


Fs ig I 
municated to the assessee. 


12. Mr. Sharma.drew our at- 
tention to a decision of the Delhi 
High Court in Sunanda Rani Jain v. 
Union of India, (1975) 99 ITR 391 = 
(1975 Tax LR 855 Delhi) where the 
learned single Judze has taken a con- 
trary view. For the reasons, which 
we have given above, we have to hold 
that the said decision is not correct. 

13. The appellant drew our 
attention to a decision of this Court 
in Pragdas Umar Vaishya v. Union 
of India, 1967 MPLJ 868 (SC) where 
Rule 55 of the Mineral “Concession 
Rules, 1960, providin for exer- 
cise of revisional power by the Cen- 
tral Govt. was noticed.) It was held 
that under R. 55 the Central Govern- 
ment in disposing of the revision ap- 
plication must record its reasons and 
communicate these reasons to the par- 
ties affected thereby. It was further 
held that the reasons could not he 
gathered from the notings in the 
files of the Central Government. Re- 
cording of reasons and _ disclosure 
thereof is not a mere formality. 


. 14 °— Mr. Sharma | drew our at- 
tention to a decision ofi this Court in 
Kashiram v. Union of India, (1965) 56 
ITR 14 = (AIR 1965 SC 1028). It is 
submitted that this Court took the 
view that orders under| Section 127 
(1) are held in that decision to be 
“purely administrative) in nature” 
passed for consideration of conveni- 
ence and no possible prejudice could 
be involved in the transfer. -It was 
also held therein that under the pro- 
viso to Section 127 (1) | it was not 
necessary to give the appellant an 
opportunity, to be heard and there 
was consequently no need to record - 
reasons for the transfer. This deci- 
sion is not of any assistance to the Re- 
venue in the present case since that 
was a transfer from one Income-tax 
Officer to another Income-tax Officer 
in the same city, or, as stated in the 
judgment itself, “in the! same locality” 


‘and the proviso to Section . 127 (1), 
therefore, applied. 


i 
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15. When law requires rea- 
sons to be recorded in a particu_ar 
order affecting prejudicially the inze- 
rests of any person, who can. chal- 
lenge the order in court, it ceases to 
be a mere administrative order and 
the vice of violation of the principles 
of natural justice on account of oris- 
sion to communicate the reasons is 
not expiated. 


16. Mr, Sharma also drew 
our attention to a decision of tals 
Court in S. Narayanappa v. Comm. 
of Income-tax, Bangalore, (1967) 63 
ITR 219 = (AIR 1967 SC 523) where 
this Court was dealing with Secon 
34 of the Old Act. It is clear that 
there is no requirement in any of 
the provisions of the Act or any s2c~ 
tion laying down as a condition ior 
the initiation of the proceedings “hat 


the reasons which induced the Com-- 


missioner to accord sanction to p7e- 
ceed under Section 34 must also be 
communicated to the assessee. . Fhe 
Income-tax Officer need not commu- 
nicate to the assessee the reasons 
which led him to initiate the proceed- 
ings under Section 34. The ease 
under Section 34 is clearly distin- 
puishable from that of a transfer 
order under Section 127 (1) of the *ct. 
When an order under Section 34 is 
made the aggrieved assessee can æi- 
tate the matter in appeal against -he 
assessment order, but an  assessee 
against whom an order of transfer is 
made has no such remedy under 
the Act to question the order of trans- 
fer. Besides, the aggrieved assessee 
on receipt of the notice under 52c- 
tion 34 may even satisfy the In- 
come-tax Officer that there were no 
reasons for reopening the assess- 
ment, Such an opportunity is not 
available to an assessee under Sac- 
tion 127 (1) of the Act. The above 
decision is, therefore, clearly distin- 
guishable. 


17. We are, therefore, clearly 
of opinion that non-communication of 
the reasons in the order passed under 
Section 127 (1) is a serious infirmity 
in the order for which the same is 
invalid. The judgment of the High 
Court is set aside. . The appeal is al- 
lowed and the orders of transfer are 
quashed. No costs, 
Appeal allowed. 
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(From: Award of Industrial Tribunal- 
Cum-Labour Court — Jabalpur)* 

Y. V. CHANDRACHUD, V. R. 
KRISHNA IYER AND A. C. 
GUPTA, JJ: 


Workmen of the Rajasthan Ato- 
mic Power Project, Appellants. v. 
Management of Rajasthan Atomic 


‘Power Project, Respondents. 


Civil Appeal No. 705 of 1975, D/- 
18-12-1975, 


_ (A) Industrial Disputes Act (1947), 
Section 19 — Settlement — Termina- 
tion on ground of mistaken belief — 
Permissibility. 


Prior to 1-8-1971 the motor vehicle 
drivers employed in certain project, 
were being paid overtime allowance in 
accordance with the Staff Car Rules. 
The Union, claimed that the overtime 
allowance paid to the drivers should 
be fixed at the rates at which the 
other employees of the project were 
being paid. This claim gave rise to a: 
dispute which was settled after pro- 
tracted discussions on certain terms on 
17-11-1971. Under this settlement the 
motor vehicle drivers were to be paid 
overtime in accordance with the pro- 
vision ofthe Motor Transport Workers 
Act, 1961 and the rules framed there- 
under, by the Government with 
effect from 1-8-1971. On 12-12- 
1972 the Management of the Pro- 
ject gave notice to the Gene- 
ral Secretary of the Union under Sec- 
tion 19 (2) conveying their intention 
to terminate the said settlement in 
so far as the staff car drivers were 
concerned, Another notice of the 
Management under Section 9-A stated - 
that with effect from 12-4-1973 the 
Staff car drivers would be entitled to 
overtime allowance as admissible to 
them under the Staff Car Rules and 
not under the Motor Transport Wor- 
kers Act, 1961. This gave rise to the 
dispute which, was referred for adju- 
dication to the Tribunal. The termina- 
tion of the settlement in so far as it 
concerned the staff car drivers was- 
found by the Tribunal to be justified. 


*(Case No, I. T/L. C. (R) (5) of 1973, 
D/- 30-11-1974—Ind, Tri. Cum La- 
bour Court — Jabalpur.) z 
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On appeal by the Union by special 
- leave. - 

© < .Held that the parties were aware 
-© that the Act by its own force did not 
apply to the motor vehicle drivers. 
_ And it could not be said that the 


management of. the Project entered’ 


into the settlement on a mistaken be- 


lief Award of Tribunal was set 
aside. (Para 3} 
‘Mr. M. K. Ramamurthi Sr. Ad- 


vocate, (Mr. J. Ramamurthi, Advocate. 


with him), for Appellants; Mr, G. L. 
Sanghi Sr. Advocate, (Mr. 
Chandra, Advocate with hin), 
Respondents. 


. Judgment of the Court was de 
livered by 
A, C. GUPTA, J:— The follow- 
ing dispute was referred under Sec- 
tion 10 (2) of the Industrial Disputes 
` Act, 1947 for adjudication to the 
Central Government Industrial Tri- 
bunal-Cum-Labour Court, Jabalpur: 


“Whether the action of the 
Management of Rajasthan Atomic 
Power Project Post Office Anushakti, 
via Kota in giving a notice of change 
dated 20th March, 1973 under Section 


for 


9A of the Industrial Disputes Act, - 


- 1947, in so far as payment of over- 
time: allowance to Staff Car Drivers 
is concerned, is justified? If not, to 
what relief are they entitled?” 

The dispute arose in the following 
manner, Prior to August 1, 1971 the 
motor vehicle drivers employed in the 
Rajasthan Atomic Power Project, 
hereinafter called the Project, were be- 
ing paid overtime allowance in accord- 
ance with the Staff Car Rules. 
Rajasthan Anushakti Prayojna Karam- 
chari Sangh, which was the recognis- 
ed union of the employees of the 
project, referred to hereinafter as the 
Union, claimed that the overtime al- 
-lowance paid to the drivers should 
be fixed at the rates at 


being paid. This claim gave rise to 
a dispute which was settled after pro- 
tracted discussions on certain terms 
and a memorandum of settlement was 
signed by the representatives of the 
parties concerned before the Assistant 
Labour Commissioner (Central), Kota, 
on November 17, 1971. The memo- 
randum of settlement reads as iol- 
lows: | ' 


b 
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which the: 
cther employees of the Project were 


ATR. 


. “TERMS OF SETTLEMENT 
It is agreed thet: 


1. The Motor Vehicle Drivers and 
Bus ‘Helpers shall be paid overtime in 
accordance with the provision of the 
Motor Transport Workers Act, 1961 
and the rules framed thereunder, by 
the Government of Rajasthan with 
effect Irom 1-8-197 1. 


2. The arrears accruing in regard 
to Clause (1) above shall be paid to 
all the entitled workers by Bist 
December, 1971. 


3. The parties shall furnish their 
implementation report to the Assistant 
Labour Commissioner (GC), Kota, on or 
before 15-1-1972.” 


2. On December|12. 1872 the 
Management of the Project fave no- 
tice to the General Seeretary of the 
Union under Section 19 (2) of the 
Industrial Disputes Act conveying 
their intention to terminate the settie- 
ment dated November 17. 1971 in so 
far as the staff car drivers were con- 
cerned. Qn the expiry of two months 
from the service of this notice, the 
Management served on! the Unien a 
notice under Section 9A o of the Indus- 
trial Disputes Act proposing to effect 
a change in tke conditions of service 
of the staff car drivers as indicated in 
the notice under Section 19 (2). The 
notice under Section 9A stated that 
with effect fram April 12, 1973 the 
staff car drivers would be entitled to 
overtime allowance as admissible to 
them under the Staff Car Rules and 
not under the Motor Transport 
Workers Act. 1861. This gave rise to 
the dispute which. as stated earlier, 
was referred for adjudication to the 
Central Government Industrial Tribu- 
nal-Cum-Labour Ceurt. Jabetpur, Be- 
fore the Tribunal] it was] contended cn 
‘behalf of the Management that they 
kad entered into the settlement dated 
November 17, 1971 under a mistaken 
belief that the staff car] drivers were 
covered by the provisions of the Mo- 
tor Transport Workers ‘Act, 4961 but 
they found later that the: definition 


- of “motor transport worker” in Sec- 


tion 2m) of the Motor Transport 
Workers Act. 1961 did not include tie. 
staff car drivers of the Project. The 
Tribunal agreed tha? the staff car 
drivers. were not motor transport 
workers within the meaning of Sec- 
tion 2(h) and held that there was 


` 
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force in. the contention of the Manas2- 


ment that they were wrongly includ- 


ed tn the settlement and that the ter- 
mination. of the settlement in so “ar 
as tf concerned the staff car drivers 
was therefore justified. The Tribu- 
nat found that the staff car drivers 
were not entitled to any relief and 
made his award accordingly. Te 
workmen of the Project represented 
by their Union have preferred tris 
appeal by special leave challenging 
the validity of the award. 


Bo It seems to us that tke 
question whether the staff car drivers 
of the Project were moter transport 
workers as defined in the Mocor 
Transport Workers Act. 1961 was not 
relevant to the issue before the Tri- 
bunal. The workmen were not seek- 
ing to enforce their right fo overtime 
allowance under the Motor Transport 
Workers Act. The settlement dated 
November 17. 1971 resolved the exist- 
ing dispute as to the rate of overtime 
allowance payable to the motor vex- 
cle drivers by providing in one of 
the terms that they should be paid 
overtime in accordance with the pz- 
visions of the Motor Transport Work>rs 
Act, 1961. The agreement making 
the provisions as to overtime in fke 
Motor Transport Workers Act, 1951 
applicable to the motor vehicie 
drivers employed in the Projact 
itself suggests that the parties were 
aware that the Act by its own forze 
did not apply to the motor vehicle 
drivers. If these motor vehicle dri- 
vers were governed by the provisions 
of the Motor Transport. Workers Act, 
then no question of applying that 
Act for a settlement. between the par- 
ties could possibly arise. It is “ot 
disputed that motor vehicle drivers 
include staff car drivers, The right 
asserted. by the staff car drivers ri- 
ses on the settlement and does Iot 
flow out of the Motor Transpcrt 
Workers Act, 1961, and it appears 
from the memorandum of settlem=nt 
that it was arrived at “after protract- 
-ed discussions”. In these circum- 


stances we do not think that it cocid. 


be said that the management of the 
Project entered into the settlement 
on a mistaken belief As the award 
proceeds on the management’s case 
of ‘mistaken belief? which we do rot 
consider acceptable, we allow the zp- 


Malkhan Singh v. State of U., P, 


S.C, 443 


peal and set aside the award. The 
appellants will be entitled to the 
costs of this appeal. T 
‘Appeal allowed. 


AIR 1976 SUPREME COURT 4431 
(From: Allahabad)* 
A N. RAY C. J., M. H. BEG, R. S. 
SARKABIA AND P. N. SHINGHAL, 
JJ. 
Malkhan Singh and others, Ap- 


pellants v. The State of Uttar Pra- 
desh and others, Respondents. 


Civil Appeal No. 1824 of 1969, 
D/- 10-12-1975. ; 

(A) U. P. Imposition of Ceiling 
on Land Holdings (Amendment) Act, 
1872 (18 of 1973), S. 19 (and Pro- 
viso — Import of Section 19 (1) 
Proviso is in the nature of a proce- 
dural provision, 

The proviso to sub-section (1) of 
Section 19 of the Amendment Act 
does not detract from the require- 
ment of determining over again the 
surplus land/ceiling area of a land- 
holder in accordance with the provi- 
sions of the principal Act. Tne Pro- 
viso is in the nature of a procedural 
provision. It, in terms, prescribed 
the manner in which determination 
of ceiling area is to be made. Clau- 
Ses (a) and (b) of the Proviso fix the 
Stages and sequence for such deter- 
mination. Clause (a) read with the 
main body of the sub-section which, 
in terms, refers to S. 9, shows that 
at the first stage, the ceiling area 
is to be determined de novo in ac- 
cordance with the provisions of the 
principal Act as it stood immediate- 
ly before the coming into force of 
the Amendment Act, 1973. It is only 
after this has been done, that the 


stage for going over to clause (b) is. 


reached. . (Paras 17, 18) 
Cases Referred: Chronological Paras 
AIR 1968 SC 714 = (1968) 2 SCR 95 


Mr. G. S. Pathak Sr. Advocate, 
(Mr. E. C. Agrawala, Advocate with 


. him), for Appellants; Mr. G. N. Dik- 


*(Special Appeal No. 17 of 1968, D/- 
14-5-1968—All.) . 
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shit Sr, Advocate, (Mr. O. P. Rana, 
Advocate with him), for Respondents. 

Judgment of the Court was de- 
livered by 

SARKARIA, J.:— This appeal by 
special leave is directed against a 
judgment of an Appellate Bench of the 
High Court of Allahabad dismissing 
in limine Special Appeal No. 17 of 1968 
against an order of a learned Single 
Judge. l 
2. Malkhan Singh, tenure-hol- 
der, held 66.11 acres of agricultural 
land in the revenue estate of Siauri, 
District Jhansi, U. P. He failed to sub- 
mit a correct statement in respect of 
his holdings under the U. P., Imposi- 
tion of Ceiling and Land Holdings Act, 
1960 (for short, the Act), within the 
time mentioned in the notice published 
under Section 9 of the Act. Conse- 
quently, the Prescribed Authority 
issued a notice under Section 10 (2) 
of the Act and sent along with it a 
Statement of the area proposed to be 
declared surplus. In response to this 
notice, the tenure-holder filed objec- 
tions. One of his pleas was that there 
were 14 members in his family includ- 
ing his sons, grand-sons and grand- 
daughters and all of them were joint 
in home, hearth and estate, and that 
consequently, there was no surplus 
area with him, On this point the 
Authority. framed this issue: 


“Are there 14 members in land- 
holder’s family, if so its effects?” 


3. The Authority found that 
the four sons of Malkhan Singh, 
namely, Murari Lal, Lakhan Lal, Ki- 
Shan Lal and Ganeshi Lal, were 

tenure-holders in their own separate 
rights, and consequently, in view of 


the Explanation to Section 3 (c) of - 


the Act, they could not be deemed as 
members of Malkhan’s family. The 
Authority further held that “their 


wives and issues would also naturally . 


be considered to be in the family of 
their husbands and -fathers and would 
therefore be excluded from objector’s 
family”. After excluding the sons 
and their wives and sons’ sons, the 
Authority held that there were only 
two members of the family of Mal- 
khan Singh who were alive on Janu- 
ary 3, 1961. 
ed his objection and declared an area 
of 25.70 acres as surplus land with 
him. 
$ 


May 14, 1968. 


Accordingly he negativ- 


|. 
| 
A.L R. 


4. Against this ‘order, dated ` 
June 29, 1963 of the Authority the 
tenure-holder preferred |an appeal to 
the District Judge under Section 13 
of the Act. On this issue, the Dis- 
trict Judge also held that the four 
sons of Malkhan Singh| were tenure- 
holders in their own separate rights, 
and in view of the definition of the 
term ‘family’ in the Act, this circum- 
stance was conclusive proof of their 
separation from the family “even 
though under Hindu Law such sepa- 
ration may not be recognised in face 
of this legal positicn”. Referring to 
the argument adv anced on behalf of 
the appellant, he seid: | 


“that the evidence to the effect 
of proving jointness is of unimpeach-~ 
able character, has no significance. 
The said oral or Gocumentary evi- 
dence cannot mitigete the effect of 
the objector’ S sons having Separate 
holdings in their ovyn rights. 


5. Inter alia in these premises, 
he affirmed the findings of the Autho- 
rity and dismissed Malkhan Singh’s 
appeal with a slight reduction in the 
area declared surplus. 


6. To impugn the orders of the 
Prescribed Authority and the District 
Judge, Malkhan Singh and his three 
sons filed a petition under Article 226’ 
of the Constitution. They attacked 
the constitutional validity of the pro- 
visions of the Act and the orders on 
the ground that thay were violative 
of their fundamental rights under 
Arts. 14, 19 (1) ( (2) and 31 (2) of 
the Constitution. It was further alleg- 
ed that the impugned . decision was 
based on surmises and | presumptions 
which could not arise. It was prayed 
that a writ of certiorari| quashing the 
fmpugned orders be issued. 


OL The writ petition was dis-. 
missed by a learned Single Judge and 
that decision was affirmed by the 
appellate Bench of the High Court on 
Hence this appeal. 


8. Mr. Dixit, counsel for the 
Respondents has raised a preliminary 
objection that this appeal has be- 
come infructuous, if not) abated, in 
view of Section 19 ‘1) of the U. P. 
(Amendment) Act No. 18 of 1973, 
which came into force! during the 
pendency of this appeal. Mr, Dixit’s 
argument is that the | words “any 


| 
i 
t 
f 
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court or authority” in S. 19(1) of the 
Amendment Act would include this 
Court also, and similarly the _ “rro- 
ceedings” which in terms of this sec~ 
tion abate, would cover proceedings 
under Article 226 of the Constitution, 
also. In any event, it is submitted 
that. this appeal has become infruc- 
tuous because under the Amendment 
Act, the surplus land will have to be 
first determined afresh under the 
Principal Act. In this connection. he 
has cited Ram Adhar Singh v. Rem- 
roop Singh, (1968) 2 SCR 95 = (AIR 
1968 SC 714). ` 

9. Mr. Pathak’s reply to fhis 
preliminary objection is that the zro- 
ceedings under Article 226 are not 


proceedings for determination of the. 


surplus area under the Act, but in- 
dependent proceedings under the Con- 
stitution. In these premises, it is 
urged that the words “any court” or 
“authority” in Section 19 (1) do not 
take in proceedings in appeal under 
Article 136 before this Court, Commn- 
sel has tried to distinguish Ram Adhar 
Singh’s case, (1968) 2 SCR 95 = (AIR 
1968 SC 714) (supra). on the grcund 
that there. the appeal has arisen Sut 
of a suit and not a Writ petition 
under Article 226. In the alternatrve, 
it is urged that if the surplus lanz is 
first to be determined de novo by 
the Prescribed Authority, it should be 
clarified that the appellants would 
be entitled to urge and have all che 
arguments, pleas and obiections re- 
considered by the Authority, which 
the counsel is raising now before us. 


10. Mr. Pathak’s contention is 
that the Prescribed Authority znd 
the District Judge, 
ceeded on an erroneous construci_on 
of the definition of “Family” given in 
Section 3(c) of the Act, inasmuck. as 
they have excluded even the gread- 
sons and other relations from che 
‘Family’ of Malkhan Singh, notwich- 
standing the fact that they were not 
“tenure-holders in their own sepa-ate 
right” within the definition. In is 
connection, Counsel has drawn our 
attention to the observation of the 
District Judge that the “unimpeachable 
evidence” about the jointness of che 
family in the concept of Hindu Lew, 
was of no significance. 

Section 3(c) defines “family” as 
under:—— 


have both pto-. 


‘who by 
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“Family” means as consisting of 
the holder of a holding and any or 
all of his following relations not be- 
ing tenure-holders in their own sepa- 
rate right:— eee 


(i) wife or husband, as the case 
may be; E 
(ii) dependent father and depen- 
dent mother: 
(iii) son and son’s son, as long as 
they are unseparated from the holder: 
(iv) Wife or widow of the per- 
sons mentioned in sub-section (iii) 
(v) daughter and unseparated 


son’s daughter, as long as they are 
unmarried. 


Provided that where a relation 
falls under the above clause in more 
than one family, he shall nevertheless 
be a member of only one family in 
accordance with his choice, or if heis 
under any disability, in accordance 
with the choice of the person legally 
authorised to do so on his behalf. 


l Explanation: For the purpose of 
this clause, a son or son’s son shall 
be deemed to be separate where land 
is recorded separately in his name or 
where his separate share has been de- 
clared under a family settlement ei- 
ther registered or acted upon prior to 
the twentieth day of August, 1959, or 
by a decree of Court Passed prior to 
or in a suit pending on the twentieth 
day of August, 1959, or where sepa- 
rate land has been assigned to him 
under Section 12-B of the U. P. Con- 
solidation of Holdings Act, 1953 or 
the separation of his share has been 
accepted under the U. P. Large Land 
Holdings Tax Act, 1957.” 


11. The point pressed into 
argument is, that only those relations 
enumerated in the definition would 
fo out of the “family” of the land- 


‘holder who are “tenure holders in 


their own separate right” and not 
other members of the Joint Family 
who were not such _ tenure-holders. 
Since the grandsons of Malkhan Singh 
“unimpeachable evidence” 
had been shown to be members of 
the joint Hindu Family of the land< 
holder, admittedly were not tenure< | 
holders in their “own separate rights”, ! 
they could not on a proper construc- 
tion of the definition of the term 
‘family’ in Section 3 (c), be excluded 
from the family of the grandfather. 
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- In treating the grandsons as members 
of the families of their fathers, that 
‘is, the sons of Malkhan Singh, who 
--were tenure-holders in their own 
separate right, the Authority and the 
District Judge have offended the fun- 
damental canon of interpretation ac- 
cording to which a legal fiction has 
to be- strictly limited to the purposes 
‘ indicated by the context and cannot 
be given a larger effect. 


12. Section 19 (1) of the 
Amendment Act of 1972 reads as fol- 
lows: 

*(1) All proceedings for the deter- 
mination of surplus land under Sec- 
tion 9, Section 10, Section 11, Section 
12, Section 13 or Section 30 of the 
Principal Act, pending before 
Court or authority at the time of the 
commencement of this Act, shall 
abate and the prescribed authority 
shall start the proceedings for deter- 
mination of the ceiling area under 
that Act afresh by issue of a notice 
under sub-section (2) of Section 9 of 
that Act as inserted by this Act: 


Provided that the ceiling area in 
such cases shall be determined in the 
following manner— 

(a) firstly, the ceiling area shall 
be determined in accordance with the 
principal Act, as it stood before its 
amendment by this Act; 

(b) thereafter, the ceiling area 
shall be re-determined in accordance 

with the provisions of the principal 
Act as amended by this Act.” 

13. In this connection Section 
5 of the amendment Act may also be 
seen. 

“(1) On and from the commente- 
ment of the Uttar Pradesh Imposition 
of Ceiling on Land Holdings (Amend~- 
ment) Act, 1972, no tenure-holder 
shall be entitled to hold in the aggre- 
gate, throughout Uttar Pradesh, any 
fand in excess of the ceiling area ap- 
plicable to him. 

(2) x x x x x 

(3) Subject to the provisions of 
sub-sections (4), (5) and (6), the ceil- 
- ing area for purposes of sub-section 
(L shall be— 

(a) x E x x 

(b) In case of tenure-holder hay- 
ing a family of more than five mem- 
bers. 7-30 hectares of irrigated land 
(including land held by other mem- 


any . 
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bers of the family) besides; each ofthe 
members exceeding five and for each 
of his adult sons who are not them- 
selves tenure-halders or who hold less 
than two hectares of irrigated land, 
two additional hectares of irrigated 
land or such additional [land which 
together with the land held by such 
adult son aggregates to two hectares, 
subiect to a maximum of six hect- 
ares of such additional land. 


Explanation: The | expression 
‘adult son’ in Clauses (a)| and (b), in- 
cludes an adult son who! is dead and 
has left surviving behind him minor 
sons or minor daughters’ (other than 
married daughters) who are not them- 
selves tenure-holders or, who hold 
land less than two hectares of irri~ 
gated land. i 

x x x X x," 


14. Section 4 of the Amend- 
meant Act 1972 provides: 


“Section 9 of the principal Act, 
shall be renumbered as! sub-section 
(1), thereof, and after sub-section (1) 
as so re-numbered the following 
sub-sections shall be inserted, namely: 


(2) As soon as may be after the 
enforcement of the Uttar Pradesk 
Imposition of Ceiling on) Land Hold- 
ings (Amendment) Act, 1972, the pres- 
cribed authority shall by! like general 
notice, call upon every tenure-holder 
holding land in excess of the ceiling 
area applicable to him on the en- 
forcement of the said Act, to submit 
to him within 30 days of publication 
of such notice, a statement referred 
to in sub-section (1).” | 

x x x x x 


15. The first part of sub-sec- 
tion (1) of Section 19 of the Amend- 
ment Act is susceptible of two inter- 
pretations. First, that all proceed- 
ings, whatever, relati ing to the deter- 
rmination of surplus land under the 
Principal Act, pending | before any 
court or authority, including the 
High Court and this Court at the 
time of commencement of this Act, 
shali abate. Second, that proceedings 
for determination of surplus land 
under the principal Act | pending be- 
fore the District Judge or the Pres- 
cribed Authority, only, at the time of 
commencement of this Act shall abate. 
In this view, the words ‘“any Court” 
occurring in the first part of sub-sec~ - 


; 
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tion (1) of Section 19 will not include 
the High Court or this Court exercis- 
ing jurisdiction under Article 22€ of 
the Constitution. 

le. It is not necessary for us 
to express any final opinion as to 
which of these two constructions is 
correct because the scheme and ciher 


provisions of the Amendment Act. 


have, in effect, rendered the earlier 
proceedings infructuous. 


1%. The latter part of cub- 
section (1) of Section 19 gives a man- 
date to the Prescribed Authority to 
start proceedings for determinaticn of 
the ceiling area under the prinxpal 
Act, afresh, by the issue of a nctice 
under Section 9 (1). Sub-section (2) 
Section 9 of the principal Act, as 
modified and inserted by Section 4+ of 
the Amendment Act (extracted ab=ve), 
requires the Prescribed Authority to 
call upon every tenure-holder holding 
land in excess of the ceiling ares te 
submit to him within 20 days of the 
publication of notice a statement re- 
ferred to in its sub-section (1). 


18. The proviso to sub-sec. (1) 
of Section 19 of the Amendment Act 
does not detract from the requirement 
of determining over again the surplus 
land/ceiling area of a land-holder in 
accordance with the provisions of the 
principal Act. The Proviso is in the 
nature of a procedural provisior.. Ib 
in terms, prescribed the manner in 
which determination of ceiling «rea 
is to be made, Clauses (a) and (b) of 
the Proviso fix the stages and se- 
quence for such determination. CI. (a) 
read with the main body of the sub- 
section which, in terms, refers to 
Section 9, shows that at the ärst 
stage, the ceiling area is to be dezer- 
mined de novo in accordance with the 
provisions of the principal Act zs it 
stood immediately before the coming 
into force of the Amendment Act, 
1973. It is only after this has teen 
done, that the stage for going ovez? to 
Clause (b) is reached. 


19. If this be the correct im- 
port of Section 19 (1) — as it appears 
to be—the proceedings for determi- 
tions of the surplus land/ceiling area 
of Malkhan Singh will have te 
taken afresh, under the principal Act 
from the very start after a nctice 
under Section 9 of that. Act. This 
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means that all the earlier proceedings 
for determination of his surplus land- 
before the Prescribed Authority and’. 
the District Judge have hecore -in- 
fructucus, rendering, in -consequen- 
ces, the appeal before us, also futile. 


20, In view -of the position ex- 
plained above, we do not think it 
necessary to decide the questiom rais- 
ed by Mr. Pathak, We leav= the 
same cpen, and dismiss this appeal as 
infructuous. The parties shal: pay 
and bear their own costs. 


Appeal dismissed. 
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(From: Punjab and Haryana)* 
K. K. MATHEW AND S, MURTAZA 
FAZL ALI, JJ. 
Gurdial Singh and others, Appel- 
lants v. Biru and others, Respondents. 


Civil Appeal No. 982 of 19€8, D/- 
9-12-1975, 


(A) Punjab Oceupaney Tenants 
(Vesting of Proprietary Rights) Act 
8 of 1953), S. 9 — Occupancy tenants 
— Concurrent finding as to — No im- 
terference by Supreme Court —(Cen- 
stitution of India, Art. 136). 


Where the courts below includ- 
ing the High Court have found that 
the respondents were in actuad pos- 
session of the land till Rabi 1958, 
that they were the occupancy ten- 
ants; tnat the appellants forcibly took 
possession of the land in Rabi 1958 
and that since the suit was fled in 
May, 1958, the suit was not barred by 
limitation. 


Held that there was no reason-tc 
Giffer from concurrent findings cof the 
courts below and the contention that 
since the appellants were tenants 
within the meaning of the Punjab Se- 
curity of Land Tenures Act, 1953 and 


that as none of the grounds of evic- 


tion mentioned in- S, 9 of tha; Act 
had been pleaded or made out the ap- 
pellants were not liable te be evict-. 
ed, had no merits. (Para 6) 


*(First Appeal No. 884 of 1961, D/- 
10-11-1967—-Punj and Har.) 


LS/LS/E591/75/HGP 


and D. D. Sharma, 


448 S.C.  [Prs. 1-5] Gurdial Singh v. Biru (Mathew J.) 


Mr. Bishan Narain, Sr. Advocate, 


.(Mr. I. S. Sawhney, Advocate with 


M/s. N. D, Bali 
Advocates, for 


him), for Appellants; 


Respondents. 


Judgment of the Court was de- 
livered by : i 

MATHEW, J.— This is an ap- 
peal by special leave against the de- 
cree of the High Court. of Punjab 
and Haryana confirming the decrees 
passed by the courts below decreeing 
a suit filed by the 
against the appellants. The suit was 


for recovery of possession of a piece’ 


of land measuring 29 Kanals from 
the appellants. The allegations in the 
plaint were that the land originally 
belonged to one Atta Mohammed and 


_ others, that the respondents were oc- 


/ 


- that they had become the occupancy 


cupancy tenants of the land; that by 
virtue of the provisions of the Pun- 
jab Occupancy Tenants (Vesting of 
Proprietary Rights) Act the respon- 
dents became the owners of the land 
and that since the appellants had 
taken forcible possession of the land 
in 1958 they were entitled to evict 
the appellants. 

2 The 


: appellants contended 
that they were 


the tenants of the 


land and that the civil court had no- 


Wurisdiction to try the suit. 

3. The trial court accepted the 
contention of the appellants and 
directed the return of the plaint to 
the respondents for presentation to 
the Revenue Court. Against this judg- 
ment, the respondents appealed to 
the learned Subordinate 
Ludhiana who remanded the case to 
the trial court for decision of the 
case on merits. The appellants filed 
a second appeal and the same was 
disposed of by a learned Single Judge 
of the High Court. By his judgment 
he directed the trial court to find 
whether the appellants were trespas- 
sers or tenants and in case they 
were found to be trespassers, the 
trial court will have jurisdiction to 
pass a decree against them, but in 
case they were found to be tenants, 
the suit will have to be dismissed. 
Thereafter the appellants applied be- 
fore the trial court for amendment 
of the written statement on the basis 


tenants of the land by adverse pos- 


session. against the original proprie- 


respondents: 


Judge, 


A.L R. 


tors and had become owners of it 
under the Punjab Occupancy Tenants 
(Vesting of Proprietary Rights) Act 
and that the suit was) barred by 
limitation. The trial court allowed 
the amendment and framed issues on 
the basis of the contentions’ in the 
amended written statement. The 


trial court found that the respondents 


were the occupancy tenants of the 
land and that the appellants had not 
become the owners of the land by 
adverse possession and that the suit 
was not barred by limitation. The 
court, therefore, decreed the suit. 


4. An appeal was filed by the 
appellants before the lower appellate 
court That wes dismissed. The ap- 
pellants filed a second appeal against 
the decree before the High Court. 
The High Court alsa dismissed the 
appeal. 


5. The appellants contended 
before us that they were tenants of 
the land and that they had become 
Occupancy tenants by virtue of ad- 
verse possession against the original 
proprietors and that they were the 
cwners of the land. On the. other 
hand, the respondents submitted that 
they were in possession | of the land, 
that they had acquired the occupancy 
right and that it was only in Rabi 
1958 that they were forcibly dispos- 
sessed by the appellants, The ques- 
tion whether the appellants were in 
possession of the land as tenants on 
the date of the suit was considered 
by the trial court as well as by the 
first appellate court and) they held 
that there was no evidence that in 
1958 the appellants were tenants of 
the land. Apart from it in the am- 
ended written statement] the appel- 
lants’ case was that they became 
owners of the land firstly by reason 
of their adverse possession of the land 
for the requisite period and secondly 
by reason of the fact that they were 
cecupancy tenants within the mean- 
ing of the Punjab Occupancy Tenants 
(Vesting of Proprietary Rights) Act, 
After the amendment of the written 
statement the appellants|had no case 
that they were tenants of the land 
end that the civil court had, there- 
fore, no jurisdiction to try the suit. 
In fact their counsel expressly stat- - 
ed in the trial court that the plea 


- with regard to lack of) jurisdiction: 


| 
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had been abandoned. Now ine 
courts below including the Haigh 


Court have found that the respon- 
dents were in actual possession of 
the land till Rabi 1958, that they 
were the occupancy tenants; that zhe 
appellants forcibly took possession. of 
the land in Rabi 1958 and that siace 
the suit was filed in May, 1958, -he 
suit was not barred by limitatior 


6. Counsel for the appellants 
argued that Khasra Girdawaris shcv- 
ed that from 1931 to Rabi 1956 «nd 
_ then from Rabi 1957 onwards he 
appellants were in possession, that it 
was only in Kharif 1957 that the en- 
try had been changed in favour of 
the respondents and that the charge 
in the entry was recorded by the Pa- 
wari without observing the relevent 
instructions on this point. The Hh 
Court had overruled this plea. It 
held that no reason had been shown 
for holding that the entry was incer- 
rect. The appellants made no effert 
for correction of the entry in Khasra 
Girdawari Kharif 1957 at any time. 
In these circumstances, we see 10 
reason to differ from concurrent fird- 
ing of the courts on this poni- 
Counsel for the appellants submitted 
that since the appellarts were ten- 
ants within the meaning of the Pur- 
pab Security Land Tenures Act, 153 
and that as none of the grounds xf 
eviction mentioned in Section 9 
that Act had been pleaded or maids 
out, the appellants were. not liable fo 
be evicted. We see no merits in this 
contention. This plea was not rals ad 
before any of the courts below and 4s 
not even mentioned in the statemeat 
of case or grounds of appeal befo-e 
this Court. 


7. We dismiss the appeal, biż 
make no order as to costs. 


Boot: Pean 
r 


Appeal dismissed. 


— 
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AIR 1976 SUPREME COURT 449 
(from: Delhi)* 


P. K. GOSWAMI AND P. N. SHIN- 
GHAL, JJ. 


Maha Singh, Appellant v. State 
(Delhi Administration), . Respondent. 


Criminal Appeal No. 209 of. 1971, 
D/- 8-1-1976. 

(A) Criminal P. C. (1898), Section 
367 — Contents of judgment — Ver- 
dict of guilty — Duty of Court — 
(Criminal P. C. (1974), S. 354). 


When witnesses swear home 
through a two inch board and some- 
times quantitatively the defence mus- 
ters up a number of witnesses, the 
court has to be extremely cautious 
and careful to enter a verdict of 
guilty only if the complainant’s ver- 
sion is supported by some clinching 
circumstance of such character and 
quality as may reasonably assure the 
judicial mind about the truth of the 
real position against the accused. 

(Para 27) 


Where in prosecution of an ac- 
cused (Head constable of a police sta- 
tion) for offence under Section 161, 
I. P. C. and Section 5 (2) read with 
Sec, 5 (1) (d) of Prevention of Cor- 
ruption Act there was a clinching 
circumstance that a currency note of 
Rs. 10/- was recovered from the left 
side front pocket of the shirt of the 
accused and there was nothing to 
show that the currency note was re- 
covered from his pocket being wrap- 
ped inside a particular purchee, the 
arrival of Inspector being immediate- 
ly after the putting of money inside 
pocket of accused, the defence story 
of complainant giving ten rupee note 
wrapped inside the “purchee” was ab- 
solutely false. When there was a 
conclusive proof with regard to re- 
covery of currency note from pocket 
of accused, deficiency of evidence of 
corroboration with regard to the 
negotiation of the accused with the 
complainant paled into insignificance, 
more so when no material prejudice 


resulted to the accused. A defence 


plea of planting of any incriminating 
object in answer to a charge, to be 


' successful must be or, at any rate, 


"(Criminal Appeal No. 


71 of 1970, 
D/- 19-1-1971—Delhi.) 
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should reasonably appear to have 
been, made without the knowledge or 
acquiescence of the accused. AIR 
1973 SC 498, Distinguished, Cr. A. 
No. 71 of 1970 D/- 19-1-1971 (Delhi), 
Affirmed. (Paras 25, 29) 

(B) Evidence Act (1872), S. 3 — 
Trap witness — Value of. 

There is no rule of law that even 
if a witness is otherwise reliable 
and independent, his association 
in a prearranged raid about 
which he had became acquaint- 
ed, makes him an accomplice or a 
partisan witness, In absence of any- 
thing to warrant a contrary conclu- 
sion, conviction is not untenable mere- 
ly because it is based on the testi- 
mony of such a witness. Every wit- 
ness of a raiding party cannot be 
dubbed as an accomplice per se or 
even as an interested witness in to- 
tal absence of materials justifying 
such an inference. (Paras 33, 34) 


(C) Criminal P. C. (1898}, Ss. 4 
(1), 161, 162 — Complaint to Inspec- 
tor, Anti Corruption Department — 
Steps taken by Inspecter, if “investi- 
gation” within S. 4 (1) — Statement 
by accused to Inspector — Admissi- 
bility ef — (Criminal P, C. (1974), 
Sertions 2 (bh), 161, 162.) 

On a complaint made to the Ins- 
pector of Anti Corruption Depart- 
ment, he recorded the same and ar- 
ranged the raid by noting each step 
taken thereafter in a regular man- 
ner. Indeed the Inspector himself 
examined the witnesses under S. 161, 

P. C. and completed the investi- 
gation. What was done by the Ins- 
pector in order to detect the accused 
while taking the bribe came within 
fhe term ‘investigation’ under S. 4 (1) 
of the Code of Criminal Procedure, 
1898. The fact that he had also later 
on forwarded the complaint for for- 
mal registration of the case at Police 
Station did not do away with the 
character of the investigation already 
commenced by the Inspector on re- 
eording the complainant's statement 
disclosing a cognisable offence. There- 
fore, any statement made by the ac- 
cused in answer to question put by 
the Inspector was inadmissible under 
S, 162, Cr. P. C. and neither the pro- 
secution nor the actused could take 
gdvantage of these answers. 

(Paras 37, 38) 


' Maha Singh v, State (Delhi Admin.) 


: A.-L R. 
(D) Evidence Act (1872), S. 8 — 
Conduct of accused — Relevancy. 


In prosecution for offence of bri- 
bery the conduct of the accused will 
be relevant under S. 8 of the Evidence 
Act if his immediate reactions to the 
illegal overture of the complainant or 
his action in inserting unwanted 
something in his pecket were reveal- 
ed in the form of acts accompanied 
then and there or immediately there- 
after by words or gestures reliably 
established. (In the : present case 
there was no evidence ito support an 
innocent piece of conduct of accused.) 

| (Para 39) 


Cases Referred: Chronological Paras 


AIR 1973 SC 498 = (1972) 3 SCC 
652 =. 1972 Cri LJ ‘1293 30 
Mr. Frank Anthony, ‘Sr. Advo- 


cate, (M/s. K. R. Rohtagi and V. K. 
Jain, Advocates with him), for 
Appellant: Mr, S. N. Anand and Mr. 


R. N. Sachthey, Advocates, for Res- 
pondent. | 
ne 


Judgment of the Court was 
livered by | 


P., K. GOSWAMI, he The com- 
plainant, Shiv Darshan) Nath, (PW 1) 
was an unlicensed hawker selling 
oranges and fruits in what is describ- 
ed as a ‘chabba’ around Novelty Ci- 
nema area in Delhi. The locality is 
within the jurisdiction | of the Lahori 
Gate Police Station. 


2. The accused | Maha 
was enrolled as a Constable in the 
Delhi Police in July 1957 and was 
promoted as Head Constable (Haval- 
dar) in August 1963. | He was post- 
ed to the Lahori Gate Police Station 
on November 21, 1967 and had since 
been serving there in, that capacity 
until his suspension in connection 
with the present = 

3. During April 1969 the ac- 
cused was deputed for prosecuting un- 
authorised squatters and persons in- 
dulging in petty offences within. the 
area of the said Police Station. The 
accused in performance of these du- 
ties was required to jand did main- 
tain a Petty -‘Cffences: Register and 
he had “to do pervi of these cases 
challaned by him in ithe court.” 


4, The complainant approach- 
ed the Anti-Corruption Inspector 
Delhi. Bal Krishan (PW 7) on April 
7, 1969, at about 11.00:A.M, and made © 
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a complaint to him. This complaint 
was recorded by the Inspector (PW 
1/A). The material allegations dis- 
closed therein were— 


. for some days a rew 
HRavaldar of P. S. Lahori Gate, has 
been coming there Jor challaring 
under Section 33, Bombay Police Act, 
and he has been’ harassing people un- 
lawfully. He has chalaned me also 
a number of times. He drew up ane 
chalan (against me) on 3-4-69, which 
stands fixed for hearing on 8-4-69, in 
the court of Shri O. P. Yadav, SDM. 
This Havaldar says that he will not 
put up this chalan in case I pay him 
Rs. 10/-, and that in case I give kim 
Rs 50/- p.m., I will not be chalamed 
in future. I am poor man and un- 
able to meet his said desire. On 5-4- 
69. the Havaldar -aforesaid came to 


me, and said that he would come. 


again on 7-4-69 about 3.00 P.M. 


and that in case rupees ten were not 


paid, the chalan would be put in 
Court. Since the Havaldar of Lahori 
Gate Police Station has demanced 
Rs. 10/- from me as bribe, I heve 
come for report. Suitable action may 
be taken...... ie 


5. The words “against me” in 
parentheses in the above extract are 
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not to be found in the original staze- 


ment recorded in the Urdu language. 
This has to be mentioned as Mr. Frank 
Anthony appearing on behalf of the 
accused strenuously submitted that 
since there had been no chalan 
against the complainant the entre 
edifice of the case was destroyed. We 
felt sorae doubt about the translation 
in the paper-book ard. therefore, 
looked into the original document 
and we are satisfied that the words 


"against me” are not. co be found 
therein. 

6. Now followins the sequ- 
ence. the Inspector decided to r- 


range a raid and summoned two w-t- 
nesses from the Deputy Comms- 
sioner’s office (PWs 3 and 4) and re- 
corded in a raid memo the number 
of the only ten rupee note (P-1) 
which the complainant had with him. 
The . Inspector proceeded to state 
that— 

“the said G., C. note was later r2- 
turned to the complainant with a 
direction to pass it on to the accused 


_ 


ing the accused sat in 
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within the sight of the panch witnes- 
ses having such talk with the accus- 
ed as to indicate the said G. C. note 
had been passed on to the accused 
by way of bribe. Both the panch 


‘witnesses were also instructed to re- 


main close to the complainant and 
the accused, hear their talk, see the 
passing of the bribe money and onas- 
certaining that the same had been 
passed to the accused by way of bribe, 


Ved Prakash was further instructed 
to give the agreed signal.” 
T. The Inspector and the 


party with the complainant were in 
the area of the Novelty Cinema from 
about 2.10 P. M, the accused was not 
to be seen in the area till 5.45 P.M 
when, however, he was located in 
plain clothes in a three-wheeler scoo- 
ter sitting in the rear seat with Babu 
Ram (PW 6) a constable of the La- 
hori Gate Police Station on duty, in 
uniform. 


8& ` In addition to the complain- 
ant, Sohan Singh (PW 3) stated that 
Tota somebody came and called the 
complainant, He took him along with 
him”. This has to be particularly 
noted as the High Court put great 
reliance upon this piece of evidence 
of PW 3 as will be noticed later. 

9, The complainant approach- 
the driver’s 
seat inside the scooter, According to 
the complainant— l 


“The accused then asked me that 
if I had to get the chalan cancelled, 
I should pay Rs. 10/- and that if fur- 
ther challans were not desired, a. sum 
of Rs. 50/- on: my. behalf and on be- 
half of my brother should be paid to 
him. I handed over Rs. 10/- G. C. 
Note P-I and the chalan P-2 to the 
accused. The accused put these in 
his front pocket of the shirt.” 

As arranged the signal was given to 
the Inspector by PW 4 (Ved Prakash) 
and the Inspector and the party, who 
were at an eye-shot, reached. the 
place immediately. The Inspector re- 
covered the G. C. Note P-1 from the - 
pocket of the accused’s shirt and 
comparing the number of the G.C 
note found it to tally with the one 
already recorded by On 
further search of the person of 
the accused a sum of Rs. 51/- along 
with carbon copies of two chalans 
were also recovered. According to the 
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inspector when challenged by him the 
accused “replied that he had taken a 
ten rupee G, C. note which he had put 
in the front pocket of his shirt. On his 
search one G. C. Note of Rs. 10/- was 
recovered from the front pocket of 
his shirt and after comparing its 
number with the raid report which 
was found to tally and it was taken 
into possession vide memo PW _1/C. 
Besides, two chalans P-2 and P-3 and 
a sum of Rs. 51/- were also recovered 
and were taken into possession vide 
memo PW 1/D”, 


10. Although PWs 3 and 4 
were requisitioned for help in the 
arranged raid, as stated above, they 
did not come upto full expectations. 
According to PW 3 “I heard no talk 
between the complainant and the ac- 
cused, nor could I see the passing of 
the money.” He stated that he was 
standing at quite a distance whereas 
Ved Parkash was nearer to the scoo~ 
ter’. He also stated that on the ac- 
cused being challenged by the Inspec- 
tor “if he had taken the bribe 
money”, the accused replied “that he 
had taken one chalan ‘purchee’ P-2 
and one G. C. note P-1 of Rs. 10/-” 
and “on being searched G. C. note 
Ex. P-1 was recovered from the front 
pocket of the shirt of the accused 
which he was wearing’. He further 
stated that “from the personal search 
of the accused 51 currency notes and 
two chalan purchees P-2 and P-3 
were also recovered and the same 
were taken into possession vide memo 
PW i/D”. 


11. PW 4, on the other hand, 
stated that “the complainant hand- 
ed over a ten rupee G. C. note ma- 
jor portion of which was wrapped in 
a white paper to the accused Maha 
Singh present in court and told the 
accused that my chalan may be got 
corrected (mera chalan theek kara 
dena). The accused took the G. C. 
note with the white paper and put 
the same in his front shirt pocket. I 
gave the signal. Inspector Bal Krishan 
reached the spot. He disclosed his 
identity and secured the accused. I 
told the Inspector that the G. C. note 
has been put by the accused in his 
shirt pocket. The same was recover- 
ed by Inspector Bal Krishan vide 
memo PW 1/C. Two chalans P-2 
and P-3 were also recovered besides 
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Rs. 51/- from the accused vide memo 
PW 1/D.” | 

PW 4, however, stated that “the ac- 
cused ‘denied having taken any bribe 
when challenged by Inspector Bal 
Krishan”, 


12. It may be mentioned here 
that P-2 is the chalan relating to the 
complainant’s brother, Charan Dass 
It appears from P-2 that the case 
against Charan Dass was fixed in the 
court of Shri O. P. Yadav, Sub-Divi- 
sional Magistrate, on April 8, 1969. 
P-3 related to Mangal Sain (DW 5) 
showing that he was ta attend his 
case in the same court on the same 
date, April 8, 1969. Both the cases 
were under Section 33/18/131 Bombay 
Police Act (obstruction of public pas- 
sage) and P-2 and P-3| are personal - 
recognizance bonds. | 


13. The case was. investigated 
by the Anti-Corruption! Department 
and the charge-sheet was submitted 
after obtaining sanction from the 
Superintendent of Police, North Dis- 
trict, Delhi (PW 5). 


14. The accused |stands charg- 
ed under Section 161, I. P. C. and 
sec. 5 (2) read with Section 5 (1) (d) 
of the Prevention of Corruption Act 
(briefly the Act). His defence is that 
the case was concocted against him 
by the complainant and the money 
was planted in his pocket as he “had 
casually told him also not to obstruct ` 
the public way once earlier.” He 
further stated in his examination 
under Section 342, Code of Criminal 
Procedure “In fact the complainant 
hastened to put something in the cha- 
lan in my pocket against my wishes 
and. I was trying to know what it 
was about when I was surrounded by 
the Inspector.. I told | the Inspector 
also that I had not done anything 
and I might not be harassed unneces= 
sarily.” 


15. From the above, the ver- 
sion of the prosecution and that of 
the accused are clear. While ac- 
cording to the prosecution the accus- 
ed had earlier negotiated for a bribe 
and later on accepted ithe same from 
the complainant, according to the àc- 
cused he made no negotiation with . 
the complainant nor did he volunta- 
rily accept any money from the com- 
plainant, On the other hand, the 
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complainant planted the currency nate 
of Rs. 10/- into his pocket against 
his wishes when he was all of a sud- 
den surrounded by the Inspector and 
the raiding party. 

16. The trial court accepied 
the prosecution case and convicted 
the accused under both the secticns 
and sentenced him to rigorous impri- 
sonment for one year on both the 
counts running concurrently and tc a 
fine of Rs, 100/- in addition, in ce- 
fault one month’s imprisonment. The 
High Court affirmed the convicticn 
and the sentence, Hence this appeal 
by special leave. 


17. Mr. Frank Anthony sut- 
mitted that since the prosecution failed 
to establish that there was any case m- 
stituted by the accused against tke 
complainant which might furnish 2n 
occasion for offering a bribe the er- 
tire story of the complainant should 
stand discredited. He also submittad 
that the complainant’s brother, Che- 
ran Dass, was not even examined by 
the police nor in court. Mangal Sain 
was not examined by the prosecution 
but had been examined by the aceus- 
ed. He further emphasised that tre 
story of the complainant with regard 
to the negotiation for the bribe stood 
on his solitary uncorroborated tes 
mony and he was not such an caw 
lutely .independent witness whose 
testimony was worthy of credit far 
the purpose of basing a  convicticn. 
Counsel further emphasised that whils 
the prosecution sought to prove thst 
the accused voluntarily accepted tha 
bribe and himself put the se gael 
note in his pocket, this story did nxt 
find corroboration from any indepen 
dent source. 


18. PW 3, of course, does nat 
state about the passing of the money 
nor about any conversation., PW 4, 
however, supported the complainazt 
in his éxamination-in-chief although 
he added that “the accused denied 
having taken any bribe when chal- 
lenged by Inspector Bal Krishan”. In 
the course of his cross-examinatioz, 
however, he stated that he “could not 
hear the talk between the complain- 
ant and the accused.” Constable 
Babu Ram (PW 6), who was sittirs 
with the accused in the scooter. de- 
posed that his attention was more io- 
wards the road than towards the 
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complainant and the accused, He 
completely threw overboard the com- 
plainant’s version and stated “I saw 
the complainant Shiv Darshan Nath 
putting a purchee with a note in the 
pocket of the accused”. He further 
stated that “I did not hear the accus- 
ed telling the Inspector that he had 
taken no bribe and should not be 
harassed.” 


19. The High Court accepted 
the version of the complainant and 
found that the prosecution case stood 
established beyond any doubt. The 
learned Judge observed: 

“To me it appears on admission 

that the appellant allowed PW 1 to 
put something in his pocket. If that 
was against his wishes he should have 
thrown it out.” 
The High Court also accepted the 
testimony of PW 3 corroborating the 
complainant in that a person had 
called PW 1 to the scooter where the 
accused was sitting. From this the 
High Court concluded— 


“Why at all was PW 1 sent for 
if there were no prior- negotiations and 
if the accused was not sure that in 
fulfilment thereof he will be receiv- 
ing the money from PW 1”. 


20. Nothing has been elicited 
against PW 3 as to why he should 
be disbelieved, He has not gone to 
the entire length of supporting every 
detail of the prosecution case. It is, 
therefore. not possible to hold that 
the High Court was absolutely wrong 
in accepting his statement that the 
complainant had been sent for by the 
accused to the scooter through some 
person who could not be later identi- 
fied for the purpose of examination 
in Court. It was not possible in such 
a situation to recognise and locate the 
messenger. 


21, The trial court does not 
seem to have relied upon the evi- 
dence of PW 4. From the evidence 
of the defence witnesses (DWs 1, 2, 
3, 4 and 7) it is clear that the wit- 
ness is not an independent person, 
nor a very reliable one. There was a 
case against him under Section 16], 
I. P. C. and Section 5 (2) of. the Act. 
His services were terminated for mis- 
sing of certain records although he 
was later on re-employed in July 
1968. He was a raid’ witness for the 
police in several anti-corruption cases. 
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The High Court also has not relied 
upon his evidence. 

22. In view of the defence of 
the accused which is supported by 
PW 4, PW 6, DW 5 and DW 6 with 
regard to the fact of the.complainant 
putting the currency note wrapped 
inside ‘purchee’ P-2 into the pocket 
of the accused, the recovery of the 
note by the Inspector from the ac- 
cused’s pocket is absolutely inconse- 
quential, says Mr. Frank Anthony. 


2a. There are, however, more 
things than meet the eye. There 
were two persons, DW 5, Mangal 


Sain and Charan Dass (Complainant’s 
brother), who had been sent usc by 
the accused on April 3, 1969, under 
the Bombay Police Act for prosecution 
in court. It is understandable that 
while performing these duties a po- 
liceman may clash with the shop- 
keepers. There is also equal possibi- 
lity of patching up with certain of- 
fenders. In this situation if is extre- 
mely important for the court to find 
by unerring and cogent evidence 
whether the accused had committed 
the offence, p 


24, In our view there is 4 
clinching factor. If the accused’s 
version is. true, the recovery of the 
note would have been inside ‘purchee’ 
P-2 since the accused and his four 
supporting witnesses had deposed to 
that effect. If this version is even 
prima facie reliable, the accused will 
be entitled to the benefit of doubt. 
We are, however, unable to hold so. 
The seizure memo PW 1/C about 
which there has been no cross-exa- 
mination shows that a currency note 
of Rs. 10/- bearing number C-67- 
090721 was recovered from the left 
side front pocket of the shirt worn 
by the accused, There is nothing to 
show that this currency note was re- 
covered from his pocket being wrap- 
ped inside the particular ‘purchee’ or 
for the matter of that inside “an- 
other white paper”. This fact of re- 
covery is proved by the Police Ins- 
pector as well as by PW 3 and the 
complainant who had signed the 
memo. Even Ved Parkash (PW 4) 
had signed this memo. Similarly, we 
have the seizure memo PW 1/D which 
is prepared by the Inspector and 
signed by the complainant and PWs 3 
and 4, This seizure memo shows that 
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the currency notes of Rs, 51;/-, a car- 
bon copy of chalan of | Charan Dass 
(P-2) and another carbon copy of 
chalan of Mangal Sain! (P-3) admit- 
tedly received by the accused a short 
while ago were recovered from the 
left side front pocket of the shirt. 


25. From the above it is clear 
that the defence story of the com- 
plainant giving a ten rupee note 
wrapped inside the “purchee” relat- 
ing to Charan Dass ‘is absolutely 
false. If, as stated by the accused, 
the Inspector arrived immediately 
after the money was put inside his 
pocket, namely, wrapped inside 2 
“surchee”, the seizure memo (PW 1/C) 
would have shown the; recovery in 
that state. We do not) find it to be; 
so. The evidence. of the complainant 
is corroborated by the! Insp2ctor and 
PW 3 and also corroborated by the 
documentary evicence, PW 1/C, 
coupled with the manner of the re- 
covery of the note. When we find 
such a conclusive proof with regard 
to this part of the case, deficiency of 
evidence of corroboration with regard 
to the negotiation of the accused with 
the complainant pales into insignific-! 
ance. | 


a6. Further, one of the wit- 
nesses, who deposed with regard to 
the recovery of the inote as per 
PW 1/C was cross-examined to the 


effect that the note Iwas recovered 
wrapped in the “purchee” (P-2). 
Ever the evidence of PW 4, PW 6, 


DW 5 and DW 6 called; in aid to sup- 
port the accused’s plea of planting 
the currency note, is [belied by the 
lone recovery o? the marked currency 
note of Rs. 19/- by itself detached 
from the “purchee’ in! whizh it was 
said to be more or less concealed 
from external view. 


27, When swear 
home through a two inch board and 
sometimes quantitatively the defence 
musters up a number! of witnesses, 
the court has to be extremely cau- 
tious and careful to enter a verdict 
of guilty only if the! complainant’s 
version is supported by some clinch- 
ing circumstance cf such character 
and quality as may reasonably assure 
the judicial mind about the truth of 
the real position against the accused. 
This we have been able to find ini. 
this case as noted above. 


! 
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28. It was also argued at one 


Stage that the charge being with re- 
ference to favour shown to the ccm- 
plainant in person; with regard to 
his own case, the accused was ent-tl- 
ed to an acquittal as the case in 
court was that it related to his b2- 
ther Charan Dass. We do not think 
that a particular mention of the cha- 
lan against the complainant instead 
of against Charan Dass, in the charze, 
has resulted in any material preju- 
dice to the accused in the present 
trial, Evidence was clearly let z2- 
garding the chalan against Charan 
Dass and it was his ‘purchee’ which 
had been handed over to the aceus- 
ed by the complainant along with the 
currency note. The accused was ful- 
ly aware of the charge he had to 
meet and made no mistake in takirg 
a definite defence . although, unfor- 
tunately, the same could not be esta- 
blished. Even the grievance of non- 
examination of Charan Dass as 4 
prosecution ‘witness in presence of al- 
mitted ‘purchee’ is not of any con- 
sequence. 


29. A defence plea of planting 
of any incriminating object in arns- 
wer to a charge, to be successful 
must be or, at any rate, should rez- 
sonably appear to have been made 
without the knowledge or acquiescen2=2 
of the accused. The case in hand is not 
such a case.. The learned. counsel 
strenuously relied upon Ram Prakash 


Arora v. State of Punjab, (1972) 3 
SCC 652 = (AIR 1973 SC 488 
= 1972 Cri LJ 1293) where noz- 


withstanding recovery of the two 
marked ten rupee currency notes 
the accused was acquitted in a 
bribery charge. But in that case re- 
covery of the currency notes, which 
was denied by the accused, assumed 
great importance and the fact that the 
same could not be established by 
reliable and independent search wii- 
ness was considered by this court és 
one of the serious infirmities. - 


30- The class from which the 
complainant comes isone of poor haw- 
kers who somehow eke out their living. 
Nothing is known whether they “just 
deliberately avoid ‘payment of licence 
fees for hawking, which may not even 
be exorbitant, or they avoid’ bing 
tucked to a particular place being 
subject to a licence .in- absence oË 
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which they may squat at any plac2 of 
their choice and convenience. It 1s, 
however, manifest that such encroach- 
ment of public place will be a con- 
tinuing offence and, if repeated, will 
be committed every day afresh. In 
that view a demand of Rs. 10/- for 
Clearing one single day’s offence and 
Rs. 50/- for purchasing immunity for 
the whole month may drive such a 
person to desperation prompting re- 
course to public authorities against 
such illegal proposals, In this view 
of the matter, an unwilling or forced 
bribe-giver, as in the case at hand, 
may not even be stigmatised as an ac- 
complice in the strict sense .of the 
term of particeps criminis. 


31. - Even so we will adopt a 
cautious line in following the dictate 
of prudence to seek for some mate- 
rial corroboration even in this case 
to assure the judicial mind about the 
truthfulness of the crux of the mat- 
ter in respect of the offence charged 
and of the nexus of the crime with 
the criminal. 


32. The matter will be differ- 
ent when a person himself abets the 
offences of bribery under Section 161 
and Section 165, I. P, C. which is an 
independent offence under Section 
165A equivalent earlier to Section 
161 read with Section 109 or Section 
116, LP.C. 


33. This also leads to the 
question whether all witnesses, who 
are called upon to assist detection of 
a bribery case ty laying a trap, should 
be considered unreliable as accompli- 


-ces or at any rate partisan witnesses. 


There is no rule of law that even if 
a witness is otherwise reliable ` and 
independent, his association in a pre- 
arranged raid about which he had be- 
come acquainted, makes him an ac- 
complice or a partisan witness, In 
absence of anything ‘to warrant a 
contrary conclusion, conviction is not 
untenable merely because it is based 
on.the testimony of such a witness. 


34. We are also not prepared 
to ‘dub every witness of a - raiding 
party to be an accomplice per se cr 
even as an interested witness in tctal 
absence of materials justifying such 
an: inference. While PW 4 will be aj 
highly .partisan witness in this case 
in his own interest to oblige the po- 
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lice, nothing was shown against 
PW 3. PW 7, the Inspector, cannot 
be considered as an absolutely parti- 
san witness because he is a Police Of- 
ficer who took immediate action on 
the complaint. Nothing unusual is 
Suggested against him. We have no 
hesitation in accepting the testimony 
of PWs 3 and 7 on their own. They 
do corroborate the complainant. 


35 As demonstrated above, it 
is not a case where conviction of the 
accused by the High Court is based 
only on the uncorroborated testimony 
ef the bribe-giver. 


36. Even three or four days’ 
time taken by the complainant after 
the accused’s demand of the bribe for 
the purpose of reporting the matter 
to the Anti-Corruption Department is 
mot such as to efface the offence 
when it was actually committed on 
the very day of the report which 
was faithfully recorded by the Inspec- 
tor then and there without loss of 
time. 

37. A question arose whether 
the statement of the accused before 
the Inspector admitting to have re- 
ceived the bribe was admissible in 
evidence, It is apparent from the 
evidence of the Inspector that these 
cases are investigated by the Anti- 
Corruption Department which carries 
on its work on its own. On a com- 
plaint made to the Inspector he re- 
corded the same and arranged the 
raid by noting each step taken there- 
after in a regular manner. What has 
been done by the Inspector in this 
case in order to detect the accused 
while taking the bribe comes: within 
the term ‘investigation’ under Section 
4(1) of the Code of Criminal Froce- 
dure, 1898. The moment the Inspec- 
tor had recorded the complaint with 
a view to take action to track the of- 
fender, whose name was not even 
known at that stage, and in this case 
proceeded to achieve the object, visit- 
ed the locality. questioned the accus- 
ed, searched his person, seized the 
note and other documents, turns the 
entire process into an investigation 
under the Code. Indeed the Inspec- 
tor himself stated that he examined 
the witnesses under Section 161, 
Cr P. C. and completed the investi- 
gation. The fact that he had also 


later on forwarded the complaint for i 
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formal registration of the case at La- 
fori Gate Police Station does not do 
away with the character of the inves- 
tigation already commenced by the 
Inspector on recording the complain- 
ant’s statement disclosing a cognisable 


offence. : 

38. Therefore, any statement 
made by the accused in answer to 
questions put by the Inspector is in- 
admissible under Section 162, Cr. P.C. 
and neither the prosecution. nor the 
accused can take advantage of these 
answers. These are, therefore, ex- 
cluded from consideration in this case 


by us. | 


39. But all the same the con- 
duct of the accused would be rele- 
vant under Section 8 of the Evidence 
Act if his immediate reactions to the 
illegal overture of the complainant or 
his action in inserting unwanted 
something in his pocket were reveal- 
ed in the form of acts accompanied 
then and there or immediately there- 
after by words or gestures reliably 
established. There is no evidence to 
support an innocent piece of conduct. 
In the entire circumstances of the 
case we agree with the High Court 
that it was not against the wishes of 
the accused that the money passed 
from the hands of the complainant 
into his pocket. 


AQ, The High Court and the 
trial court cannot, therefore, be said 
to have made any gross error of Law 
in appreciating the evidence and com- 
ing to the conclusion that the charges 
against the accused ie fully esta- 
blished. 

4l. In the result the appeal 
fails and. is dismissed! The accused 
shall surrender to his!bþbail to serve 
the sentence. | 

Appeal dismissed. 
I 
| 
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(From: ILR (1975) Cut 141) 
P. N. BHAGWATI, P.K. GOSWAMI 
AND N. L. UNTWALIA, JJ. 

State of Orissa and; another, Appel- 
lants v. Shri Manilal Singhania and an- 
other, Respondents. 
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(A) Maintenance of Internal Security 
Act (1971), Section 8 — Representzetion 
by detenu — Consideration of — Delay 
— Effect ~~ Gap between receipt of re- 
presentation ‘and its disposal by Govern- 
ment, held, was satisfactorily explained 
~~ Detention could not be held to be in- 
valid on ground of undue delay — ILR 
(1975) Cut 141, Reversed — (Constitution 
of India, Article 22 (5)). 


The representation made by the de- 
tenu against the order of detertion 
should be considered by the State Gov- 
ernment ag soon as possible, that is, with 
reasonable despatch and if that is not 
done, it would have the effect of viticting 
the order of detention, But, it is nefther 
possible nor advisable to lay down anv ri- 
gid period of time uniformly applicable 
in all cases within which the represerta- 
tion of a detenu must be considerec by 
the State Government. The Court would 
have to consider judicially in each cas on 
the available material whether the Zap 
between the receipt of the representation 
and its consideration by the State Gov- 
ernment is so unreasonably long and the 
explanation for the delay offered by the 
State Government so unsatisfactory s to 
tender the detention order thereafte- il- 
legal. AIR 1973 SC 824, Foll. (Pare 3) 


In the instant case the facts given in 
the counter-affidavit filed by the Deputy 
Secretary to the Government of Orisse in 
the Home Department. clearly indicated 
that there was no undue delay on the 
part of the State Government in consicer- 
ing the representation of the detenu. The 
representation made by detenu on 21-10- 
1974 could not straightway be placed be- 
fore the Chief Minister for her consicera~ 
tion. It had to be sent to the concerned 
department for examination and notings 
and naturally it took time for the repre- 
sentation to move from a lower officer to 
a higher officer before it reached the 
Chief Minister. There was no delay at 
any stage in this movement of the repre- 
sentation from one officer to anozher, 
Every officer dealt with the represerta~ 
tion promptly and after examining it and 
making his notings, submitted it to the 
higher officer. The representation m- 
doubtedly went to the Chief Minister on 
7th November, 1974, but since the Chief 
Minister was out of Headquarters between 
7-11-1974 and 12-11-1974, it had to wait 
till the Chief Minister returned but as 
soon as she returned, she immediacely, 
without any delay at all, disposed of the 
representation on 12-11-1974. The period 
of time which elapsed between the re- 
ceipt of the representation and its dispo- 
sal by the State Government has been 
satisfactorily explained in the affidav:t of 
the Deputy Secretary filed on behalf of 
the State Government. Therefore the 
order of detention could not:be held to 
_ be invalid on ground of undue delay on 
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the part of the State Government in con- 


sidering the representation. ILR (1975) 
Cut 141, Reversed. (Para 4) . 
Cases Referred: Chronological Paras 


AIR 1973 SC 824 = 1973 Cri LJ 656 3 


Mr. M. K. Ramamurthi Sr. Advocate 
(Mr. B. Parthasarthi Advocate with him), 
for Appellants; M/s, Shankar Das Banerjee 
and V. S. Desai. Sr. Advocates (M/s. B. P. 
Maheshwari and Suresh Sethi Advocates 
with them), for Respondent No. 1; Res- 
pondent No. 2. Ex parte. 

Judgment of the Court was deli- 
vered by 


BHAGWATI, J.:— - This appeal ari- 
ses out of a writ petition filed by the 1st 
respondent challenging the order of de- 
tention dated 15th October, 1974, made by 
the District Magistrate, Sambhalpur in 
exercise of the powers conferred on him 
under Section 3 (2) (a) (iii) of the Main- 
tenance of Internal Security Act, 1971. 
The High Court of Orissa allowed the 
writ petition and quashed the order of 
detention on two grounds: firstly, that the 
material before the District Magistrate 
was not such that any reasonable man 
could possibly arrive at a subjective satis- 
was necessary to detain 
the petitioner with a view to preventing 
him from acting in a manner prejudicial 
to the maintenance of supplies’ essenti 
to the community, and in any-event, there 
was relevant material in existence to the 
knowledge of the District Magistrate 
which he failed to take into account in 
reaching his subjective satisfaction. and 
secondly, there was delay on the part of 
the State Government in considering the 
representation œf the Ist respondent 
against the order of detention and this de- ` 
lay was not satisfactorily explained. The 
validity of both thesé grounds is chal- 
lenged in the present appeal brought by 
the State and the District Magistrate with 
special leave obtained from this Court. 


2. So far as the first ground is 
concerned, it is not necessary to examine 
it and determine whether it is right or 
wrong. because we have been informed 
by the learned counsel for the State Gov- 
ernment and the District Magistrate that 
they do not propose to detain the Ist res- 
pondent again on the self same material 
which was brought on record before the 
High Court even if they succeed in the 
appeal before us. We must. however, con- 
fess that as we read the judgment of the 
High Court, we cannot escape the feeling 
that the High Court travelled a little be- 
yond its jurisdiction in entering upon a 
close and detailed scrutiny of the mate- 
rial before the District Magistrate as if 
it was sitting in appeal against the find- 
ings of the District Magistrate, The only 
limited jurisdiction possessed by the High 
Court was to examine whether the sub- 
jective satisfaction reached by the Dist- 
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rict Magistrate was based on no material 
at all or was such as no reasonable per- 


son would arrive at on the basis of the ` 


material which was before the District 
Magistrate. This restricted jurisdiction. it 
does seem prima facie, the High Court 
over-stepped in its anxiety and concern 
for personal liberty. But at the same 
time, while pointing out this infirmity into 
which the High Court prima facie seems 
to have lapsed, we cannot fail to take note 
of the fact that the inquiry, preliminary 
to the making of the order of detention, 
suffers from certain deficiencies. though 
they may not provide a legal ground for 
invelidating the order of detention. The 
District Magistrate relied almost entirely 
on the report of the Anti-Smuggling Ma- 
fistrate for the purpose of arriving at his 
subjective satisfaction regarding the ne- 
cessity of detention, The Anti-Smuggling 

Magistrate took samples of rice from the 
‘Stores’ of D. M. P.. Second Battalion, 
Jharsuguda and it was on the besis of 
these samples of rice that a conclusion 
was reached by him that the rice bought 
by Havildar Major from the Ist respon- 
dent’s firm M/s. M. Manilal was fine or 
supe) fine rice and not coarse rice as sti- 
pulated in the Release Order, But these 
samples of rice were taken by the Anti- 
Smuggling Magistrate in the absence of 
the 1st respondent or any other represen- 
tative of M/s. M. Manilal and an elemen- 
tary precaution was thus ignored. It is 
also a little surprising that neither the 
. Anti-Smuggling Magistrate. nor the Dist- 


riet Magistrate should have carried out an 


immediate raid on the godown of M/s. M. 
Manilal for the purpose of finding out 
what were the different varieties of rice 
in stock with them and whether the 
stocks of rice actually found in their pos- 
session tallied with the entries in the 
Stock Register. If M/s. M, Manilal did 
not deliver to Havildar Major 200 quin- 
tals of rice of coarse variety as provided 
in the Release Order but instead suppli- 
ed ^im 200 quintals of rice of fine or su- 
per- fine varietv as subseauentlv alleged 
by Havildar Major, the search of the 
gocown of M/s. M. Manilal would have 
showed that they had actually in stock 
with them an excess of 200 quintals of rice 
of coarse variety over that appearing in 
the Stock Register. But. on the other hand, 
i{ the stock of rice of coarse variety ac- 
tually found with M/s. M. Manilal on 
search of their godown tallied with the 
stock appearing in the Stock Register, it 
would have shown or at least gone a long 
wey towards showing that 200 quintals of 
rice delivered by them to Havildar Major 
were of coarse variety. But for some in- 
explicable reason this elementary step 
was also not taken by the Anti-Smuggling 


Magistrate or the District Magistrate. 
Then again. neither the Anti-Smuggling 
Magistrate, nor - the District Magistrate 
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examined the Quality Inspector who was 
always stationed at the godown of Mis. 
M. Manilal and who took out a sample 
from the quantity of rice delivered by 
M/s. M, Manilal tọ Havildar Major and 
cent it for analysis to tne Public Analyst. 
It may be noted that the analysis of this 
semple by the Public Analyst showed that 
it was a sample of rice of coarse variety 
and unless collusion was established be- 
tween the Quality Inspector and M/s. M. 
Manilal or negligenze in the dis- 
charge of his duties was attri- 
buted to the Quality Inspector. this 
would go to show that the ‘rice delivered 
by M/s. M. Manilal to Havildar Major was 
o? coarse variety. These are all circum- 
stances which could have been inquired: 
into or at any rate got investigated by the 
District Magistrate before reaching a sub- 
jective satisfaction resulting | in deprivation 
oz personal liberty of the Ist respondent. 
When we say this we do not wish to lay 
down that these deficiencies | in the inouiry 
preceding the making of the order of de- 
tention have an invalicating consequence 
cn the order of detention. Whether they 
have such consequence or not is a matter 
on which we do not wish to express any 
opinion, But there can be no doubt that 
they cause a certain amount of anxiety 
in the mind of the Court that perhaps the 
detention of the Ist respondent might not. 
really be justified and he might be wrong- 
ly incarcerated. It is true that this is net 
2 matter which lies within! the jurisdic- 


-tion of the Court for the Court’s jurisäle- 


tion is limited and. its function is only 10 
inquire whether the detention is in act- 
cordance with law. But a doubt does be- 
gin to gnaw at the mind of the Court and, 
therefore. we are glad that the State Gov- 
ernment and the District Magistrate have 
stated before us that taey would not re- 
detain the Ist respondent; on the same 
material. 


3. The RER ground raises the 
question whether there was any unet- 
nlained delay on the part of the State 
Government in considering! the represen- 
tation made by the Ist respondent against 
the order of detention. Now, the lew is: 
well settled by several decisions of this. 
Court, of which we may refer only to one, 
namely. Rashid v. State of| West Bengal, 
AIR 1973 SC 824, that the represeniation. 
made by the detenu against the order of 
detention should be considered by the} 
State Government as soon as possible, |, 
that is, with reasonable despatch and if 
that is not done, it would have the effecti 
of vitiating the order of detention. It was 
pointed out by this Court in Rashid's í case | 
(supra) that | 

‘it is undoubtedly iue that neither 
the Constitution nor the Act expressly 
provides for the conside.ation of a detenu’s 
representation by the State Government 
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within any specified period of time. The 
constitutional reauirement -of exnediti- 
‘us consideration of the petitioner’s repre- 
sentation by the State Government has, 
however, been spelt out by this Court 
from clause (5) of Article 22 of the Con- 
stitution — This right — to have the re- 
presentation considered at the earliest 
fiows from the constitutional guarantee of 
the right to personal liberty — a right 
which is highly cherished in our Rerublic 
and its protection against arbitrary and 
unlawful invasion.” 


But, as pointed out by this Court in 






tenu must be considered by the State 
Government. The Court would have to 
iconsider judicially in each case on the 
javailable material whether the gap be- 
|tween the receipt of the representation 
jand its consideration by the State Gorern- 
ment is so unreasonably long and the ex- 
planation for the delay offered by the 
IState Government so unsatisfactory as to 
‘render the detention order thereafter il- 
We must examine the facts o? the 
present case in the light of this principle 
for the purpose of determining whether 
there was any undue delay in considera- 
tion of the representation of the ist res- 
pondent by the State Government. 


4, The Ist respondent mad2 a 
representation against the order of deten- 
tion on 21st October, 1974 and it was re- 
ceived by the District Magistrate or the 
game day. The District Magistrate des- 
matched the representation of the lst res- 
pondent together with his parawise zom- 
ments to the State Government on 24th 
October. 1974 and it was received by the 
Home Secretary on 25th October, 1974. 
‘The Home Secretary endorsed the re- 
presentation to the Deputy Secretary and 
the Deputy Secretary in his turn endors- 
ed it to the concerned section in his 
department for examination. Now it 
appears that the Secretariate was c_osed 
for the Pooja Holidays from 20th October, 
1974 to 27th October, 1974 {both days 
Gnclusive) and 30th October. 1974 was 
also a holiday on account of Kumar Pür- 
nima. The Assistant dealing with the 


matter could not, therefore. place the re-. 


vord in regard to the representation be- 
fore the Head Assistant until 31st October, 
1974. The Head Assistant examined the 
representation and submitted his remarks 
on 2nd November. 1974 and on 4th 
November, 1974 the Deputy Secretary 
dealt with the representation. The Tre- 
presentation then went to the Secretary 
and he made his remarks on it or 5th 
November, 1974. The representation was 
then processed by the Additional Chief 
Secretary on 6th November. 1974 and 
finally on Tth November, 1974 the file 
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was endorsed to the Chief Minister who 
was incharge of the Home Department. 
The Chief Minister was absent from 
Headquarters between 7th November, 
1974 and 12th November, 1974 and imme- 
diately on return to -Headquarters, she 
disposed of the representation and reject- 
ed it on 12th November, 1974. These 
facts. which are given in the counter- 
affidaviz filed by the Deputy Secretary to 
the Government of Orissa in the Home 
Department, clearly show that there was 
no undue delay on the part of the State 
Government in considering the represen- 
tation of the ist respondent. The repre- 
sentation could not straightway be plac- 
ed before the Chief Minister for her con- 
sideration. It had to be sent to the con- 
cerned department for examination and 
notings and naturally it took time for the 
representation to move from a lower offi- 
cer to a higher officer before it reached 
the Chief Minister. What is important to 
note is that there was no delay at any 
stage in this movement of the representa- 
tion from one officer to another. Every 
officer dealt with the representation 
promptly and after examining it and 
making his notings, submitted it to the 
representation un- 
doubtedly went to the Chief Minister on 
Ith November, 1974 but since the Chief 
Minister was out of Cuttack, it had to 
wait till the Chief Minister returned and 
it is important to note that as soon as she 
returned, she immediately, without any 
delay at all, disposed of the representa-| - 
tion. We do not, therefore, see any gan 
between the receipt of the representation 
and its consideration by the State Govern- 
ment which can be said to be unreason- 
ably long. The period of time which 
elapsed between the receipt of the repre- 
sentation and its disposal by the State 
Government has been satisfactorily ex- 
plained in the affidavit of the Denuty Sec- 
retary filed on behalf of the State Gov- 
ernment. We do not, therefore, agree 
with the High Court that there was un- 
due delay on the part of the State Gov- 
ernment jn considering the representation 
of the Ist respondent and in the circum- 
stances the order of detention could not 
be held to be invalid on that ground. 


5. In the result, in view of the 
statement made before us by the learned 
counsel appearing on behalf of the State 
Government and the District Magistrate 


- that they do not propose to detain the ist 


respondent again on the same material, we 
dismiss the appeal, but with no order as 
to costs throughout. 


i TE Appeal dismissed, 
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AIR 1976 SUPREME COURT 460 . 
(From: Madhya Pradesh)* 
Y. V. CHANDRACHUD, V. R. KRISHNA 
IYER AND A, C. GUPTA, JJ. 

Bansidhar Prashar, Appellant v. Sha- 
ligram Srivastava and another, Respon- 
dents. 

Civil Appeal No, 1325 of 1973, Dj- 
15-1-1976. 


(A) Representation of the People Act 
(1951), S. 123 (4) — Corrupt practice — 
Allegation as to speeches and pamphlets 
by respondent attacking character and 
conduct of appellant — Considering ante- 
cedents of appellant, respondent held had 
good reason to believe imputations to be 
true. 


The appellant, a Congress (R) cardi- 
date, was defeated by the respondent in 
the election to the State Assembly. The 
appellant filed an election petition chal- 
lenging respondent’s election on the 
ground that the respondent had delivered 
speeches and published pamphlets attack- 
ing appellant’s personal character and 
conduct. The appellant admitted in his 
evidence that a criminal case under Sec- 
tions 353 and 332, Penal Code was pend- 
ing against him, that a shopkeeper had 
filed a criminal complaint against him 
under Section 427, Penal Code and that 
an inquiry was being held against him by 
a Tehsildar on the charge that he em- 
bezzled public funds while he was the 
President of a Trust from 1966 to 1969. 
The Chief Minister had stated in the As- 
sembly that by an audit report the appel- 
lant was charged with having committed 
numerous irregularities and misappropria- 
tion of public funds, that an inquiry was 
held into those charges and thai necessary 
action was being taken on the inquiry re- 
port. The offending portion of the pu 2li- 
cation was a mere reproduction of what 
was stated in a memorandum submitted 
by a Congress (R) member to the High 
Command. The petition was dismissed by 
the High Court, On appeal to the Sup- 
reme Court. 

Held, that apart from the question 
whether the respondent did make the par- 
ticular statements and assuming that he 
did so, it would appear that in view of the 
antecedents of the appellant, respondent 
had reason to believe that the statements 
were true. The case, therefore, did not fall 
under S. 123 (4). (Para 4) 

Mr. G. L. Sanghi, Sr. Advocate (M/s. 
V. P, Nanda and K. C. Dua Advocetes 
with him), for Appellant; Mis, R. N. Bal- 
gotra, S. K. Dhingra, S. K. Jain and S. S. 
PETA a a Se aan ne RT 


*(Ele. Petn. No. 34 of 1972, D/- 3-7-1973- 
Madh. Pra.) . f 
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Bansidhar v. Shaligram (Chandrachud J.) | 


A. J. R. 
oo a, Advocates, for Respondent 
O, l. 


The Judgment of the Court was deli- 
vared by 

CHANDRACHTUD, J.:— In the elec- 
tions held to the Madhya Pradesh Legis- 
lative Assembly in 1972. | respondent 1 
who contested as an independent candi- 
date defeated the appellant! a Congress 
(R) candidate, by a margin 'of 2600 votes. 
The appellant filed an election petition 
challenging the election of | respondent 1 
but that petition was dismissed by the 
Madhya Pradesh High Court by a judg- 
ment dated July 3, 1973. This appeal is 
directed against that judgment. 

2 The High Court framed 19 effec- 
tive issues out of which issues 1 to 7 and 
10 to 14 are pressed before us. In so far 
as relevant, the appellant challenged res- 
pondent l's electicn on fhe following 
grounds : | 

(1) That in a meeting held on March 
2, 1972 which was largely | attended by 
voters belonging to the Harijan and Mus- 
lim communities, respondent 1 made a 
soeech assailing the personal character of 
tae appellant in regard, particularly, te 
his attitude to the Harijans, 

(2) That immediately after respon- 
dent 1 finished his speech iù the aforesaid 
meeting, his agents and supporters distri- 
buted a booklet called ‘Atma Ki Pukar’ 
vzhich contained aspersions| against the 
rersonal character of the appellant. 


(3) That on the 3rd and 6th March, 
1972 respondent 1 delivered similar 
speeches and on the 3rd March he pub- 
shed a pamphlet under the title ‘Panch 
Khas Baten’, attacking the appellants 
rersonal character and conduct, 

3. Apart from himself the appel- 
lant examined Habib Khan (P.W. 7), 
Mankhan (P.W. 8), Devial (P.W. 9) and 
Famnath Gandhi Sewak (P.W . 14) in sup- 
port of his case that respondent 1 made 
a derogatory speech on March 2, 1972° at 
the Purana Motor Stand, | Nasrullaganj, 
and that the pamphlet Atma Ki Pukar 
was distributed at the meeting. Respon- 
dent 1 is alleged to have stated in the 
meeting that the appellant did not believe 
in the principles for which his party 
stood, that he looked down upon the 
Earijans, treated them as | untouchables, 
taat his brother was involved in a com- 
munal riot in Sukerwas for|which he was 
prosecuted and that the appellant's co- 
worker, Ramnath Gandhi Sewak, was also 
communal minded. Respondent 1 admitted 
that he had addressed an election meet- 
ing on the particular day at Nasrullaganj 
but he denied that he had made the state- 
ments attributed to him or that any pam- 
phlet was distributed at the| meeting. It is 
significant that the version jof respondent 
1 is corroborated by Motilal Patel (R.W. 2) 


| 
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who is a member of the Congress (R) and 
who held various offices in the organisa- 
tion from time to time, He was Presidant 
of the Block Tehsil Congress Commitize 
of Nasrullaganj from 1967 to 1972, He nas 
stated in his.evidence that respondert i 
did not make any of the statements atri- 
buted to him and that no pamphlet was 
distributed during or at the end of ine 
meeting. In fact, Bonder (P.W. 10), vo 
is a Harijan, did not fully support ine 
case of the appellant in regard to iñe 
statements said to have been made by res- 
pondent 1 in the meeting. 


~ 


4. Apart from the question wie- 
ther respondent No. 1 did make che 
particular statements and assuming tzat 
he did so, it would appear that in view 
of the antecedents of the appellant, res- 
pondent No, 1 had reason to believe tat 
the statements were true. The appellant 
admitted in his evidence that a crimizal 
case under Sections 353 and 332 of ine 
Penal Code was pending against him in 
connection with an assault on a pobre 
constable, that a shopkeeper had filed a 
criminal complaint against him undJar 
Section 427 of the Penal Code and that an 
inquiry was being held against him by a 
Tehsildar on the charge that he embezzl- 
ed public funds while he was the Presi- 
dent of the Salkanpur Trust from 1966 to 
1969. At Ex. R-9 is a certified copy of -hbe 
proceedings of the Vidhan Sabha dazed 
July 31, 1972 which shows that in answ2r 
to a question, the Chief Minister of Ma- 
dhya Pradesh stated that by an aucit 
report the appellant was charged wish 
having committed numerous irregulariti2s 
and misappropriation of public furcs, 
that an inquiry was held into those chaz3~ 
es and that necessary action was ‘be-mg 
taken on the inquiry report. Considering 
hese facts and circumstances, the case 
cannot fall under Section 123 (4) of ze 
Representation of the People Act, 1851 
under which the corrupt practice consists 
of ihe publication of a statement wh.ch 
is reasonably calculated to prejudice -he 
prospects of a candidate’s election end 
which the maker of the statement “either 
believes to be false or does not believe to 
be true.” 


5. The High Court has recorded 
a finding that the booklet ‘Atma-ki-~Puke’ 
was distributed by respondent 1 and his 
agents but it is clear from the evidence 
that the offending portion of that puk- 
cation was a mere reproduction of what 
was stated in a memorandum submit ed 
by Motilal Patel to the Congress Hich 
Command. The Block Congress Commitee 
of Nasrullaganj had recommended three 
mames for Congress candidature from ihe 
Budni constituency. Respondent 1 vas 
amongst those three but the Provincial 
Congress Committee added the name of 
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the petitioner to the list. Motilal Patel 
has stated in his evidence that he drafted 
a petition complaining against the appel- 
lant and distributed the copies thereof to 
the members of the All India Congress 
Committee. Motilal Patel says that the 
imputations which he made against the 
appellant were true to his personal know- 
ledge and that every one concerned knew 
the whole truth, Banvirsingh Chatak who 
was examined as a court witness admitted 
that he composed the booklet partly on 
the basis of his personal knowledge and 
partly on the basis of what was stated in 
the memorandum submitted ‘by Motilal 
Patel to the Congress High Command. In 
these circumstances, the High Court was 
justified in coming to the conclusion that, 
at any rate, respondent 1 had good reason 
to believe the imputations to be ‘true, 


6. The statements attributed te 
respondent 1, said to have been mede by 
him in the meetings of the 3rd and 6th 
March, 1972 and in the pamphlet ‘Panch 
Khas Baten’ are more or less on the same 
pattern. In regard to those statements 
also the petitioner must be held to have 
had good reason to believe them to be 
true. 


y In these circumstances, the 
High Court was right in dismissing the 
election petition. The appeal, therefore, 
fails. The High Court deprived respon- 
dent 1 of the costs of the election petition 
on the ground that he falsely disowned 
all connection with the pamphlet ‘Atma- 
ki-Pukar’, We must deny to respondent 1 
the costs of this appeal for the same rea- 
son, The appeal shall therefore stand dis- 
missed without any order as to costs. 


Appeal dismissed. 





AIR 1976 SUPREME COURT 461 
(From: Allahabad) 


R. S. SARKARIA AND S. MURTAZA 
FAZL ALI JJ. 


Madan Gopal Kanodia, Plaintiff-Ap- 
pellant v. Mamraj Maniram and others, 
Defendants-Respondents and Vice Versa. 


Civil Appeals Nos. 707 and 708 of 
1968, D/- 15-1-1976. 


(A) Constitution of India, Article 133 
—— Misreading of evidence by High Court 
— Decision of Allahabad High Court Re- 
versed. 


Held that on a consideration of the 
evidence cf the plaintiff and the defendants 
the Supreme Court was clearly of the 
opinion that while the evidence of the 
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~ plaintiff had a ring of truth and consisted 


af persons who had deposed correctly. the 
evidence of the defendants was not worthy 
of credence. In other words, the evi- 
dance of the plaintiff far outweighs the 
evidence of the defendants both in qua- 
lity and credibility, and the High Court 
was wrong in accepting the evidence of 
the defendants. The finding of fact by 
the High Court was vitiated by non-con- 
sideration of material facts and admis- 
sions, misreading of evidence errors of 
record and a manifestly wrong and un- 
reasonable approach. Decision of Allaha- 
bac High Court. Reversed, (Para 19) 


{B) Civil P, C. (19083, Order 6, Rule 
2 — Pleadings — Construction — Deti- 
sion of Allahabad High Court, Reversed. 
Pleadings are losely drafted in the 
courts, and the courts should not scruti- 
nise the pleadings with such meticulous 
care so as to result in genuine claims be- 
ing defeated on trivial grounds, Decision 
ot Allahabad High Court, Reversed. 
(Para 26) 
{C) Civil P, C. (1908), Order 13, Rule 
2 — Object of — Discretion of Court — 
Decision of Allahabad High Court, Re- 
versed, . 
Order 13, Rule 2 of the Code of Civil 
Procedure does not provide for any par- 
ticular ritualistic formula in which the 
order of the Court has to be passed. Tne 
object of Order 18, Rule 2 is merely ta 
mrevent belated production of documents, 
ao that it may not work injustice to the 
defendant. This provision clearly clothes 
the Court with discretion to allow pro- 
duction of documents, if it is satisfied that 
Zood cause is shown to its satisfaction. 
The Nakal Bahi, invoices and other 
documents were filed by the plain- 
+iff along with the written statement 
containing better particulars, These docu- 
ments were filed in pursuance of the 
order of the Court which was moved by 
the defendants themselves. The Court 
had passed an express order condoning the 
delay and directing the defendants to re- 
eord their admission or denial of the 
documents. The defendants never took 
away any objection or exception to the 
filing of those documents, but complied 
with the order of the Court in regard te 
their admission or denial of the docu- 
ments. ‘The defendants had further ample 
opportunity to rebut these documents and 
to show that they were not genuine as the 
evidence had not begun, The original 
hata and the original rokar had been 
fled by the plaintiff along with the plaint. 
The entries contained in the Nakal Bahis 
were merely reproduction of the entries in 
the original Khata. Therefore, the ques- 
Hon of the entries in Nakal Bahis being 
fabricated or spurious could not arise. 


The Nakal Bahis merely gave further par- 


| 
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ticulars or details of the ‘entries already 
mentioned in the Ledger or the Khata. If 
in these circumstances, ‘therefore, the 
Court exercised its discretion under Order 
13. Rule 2, Civil Procedure Code to con- 
done the delay and allowed the plaintiff 
to rcroduce the documents ino error at all 
had been committed by the Trial Court. 


Decision of Allahabad High Court, Re- 
versed, | (Para 27) 
Mr. E. C. Agarwala, Advocate, for 


Appellant in Appeal No. 707 of 1968 and 
for Respondent in Appeal No. 708 of 1988; 
M/s. J. P. Goyal and Shreepal Singh, Ad- 
vocate. for Respondents in Appeal No. 707 
oe T and Appellants in App2al No, 708 
or 1965. 





The Judgment of the Court was deli« 
vered by | 


M. FAZL ALI, Je | Civil Appeal 
No. 707 is the plaintiffs appeal by certi- 
ficate granted by the Allahabad High 
Court against its judgment and decree 
passed in First Appeal No. 252 of 1963. 
dated July 10. 1962 (sic). The defendants- 
respondents have also filed their Appeal 
No. 708/68 for recoverv of Rs. 10.000/~ 
from the plaintiff. 





_ 2 The plaintiff had brought a suit 
in the Court of the First Civil Judge, 
Kanpur for recovery of Rs! 39,956/5/- from 
the defendants on account of three main 
items. The plaintiff's case was that he 
was carrying on wholesale cloth business 
at Kanpur in the name and style of Anant 
Ram Madan Gopal. The defendants’ firm 
was also carrying on cloth business af 
Kanpur and the defendants’ firm was 
known as Mamraj Maniram. The plain- 
tiff’s case further was thatjapart from cer- 
tain business dealings, the defendant firm 
used to borrow monies from the plaintiff 
on various occasions and. used to purchase 
cloth from the plaintiff on credit, Simi- 
larly the plaintiff also purchased the cloth 
from the defendents’ firm and used to 
send bales of cloth toithe defendants’ 
firm for retail sale. Badri Prasad one of 
the partners of the defendants’ firm was 
a close friend of the plaintiff: they were 
on very good terms and each of them was 
willing to co-operate with the other in 
carrying On the business of the two firms. 
The plaintiff’; case further was that some 
time in April, 1948. both the plaintiff and 
the defendants’ firm had|purchased 4090 
bales of cloth from M/s. Sidh Gopal Gaja- 
nand of Bombay. Out of the total goods 
the plaintiff had purchased 200 bales and 
the remaining 200 bales had been pur- 
chased by the defendants’ firm. The 
plaintiff further averred that the purchase 
of the entire quantity of, 400 bales was 
actually a joint venture. though both the 
plaintiff and the defendants’ firm ordered 
separately for the same, the plaintiff havs 
| 
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ing paid the money through the ` deřen- 
dants firm, The plaintiff further alleged 
that the goods were received at Fha- 
phoond and were brought to Kanpur in 
the trucks through the employees of the 
plaintiff as also the defendants and were 
unloaded and dumped in the shop and go- 
down of the defendants as the plaintiffs 
godown was not sufficient to contain the 
‘huge quantity of the goods purchesed 
from the Bombay firm. Thereafter the 
modus operandi was that the bales of 
cloth belonging to the plaintiff as alsc to 
the defendants were sold through Harish 
Chandra Bagla who was the commission 
agent and who arranged for purchasers of 
the bales of cloth belonging to both the 
parties, A large number of invoices re- 
garding the goods sold were prepared at 
the defendants’ shop and after the pur- 
chases were arranged by Harish Chandra 
Bagla the defendants used to send their 
peons or bill collectors to realise the 
money and give delivery to the purcna- 
sers. Thereafter_the defendants used to 
pay the sale proceeds of the cloth belong- 
ing to the plaintiff to him. Unfortunate 
friction between the two friends resulted 
from the fact that the defendants having 
sold 21 bales of cloth did not pay the price 
thereof to the plaintiff.in spite of several 
demands. It was also -pleaded in the 
plaint thet the defendant Badri Prasad 
admitted having solq 21 bales by mistake 
and asked the plaintiff to debit the cost 
of the cloth to his account and accord- 
ingly an amount of Rs. 21,686-11-3 beng 
the price of 21 bales of cloth was debit- 
ed in the account books of the plaintiff in 
- the name of the defendants. This was zhe 
first item which was claimed by the plain- 
tiff in his plaint. It was further alleged 
that the plaintiff had sent cloth worth 
Rs. 8,824-8-3 for being sold by the defen- 
dants on behalf of the plaintiff which was 
actually sold by the defendants through 
Ramesh Chandra c 
Naughada, but the plaintiff was not paid 
the price thereof. The third claim relat- 
ed to a sum of Rs. 3,819-14-6 which Is 
said to have been ‘borrowed by the de- 
fendants from the plaintiff. The plaintiff 
further claimed a sum of Rs. 5,625-3-0 
being the interest at the stipuleted rate 
of -/10/- (ten annas) ver cent. per month 
on the three items mentioned abcve. 
Thus the total amount sought to be re- 
covered by the plaintiff from the defen- 
dants came to Rs, 39,956-5-0. . 


' 3. The suit was contested by che 
defendants, who inter alia, pleaded that 
they had not at all sold 21 bales of cloth 
as alleged by the plaintiff nor was “he 
purchase of 400 bales a joint venture or 
enterprise entered into between the plain- 
tiff and the defendants, nor were the 
goods brought from Phapbroond and un- 
loaded in the. godown of ine defendarts. 
The dcfencants further denied ali the al- 
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legations made by the plaintiff and sub- 
mitted that the plaintiff had purchased 
200 bales of cloth from the Bombay firm 
and had ‘paid for the same separately and 
had sold the same through Harish Chan- 
dra Bagla. The defendants, however, ad- 
mitted that they had also bought 200 bales 
of cloth from M/s, Sidh Gopal Gajanand 
which were also sold through Harish 
Chandra Bagla and in fact the entire 
cloth was unloaded in the shop of Harish 
Chandra Bagla situated in Morayawala 
Gola in the city of Kanpur. The defen- 
dants also averred that the accounts of the 
plaintiff were wrong and fabricated as 
would be evidenced from the fact that a 
sum of Rs. 10,000/- had been paid by the 
defendants to the plaintiff for which ne 
credit was shown in the account books of 
the plaintiff, The defendants. however, 
admitted that there were some monetary 
transactions between the plaintiff and the 
defendants relating to borrowing of mo- 
nies from time to time which were shown 
in the account books of the defendants. 

4. The plaintiff after perusing the 
written, statement of the defendants im- 
mediately conceded the fact that he had 
received Rs. 10,000/- and it was not cre- 
dited to the account of the defendants ty 
mistake end he accordingly reduced his 
claim from Rs. 39,956-5-0 to Rupees 
29,956-5-0. Subsequently counsel for the 
plaintiff gave a statement before the trial 
Court that if the plaintiff succeeds, a dec- 
ree to the extent of Rs. 28,671/- only may 
be passed against the defendants. 


5. . After the plaint was filed by 
the plaintiff, the defendants filed an ap- 
plication before the Trial Court prayins 
that the allegations made in the plaint 
being vague and ambiguous. the plaintiff 
may be directed under Order 6, Rule 4, 
Lode of Civil Procedure to file better par- 
ticulars in support of his case. The Trial 
Court directed the plaintiff to file better 
particulars by way of written statement 
by August 9, 1952. As the plaintiff couid 
not file his written statement containing 
the better particulars by August 9, 1952. 
he was allowed to file the same by August 
16, 1952. On this day the plaintiff filed 
his written statement. containing better 
particulars and the details of his claim 
and along with his written statement he 
also filed 13 documents and prayed that 
the same may be allowed to be produced 
after condoning the delay. The Trial 
Court accordingly accepted the prayer 
of the plaintiff, condoned the de- 
lay, and’ directed the defendants 
to record their . admission or ce 
aial- on the documents filed by the 
Slaintiff on August. 16; 1952. In pursuance 
of the. order of the Court the defendants 
~ecorded their admission or denial on 
those documents. We. have -mentioned 
-hese facts, particr'arly because the High 
Court seems to have made a huge -capital 
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out of the fact that the plaintiff had filed 
the Nakal Bahi and other documents at a 
late stage of the suit without obtaining 
the permission of the Court — a fact 
which is not at all borne out from the 
order sheet of the Trial Court. We shall 
ave with this aspect of the matter a little 
ater. 


6. The Trial Court framed a num~« 
ber of issues and after taking evidence 
both oral and documentary cf both the 
parties accepted the plaintiff’s case in toto 
and passed a decree for Rs, 28,671/-. The 
defendants then went up in appeal to the 
High Court which reversed the judgment 
of the Trial Court and dismissed the 
plaintiff’s suit accepting the case made 
out by the defendants. Thereafter the 
plaintiff filed an application before the 
High Court for grant of a certificate of 
fitness for filing an appeal to this Court 
and the certificate having been granted, 
Appeal No. 707 of 1968 is now before us. 


q. We have heard the counsel for 
the parties at great length and have also 
gone through the judgment of the High 
Court and that of the Trial Court. We 
have also been taken through the entire 
evidence. We are constrained to observe 
that the High Court has not made a cor- 
rect approach to the facts of the present 
case and has proceeded mostly on conjec- 
tures and speculations and has also com- 
mitted errors of record, in arriving at 
some of the important findings. In view 
of the case made out by the plaintiff the 
area of the controversy has been very 
much narrowed down and centres 
round the question of the cost of 21 bales 
of cloth.- Both the courts below seem to 
have concentrated most of their attention 
to the question as to whether the purchase 
of 400 bales of cloth was a joint venture 
or not and as to the mode and manner in 
which the gale of those bales of cloth was 
conducted. In our opinion, in order to de- 
cide the short point whether the defen- 
dants are liable to pay the cost of 21 
bales of cloth to the plaintiff it is not at 
all necessary to go into the complicated 
question as to whether the purchase of 
400 bales of cloth was a joint venture or 
not, nor is the question of the manner in 
which the sale was made at all material 
or germane for the purpose of deciding 
the main issue in the case. The pivotal 
points arising for consideration in this 
case are two — (1) whether the goods 
were admittedly brought from Phaphund 
to Kanpur were unloaded in the shop and 
fodown of the defendants as alleged by 
the plaintiff or they were kept in the go- 
down of the commission agent Harish 
Chandra Bagla; and (2) whether the de- 
fendants had sold the 21 bales of cloth and 
did not pay the price thereof to the plain- 
tiff We might mention that if the first 
= is answered against the defendants, 
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then it follows automatically that the de- 
fendants must account for the sale pro- 
ceeds of those 21 bales of cloth. As the 
plaintiff expressly admits that he had re- 
ceived the money for 179|bales and con- 
fines his claim only to 21! bales of cloth, 
therefore, it is for the defendants to ex- 
plain what they. did v;ith this quantity of 
cloth which was in their custody. 


8. As regards the claim of the 
plaintiff regarding the retail sale of cloth 
worth Rs. 8.824-8~3 and the sum of Rupees 
3,819-14-6 on account of cash borrowings 
by the defendants, on a consideration of 
the evidence we are clearly of the opinion 
that the plaintiff has not been able to 
prove any of these tvo items. 


9. Thus the central point for de- . 
termination in this case is regarding the 
sale of 21 bales of cloth which is alleged 
to have been sold by the defendants and 
whose price was not paid ito the plaintiff. 
The High Court after considering the evi- 
dence of the witnesses of the plaintiff and 
of the defendants found that the plaintiff 
had not proved that the goods which were 
brought in trucks fro Phaphund to 
Kanpur were actually unloaded in the 
godown of the defendants. In this con- 
arenon the High Court observed as fol- 
Ows: 


“There was thus no reliable evidence 
to show that the plair-tiff’ s goods were ac- 
anit placed in a deferidante’ coe 


In this state of "the ndan the 
plaintiff's ease that nis ‘oods had been 
kept in the defendants’ godown cannot be 
accepted. 4 
Jn coming to this finding it seems to 
that the High Court has approached - the 
evidence in a most mechanical manner 
and seems to have discarded the evidence 
of the plaintiff on trivial and 
grounds. In order to appreciate the ques- 
tion as to whether the goods were un- 
loaded from the trucxs, it may first be - 
necessary to examine the! topography of 
the defendants’ shop, house and the go- 
down in the light of which the evidence 
has to be read, It would appear that the 
shop of the defendants is/| situated in Mo- 
holla Kahu-Kothi. The house of the de- 
fendants is adjacent to their shop and the 
godown of the defendants|is in front of 
the shop of the defendants adjacent to the ` 
temple of Ram-Janaki, The shop of the 
defendants as also the holise contains a 
number of Angans, Dalans and Veran- 
dahs, the details cf which have been given 
by the defendant Badri Prasad and his 
witnesses. It appears from the evidence 
that the godown actually |belonged to the 
temple which has bean taken on rent by 
D.W. 1 Badri Prasad in the name of Babu- 
Ial Badri Prasad which appears to be an 
alied firm of the defendants. It further 
appears that this codown ` e used by the 
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hurriedly. The counting was done in five 
rounds, The . total number of rejeezed 
ballot papers was 2039 and the rejecizon 
was also done in a mechanical manzer. 
The counting of first and second rourds 
had been completed at about 4.30 P, M. 
and 7, P. M, respectively and thereazcer 
the third round of counting was complet- 
ed at about 11 P.M. The fourth and 
fifth rounds were taken together and their 
counting was completed at about 5 A. M. 
When the second round of counting was 
about to close, the light was fading and 
there was inadequate lighting arran2=- 
ment, The counting continued in tt 
fading iight also in spite of protest beng 
mada that in that light even. the mazxs 
of seal on the ballot papers were not dist- 
inctly visible and as such counting should 
be postponed, But the Returning Officer 
did not pay any heed to this protest. The 
-respondent No. 1 himself had moved en 
application complaining about fading ligat 
but even then no action was taken by fhe 
Returning Officer, This gave an opportua- 
nity to the counting staff to bundle ont 
and count the ballot papers in their own 
manner recklessly, negligently and care- 
lessly, Whtn:-in that fading light the 
petitioner’s agent asked a number of tirres 
to show him a particular ballot pap2r, 
the counting staff did not agree but asked 
him to go to the Returning Officer wo 
in his turn said that the counting was ke- 
ing done by the counting staff and not 3y 
him and it was not possible for him to £0 
and supervise the counting being done at 
all the fourtcon tables evcry time. in 
spite of these heavy odds, the petitiorer 
was leacing all other candidates includirg 
the respondent No. 1 in the first three 
rounds and he-was fully convinced of the 
fact that had the counting taken place Mm 
the proper manner in accordance with tke 
rules after giving due opportunity to hs 
agents his lead in ‘those three would have 
been by more 100 votes than what was zc- 
tually counted by the counting staff. The 
petitioner further alleged that the coun*- 
ing staff which had _ mostly been drawn 
from the consolidation department attact- 
ed to the Setticment ‘Officer’ (Consolide- 
tion) was favourably inclined towards tre 
Jan Sang candidate the respondent No. :. 
In the fourth: round the petitioner's lead 
was reduced while in the-fifth round the 
petitioner was made to lose. It was fur- 
ther alleged that on table No. 11 tæ 
number of ballot papers counted in favour 
of the petitioner as valid votes was 2€2 
but that was entered as 162 in the resu_t 
sheet which was however detected by tte 
petitioner’s. counting agent immediately 
and on his protest that this had been dore 
deliberately, it was corrected, This fact 
would be evident from a perusal of Form 
No, 20.. The petitioner who had after the 
counting had started. gone back to his 
house’ as he was not keeping fit, received 
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a message sent by his agents that serious 
irregularities were being committed and 
efforts were being made by the counting 
staff to bring about his defeat-and to bring 
about the success of respondent No. 1 by 
hook or crook. The petitioner then went 
to the counting Pandal in the early morn- 
ing of 28-2-1974 before the result of 
fourth ard fifth rounds was declared. By 
that time the petitioner could not collect 
all the information regarding the other 
rounds from his counting agents and so 
he moved an application before the Re- 
turning Officer for recounting of fourth 
and the fifth rounds. The Returning Offi- 
cer invited objections from .the- respon- 
dent No. 1 who filed some objections in 
writing, After some talk between the 
agents of the respondent No. 1 and the 
counting staff, the respondent No. 1 -was 


. persuaded to withdraw his objection and 


then his application for recounting was 
allowed. In this recount which was con- 
fined to fourth and the fifth rounds some 
mistakes were found as a result of which 
the majority secured by the respondent 
No. 1 was reduced by two votes. By that 
time the petitioner learnt about the irre- 
gfularities committed in the counting | in 
other rounds also and on‘seeing that some 
mistakes . had been committed in the 
counting of fourth -and tthe  ffth 
rounds, he moved an application for 
a total recount which was rejected by the 
Assistant Returning Officer on account of 
threats held out by. the Jan Sangh candi- 
date and his agents and supporters that 
if that application was allowed they would 
use violence. On the basis of the oral ob- 
jections that were raised by the peti- 
tioner’s counting agents but were overrul- 
ed by the counting staff and the Return- 
ing Officer the petitioner gave some rough 
figures about improper rejection of valid 
votes in kis favour and the improper ac- 
ceptance of invalid votes in favour of 
respondent No. 1. 


3. The petitioner prayed for a 
total recount and rescrutiny of the ballot 
papers and as a result thereof to declare. 
him as duly elected ‘after declaring the 
election of the respondent No, 1 as void. 


4, . The petition was contested by 


' the respondent No. 1 who denied most of 


these allegations and alleged that the 
counting had been done properly and in 
accordance with the rules and there had 
been no irregularity or jllegality in the 
counting votes, -He also took some tech- 
nical pleas about the validity of the elec- 
tion petition which will be evident from 
the issues framed in this case. These 
issues were as follows: ` 


“l. Whether the size of the ‘counting 
table was too small to allow the counting 
agents of .the. candidates to look into the 
work of sorting, counting, accepting and 
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Tejecting of ballot papers and their bund- 
ling: etc ? ; oa. 
' 2. Wes an objection to this effect 
taken by the petitioner at*the very beg- 
inning of the counting as alleged in para. 
15 of the petition? If not, is he entitled 
to take this obiection in the election peti- 
tion ? a i ‘ i 
3. Whether any unauthorised persons 
entered the counting pandal after 12.30 
P. M. as alleged by the’ petitioner in para. 
21 of the petition? If so. its effect ? 
4. Whether at the close of the second 
Tound of countins when the light became 
dim on account of setting of the sun the 
counting was continued in that dim light 
_ before artificial light was provided. and 
whether that artificial light was not suff- 
cient to allow the ballot papers to be seen 
distinctly as alleged by the petitioner in 
paras, 22 to 24 of the petition? ‘Tf so, its 
effect ? 

5. (a) Whether the counting in fourth 
and fifth rounds was practically taken to- 
gether as alleged in para. 19 of the peti- 
tion? If so, its effect ? l i 

(b) whether no objection on this 
score was taken by the petitioner at that 
time? If so, its effect? 

© 6. Whether on table No. 11 in the 
fourth round 262 ballot papers were 
counted jn favour of the petitioner | as 
valid votes but that was entered in the 
Tesult sheet as 162 votes which was sub- 
sequently corrected on a protest being 
made by the petitioner’s agent to the 
Returning Officer? If so, its effect on the 
petition? ee a : 

7. whether on the partial recounting 
made on the application of the petitioner 
four votes originally counted as valid votes 

~ in favour of the petitioner and six votes 
originally counted as valid votes in favour 
of respondent No. 1 were found to be in- 
valid votes and rejected as‘such? Can an 
inference be drawn from this fact thet 
the entire recounting suffered from such 
mistakes ?: ` AE a ee 
8. Whether after ` the’ petitioner 
moved a second application for total re- 
count any threats, were held out by the 
Jan Sangh agent and supporters as alleg- 
ed in para. 35 of the petition ? 
~ 9. Whether the second recount appli- 
cation of the petitioner was wrongly re- 
jected by the Returning Officer? i 
10. Whether .any valid votes cast in 
favour of the petitioner were wrongly re- 
jected, or wrongly counted as votes in 
favour of the other candidates as alleged 
in paras, 37 to 39 of.the petition ? 


11: Whether about hundred invalid 
votes were wrongly credited to respon-. 
dent. No. 1 as valid votes „as alleged in 

. 38 of the petition? l 
REID Whether the. result of thè elec- 
tion has been materially affected by the 
‘above stated irregularities, if any? ` 
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13. Whether it is a fit case for gene- 
ral scrutiny and recounting as has been 


alleged by the petiticner ? 

14. Does the petition suffer from the 
defect of not contairing a concise state- 
ment of materiel facts on which the, peti- 
tioner relies as required by Section ‘83 (1) 
(a) of. the Representation} of the People 
Act? If so, is the petition liable to be re- 
jected on this ground ? i 

15. Whether the petition was not 
validly presented by the petitioner in ac- 
cordance with the provisions contained m 
Section 81 of the Representation of the 
People -Act ? ; 8 

16.. Whether the copy of the Election 
Petition served on respondent No, 1 was 
not attested by the petitioner under his 
own. signature te be a true copy of the 
petition as required by Section 81 (3) of 
the Act? If so, its 2ffcct ?” 


3. _ The petitioner | applied for a 
general inspection of the ballot papers 
which was allowed ky me under my order 
dated 5-11-1974, In that ordcr I had gi- 
rected that inspection’ shall be done under 
the supervision of tke Joint Registrar and 
the respondent No. 1 or pais counsel shall 
have an opportunity to be present when 
the inspection is made. further directed 
that the votes which were undisputedly 
m favour of the -pet-tioner or the respon- 
dent No. 1 as admitted by them shal} be 
separately sorted ort and counted. The 
ballot papers In resvect | of which there 
was a dispute between the parties shall 
be separately counted and bundled so that 
decision on them may be given by the 
‘Court, > ae k 

. B. After that inspection had‘ been 
made the petitioner moved an application 
for amendmen: of the lelection pettion 
which was allowed and the respondent 
No. 1 was given an opportunity to file an 
additional written szatement in the light 
of that amendment. He filed additional 
written statement, He also wanted to fle 
a recriminatory petition at that stage 
which was not ‘accepted as it was barred . 
by time. . In ‘the light of- these amended ` 
pleadings of the parfies.the following fur- 
ther issues were framed:| «| 

17. Whether the 80 ballot papers or 
any of them detailed in Schedule A were 
valid votes cast in favour of the peti- 
tioner but were wrongly rejected as in- 
valid ? 

18. Whether the 286 ballot papers de- - 

] em were 
valid votes cast in favour|of the petitioner 
but were wrongly accepted and counted 
as valid vote in favour of respondent 
No, 1?. j . 

‘19: Whether ‘the 14 ballot papers of 
any of them srecified in Schedule C were- 
valid votes cast in favour)of the petitioner. — 


‘but were wrongly eccepted and cotnted 
noe al Nae ae ee a ah 
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as valid votes in favour of other candi- 
dates. (excluding respondent No. 1)? 

20. Whether the 51 ballot papers ce- 
tailed in Schedule 1 to the additional 
written statement or any of them vaid 
votes cast in favour of the respondent Mo. 
1 but were wrongly rejected by the Fe- 
turning Officer as invalid votes ? 

21. Whether the . 150 ballot papers 
specified in Schedule 2 to the additioral 
written statement or any of them were 
“invalid and liable to be rejected but were 
wrongly counted as valid votes in favour 
of the petitioner ? 

22. Whether the 3 ballot papers spe- 
cified in Schedule 3 to the additional wr-t- 
ten statement or any of. them were vald 
votes in favour of other candidates (ex- 
cluding the respondent No. 1) but were 
wrongly accepted as valid votes in favour 
af the petitioner ? 


93. Whether the 9 ballot papers spe-' 
cified in Schedule 4 to the additional writ- 


ten statement or any of them were valid 
votes in favour of the respondent No. 1 
but were wrongly counted as valid votes in 
favour of the petitioner ? 


. 24. Whether the 13 ballot papers sp2- 


cified in Schedule 5 to the additional writ- 


ten statement or any of them were vald 
votes in favour of respondent No. 1 but 
were wrongly counted as valid votes -n 
favour of other candidates (excluding the 
petitioner) ? 

25. Whether the pleas covered ty 
[Issues Nos. 20 to 24 are open to the res- 
pondent No. 1 in the absence of any recri- 
minatory petition being filed by him with- 
in the prescribed time ? 


T. After that the petitioner’s coun- 
sel Sri Umesh Chandra Srivastava stated 
that since the ballot papers had been ins- 
pected by the petitioner and counted under 
the orders of the Court under the super- 
vision of the Joint Registrar of the Court, 
he did not propose to adduce any oral 
evidence in the case and would confire 
himself only to those disputed ballot 
papers which according to him should 
have been counted as valid votes im 
favour of the petitioner but were either 
wrongly rejected or counted -as vali 
votes in -favour of the respondent No. 1 
or other candidates. Further ` he would 
also point out those disputed ballot papers 
which have been wrongly counted as valid 


votes in favour of the respondent No. 1 ° 


though they are liable to be rejected as 
invalid votes. 


8. Sri S. K. Vidyarathi counsel far 


the respondent No. 1 also did not adduœ 
any oral evidence. He further stated. thst 
Ke would point out the validity or other- 
wise of the disputed ballot papers about 
which the petitioner claims that they hava 


been either wrongly rejected or wrongly- 
accepted as valid votes in favour of res-. 
and 


pondent No, 1 or other ‘candidates 
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that he would also point out those dis- 
puted ballot papers which have been 
wrongly counted in favour of the peti- 
tioner though they were liable to be re- 
jected, or counted in favour af the res- 
pondent No. 1. 


, 9, The Issues Nos. 15 and 16 were 
tried as preliminary issues and they were 
answered in the negative under my order 
dated 27-9-1974* which shall be deemed 
to be a part of this judgment. 

Issues Nos. 1 to 3. 

1 There is no evidence in sup- 
port of these issues, They are found in 
the negative, 

Issue No. 4. 

11. This issue on the dim light 
has been considered by me when I al- 
lowed the petitioner's application for in- 
spection of ballot papers. No separate 
finding on this issue is necessary at this 
stage, 

Issue No, 5 (a) and (b). 

12. There is no evidence in sup- 

port of this issue. Part (a) of Issue No. 5 


is found in the negative. Part (b) does 
not arise. 
Issue No. 6._ 

13. There is nO evidence in sup- 


port of this issue, It is found in the ne- 
fative. 
Issue No. 7, 


14. It is an undisputed fact that in 
the partial recount the mistakes as men- 
tioned in tnis issue were detected as a re- 
sult of which the majority of respondent 
No. 1 was reduced by two votes: from 
this fact alone it cannot be inferred that 
the entire counting suffered from such 
mistakes. This circumstance however 
along with other facts may raise an in- 
ference that mistakes had been committed 
in the counting. Those mistakes have 
now been pin-pointed by the petitioner 
after an inspection of the ballot papers. 
any shall be aber with at their proper 
place. 


Issue No. 8. - 

‘15. There is no evidence in sup- 
port of it. It is found jn the negative. 
Issue No. 9, 

16. It does not require any finding 
after a-general recount has been made 
under the orders of this Court. 

Issues Nos. 10 and 11, 


17. These issues do not call for 
any finding because they have now been 
superseded by Issues Nos. 17 to 19 fram- 
ed after the amendment of the pleadings. 
Issue- No. 13.. 

18.. Since the general serutiny and 
recounting of the ballot papers had been, 


*{Note: The order answering Issues 15 and 
16, dated 27-9-1974, has been printed at 
the end ‘of this judgment and the paras 
of that order are numbered as 9-A. 9-B, 
9-C etc.. — Ed.} 
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allowed under my order. dated 5-11-1974 
this issue does not call for any separate 
finding again. 

Issue No. 14, 

19. The petition does not appa- 
rently suffer from the defect of not con- 
taining concise statement of material 
facts as required by Section 33 (1) (a) of 
the Representation of the People Act. 
This issue was also not pressed on behalf 
of respondent No. 1. It is decided in the 
negative. 

Issue No. 17, aaa 

20. The 80 ballot papers as detail- 
ed in Schedule A to the amended election 
petition were rejected by the Returning 
Officer as invalid votes. Each of ‘these 
ballot papers was scrutinised by me and 
as a result of that scrutiny I find that 
while 43 ballot papers mentioned at Serial 
Nos. 1, 2. 7 to 12, 14, 17, 18, 23, 
30. 32 35, 36, 39, 40, 42, 43, 45 
to 48, 50 to 60, 62. 67, 70 to 72. 
76 to 79 were rightly held as invalid by 
the Returning Officer, the remaining 37% 
ballot papers mentioned at Serial Nos. 3 
to 6. 13, 15, 16. 19 to 22, 24 to 29, 31, 
33, 34, 37, 38. 41, 44, 49. 53, 61, 
63 to 66, 68, 69. 73 to 75 and 80 were valid 
votes in favour of the petitioner which 
had been wrongly rejected. The peti- 
tioner is entitled to get a credit of 37 
votes to the number of votes already 
counted:in his favour. The issue is de- 
cided accordingly. 

Issue No, 18. 

21. In Schedule B to the, amended 
election petition. the petitioner gave de- 
tails of 286 ballot papers which were 
counted by the Returning Officer as valid 
votes in favour of respondent No, 1 but 
according to the petitioner they ought to 
have been counted in his favour. I seru- 
tinised all those ballot papers in the pre- 
sence of the counsel of the parties. As a 
result of that scrutiny I find that 14 bal- 
lot papers specified at Serial Nos. 54, 66, 
89 106. 118, 134. 147, 149, 153, 155, 
156, 157, 158 and 162 were actually va- 
lid votes.in favour of the petitioner: but 
were wrongly counted as valid votes in 
favour of the respondent No. 1. 
petitioner is entitled to get a credit for 14 
valid votes and the respondent No. 1 has 
to get a debit of those votes out of: the 
votes counted in his favour. 

"ee It was further found that the 


ballot papers mentioned at Serial Nos, 5, 
6. 8 32. 42, 43, 46. 47, 49, 51, 73, 


75. 80, 84. 85, 88, 102, 109, 110. 
112, 115, 117. 119, 120, 122, 123, 125, 
126, 127.°130, 131, 138. 189, 159, 163, 
164, 168. 170. 175, 195, 209, 212, 214. 
915. 216, 224 to 227, 232, 238, 239, 
948. 252. 254, 257, 260, 263, 275 and 


978 are invalid votes which have been 
wrongly counted as valid votes in favour 
of the respondent No. 1. So 61 votes have 
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to be debited against the votes purported 
to have been secured by ithe respondent 
No, 1. One ballot paper detailed at Serial 
No. 166 is in fact a valid! vote in favour 
of respondent No. 6 but it was wrongly 
counted in favour of the respondent No. 
1. So this one vote has also to be debit~ 
ed against the votes purported to have 
been secured by the respondent No. 1. 
The remaining votes mentioned in this 
Schedule were however found to be valid 
votes in favour of respondent No. 1. In 
this way, the petitioner has to get a cre- 
dit of 14 votes and 76 votes have to be 
debited against the respondent No. 1. 


Issue No, 19, 


In this Schedule the! petitioner has 
specified 14 ballot papers which, accord- 
ing to him, were valid votes in his favour 
but were wrongly accepted and counted 
as valid votes in favour iof other candi- 
dates excluding respondent No. 1.. These 
ballot papers were also/serutinised by 
me. The ballot paper specified at Serial 
No. 1 is not a valid voteiand it ought to 
have been rejected and not counted in. 
favour of any candidate, The ballot 
papers specified at Serial Nos. 2 to 10 and 
12 to 14 are valid votes in favour of the 
petitioner which had been! wrongly count- 
ed in favour of other candidates. The bal- 
lot paper specified at Serial No. 11 is not 
a valid vote in favour of the petitioner. 
So the petitioner has to get a credit of 12 
votes under this head, The issue is found 
accordingly, | 
Issue No, 25. 


23. During the AA of the 
ballot papers which was jallowed in the 
presence of the contesting parties and 
their counsel the respondent No. 1 also 
picked up certain ballot papers as speci- 
fied by him in Schedules!I to V attached 
to his additional written| statement filed 
after the election petition had been 
allowed to be amended. According to him 
he found certain loopholes and defects in 
these ballot papers which would have the 
effect of reducing the total number of 
valid votes that were counted in favour of 
the petitioner by the Returning Officer 
and to increase the number -of votes in 
favour of respondent No. 1. To cover 
those matters Issues nos.; 20 to 24 were 
framed. 


24, On behalf of ,the petitioner it 
was however objected that the respondent 
No. 1 having failed to | give notice - of 
recrimination within the time allowed by 
Section 97 (2). he is not/entitled to give 
any evidence to show that some votes 
have been wrongly counted in favour of 
the petitioner which ought to have been 
rejected or counted in favour of the res-« 
pondent No, 1 or some jother candidates 
in view of the proviso to sub-section (1). 
of Section 97. In support of his objec- 
tion, the learned counsel for the petitioner. 
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relies on the latest decision of the ups 
reme Court in P. Malai Chami v. M A, 


Ambalam, (AIR-1973 SC 2077) in which. sha . 


had 


Supreme Court atter a review of the 2are 
lier case law held (vide Index Note (A)} 
that in a case where an election petitione 
prays not merely for setting aside the suca 
cessful candidate's election but also for 
declaring himself as elected, the only 
ground on which he can be so declared is 
that in fact he had received a majority of 
valid votes. It is in deciding as to who 
has got the majcrity of valid votes shat 
Section 97 comes into pley. In suck a 
case it is the duty of the successful can- 
didate to file a recrimination petition as 
contemplated by Section 97, If he does 
not do so, he will not be allowed to ‘ead 
any evidence raising any plea against the 
validity of the claim of the election reti- 
tioner. 

25. é 
tack of the petitioner like that In the pre- 
sent case was in respect of the counting 
of votes in which a number of mistake 
were alleged to have been committed in 
favour of the successful candidate. The 


petitioner prayed for recount which was 


hotly contested by the successful cardi- 
date. The learned Judge hearing the ejec- 
tion petition however allowed the p2i- 
tioner’s application for recount. It was 
ordered that the recount would be’ done 
by four advocates acting as tellers fwo 
from each side ott of a list of four fur- 
nished by each side. Both the parties and 
their respective counsel were permitted to 
be present along with four counting 
agents for the petitioner as well as zhe 
- respondent (the successful candidate) end 
an Assistant Registrar .of the High Cost 
was appointed to preside over the recount 
of the ballot papers and to be assisted by 
the members of the staff dealing with 
election cases. The Assistant Regist-ar 
was required to submit his report and on 
receipt thereof an opportunity was to be 
given to both the parties to be heard on 
that report and necessary orders wou.d 
be- passed thereon. The Assistant Resis- 
trar himself dealt with those votes omy 
which were conceded by one side or the 
other as having been validly cast in 
favour of the opposite side. Thus before 
him out of the votes which were held n- 
valid by the Returning Officer. 2583 were 
agreed as rightly held invalid but there 
was dispute about 800 which were left for 
decision of the Court. Similarly. with re- 
gard to the votes counted in favour _of 
the successful candidate it was conceded 
by both the sides that 11951 were vaid 
votes in his favour while there was a dis- 
pute with regard to o as In dade: 

he election petitioner it was concec~ 
d pe the counsel for the parties that 
11301 votes had been rightly counted in, 
his favour as valid votes but 395 balbct 
papers were disputed which were left for 
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the decision of the Court, In this way, 
more than 1700 ballot papers were in dis- . 
pute which had to be scrutinized by the 
learned Judge and he had to give his 
decision in respect of each of those ballot 
papers. He scrutinised those ballot papers 
and gave his decision. As a result of this 
it was found that the successful candidate 
had got 37372 votes while the election 
petitioner had secured 37297 votes. Thus- 
the majority of the successful candidate, 
was reduced ‘from 127 to 75. but 
still he remained the successful candidate, 
though by a reduced majority, It was, 
however, urged on behalf of the election 
petitioner before the learned Judge that 
in a case where an election petitioner had 
applied not merely for setting aside the 
election of the successful candidate but 
also for declaring himself as elected, it 
was the duty of the successful candidate 
to have filed a recrimination application 
under Section 97. This argument was 
based on the earlier decision of the Sup- 
reme Court in Jabar Singh v. Genda Lal, 
(ATR 1964 SC 1200). This objection was 


‘upheld by the learned - Judge who took 


the view that in the absence of a recri- 
mination petition under Section 97 the ap- 
pellant (successful candidate) was not en- 
titled to question any votes which might 
have been improperly received on behalf 
of the respondent (the defeated candi- 
date). If that had been done, the succes- 
ful candidate as indicated earlier would 
still have won by a majority of 75 votes. 
But as he was not entitled to do so, the 
result of leaving out of account votes im- 
properly received on behalf of the unsuc~ | 
cessful candidate and taking into account 
only the votes which ought to have gone 
to the unsuccessful candidate. which had 
been improperly rejected it was found 
that the unsuccessful candidate has se- 
cured 96 votes more than the successful 
candidate. The election petition was al- 
lowed and the petitioner was declared 
elected. The successful candidate filed an 
appeal before the Supreme Court, The 
Supreme Court relying on its earlier deci-’ 
sion in Jabar Singh v. Gendalal, AIR 1964 
SC 1200 (supra) and quoting some passage 


_from it upheld ‘the decision of the learned 


Judge and dismissed the appeal. 


26. ‘One-of the arguments raised 
before the Supreme.Court was that when 
the election petitioner himself prayed for 
recount of all the votes on the ground of 
breach of election rules, there was no 
need for filling recrimination petition even 
when the recount was asked for the pur- 
pose of obtaining a declaration that the 
successful candidate’s election was void 
and a further declaration that the peti- ` 
tioner himself had been elected. This 
argument was repelled and the Supreme 


Court held that where an election peti- 


tioner prayed for recount of all the votes 


on ground of breach’ of election rules, -it 
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{could not be said that there was no need 
for filing recrimination petition when the 
jrecount was asked for the purpose of ob- 
taining a declaration that the successful 
-jeandidate’s election was void and a fur- 
ther declaration that the petitioner him- 
self had been elected. 


ae Dealing with the question that 
t was conceded gn behalf of the elec- 
tion petitioner himself that some of the 
votes counted in his favour were invalid 
vetes which ought to be excluded, the 
oourt held {vide Index Note (C)): 


“Where an election petitioner prayed for 
recount of votes for the purpose of obtain- 
Ing a declaration that the successful can- 
didate’s election was void and a further 
declaration that he himself had ‘been el- 
ected and the sueressful candidate was 

‘frrecluded from giving evidence against 
the validity of the petitioner’s claim due 
to non-compliance with the provisions of 
section 97, Representation of the People 
Act, no question of estoppel'can arise on 
account of concession made by the parties 
as to the votes validly given in favour of 
each other. Concession is akin to admis- 
Sion and the use of such admission would 
be evidence. The successful candidate can 
five evidence either by relying on the 
petitioner's concessions or leading inde- 
pendent evidence. Since giving of evi- 
dence was barred, the concessions cannot 





be used as evidence in favour of the suc- 


cessful candidate.” 


28- This ruling applies with full 
temphasis to the facts of the present case. 
{So far as the facts are concerned, the pre- 
Isemt case stands even on'a stronger- foot- 
ling. In his original written statement the 
contesting respondent No. 1 had nowhere 
given any indication that some votes 

been wrongly counted in favour of 
the petitioner which ought to have been 
rejected or counted in favour of. the res- 
pondent No. 1 or any other candidate. On 
the other hand, he refuted all the allega- 
tions of the petitioner that there had been 
any irregularity or illegality in the count- 
ing of votes or any improper rejection or 
acceptance of ballot papers. When the 
petitioner’s application for recount was 
allowed by me. though contested by the 
respondent No. 1. er my order ‘dated 
11-1974 and the inspection was folng on 
under the supervision of the Joint Regis- 
trar of this Court, the -petitioner moved 
an application (C. M. An No. 80 (E) ‘of 
4974) that he did not want to Inspect bal- 
lot papers which had been counted as 
valid votes in his favour and that the 
Respondent No, 1 should also not be al- 
lewed to inspect those ballot papers in 
view of the Supreme Court decision in 
P. Malai Chami v. M. A. Ambalam, AIR 
1973 SC 2077. (supra). Unider | ler 
dated 28-11-1974. I provisionally permit- 
ted the respondent No. 1 also to inspect 
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the ballot papers counted as valid votes 
in favour of the petitioner) which would 
be without prejudice to the! petitioner and 
I had reserved my decision on the ques- 
tion whether the respondent No, 1 was 
entitled to challenge any | ballot papers 
counted as valid votes in favour of the 
petitioner, In view of the above Supreme, 
Court decision itis not permissible to allow 
the respondent No. 1 to challenge any of 
those ballot papers which have been 
counted as valid votes in favour of the pe- 
fitioner because he failed to file a recrimi- 
nation petition within the time allowed by 
Section 97 (2). , 


29- The learned counsel for the 
respondent No. 1 however relied on a 
Hull Bench decision of this! Court in N. R. 
Shikshak v. R. P. Dikshit, 1965 All LJ 25 
= (AIR 1965 All 454) (FB). In this case 
Desai, C, J.. speaking for [the Bench ob- 


‘served (vide second head-note}: 


“In an election petition to challenge 
the election on the ground! of Section 100 
(1) (d) (iii) of the ‘Representation of The 
People Act it must be alleged that votes 
‘ounted in favour of the returned candi- 
date were improperly received or that 
votes cast in favour of a defeated candi- 
Jate were improperly refused or rejected. 


The petitioner is not at all/ concerned with 


improper rejection or refusal of votes cast 
in the returned candidate's favour of 
with improper acceptance of votes cast in 
a defeated candidate's favour because the 
result of the election cannot be said to 
have been materially affected by any of 
these things.” 


These observations are 1 don in con- 


sonance with the law laid! down by the 
Supreme Court in Jabar Singh v. Genda 
Lal AIR 1964 SC 1200 sand P. Malai 
Chami v. M. A. Ambalam, AIR 1973 SC 
2077 (supra). He made further observa- 
tions (vide head-note 4): | 

“A returned candidate may defend an 
election petition by rebutting the prima 
facie case made out by the petitioner and 
also by making a counter-claim against 
him: it is the latter that requires a-notice 
of recrimination, A returned candidate is 


a counter petiticner only in respect of the 


counter claim set up by him and not in 
respect of the case set up against him in 
the election petition. A notice of recri- 
mination is required only’ when the re- 
turned candidate wants to attack and not 
when he wants to defend, i.e., do some- 
thing in addition to what|he has already 
done to defend the petition. 


Held. that Section 97 did not apply to 
the supplementary written statement filed 
by the petitioner and to his right to pro- 
duce evidence, by way of rebuttal. to 
prove that the result of his election was 
not materially affected by the improper 
reception etc. of votes mentioned in the 
lists attached to the petition.” 

i 
t 
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The first sentence of this observation is 
again in consonance with the law kaid 
down by the Supreme Court but the rest 
of the observation appears to run couxter 
to that law. Desai. C. J., referred te the 
case of Jabar Singh v. Genda Lal and 
after quoting certain observations from 
that decision. tried to distinguish it by 
holding that it did not apply to the zase 
of rebuttal to which the respondent had 
an inherent right. 


- 30. No one can dispute the prepo- 
sition that a respondent has a right to de- 
fend himself by rebutting the allegat:ons 
made against him by the petitioner. In 
this case the petitioner alleged that 980 
votes as detailed in Schedule A were 
wrongly rejected by the Returning Officer 
though they wére valid votes in his favour. 
The respondent could defend himself by 
rebutting this allegation and showing -hat 
all ballot papers were validly rejected by 
the Returning Officer. € 
was partially successful in showing that 
at least 43 of these ballot papers were 
rightly rejected by the Returning Off-cer 
as they were not valid votes according. to 
rules. Similarly he successfully defended 
himself though partially that the alleca- 
tions of the petitioner with. regard to the 
ballot papers detailed in Schedules B and 
C were not correct. But as a net result 
of the allegations made by the petitioner 
and their rebuttal by the respondent with 
partial success it was found that the result 
‘of election had been materially affected 
‘by the wrongful rejection of some of the 
ballot papers which were valid votes m 
favour of the petitioner and the wrongful 


acceptance of some of the ballot papers as 


valid votes in favour of the respondent 
No. 1 though they were invalid ba_lot 


papers liable to be rejected. The overall 


position after that was that the petitioner 
secured 106 more votes than the respon- 
cent No. i l 


24. The respondent No. 1 then 
wanted to show that some of the ballot 
papers counted as valid votes in faveur 
of the petitioner’ were also invalid. ballot 
payers and liable to be rejected and far 
ther that some of the ballot papers whch 
were valid votes jn favour of the respen- 
dent No. 1 were wrongly rejected by the 
Returning Officer. Here he starts an 3f- 
fensive against the petitioner’ and js mot 
simply on the defensive. This is not per- 
missible unless the respondent No. 1 kas 
filed a recriminatory petition under Sec- 
tion 97. This distinction does not appear 
to have been realised by the Full Berch 
and the following material observaticns 
made by the Supreme Court in Jabar 
Singh v. Genda; Lal, AIR 1964 SC 1209 
which were extracted in the latest case P. 
Malai Chami v. M. A. Ambalam. AIR 1°73 
SC 2077 also do not seem to have bem 
noticed by the Full Bench, 
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“Held: (i) The scope of the enguiry 
in a case. falling under Section 100 (1) 
(d) Gii) is to determine whether any votes 
have been in:properly cast in favour of 
the returned candidate or any votes have 
been improperly refused or rejected in 
regard to any other candidate, These 
are’ the only two matters- which would 
be relevant in deciding whether the elec- 
tion of the returned candidate has heen 
materially affected or not. At this en- 
quiry the onus is on the petitioner to 
prove his allegations. Therefore,” in the 
case of a petition where the only claim 
made is that the electton of the returned 
candidate is void, the scope of the enquiry 
is clearly limited by the requirement of 
Section [00 (1) (dy itself. In fact. Section 
97 (1) hes no application to the case fall- 
ing under Section 100 (1) (d) (it) the 
scope of enquiry is limited for the simple 
reason that what the clause requires to 
be considered is whether the election af 
the returned candidate has heen matertal- 
ly affected and nothing else. 


_ (ii) There are cases in which the elee- 


tion petition makes a double claim; i 


claims that the election of a returned can- 
didate is void and also asks for a decla- 
ration that the petitioner himself or some 
other person has been duly elected. H is 
in regard fo such a composite case that 
Section 100 as well as Section 101 would 
epply, and it is in respect of the addi- 
tional claim for a declaration that some 
other candidate has been. duly elected that 
Section 97 comes into play. Section 97 (1) 
thus allows the returned candidate ta re: 
criminate and raise pleas in support af. 
his case, The result of Section 97 (1): 
therefore, is that in dealing with a com. 
posite election petition the Tribunal en- 
quires into not only the case made out 
by the petitioner. but also the caunter- 
claim made by the returned candidate. In 
this connection the returned candidate is 
required to comply with the provisions af 
Section 97 (1) and Section 97 (2) of the 
Act. If the returned candidate does not 
recriminate as required by Section 94, 
then he cannot. meke any attack against 
the alternative claim made by the peti- 
tioner. In other words the returned can- 
didate will not be allowed to lead any 
evidence because he is precluded from 
raising. any pleas: against the validity of 
the claim of the alternative candidate.” 


32. - In view of the latest decision 
of the Supreme Court following its ear- 
lier decision in Jabar Singh v. Genda Lal, 
AIR 1964 SC 1200 and Bhim Sen v. Ge-/ 
pali reported in (1961) 22 ELR 288, the] 
law laid down by the Full Bench shall be 
deemed ta have been jmptiedly overruled. 
I therefore answer this issue in the negan 
tive. 2°. l 
Issues Nos. 22 ta 24. -> - 

33. In view of my finding on Issu 
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N>. 25. it is not necessary to record any 
finding on these issues, 
Issue No. 12, ; 

34. The mistakes cummitted by the 
Returning Officer in the counting of votes 
have materially affected the -esult of the 
election. Now we finc that cut of 16486 
votes purported to have been received by 
the respondent No. 1, 76 votes have to be 
deducted. After that he is left with 16410 
votes, On the other hand, the petitioner 
has received 63 more valid votes besides 
16453 votes counted in his favour. Thus 
the petitioner secures 16516 votes, The 
petitioner has therefore a lead over the 
respondent No. 1 by 106 votes and he has 
secured the largest number of votes. 


35. The election petition is allow- 
ed. The election of respondent No. 1 is 
declared void and set aside and in his 
place the petitioner is declared to have 
been validly elected as Member of the 


Legislative Assembly from Constituency > 


No. 148 known as Mahsi Constituency 
District Bahraich. The petitioner shail 
-also receive his eosts from the contesting 
respondent No, 1 which are assessed at 
Rs. 2,000/- (rupees two thousand), . 
Petition allowed. 


{Order answering Issues Nos. 15 and 
16 in Election Petition No, 3 of 1974, dated 
27-9-1974 See para 9.] 


9-A. In this election petition 
Issues Nos. 15 and 16 were tried às prelij- 
minary issues, These issues are: 


“15. Whether the petition was not va- 
lidly presented by the petitioner in ac- 
cordance with the provisions contained in 
Section 81 of the Representation of the 
People Act ? 

16. Whether the copy of the Election 
Petition served on respondent No. 1 was 
not attested by the petitioner under his 
own signature to be a true copy of the 
petition as required by Section -81 (3) of 
the Act? If so its effect? 

Findings, 
Issue No, 15. 


§-B. The factual, section as jt has 
emerged from the statement on oath of 
the petitioner Sri Ram Harsh Misra is 
that he had engaged:Sri Ramesh Kumar 
Srivastava Advocate and some other 
Advocates as his counsel for the conduct 
of this election petition, On 12-4-1974 at 
about 4 P. M. the petitioner accompanied 
by his counsel Sri Ramesh Kumar Srivas- 
tava went to the court-room of the peti- 
tion Judge for presenting the election 
petition. By that time no particular 
Judge had been assigned for this purpose 
by the Chief Justice under sub-section (2) 
of Section 80-A. The petition Judge was 
therefore to receive this petition also 
under the Rules of the Court. When the 
petitioner and his counsel reached the 
court-room the learned Judge had retir- 
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ed in his Chamber. Sa they went to his 
Chamber and requested that the election 
petition may be taken. The! learned Judge 
directed his Bench Secretary to take the 
petition. The petitioner stated on oath 
that thereupon ke harded lover the peti- 
tion to his counsel Sri Ramesh Kumar 
Srivastava who passed it on to the Bench 
secretary Sri Ram Singh J: auhari P. W. 1. 
The Bench Secretary wrote the following 
endoresment on this petition: 


“Presented today by Sri R. K. Srivas- 
tava an Advocate of this Court, 

.Hon’ble Trivedi, J. 

Lay before the Hon'ble the 
Justice for orders after |obtaining 
S. R.'s report.” | 
This endorsement was signed by the 
Hon’ble Petition Judge Omprakash Tri- 
vedi, J. This statement of the petitioner 
is corroborated in material particulars by 
the Bench Secretary Sri Ram Singh Jau- 
hary who stated that thej counsel Sri R. 
K. Srivastava was accompanied by some 
other persons though he did not specifi- 
cally state about the petitioner being one 
of those persons, On these facts the peti- 
tion shall be dezmed to have been valid- 
ly presented as held by! the Supreme 
Court in Sheodan Singhi v. Mohan Lal. 
(AIR 1969 SC 1024). In that ease the elec- 
tion petition was presented to the Regis- 
try by an Advocate’s clerk in the imme- 
diate presence fof the petitioner, and 
therefore) though not in form it was 
presented by the petitioner himself. 
Hence the requirement of law was fully 
satisfied. 

9-C. There is vet ahother aspect of 
the matter, Subd-section (1) of Section 81 
provides: . 

“An election petition calling in ques- 
tion any election may be presented on one 
or more of the grounds specified Lo eae eee 
to the High Court by any candidate to 
such election-or any elector within forty- 
five days from. but not earlier than, the 
date of election of the returned candidate 
or if there are more than one returned 
candidate at the election and the dates of 
their election are different, the later of 
these two dates.” 


9-D. It has teen | argued by the 
learned counsel for the | petitioner that 
this sub-section provides as to who can 
file or institute election! petitions. the 
forum where such election petitions are to 
be filed and the limitation within which 
they are to be filed. It does not specifi- 
cally provide fer the mode of presentation 
of the petition which was formerly pro- 
vided in sub-section (2) | of Section 81 
which was subsequently | repealed when 
the forum of filing such /election petition 
was changed from Election Commission to 
High Court. Perhaps at!the time of the 
repeal of that sub-section the Legislature 
did not think it expedient to provide any 
specific mode cf presentation of the elec- 
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tion petition which was after that to be 
presented in the High Court in the usual 
manner in which other petitions are pre- 
sented, In support of his argument the 
learned counsel relies on two Bench ceci- 
„Sions of this Court. In one case £ 
Singh v. Election Tribunal Mainpuri, (1360 
All LJ 48) before a Division Bench 2ən- 
sisting of Mootham, C. J. and R. Deval, 
J. (as his Lordship then was), the qes- 
‘tion arose about the interpretation .of 
‘Rule 47 of the U. P. Town Areas (Con- 
duct of Election of Chairman) Rules, 1£53, 
which was similarly worded as sub-—sec- 
tion (1) of Section 81 of the Represe=tta- 
tion of the People Act so far as presen- 
tation of election petition is concerned. 
That rule provided: 


“An election petition may be present- 
ed by any candidate whose name has teen 
entered in a list under Rule 12 of che 
U. P. Town Areas (Conduct of Electon 
of Chairman) Rules, 1953, or whose nomi- 
nation has been rejected under Rule 11 of 
the aforesaid Rules read with para. 23 of 
the U. P. Town Areas (Conduct of Miec- 
tion of Member) Order, 1953, Eleczion 
petitions will be presented by only these 
persons who were candidates for an elec- 
tion against -which election petition is 

led.” 


It was held by the Bench that there is no 
sufficient ground for placing the restricted 
interpretation on -that rule that an eec- 
tion petition could be presented only by 
the petitioner in person so as to exclude 
its presentation through a duly authoris- 
ed agent. The Bench was of the opin- 
ion that the primary object of that rale 
' was to define and thereby limit the cass 
of persons who can challenge an election 
and not to prescribe the manner in which 
the election petition is to be presen zed. 
It was further held that unless there is 
some thing in an enactment which shows 
that a certain act must be performed Sy 
a particular person, or the nature of the 
act is itself such that it can be perforræd 
only by that person, that act can ozdi- 
marily be done by a duly authorised agent. 


9-E.- The learned counsel for the 
‘petitioner also referred-to the provisicns 
contained in Section 33 (1) and Sectior 37 
‘of the Representation of the People: Act 
wherein it was provided that a nomia- 
tion paper could be presented to the Fe- 
turning Officer by a candidate either per- 
sonally or through his proposer, or a ro- 
mination ‘paper. could be withdrawn by a 


. notice in writing presented to the Return- 


ing Officer by such candidate either per- 
sonally or by his proposer, It is argred 
that wherever the Legislature intented 
that a particular act should be 
done by a candidate . personally 
it had made specific provision to hat 
effect giving such alternative mode. te its 
being done through another person.as was 
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also provided therein. On the other hand, 
sub-section (1) of Section 81 as it now 
stands after the repeal of sub-section (2) 
thereof does not indicate that an election 
petition can be . presented to the High 
Court by a candidate or elector in per- 
son and not through an authorised agent. 
In my ovinion, this argument is not with- 
out force, Even in Satya Narain v. Dhuja 
Ram, (AIR 1974 SC 1185) on which strong 
reliance is placed on behalf of respondent 
No. 1, the election petition was presented 
before the High Court by the petitioner’s 
counsel, But neither in the High Court 
as evident from the facts of this case as - 


. reported in Satya Narain v. Dhuja Ram, 


(ATR 1973 P. & H. 481) nor in the Sup- 
reme Court any objection was raised that 
the election petition was not properly pre- 
sented. 

-’ 9.F, The other 
upon by the learned 
the petitioner is L. B, Singh v. Vishal 
Singh, (1963 All LJ 542). This case re- 
lated to the interpretation of Rule 24 of 
the U. P. Panchayat Raj Rules. 1947 which 


decision relied 
counsel for 


‘also provided that election petitions will 


be presented by only those persons who 
were candidates for an election against 
which election petition is filed. A bench 
of this Court consisting of A. P. Srivastava 
and R, S. Pathak, JJ.. held that this rule 
could not be interpreted to mean that the’ 
election petition could be presented only 
by the -candidate personally and not 
through an authorised agent. 


9-G. The learned counsel for the 
respondent No; 1-.then pointed out that 
the Vakalatnama executed by -the peti- 
tioner in favour of Sri R. K. Srivastava 
Advocate-did not authorise him to present 
the election petition even if it is held that 
presentation of election petition through 
an authorised agent is also permissible, 
The Vakalatnama in favour of the Advo- 
cate.is worded in general terms so as to 
give him.all possible authority for the 
conduct of the election case including the 
í of any paper. The expression “fil- 
ing of any paper”. in my opinion, includ- 
des the presentation of election petition 
also. In any case, on the facts as found 
above, the petition was handed over to the 
Bench Secretary of the Court under the 
direction of the Court by the Advocate of 
the petitioner in the immediate. presence 
of the petitioner and that presentation 
would be quite valid in. view of the Sup- 
reme Court decision referred to above. 
The.issue is decided in the negative. . 


Issue No, 16. 


9-H. On this issue the factual 
position as it has emerged from the state- 
ments on cath of the petitioner Sri Ram 
Harsh Misra P. W. 3 and the Stamp Re- 
porter of this Court Mohd. Zaheer Hasan 
Rizvi P. W. 2, was that the election peti- 
tion when it was presented was accom- 
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panied by atleast 11 copies of the petition 
which had duly been attested by the peti- 
tioner under his. own signature to be true 
copy of the petition. The Stamp Reporter 
Sri Mohd. Zaheer Hasan Rizvi had also. 
endorsed his report on this petition that 
it was in accordance with Sections 81, 
82, 83 and 117.. Mohd. Zaheer Hasan 
Rizvi has affirmed that he had checked 
up, as he was required to do under the 
Rules of the Court, the copies which- had 
accompanied the election petition and had 
satisfied himself that they were. equal to 
the number of the respondents in the 
- election petition plus one more. ‘and éach 
copy. was duly attested as required by 
Section 81 (3). (See Rule 3 of Chapter 
XV-A of the Rules of Court}. There is no 
evidence in rebuttal and I see no reason 
to disbelieve this witness or the petitioner 
on this point. In fact. the objection that 
has been taken by the respondent No. 1 
is not that when the election petition was 
filed it was not accompanied by the re- 
quisite number of copies thereof attested 
in the manner provided in Section 81 (3). 
On the other hand. the objection is that 
the copy that..was served on the respon- 
dent No. 1 was not duly attested -in -that 
manner. Sub-section (3) of Section 81 ‘in 
erms only lays down a duty on the peti- 
tioner to file requistte number of copjes 
of the election petition attested in the 
manner provided therein and it does not 
speak about the service of such copy on 
the respondent. If the petitioner has filed 
only as many copies as there are respon- 
dents in the election petition. and no more 
and it is further proved that one of the 
copies which hag been: served on one of 
the respondents was: not attested in the 
manner provided in Section 81'-(3), ` ‘an in- 



















tion petition were not attested in the man- 
ner required by law and as such compli- 
ance of ape 81 (3) had not been made. 


which may or may not be so attested, it 
hwill not make the election petition invalid 
under Section 81 (3).' The filing of extra 
copies., - whether. marek ‘attested or not. is 
In such a case if the 


None of the other respondents besides res- 
pondent. No. 1 complained that the copy 
received by him was not duly attested, :. 
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©- $-L. So far as his Court is con- 
cerned it has provided in Rule 6 of Chap 
ter XV-A. of mie Rules of He Court Piol 


is also sent. The aule E E o Toi 
provide as to whe would prepare the 
extra copies which are-to Ibe sent to the 
respondents by registe-eq post in addition 
zo the requisite number of attested copies 
which a petitioner is under! a legal obliga- 
tion to file under Section 81 (3). The 
practice however is trat those extra €o- 
pies are also suppliec by |the petitioner. 
There is no legal requirement that those 
extra copies should also be atttested In} 
the same manner as provided in Section 
Bl (3). The petitioner stated that 4 or 5 
days after filing his election petition be 
was required to file same more copies and 
on that oteasion he filed another 11 or 42 
copies which had been signed by him on 
the last page and last but one page, Thase 
copies were net however attested by him 
as true copies, ror he had subscribed his 
signature. on every page of those copies. 


-$-J. ` - After ‘both these sets of cto. 
pies had been ¥eceived by| the: Court, the - 


office of the Court issued notice to the res- 






-pondents by ordinary Drocess and also by 


registered post, each notice being accom- ` 
pained by a copy of the election’ petition 


$-K. Sri Sukhedraj!Singh respon- 
dent No. 1 who appeared as D. W. 1 stat- 
ed that he received orly- that notice along . 
with the copy of the election petition | 
which had been sent by ordinary. process : 
but not the other one which was sent by 
registered post The zanpy| which he pur- 
ports to. have received byl ordinary pro- 
cess has been filed by him as Ext. A-i. 
This copy bears the s-gnature of the peti- 
tioner on the lest paze and ‘the last but 
one page. but it has not beer. attested as 
a true. copy. Whethe- OF not, this copy 
also satisfied the requirements of Section 
81 (3) will be considered by, me later on. 
At this’ Stage, it may 3e recorded that the 
other: copy which wes sent to the” res- 
pondent- No. i at iis: correct address 
under registered covar: : was not’. return- 
ed to’ the Court. So.:the presumption 
under. Section 27. of che General Clauses 
Act is that it was received by: the addres- 
see or by seme one on his behalf. The 
counsel for the respordent! No. 1 was pos- 
sessed of another copy of the election peti-]. 
tion which was duly attested. under ‘the 
signature of the petitioner) as required by 
Section 81 (3), On seeing that copy. the 
learned. counsel for the petitioner asked 
the respondent No. 1 in his cross-exarm- 
nation about that copr. He admitted that 
his: counsel was using the other cory 
which was duly attested under the signa- 
ture of the petitigner but he offered an . 
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explanation by saying that after he kad 
filed his own copy Ext, A-f in this Court 
he borrowed that copy which was being 
used by his counsel from resporident No. 
3 Parasram. That person was not peo- 
duced. to corroborate this fact. It is very 
unusual that the counsel for the respen~ 
dent No. 1 instead of preparing a private 
copy for his use t the. time of filing zhe 
copy Ext. A-I received by tne respondent 
No. 1 from the Csurt, would require -he 


respondent No. 1 to borrow a copy from, 


another respondent. In my opinion. this 
explanation appears to be an afterthought. 
-Perhaps. it is the other copy which was 
elso sent by. the Court to the respondent 
No. 1, 

; 9-L- But even assuming what 
respondent No. 1 has stated is all correct 
that he received only the copy Ext. A-I 
through the process server and that he 
other copy sent to him by the Court under 
registered cover was not actually received 
by him, it will not make any difference so 
far as the validity of the election petit on 
is concerned. Onze the petitioner lad 
filed at least 10 copies of the petition duly 
lattested in the manner provided in Sec- 
tion 81 (3), he has complied with the -e- 
uirements of law. If out of those’ copies 
jone attested copy was retained on the 7e~ 
cord or the same was sent to respondent 
No. 1 under registered cover which he 
tdid not receive, the petitioner is not liable 
for it. The respondent No 1 kad 
admittedly received atleast one copy of 





Supreme Court in Murarka Radhey Shyam 
v. Roop Singh. (AIR 1964 SC 1545) that 
the word “copy” mm sub-section (3) of Sec- 
tion 81 does not mean an absolutely 


bility misunderstand it, The same view 
was. taken in another case Ch. Subbarao 
v. Member Electién Tribunal, (ATR 1954 
SC 1027). 

9-M.. Lastly. it was argued by tie 
learned counsel for the petitioner that 
even if it ts assumed for arguments’ saze 
that the copy Ext. A-] is one of those ten 
copies which the petitioner was required 
under Section 81 (3) to file along with the 
election petition, this copy in itself also 
- substantially satisfied the requirement sf 
that provision. It bears the signature >of 
the petitioner in original. The only d2- 
fect in if, if it can be called a defect. is 
that it does not. bear the words “Trae 


Copy” above the signature of the peti-- 


tioner, It was held by the Supreme Court 
in Dr. Anoop Singh v. Abdul Ghani. (AIR 
1965 SC 815) following the decision <n 
Ch. Subbarac v..Mamber, ‘Election Trib- 
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nal, AIR 1964 SC 1027 (supra) that as the 
signature in original was there in the copy 
the presence of such original signature in 
the copy was sufficient to indicate 
that the copy was attested.as a true 
copy even though the words “true 
copy” were not written above the signa- 
ture in the copies. It was held to be sub- 
stantial compliance with Section 81 (3). 
So from whatever point of view the mat- 
ter may he looked at the election petition 
does not, in my opinion, suffer from any 
non-compliance with the provisions of Sec- 
tion 81 (3). The issue jis decided against 
the respondent No. 1. 

' Answered in the negative. 
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Mahendra Singh, Petitioner v. The 
State of Uttar Pradesh and another. Op- 
posite Parties. 


Civil Misc. Writ Petn. No. 4693 of 
1975, D/- 16-9-1975. 


(A) U. P. Co-operative Societies Act 
(11 of 1966), Section 29 (4) — Expression 
“to elect members for the committee of 
management’ —— It means actual election 
of members of Committee of Management 
and not entire process of election. 


(Para 4) 

(B) Constitution of India, Article 226 

—— Question of fact — Disputed question 
about qualification of particular person to 
be nominated as member of Committee of 
Management —- Cannot be decided in 
exercise of writ jurisdiction. (Para 6) 
Cases Referred:: Chronological Paras 
AIR 1952 SC 64 = 1952 SCR 218 4 


G. C. Saxena, R. S. Nigam and S. C. 


Khare, for Petitioner; Vinay Singh, for 
Opposite Parties. i 
ORDER:— The petitioner is the 


President of the Nanawta Co-operative 
Society. Dist. Saharanpur from the vear 
1969. Since then he and the Committee 
of Management of the said Society are 
functioning in office and no fresh elec- 
tions have been held after the expiry of 
this period to the Committee of Manage- 
ment of the Society. A notice under Sec- 
tion 29 (4) ef the U. P. Co-operative So- 
cities Act (hereinafter referred to as the 


Act) was given by the Assistant 
Registrar, Co-operative Societies on 
lst December, 1974, to ‘hold elec- 


tions within three months from the 
date of communication of the order. It 
appears, that the Society still failed to 
hold the elections with the result that on 
6th May. 1975, the Assistant Registrar 
nominated a Committee of Management 
under Section 29 (5) of the Act. A re- 
presentation was sent against the order 
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D/- 6th May. 1975 Annexure ‘1’ on 13th 
May. 1975. A report was called for by the 
Deputy Registrar which was submitted 
by the Additional District Co-operative 
Officer on 14th May 1975 vide Annexure 
IT. Therefater the present writ petition 
was filed on 19th May 1975. This petition 
was admitted on 23rd May, 1975, and a 
direction was issued by this Court that the 
representation should be decided before 
7th July. 1975. On 5th July. 1975, the 
representation was decided by the Assis- 
tant Registrar against the petitioner. 


Thereafter an amendment application was- 


moved in the writ petition which includ- 
ed the prayer for challenging the order 
of the Assistant Registrar dated 5th July, 
1975. 


2. The main submission made by 
the petitioner’s counsel is that the Assis- 
tant Registrar had no jurisdiction to take 
action under Section 29 (5) of the Act, 
because the society had not failed to elect 
the members for the Committee of Ma- 
nagement after the expiry of their term. 
In. the alternative it is urged that even 
if he had the power to nominate a new 
Committee of Management under Section 
29 (5) of the Act, the same haa been exer- 
cised, arbitrarily and unreasonably. 


3. For the purposes of: the above 
submissions learned counsel for the peti- 
tioner has brought to my notice certain 
decisions which I shall refer to hereafter. 
In Rule 445 of the Rules, framed under 
the Co-op. Societies Act the term of office 
of the elected members of the Committee 
of Management has been limited to three 
co-operative years including the ecr-ope- 
rative year of the election. Under Sec- 
tion 2 (i) of the said Act 'a co-operative 
year’ commences on the first day of July 
and ends on 30th day of June of the fol- 
lowing year. In paragraph 1 of the writ 
petition. the petitioner claims to be the 
President of the Nanawta Co-operative 
Society from the year 1969. It is to be 
noticed that details have not been fur- 
nished by the petitioner to show as to 
when the Committee of Management of 
the said Society was elected, But from 
the facts narrated above, it would be rea- 
sonable to infer that the Committee of 


Management was elected sometime in the- 


year 1969. If, however, the election took 
place prior to Ist July, 1969, then the 
three co-operative years of the Commit- 
tee of Management would end on 30th 
June, 1971. If. on the other hand, the 
election took place after the lst July, 
1969. then three co-operative years would 
end on 30th June. 1972. Accepting the 
position most favourable to the petitioner, 
let us assume that the term of the Com- 
mittee of Management of the Societv ex- 
pired on 30th June, 1972, Under Rule 90 
of the aforesaid Rules the Annual General 
Meeting for holding the election of the 
members of the Committee of Manage- 
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ment should be held by 318t of December 
1, e. in the instant case such a meeting 
should have been held by |31st December 
1972. It is, however, open;to the Regis- 
trar to extend tris time further under 
Rule 90, but no facts have been supplied 
by the petitione> to show! that this time 
Was extended beyond 3lst December, 
1972 _by the Assistant Registrar. The 
position, therefore, is that!it was incum- 
bent upon the Committee of Management 
to hold fresh elections by i31st December 
1972, Admittedly no. elections have been 
held even to this day. Annexure Cl in- 
dicates that reminders were sent for 
nolding elections. Thus itlis evident that 
the society has jailed to hold the annual 
general meeting and to elect a fresh 
Committee of Management after the ex- 
piry of its term. as has been laid down 
under Section 29 (3) of the Act Since 
the Society failed to elect the members 
of the Committee of Management. the 
Assistant Registrar issued a notice under 
section 29 (4) of the Act on 31st Decem- 
ber, 1974, calling upon the Society to elect 
lts Committee of Management within 
three months of the date of communica- ` 
tion thereof. The Society, still failed to- 
elect its members. Therefore, on 6th May, 
1975, the Assistant Registrar nominated a 
Committee of Management by virtue of 
the power conferred on him by Section 29 
(5) of the Act. | 


4. The patitioner’s | counsel sub- 
mits that the expression | ‘fails to elect 


‘members for the committee of manage- 


ment used in Section 29) (4) of the Act 
should be given a very wide interpreta- 
tion. It should include the entire process 
of election and not the Act of poling 
alone. For the purpose of his submission 
he has relied uron a decision of the Sup- 
reme Court reported in AIR 1952 SC 64, 
H, P. Punnoswami v, The [Returning Offi- 
cer etc. He has drawn my attention to 
Chapter XXIX of the Rules for election 
framed under the Act. Jt is not necessary 
for me to deal with all the rules in this 
connection. Suffice it to say that under R. 
409 before election can be held to’ the 
Committee of Management a co-operative 
society should civide its membership into 


different groups on territorial or any other. 


rational basis. It has to! submit such a 
list for the approval of the Registrar It 
is urged that such a list! was submitted 
to the Deputy Registrar on 28th October, 
1974. On 27-1-1975.the Deputy Registrar 
approved this lst of constituencies. Ob- 
jections were filed thereafter which were 
finally decided by the Deputy Registrar 
on 3rd May. 1975. It may be significant- 
ly noted here thai the writ petition is ab 
solutely silent with regard to the details 
of these objections. By whom these objec- 
tions were filed, when they were filed,. 
what was the _ nature of the objections: 
and what actually wes the decision of the 
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Deputy Registrar thereon have not been. 
placed before this Court. Counsel for the 
petitioner also submits -that before tiese 
objections were decided on 3rd May, 1£79, 
a member of the Society filed a sui: on 
93rd April .1975, for an injunction vres- 
training the election of delegates and ob- 
tained an ex parte injunction order, This 
order was finally vacated on lst May, 
1975. Here also it must be noticed [nat 
the petitioner has again failed to take zhe 
Court in confidence by omitting to zive 
details regarding the institution of this 
suit, By whom the suit was filed end 
what were the allegations in the suit Lave 
not been placed. before this Court. It 
may be that the suit, was filed by some- 
body in collusion with the petitioner. The 
Court has been left completely in che 
dark to speculate on this question, On 
3rd May 1975 it is urged that the Deputy 
Registrar wrote to the District Magist-ate 
for the appointment of an Election Officer 
as required under Rule 414 of the said 
Rules and 18th May 1975 was fixed as 
the date for the election of the Commit-ee 
of Management. On the basis of the 
facts mentioned above the petitioner's 
counsel submits that the process for the 
holding of. the election of the Commitee 
of Management had commenced on s6th 
October, 1974 and was in progress and as 
such it cannot be said that there wes a 
failure to elect a fresh’ Committee of 
Management as envisaged in sub-seczion 
(4) of Section 29 of the Act. I am not 
inclined to accept this submission of the 
petitioner’s counsel. In the first place. as 
mentioned already, several details on the 
. question involved have been suppressed 
from the Court. which would be very ne- 
cessary for coming to the conclusion 
whether these proceedings, which are al- 
leged to have commenced on 26th Oreto- 
ber, 1974 and the suit filed on 24th April, 
1975, were bona fide’ or collusive proceed- 
ings. In the second place, since the term 
of the Committee of Management expired 
on 3lst December, 1972. as held by me 
above. there is no explanation as to why 
no steps were taken for holding the e_ec- 
tion from jhat. date upto 26th October, 


1974. That is for at least two more co- | 


operative years the Society failed to take- 
any step for holding fresh elections . and 
thus rendered themselves liable for aclion 
being taken under Section 29 (4) and 15) 
of the Act. Thirdly, the wider mearing 
of. the term ‘election’ cannot possibly be 
given in the context in which the ward 
is used in Section 29 of the. Act, Under 
sub-section (2) of Section 29 of the Act 
the term of the elected members of the 
committee of management shall be sich 
as may be provided under the rules. The 
word ‘elected’ here means the actual e_ec- 
tion itself. It cannot mean the entire Pro- 


cess of the election. -Otherwise sub-sec- 
tion (2) of Section 29 of the Act . weuld. 
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become meaningless. The proviso to sub- 
section {2) of Section 29 of ‘the Act is 
to the effect that even though: the term 
of the committee of management may 
have expired, yet it has been allowed to 
continue -to manage till fresh elections are 
held by the society. Here again the ex- 
pression ‘fresh elections’ would mean the 
actual holding of the election and not the 
entire process of election. Otherwise this 
proviso would also be rendered nugatory. 
In sub-section (3) of Section 29 of the Act 
it has ben mentioned that the ‘Co-ope- 
rative Society shall in the ensuing gene- 
ral meeting elect members of the commit- 
tee of management’, This obviously refers 
to the actual election of the members and 
not to the entire process of election. In 
my opinion, in the context in which this 
expression has been used in Section 29 of 
the Act, the most natural and reasonable 
interpretation of the expression ‘to elect 
members’ would be to interpret it as the 
actual election of the members of the 
Committee of Management. The wider 
and liberal meaning as submitted by the 
petitioner’s counsel cannot be given to 
this expression, as used in sub-section (4) 
of Section 29 of the Act. Since I have 
held above that the society has failed to 
elect members of the Committee of Ma- 
nagement, the Assistant Registrar was 
fully competent to issue the notice dated 
3lst December, 1974, to the Society di- 
recting it te hold the elections within three 
months of the date of communication of 
the order, Since the Society failed to 
hold the election within this specified pe- 
riod, the Asstt. Registrar was further jus- 
tified in nominating a fresh Committee of 
re eae under Section 29 (5) of the 

ct, 

5. Petitioner’s counsel has next 
submitted that the power exercised by 
the Assistant Registrar is arbitrary and 
unreasonable. He has nominated mem- 
bers of the Committee of Management 
who are not authorised to be nominated. 
For this purpose he has placed reliance 
upon Section 29 (5) of the Act which runs 
as follows: i 


"(5) If the society still fails to elect 
the members of the Committee of manage- 
ment. the Registrar may himself nominate 
such persons as under the rules and the 
bye~laws are qualified for being elected as. 
members. of the committee of _manage- 
ment .......... ad | 


The submission is that the members no~ 
minated by the Assistant Registrar were 
not qualified for being elected on the 
Committee of Management and hence 
their appointment was arbitrary. Reli- 
ance was placed upon Annexure C-3 to 
the counter-affidavit filed by Shiam Lal‘ 
Gautam. 


6. Counsel for the State contested 
the allegation of the petitioner that the 
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nominated members were not qualified for 
being. elected as members of the Commit- 
fee of Management: He has placed reli- 
ance upon the counter-affidavit of Lehna 
Singh in support of his submission. Whe- 
ther these members. were qualified to be 
nominated or not thus becomes a dis- 
puted question. of fact. I am not inclined 
fo enter into disputed questions of fact, 
which should not be decided in the exer- 
cise of writ jurisdiction. Moreover. the 
factuel position. is that on 6th May 1979 
the impugned order had been passed by 
the Asstt. Registrar under Section 29 
(5) of the Act. Section 29 (6) of the Act 
lays down. 


"within six months from the date of 


nomination made by the Registrar under 
sub-section (5), the “Registrar shalt call 
@ general meeting of the general body of 
the society for electing the members of 
the committee of management. When 
the general meeting has elected members 
for the committee of management the 
persons moeminated by the Registrar under 
sub-section (5) 
their office and the members so elected 
shall continue for the remainder of the 
term,” l 

In view of this sub-section the election 
to the membership of the Committee of 


Management must be held by 5th Novem- 


ber. 1975. On that date the nominated 
Committee of Management shall cease to 
function and shall have to vacate their 
office so as to enable the elected members 
of the Committee of Management to con- 
tinue for the remainder of the term. From 
a perusal of paragraph 15 of the counter- 
affidavit of Shiam Lal Gautam, I find that 
on 27th May. 1975. a request has already 
been made to the District Magistrate to 
appoint an Election Officer. Steps have 
now to be taken for holding the actual 
election under the provisions of this Act. 
In my opinion. no useful purpose would 
be served in setting aside the nomination 
made by the Assistant Registrar for a pe- 
riod of six weeks only. As such it would 
be futile to issue a writ in this connection, 


7. Before, however, disposing of 
this. writ petition I feel it necessary to di- 
reet the Registrar, Co-operative Societies 
eogneerned to take immediate steps for 
holding the election to the committee of 
management of the said society so as to 
complete the same before the 5th of No- 
vember, 1975. 


8. For the reasons given above. I 
am of the opinion, that there is no merit 
in. this writ petition which is hereby dis- 
missed. with costs, 
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shall forthwith vacate 


-Zila Parishad. of Basti. 


Petition dismissed, | 
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K. B. ASTHANA. C. J. AND 
R. L. GULATI, J. 


Hasmat Ullah, Appellant v. Districê 
Magistrate. Basti and others! Respondents. 

Special Appeal No. 379 of 1974, D/s 
11-8-1975.* 

(A) U. P. District Bourds Act (1922), 
Section 90 (1) {b} — Expression “pending 
enquiry into. bis conduct” —- Meaning of. 
Order in Civil Misc. Writ No. 5060 of 
1974, D/- 18-11-1974 (All), Reversed. 


A preliminary investigation or en- 
quiry on the receirt of the|reports, of al- 
leged misconduct is not an enquiry into 
the conduct of the erring servant but it 
is merely intended to assure the punish- 
jng authority that there isl prima facie 
truth or substance in the allegations, 


| (Para 2) 


The words “pending enquiry into his 
conduct” plainly mean ‘during the enquiry 
into his conduct’, Even the appointment 
of an Enquiry Committee and direction to 
serve charges will not amount to com~ 
mencement of the enquiry. It may be 
that the: Committee of Enquiry appointed 
may not be able to act on account of un- 
foreseen circumstances and|apother Com- 
mittee may have to be appointed. The 
enquiry cannot then be said to have com- 
menced when the Enquiry (Committee it- 
self has not started the proceedings, The 
correct view to take is that an enquiry 
will commence when the enquiry officer 
or the Enquiry Committee! takes cogni- 
zance and issues notice to the delinquent 
officer for answering the charges. Order 
in Civil Misc. Writ No. 5060 of 1974 
D/- 18-11-1974 (All, Reversed. (Para 3) 


M. Asif Ansari, for Appellant: S. N. 
Kacker. G. N. Verma and Standing Coun- 
sel, for Respondents, 


_K. B. ASTHANA. C. J.: This is an ap- 
peal by the petitioner against the dismis- 
sal of his writ petition by 'a learned Sin- 
sle Judge. The, petitioner had questioned 


. the validity of an order of suspension 


passed against him by the District Magis- 
trate, Basti. exercising the jpowers of the 
The petitioner 
was employed as an Engineer at the 
material time in the Zila Parishad,. Some 
reports were made against him and in- 
vestigation into the allegations were made 
end the material sp collected at the ins 
vestigation satisfied the District Magis- 
trate as being prima faciel genuine. He 
firected that an enquiry into the conduct 
cf the petitioner be made.) By an order 


*(Against Judgment and Order of Gopi 
Nath, J.. in Civil Misc. Writ. No. 5060 
of 1974, D/- 18-11-1974 (Al])). | 
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dated 22-8-1974 the District Magistrate 
appointed a committee. of enquiry. an 
. framed charges. He further directed that 


the charges be served on the petitioner 


and pending enquiry he be suspended 
and ith of his pay: was ordered to be paid 
to him as subsistence allowance. In due 


course the charges were served on the: 


petitioner and he was asked to explain 
the charges by the enquiry commiltee. 
The petitioner approached this Court 
under Article 226 of the ConstituHon 
questioning the validity of the suspersion 
order. mainly on the ground that under 
Section 90 (1) (b) of the District Boards 
Act, which provisions ‘were .applicabl= to 
his case. he could not have been suspended 
by the District Magistrate exercising the 
powers of the Board. on 22-8-1974 as 
there was no enquiry pending into his 
conduct. In its counter affidavit the res- 
pondent Zila Parishad took the stand that 
the District Magistrate had the power to 
suspend the petitioner on 22-8-1974 az an 
enquiry was contemplated against hiw. as 
charges were framed and an enquiry 
committee appointed. The learned Single 
Judge on a consideration of the provisions 
of Sec. 90 (1) (b) of the District Bozrds 


Act. which admittedly were applicable to’ 


the case of the petitioner. held that as 
an enquiry was imminent, the enqtiry 
committee having been appointed and 
' serving of charge sheet ordered, the Dis- 
trict Magistrate in the circumstances was 
vested under the law with the power to 
pass a suspension order. The petition was 
dismissed. 


2. The decision of this appeal ~vill 
turn on the meaning and the scope of the 
words “pending enquiry into his conduct’, 
occurring in S., 90 (1) (b) of the U. P. 
Dist.. Boards Act. It was urged on bekalf 
of the appellant that mere appointmen- of 
an enquiry committee and direction to 
serve charges on the erring servant of 
the Zila Parishad would not amount t a 
pending enquiry into his conduct within 
the meaning of the said section. and iras- 
much as the District Magistrate passed -he 
order of suspension when no'such enquiry 
into petitioner’s conduct was pending. the 
order was. without jurisdiction and lark- 
ed legal authority. On behalf of the rəs- 
pondents its learned counsel submitted in 
Teply that ‘enquiry’ not having been de- 
fined or explained in any of the provisions 
of the U. P. District Boards Act or Rules 
. framed thereunder, will bear the ordinary 
dictionary meaning and even the preli- 
minary -stage what is known as fact fird- 


ing investigation into the allegations made . 


against the conduct of the servant of -he 
Zila Parishad would be nothing but an 
enquiry into his conduct, therefore, -he 
District Magistrate was within his rigats 
and acted within the scope of his pow2rs 
in suspending the appellant on .22-8-1974 
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as the enquiry against the petitioner had 
commenced much earlier within the mean- 
ing of the said section. To put it differ- 
ently the submission of the learned Coun- | 
sel for the respondents was that the fact . 
finding investigation before the framing 
of the formal charges and then actual 
trial of the erring servant before the en- 
quiry committee ultimately resulting in 
the award of punishment by the appro- 
priate authority is one whole proceeding 
which can be termed as enquiry within 
the meaning of Section 90 (1) (b) of the’ 
U. P.: District Boards Act. It is difficult 
for us to accept this submission put for- 
ward on behalf of the respondents. Preli- 
minary. investigation or enquiry on the ne- 
ceipt of the reports of alleged misconduct 
is not an enquiry into the conduct of the. 
erring servant but it is merely intended 
to asSure the punishing authority that 
there is prima facie truth or substance in 
the allegations. When an investigation is 
made by any authority to assure itself 
into. the prima facie truth or falsity of 
the allegations made then it is not an en- 
quiry into the conduct of the servant of 
the Board but is actually a process for 
Satisfying himself as to the weight to be 
attached to the allegations made. Tt is 
only when the punishing authority prima 
facie is Satisfied that there is substance- 
and weight in the allegations and there is 
sufficient material to prove those allega- 
tions that it frames definite charges 
against the erring government servant. it 
Is obvious, therefore, that when definite 
charges are framed against the erring ser- 
vant then an enquiry into his conduct will 
ensue, Prior to that stage though the in- 
vestigation into the facts might have been 
made, with respect to the allegations al-- 
leging misconduct but that will not mean 
enquiry. into misconduct, Enquiry into 
the misconduct of an erring servant would 
be when he‘is ‘confronted with the defi- 
nite charges and is called upon to explain 
the charges. We are of the opinion that 
this interpretation and construction of 
Section 90 (1) (b) is more appropriate and 
proper for that. would prevent the ebuse.. 
of power by the District Magistrate or 
by any other punishing authority to sus- 
pend a servant even on just hearing from 
some sources orally or in writing about 
some misconduct and suspendmg him at 
once, To accent, the interpretation of 
Section 90 (1) (b) as put forward by the 
learned .counsel for the respondents, 
would mean that a servant of the Zila 
Parishad could be suspended even on mere 
information received of his misconduct 
which ultimately in the preliminary en- 
quiry itself may be found to be baseless | 
or without substance. This the Legisla- 
ture would have never intended when the ` 
power of suspension pending enquiry into 
the conduct of a Government servant was 
conferred upon the punishing authority. 
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3. Learned counsel for the respon- 
dents relying upon the history of the Le- 
gislation submitted that the words “pend- 
ing enquiry into his conduct” would mean 
“until the enquiry into his conduct”. But 
that does not solve the problem. Unless a 
point of time is determined when the en- 
quiry will commence into the conduct of 
the servant, the starting point of the 
pendency cannot be fixed. In our judg- 
ment the words “pending enquiry ints his 
conduct” plainly mean ‘during the enauiry 
into his conduct’, Even the appointment 
of an Enquiry Committee and direction to 
serve charges will not amount to . com- 
mencement of the enquiry. It may be 
that the Committee of Enquiry appointed 
-jor the officer appointed to conduct’ that 
enquiry may not be able to act on account 
of unforeseen circumstances and another 
officer or Committee may have to be ap- 


pointed. The enquiry cannot then be said ` 


to have commenced when the Enquiry 
Committee itself has not started the pro- 
ceedings. The correct view to take is 
that an enquiry will commence when the 
enquiry officer or the Enquiry Committee 
takes cognizance and issues notice to the 
delinquent officer for answering the char- 
ges, 


4, For the reasons stated above 
we allow the appeal. set aside the judg- 
ment and’ order of the learned Single 
Judge and quash that part of the order of 
‘the District Magistrate dated 22-8-1974 by 
which the petitioner was suspended. The 
petitioner will be entitled to his costs. ` 

Appeal allowed, 


Y 
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M. P. MEHROTRA, J. 
Mahadeo Nath, Appellant v. Smt. 
Meena Devi, Respondent. 
Second Appeal No, 2856 of 1968, D/- 
23-7-1975.* 


(A) Insurance Act (1938), Section 38 
(5) —- Assignment and nomination — Dif- 
ference between. i 


Assignment jis a transfer and created 
right in the assignee to claim the benefits 
of the policy in his own name. Nomina- 
tion. however, does not amount to a trans- 
fer but it merely enables the nominee in 
the event of the death of the assured tc 
get the amount of the insurance policy. 
The nomination creates no Interests in 
the nominee in respect of the title to the 
insurance policy. The true owner’s right 
will not be affected by the nomination. 
AIR 1960 SC 408, Relied on. (Paras 6, 11} 


t/Against Judgment and decree of Addl. 
Dist. J., Saharanpur, D/- 17-7-1968). 
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Mahadeo Nath v. Meena Devi (Mehrotra J.) 


A. LR. 


(B) Evidence Act (1872), Section 114 
— Instructions to advocate — Presump- 
tion is that the advocate acts on the in- 
structions of the client. ` | (Para 14) 


(C) Hindu Law — Mahant of a math 
~« Powers of. 

The powers cf a Mahant can in no 
case extend to alienating the assets of the 
Math for the benefit of his dependants. 


| (Para 15) 
Cases Referred: Chronological Paras 
AIR 1972 All 167 = 1971 All WR (HC) 


785 (FB) 3, 8 
AIR 1970 Cal 513 = ILR (1970) 2 Cal 85 


3 

(1968), 72 Cal WN 696 ILR (1969) 2 Cal 
7 3 
(1966) 2 Mad LJ 484 (1966) 2 ITJ 655 
i 3, 7 


AIR 1962 All 355 = 1962 All LJ 265 3.9 
AIR 1961 Ker 126 = (1960) 2 Ker LR 576 


(FB) 3 

AIR 1960 SC 403 = 1960 Pat LR (SC) 27 

3. 10 

a a Andh Pra 757 = 1957 Andh LI 

AIR 1957 Mad 115 = (1956) 2 Mad LJ 476 
3 


ii 


ll 


T 
(1856) 6 Moo Ind Apr 393) (PC) 16 


Girdhar Malviya, for Appellant: S. D. 
Agarwal, K, C. Saxena. Chandra Kishore 
and C. P. Ghildayal, for Respondent. 

JUDGMENT:— ‘This is the plaintiff’s 
second appeal. 

2. The relevar.t facts are these: 
The plaintiff filed the suit against two 
defendants-respondents. Defendant-res- 
pondent No. 1 is the alleged widow of 
Mahanth Shankeranend [Nath deceased 
and the defendant-respondent No. 2- is 
the Life Insurance Corporation of India: 
Two main reliefs were claimed by the 
Plaintiff, i 

' (1) A declaration was sought to the 
effect that the plaintiff was entitled to 
Rs. 7,000/- or any ofher lamount due on 
the two insurance policies in dispute. 

(2) A permanert injunction was 
claimed in favour of the |plaintiff against 
the defendant-respondent | No. 1 restrain- 
ing her from realising the amounts due 
on the said two. policies from the defen- 
dent-respondent No, 2. According to the 
plaint allegations there is| a Math known 
as Bawa Sarwenath Math of which 
Mahanth Mahades Nath happened to be 
the Mahanth Gaddinashin and in that 
capacity he filed the suit! It was stated 
that the Mahanth hai no personal inte- 
rest in the income of the Math’s proper- 
ties. Mahanth Shankeranand Nath was 
the preceding Mahanth of the Math who 
got himself insured with the Life Insu- 
rance Corporation of India under two po-. 
licies — one dated 28-12-1957 for Rupees 
95,000/- and the other dated 5-8-1960 for 
Rs. 30,000/-. Certain instalments of pre- 
mium due under the said two policies 
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were paid by the assured out of the 
Math’s fund and the said policies were 
taken out for the benefit of the Math and 
belonged to the Math. Subsequently, 
Mahanth Shankeranand Nath resignec his 
Mahantship in 1961 and the plaintiff be- 
came the Mahanth of the Math. -Mahanth 
Shankeranand Nath died on 2nd Septem- 
ber, 1963. On his death the plaintiff 
claimed the proceeds of the two pol:cies 
of the defendant-respondent No. 2 but 
the latter stated that the assured had no- 
minated the defendant-respondent No, 1 
as the nominee of the two policies and as 
such she was entitled to the- proceeds of 
the policies unless the court directed to 
the contrary. .It was further allegec in 


the plaint that the claim of the deten-~ 


dant-respondent. No, 1 that she was the 
wedded wife of the deceased Mahenth 
Shankeranand Nath was incorrect and she 


was a mere kept and there was no valid - 


marriage. The defendant-respondent No. 
1 contested the suit. She claimed to be 
the legally wedded wife of the deceased 
Mahanth Shankeranand Nath. She fur- 
ther claimed ‘that the: deceased Mahanth 
owned personal assets, moveable and .m- 
movable and the Math had no concern 
with the same. It was also asserted that 


the instalments of premium jn-respect of © 


the said policies were paid out of his per- 
sonal funds by the assured and not oul of 
the Math’s fund. - The- policies. were not 
taken out for the benefit of the Math ut 
were taken out for his own benefit and 
the benefit of. the nominee. After his 
marriage with the defendant-respond=nt 
No. 1 the assured endorsed ‘the policieg in 
favour of the said defendant-respond2nt 
No. 1 and nominated her as the person 
to whom the amount was to be paid in 
the event of the death of the assured. By 
the will dated 18-7-1963 executed by she 
deceased Mahanth, she. was entitled to 
the proceeds of the said policies. 


provisions of the Specific Relief Act. 


3 The trial court framed eleven 
issues. No finding, however. was return- 
ed on issues Nos. 1 to 6 and 8 in view of 
the statement made by the counsel on 
behalf of the parties, These issues raised 
the question of the validity of the alleg- 
ed marriage of the deceased Maharth 
with the defendant-respondent No. 1. In 
respect of issues Nos. 9 and 10 it was cb- 
served by the trial Court that-no argu- 
ments were addressed by the contesting 
defendants. They were therefore, treat- 
ed as not pressed and decided in the nega-+ 
tive. Issue No. 11 was as follows: 

“Ty what relief, if any. is the plains 
tiff entitled?”. . F 
Issue No. 7 alone was examined on me- 
rits and decided by the trial court. The 
said issue was as follows: 

“What was the source from which 
the moneys were paid by Shankeranand 
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The. 
suit was also said to be bad under’ he ' 


- does create-a title in the assignee. 
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Nath towards the premiums of the poli- 
cies in dispute ? Its effect?” -> 

The trial. Court after examining the evi- 
dence acduced by the parties held that it 
was not proved that the moneys towards 
the insurance premiums were paid from 
the Math’s funds, It was further held 
that even if it were accepted that the 
Math’s funds were utilised for making 
payment towards the insurance premium, 
still, the defendant-respondent No. 1 was 
in law entitled to the proceeds of the two 
policies and not the plaintiff, The plaintiff 
took out an appeal to the lower appellate 
Court but did not succeed. The lower ap- 
pellate Court also endorsed the aforesaid 
findings recorded by the trial Court. 
Feeling aggrieved the- plaintiff has come 
up in the instant appeal and in support 
thereof I have heard Shri V. K. S. Chau- 
dhary, learned counsel for the plaintiff- 
appellant In opposittion, Shri . 
Saxena, the learned counsel for the de- 
fendant-resopndent No. 1 has made his 
submissions. Shri Chaudhary’s first con- 
tention is that the Courts below have not 
correctly interpreted the relevant provi- 
sions of the Insurance Act. The trial 
Court and the lower appellate Court on 
an interpretation of Section 39 of the In- 
surance Act held that the nominee was 
bound to be paid the amount of the 
policies and the Insurance Company. had 
no choice in the matter. The Lower Ap- 


‘pellate Court in its judgment relied upon 


the following three cases: 


Kesari Devi v. Dharma Devi. 1962 All 
LJ 265 = (AIR 1962 All 355); D. M. Muda- 
liar v. J. I. & B. Corpn., (AIR 1957 Mad 
115): M. Brahmamma v, K. Venkatara- 
man Rao; (AIR 1957 Andh Pra 757): Shri 
Chaudhary’s first contention is that - 
under the Insurance Act there is a differ- 
ence between assignment and nomination. 
Nomination is only for the purpose of 
enabling the insurer ‘to get a valid dis- 
charge but it creates no title in the nomi- 
nee whereas the assignment of the policy 
; Coun- 
sel has drawn attention to sub-section (5) 
of Section 39 of the Insurance Act and 
contends that the provisions therein 
clearly prove that the nominee gets no 
vested right in the policy, otherwise his 
heirs wouid be entitled to the proceeds of ' 
the insurance policy. It is contended that 
sub-section (1) and sub-section (6) of Sec- 
tion 39 are. injunctions for the benefit of. 
the insurer but a court of law is not bound 
by the said injunction and it has full 
right to direct payment of the policy to 
persons otner than the nominee. Reliance 
has been vlaced on the following cases: 


Kesari Devi v, Dharma Devi, (AIR 
1962 All 355); Raja Ram v. Mata Prasad, 
(AIR 1972.All 167) (FB); Sarojini Amma 
v. Neelkanta. (AIR 1961 Ker 126) (FB); 
L. I. C. v. United Bank. (ATR 1970 Cal. 
513);-Parbati Kuer v.-Sranghar, (AIR 1960. 


66 All, {[Prs. 3-6].. 


SC 403); Radha Debi v. Controller. Estate 
Duty. ( (1968) 72 Cal WN 696); Sethalaksh- 
mi Ammal.v. Controller of Estate Duty, 
(1966) Mad LJ 484, a 7 


a. 3 The ‘next contention of the 
learned counsel: for the ‘appellant is tbat 
an ascetic cannot have his separate pro- 
perty. If he acquires any it will be of 
the Math. Whatever property will be 
found to belong to the Mahanth at the 
time of his death will devolve not on his 
personal heirs but on his disciples, Fur- 
ther, all the offerings made to a Mahanth 
belong to the Math and not to him per- 
sonally. For this submission reliance has 
been placed on the following: 


(1) Mulla’s Hindu Law, 1966 Edn. 
Section 58 and Section 111. 

(2) Mitakshara, Section 8. verses (i), 
(ii), (iii), Gv), (v) and (vi), Colebrook’s 
Translation. 


Counsel also relied on para; 3 of the Me- 
morandum of Association and on Rules 
3, 14, 19, 20, 21 and 23 of the Rules and 
Regulations of Panchayati Akhara Shri 
Nirajani Gosais of Naga Sect. It may 
be stated that the said documents are 
sought to be brought on the record in 
this appeal with the aid of Order 41, 
Rule 27, Civil Procedure Code. Shri 
Chaudhary’s next contention is that -the 
finding of fact recorded by the two courts 
below to the effect that the plaintiff fail- 
ed to prove that the instalments of insu- 
rance premium were paid from the Math 
fund is vitiated in law. He contends that 
the relevant entries of the: cash boek of 
the Math were fully proved to prove the 
payment from the fund of the Math. More- 
over, the payments were made by cheques 
or bank draft ‘and, therefore, there’ was 
no dispute about the payment. The - in- 
stalments in question were admittedly re- 
ceived by the insurer-and no instalment 
was paid on the said policies after the de- 
ceased Mahanth resigned his Mahantship 
on 28-3-1962, It was next contended that 
the courts below did not properly aopre- 
ciate the probative value of Ex. B-14 
-which is ‘the letter dated 2-4-1960 ad- 
dressed by the deceased Mahanth Shan- 
keranand ` Nath to the insurer, Jn -this 
letter the Mahanth wrote that he would 
`. make the nomination in respect of- the 
policies after the election of the Mahanth 
was held, It was alleged ‘in the letter 
‘that that was’ the: practice or custom. 
Similarly, it ‘was contended that the 
courts below did not properly appreciate 
the probative value of Ex. 5 which is the 
reply to the. Income-tax Officer, A~» 
Ward; Saharanpur on behalf of the de- 
ceased Mahanth-. with reference to the 
notice under Section. 23 (3) of the . In- 
come-tax ‘Act for the assessment ‘year 
"1959-60: which. had: ‘been issued by the 
Said officer. to the deceased Mahanth. 
Counsel. also. drew attention to certain 
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. sailed in -- second apreal, 


ALR, 


other exhibits on the record viz, Ex. B-5, 
B-7. B-8, B-9, B-10, B-11 and B-18 which 
cocuments have been Aled !by the defen- 


` dant-respondent No. 2 and to Exts. 1. 2 


and 3 which are the plaintiff's documents. 
_'& . Shri. K. C Saxena, learned 
counsel for the defendant-respondent No. 
I, contended that the twojcourts below 
recorded a finding of factiin favour of 
his client, namely, that the premium was 
paid by the deceased Mahanth from his 
personal fund and not from the fund of 
the Math. In the second appeal the 
said finding of fact could not be assailed 
as it was based on good evidence and was 
not perverse. Bota the courts below had 
recorded a finding of fact that the de- 
ceased Mahanth was pessessed of his 
personal property apart from the assets 
of the Math. Again. the said finding was 
a finding-of fact which could not be as- 
ed Moreover, in 
addition to her status as the nominee of 
the two policies,’ the defendant-respon- 
dent No. 1 was also entitled to the pro- 
ceeds of the policies under a registered 
will which had been executed by the de- 
ceased. Mahanth in her favour. * Learned 
counsel. next submitted that there is no 
law which lays down that!a Mahanth can 


‘have no separate personal) property apart 


from the property of the | Math. Indeed, 
his powers as a anth are' very exten- 
sive in respect of even , the Math funds. 
Reliance. has: been placed on paras. 814 
and 819 of Derret’s Introduction to Mod- 
ern Hindu Law. Sri Saxena further con- 
tended that the Insurance) Company in 
law is bound to nay the proceeds of the 
policies to the nominee land to no one 
else, On the death of! the deceased 
Mahanth, who had ceased to be a Ma- 
hanth earlier, the insurance policies did 
not become. the assets of the Math. If a 
person has advanced moneys to enable 
the policy -holdar to make payments to- 


“wards the premium then [such a creditor 


can have his remedies against the policy 
holder for the recovery | of. the amount 
advanced by him but he has no claim to 
the insurance policy -or its proceeds. 
Counsel contended tkat the appreciation 
of the evidence; by the. courts below was 
not legally defective, - | : 


6 - In mv opinion! -Shri V, K. S. 
Chaudhary js right in his! contention that 
there is a big difference between assign- 
ment and nomination under the Insurance 
Act. Assignment is a transfer and crea- 
tes right in ‘the assignee to claim the be- 
nefits of the policy in his own name. 
Nomination, however, ‘dees, not amount 
to a transfer but it merely. enables the 
nominee in the event of the ‘death of the 
assured to get the amount of the insu- 
rance policy. In (1968) 72, Cal WN 696 it 
was laid down:. . = 

“Under the Insurance Act, 1938. as- 
signment of a policy stands on a footing 


~ 
+ 
- . 
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different from nomination, by a poley- 
holder, of a person to whom the maxey 
secured by the policy should be paic in 
the event of the death of the policy-Spdl- 
der. An assignment is transfer of a po- 
licy. The consequences which follow on 
assignment of a policy are to be found in 
sub-section (5) of Section 38 of the Irsu- 
TANCE ACI- csceceieeses 

Nomination by a policy-holder is 
` governed by the provisions of Section 39 
of the Insurance Act. The momina:ton 
effects no transfer or assignment of the 
policy which has merely the effect of ro- 
minating the person or persons to wkcm 
the money, secured by the policy, shall 
be paid in the event of the death of tne 
policy~holder.” 


7. In (1966) 2 Mad LJ 484 a Divi- 
sion Bench of the Madras High Court 
laid down as. under: 


“A nomination does not involve a 
transfer of the rights under a policy un- 
like an assignment. This distinction was 
recognised by a Division Bench of ttis 
Court in Mohanavelu Mudaliar v. The 
Indian Imsurance and Banking Corpora- 
tion Ltd.. (1956) 2 Mad LJ 476 = (AIR 
1957 Mad 115) in relation to Sections 38 
and 39 of the Insurance Act. Section 38 
(5) clearly states the effect of an assign- 
ment as that the assignee is the only pez- 
son entitled to benefit under the pokcy 
and such a person shall also be subject 
to all liabilities and equities to which the 
assignor was subject at the date of assign- 
ment, But “nomination” as seen fram 
sub-section (1) of. Section 39 merely 
means that the person nominated is tre 
one to whom the moneys secured by tte 
policy shall be paid in the event of tke 
death of the assured. Unlike an assier- 
ment which is irrevocable. a nomination 
may, at any time before the policy me- 
tures for payment, be cancelled or charg- 
ed. In the event of the policy maturi 
during the lifetime of the assured, the re~ 
mination will have no effect and the pe- 
licy money will, in that event, be payahje 
to the assured. It follows that while an 
assignee is not merely entitled to receive 
but has a right to the policy money itsed, 
a nominee is no more than a person Ww. 
is competent to receive the money if tne 
assured did not survive maturity of a p- 
licy and has no right to the money.” 


8. In AIR 1972 All 167 (FB) it 


was laid down as under: l 

“The policy-holder continues to hold 
interest in the policy till the moment x 
his death and if the policy matures di- 
ring his lifetime then the benefit arising 
thereunder shall be his and not of his no- 
minee, As the benefit secured by the volicv 
forms part of the estate of the deceased 
policy-holder, his creditors can realise 
their loans from the money. paid to the 
nominee. Nominee in such circumstances 
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would be legal representative of the de- 
ceased policy-holder.” 


9. In AIR 1962 All 355 the con- 
test was between the widow of the assur- 
ed and the heirs of the nominee The as- 
sured had died before the maturation of 
the insurance policy. The nominee died 
after the maturation of the policy but 
before payment of the policy money. In 
these circumstances, the Division Bench 
held that the heirs of the nominee were 
entitled to the payment of the money 
from the Insurance Company. The facts 
in the present case are different. 

10. In AIR 1960 SC 403 
laid down as under: 

“There ig no proposition of law by 
which insurance- policies must be regard- 
ed as the separate property of the copar~ 
ceners on whose lives the insurance is 
effected by a coparcenary .and that the 
proceeds of an insurance policy do not 
belong to the joint family. 


_ It might be true that for purposes of. 
Insurance by the family is meant the 
wife and children of the Karta. the assur- - 
ed. But the question is not whether the 
Karta took out the policies for the bene- 
fit of his own family but whether he did 
so without detriment to the joint family 
funds and if it was the latter, then any 
thing obtained with the joint family funds 
would belong to the joint family.” 


Ii. It is not necessary to discuss 
the other cases as the point seems to be 
clear that the nomination creates no ‘in- 
terest in the nominee in respect of the 
title to the insurance policy. I, therefore, 
hold that the courts below were not right 
in thinking’ that in view of her nomina- 
tion the defendant No. 1 was entitled to 
the proceeds of the policy in dispute. 
The true owner’s right will not be affect- 
ed by the nomination. In my view. the 
Supreme Court case referred to above is 
clear on the point. 


12. In the instant case. if the in- 
surance policies in dispute be found to be 
the assets of the Math then, in my view, 
the defendant-respondent No. 1 as a no- 
minee cannot have preference over the 
title of the Math to the policies in dis- 
pute, 


13. The two courts below have 
undoubtedly recorded findings of fact ‘as 
to the source of the premiums paid and 
in -a second appeal ordinarily I should be 
disinclined to’.interfere with such find- 
ing. However, in the facts of the present 
case J felt that the courts below have not 
properly considered the significance and 
effect of the documentary evidence: on 
the record. .Ex. B-14 is a communication 
by the deceased Mahanth Shankeranand 
Nath addressed to the defendant-respon- 
dent no. 2. (Life, Insurance Corporation). 
It is clearly recited there that the nomi- 
nation would be made after the’ election 


it was 
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and it also stated that such was the prac- 
tice, On a reasonable interpretation of 
this document it is clear that it referred 
to the election of the Mahanth of the 
Math. This document clearly negatives 
the case set up by the defendant-respon-~ 
dent No. 1 that the insurance policies 
were the personal or private assets of the 
deceased Mahanth. Ext. B-7 is the let- 
ter dated 28-7-1962 from the . defendant 
No. 2 to the deceased Mahanth. It. is stat- 
_ed in this letter: ` 


“With reference to your unsigned. 


letter dated 14th inst’ we have to inform 
you that at the time. of taking over the 
above policies you were having no depen- 
dants to provide for and you could not 
nominate any person as‘a nominee, You 
also informed us vide your letter dated 
` 2-4-1960 that according to your rules the 
nominee would be nominated only after- 
the election - of the .successor for the 
Gaddi of the Mahant. But now you want 
to nominate your wife Smt. Uma Sharma 
aged about 23 years instead of your suc- 
- cessor for the Gaddi. Besides this your 
present address shows that you are re- 
siding at Dehradun. Therefore, please let 
us know if you have left the Mahant 
Shrawan Nath Math and have married 
yourself in a near future (7) or you chang- 
ed the idea of nominating your successor 
- due to some other reason.” 4 
To this letter Shri Shankeranang Nath, 
the deceased Mahant. sent his reply dated 
16-8-1962 which js Ext, B-38, He wrote: 


. “With reference to your letter No. 
PHS/Hom, dated 28-7-1962 I beg to- in- 
form you that I have resigned from the 
Mahantship of Shri Sharawan Nath Math 
and have married with my nominee Smt. 
Uma Sharma. Therefore, I have changed 
my previous idea and I have accordingly 
nominated my wife.” 

14, In my view, these documents 
make it clear that at the earlier stage be- 
fore his marriage with the. defendant-res- 
pondent No. 1 the deceased Mahant was 
clear in his mind and stated so that the 
nominee was ‘to be the successor in the 
office of the Mahant of the Gaddi. 
documents (whose genuineness has not 
been questioned by the courts below) rea- 
sonably establish that the policies were 


the assets of the Math and the deceased- 


Mahant dealt with the same on the said 
footing till he got himself married with 
the defendant-respondent'No. 1. In the 
same way, I think, the true significance 
of Ex, 5 has-not been appreciated by the 
courts below. The- said exhibit is the 
reply addressed on behalf: of Mahant 
. Shankeranand Nath, the deceased ‘Ma- 
hant, to the Income-tax Officer. A-Ward, 
‘Saharanpur, The said communication was 
sent in reply to the notice under Sec- 
-tion 23 (3) of the Incomé-Tax Act for the 
- year 1959-60 which had been issue by the 
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said J-T. Officer, This reply is dated 
5th May. 1960, and it îs stated there: 

' ‘Insurance. The Mahant got himself 
insured in the year 1950 and correspon- - 
dence is going or: with the |Life Insurance 
Corporation of India, Head) Quarters for 
the. purpose of nominating the successor 
Mahant for the benefit of he policy. This 
can safely be said as a great saving of 
the Muth..The insured is Hs. 25,000/- and 
after the death of the present Mahant 
the next Mahant i, e. the Muth would be 
entitled to get this big sum. The Mahanth 
has not done. this zor the purposes of uti- 
lismg the sum assured for his personal 
benefit or the benefit cf any person. whom 


he may nominate.” 


The genuineness of this letter has 
also not been questioned by the -courts 
below. A reference in ‘this document is 
made to the correspondence with the de- 
fendant-respondenit No. 2 which the de- 
ceased Mahant was having with regard 
to the question: sf maxing nomination in 
respect of the insurance policy. I have 
already referred to Ex. B-14 which is 
dated 2-4-1960. Its reply. which is dated 
5-5-1960, therefore, seems by implica- 
tion, to make a reference to the said Ex. 
B-14. Both these documents should’ be ` 
read together and when so read together, 
in my opinion, they make it clear that the 
insurance policies were really the assets 
of the Math. This firding based on these 
documents can stand despite the infirmi- 
ties which have been rightly pointed out’ 
by the courts below in regard to the cash 
book etc:, filed on benalf of the plaintiff- 
appellant, I do not think that the ‘courts 
below -were right in discarding the pro- 
bative value of Ex. 5-on the ground that 
there was nothing to show that the coun- 
sel, who signed the said communication 
on behalf of the deceased Mahanth., |had 
instructions to do so. In my opinion, 
there is a presumption that a counsel |acts 
on the instructions of the client and, 
therefore, taking a reasonable view I 
think that these documents clearly prove 
the ownership of the Math in regard to 
the two insurance policies. Despite | my 
limitation to interfere in second appeal, I 
think, in the instant case. I am entitled 
to do so inasmuch as the courts below 
have not correctly interpreted the docu- 
ments which throw light and clearly 
establish the. ownership of a party, [It is 
also important to bear in mind that no. 
instalment of vremium was paid by the 
deceased Mahant after he ceased to] be 
the Mahanth of the Math, - _ 

- 15 Sri K. C. Saxena emphasised 
that the powers of a Mahanth of a Math 
are wider than the vowers of a Shebait. 
That may be so but the width of such 
powers can, in no case, extend to alienat- 
ing the assets of the Math for the bene- 
fit of his dependants. In Mulla’s indu 
Law, 13th Edn, pare. 414 it is laid down: 
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“The property of a Math is held by 
the Mahanth as spiritual head of the :ns- 
titution, but the property may by the 
usage and custom of the institution vest 
in trustees other than the spiritual head. 
In any case, the property is held solely 
in trust for the purposes of the institu- 
tion: surplus income must be added to 
the endowment and not applied for the 
personal enjoyment of the head of: the 
Math. A Mahant is not a trustee in the 
English legal sense of the term, His 
functions and duties are regulated by 
custom, His very wide discretion as to 
the application of the income is subject 
to the obligation to manage the property 
so as to serve effectively the objects for 
which the Math exists. In the conception 
of Mahantship as in Shebaitship. both “he 
elements of an office and property are 
blended together and neither can be de- 
tached from the other. The personal or 
beneficial interest of the Mahant in zhe 
endowment attached to an institution is 
manifested in his large powers and Gis- 
posal and his right to create derivat-ve 
tenures in respect of endowed properties 
and these and other rights of a simmar 
character of proprietary right which, 
though anomalous to some extent. is szil] 
a genuine legal right. A Mahant., as a 
superior of a Math has in addition to “Aris 
duties, a personal interest of a beneficial 
character which is much larger than that 
of a Shebait in a debutter property.” 


16. In para. 415 of the said book 
it is laid down as under: 


“As a general rule ‘of Hindu Law, 
property given for the -maintenance of 
religious worship, and all charities . con- 


- nected with it, is inalienable. It is compe- 


tent, however, for the Shebait or Mahanth 
incharge of the property, in his capacity 
of Shebait or Mahanth and as 
manager of the property. to incur 
debts and borrow money on a mortgage 
of the property for the purpose of keen 
ing up the religious worship, and for the 
benefit and preservation of the property. 
The power, however, to jncur debts must 
be measured by an existing necessity for 
"incurring them. ode 


The power of a Shebait or a Mahant 
to alienate debutter property is analogous 
to that of a manager for an-infant heir as 
defined by the Judicial Committee in 
Hunooman Persaud v. Mussamat Bubooes, 
(1856) 6 Moo Ind App 393 (PC). As held :n 
that case, he had no power to aliena-e 
debutter property except “in a case’ of 
need or for the benefit of the estate.” . Ee 
is not entitled to sell the property for the 
purpose of investing the price of it so as 
to bring in an income larger than that 
derived from the property itself. Nor 
can he, except for legal necessity, grant 
a permanent lease of debutter property, 
though he may create proper derivative 
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- mentary evidence to which I have made 
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tenures, 
usage,” 


17. In para. 814 of Derretts In- 
troduction io Modern Hindu Law jt has 
been laid down: 

“The Mahant as spiritual leader of 
the sect has a customary right to offer- 
ings from the members of that sect. 
These are normally both for the upkeep 
of the Math and its purpose, which natu- 
rally include the dignity and the effici- 
ency of the Mahant himself, and such of- 
ferings are accepted by him as acquisi- 
tions of the Math, If he takes offerings 
as presents to himself personally, on the 
other hand, he may well treat them as a 
personal estate, for even Sanvyasis are 
competent in law to own personally pro- 


-18- — In para. 819 of the same 
volume it is laid down: . 


A mahant is entitled to be installed 
and put into possession of all the Math 
property, which will remain distinct from 
the Mahant’s private property, though it 
is open to him at any time to merge his 
private assets with the former.” 


19. In my opinion, these observa- 
tions are not relevant in the instant case, 
Even if the deceased Mahanth had private 
sources of income, still, we are really 
concerned with the question whether the 
two insurance policies were the assets of 
the Math or whether the same were his 
n my opinion, the docu- 


a reference, clearly establishes that the 
insurance policies were the assets of the 
Math and were so declaréd by the de- 
ceased Mahant himself to two indepen- 
dent bodies like the defendant-respon- 
dent No. 2 and the Income-tax Depart- 
ment before any controversy arose about 


the ownership of the said insu- 
rance policies. Therefore. it is 
not necessary, to discuss whe- 


ther the deceased Mahanth had private 
sources of income or not. Even if he had, 
the insurance policies were held by him 
as the assets of the Math and it was not 
open tọ him to transfer or alienate the 
same for the benefit of his wife The 
ownership of the Math remained un- ~ 
affected by the nomination made by the 
deceased Mahanth after he ceased to be 
the Mahanth. The policies in question 
could’ not be disposed of by the Mahanth 
except for a legal necessity or benefit of 
the estate in his lifetime and he could not 
make the said assets the subject-matter 
of a will-for the benefit of his wife. 


20. - The appeal is arane al- 
lowed and the. decree passed by :the 
courts below is set aside, The plaintiff's 
suit shall stand decreed against the de=- 
fendant-respondents. In the circumstan~- 


and estates conformable “Spe ~ . 


70 Al.  {Prs, 1-6] 
ces, the parties shall bear their costs 
throughout, 


Appeal allowed. 
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CHANDRA PRAKASH, J. 
Sita Ram, Appellant v. Moti Lal and 
others, Respondents. . . 
Second Appeal No. 4155 of 1965, D/- 
1-7-1975.* 
(A) Civil:P. C. (1908), Section 100 — 
New plea — Payment of arrears by te- 
nant to landlord whether accepted by him 
resulting jn estoppel — As it involves evi- 
dence new plea is not permissible. 


l (Paras & and 7) 
(B) T. P. Act (1882), Section 111 (h) 
= Ejectment notice — Unambiguously 


requiring tenant to vacate house and give 
posession on expiry of 30 days after : re- 
ceipt thereof — Default to result in eject- 
ment suit also clearly indicated — Notice 
is valid. AIR 1965 All 323 and 1971 All 
LJ 752, Distinguished; AIR 1965 SC 101, 
Relied on. (Paras 9 and 10) 
Cases -Referred: Chronological Paras 
1971 All LJ 752 = 1971 Ren CR 801.. 10 
AIR 1965 SC 101 = (1964) 5 SCR 239 10 
AIR 1965 All 323 = 1964 All LJ 1105 9 


K. B. Mathur and K. C. Saxena, for 
Appellant; Radhakrishna, for Respon- 
dents. l 

JUDGMENT:— Thjs is an appeal 
against the order dated 8-9-1965 of Sri 
S. K. Rai, Civil Judge. Allahabad, allow- 
ing the defendant’s appeal in part. and 
decreeing the plaintiff’s suit for the reco- 
very of Rs, 31/- as arrears of rent and 
possession, l l 

2. The suit giving rise to this ap- 
peal was filed by the plaintiff-respondent 
against the defendant-appellant for the 
recovery of Rs.-59/- as arrears of rent 
and Rs. 9/- as damages for use and occu- 
pation and’ ejectment in respect of a 
house detailed in the plaint on the allega- 
tions that the defendant was a tenant of 
the plaintiff in the house in dispute on a 
monthly rent of Rs, -15/- and Rs. 930/- 
were due from the defendant to the plain- 
tiff for arrears of rent for the period be- 
. tween 1-1-1959 and 31-3-1964 after credit- 
ins the amount of Rs. 111/- sent by the 
defendant by money order and Rs. 54/- 
paid by the defendant towards House Tax 
and Water Tax. The plaintiff terminated 
the tenancy of the defendant by a notice 
dated 7-5-1964.° Hence the suit. 

9 "The defendant resisted the 
claim’ on the ground that the correct rate 
Salm, ON be Ee o aaas 


*(Apainst decree of S. K. Rai, Civil J. 
Allahabad, in.C. A. No. 121 of 1965, D/- 
: 8-9-1965) °— i 
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of rent as Rs. 5/- per mensem. It was al- 
leged that the plaintif, had filed a pre- 
vious suit No. 272 of 1961 for arrears| of 
rent for the period between 1-1-1958 and 
29-3-1961 and it was dismissed, and that 
the judgment in that suit operated as res 
judicata, It was furtzer alleged that the 
defendant sent Rs 111%- to the plaintiff in 
full satisfaction of his claim and ‘the 
plaintiff accepted tkat amount uncon- 
ditionally and cannot go behind that posi- 
tion. The validity of the notice to quit 
was challenged. 


4, The learned Munsif, before whom 
the sult was originally filed, after taking 
evidence of the parties, came to the don- 
clusion that the carrect rate ‘of rent 
between the parties was Rs 5/- Iper 
mensem. He also hele that the decision in 
sult No. 272 of 1961 was res judicata |be- 
tween the parties. He further held that 
Rs. 185/- were due to the plaintiff from 
1-3-1961 to 31-3-1964, out of which’ | the 
defendant paid only Bs. 111/- to the plain- 
tiff and the defendent paid Rs. 54/! as 
taxes to the Municipal Board, The jba- 
lance of Rs. 28/- was due to the plaintiff, 
out of which the dzfendant sent only 
Rs. 10/- by money order which was right- 
ly refused by the pleintiff as that amount 
fell short of the rent due. He further 
held that the notice of ejectment [was 
perfectly valid and there was a wilful de- 
fault on‘ the part of the defendant. | On 
these findings, the leerned Munsif decreed 
the suit for possessicn and recovery, of 
Rs, 59/- as arrears of rent besides Rs! 9/- 
as damages for use end occupation. l 

nadant 


5. On appeal by the defe 
against the aforesaid decree, the irst 
Appellate Court confirmed the findings of - 
the trial court that the rate of rent}/was 
Rs. 5/--per mensem only. The findings 
of the trial court that the judgment in 
suit No. 272 of 1961 operated as res judi- 
cata was set aside, The Lower Appellate 
Court also agreed wth the finding. of the 
trial court that there was a-wilful default 
in payment of rent: but it came to the 
conclusion that only Rs. 20/- were due to 
the plaintiff for the arrears of rent| plus 
Rs.. 11/- on account of damages for| use ` 
and occupation. The validity’ of] the 
notice to quit was not challenged in the 
court below. The Lower Appellate Court, 
therefore, maintained the decree for| pos- 
session and reduced the decretal amount 


from ‘Rs. 59/- to Rs. 31/-. ” 


. 6. Against the above decree,| the 
defendant has come up in appe in 
Only two} con- 
tentions have been raised before me! The 
first contention raised. before me was that 
the defendant by a notice dated 17-3-1964 
offered Rs. 111/- by money-order the 
plaintiff in full satisfaction of his claim, 
and since the plaintiff accented | this 
amount without any protest, he is estopp- 
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ed or debarred from claiming any ñur- 

ther amount on account of arrears of 

rent, The second contention raised be- 

fore me was that the notice of ejectrrent 
as not valid. 


T. The learned counsel for the respon- 
dent raised a preliminary objection that 
none of these points was taken by the ap- 
pellant in the court below. and, therefore, 
it is not open to him to take these fresh 
points in second appeal. A perusal of the 
judgment shows that both the akove 
points were not argued in the court be- 
low. The first contention involves mat- 
ter of evidence and it is difficult to see 
that it can be raised in second ap>real 
without its having been argued in the 
First Appellate Court. The second con- 
tention is purely a question of law, It 
could certainly be looked into in second 
appeal. 


8. Coming to the first contenon 
on merits, I find that it has no substance. 
The paper Ext, 10 is the copy of the 
notice dated 17-3-1964 sent by the dei2n- 
dant to plaintiff. in which he alleged that 
the rate of rent between the parties vas 


Rs. 5/~ per mensem and that he had raid. 


Rs. 54/- on account of Water Tax and 
House Tax and although the defencant 
had spent more than Rs. 15/- on repeirs, 
' he wanted a deduction of Rs. 15/- ozly. 
Thus, according to the defendant, out of 
the amount of Rs. 180/- due to the plein- 
tiff in all, the defendant was remitting 
Rs. 111/- by money order, after deduct- 
ing Rs. 54/- paid on account of taxes snd 
Rs. 15/- spent on repairs. 


According to the learned counsel for 
the defendant-appellant, the plaintiff ac- 
cepted this amount unconditionally znd 
without any protest.. But, this does not 
appear to be a fact, The plaintiff Lad 
claimed arrears of rent by an ear-ier 
notice dated 19-2-1964 at the rate of 
Rs. 15/- per mensem. The defendant by 
a notice (Ext, 10) challenged the ab«ve 
rate and further alleged that he had spent 
some: amount on repairs. The plainċiff 
sent a reply to the defendant’s notice (Ext. 
10), and that reply is dated 2'7-4-1: 64 
contained in paper No. Ext. 1. In this 
reply, the plaintiff repudiated the defen- 
dant’s assertion that he had spent ary- 
thing on repairs. It is, therefore, not cor- 
rect to say that the plaintiff accep-ed 
Rs, 111/- unconditionally and without eny 
protest. The contention raised on behalf 
of the appellant on this point has, the-e- 
fore, no substance and it must be reject~ 
ed. 

$. Coming to the second conten- 
tion, the notice sent by the plaintiff ter- 
minating the tenancy of the defendant is 
contained in paper No. Ext. 1. In ‘tnis 
notice, the plaintiff claimed Rs. 92(/-, 
after adjusting Rs. 111/- sent by the đe- 
fendant by money order and Rs. 54/- pid 
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by the defendant towards taxes, at the 
rate of Rs. 15/- per mensem, and in the 
end, the plaintiff asked the defendant to 
vacate the premises in dispute on the ex-. 
piry of 30 days from the receipt of the 
notice and give its possession to the 
plaintiff. The plaintiff added that on, the 
expiry of that period. the plaintiff would 
take legel action for the recovery of the 
balance and possession of the house in a 
proper court and the defendant would be 
held responsible for the expenses, In 
this notice, the plaintiff has expressed in 
unambiguous and unequivocal terms that 
the defendent should vacate the house 
and give its possession to the plaintiff on 
the expiry of thirty days after the re- 
ceipt of the notice. The learned counsel 
drew my attention to the ruling jn 
Chidda Fara v, Naru Mal, 1964 All LJ 
1105 = (AIR 1965 All 323), In that case, 
the terms of the notice were as follows:— 


“Under instructions and on behalf of 
my clients M/s. Naru Mal son of Guloo 
Mal and Bahru Mal son of Chhugo Mal 
residents of Shahganj. Agra. please take 
notice:— 

_ 1. That whereas you are in occupa- 
tion of one big Kamra on the ground 
floor at the rate of Rs 4/- per month. 


2. That whereas you are a bad pay- 
master in respect of the rent and have 
not paid the rent since 1-8-1958 despite 
repeated demands made in this behalt 
_ _ 3. And that whereas you insult and 
intimidate my clients whenever they de- 
mand the rent from you and have consti- 
tuted a nuisance in the premises. 


This is, therefore, to call upon you 
please to vacate the premises in your oc- 
cupation on the expiry of the 30th day of 
the receipt of this notice and also please 
remit to my client the amount of rent 
due till then along with Rs. 3.50 nP. as 
the cost of this notice failing which I 
have instructions to proceed legally in 
the matter at your risk as to costs and 
consequences which please note.’ 


And also please note that the rent 
that you are paying is absolutely in- 
sufficient ar:d inadequate and taking in 
consideration the accommodation, the rent 
prevailing in the locality for similar 
accommodation and all other facts, the 
most fair rent of the premises cannot be 
less than Rs 8/- per month and you are 
required to pay rent at the said rate with 
effect from lst January, 1960, failing 
which I have instructions to take legal 
action in this respect as well.” 


The above case is distinguishable on 
facts because, in that case, the plaintiff 


fave an option.to the defendant to con- 


tinue to live in the disputed premises on 
an enhanced rate of rent. That is not 


the case in the present case, ` 


10. My attention was also drawn 
to a Single Judge case Ram Bhushan v. 
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K. R. Chakravarty, (1971 All LJ 752). 
The notice in that case was in the fol- 
lowing terms:— e 
“You. are required to deposit Rupees 
195/- arrears of rent within one mont 
of receipt of the notice, failing which you 
should vacate the portions of the premi- 
ses which are in your tenancy on expiry 
of 30 days of the receipt of the notice 
otherwise on expiry of the said period 
` necessary legal proceedings will be taken 
against you.” j - 
This case is also distinguishable on 
facts for in that case, there was no indi- 
cation in the notice that the plaintiff was 
going to file a suit for ejectment or pos- 
session. The learned Single Judge refer- 
red to the Supreme Court case Mangi Lal 
v. Sugan Chand Rathi, (AIR 1965 SC 101) 
and distinguished it on the ground that 
fin the Supreme Court case, there was an 
indication in the notice of ejectment that 
a suit for ejectment would be filed. while 
in Ram Bhushan’s case, 1971 All LJ 752 
there was no indication of the filing: of 
any suit for ejectment. In the present 
case, as I have noted’ above, there isa 
clear indication ‘in the notice of, eject- 
ment that in default by the defendant, 


‘ithe plaintiff would take legal pro- 
ceedings regarding the ejectment 
of. the defendant’ in a proper law 
court. The Supreme Court case 1s, 


therefore, fully applicable on the facts ‘of 
the present case, and the ground of dis- 
tinction found by my brother in the -case 
reported in 1971 All. -L. J. 752 does 
not exist at all. The notice of ejectment 
served by the plaintiff on the defendant 
was perfectly valid and the contention 
advanced by the appellant to the con- 
trary must be rejected. | 

11: An application was moved on 
_ behalf of the defendant appellant for 
“filing additional evidence in the case. 
This is hardly a stage-for admitting fresh 
evidence. The application for filing 
additional evidence is. therefore, rejected. 


12. The result, therefore, is that 
the appeal fails and is dismissed with 
costs. The appellant is allowed one 
month's time to vacate. 
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H: C. S. and G. Mills v. State (H, N. Sech J.) 


.be directed towards regulating trade 


Appeal dismissed. | 


- Order entitled U. P Cold Storage 


A. LIR. 


1972 — Fixation of hiring charges for 
are storage of potatozs — Order is not 
valid. 


Rule 114. while zonferring a very 
wide discretion on the State Government 
in regard to making 2f orders providing 
for the matters enumerated therein, con- 
templates that there should be a nexus 
between the order and the opinion fram- 
ed by the State Government, which ne- 
cessitates the making xf it. (Para 15) 

An order directed towards regulating 
cold storage of potato2s cannot be ad to 

or 
commerce in potatoes. (Para 116) 

A cold storage owner who hires out 
space for storing agr:cultural produce to 
Prowers or depositors, does not himself, 
as contemplated by Rule 114, use the gold 
storage. It is a grower or depositor who 
actually uses the cold storage. (Para 17) 

An order controlling the business jac- 
tivities of cold storage owners is not en- 
visaged by Rule 114 (2) of the Defence of 
India Rules, ` (Para 17) 

. The Cold Storage Order 1972 is th 
fore not valid. AIR 1859 SC 626, Dist. 
(Paras 18,/ 20) 

Order fixing the storage: rates could 
not have been made without thè prior 
concurrence of the Central Government, 
which -in this case hes not been obtained. ° 

(Para! 29) 

The order neither falls within the am- 
bit of the regulations contained in Rule 


re~- 


-114 (2) of the Defenc2 of India Rules.|nor 


was the satisfaction of the State Govern- 
ment recited therein, which was condi-. 
tion precedent for making the order. 
based on relevant material. (Para 32) 
Cases Referred: Chronological Paras 
Civil Misc. Writ. No. 4217 of 1974, decid- 

ed on 12-9-1974 (All) i 22 
AIR 1959 SC 626 = (1959) Supp 2 SCR 


123 ; : 25 
Chand Kishore. for Petitioners; 

Stanaing Counsel. for Respondents. | 
H. N. SETH, J.:-— In these connect- 


ed petitions under Article 226 of the Con- 
stitution, common questions of law aris- 
ing in-identical circumstances, are involv- 
ed. Accordingly, all these petitions] are 
being disposed of by a common judgment. 
Petitioners in all these cases! are 
owners of cold storeges located in | the 
State of U. P. They carry on- the busi- 
ness of providing cold storage facilit j to 
those who agree to tay charges: for hiring 
space for storage of potato. l - 
2.. On 18th of March 1972, 
State of U. P. puzporting to 


the 
exercise 


‘its powers under rule 114 of the Defence 


of India Rules 1971, promulgated = 
rder 
1972. This order sought to regulate the 
running of cold storage business by issue 
of licences and by obliging the. |cold 


storage -owners not to levy hire charges 
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for storage of agricultural produce at a 
rate higher than -that specified ir the 
second schedule of the Order (storage 
charges specified for storing potato fhe 
not to exceed Rs, 8/- per quintal for 

. entira period February to November. 
part thereof). Aforesaid Order was eub- 
sequently amended on 27th June, 1972, 
9th February, 1973. and 20th March, 1975. 
By these petitions under Article 226 of 
the Constitution, the petitioners challenge 
the validity of the Cold Storage rder 
1972, and particularly. its clause which 
fixes the maximum hiring charges fo 
storage of agricultural produce, inter alia 
on the ground that neither the provisions 
contained in the order fall within the am- 
bit or scope of the powers conferred by 
Rule 114 of the Defence of India Rules, 
nor the conditions precedent for making 
the order existed, 

3. Relevant portion of Rule 114 
of the Defence of India Rules under which 
rie impugned Order was made, runs 
thus:— 

' "114. General Control of Industries 
etc. (1) In this rule. unless the context 
otherwise requires— . 

(a) any reference to any articl2 or 
thing shall be construed as including 4 
reference to electrical energy; 

(b) the expression dunderteking" 
means any undertaking by. way of any 
industry, trade or business and includes 
the occupation of handling, loading or 
e of goods in the course of trans- 


Ha If the Central Government o? the 
State Government is of opinion that it is 
necessary or expedient so to do for s2cur- 
ing the defence of India and civil defence, 
the efficient conduct of: military opera- 
tions or the maintenance or increase of 
supplies and services essential to the life 
of the community or for securing the 
equitable distribution and availabilit« of 
any article or thing at fair prices, it may, 
by order, provide for regulating or pro- 
hibiting the production, manufacture, 


supply and distribution, use and con-. 


sumption of articles or things and «rade 
and commerce therein or for preventing 
any corrupt-practice or abuse of au- 
thority in respect of any such matter, 


(3) Without prejudice to the. genera- 
lity of the powers conferred by sub-rule 
(2) an order made thereunder may pro- 
vide for— 

(a) regulating by licence. permits of 
otherwise the production,. manufacture, 
treatment, keeping, storage, movement. 
transport. distribution, disposal, acquisi- 
tion..use and consumption of articles or 
things of any description whatsoever: 

(b) regulating or prohibiting any 
class of commercial or financial transac- 
tions in respect of any article or thing, 
which in opinion of the Government are, 
or if not regulated or prohibited, are like- 
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iy to be detrimental to any of the pur- 
poses specified in sub-rule (2). : 


h) controlling the price or rates at 
which articles or things of any descrip- 
tion whatsoever may be sold or hired or 


‘for relaxing any maximum or minimum 
‘limits otherwise imposed on such prices 


or rates. 


Nesate = awos = pubs se = Ñ ebuveèb ù purvas 


(4) Notwithstanding anything ` con- 
tained in sub-rules-(2) and (3) an order 
under these sub-rules for regulating by 
licences, permits or otherwise the move- 
ment or transport of any foodstuffs, in- 
cluding edible oil seeds and edible oils 
or for controling the prices or rates at. 
which any such foodstuffs may be bought 
or sold. shall not be made by the State 
Government except with the prior con- 
currence of the Central Government.” | 


4, A perusal of Rule 114 (2) shows 
that the power under this rule 
can be exercised if certain conditions pre- 
exist, namely, that the State Government 
has formed an opinion that it is necessary 
or expedient so to fo for securing eijther— 

(a) Defence of India and Civil De- 
fence; or 
(b) The efficient conduct of military 
operations: or 

(c) The maintenance or increasing of 
supplies and services essential to the life 
of the community or 

(d) Equitable distribution and avail- 
ability of any article or thing at a fair 
price. 

5, Once the State Governan 
forms such opinion it gets jurisdiction to 
make an order providing for regulating 
or prohibiting the following things:— 

(1) Production of any article or thing; 
or 

(2) Manufacture 
thing; or: 

(3), Supply and Distribution 
article or thing; or 

(4) Use and consumption of any arti- 
cle or thing: or 

(5) Trade and commerce in any arti- 
ele or thing: or 

(6) Preventing any corrupt practice 
or abuse of authority in respect of any of 
the aforementioned matters. 

6. Rule 114 (3) then provides that 
without prejudice to the generality of the 
powers conferred by sub-rule (2) an order 
made thereunder may also provide for 
the various matters enumerated therein. 


T. It will thus be seen that a pro- 
vision in an order under Rule 114 can be 
made only with regard to production, 
manufacture, supply and distribution. use 
and consumption and trade and commerce 
in an article or thing, or for preventing 
any corrupt practice in respect of any of 
the aforementioned matters. 

T-A. According to the preamble of 
the Order, the State Government exer- 


_of any article or 


of any 
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cised its jurisdiction to make the im- 
pugned order as in its opinion it was ne- 
eessary and l 
securing the maintenance and increasing 
the supplies and services essentiai to the 
life of the community and (b) for secur- 
ing the equitable distribution end avail- 
ability of essential commodities: at fair 
price. 

8. When asked to elucidate, 
learned Advocate-General, appearing for 
the State, stated that as in this case the 
State Government was of opinion that it 
was necessary to secure the maintenance 
and increase of supply of potato (a sup- 
ply) and the service of cold storage (a 
service), which were essential to the life 
of the community, as also the equitable 
distribution of potato (an essential com- 
modity) at a fair price: that it made the 
impugned order providing for the use of 
cold storages, trade and commerce therein 
and for preventing corrupt practice in 
respect of the use thereof, 


9. -In order to appreciate the rival 
contentions of learned counsel appearing 
for both the parties, it. will be desirable 
to state the circumstances in which the 
U. P. Cold Storage Order, as amended 
from time to time, came to be promul- 
gated, as also its salient features. 


10. According to the counter-affi- 
davit of Sri S. C. Tripathi, Deputy Secre- 
tary. Agricultural Department, the . Gov- 
ernment had been receiving complaints 
from various quarters in the last several 
months with regard to the working of 
cold storages in the State of U. P. Cer- 
tain materials and other information had 
also been given to the State which show- 
ed that for the past two years the cold 
storage owners had been charging exor- 
bitantly for keeping potato and other ag- 
ricultural produce jn their cold storages, 
Information received by the Government 
also showed that there was agitation 
against the unreasonable demand of high 
prices and in that connection some repre- 
sentations had also been made. It was 
apprehended that in subsequent years 
also the situation was such which needed 
immediate attention, The State Govern- 
ment therefore formed an opinion that it 
was necessary to make an order for se- 
curing the maintenance and increase . of 
supply of an essential commodity and its 
equitable distribution at fair price, “Ac- 
cordingly, it promulgated the Order in 
question. However, before promulgating 
the Order. the Government appointed a 
Committee consisting of Members: of ‘the 
Legislature and officials, asking it to sub- 


mit a report regarding the working’ of 


cold storages and other matters connect- 
ed with it. The Committee made its re- 
port regarding the rent to be charged ‘by 
cold storages and finding it to be rea- 
sonable the Government fixed the maxi- 
mum hiring charge accordingly. 
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11. Sri Yashpal Chandra, Deput 
Director Potato U. P. also filed a counter 
affidavit on behalf of the State. He as 
serted that in the past it had been foun 
that cold storage cwners were merely iny 
terested in earning profits and did not 
care for the quality of the food stu 
stored by them. ‘Jt was reported ' tha 
they were not maintaining proper re 
frigeration conditions and were storing 
more potato than their licensed capacity 
with the result that the required tem 
perature was not mainteined and spoilag 


-occurred, It was further observed that 


the agreement that was entered inti 
between growers of agricultural produce 
and cold storage owners were generally 
vague. If something went wrong with th 
food stuff stored in cold storage there was 
No security for the concerned grower- 
depositor. The agreements did not 
contain any clause for compulsory insu- 
rance with the result that in case of 
break down, there were heavy losses and 
usually the farmers were not compensat- 
ed, The Cold Storage owners also charg- 
ed heavy rent in the growing district like 
Farrukhabad and adopted unfair means. 
by declaring in advance that their capa- 
city -was'full thereby compelling the 
farmers to sell their potato at a very lo 

vate through them or to store them at 
exorbitantly high rete. This practice af- 
fected the regular supply of potato and 
also resulted in its being available to the 
consumer at a price which was ver 
much higher than the price at which it 
could generally be made available in case 
the cold storage owners were not permit- 
ted to charge such high rent. In the 
year 1971, in Farrukhabad and other dist- 
ricts, it was reported that the cold sto- 
rage owners had raised the charges for 
storing potato from Rs. 8/- to Rs. 18}. 
This rise in storage charges jumped by. 
leaps and bounds and it gave rise to agi- 
tation creating law and order problem on 
a large scale which the Government aù- 
thorities found it difficult to face. . 


12. According te the affidavits of 
Sri S. C, -Tripathi and Yashpal Chandra, 
the necessity to promulgate the impugh= 
ed order regulating the cold storage busi- 
ness arose as the Government thought 
that cold. storage owners were charging 
exorbitant rent fer storing potato. They 
did not maintain oroper refrigeration con- 
ditions and indulged in certain malprat- 
tice so as to enable them to levy extor- ` 
tionate storage charges. This, in the 
opinion of the State Government, adver- 
sely affected the maintenance of supply 
of potato and its availability at fair price. 


13-.... So far as the provisions in the 


‘Order are concerned clause: (2) of - the 


Order defines certain words mentioned 
therein, Clause ‘(3) lays down that no per- 
son can carry on the business of ai 
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any agricultural produce in a cold 
storage except under and in accordance 
with the terms and conditions of a licence 
issued under the Order. Clauses (4) to 
(7) lay down the manner in whick the 
applications for licence are to be made 
by the persons intending to carry an the 
business of storing agricultural produce 
in cold storages, and how those applica- 
tions are to be dealt with. Clause (8) 
lays down the statutory conditions sub- 
ject to which the licence is to be granted. 
Clauses (9) to (11) then deal with the 
cancellation, expiry and renewal of li- 
cence, Clause (12) enables the licensing 
Officer to procure information and autho- 
rises him to enter and search any premi- 
ses in which the cold storage is inszalled 
for satisfying himself that the require- 
ments of the ` order are being complied 
with. Clause (13) provides for the zeep- 
ing and maintenance of certain records 
and for submission of returns and state- 
ments, Clause (14) provides for an ap- 
peal against the order of the licensing 
authority. Clauses (15 te 17) make pro- 
vision relating to issue of receipts to 
hirers by the cold storage owners. Clause 
(18) then precludes the licensee (cwner 
of the cold storage) from levying in any 
period after the commencement oi the 
order, storage charges- exceeding the 
charges specified against each of the ag- 
ricultural produce in Schedule II of the 
Order and for the refund of the excess 
charges. Clause (19) makes it obligatory 
upon the licensee to get the goods stored 
in his cold storage insured. Clauses 20 to 
29 provide for certain obligations of the 
licensees vis-a-vis the goods which are 
stored in his cold storage. Clause 30 pro- 
vides for the manner in which dis>utes 
regarding damages arising between the 
licensee and the depositor etc.. are to 
be settled. Clauses 32 and 33 which were 
subsequently added in the year 197& ob- 
liged the licensee to display at or near 
the main entrance of the cold storage 
certain information and compel him to 
accept goods for storage in case the space 
for the same is available. 


14. A resume’ of the facts s-ated 
in the affidavits of Sri 5. ©. Tripathi and 
Sri Yashpal Chandra as also that of the 
provisions contained in the impuznņned 
Order shows that impugned order is di- 
rected primarily towards regulating the 
business done by owners of cold storages 
in U. P. and one of the most important 
regulations in this regard is by providing 
for the maximum amount that -a cold sto- 
rage owner can charge ior storing agri- 
cultural produce. The Order is not at 
all directed towards regulating the man- 
ner and the’ circumstances in which a 
cold storage js to be used by the persons 
storing potato or any other agricultural 
produce therein. Even if it be accested 
that the State Government was satisfied 
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that it was necessary or expedient so to 
do for securing the maintenance of in- 
creasing supplies and services essential to 
the life of the community and for secur- 
ing the equitable distribution and avail- 
ability of potato at a fair price, it could 
under Rule 114 (2), make an Order for 
the purposes of regulating or prohibiting— 

(1) production of any article or thing, 


(2) manufacture of any article ` or 
thing; or 

(3) Supply and distribution of any 
article or thing: or 

(4) Use or consumption of any arti- 
cle or thing; or 


(5) Trade and commerce in any arti- 
cle or thing: or 


(6) Preventing any corrupt practice 
by or on behalf of an authority in res- 
pee of any of the aforementioned mat- 
ers. 


15. We further feel that Rule 114 
of the Defence of India Rules, while con- 
ferring a very wide discretion on the 
State Government in regard-to making of 
orders providing for the matters enume- 
rated therein certainly contemplates that 
there should be a nexus between the 
order end the opinion framed by the 
State Government, which necessitates the 
making of it, In other words after fram- 
ing a particular opinion the State Gov- 
ernment will have jurisdiction to make 
such provisions which are relevant for, 
or are directed towards achieving that 
object, It may not be open to the State 
Government to make such provisions in 
the order which have no bearing on the 
subject-matter of the opinion, ep. if the 
State Government is of opinion that it 
was necessary or expedient to maintain 
or increase the supply of sugar it may 
make an order providing for regulating 
the production, use and consumption and 
trade and commerce in sugar-cane which 
has bearing on the supply of sugar. But, 
for achieving that purpose it will not be 
open to the State Government to make 
an order regulating production etc.. of an 
article which has absolutely no bearing 
on the maintenance of supplies of sugar. 


16. The learned Advocate-General 
accepts that the impugned order is not 
directed towards regulating or prohibit- 
ing production or manufacture of any 
article or thing. In our opinion the order 
is also not directed towards regulating the 
supply and distribution of any article or 
thing. The Order merely aims at regu- 
lating cold storage business and has no 
relevance to supply and distribution of 
potato or any other article or thing, Since 
the order is directed towards regulating 
cold storage business it cannot be said 
that it is directed towards regulating 
trade or commerce in potato or any other 
agricultural produce or article or thing 
sought to be stored therein. However, 
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the learned Advocate-General vehement- 
ly urged that the impugned order is es- 
sentially directed towards regulating the 
use of a cold storage (a thing). as also for 
preventing a corrupt practice in respect 
of its use viz., to prevent mal~practices 
by cold storage owners in taking advan- 
tage of their: position and charging ex- 
orbitant rent for the storage of potato. 


17. It is true that Rule 114 (2) 
permits the State Government to make 
an order regulating the use and consump- 
tion of an article or thing which has a 
bearing on the question of maintenance 
or ineréase of supplies and services essen- 
tial- to the life of the Community. But, 
use and consumption of an article or 
thing can be regulated only by providing 
for the manner and circumstances in 
which a person is to use and consume the 
same i.e.. by regulating the activity of 
the person using the article or thing. The 
= object cannot be achieved by regulating 
the activity of any other person who 
does not use or consume the article or 
thing. This immediately brings us to the 
question whether in a case where a cold 
storage owner hires out space in the cold 
storage, it is the owner who uses the cold 


storage or it is the. hirer who uses- the. 


same. In our opinion a cold storage 
owner who hires out-space for storing 
agricultural produce te growers or de- 
positors, does not himself, as contemplat- 
Jed by Rule 114, use the cold storage. He 
merely carries on the business of making 
cold storage space and facility available 
to the grower or depositor. It is a grower 
or depositor of agricultural produce who 
‘lactually uses the cold storage for the sto- 
rage of potato or other agricultural pro- 
duce, In this view . of the matter, 
order intended to be made under Rule 
114 (2) could not have been directed to- 
wards controlling the business activities 
of cold storage owners who did not them- 
selves use the cold storage, 


18. Learned Advocate 
argued that- in wider sense: 
owner of cold storage who makes 


l General 
even án 
the 


, .storage facility available- tọ other. can be 


said to. use the cold storage in connection 
with his business. Accordingly. if such 
use has any relevance on the question of 
maintenance or increasing of the supplies 
essential to the life of the community, it 
could also be -regulated under Rule 114 
(2) of the Defence of India Rules. We 
"are unable to accept this submission. 
The rule provides for the regulation of 
. ‘use and consumption’ of an . article or 
thing. In the context, the - expression 
tuse and consumption’ implies the actual 
physical user or consumption of an article 
or thing and not its use in the sense 
suggested by the Advocate-General. 
When a cold storage owner hires out 
space for storing agricultural produce, 
the storage. facility or the space in the 
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storage is used by the person who stores 
his produce and not by the owner who 
on receipt of consideration merely makes 
the storage available for use by the 
grower or the depositor A provision i 

an Order, made under Rule 114, provid- 
ing for prevention of a corrupt practic 
can also be directed only against the acp 
tivity of a person who uses the cold stor . 
rage and not in resvect of the acting of 
é person who does not use the cold stoy 
rage, Neither in the affidavits filed b 

sarvasri S. C., Tripathi and Yashpal Chan 
dra. nor in any provision contained in th 
impugned Order is there any jindicatio 

that the order is directed towards regulat 
ing the activity of a person who uses the 
cold storage, The order is clearly directef 
towards regulating business activity of 

person who was merely making cold sto- 
rage facility available to a person wh 

wanted to use the same for storing his a 

ricultural produce, We are, therefore, of 
opinion that the impugned Order canncat 
be justified as an order providing for us 

and consumption of any article or think 
or for preventing any corrupt practice i 

respect of such user. 


19. Learned Advocate-General 
then argued that in- amy case, regulatio 
of cold storage business was clearly au- 
thorised by clauses (a). (b) and (h) of su- 
rule (3) of Rule 114 of the Défence of 
India Rules, -According to him. these 
clauses clearly enable the Government [6 
make an Order providing for regulati 
by licence of storage of any article or 
thing (clause a), any cass of commercial 
and financial transaction in respect of dn 
article-or thing ‘(clause b) and to con- 
trol the price or rates at which an article 
or thing may be sold (elause h). Accord- 
ing to him the regulation specified in 
sub-rule (3) could be made over and 
above the regulation as contemplated by 


_ sub-rule (2). 


20. We are unable to accept the 
argument that sub-rule (8) enables the 
Government to make-an~- order - which 
goes beyond the ambit and scope of sub-" 
rule (2). The opening words of sub-rule 
(3) read thus:— 


“Without prejudice -to the generality 
of the nower conferred by sub-rule (2). 
an order made thereunder may provide. 


These words clearly irdicate that eae 
oO — 
ernment any power in addition to that 
conferred upon it under sub-rule (2). ik 
merely clarifies the tyres of orders which 
ean, if they have a nexus to the exercise 
of power under sub-rule’ (2), also be 
made, In our opinion, an order purport- 
ing to be made under Rule 114, if it trp 
vels beyond the ambit of sub-rule ( 
cannot be justified with reference to t 
provisions contained in sub-rule (3). 


, 
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21. It thus appears to us that even 
„if it be assumed that the condition pre- 
cedent for making the order existed. 
impugned order did not fall within the 


ambit of the regulations which could be. 


made under Rule 114 (2) of the Defence 
of India Rules. 


22. We are also not satisfied that 
before making the impugned order, the 
State Government had a clear idea about 
matters regarding which it had to be sa- 
tisfied before making an order under 
Rule 114 (2) of the Defence of India 
Rules. Preamble of the Order recites 
that. the State Government was of cpin- 


ion that it was necessary and expedient ` 


to make the Order in order to secure the 
equitable distribution and availability of 
an essential commodity at a fair price. It 
Was argued on behalf of the petitioners 
that the fixing of the cold storage char- 
ges did not at all reflect on the ultimate 
price at which the agricultural: produce is 
sold in the market. Being a perishable 
commodity, price of agricultural produce 
depends solely on its supply and demand 
position at a particular time. He zon- 
tended that mere fixation of cold storage 
charges, without, in any manner deter- 
mining the price at which the agricul- 
tural produce may ultimately be sold to 
the consumer, has no bearing on the 
availability of the produce at a fair price. 


22-A- The learned Advocate-Gene- 
ral appearing for the State contended that 
storage of agricultural produce is an in- 
termediate stage in the process of oro- 
duction of an agricultural produce and 
_ its ultimate distribution or availability to 
the consumer., Accordingly, if the char- 
ges for storage of agricultural procuce 
are controlled, it-is bound to have a re- 
percussion on the price at which the 

commodity is ultimately sold to the con- 
sumer. -A provision fixing maximum 
charges for the ‘storage of agricultural 
produce, therefore, is calculated towards 
making the agricultural produce available 
. at the fair price. He, however, conceded 
that in this case, there was no material 
before the State Government on whicn it 
could form an opinion as to what shculd 
be the fair price at which potato shculd 


be made available to members of pudlic: 


in a particular season, He justified the 
Order as having an impact on its fair 
price, whatever it may be at a particular 
time. In the case of Gaya Prasad v. 
Board of High School and Intermediate 
Education, Civil Misc. Writ No. 4217 of 
1974, decided on 12-9-1974 (All) a D-vi- 
sion Bench of this Court observed thus:— 


“It is first necessary to consider the 
nature of the power conferred by Rule 
114 (2) leaving out those parts of Riles 
114 (2) and (3) which are also material 
to this case. The provision may be sum- 
marised thus:— 


H.C. S. & G. Mills v. State (H. N, Seth J.) 


the . 
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For the purposes of securing avail- 
ability of articles essential to che life of 
the community at a fair price the State 
Government may regulate their supply 
by controlling. their prices. 

How can Government make an arti- 
cle available at a fair price without fixing 
or determining the fair price? The power 
to control price can only be ex=rcised by 
fixing the fair price of the article which 
is the subject matter of the -egulation. 
In our cpinion keeping. the purrose of the 
provision in mind i. e. to make available 
an article at a fair price the power to 
regulate its supply by contrclling the 
price necessarily involves and means fix- 
ing a fzir price for the ‘article. There- 
fore in the present case the Government 
had to fix price for the course books.” 


` 23. These observations in our 
opinion clearly imply that if the Govern- 
ment intends to exercise its power under 
rule 114 of the Defence of India Rules 
with a view to secure availability of any 
article at a fair price then it should apply 
its mind and find out as to what should 
be the fair price at which the article in 
question has to .be made available and 
thereafter to make the Order providing 
for such regulations as may have a bear- 
ing on the availability of the commodity 
at that price. l 

24. 2 Merely because regulating the 
manner in which an agricultural produce 
is to be stored in a cold storage or fixing 
the maximum charge for its stcrage may 
have some bearing on the price at which 
the produce may be available tc the con- 
sumer, it does not follow that it. neces- 
sarily, has a repercussion on its availabi- 
lity at a fair price. Unless the State Gov- 
ernment has an idea as to what the fair 
price of the agricultural produre should 
be, it will not be possible for it to assess 
the Impact of the provisions proposed to be 
made by it, on the question of availabi- 
lity of the produce at a fair price, We 
are, therefore, of opinion that in the ab- 
sence of such a data it could not be con- 
cluded that the regulations urder the 
U. P. Cold. Storage Order had a bearing 
on the availability of agricultural pro- 
duce at a fair price, specially when the 
price at-which the commodity in ques- 
tion-is to be sold to the consumer is not 
sought to be regulated in any manner. 

l 25. The learned Advocate-General 
relied upon a decision of the Supreme 
Court in the case of Messrs. Diwan Sugar 
anid General Mills v. Union of India. re- 


_ ported in AIR 1959 SC 626 wherein, under 


similar provisions of the Essential Com- 
modities Act, the Supreme Court upheld 
the action of the Government aso, ins- 
tead of fixing the retail price for sugar, 
fixed its ex-factory price. The Supreme 
Court held that fixation of ex-factory 
price of sugar, without determining the 
price at. which it should be made avai}- 
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able to consumer, was valid, Learned 
counsel argued that similarly. in this 
case, it was open to the State - Govern- 
ment to fix the maximum limit of storage 
charges for agricultural produce without 
in any. way considering as to what effect 
such charges will have on the price at 
which the produce will be available to a 
consumer and whether such price will or 
will not be a fair price. We are unable 
to accept this submission. In Diwan 
Sugar and General Mills case the learn- 
ed Judges of the Supreme Court observ- 
ed thus-—- - | i 

“The argument under this head is 
two fold. It is said that in the first in- 
stance Section 3 of the Act requires that 
prices for consumer only should be fixed. 
The object of Section 3 is undoubtedly to 
secure essential commodities at fair prices 
for the general public i.e., the consumer. 
It is well known that there are three 
kinds of prices prevalent in the market 
for a commodity like sugar, ex-factory 
price, wholesale price and retail price, It 
is the last that the consumer has to pay. 
It is urged that when Section 3 provides 
for availability of essential commodity at 
fair price to the general public it means 
that the price can only be fixed at the 
stage where the consumer-is the purcha- 
ser, In particular our attention was in- 
vited to clause (c) of Section 3 (2) which 
provides for control of price at which any 
essential commodity may be bought or 
sold. Now there is no doubt that the ob- 
ject of the Act is. to secure essential com- 
modities for the consumer i.e., the gene- 
ral public at fair price; but it does not 
follow from this that this object can only 
be achieved jf retail prices are fixed and 
that there is no other way of achieving 
it. In any case clause (c) of Section 3 (2) 
which speaks specifically of control of 
price is very general in terms. It provides 
for fixation of price at which any essen- 
tial commodity may be bought or sold. 
a orer E . It does not specify the stage 


is control at 
mentioned above. There is no reason to 
cut down the generality of the words 
used in clause (c) so as to make them ap- 
plicable only to the last stage. namely 
retail price. This contention therefore 
that Section 3 only authorises the Cen- 
tral Government to fix the retail price 
ie.. the price for the consumer fails.” 


26. It will thus be seen that the 
real ratio for upholding the fixation :of 
ex-factory price, without fixing the re- 
tail price was that in the opinion of the 
Supreme :Court Section:3 (2) (c) permit- 
ted fixation of price at any of the three 
stages, namely, ex-factory price, whole- 
sale price or retail price. In the opinion of 
the learned: Judges such fixation of price 
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could have an indirect bearing on ri 
availability of: sugar to the consumer als 
at a fair price. But what had weighed 
with them was that there was no reasdn 
to cut down the generality of the wor 
used in clause (c) of Section 3 of the Eb- 
sential Commodities Act so as to make 
them applicable only tc the last stage, i.e., 
the retail price, It should be noted that 
the Order fixed the price of sugar for 
sale at the factory. Here in the instant 
case price of potato hae not been fixed, 

21, Rule 114 of the Defence of 
India Rules is, however, different from 
Section 3 (2) (c). of the Essential Com- 
modities Act. Whereas Section 3. (2) {c) 


enabled the State Government to make 
provision for controling the ‘price [at 
which any essential commodity may __be 
bought or sold. Rule 1.4 enables the con- 
cerned Government to make an order rne- 
garding equitable distr_bution of or avail- 
ability of an article or thing at a fair 
price i.e., its availability at a fair price 
to a consumer. — 


28. Even if, for the sake of argu- 
ment, the submission of the learned Ad- 
vocate-General that fixing maxim 
charges for cold storage has a direct. bear- 
ing on the availability of potato to a cdn- 
sumer at a fair price is accepted, the gb- 
jective of the impugred provision” db- 
viously would be to control the price /or 
rate at which potato may be ultimately 
bought or sold. Sub-rule (4) of Rule 114 
runs thus:— i 
, “Notwithstarding anything contained 
in sub-rules (2) and (3) an order under 
these sub-rules for regulating by licendes, 
permits or otherwise the movement l'or 
transport of any fcod stuffs including edi- 
ble oil seeds and edible oils or for con- 
trolling the price or rates at which any | 
such foodstuff may be bought or sold 
shall not be made by the State Govern- 


ment except wich the prior concurrence 
of the Central Government.” 


29. It cannot be disputed that 
potato is a food stuff and according to = 





argument of the respondents, the storage 
charges have been fixed so as to make it 
available at a price i.e. it may not be sold 
at a price higher thar. what is considered 
to be a fair price. Such an object ob- 
viously. will be to ccntrol the price | or 
tate at which potato may be sold, to con- 
sumer.. Accordingly, the order fixing the 
storage rates could not have been made 
without the prior concurrence of the Cen- 
tral Governmen:z, which in this case has 
not been obtained, Learned: Advocate- 
General argued that since in this case tthe 
price at which potatc may be bought) or 
sold has not been fix2d it cannot be said 
that the provisions were -aimed at.control- 
ling the price at whicn the potato may; ‘be 
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bought or sold within the meaning of 
sub-rule (1). In our opinion the expres- 
Sion controlling the price at which any 
food stuff may be bought or sold does 
not necessarily imply fixing the price at 
which the food stuff should be bought 
or sold. What it means is that the pro- 
vision should be directed towards securing 
that the purchase price or sale price of 
foodstuff does not go above or below a zer- 
tain amout. If the provision is directed to- 
wards achieving the object that potato 
may not be sold above a price which may 
be considered to be a fair price, it is zer- 
tainly directed towards controlling the 
price at which potato may be sold to a 
consumer, Accordingly, the fixation of 
storage charges, which according to the 
learned Advocate-General will have a 
direct bearing on the fair price of potato, 
would be bad because prior concurrence 
of the Central Government had not keen 
obtained, 


30. In case the State Government 
wanted to get space in various cold sto- 
rage available to the growers, for sto- 
rage of potato, at a reasonable rate, ne- 
cessary action could have been taken 
under Rule 154 of the Defence of Ir.dia 
Rules which provides that the compeient 
authority may by order in writing re- 
quire the owner of any warehouse or cold 
storage depot or of any premises capzble 
of being used for ‘storage purposes mot 
being premises used for residential pur- 
poses), to place at his disposal the whole 
or any part of the space or accommoda- 
tion available in such a warehouse or cold 
storage depot or premises and to emrioy 
such space or accommodation for the sto- 
rage of any articles or things specifiec in 
the order: and such an order may require 
the said owner or person to afford such 
facilities and maintenance of such serv-ces 
in respect of the storage of such article or 
things as may be specified, Whenever in 
pursuance of any such Order any srace 
or accommodation in a warehouse or cold 
storage depot or premises is placed at 


the disposal of the competent au- 
thority the owner of such were- 
house, cold storage depot or pre- 


mises shall. be paid therefor at such 
rate as the competent authority may by 
order made in this behalf determine hav- 
ing regard to the usual rates paid for Hke 
space or accommodation during 12 months 
immediately preceding the date of procla- 
mation of emergency. 

31. It will thus be seen that short 
of requisitioning the space in cold storage 
- and taking up the responsibility of pav ng 
reasonable charges as provided in Rale 
154 by the Prescribed Authority for such 
requisitioned space. the object underty- 
storage Order is almost identical to that 
for achieving which an Order under Rule 
154 could be made. In ‘our opinion, in 
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order to achieve the objects wmderlying 
the impugned U. P. Cold Storaze Order, 
the respondents could have more appro- 
priately acted under Rule 154, which they 
have not done in this case. 


32. In view of the aforesaid dis- 
cussion we are of opinion that the im- 
pugned order neither falls within the am- 
bit of the regulations containec in Rule 
114 (2) of the Defence of India Rules, nor 
was the satisfaction cf the State Govern- 
ment recited therein, which was condition 
precedent for making the order. based 
on relevant material. 


33. All these writ petitions, there- 
fore, succeed and are allowed with costs. 
The impugned U. P, Cold Storage Order 
1872 as amended from time to time is 
quashed as being imvalid. 

Petitions allowed. 
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Ram Lal Singh, Appellant v. The 
District fudge, Fatehpur and others.. Res- 
pondents. 

E. F. A. No. 255 of 1973. D/- 5-3-1975. 


(A) U. P. Kshetra Samitis (Election 
of Pramukhs and Up-Pramukhs and Set- 
tlement of Election Disputes) Rules (1962), 
Rules 41 (2), 37 (b) — Abatement of elec- 
tion petition — Death of sucessful peti- 
tioner (respondent in appeal) during pen- 
dency of appeal — If and how far appeal 
must be allowed. (Representation of 
the People Act (1951), Section 112). 


A petition under Rule 37 (b) for dec- 
laring the petitioner duly elected, holding 
the election of the returned candidate 
void is based on. a personal cause of ac- 
tion and it does not survive on the death 
of either the petitioner or the respondent 
irrespective of whether the death takes 
place per.ding the petition or appeal. As 
such when the petitioner succeeds but dies 
during the appeal by the returned candi- 
date, the appeal has to be allowed direct- 
ing the petition to have abated. 

(Paras 4, 18 and 23) 

When the other unsuccessful candi- 
dates had teen impleaded in the petition 
but they had not challenged the election 
of the returned candidate by an election 
petition, such abatement order cannot be 
objected to on the ground that those un- 
successful candidates have a right to con- 
test the appeal. Impleading of unsuccess~ 
ful candidates is not required when a 
declaration is sought under Rute 37 (a) 
(merely for declaring the election of re- 
turned candidate void) but they ere ne- 
cessary if the proceeding is under Rule 37 
(b). They have been given a limited right 
then only. with reference to the. declara- 
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tion sought by the petitioner that he him- 


self or any other candidate has been elect- 
ed. It follows that the election of the 
returned candidate can be challenged only 
by an election petition and not as a res- 
pondent in a petition. The impleaded un- 
successful candidates not having so chal- 
lenged it is clear they can claim no locus 
standi to make such challenge in the ap- 
peal. Under the Representation of the 
People Act (1951), Sec. 112. other non- 
successful candidates could under certain 
circumstance challenge the election. l but 
under Rule 41 which is materially differ- 
ent, they cannot. Case law discussed. 


(Para 21) 
Cases Referred: Chronological Paras 
AIR 1969 SC 1024 = (1969) 3 SCR ie K 


AIR 1968 SC 384 = (1968) 1 SCR 372 4, 8 
AIR 1967 SC 498 = (1964) 3 SCR 590 4,9 
AIR 1967 SC 1124 = (1967) 1 SCR 93 


1964 All LJ 178 . 
7. 17. 18 
1958 SCR.1156 4, 11 
1953 SCR 1028 4. 12 
AIR 1950 Pat 184 = ILR (19493 ay ee 
AIR 1936 PC 93 = 63 Ind App 180 4, 15 
AIR 1934 PC 81 = 61 Ind App 158 4, 14 
ATR 1916 PC 21 = 43 Ind App 192 4, 16 
S. C. Khare, B. N. L. Katiyar and 
V. K. S. Chaudhari. for Appellant; A. N. 
Varma, S. N. Varma, K. M. Dayal and 
B. L. Yadav, for Respondents. l 
JUDGMENT:— This is the appel- 
lant’s application praying that the instant 
election appeal be allowed. the order of 
the District Judge, Fatehpur dated 29th 
September, 1973. be set aside and the 
election petition be directed to have 
abated. In the alternative, it has been 
prayed that in case the aforementioned 
prayed cannot be granted then the name 
of the respondent No. 2 be struck off 
and ‘a note be made that he is dead. This 
application is supported by an` affidavit. 
A counter-aaffiavit has been filed on 
behalf of the respondent No. 4, Shri 
Sukhram, opposing the said application. 
The appellant has filed an affidavit-in-re- 
joinder in opposition to the aforesaid 
counter-affidavit and in support of his 
aforesaid application. 

Brief facts necessary for the 
disposal of the application are these: An 
election took place to elect the Pramukh 
of Kshetra Samiti, Teliyani. District 
Fatehpur and the appellant. Ram Lal 
Singh, was declared to have been elected. 
There were four contesting candidates, in- 
cluding Ram Lal Singh. One of the un- 
successful candidates, Jai Ram -Singh (res- 
pondent No. 2 herein) filed an election 
petition challenging the election’ of Ram 
Lal Singh and in the petition besides Ram 
Lal Singh two other unsuccessful candi- 
dates were also impleaded ‘as opposite 


AIR 1964 All 431 = 


AIR 1958 SC 253 = 
AIR 1953 SC 357 = 
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parties. The said two -ansuccessful candi- 
dates are Balkrishna: Dubey and Sukhram 
who are respondents Nos. 3 and 4 herein. 


In the election petition a declaratibn 
was sought that the election. of the ne- 
turned candidate Ram Lal Singh was vdid - 
and that the petitioner, Jai Ram Sin th. 
had been duly elected the Pramukh. The 
returned candidate cortesteg the petitibu 
but the same was allowed by the Election 
Tribunal and the entice relief sought lin 
the petition was granted ie.. the election 
of the returned candidete. Ram Lal Sin h, 
was declared to be invalid and the pelti- 
tioner, Jai Ram Singh, was declared to be 
duly elected Pramukh It may be stated 
that the petition was allowed “on techhi- 
Ss te and for no fault of respondént 

o. 1.” sO 


3. Against the decision of the 
Election Tribunal the instant appeal was 
filed in this Court. During its pendency 
Jai Ram Singh, respondent No. 2 herein, 
and the petitioner before the fter the 





Tribunal. died on 31-10-1974. After the 
said death the appellant moved the afore- 
Said application and în support of iti I 
have heard Shri V. K. S. 
length. In opposition Sri K. M. Dayal. = 
made his submisSions. 


v: a Sri Chaudhari has doen a 
that the application should succeed lon 
both the two grounds or on either of them 
firstly; because the petitioner, Jai Ram 
Singh, who filed the election petition and 
who died during the pendency of the $p- 
peal, had a -personal cause of action and 
with his death the same- came to an end. 


` In other words, the zause of action has 


stands abated’ and the appeal accordingly 
should be allowed anc it be declared that 
the petition has abated in consequencel of 
the death of the petitioner and. secon ly, 
the election .petition stands abated upon 
the death of the petitioner by virtue of 
Rule 41 (2) of the U. P. Kshetra Samitis 
(Election of Pramukh: and U:p-Pramukhs 
and Settlement of Election Disputes) 
Rules, 1962 which- should be held to | be 
applicable not only to the proceedings be- - 
fore the Election Tribunal but also to the 
appellate stage on the ground that an aAp-. 
peal is a continuation of the proceedings 
before: the Election Tribunal. Learned 
counsel’s contention żs that it makes lno 
difference whether the death of the peti- 
tioner occurs at the trial stage or at the 
stage of the appeal. He has placed reli- 
ance on ‘the following cases: Í 
Sheodan Singh v. Mohan Lal, (AIR 
1969 SC 1024): Collector Varanasi v. Gauri 


not survived and, therefore. the rainy 


- Shanker, (AIR 1968 SC 384): Subodh] v. 


Ajit -Kumar. (AIR 1957 SC 498): Giria- 
nandini v. Bijendra, (AIR 1967 SC 1124): 
Syedna Taher v, Stat2 of Bombay. (AIR - 
1958 SC 253): N. S. Thread Co. v. James 
Chadwick and Bros., (AIR 1953 SC i 


Chaudhari|at . 


~ 
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(AIR 1950 Pat 184): Maung :Ba Thaw v. 
Ma Pin, (AIR 1934 PC 81); Hem Singa v. 
` Basant Das. (AIR 1936 PC’ 93): Secrezary 


of State v. Rama Rao. {AIR 1916 PC 21). _ 


en Shri K. M. Dayal, learned tcun- 
“sel for the respondents, has not dispated 
that if the death had taken place duzing 
the pendency of the election petition be- 
fore the Election Tribunal then in view 
of Rule 41 (2) the election petition 
would have abated upon the death of the 
sole petitioner, Jai Ram Singh. He, how- 
ever, contends that after the petition was 
allowed by the Tribunal and the eleczion 
of the returned candidate (the appelant 
before me) was set aside then the said 
order took immediate effect from the cate 
of the order as laid down in rule 46 of 
the aforesaid Rules and the death of the 
petitioner during the pendency of ‘the 
appeal will not cause abatement of the 
petition and the appeal cannot be auto- 
matically allowed on the ground that the 
petitioner-respondent is dead during the 
pendency of the appeal. 


6. Mr. Dayal’s basic contentior is 
that under the U. P. Kshetra Samiti and 
Zila Parishad Adhiniyam, 1961, there are 
three clear and distinct stages, namely (1) 
the election to the office in question (2) 
Election Petition before the Judge and 
(3) appeals to the High Court against ihe 
order made by the Judge in the election 
petition. He contends that the three 
stages are absolutely unrelated and it 
would be wrong to treat the appeal as a 
continuation of the proceedings before zhe 
Election Tribunal. 

Te The learned counsel contends 
that his contention: that the appeal is not 
a continuation of the proceedings before 
the Election Tribunal is sustained by zhe 
fact that in the. appeal there is a provi- 
sion for the deposit of Rs. 500/- as seeu- 
rity and r 
Court below amounting to Rs. 250/- is not 
considered to be of any avail when the 
matter travels to the appellate stage. 
Counsel's contention is that many quasi- 
judicial orders are passed during the ccn- 
duct of the elections, e.g.. Returning OÑ- 
cer decides about nomination and many 
other matters are similarly decided tut 
despite the nature of such decision, the 
Election Petition before the Election Tri- 
bunal is not deemed to be a continuation 
of the proceedings relating to the conduct 
of the election. 


Similarly, his contention is that. the 
proceedings in the appeal are not deemad 
to. be in continuation of the proceedings 
before the Election Tribunal. Counsel, 
therefore, submitted that the contingen- 
cies provided. for in Rule 41 are merely 
applicable to the stage of the proceedings 
before the Election Tribunal and the seid 
provisions. have.no applicability. when tre 
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the security deposited in the- 
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matter goes to the appellate stage. In the 
alternative, he has contended that once 
the petitioner is declared elected by the 
Election Tribunal, then he is in the posi- 
tion of a respondent in the appeal and, 
therefore, his death will not attract the 
provisions of Rule 41 (2). 


Regarding the applicability of Order 
22. Civil Procedure Code to the instant 
proceedings, Mr. Dayal contends that his 
submissions are two-fold; Firstly. that 
Order 22 is not applicable to these pro- 
ceednigs and, in the alternative, if it does 
apply. then by virtue of the provisions 
contained in Order 22, Rule 11, Civil Pro- 
cedure Code the appellant shall be deem- 
ed to be in the position of the petitioner. 
Learned counsel contends that Section 
107, Civil Procedure Code which enables 
the appellate court to exercise all the 
powers of the trial court is not applicable 
to the instant proceedings and, therefore, 
the Appellate Court cannot be deemed to 
have the powers which are exercisable by 
the Election Tribunal. He also empha- 
sises that powers under Section 97, Civil 
Procedure Code are wide and comprehen- 
sive. Counsel places reliance on Amar 
Nath v. Ashta Bhuja Prasad, (AIR 1964 
All 431). 


: 7-A. In AIR 1969 SC 1024 (supra) 
it was laid down in head note (B):— 


“An election petition alleging corrupt 
practices etc., against the respondent does 
not abate or become infructuous on the 
dissolution of the assembly as per the 
President’s Proclamation under Article 
356 (1) of the Constitution. 


In an election petition. the contest is 
really between the constituency on the 
one side and the person or persons com- 
plained of on the other, Once the ma- 
chinery of the Act is moved by a candi- 
date or an elector, the carriage of the 
case does not entirely rest with the peti- 
tioner. The reason for the elaborate pro- 
visions is to ensure to the extent possible 
that the persons who offend the election 
law are not allowed to avoid the conse- 
quences of their misdeeds. 


The law relating to withdrawal and 
abatement of election petition is exhaus- 
tively dealt with in Chapter IV of Part VI 
of the Act. In deciding whether a peti- 
tion has abated or not the Court cannot 
travel outside the provisions contained in 
that Chapter. There is no provision pro- 
viding for the dropping of an election 
petition for any reason other than those 
mentioned therein. The Act does not 
provide for the abatement of an election 


‘petition either when the returned candi- 


date whose election is challenged resigns 
or when the assembly is dissolved. 
the law relating to abatement and with- 
drawal is exhaustively dealt with in the 
Act itself no reliance can be placed on 
the provisions of the Civil Procedure Code 
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nor is- there any provision in the Civil 
Procedure Code under which the election 
petition ean be held to have abated.” 

8. In AIR 1968 SC 384 (Supra) it 
has been. laid down as under:— E 

“Neither the Act nor the rules fram- 
ed thereunder prescribe any special pro- 
cedure -for the disposal of appeals under 
Section 19 (1) (. Appeals under that 
provision have to be disposed of just in 
the same manner as other appeals to the 
High .Court. Obviously after. the appeal 
has reached the High Court it has to be 
determined according to the rules of prac- 
tice and procedure of that Court. The 
rule is well settled that when a statute 
. directs that an appeal shall le to a court 
already established then that appeal must 
be regulated by the practice and proce- 
dure of that Court. 

It may be noted that the appeal pro- 
vided in Section 19 (1) (f) is an appeal to 
the High Court and not to any Judge of 
the High Court. Broadly speaking, Court 
is a place where justice is judicially ad- 
ministered 

. The fact that the arbitrator .appoint- 
ed under Section 19 (1) (f) is either a de- 
signated person or a tribunal does not in 
any way bear on the question whether the 
‘High Court’ referred to under Section 19 
(1) (f) is a court or not. Our statutes are 
full of instances where appeals or revi- 
Sions to courts are provided as against 
the decisions of designated persons and 

. tribunals.” l } 

. 9. In AIR 1967 SC 498 (Supra) it 
` was held as under: ' 


“that a pending appeal is a continua- 


' tion of the suit out of which it arises. In 


other words, the suit is pending on an- 
peal.” 


- EO. In AIR 1967 SC 1124 (Supra) it 
wes held as under:— 


“A claim for rendition of account is 
not a personal claim. It is not _extin- 
guished because the party who claims an 
account or the party who is called upon 
to account dies, The maxim “actio per- 
sonalis moritur cum persona” a personal 
action dies with the person, has a limited 
application. It operates in a limited class 
of actions ex delicto such as actions for 
damages, for defamation, assault or other 
personal injuries not- causing the death of 
= the party, and: in other actions where after 

the death of the party the relief granted 
could not be enjoyed or granting it would 
be nugatory. An action for account is not 
an action for damages or ex delicto, and 
does not fall within the enumerated clas- 
ses. Nor is it such that the relief claim- 
ed being personal could not be enjoyed 
after death, or granting it would be nuga- 
tory. Death of the person liable to ren- 
der an account for property received by 
him does ‘not. therefore. affect the liabi- 
lity of his estate.” Pg 


~ 


+ 


AER. 


11. “In AIR 1953 SC 253 (supra) it 
was held as vnder— ` 

“The question is whether in the 
events which have happened, the appeal 
can proceed. We are of opinion that it 
cannot. It should be remembered in this . 
connection that no decree had been pass- 
ed-in the suit, Only a finding has been 
given on a preliminary point. and it is 
that finding that has been the subject of 


‘appeal to the High Court of Bombay hnd 


thereafter to this Court. There are other 
issues still to be tried and the action is > 
thus undetermined. Now, the claim with 
which the plaintiff came to Court was 
that he was wrongly excommunicated, 
and that was an action personal to him. 
Cn the principle, “actio personalis mori-- 
tur cum persona’ when he died, the {suit 
should abate. As a matter of fact. 
legal representative applied to be brought 
on record, but the application was (not 
pressed. The result is that the suiti has -- 
abated. This would ordinarily entail! the 

dismissal of this appeal.” z - 

12. In AIR 1953 SC 357 (Supra) it 
was held as under:— 

“Ordinarily after an appeal reaches 
the High Court, it has to be determined 
according to the rules of practice land: 
procedure of that Court and in accordance. 
with the provisions of the Charter under 
which that Court it constituted and which 
confers on it power In respect to the ` 
method and manner of exercising ‘that 
jurisdiction. Thus. Section 76, Trade 
Marks Act. confers a right of appeal to 
the High Court and says nothing more 
about it. That being so, the High Court 
being seized as such of the appellate ju- 
risdiction conferred by Section 76 itl has 
to exercise that jurisdiction in the same 
manner as it exercises jts other appellate 
jurisdiction and when such jurisdictidn is 
exercised by a single Judge. his judg- 
ment becomes subject to appeal under 
Clause 15 of the Letters Patent. ‘there be- 
ing nothing to the contrary in the Trade - 
Marks Act.” ~ i 


13. In AIR 1950 Pat 184 (supra) it 
was held as under:—— l 

“If a plaintiff is suing to establish his 
right to a certain property in his own 
rights and not by virtue of his o ce, 
certainly the cause of action for the suit 
will survive. and his legal represent itive 
can continue the suit on the death ofi the 
original plaintif, either during the pen- 
dency of the suit or of the appeal. But 
where’ the plaintiff’s suit is primarily, to 
establish his personal right to an office 
which would entitle him to possession of 
the property, on his death, either during 
the pendency of the suit or during| the 
pendency of the appeal, the right to! sue 
would not survive. and the suit will there- 
fore, abate. The principle is well ésta~ 
blished that the substituted Party | can 
only prosecute the cause of action aS ori~ 
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ginally framed in the suit. and. if it be- 
comes necessary materially to alter the 
pleadings it becomes manifest that the 
original cause of action is being suksti- 


tuted for another cause of action which ` 


could very well form the subject-mazter 
of. a separate suit. In such a case, there- 
. fore., it is a new suit which has to be 
tried. 


A dispute amongst three chelas as 
regards succession to the shebaitchip was 
settled by an ekrarnama according to 
which the three chelas were to succeed 
one after another as shetait and acter 
them worthy bairagi of Brahmin descent 
was to be selected by the lecality and the 
Sadhus of neighbourhood. It was also 
agreed that those three persons would not 
nominate their successors, When the _ast 
of the aforesaid three chelas became she- 
bait and applied for mutation his applica- 
tion was opposed by the defendant. “he 
land registration case ended in favour of 
- the defendant who then dispossessed the 
former from the office of the shebaitship. 
Plaintiff therefore brought a suit for dec- 
laration according to the terms of the 2k- 
rarnama that he was a shebait, the defen- 
dant was a trespasser and for possession 
of property and mesne profits. The trial 
court decreed the suit holding the plaintiff 
as shebait and defendant in wrongful pos- 
session. During the pendency of appeal by 
the defendant the plaintiff died and his 
chela applied for substitution in his place: 


Held that the plaintiff's right relazed 
to his personal rights as a shebait, The 
original plaintiff had based his cause of 
action on the ekrarnama which had en- 
joined upon the plaintiff not to nominate 
his successor, The person sought to be 
substituted jn his place could succeed 
only by virtue of the appointment by 
` election or selection according to the cus- 
tom of the locality. If the Chela were to 
be substituted in place of the deceasec a 
number of questions would arise for de- 
cision and plaint would have fo be 
amended substantially giving rise to the 
defendant’s right of amendment of nis 
pleadings, Thus new issues would be 
raised necessitating a fresh trial which 
was not contemplated by the provisicns 
of Order 22. Thus on the death of fhe 
plaintiff the suit became infructuous and 
the chela could not be substituted in 
place of the. deceased plaintiff.” 


14. In AIR 1934 PC 81 (supra) it 
was held as-under:— 

“when a right of appeal is given to 
one of the ordinary courts of the country, 
the procedure, orders and decress of that 
Court will be governed by the ordinary 
rules of the Civil Procedure Code. An 
appeal to the Privy Council is. therefore, 
raaintainable from the decision of tne 
High Court under Section 75 from tae 
order of the District Judge under Section 
4," : l 
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15. In AIR 1936 PC 93 (supra) it 
was held as under:— 

“The provision in the Gurdwara Act 
that-appeals from the tribunal are to be 
heard by a Division Court and not by a 
Single J udge does not indicate that the 
High Court in dealing with such matters 
would be exercising a special jurisdiction. 
The provisions of the Civil Procedure 
Code with reference to appeals to His Ma- 
jesty apply to decrees of the High Court 
made under Section 34 and hence a right 
of appeal to the Privy Council from such 
decree exists:” 

16. In AIR 1916 PC 21 (supra) it 
was held as under:— 

“Where an appeal was preferred to 
the District Court against the decision of 
the Forest Settlement Officer under Sec- 
tion 10 (2), the District Court is appealed 


. to as one of the ordinary Courts of the 


country, with regard to whose procedure, 
orders and decrees, the ordinary rules of 
the Civil Procedure Code apply.” 


17. In AIR 1964 All 431 (supra) it 
was held as under:— 

“An application by the appellant, 
who was the applicant under Section 81, 
on the death of the sole respondent ask- 
ing the Court to exercise its powers 
under Section 116 and publish a notice in 
the Gazette that the sole respondent is 
dead and there is no other respondent op- 
posing the petition. in order to enable any 
other person interested to get himself 
substituted in the place of the deceased 
respondert, does not lie under Section 
116-A or any other provision of the Act. 


Section 116 does not apply to ap- 
peals. Section 116 bears the title “Abate- 
ment or Substitution on death of respon- 
dent” and provides for the situation creat- 
ed by the death of the sole respondent. 
As the statute stands it seems that the 
intention is that the provisions about with. 
drawal and abatement would apply to 
petition only when it is either before the 
Commission or the tribunal and not to an 
appeal filed in the Court against the 
order of tribunal. 

On the other hand the Court must 
decide such application under the provi- 
sions of Order 22 of the Civil P. C. in 
view of Section 116-A (2) of the Act. But 
the underlying assumption in all the rules 
under Order 22 is that the right to sue ` 
must have survived after death. It fol- 
lows that if the right to sue itself does 
not survive the death of the deceased res- 
pondent, there can be no substitution and 
no continuation of. the dispute. The ap- 
pellant had a right under Section 81 of 
the Act to ask the tribunal to set aside 
the election of the respondent but on the 
death of the sole. respondent that right 
did not survive against any other person. 
Hence the Court has no power to make a 
notification under Section 116 or to allow 


a third person to serene the petition.” 
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18. In my view. the appellant is 
entitled to succeed on the first contention 
raised by Shri V. K. S. Chaudhari and, 
therefore, it is not necessary to examine 
this other contentions, There can be no 
denying the fact that the relief which is 
sought in the election petition is based on 
a personal cause of action and it does not 
survive either on the death of the peti- 
tioner or of the respondent, The Division 
Bench decision of our Court in AIR 1964 
All 431 has clearly laid down to the said 
effect. In the instant case when the res- 
pondent No. 2. Jai Ram Singh, died the 
cause of action did not survive and in- 
deed it has not been contended by the 
learned counsel for the respondents that 
on the death of the respondent No. 2 any 
heir or legal representative of the deceas- 
ed needed to be brought on record. Ob- 
viously the heirs and legal representatives 
of Jai Ram Singh have got nothing to do 
with the dispute which Jai Ram Singh 
was carrying on with the returned candi- 
date as a result of the lection for the 
office in question. 


In my view, whether the death oc- 
curs during the pendency of the petition 
or at the appellate stage will make no 
difference in an election case. The Divi- 
sion Bench case reported in AIR 1950 Pat 
184 (Supra) undoubtedly supports the 
contention of Shri Chaudhari. It should 
be seen that in the said case the death of 
the plaintiff occurred during the pendency 
of the appeal and it should also be appre- 
ciated that the plaintiff dike the peti- 
tioner in the instant case) had succeeded 
in the trial court and a decree had been 
passed in his favour, Yet when he died 
it was held that as he was suing to esta- 
blish his personal right to an office, there- 
fore, on his death “either during the 
pendency of the suit or during the 
pendency of the appeal the right to sue 
could not survive and the suit will, there- 
fore. abate’. In the said case the defen- 
dant’s appeal was, therefore. allowed and 
the judgment and the decree passed by 
the trial court was discharged. 


19. It should be emphasised that 
the scheme under the Representation of 
the People Act, 1951 is materially differ- 
ent from the one under the enactment 
with which we. are concerned here, A 
comparison between Section 112 of the 
Representation of the People Act, 1951 
and Rule 41 of the U. P. Kshetra Samitis 
(Election of Pramukhs and Up-Pramukhs 
and Settlement of Election Disputes) 
Rules. 1962 is instructive, The said pro- 
visions are reproduced below:— 


112, Abatement of election peti- 
tions. —— (1) An election petition shall 
abate only on the death of a sole peti- 
tioner or of the survivor of several peti- 
tioners, 
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(2) Where ar elcction petition abates 
under sub-section (1) the High Court 
Shall cause the fact to be published lin 
such manner as it mav deem fit. 

(3) Any person, who might himself 
have been a petitioner may. within four- 
tzen days of such publication, apply lto 
be substituted as pet:tioner and upon 
compliance with the conditions, if any, as 
to security. shall be entitled to be so sub- 
stituted and to continue the proceedings 
upon such terms as the High Court may 
deem fit,” 

“41. Abatement cf petitions, — (1) 
An election petition claiming a declara- 
tlon mentioned in clause (a) of Rule |37 
shall abate upon the death of the return- 
ed candidate, 

(2) An election petit:on shall abate upon 
the ceath of the sole petitioner or all the 
petitioners. 

(3) If any election petition claims the 
declaration mentioned in clause (b) | of 
Rule 37 and the returned candidate dies, 


the Judge shall cause notice of such event 


to be published in the Gazette and thete- 
upon any person who might have been a 
petitioner. may within fourteen days| of 
the publication apply to be substituted 
in place of the returnac candidate to op- 
pose the petitior and shall be entitled] to 
continue the proceedings upon such terms 
as the Judge may think fit” | 


20. It is obvinus that there are 
material differences between the afore- 
Said provisions :n the said two endct~ 
ments. Under the Representation of the 
People Act even on the d2ath of the sole 
petitioner a right has been given to a per- 
con who might himself have been a peti- 
tioner to apply within 14 days of the pub- 
lication under Section 112 (2) to be stth- 
stituted as petitioner This is not | so 
under the aforesaid Rule 41. The only 
contingency when a person can apply; to 
be substituted in an election petition 
arises when the returned candidate dies. 
No provision is. however, made for any 
substitution when the sole petitioner dies. 
This basic difference between the two 
enactments shovys that the legislative lin- 
tent underlying the rules framed under 
the U, P. Kshetra Samitis and Zila Pari- 
Shads Adhiniyam. 1961, materially differs 
from such intertion underlying the Re- 
presentation of the People Act. 1951. | 


21. Shri Dayal has contended that 
the respondents on record, namely, res- 
pondents Nos. 3 and 4 have a right to con- 
test the appeal ard. therefore. the appeal 
cannot be automatically allowed on [the 
death of the respondent No. 2. I cannotilac- 
cept this contertion. The said two res- 
pondents were the two unsuccessful can- 
didates in the election, However, they 
did not file any petition to challenge | the 
election of the returned candidate. Rules 
36 and 37 of the said Rules are reproduc- 
ed below:— 
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"36. Form, ete.. of petition. — (D An 
election petition shall specify the ground 
or grounds on which the election of the 
returned candidate is questioned and shall 
contain a summary of the circumstances 
alleged to justify the election being ques- 
tioned on such ground, 


(2) The person whose election is 
questioned and where the petitioner 
claims that any other candidate shal be 
declared elected in the place of such per- 
son, every unsuccessful candidate shall 
be made a respondent to the petition.” 


“37. Relief that may be claimed by 
the petitioner. — A petitioner may claim 
either of the following declarations— 

(a) that the election of the returned 
candidate -is void: 

(b) that the election of the returned 
candidate is void and that he himself or 
any other candidate has been duly elect- 
ed.” 


It is obvious that the unsuccessful 
candidates need to be impleaded only 
when a declaration is sought under rule 
37 (b) otherwise they need not be im- 
pleaded in the election petition. In cther 
words, if a petitioner merely seeks a 
declaration that the election of the re- 
turned candidate is void he has to im- 
plead only the returned candidate and 
not the other unsuccessful candidate. 
This clearly goes to show that the elec- 
tion of the returned candidate must be 
challenged by an election petition ard it 
is not possible or open to challenge such 
election as a respondent in a petizion. 
The limited right which has been granted 
to the unsuccessful candidates impleaded 
as respondents in an election petitior is 
with reference to the declaration wnich 
is sought by the petitioner that he him- 
self or any other candidate has been duly 
elected. It is obvious that this right has 
been given to the unsuccessful candidate 
because he may contend that not the peti- 
tioner but the respondent should be Jec- 
lared to be elected. 


In the instant case, the respondents 
Nos. 3 and 4 were impleaded because they 
were the other unsuccessful candidates 
and because the petitioner was seekirg a 
declaration under Rule 37 (bì) of the 
aforesaid Rules. In respect of such dec- 
laration they had a locus standi but no 
such locus standi can be claimed by them 
with reference to the election of the re- 
turned candidate which they themse ves 
did not challenge by filing any elec-ion 
petition. 

: 22, I have not found it necessary 

to decide any of the other interesting 
questions which were raised at the Bar 
touching upon the applicability of the 
Civil Procedure Code to the instant tro- 
ceeding because, in my opinion. it is not 
necessary to do So. 
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i Bas In the result, the application 
is allowed, The appeal succeeds and the 
order of the, Election Tribunal dated 29th 
September, 1973, is discharged and the 
election petition is directed to have abated 
in consequence of the death of the res- 
pondent No. 2. There will be no order as 
to costs, 
i Appeal allowed., 
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Smt. Imaman, Appellant v. Union of 
India, Respondent. 

Second Appeal No. 264 of 1970, D/- 
7-8-1975 ,* 

(A) Tort — Negligence — Defence of 
contributory negligence could not be a bar 


. to an action in Tort. 


A goods train was running at a high 
speed exceeding permissible limit. The 
deceased a person who had purchased a 
ticket was knocked down by the train 
while crossing the track as there was no 
over-bridge. He had to catch the train 
which had almost arrived. The driver of 
the train did not employ due care, eau- 
tion and skill while driving it at a high 
speed and the railway staff did not issue 
any warning of approaching train. No 
plea was raised by the railway that the 
deceased appeared suddenly before the 
E and So accident could not be avert- 
ed, 


Held. that the deceased was not negli- 
gent. A man bound to catch another 
train was likely to be inattentive to the 
audibility of sound of approaching train. 
The train which the deceased had to 
catch had almost arrived: if he had heard 
the noise of the train he would never have 
risked his life by dashing against it. On 
the other hand the railway itself was neg- 
ligent as the driver of the train did not 
employ due care, caution and skill while 
driving it at a high speed and the rail- 


-. way staff did not issue any warning of 


approaching train. And a plea of con- 
tributory negligence was more appro- 


_priately concerned with the quantum of 


damages and could not be a bar 
action in tort. 


to an 
(Case law discussed.) 
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K. P.. Singh, for Appellant; Gur Pra- 
tap Singh, for Respondent: 


JUDGMENT:— This is a plaintiff's 
appeal arising out of a suit for recovery of 
Rs, 10,000/- by way of damages for an ac- 
cident which the plaintiff’s husband suf- 
- fered at railway station Katoghan on the 
Northern Railway. - The plaintiff’s hus- 
band was knocked down by a goods train 
on 10-5-1966 on that station. 


2. The plaintiffs case was that Sri 
Babu Lal alias Babu Khan, the plaintiff's 
husband, had to go to Khaga by a passen- 
ger train on 10-5-1966 in the morning. 
The train was about to arrive at 8 a.m. 
He went shortly before that time and 
purchased ticket No. 19375 for Khaga. It 
is admitted by the defendant-respondent 
that there was no over-bridge at the 
Katoghan railway station for platform 
No. 3 where the passenger train was to 
arrive, and passengers ‘used to cross the 
' railway lines jin order tò reach that plat- 
form. Babu Khan having purchased the 
ticket went to platform No. 3 on the an- 
nouncement that the train was arriving. 
The platforms of this station are not high 
according to the statement of P., W. 1. 
They are only 6” to 9” high. As soon as 
the plaintiff’s husband walked down the 
platform No 1 he was knocked down by 
a goods train which was coming at a high 


speed. Both the courts below have held. 


that the goods train was running ata 
speed. of 45 miles per hour, the permis- 
sible speed being only 35 miles per hour. 
Babu Khan died as a result of the acci- 
dent. His wife. the plaintiff-appellant filed 
the suit claiming Rs. 10,000/- by way of 
damages against the railway administra- 
tion. 

3. The defence delivered was that 
Babu Khan was a trespasser having no 


railway ticket and hencé having no right © 


` to cross the railway lines. It was fur- 
ther pleaded that the railway administra- 
tion was not required or bound to con- 
struct an over-bridge for the railway tra- 
ffic and that the deceased contributed to 
the accident by his own negligence, There 
was, however. no plea that he appeared 
suddenly before the train and the driver 
could not avert the accident. The two 
- main defences thus raised were that the 
deceased was a. trespasser on the railway 
‘lines and that he was guilty of contribu- 
tory negligence. The claim accordingly 
was-.not sustainable and the amount claim- 
ed in any view was excessive. 

4. The trial court decreed the suit 
Br the: amount claimed on the finding 
that the deceased wasa bona fide pas- 
senger for Khaga having’ purchased ticket 
No. 19375, that he was passing through 


of India (Gopi Nath J.) 
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the railway track only because thëre a ` 
no over-bridge provided for going to 
platform No. 3: thus ha was not a tr 
passer but a licensee: that the goods train 
was passing at a high speed of 45 miles 
per hour, which was in excess of the pe 
missible speed; that neither the Driver 
Save any whistle. nor did the station staff 
zive any warning. There was thus negli- 
gence on the part of the railway and it 
was responsible for the accident. 


5. On appeal ky the defendant, 
the Union of India, the court below re- i 
versed the decree on the findings: that 
though the deceased was a bona fide pas- 
senger holding ticket’ No. 19375. he we 
negligent in crossing the railway lines, 
and if he had taken proper. care of himself 
the accident would have been avoided. 
The learned Judge held “that though the 
goods train was running at a high speed 
or 45 miles per hour and beyond the per- 
missible limit, the aczident could have 
been averted if the deceased had taken 
care to look to either side of the Railway 
track and listened to the noise produc i 
by the incoming train. Learned Judge 
observed that it was common knowledge 
that goods trains driven by diesel one 
make considerable noise and give su 
clent warning by their running. In this 
context he further observed that one of 
the witnesses produced on behalf of the 
Department stated that the goods train 
arrived at Katoghan railway station 
sounding a whistle. The plaintiff's it- 
nesses denied this fact. The driver of the 
goods train was not examined. He could 
have been the best witness to testify ito 
the fact whether he sounded a whistle pr 
took any precaution to avoid the accident. 
The ‘learned Judge, however. held that 
the deceased was negligent in crossing the 
railway lines without taking proper pre- 
cautions, and the defendant could not be 
held liable for the accident. He further 
held that the damages claimed were e; 
cessive and if the claim lay. the reaso' 
able amount would be a sum of Rs. 5,40 J- 
on the basis of the eerning capacity lof 
the deceased at the rate of Rs. 75/- 
month. he being 60 at the time of 
death and his spån of life in the nor al 
course being only six years more. 


6. Agegrieved, the plaintiff has fil- 
ed this appeal. and it has been contend- 
ed on her behalf that the negligence was 
on the part of the goods train driver. He 
was driving the train at a speed of 45 
miles per hour, much in excess of the 
permissible limit, and the deceased being 
a bona fide passenger zrossed the railv jay 


_ lines in order to reach platform No. 3 but 


was crushed on. account of the negligence 
and carelessness of the driver of that 
train, o 
7. The deceased was in a position 
of a licensee or an invitee on the aa 


_ X 
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„and the accident occurred on accourt of 


` the high speed of the goods train. In 
Daly v. Liverpool Corporation. 1929 (2) 
All ER 142 it was held that the driver of 
an omnibus has a duty to exercise meti- 
culous and high standard of care and 
skill while driving a vehicle at a high 

peed, 
at a speea higher than the one per- 
missible, some degree of rashness is 
attributable to the driver. See Swarralata 
Earua v. Union of India (AIR 1963 Assam, 
117). The Railway is further bound to 
five a warning of an approaching 
‘The station staff did not appear to have 
piven a warning. The driver of the train 
has not been examined, In Swarmatala 
arua’s case {supra} it was held that 
i warning amounts’ to 


















As to the audibility of the sound cf an 
approaching train it was held in Union of 
India v, Supriya Ghosh, (AIR 197% Pat 


train js likely to be inattentive to it, his 
attention being focussed to the catching 
of another train. In the instant case the 
train which the deceased had to catck had 
almost arrived. If the deceased had keard 
thé noise of the goods train he would 
never have risked his life by dashing 
against it. No plea was raised in the 
written-statement that the driver had 
taken all care and precaution to aver: the 
accident but could not do so on account 
of the sudden appearance of the deceased 
or his dashing against the train. The 
Driver would have been the best person 
to testify to these facts. 


8. Both the courts below have held 
that the goods train was running et a 
' speed higher than the permissible one It 
further appears that the care and skill 
needed at such a speed was not employed 
by the driver, There was thus nəgli- 
gence on the part of the railway and the 
accident was caused due to their fault. 
The defence was of contributory negli- 
gence and it was suggested that by cross- 
ing the railway lines when a train was 


approaching the deceased undertook a 
risk, That however did not mean 
that he was undertaking a risk 


of the negligence of the driver. A 
plea of contributory negligence is more 
appropriately concerned with the quantum 
of damages. It is no bar to an action in 
Tort. In Salter v. Clay Cross Co. Ltd., 
(1956) 2 All ER 625 a lady was struck by 
a train while walking through a turnel. 
It was found that she was a licensee on 
the track and the Driver of the train was 
negligent. The court of appeal held that 
the defence of volenti non fit injuria was 
not available and-if the lady was gtilty 
of contributory negligence, it was a mat- 
ter concerning the quantum of damages, 
Learned counsel for the appellant urged 
on the ‘basiss of Union of India v. 


Imaman v. Union af India (Gopi Nath J.) 


If a vehicle or a train is driven’ 
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Supriya Ghosh, (AIR 1973 Pat 129) (surra) 
that if ari invitee crosses the railway lines 
and meets with an accident while doing 
so he cannot be held guilty of contribu- 
tory negligence. The principle though 
depending upon mutual fault and respon- 
sibility and comparative care and cau- 
tion required of respective parties, ~ dees 
not need any elaborate discussion as in 
this case the accident seems te havé oc- 
curred mainly due to the negligence of 
the railways, the driver not exercising the 
due care, caution and skill and the staff 
not issuing any warning. 


3. _ Learned counsel for the respon- 
dent invited my attention to B. N. Rly. 
Co. Ltd. v. Tara Prasad Maity, (AIR 1928 
Cal 504). J. D. Haywood v, F. M. Huggins, 
(AIR 1837 Sind 118) and Ismail Haji Nana 
Mafat v. B. B. and C. I. Riy.. (AIR 1932 
Bom 452) and urged that the Railway is 
not responsible for an accident to a tres- 
passer who is not careful about himself 
and is guilty of contributory negligence. 
The instant was not a case sf trespasser. 
The deceased was a bona fide passenger 
holding a ticket for Khaga from Katoghan 
He was a licensee or an invitee on the 
railway tracks and his negligence has also 
not been established. The cases cited on 
behalf of the respondent are thus distin- 
guishable, Learned counsel then invited 
my attention to some eases on Section 
304-A, Indian Penal Code. He referred 
to Mahadeo Hari v. The State -of Maha- 
rashtra, (AIR 1972 SC 221) where a pe- 
destrain suddenly crossing a road met 
with an accident with a vehicle driven 
slowly and on the correct side of the 
road, The driver was not held guilty of 
negligence. The case is wholly distin- 
guishable on facts. besides being one under 
Section 304-A, Indian Penal Code. It is. 
not the case of the defendent that the 


` deceased appeared suddenly and the acci- 


dent could not be averted. The relevant 
paragraphs of the written statement to 
which my attention was invited by the 
learned counsel for the respondent were 
paragraphs 3 and 5 of the written-state- 
ment. They, so far as material, read: 


“Para. 3).2sscsseesas The maximum per- 
missible speed of goods train is 40 miles 
per hour end booked speed is thirty five 
miles per hour, The passengers have to 
take precaution while crossing tracks.” 


Para D eaire Noise of engine and 
moving vehicles as well as the loud 
whistle of an approaching train is warn- 
ing by itself and the passenger should not 
have been negligent in attending to it.” 

None of them make any suggestion 
about the deceased appearing suddenly 
before the engine. Learned counsel then 
relied on Mrs. Shakila Khadar v. Nau- 


sher Gama. (AIR 1975 SC 1324). In that 


case the High Court had set aside the 
conviction of the first respondent of of- 
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fences under Sections 304-A, 337, 338 and 
427, Indian Penal Code passed by the City 
Magistrate and confirmed on appeal by 
the Sessions Judge. The acquittal was re- 
versed by the Supreme Court and the 
conviction upheld on the finding that the 
accused was guilty of rash and negligent 
driving. he being on the wrong side of the 
road and trying to overtake another vehi- 
ele. In that connection their Lordships 
laid down some tests regarding rash ‘and 
negligent driving of cars. The case is not 
helpful to the respondent. 


10. The plaintiff, for the reasons 
discussed above was entitled to damages 
for the death caused to her husband. by 
the accident. 


11. As regards the quantum, the 
court below after calculation fixed it at 
Rs. 5,400/-. The deceased was 60 years of 
age at the time of his death. His month- 
ly income was found Rs, 75/- and his fur- 
ther span of life another 6 years, Neither 
side has seriously challenged the findings 
or questioned the assessment, It is, 
therefore, unnecessary to re-assess the 
quantum of damages. I accordingly hold 
that the plaintiff was entitled to a sum 
of Rs. 5,400/- by way of damages. 


12. The appeal accordingly suc- 
ceeds and is allowed. The decree of the 
court below is set aside and the suit for 
damages is decreed for a sum of Rupees 


5,400/-. In the circumstances of the case 
I direct the parties to bear their own 
costs. 


_ Appeal allowed, 
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SATISH CHANDRA, J. 
Official Liquidator, Petitioner v. Swa- 
rup Cold Storage. Respondent. 


Company Petn. No. 10 of 1971, D/- 
5-8-1975. 


(A) Contract Act (1872), Section 221 


— Partnership agreement between indivi- 
dual and company —- Partner in posses- 
sion of assets of company by virtue of 
agreement — Company subsequently in 
liquidation — Partner whether entitled to 
invoke Hen under Section 221. 


In the present case, the partner of a 
firm was in possession of assets of the 
company (another partner) by virtue of 
an agreement between them. The com- 
pany subsequently went into liquidation. 


Held. the partner was not entitled to 
invoke the lien under Section 221 of the 
Contract Act over the assets of the com- 
pany (in liquidation) on the ground that 
money due to him under the agreement 
was not paid up. 


_JS/KS/D848/75/MBR 
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The lien. if any, created by a contract 
between a principal and his agent men- 
tioned in Section 221 is enforceable be- 
tween the parties to the agreement. In 
the first place, after the compulsory wird- 
ing up, the Company (in liquidation) met 
witn a civil death. The Official Liquida- 
tor is not a representative of the Com- 
pany (in liquidation) for purposes of Sec- 
tion 221. There was hence no occasion to 
enforce the lien as against the Official 
Liquidator, Futhermore, Section 221. in 
so far as one may seek to bring the Offi- 
cial Liquidator within its purview. being 
contrary to Section 125 of the Companies 
Act. 1956, which expressly declares suchla 
charge to be void as against the liquida- 
tor will be subservient to it, Section 221, 
therefore, cannot be enforced against the 
Cfficial Liquidator. (Para 14) 


Further. Section . 221 applies to an 
agent qua his principal. The position of 
partners under a partnership agreement: 
is not that of principal and agent. In be- ` 
tween themselves they are principals as 
against the other. For this reason also 
Section 221 is not applicable, (Para 15) 


(B) Contract Act (1872); Sections 172, 
148 — Transaction not cne of pledge or 
bailment — Illustrative case. 

A bailment relates to specific move- 
able property, of which delivery has. been 
given by one person to another for a spe- 
cific purpose, (Para 17) 


In the present case, specific moveable 
and immovable properties were given iin 
possession by one party to the other under. 
the contract. But the right of realisation 
of dues was not confined to the specific 
moveable properties of which delivery lof 
possession was given. It extended lto 
other assets also. | 

Held, since possession of any specific 
mcveable property was not delivered lto 
the transferee upon a contract that the 
same shall be held as security for the 
debts of the transferee, it cannot be said 
that the transaction in question Wasla 
bailment, much less a pledge, as defined 
iby the Contract Act, (Para 19) 


B. N. Asthana, for Petitioner: Pro- 


bodh Gaur, B. C. Dev, R. R, Agarwal and 
Bharatji Agarwal, for Respondent. 

ORDER:— This is an applica- 
tien by the Official Liquidator for a direc- 
tion to Inder Raj Swarup to hand over 
possesion of certain assets of the Morada- 
bad Flour Milling and Refrigeration Co. 
Ltd. (in liquidation). 

2. According to the Official Liqui- 
dator the assets mentioned in the appli- - 
cation belong to the Company in liquida- 
tion and are being illegally withheld [by 
Sri Inder Raj Swarup, 

3. The Company aforesaid went 


in creditors voluntary liquidation on 29th - | 


September, 1962. On 20th December, 


“ 1971, this Court passed an order. placing 
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the Company under compulsory | wincing 
up, Thereupon the Official Liquidetor 
made the application mentioned above. 


4. Sri Inder Raj Swarup oppesed 


the prayer. He set up a partnership 
agreement between him and the Company 


(in liquidation) and claimed that in vir- 


tue of the aforesaid agreement he was 
the owner in possession of the assets and 
was entitled to retain possession thereof 
till his dues were paid off. The learned 
Company Judge held that the agreement 
did not transfer the title of the assets in 
question from the Company to the part- 
nership firm. Sri Inder Raj Swarup was 
hence not entitled to retain possession. on 
the ground that he was the owner of the 
assets. The learned Company Judge di- 
rected the Official Liquidator to take pos- 
session over the assets in question. 


5, Sri Inder Raj Swarup went up 
in appeal, A Division Bench of this Ccurt 
by its judgment dated 18th April, 1872. 
affirmed the finding that on a construction 
of the various terms and conditions men- 
tioned in the agreement dated 24th April, 
1958, it was clear that the assets which 
originally belonged to the Company con- 
tinued to remain with the Company znd 
their ownership did not stand transferred 
to Sri Inder Raj Swarup, 

6. The Division Bench further re- 
pelled the submission made on behalf of 
Sri Inder Raj Swarup that he was entitl- 
ed to remain in possession so long as the 
agreement continued. The Bench held 
that the agreement was for ten years. 
That period came to an end in 1968. Fur- 
ther, the effect of the Company going into 
liquidation was the same as if the Cem- 
pany had met with a Civil death. and tnat 
with the death of partnership the pert- 
nership agreement came to an end. Sri 
Inder Raj Swarup was, therefore, not en- 
titled -to retain possession under -he 
clause which entitled him to continue to 
remain in possession for the duration of 
the agreement. 


7. Before the Division Bench it 
was urged on behalf of Sri Inder Eaj 
Swarup that in view of clauses (3) and 
(18) of the agreement he had a charge or 
a lien over the assets of the Company 


and in enforcement of that lien he was. 


entitled to remain in possession even 
against the liquidator so long as the 
money due to him under the agreement 
was not paid up. It was also argued that 
the status of the appellant was that of a 
partner and in circumstances like the pre- 
sent the appellant was entitled to invo-re 
the lien contemplated by Section 221 of 
the Contract Act and thereunder to re- 
tain possession till his dues were paid off. 
The Division Bench felt that these gs- 
pects though raised before him were not 
dealt with by the learned company Judea. 


It, therefore, while affirming the findirg . 
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that the assets remained under the 
ownership of. the Company, set aside the 
ultimate order and sent the case back for 
consideration of these various aspects. 
«8 ‘Thus the two principal ques- 
tions which require consideration are, first. 
Whether Sri Inder Raj Swarup had a 
charge or a lien in enforcement of which 
he could remain in possession even against 
the Liquidator, and secondly, whether he 
was entitled to invoke the lien under 
Section 221 of the Contract Act. 


9. _ Section 125 of the Companies 
Act provides that a “charge created on or 
after the Ist day of April, 1914, by a. 
Company and being a charge to which 
this section applies shall, as far as secu- 
rity on tke Company’s property or under- 
taking is conferred thereby be void 
against tke Liquidator and any creditor of 
the Company, unless the prescribed par- 
ticulars of charge, together with the in-, 
strument, if any, by which the charge is 
created or evidenced, or a copy thereof 
verified in the prescribed manner, are filed 
with the Registrar for registration in the 
manner required by this Act.” 


_ I% _ The section applies to a charge, | 
Inter alia, on any immovable property as 
well as moveable property of the Com- 
pany, provided that in the latter case it 
is not a pledge. The charge in question 
was claimed against the moveable as 
well as immovable properties of the Com- - 
pany. Section 125 was, therefore, clear- 
ly attracted to it. 


11. After the case came back on 
remand from the Division Bench Sri Inder ` 
Raj Swarup, through his counsel, made 
an application that the files be called from 
the office of the Registrar of Companies 
relating to the filing of return under Sec- 
tion 125 of the Companies Act in respect 
of the charge created by the deed dated 
24th April, 1958. This Court on 21st Feb- 
ruary, 1974, directed the Registrar of 
Companies, U. P. Kanpur, to send the file 
to this Court. The Registrar of Compa- 
mies on 15th March, 1974. addressed a 
letter to the Deputy Registrar of this 
Court stating that “Form No. 8 regarding 
a floating charge for Rs. 41,247.22 on the 
assets of the Company under a partner- 
Ship deed between M/s. Moradabad Flour 
Milling and Refrigeration Co, Ltd. and 
Sri Inder Raj Swarup was filed with this 
office in 1860. Since the amount of Rupees 
41,247.22 (mentioned in Form No. (8) for 
which the charge was created was not 
specifically mentioned in the partnership 
deed, the Company was advised to amend ` 
the partnership deed by inclusion therein 
of the specific amount of charge created 
and furnish the same to this Office”, The 
letter continued to state— o 

. “From a perusal of this office records 
it appears that the Form No. 8 in regard 
thereto had been returned to the Com- 
pany and the charge in question could 

" 
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not be registered under Section 125 of the 
Companies Act, 1956 due to non-corepli- 
ance of the above requirement bv the 
Company.” 


After the receipt of this letter the matter 
was. listed in Court before the learned 
Company Judge, on 29th March. 1974. 
The contents of the letter of the Regis- 
trar were not disputed on behalf of Sri 
Inder Raj Swarup. Accordingly on that 
date the learned Company Judge dismiss- 


ed the application moved on behalf of Sri 


Inder Raj Swarup on the view that evi- 
dently the charge had not been registered 
under Section 125. 


12. Under Section 125 of the Com- 
panies Act any such charge is void against 
the Liquidator if it had not been proper- 
ly registered as required by Part V of the 
Companies Act. Since the charge was not 
registered and the provisions in that re- 
gard had not been followed by the Com- 
pany, Sri Inder Raj Swarup is not entitled 
to enforce the charge, if any created by 
the agreement dated 24th April, 1958, as 
against the Official Liquidator. Since the 
charge is void against the Official Liqui- 
Gator, Sri Inder Raj Swarup is not en- 
titled to retain possession of the assets of 
the. Company on the ground that he had 
a charge over them. 


33. Section 221 of the 
Act provides— 


= “In the absence of any contract to 
the contrary. an agent is entitled to re- 
tain goods, papers and other property, 
whether moveable or immovable, of the 
principal received by him, until the 
amount due to himself for commission, 
disbursements and services in respect of 
the same has been paid or accounted for 
to him.” 


14. The lien, if any, created by a 
contract between a principal and his 
egent mentioned in Section 221 is en- 
forceable between the parties to the 
agreement. In the first place after the 
passing of the order for compulsory wind- 
ing the Company fin liquidation) met 
with a civil death. The Official Liquida- 
tor is not a representative of the Com- 
pany {in liquidation) for purposes of Sec- 
tion 221. There was hence no oecasion te 
enforce the lien as against the Official Li- 
quidator, Furthermore, Section 221, in se 
far as one may seek to bring the Officia_ 
Liquidator within its purview, being con- 
trary to Section 125, which expressly 
declares such a charge to be void as 
against the liquidator will be subservien: 
to it. Section 221 cannot, in my opinion, 
be enforced against the Official Liquida- 
tor. 


. 35. ‘Further, Section 221 of the 
Contract Act applies to an agent qua his 
principal. The position of partners under 
a partnership agreement is not: that et 


Contract 
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principal arid agent. In between fthem- 

seives they are principals as against thel - 
other. For this reason also Section 22} ro oe 
the Contract Act is not applicable. 


16. It was then urged that |the 
agreement In question created in law a 
pledge of the specific moveable properties 
ef which possession was delivered by | the 
Company to Sri Inder Raj Swarup. ‘The - 
latter was, under Section 173° read with 
Section 176 of the Contract Act. entitled 
to retain possession of the goods: pledged ` 
to him and also to sell them after giving 
reasonable notice of the sale to the paw- 
nor. 


17. Section 172 of the Contract 
Act defines a pledge to be the batithent 
of goods as security for payment of debt 
er performance of a promise. Section] 148 
provides that a bailment is the delivery of 
foods by one person to another for some 
purpose, upon a contract that they shall, 
when the purpose is accomplished. De’ re- 
turned er otherwise disposed of accor Ing 
to the directions of the person delive ng 
them. Thus a bailment relates to speci- 





‘fic moveable property. of which delivery 


for a specific purpose with a direction ithat 
it shall be returned or disposed of accbrd- 
ing to the directions of the person deli- 
vering the goods. that is, the bailor. 


18. Under the. agreement in ques~ 
ton, the Company delivered possession of 
land, _ buildings. machineries, stores lete., 
to Sri Inder Raj Swarup upon the condi- 
tion that the latter will spend as much 
money as is required for bringing the 
plants inte working condition or repair- 
ing or purchasing rew machinery | and 
other material etec., Sri Inder Raj Swarup 
was to work the Cold Storage plant] and 
the earnings were tc be divided half! and 
half between the parties. Clause 9 of the 
agreement provided that the profits of the 
first party shall first liquidate the ount 
spent by the second party in repairs and 
for bringing the plaint in working drder 
ete.. as Stated in Clause 3 in ten equal 
yearly instalments cr by the sale of the 
cold storage. ice plant, land, buildings ete. 
belonging to the Company, first party. 
Clause 3 of the agreement provided| that 
the money spent by Sri Inder Raj Swa- 
rup on repairs and purchase of new! ma- 
chinery ete., shall be the first charge on 
the first party company’s assets. He was 
entitled to recover the amount ith 6 
per cent interest from the income of the. 
first party company's share in profit or 
by sale of machineries, buildings, | pre- 
mises etc. This was in tune with the pre- 
visions of clause G of the agreement. 
Under clause 18 Sri Inder Raj Swarup 
was entitled to get his full amount | with 
interest remaining due as stated im clause 
3 from the property and assets of the first 
party company. ` aan 


has been given by one person to on Phat 
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19, These various provisions in 
the agreement show that although spec-fic 
movable properties along with immovapzle 
properties were given in the possession of 
Sri Inder Raj Swarup, yet the security 


was the Company’s assets. Sri inder Baj 


Swarup was entitled to realise his dues in 
the stated situations by sale of machine- 
ries, buildings, premises ets.. as menticn- 
.-ed in Clause 3, or from the Cold Storage 
ice plant and land, buildings etc.. belorg- 
ing to the Company as mentioned in 
Clause 9, and from the property and 
assets of the first party Company, as men- 
tioned in Clause 18. None of these cleu- 
ses confined the right of realisation to the 
specific moveable properties mentioned in 
the Schedule of the agreement of which 
elivery of possession was given to Sri 
Inder Raj Swarup. The right of sale was 
to such specific moveable 
It extended ‘to the Compan’s 
assets, including . machineries, buildin3s, 
premises, cold storage and ice plant and 
di The word "etc.,” in 
each of these clauses clearly brings out me 
intention that the entire assets of tne 
Company were the security of Sri Inder 
Raj Swarup’s dues, Since possession of 
any specific moveable property was rot 
delivered to Sri Inder Raj Swarup upon 
a contract that the same shall be held as 
security for the debts of Sri Inder Raj 
warup, it cannot be said that the trars- 
action in question was a bailment. much 
less a pledge, as defined by the Contract 


ct. 

28. In this view, Sri Inder Raj 
Swarup was not entitled to retain posses- 
sion of the goods given to him in virtae 
of Section 173 of the Contract Act. 


2i. It is noticeable that the pra- 
perties mentioned in the Schedule consti- 
tuted: parts of the Cold Storage and ice 
plant. They were given to Sri Inder Raj 
Swarup with a view to enable him te mm 
the cold storage and ice plant as a wort- 
ing unit after proper repairs etc. The coid 
storage, including the land and buildings 
were the subject-matter of the agreement. 
The agreement was in respect of imme- 
vable as well as moveable property. Im 
this view also it cannot be said that any 
specific moveable property was given im 
the possession of Sri Inder Raj Swarup és 
security for the debts that may in future 
be payable by the Company to the latter. 
I am not satisfied that the transaction in 
question could, under law. be a pledge 
-under the Indian Contract Act, In my 
opinion the transaction created a ficatinz 
charge on the general assets of the Conr- 
pany. Such a floating charge requires re- 
gistration under Sec. 125 of the Compa- 
nies Act, which admittedly was not don2 
because of the default of the Company in 
complying with the provisions of that 
section. Since I have held that the transac- 
tion was not in law a pledge, it is not ne- 
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cessary to refer to the various decisions 
cited on behalf of the parties ag to the 
rights, of a pawnee, or as to the rights of 
an official liquidator as a representative 
of the. general body of creditors of the 
Company qua a creditor who claims to be 
im possession as a pawnee. : 

22. Under the Companies Act the 
position of Sri Inder Raj Swarup is that 
of an ordinary creditor who is, in law, en- 
titled to file his claim and prove it before 
the official liquidator. He will be entitled 
to receive what amounts the official li- 
quidator finds to be due to him in accord- 
ance with the provisions of the Compa- 
nies Act. In my opinion Section 173 or 
221 of the Contract Act cannot entitle Sri 
Inder Raj Swarup to retain possession of 
the assets of the company. He is, in law, 
duty-bound to hand over possession of 
such assets to the official liquidator. 


22. In the result Sri Inder Raj 
Swarup is hereby directed to hand over 
possession of the properties and assets in 
question to the Official Liquidator within 
a month from today. 


24, A copy of this order may be 
supvlied ta the Official Liquidater within 
three days. 

Petition allowed. 
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- FULL BENCH i 
K. B. ASTHANA, SATISH CHANDRA AND 
N. D. OJHA Jj. 

Nanha and another, Petitioners 


v. Deputy Director of Consolidation, Ka 
and others, Respondents. on 

Civil Misc. Writ No. 7924 of - 
15-5-1973. a aaa 

(A) Constitution of India, Article 296 
—.Error apparent on face of record — When, 
said to be established — Interference under 
Article 226, 


If it appears that a court of fact has in 
substance based its findings on no evidence 
or that its finding is perverse in the sense 
that no reasonable person could: possibly 
come to that conclusion or that it erroneously 
ignores a vital plea or material evidence 
which affects the result, a manifest. error of 
law apparent on the face of the record lead- 
ing to failure of justice can be said to be 
established. But if a court or a tribunal 
bases its finding on a consideration of all 
relevant evideace, but an appellate or a 
revisional court or tribunal Phile affirmin 
the finding doés not refer to some materia 
or some contrary evidence in its order it 
cannot be said that it has been ignored from 
consideration so _as-to entitle the High Court 
to interfere under Article 226 of the Con- 
stitution. Observation to the contrary in AIR 


KS/LS/E213/75/SSG 
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1972 All 51 held to be obiter. Case law 
discussed. (Paras 17, 6, 5) 


Cases Referred: Chronological Paras 


AIR 1972 SC 1903 = (1972) 3 SCR 910 15 
AIR 1972 All 51 = 1971 All LJ 857 1,7 
AIR 1971 SC 1537 = 1970 UJ (SC) 829 12 


AIR 1971 All 54 = 1970 Al LJ 1177 


(FB 4 

E a All 82 = 1970 Al LJ a 
FB 

AIR 1970 SC 992 = (1971) 1 SCR 227 ll 

AIR 1970 SC 1834 = Hore 2 SCR 976 13 

AIR 1970 SC 1401 = (1970) 3 SCR 343 14 

AIR 1970 All 468 = 
(FB) 3 

1969 All LJ 1060 = 1969 All WR (HC) 
514 

AIR 1967 SC 1124 = (1967) 1 SCR 93 2 

AIR 1966 SC 142 = (1965) 3 SCR 71 ll 


AIR 1966 SC 1827 = (1966) 2 SCWR 
524 

AIR 1964 SC 735 = (1964) 51 ITR 291 8 
AIR 1963 SC 1723 = (1964) 3 SCR 25 1l 
AIR 1955 SC 425 = (1955) 2 SCR 1 11 
AIR 1954 All 497 = 1954 All WR (40) 


305 3 
AIR 1952 SC 192 = 1952 SCR 583 9 
SATISH CHANDRA, J:— During con- 
solidation operations the petitioners filed an 
objection claiming to be co-sharers in the 
holding. Their claim was contested by res- 
ondents 4 and 5. One of the issues framed 
5 the Consolidation Officer was whether 
Beni and Gappu died before the death of 
Chandi, if so, its effect, In support of their 
case that Chandi had died before the other 
two, the petitioners had, inter alia, filed ex- 
tracts from death registers. The Consolida- 
tion officer after considering the evidence 
on record, held that Gappu and Beni died 
before Chandi. On, inter alia, this Te 
the objection of the petitioners was rejected. 
The petitioners went up in appeal. The 
Settlement Officer elaborately discussed the 
extracts from the death registers and rejected 
them. He confirmed the findin of the 
Consolidation Officer and dismissed the ap- 
peal. The petitioners filed a revision. The 
Deputy Director of Consolidation stated that 
he had carefully gone through the record of 
the case in the two courts below 
and heard the arguments of the learn- 
ed counsel for the applicants as well 
as those of the learned counsel for the oppo- 
site parties, The arguments put forward 
before him by the learned counsel for the 
applicants were not new and were the same 
which had been put forward before the two 
learned lower courts. He observed:— 


“For the reasons already mentioned in 

eat detail in the orders of both the learned 
ae courts I do not find any force what- 
soever in those arguments, I find myself im 
agreement with the conclusion drawn and 
the findings arrived at by the two learned 
lower courts and I do not find any _ good 
justification to interfere with them. I do not 
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1968 All LJ 809. 
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even consider it necessary to repeat iese 
points in this order.” 


On this view the revision was dismissed. 
Aggrieved, the petitioners filed a writ peti- 
tion in this Court, For the Petitioners it 
was argued that the Deputy Director | of 
Consolidation was in error in not considering 
the material evidence adduced by the peti- 
tioners to support ther case. In support 
reliance was placed upon a decision of] the 
Division Benchin Chedda Lalv. Sub-Divi- 
sional Officer 1971 All LJ 857 = (AIR 1972 
All 51). The Bench felt doubtful abouti the 
correctness of this decision, After referring 
to A hae Supreme Court decisions it ob- 
served:—- 


“In view of the aforementioned decişions 
the question whether omission to consider 
material evidence can furnish a ground | for 
interference in a writ petition requires cn- 
sideration by a Full Bench we, therefore, re- 
fer the following question to a Full Bench. — 


“Whether an order or a finding of a 
Court or tribunal, based on evidence on he 
record, can be interfered with under Article 
226 of the Constitution, if some material! evi- 
dence has not been referred to by the ecurt 
or the tribunal?” 


In the penultimate arogan of the referring 
order the emphasis ha: been placed op omis- 
sion to consider. We have reframed 
question as follows:— 


“Whether an order or a finding of a 
court or tribunal; based on evidence on the 
record, can be interfered with under Article 
226 of the Constitution, if some material 
evidence to the contrary has been igncred 
from consideration by the court or the tri- 
bunal?” 


2. In Girijanandini Devi v. Bijéerdra 
Narain Choudhary (AIR 1967 SC 1124) 





the 


{Para 12) the Supreme Court held that:— 


“It is not the duty of the appellate Court 


‘when it agrees with the view of the |Trial 


Court on the evidence either to restate the 
effect of the evidence or to reiterate the 
reasons given by the Trial Court. Expression 
of general agreement with reasons given by 
the Court decision of which is under appeal 


would ordinarily suffice.” 


3. In State cf Madras v. A. R. Sri- 
nivasan (AIR 1966 SC 1827) it was held that 
it is unreasonable to suggest that a superior 
authority must record its reasons as tol why 
it accepts the findings of the inferior autho- 
rity. The matter was examined in detail by 
a Full Bench of this Court in Haji Mahzoor 
Ahmad v. State of U. P. 1968 All LJ 806 = 
(AIR 1970 All 468 (FB)). It was held that:— 

“Where an order of an inferior authority 
is carried in appeal or revision before a jsnpe- 
rior authority. and the superior authority in 
disposing of the appeal or revision makes an 
order in the exercise of quasi-judicial | juris- 
diction: — 

(1) In all cases where the superior au- 
thority interferes with the order of the in- 


| 
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ferior authority the order of the superior au- 
ority must set out its reasons, 


een affirms the order of the inferior 
thority, and . 
(a) where the order of the inferior au- 
thority does not set out its reasons, the 
superior authority must disclose its reasons 
in its order; a 
-~ (b) where the order of the inferor au- 
thority sets out the reasons, and 
(i) where the superior authority finds 
the reasons of the inferior authority accept- 
able to it, it need not specify the reasons 
in its order but may merely refer to the 
reasons given by the inferior authority or 
ive an outline of the process of reasoning 
y which it finds itself in agreemen: with 
the inferior authority; 


au- 


(ii) where the superior authority does 


not find the reasons of the inferior auchority 
acceptable to it the superior authority must 
set out its own reasons in its order. 


4, The view of this Full Bench was 
‘reaffirmed by a Larger Bench in Ram 
Murti Saran v. State of U. P. 1970 all LJ 
1177 = (AIR 1971 All 54) (FB), as well as 


|. Prem Prakash Virmani v. State Goverament 


1970 All LJ 1197 = (AIR 1971 All 82. (FB) 


5. When an inferior authority re- 
cords a finding after consideration cf the 
evidence on the record it is not spear A 
for the superior authority, if it agrees wit 
. ithe finding, to reiterate its reasons. Ex hy- 
pothesi, the superior authority’s affirmatory 
erder wil] not be invalid on the ground that 


it does not refer in its order to some mate- ` 


rial or the evidence on the record. lf the 
superior authority while affirming the find- 
ing refers to some salient features of the case 
without mentioning the contrary evidence the 
order will not be Shad for such an omzssion. 


. '6.- The reason for this view was 
succinctly expressed in Ram Agyan Sirgh v. 
- Murli Dhar Agrawal 1969 All LJ 1069.. It 
was observed:— 
“It is established from the recorc that 


the: State Government gave personal 
hearing to the parties. before dis- 
posing of the application under 
. Section 7-F, and there is no reason 


to doubt that the entire material on the re- 
. cord must have been placed before it Ey the 
parties according as it supported thei res- 
“-pective interests. The statement of reasons 
on which the impugned order under Sec- 
tion 7-F was made was drawn up after this 
personal hearing, and although all that is 
.stated there is that the benefit under the 
proviso should be given to the tenant and 
not to the landlord there is no reason to 
suppose that the State Government consider- 
ed part only of the material which was be- 
fore it, In my opinion, the omission cf the 
State Government to refer in its order to all 


the material on the record does not vitiaze the- 


order. 
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2) In cases where the superior acthority 
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In cases where the superior authority dismis- 

ses an appeal] or a revision after oral hearing, 
it can sately be assumed that the parties 
must have placed before the authority the 
evidence on the record, as it supported their 
cases. Since the superior authority is not 
rquired to independantly state reasons for 
ye g the finding, the omission to refer 
to contrary evidence in its order, will not 
mean that it has not been considered. 


7. Our attention was invited to a 
Division Bench decision in Chheda Lal v. 
Sub-Divisional Officer (AIR 1972 All 51) 
(supra), In that case it was argued on behalf 
of the appellant that the Sub-Divisional Offi- 
cer did not consider four materia] circumst- 
ances while (paio nie the question whe- 
ther tke ballct papers had been tampered 
with, The Bench held that three out of the 
four circumstances were not material while 
the fourth was considered by the Sub-Divi- 
sional Officer, On this view the appeal was 
dismissed. But in the course of the judg- 
ment the Berch observed that the finding 
that the ballot papers had not been tamper- 
ed with may 5e a noae of fact, but such 
a finding can be successfully assailed in a 
writ petition, if it can be showr that the 
Sub-Divisional Officer had recorded that 
finding on the basis of some evidence leav- 
ing out of consideration other material evi- 
dence or circumstances. 


8. In view of the actual decision of 
the Bench these observations were clearly 
obiter. Moreover, in that case the writ peti- 
tion was filed against the original court’s 
order. The tribunal of first instance has to 
consider all material evidence. But as seen 
above, the position is different in respect of — 
an appellate or revisiona] order of affirmance, 
This dezision is not applicable to such orders 
of superior authorities, In support of its 
view the Bench relied upon Commr. of In- 
come-tax v. Indian Woollen Textiles Mills 
(1964) 5 ITR 291 = (AIR 1964 SC 735). 
The Court observed that if the conclusion of 
the Tribunal was based upon some evidence, 
ignoring other essential maters, it could not 
be regarded as a finding not giving rise to 
a question liable to be referred to the Court. 
The Court was considering the scope of a 
ae of law arising out of the order of 
the Tribunal within meaning of Section 66 
of the Indian Income Tax Act. In our opin- 
ion such a case is not helpful in considering 


‘the scope of jurisdiction under Article 226 


of the Constitution, 


9. In G, Veerappa Pillai v. Raman 
and Raman Ltd. AIR 1952 SC 192 (Para 20) 
the Supreme Court held that:— 


“Such writs as are referred to in Arti- 
cle 226 are obviously intended to enable the 
High Court tō issue them in grave cases 
‘where the subordinate tribunals or bodies or 
officers. act wholly without jurisdiction, or 
in excess of it, or in violation of the princi- 
ples of natural justice, or refuse to exercise 
‘a jurisdiction ‘vested in them, or there is 
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an error apparent on the face of the record, 
and such act, omission, error or excess has 
resulted in manifest injustice.” 

10. Article 226 has a two-fold re- 
quirement. There should be a` manifest 
- error of law apparent on the face of the 
record and that such ‘an error has resulted ia 
manifest injustice. 


li. It is well settled that under 
Article 226 of the Constitution the High 
Gourt does not act as a Court of appeal for 
the purposes of judging the correctness 
the impugned decision. See Deoria Sugar 
Mills Ltd. v. Government of U. P. AIR 1954 
All 497-(FB) and Sangram Singh v. Election 
Tribunal, Kotah AIR 1955 SC 425, In State 
ef Andhra Pradesh v. 5S. — Sree 
Rama Rao AIR 1965 SC 1728, it was held 
that it is not the function of the High Court 
tọ review the evidence and to arrive at an 
independent finding under Article 226 of the 
Constitution. It cannot reappraise or 
examine the evidence or facts. See Sales Tax 
Officer, Jodhpur v. M/s. Shiv Rata G. Mohatta 
AIR 1966 SC 142 and Joint Registrar of Co- 
operative Societies v. P. S, Rajagopal Naidu 
AIR 1970 SC 992. 

12. Cases may arise where a court 
or a tribunal bases its findings on several re- 
asons some of which are erroneous or other- 
wise unsustainable. In such cases where the 
conclusion is based on objective facts, if it is 
_ found that there was legal evidence before 
the tribunal then even if some of it was 
irrelevant, the superior court would not inter- 
fere with the finding if it can -be sustained 
on the rest of the evidence. The reason is 
. that in writ petition for certiorari the superior 
court does not sit in appeal, but exercises 
only supervisory jurisdiction and therefore 
does not enter into questicn of sufficiency of 
evidence. See Zora Singh v, J, M. Tandon 
AIR 1971 SC 1587. 

13. On the other hand if a tribunal 
has disabled itself from reaching a fair deci- 
_ sion by some considerations extraneous to the 
‘merits of the case or if its conclusion on the 
very face of it is so wholly arbitrary and 
capricious that no reasonable person can 
. eyer arrive at that conclusion, interfe- 
rence under Article 226 would be justified. 
See M/s.. Parry and Go. Lid. v, P. C, Pal, 
ATR 1970 SC .1334. 


14... For the Petitioner reliance was 
placed upon M/s. Hindustan Steels Ltd. v. 
A. K. Roy, AIR 1970 SC 1401. In that casea 
writ petition was filed directly against the 
order of an industrial tribunal. The Sup- 
reme Court observed that if a statutory tri- 
bunal exercises its discretion on the basis of 
_ irrelavant considerations or without regard 
to relevant considerations certiorari may pro- 
perly issue to quash that order. In other 


words if a finding is based on no evidence. 


interference can properly be made under Arti- 
cle 226 of the Constitution: Provided of 
course the Court is satished that there has 
beon failure of justice. This case has no 
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‘that it has been ignored 
-30 as to entitle the High Court to interfere 
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meterial bearing to a situation where a court 
of fact records a finding after considering: 
all relevant evidence and its finding is affirm- 
el in appeal or revis.on by not so elaborate. 
orders. ; 
15. For the petitioner reliance was 
placed upon M/S Bijli- Cotton Mills (P) Ltd. 
v. The Presiding Officer Industrial Tribunal 
H. Allahabad AIR 1972 SC 1903. In this 
case a writ petition was filed against the 
order of an industrial tribunal. There, -the 
principal plea raised by the emplovers was 
that there was no practice or custom for allow- 
iaz festival holidays with wages. On behalf of 
the employers one M. P. Jaiswal had ‘made a 
Statement on this point. The industrial tri- 
buna] held that Shri Jaiswal’s statement was 
a clear admission overriding the plea taken 
in the written statement. On this view the 
industrial Tribunal disallowed evidence o 
question of the practice and custom in 
tke textile industry ir Kanpur. The plied 














Court held that in law the clarificatory state- 
ment made under Rule 12 was in the natura 
of a ppano) pleading, It could not 
bs treated as evidence. In relation to the 
p.eas the Court said that a statement was to 
bə read as a whole and if so read it did nof 
consitute any admission as taking away th 
e‘fect of the basic plea. It held that the 
industrial tribunal had erroneously ignored 
the real plea and had on the basis of thig 
manifest blatant error which was clear on the 
face of the record, disallowed the evidence 
on the question of practice and custom in 
the textile industry in Kanpur. The error. wa 
palpable and gross and was manifest on the 
face of record and the same had resulted in 
failure of justice by excluding evidence on 
fhe most vital point. 


16. Since the High Court does no 
under Article 226 si: in appeal, it insists that 
tae inferior Court or Tribunal should cont 
sider all relevant aspects and evidence. If 
this is not done, manifest error of law þe- 
comes apparent. The High Court then fur- 
ther considers whether the omission by th 
inferior court is so blatact or palpable t 
failure of justice has resulted. ae 

17. Our answer to the question 
ferred to us is— T 
_ “Tf it appears that a court of fact has 
in substance based its findings on no evidenc 
ar that its finding is perverse in the sensel - 
fhat no reasonable persan could possibly 
came to that conclusion or that it hen 

8 


‘ ously ignores a vital plea or material eviden 


which affects the result, a manifest error of 
law apparent on the face of the reco 
‘eading to failure of justice can be said to 
established,; But if a court or a tribun 
Dases its finding on-a consideration of all re- 
levant evidence, bet an appellate or a reyi- 
sional court or tribunal while affirming the 
finding does not refer to some material or con- 
trary. evidence in its order it cannot be. said 
front consideration 


under Article 226 of .the Constitution.” 
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18. - Let the papers be laid before the 
concerned bench with this opiniom an 
answer. 

i i Answered accordingly, 
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Sankatha Prasad, Appellant v. 
' Aziz Khan, Respondent. 
Second Appeal No. 2733 of 1963, D/- 
3-9-1975*. 
(A) Specific Relief Act (1963), Sec. 16 
(C) — Suit for specific pericrmance — Fail- 
ure on the part of plaintiff to plead and 
prove his readingness and willingness $0 per- 
ferm his part of contract — Effect. 
Where the averment to the effect that 
the plaintiff has all along been reacy and 
willing to perform his part of the contract, 


Abdul 


is lacking in the plaint, the plaintiff is not, 


entitled to any decree for specific perform- 
ance notwithstanding the fact that no breach 
of contract was committed by the plaintiff 
and that it was the defendant who trizd to 
evade execution of the contract by hook or 
. by crook. (1969) 2 SCC 539 and AIR 1968 
SC 1355 and AIR 1974 All 294 Rel. on. 
(Paras 9, 12) 


Fiven where the suit for specific per- 
formance has been filed before the enforce- 
ment of the new Specific Relief Act, the law 
as regards averment in the plaint was not 
different under the old Act, AIR 1928 PC 
208, Rel, on, _ (Paza 15) 
Cases Referred: Chronological Paras 
ATR 1974 All 294 = 1974 All LJ 378 oy 


539 = (1970) 1 SCR 921 10 
logs SC 1355 = (38) a SCR 64€ 10 
ATR 1998 PC 208 = 55 Ind App 360 14 
Dhruva Nurain, for Appellant; Sankatha 

: Pd., for Respondent. 


JUDGMENT:— This is a second <ppeal 
against the judgment and decree dated 4-2- 
1966 of Sri Basdeo Lal Srivastava I Acditio- 
-nal District Judge Varanasi modifying the 
decree of the tria] Court and dismissing the 
appellant’s appeal. 

2. The suit giving rise to this <ppeal 
was filed by the ee iif appellant azainst 
the defendant respondent on the allegations 
that the respondent was the owner of the 
house detailed in the plaint, and the plain- 
tiff appellant was occupying its portion as a 
tenant. On 2lst of June 1960 there was an 
agreement between the parties by which the 
defendant respondent agreed to sell the dis- 
puted house to the plaintiff appellant fcr the 
consideration of Rs, 6000/- after accepting 


(Against judgment and decrée_ passed by 
Bas eo Lal Srivastava Ist Addl. Dist. J. 
Varanasi in Civil Suit No. 150 of 196€ D/- 
4-2-1966). ~ ; ; 


‘KS/KS/D977/75/MBR 
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Rs. 200/- as earnest money. It was further 
agreed between the parties that efter the 
marriage of the daughter of the respondent, 
the respondent will show all the title deeds - 
to the plaintiff and would execute the sale 
deed within 3Ist of December IS61 after 
accepting the balance of consideration and 
after adjusting the other dues due from the 
respondent to the appellant. It was further 
agreed. that in case the sale deed was net 
executed by 31st of December I96I it would 
be executed within one year from that date, 
and the parties will bear expenses of the 
execution of the sale deed half and half In 
the deed of the agreement it was also writ- 
ten that the plaintiff has been paying the rent 


of the house for month to month and the 
respondent would be responsible for the 
annual repairs, white washing etc. It was 


pleaded that the respondent did not get the 
annual repairs done and the plaintiff appel- 
fant had moved an application under- Sec- 
tion 7 of Act 3 of 1947 before the City 
Munsif Varanasi and displeased with this 
the respondent claimed arrears of rent 
amounting to Rs. 440/- from the plaintiff, 
Although the demand was unfustified the 
appellant in order to save himself from evic- 
tion deposited that money, It was further 
alleged that in spite of the demand made by 
notice to the respondent the defendant did 
not execute a sale deed in question hence 
the suit for specific performance of the 
alleged contract. 

3. The suit was resisted by gefen- 
dant respondent on the allegations that he 
had not executed any agreement set up. in 
the plaint. It was further pleaded that the 
alleged agreement was vitiated by fraud, 


‘It was also pleaded that the appellant took 


thumb impression of the defendant respon- 
dent on a blank paper in connection. with 
certain gift deed which the defendant want- 
ed to make in favour of his sons. IE was 
thus said that taking advantage of the Hite- 
racy of the defendant respondent the plain- 
tiff appellant who was the clerk of a Vakil 
has forged the agreement set up in the 
plaint. The defendant respondent 
that he received Rs. 200/- as earnest money 
and the house in question was at least werth 
Rs, 16000/- and not Rs. 6000/-. 

4, The trial Court after. taking evi- 
dence of the parties came to the conclusion 
that the respondent had executed an agree- 
ment dated 21st of June 1960 after fully 
understanding the terms of agreement and 
the allegation that it was vitiated by fraud 
or coercion were false. The trial court has 
also held that the plaintiff has only 2/8 share 
in the said house and he cannot dispose of 
the entire house. The trial Court further 
found that the plaintiff appellant had 
not made any allegation in the plaint that all 
along he had been ready and willing to per- 
form his part of the contract of which the 
defendant has had notice and in the absence’ 
of this allegation the plaintiff appellant could 


- 


~ not get any decree cf the specifie perferm- 
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ance, On the above finding the trial court 
dismissed the suit. 
the 


5. Against the above decree 
e SARTE filed an appeal before the 
ower appellate court and the lower appel- 
late court after considering the facts arrived 
at the conclusion that the defendant respon- 
dent was the owner of the house in dispute 
and the agreement was not vitiated by any 
fraud or coercion. The lower appellate court 
further agreed with the finding of the trial 
court that in the absence of the aforesaid 
allegation in the plaint the plaintiff appellant 
could not get any decree of specific perform- 
ance, 

6. Since the plaintiff could not get 
a decree of specific performance of the con- 
tract the lower appellate court awarded a 
decree of Rs. 200/- to the plaintiff appellant 
on the dinding that there was no breach of 
contract from his side. The decree of the 
trial court therefore was modified to the 
extent that the plaintiff’s suit for recovery of 
Rs. 200/- was decreed and the rest of the 
claim was dismissed. 


T. Feeling aggrieved by the above 
order the plaintiff appellant came ap in 
second appeal before me. I have heard learn- 
ed counsel for both the parties and have 
gone through the record of the case. I have 
come to the conclusion that the finding of 
the courts below cannot be disturbed. 


8. The Civil Procedure Code pre- 
scribed a Form of suit of specific perform- 
ance and that Form is printed in Form No. 47 
of the Appendix. According to this Form 

ara 3 the plaintiff has to prove as . fol- 
OWS: =— 

“Form No. 47 (para 8). - 

“The plaintiff has been and still is 
ready and willing specifically to perform the 
agreement on his part of which the defen- 
dant has had notice.” 

Section 16 (C) of the Specific Relief Act 
1968, reads as under:— 

“Specific performance of a contract can- 
not be enforced in favour of a person who fails 
to aver and prove that he has performed or 
has always been ready and willing to per- 
form the essential terms of the contract which 
are to be performed by him, other than terms 
the performance of which has been ‘prevent- 
ed or waived by the defendant. 
Explanation:— For the purposes of clause 
(Cc 


(i) Where a contract involves the pay- 
ment of money, it is not essential for the 
plaintiff to actually tender to the defendant 
or to deposit in Court any money except 
when so directed by the court: 

(ii) the plaintiff must aver performance 
of, or readiness and willineness to perform 
the contract according to its true construc- 
tion. 

9. The perusal of the above Section 
16 (C) leaves no room for doubt that a suit 
or specific performance has to fail if the 
plaintiff fails to plead and prove his readi- 


A. I. R 
nəss and willingness to perform his part of 
the contract, 

10. Thus the above two provisions 
were interpreted by the Supreme Court in 
(-969) 2 SCC 539 and AIR 1968 SC 1855 
and 1974 All LJ 878 = (AIR 1974 A1294)! 

Il. In the above cases it has beer 
beld that the want of averment in the plaint . 
to this effect is fatal to suit for specific: 
performance, Now the question arises whe. 
taer this averment is to be found in the 
plaint that the plaintiff appellant has been 
ready and willing to perform his part of the 
contract. Both the courts below have ziven 
concurrent finding of fact that the above 
sverment does not find place in the plaint. 
The learned counsel for the plaintiff appel- 
lant drew my attention to the para 6 of the 
plaint which translated into English 
reads as follows: 

“Therefore the defendant on being dis- 
Pleased of the demand did not show the 
title deeds to the disputed house, nor did 
he execute a sale deed in plaintiffs favour. 
Therefore on 13th of November 1962 the 
plaintiff sent notice to the defendant requir- 
ing him to execute the sale deed in favour 
of the plaintiff within a week after showing 
the title deeds etc.” | 
 «e The above words did not amout 
zo an averment that the plaintiff has all 
along been ready and willing to perform his|: 
Dart of the contract. The above averment 
was therefore lacking in the plaint with the 
result that the plaintiff appellant is not 
entitled to any decree for specific perform- 
ance, The plaintiff appellant therefore could 
not get a decree of specific performance not- 
withstanding the fact that no breach of con- 
tract was committed by the plaintiff-appellant 
and that it was the defendant-respondent 
who tried to evade execution of the sale 
deed by hook or by crook. 


18. It was contended on behalf of 
the plaintiff appellant that Section 16 (C) 
was introduced in the year 1963 by new Spe- 
cific Relief Act which was enforced from 13th 
December 1968, while the suit of partition(?) 
was fi in the year 1963 before the en- ` 
forcement of the new Specific Relie? Act. 
Section 16 (C) prchibits the enforcement ‘of 
the speciffic performance after 13-19-1963. 
No decree has been passed before the en- 
forcement of the Act. -A decree was to be ~ 
ssed after the enforcement of the new Re- 
ief Act and in view of the provision 16 (C) 
the specific performance will not be enforced. 
Even if Section 16 (C) had not been there 
the law of the specific performance was not 
different. 


O 
follows: 


“Although so far as the Act is concern- 
ed there is no express statement that in 
suit for specific performance the averment 
of readiness and willingness on the plaintiffs 
part upto the date of decree is as necessary 
as it was. always in England, it seems invari- 


AIR 1928 PC 208 states jas 
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AIR 1925 Mad 248 =.47 Mad LJ 759 7 
AIR 1922 Mad 31 = 42 Mad LJ 361 6 


R. V. Subba Rao, for Petitioner: E. 
Ayyapa Reddy (for No. 1), K. Palaxsha 
Reddy. (for No. 2) and K. Somakonda Reddy 
(for No. 5), for Respondents. i 


ORDER :— The revision petition azises 
in the matter of insolvency of a judgment- 
debtor whose property was brought to sale 
in execution at the instance of a decree- 
holder and assets were realised by the execut- 
ing Court before the insolvency petition was 
filed. We are concerned in this revision 
petition largely with what effect Section 51 
(1) of the Provincial Insolvency Act, herein- 
after referred to as ‘the Act’ will have on 
such assets, 


2. ‘On 28-10-1967 a creditors insol- 
vency petition, No. 24 of 1967 was filed on 
the- file of the Court of the Subordinate 
Judge, Kurnool, against one N. Ramachandra 
Reddy who is the judgment-debtor in O. S. 
No. 68 of 1962 on the file of the same Cort. 
pending adjudication, the Official -Receiver 
was appointed as Interim Receiver to his pro- 
perties, The judgment-debtor was finally ad- 
judicated insolvent on 11-7-1968. Even be- 
fore the insolvency petition was filed, the 
properties of the insolvent were brought to 
sale on 27th and 28th September, 1967 znd 
they were sold for a sum of Rs. 53,400/- in 
E. P. No. 28 of 1966: . eos 


‘On the date of the sale, 25 per cent. 
of ‘sale amount. was deposited and -he 
balance 3/4ths sale “amount was deposited 
within 15 days therefrom, the time allowed 
as provided under Order 21, Rule 85 of.the 
Code of Civil Procedure, Thus, the entire 
amount of Rs. 53,400/- was realised in ex- 
ecution earlier than the filing of the insol- 
vency petition. The sale warrant amount was 
only Rs. 8808-75 ps. Some decrée-holders 
filed applications under Section 73 of ‘the 
Code of Civil Procedure for rateable. distzi- 
bution among. them of the assets réalised. 
Before the executing Court passed any orders 
on those applications, the Official Receiver 
filed the present application, out of which this 
civil revision petition has arisen; on 21-9- 
1968 claiming the balance amount of Rupees 
44,591-25 ps. after deducting the sale warrant 
amount from the money realised in execi- 
tion, for the benefit ‘of the general body of 
creditors of the insolvent, which the court 
negatived. i 


3. The relevant provisions of the Act 
are Sections 28 and 51. 
Section 28 (2) of the Act that on the mat- 
ing of an order of adjudication, the who.e 
of the property of the insolvent shall vest. in 
the Court or in a receiver and shall become 
divisible among the creditors, and therefore, 
except as provided by the Act, no creditcr 
to whom the insolvent is indebted in respect 





of any debt provable shall during the per. 


dency of the insolvency proceedings have any 
remedy against the property of the insolvent 
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Official Receiver Kurnool r, S. I. M. & S. Co. 


It is provided under . 
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in respect of the debt. It is provided under ` 
section 23 (7) of the Act that an order of ` 
adjudication shall relate back to dnd take: . 
effect from, the date of the presentation of ~. 
the petition on which it is made.- Therefore, : 
the -crucial date in this case is 28-10-1967 
on which date the insolvency petition was 
filed though the adjudication order was passed 
subsequently on 11-7-1968, but that is suð- 
sequent -to 13-10-1967 on or before. ‘which 
a ne sale amount was deposited -in the 

ourt, Ho a 


__ In Section 51 (1) of the Act it is pro- 
vided ‘that where execution of a decree has - 
issued against the property of a debtor, no 
person shall be entitled to the benefit of the 
execution against the Receiver except in 
respect of assets realised in the course of 
the execution by sale or otherwise before 
the date of the admission of the petition. 


In the present case, as already mentioned 


above, the assets in question were realised in 
the course of execution by sale before the 
date of the filing of the insolvency petition. 
From a plain reading of Section 51 (1) of 
the Act it appears clear that in respect of 
assets ‘realised in the course of execution by 
Sale if they were realised before the date ofl. 
filing of. the insolvency petition, the ordinary) 
law will take its course with regard to claims 
of persons on those assets. It means that in 
such a case the persons who will be entitled 
in law to the benefit of the assets realised 
in execution will not be affected by the sub- 


. Sequent adjudication of the judgment-debtor. 


4, It is provided under Section 73 of 
the Code of Civil Procedure that where assets 
are held by a Court and more persons than 
one have, before the receipt of such assets, 
made application to the court for the ‘execu. 
tion of decrees for the payment of money 
passed against the same judgment-debtor and . 
have not obtained satisfaction thereof, the as- 
sets after deducting the costs of realisation 
shall be rateably distributed among all such 
persons. Therefore when assets in execu'ion’ 
were realised by the executing Court before 
the insolvency petition was filed, as provid- 
ed under Section 73 of the Code of Civil Pro-|_ 
cedure, the assets would be available fcr rate- 
able distribution among the decree-holders who 
made applications for execution of their 
decrees for payment of money passed against 
the same judgment-debtor insolvent. 


5. In this connection, Sri R. V. Subba 
Rao learned counsel for the petitioner, has 
placed reliance on a number of decisions. 
But: none -of the decisions is of any avail to 
support his argument that as per the provi- 
sion contained in Section 51 (1) of the Act 
the’ decree-holder at whose instance the pro- 
perties of the insolvent were sold in execu- 
tion would only be safe and not the other 
decrec-holders who applied for rateable dis- 
tribution. l 


6. In the decision Official Receiver, 
Tanjore v. M. R. Venkatarama Iyer, AIR 
1922 Mad 31 the insolvency petition was filed 
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after an order was passed by the executing 
Court for rateable distribution. Their Lord- 
ships of the Madras High Court held that 
from the time of the order of rateable distri- 
bution, the money must be treated as be- 
longing not to the judgment-debtor but to 
the decree-holders in whose favour the order 
was passed and the Official Receiver there- 
fore could no more recover the money from 
the Court which passed the order than frem 
tbe decree-holder, nor can he claim the money 
for the benefit of the general body of credi- 
tors. -On the facts of that case, their Lord- 
ships held so. They did not further say that 
before any order was actually passed by the 
executing Court for rateable distribution if 
the insolvency petition was filed the money 
would be available for the benefit of' the 
general body of creditors. . 


: 7e In the decision Official Receiver, 
West Tanjore v. Sambasiva Ayyar, AIR ‘1943. 
. Mad 118 what the Madras High Court said 
‘was where in an execution sale ‘one-fourth 
of the purchase money is deposited before 
and the balance three-fourths is paid’ into 
Court after the admission of the insolvency 
petition, the sale proceeds cannot be deemed 
to have been realised within the meaning of 
Section 51 (1) of the Act. To the same effect 
is the decision Ramanathan v. Subramanian, 
AIR 1925 Mad 248. In the:present case, ad- 


mittedly the entire purchase money was rè — 


ceived by the executing Court before 
solvency petition was filed. 

8. In the decision Official Receiver, 
Cuddapah v. Subbamma, AIR 1944 Mad 389 
the Madras High Court said that when some 
money was attached before judgment, . mere 
filing of an execution petition cannot convert 
the money into assets realised in execution. _ 

9, In the decision Brij Behari v. 
Budh Sen, AIR 1942 All 263 what the Allaha- 
bad High Court said is that .the insolvent’s 
property vests in Official Receiver from the 
` date of insolvency petition and therefore the 
Official Receiver can challenge the sale. Ir 
execution of the decree against the insolvent 
held after the insolvency petition was filed. 

10. Therefore, none of the decisions 
relied on by the learned counsel for the peti- 
tioner supports his argument... There are no 
merits in the.revision petition and accordingly 
it is dismissed with costs, . . 

.  # ie ee . Petition dismissed. 


the in- 
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an, 


Nazeeruddin v. Ram Devi (Sambasiva Raz J.) 


Petn. No. 274.0f 1973, DH- 


A. LR, 


(A) Civil P. C. (1908), Ss. 151, 152) — 
Amendment of decree — Decree for specifie 
performance of sale not fixing date for com- 
pletion thereof —- When can te amended! — 
{Specific Relief Act (1963), S. 20). 


Where a decree for specific performance 
of 'a sale omits to fix the date for comple- 
tion of the sale, it is not specific and such 
omission is an accidental slip which defeats 
the very decree and renders it nugatory. | In 
view of the grave injustice that will be caus- 
ed to both parties it is a fit case to exercise 
the power under Section 151. (1961) 2 Andh 
WR 54, Followed; AIR 1963 All 49, Distin- 
guished. (Paras 2 and 3) - 
Cases Referred: Cironotogical 
AIR 1963 All 49 = 1562 All LJ 1082 4 
(1961) 2 Andh WR. 54 a 3 

H. G. Kulkarni, for Petitioner; Y. Sivara- 
masastry, for Respondent. he Be 

,. ORDER :— The question which arises in 
this Civil. Revision is whether the Court can 
amend under Section 152, Civil P. C.i the 
judgment and. decree granting specific or- 
mance, when it had cmitted to specify! the 
time before which the specific perfo lance 


‘should be completed. . 


‘2.’ The material facts are: The! res- 
pondent filed the snit on the foot of an aprec- 
ment of sale for specific performance, It 
was decreed on 12-2-1371 saying that on the. 
payment of Rs. 15,000/- the defendant should 
execute the reconveyarce document in favour 
ef the plaintiff. - It, however, omitted tp fix 
the time. before whick such amount shculd 
be paid and the recenveyance. deed should be 
executed. So, the defendant filed a- petition, 
out of which the present revision arises, to 


` amend the judgment and decree .under! Sec- 


tions 152 and 151 to rectify the defect |as. it 
arose out of an accidental slip. or cmissicn. 

' Jt is well known that the time for! pay- 
ment and the execution of the document are 
generally fixed in judszments and decrees fcr 
specific - performance. The omissicn to do 
so in. this case is clearly an accidental slip 
or’ omission coming within the ing of 
Section: 152. The lower court hewever, stated 
that the judgment and decree are in ‘accord- 
ance with the. pleadings. and it was for. the 
plaintiff to choose to execute the decree. The 
decrèe can. be executed within the time sti- 
pulated for execution of. the decree. In view 
of Section 48 of the Civil P. C. the execution 
can drag on for 12 years. If the view of the 
ia Court is right _ what would the 
result? _ D og 


Though a decree for specific performarce- 
has ‘been: passed, the positions of the [parties 
are left in a very vague, indefinitely and 
nebulous condition. The defendant is now 
bound to execute the reconveyance de 
will have to await the sweet will and pleasure 
of the plaintiff for paying the amount and 
calling upon him to execute the document 
which he may do at any time within 12 years. 

aT oe Cer 


| 
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True, he will have to keep it alive once in 
three years. Such could never be the inten- 
tion of judgment and decree for specific per- 
formance. The very expression ‘Specific per- 
formance’ indicates that the performance of 
an agreement should be specific. Withou: the 
time fixed for its performance, the decree 
ceases. to be specific. So, omission to fix the 
date. for performance would be defeating the 
very decree and making it nugatory. Cmis- 
sion to mention the times for payment and 
execution is clearly an accidental slip or cmus- 
sion on the part of the Court. 


3. In any case, in view of the grave 
injustice that will be caused to both perties 
it is a fit case where the-power of the Court 
under Section 151, Civil P. C. can be pro- 
perly exercised. In Sreerama Chengal Vara- 
yanaidu v. Ramaiah, (1961) 2 Andh WR 54. 
Venkatrama: Sastry, J. took the view that the 
Court has jurisdiction under Section 151, 
Civil P. C. to fix a date subsequently for per- 
formance of the contract by the plaintiff, 
though the application was filed under Sec- 
tion 152, Civil P. C. 


4. Sri Kameswara Rao appearing fof 
the plaintiff respondent relies on Ram 
Krishna v. Mukand Shanker, AIR 1963 All 
49. That case has no application because, 
what the learned Judge held was that a decree 
cannot be said to be not executable on the 
ground that there was no provision az to 
when sale price was to be paid or whether it 
was to be paid prior to execution of the sale 
deed. At the same time the decree provided 
that the defendant should execute the: sale 
deed within 30 days. The learned Judgs in 
those circumstances held that the decree was 
executable. That has no application to the 
present case, As I have said, to hold other- 
wise would be defeating the very decree for 
specific performance and to cause grave in- 
justice to the parties. 


5. I therefore, set aside the ordez of 
the lower Court and grant the applicztion 
of the defendant-petitioner for amendment 
and fix the date for deposit of the amount 


‘by the plaintiff decreed against him into 


Court as one month from to-day. i.e., 23rd 
of February, 1975 and also the costs for re- 
conveyance and the time for the defendant to 
execute the reconveyance deed as on or be 
fore 7th March, 1975. In the result, the revi- 
sion petition is allowed with costs. 


Petition allowed. 
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KONDAIAH, RAMACHANDRA RAJU 
AND RAGHUVIR, JJ. 
Appalaneni China Veera Raghaviah, 
Appellant v. Estates Abolition Tribunal 


(Dist. Judge) Guntur and others, Respon- 
dents. 


Writ Appeal No. 343 of 1973. D/- 


. 25-9-1975.* 


{A) A. P. (Andhra Area) Estates 
Land Act (1 of 1908), Ss. 3 (10), 185 — 
Whetber particular land is private land — 
Determination — Presumption under Sec- 
tion 185 — Rebuttal of — On facts and 
circumstances of case landholders held 
entitled to patta under §. 15 of Estates 
Abolition Act, (4. P. (Andhra Area) Esta- 
tes (Abolition and Conversion into Ryot- 
wari) Act (26 of 1948), S. 15). 


The theory of the land being anpur- 
tenant to, or surrounding the palace or 
mansion of the zamindar or landholder, 
otherwise known as mansion test. cannot 
be applied to determine a particular land 

ing homefarm or not. The actual dis- 
tance of the land or its exact location in 
the main village or in any other village in 
the estate is not material and relevant, 
There is no basis or warrant for an as- 
sumption that the two words ‘domain’ and 
i efarm’ are synonymous having iden- 
tical import either in precedents or ety- 
mology. (Para 16) 
f The statutory presumption that the 
land is in inam villages is not private but 
ryoti is not absolute but only rebuttable. 
The presumption can be displaced: by po- 
sitive evidence on record irrespective of 
the source from which it emanated as evi- 
denced by 5S. 185 of the Estates Land Act. 
S. 185 specifies the guidelines for the de-. 
termination of the question whether a 
particular land is private or ryoti. Such 
question is a question of fact depending 
upon the facts and circumstances of each 
case, . (Para 17) 


_ The landholder, in order to establish 
his claim that the land in dispute is his 
private land, must prove direct cultiva- 
tion by himself or the members of his 
family or through his agents or farm-ser~ 
vants for some period and on the material 
dates or in the alternative prove his in~ 
tention to retain the land for his personal 
cultivation and use as and when he de~ 
Sires. The mere possession of both the 
warams by the landholder would not dis- 
place the statutory. presumption unless 
something in the evidence either by way 
of vroof of direct cultivation or by some 
RAST tc Eee br aman eee oko 


“(Against order of Kuppuswami, J. in 
W. P. No. 4843 of 1970, D/- 24-8-1972.) 
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clear indication of an intent to regard the 
land as retained for his personal use is 
established. The tests laid down by the 
majority of the Full Bench in AIR 1952 
Mad 323 (FB) are in no way in conflict 
with the test of personal cultivation and 
the intention to retain for personal culti- 
vation enunciated by the Supreme Court 
in AIR 1968 SC 1005. Methods of proving 
land to be private land pointed out. 
(Para 17) 
Hence, it cannot- be said that the test 
of personal cultivation alone can be ap- 
plied to cases where the nature and cha- 
racter of the land from its inception 1s 
not known, The Supreme Court In AIR 
1968 SC 1005 did not intend to overrule 
by implication the decision in AIR 1952 
Mad 323 (FB) as the doctrine of implied 
overruling can only be applied or invok- 
ed where it is impossible to reconcile the 
two pronouncements. _ (Para 17) 
Where the landholders had personally 
cultivated the land for some time and by 
virtue of the short term leases and the 
other admitted facts, the landlords were 
found to have the intention to retain the 
land for personal use and cultivation and 
there was no material to hold that the 
land was ryoti and the tenants had ac- 
quired occupancy righis therein, the land 
in dispute must be held to be the private 
land of the landholders and they were 
entitled for the grant of a patta under 


S. 15 of the Estates Abolition Act. Case 
law discussed, . (Para 20) 
Cases Referred: Chronological Cases 


AIR 1973 Andh Pra 281 = W. P. No. 2748 
of 1968, D/- 10-8-1972 : 1, 15 
(1973) W. P. No. 2863 of 1968, D/- 17-1- 
1973 (Andh, Pra) . 14 
(1972) 2 Andh LT 30 13 
(1972) 2 Mad LJ 594 14 
(1971) 2 Andh LT 17 13, 14 
AIR 1969 Andh Pra 55 = (1968) 2 Andh 
LT 148 (FB) 10 
(1969) Writ App. No. 17 of 1968, D/- 27-11- 
1969 (Andh. Pra.) 1, 15 
AIR 1968 SC 1005 = (1968) 2 SCR 754 1, 
3, 4, 10, 11; 13, 14, 15, 17, 20 

(1968) W. P. No. 685 of 1968 (Andh Pa 


(1957) 1 Mad LJ 72 = 70 Mad LW 421 10 
(1957) AC 228 = (1956) 2 All ER 669 13 


1957) 2 QB 564 3 
(1984) 1 WLR 1357 = (1954) 3 All ER 308 
(1952) 1 Mad LJ 71 


Mad: 323 
a 1, 3, 4, 8, 10, 11, 


Sigi 12, 13, 14, 15, 17, 20 
BIR 1946 Mad 214 = (1946) 1 Mad Ls a3 
(1946) App. Nos. 176 to 178 and 493 of 1946 

Lee | R (1919) Peat 

= JL, i 
AIR 1915 Mad 750 (2) = ILR.. (1916) -39 
Mad 341 Se ee, A AB, 
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A. C. V. Raghaviah v. E. A. Tribunal (FB) 


A. = ° 
(1901) AC 495 . 10 


P. M. Gopala Ra», for Apmiank 
Govt. Pleader for Excise on behalf of 
(Nos, 1 and 2) and M/s C, Poornaiah and 
K. B. R. Krishnamurthy for N. Rajeswara 
Rao (for No. 3), for Respondents. 


KONDAIAH, J.:— The village lof 
Kantetivari Kandriga, Narasaraopet, taluk 
in the district of Guntur was notified and 
taken over under the provisions of the 
Andhra Pradesh (Andkra Area) Estates 
(Abolition and Conversion into Ryotwari) 
Act (XXVI of 1948) (kereinafter referred 
to as the Estates AboHtion Act) on Sep- 
tember 7, 1951. Respondents 4 and 5 and 
one Chennapati Lakshnaiah applied for 
the grant of a patta in respect of a piéce 
of land comprised in K. S. No. 14/1 (O.I S. 
3/9) having an extent of Ac. 3-04 cents, 
under Section 15 of the Estates Abolition 
Act, claiming that it constituted their 
private land. According to the applicants- 
inamdars, the land in question was gifted 
to their predecessors in the year 1911 and 
it was given on short term leases eyi- 
denced by Exs, P-4 and P-5 in favour! of 
Gorantla Veerayya anc: Venkataswamy for 
zhe periods commencing from 1918 and 
ending with 1923 and from 1929 to 1934 
respectively. 


Thereafter, it was cultivated by. the 
inamdars through one Raghavulu from 
1944 to 1949 and from 1949 to 1953-54 per- 
sonally. The claim of the inamdars was 
apposed by the appellant herein contend- 
ing inter alia that he end his préedecéssors- 
in-title were in possession of the land 
ever since 1925 and he is entitled. to a 
ryotwari patta. The Settlement Officer.) by 
his order dated July 8, 1959, rejected the 
claim of the inamdars holding that the 
land in question is pozamboke land. |On 
appeal by the inamders, the Estates Albo- 
lition Tribunal set aside the finding of ithe 
Settlement Officer and remanded the case 
to his file for determining the -question 
whether it is private _and or not. 


In the meanwhil2 on November) 24, 
1962 the land was sold by the inamdars to 
one Vidapalapati Venkateswararao, ithe 
3rd respondent herein. However, he was 
not then added as a party to the proceed- 
ing before the Estates Abolition Tribunal 
or the proceeding before the Settlement 
Cfficer after remand. The Settlement Offi- 
cer, by his order Gated November) 30, 
1964, came to the corzlusion that the land 
was ryoti land and sherefore, the inam- 
dars were not entitled to-a patta under 
Section 15 of the Estetes Abolition Act on . 
the basis of their cleim that it was their. 
private and, Aggrieved by the decision af 
the Settlement Officer the 3rd respondent 
transferee and the applicants for | the 
grant of patta preferred an appeal A the 


9. Estates Abolition Tribunal. - 
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The learned District Judge, Guntur 
who constituted the Tribunal, on a care 
consideration of the entire evidence—oral 
and documentary, held that the landaold- 
ers were letting out the land to tenan-s on 
short term leases, that there was am. in- 
tention on their part to retain the land 
for personal cultivation by the inaw dars 
from 1944 to 1954, that the claim of the 
appellant that himself and his pred2ces- 
sors-in-title were in continuous possession 
and enjoyment of the land since 1925 was 
not true and he came into possessior: of 
the land only in the year 1954 and bhat, 
therefore, the landholders are entitled for 
the grant of a patta on the footing that 
the landin question was their private Land. 
The appellant questioned the validity of 
the order of the Estates Atbolition Tribu- 
nal. in writ petition No, 4843/1970. Our 
learned brother, Alladi Kuppuswaná, J. 
on a careful appraisal of the entire Zacts 
and circumstances, upheld the view taken 
by the Tribunal and dismissed the writ 
petition. 


-This appeal preferred against the de- 
cision of the learned Judge came up first 
before a Division Bench consisting of the 
Honourable the Chief Justice and A. V. 
Krishna Rao, J. before whom it was :on- 
tended by the appellant’s counsel that 
the decision of a Full Bench of the Mad- 
ras High Court in Periannan v. A. S. Am- 
man Kovil, AIR 1952 Mad 323 (FB) is no 
longer good law in view of the subse- 
quent decision of the Supreme Court in 
Chidambaram Chettiar v. Santharara 
Swami Odayar, AIR 1968 SC 1005 and 
that in two unreported decisions of his 
court in Writ Appeal No. 17/1968 deted 
27-11-1969 and Writ Petition No, 2748 of 
1968 and batch dated 10-8-1972 = (AIR 
1973 Andh Pra 281),.a view contrary to 
the one taken by the. Madras High Ccurt 
in Periannan’s case AIR 1952 Mad. 323 
(FB) was taken. On the basis of that re- 
presentation, the learned Judges have di- 
rected this appeal to be heard by a Bemch 
of three Judges, That is how this apreal 
has come up before us. 


2. Mr. Gopala Rao, the learned 
counsel appearing for the appellant, stre- 
nuously contended that there is inconsis- 
tency between the decision of the Madzas 
High Court in Periannan’s case AIR 1652 
Mad 323 (FB) and that of the Supreme 
Court in Chidambaram’s case AIR 1£68 
SC 1005 regarding the concept of dorin 


or home farm land within the meaning of 


Section 3 (10) (b) (i) of the A. P. (Andhra - 


Area) Estates Land Act, 1908 (hereinafter 


referred to as the Estates Land Act).: and . 


the mode of proof required to establish a 
particular land to be private land and the 
tests laid down, by the Full Bench of tne 
Madras. High, Court in Clauses.4 to 6 of 
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tent with the test of direct . cultivation 
enunciated by the Supreme Court, It is 
further urged that the finding of the Esta- 
tes Abolition Tribunal and the learned 
Single Judge -to- the effect that tha land in 
question is a private land is based on in- 
ferences which are drawn on inadmissi- 
ble evidence, that the land was ryoti and 
that the landholders are not entitled to 
patta under Section 15 of the Estates Abo- 
lition Act as they failed to prove cultiva- 
tion for 12 years prior to 1908 or 1936. 


3.. This claim of the appellant is 
resisted by Mr. C. Poornaiah for Sri N. 
Rajeswara Rao, the learned counsel ap- 
pearing for the landholders, contending 
inter alia that there is no conflict between 
Periannan’s case (AIR 1952 Mad 323) (FB) 
and Chidambaram Chettiar’s case AIR 1968 
SC 1005 that the Estates Abolition Tri- 
bunal has, on an appraisal of the evi- 
dence, rightly held that there was inten- 
tion on the part of the landholders to re- 
tain the land for personal cultivation or 
use and there is proof of direct cultivation 
prior to 1906 and 1936 for a period of 12 
years and in any event there was per- 
sonal cultivation for some period and 
that the plea that the land was ryoti from 
the beginning was neither specifically 
raised nor determined and it cannot be- 
permitted to be urged at this stage and 
there is no merit in this writ appeal. 


4. Upon the respective contentions 
of the parties and the facts, the following 
points arise for decision: (1) Whether ihe 
decision in Periannan’s case AIR 1952 
Mad 323 (FB) is in conflict with, and over- 
ruled impliedly by the decision of the 
Supreme Court in Chidambaram Chettiar’s 
case AIR 1968 SC 1005, (2) Whether, on 
the facts and in the circumstances, the 
land in question is a private land, as con- 
tended by the respondents, or ryoti land, 
as pleaded by the appellant? 


5. Before adverting to the facts of 
the case for the determination of the se- 
cond question, it is not only profitable but 
convenient to examine the law and the 
tests that govern the determination of a 
particular land being private or ryoti in 
character. Section 3 (10) of the Estates 
Land Act defines ‘private land’ whereas 
‘ryoti land’ is defined. under Section 3 (10) 
of the same Act. We may notice the pro- 
visions of Section 3 (10) (b) (i) which is 
relevant for our purpose: — 

“3. (19) “Private land’— 

(a) xx: XX XX i 

(b) in the case of an estate within 
the meaning of sub-clause (2) means— 


; i . such as Rambattam, Khas, sir or -pannai 
= oa) Plates s w . Lor ETI ` EEL 
paragraph 49 of. its. judgment are inconss-- | EO eat Fog A ee a TR 
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*Ryoti land” is is “cultivable land in an 
estate other an private land”, The defi- 
nition of “ryoti land” does not include 
beds and bunds of tanks, drainage or 
irrigation channels, threshing floor, cattle 
stands, village sites and lands granted on 
e tenure as indicated in clauses (a) 

to (c) of Section 3 (15)..A presumption 
-that land in inam village is not private 
land is created under Section 185 which 
contains guidelines for determination of 
the question whether a land is a private 
land. Section 185 to the extent relevant 
for our purpose, reads thus:— 


“Presumption thet land in inam vil- 
Tages is not private tand—When in any 
suit or proceeding it becomes necessary to 
determine whether any land is the land~ 
holder’ s private land, regard shall e 


0) to local custom. 


(2} In the case of an estate within 
the meaning of sub-clause {a), (b). fc) or 
(e) of clause (2) of Section 3, to the ques- 
tion whether the land was before the first 
day of July, 1898, specifically let as pri- 
vate land; and 


(3) to any other evidence that may be 
produced; `- 


Provided that the land shall- be pre- 
sumed not to be privete land until the 
contrary is proved.” 


Whether a particular land is a private 
land or a ryoti land fell for determination 
_ in several decided cases as the definition 
of ‘private land’ merely states that ‘pri- 
vate land’ means the ‘domain or home- 
farm land of the landholder’ out nowhere 
in the Estates Land Act the words ‘do- 
main or home-farm land’ have been defin- 
ed. We shall now refer to a few leading 
eases which are relevant for the pur- 
pose of deciding’ the controversy with 
which we are concerned. 


6. The earliest important decision 
on this aspect of the case is that of the 
Judicial Committee in Yerlagadda Mallik- 

rjuna Prasad Naidu v. Somayya, ILR 
(1919) 42 Mad 400 = (AIR 1918 PC 182) 
affirming the decisicn of the Madras High 
Court in Zamindar of Chellapalli v. So- 
mayya, ILR (1916) 39 Mad 341 at p. 346 = 
(AIR 1915 Mad 750 (2) at mp. 753). - The 
question that fell for consideration there- 
in was whether the lands in dispute which 
were admittedly ryoti at an earlier point 


of time, had been. oanverted into or prov- - 


ed to be, the private lands of the Zamin- 
dar. On the evidence on record. it ‘was 
‘found by the Madras High Court in Za- 


mindar of Challapalli v, Somayya, ILR 


(1916) 39 Mad 341 at p: 346 = (AIR 1915 
Mad 750 (2) at p. 753) that the Zamindar 
did never cultivate the suit lands but they 
were always cultivated by tenants. Wallis 
C. J., observed: 


po 
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“Once it is shown as here that ial 
were a ryoti, down to a certain date the 
effect of Section $ is that even if the Z4- 
mindar subsequently acquired the kudi~ 
varam right that would not of itself con- 
vert them into private land and we have 
to see whether what has happened subs¢- 
quently is sufficient to convert the land 
into private land, that isto say, into d 
main or home-farm Land.” 


Seshagiri Ayyar, J, in his concu 
judgment, meant the terms ‘domain’ and 
‘homefarm’ in the same way and the ex- 
pression ‘Demesne’ land was held to 2: 
‘land immediately surrounding the ~ 
sion or dwelling house, the park or chas ae 
The expression ‘domain’ in the Ma 
Estates Land Act was held to have ‘been 
used in that limited sense. In these T 
cumstances, the test that was applied 

the Eigh Court. was that private land > 
“land which a zamindar has cultivated 
himself and intends to retain as res 
able for cultivation by himself even when 
from time to time he demises it for) a 
season.” The Judicial Committee approved 
the aforesaid test laid down by Wallis 
C. J J. as ‘That test.is obviously suggested 
by Section 185 of the Act.” It does not lay 
down that the test of personal cultivation 
is applicable even to cases where. the 
question is whether the land which “was 
not once ryoti and whose original was | t 
known, was validly converted inte the 
category of private land. ; 


‘Tine next important case ‘is Japadee- 
sam Pillai v. Kuopummal, AIR 1946 Mad 
214 at np, 221 and 222). Therein it felljfor 
consideration whether the lands in ți 
pute formed part of the Tanjore. P 
Estate, It was held that those lands were 
ryoti and they were in the hands of ten- 
ants prior to 1862 when fresh title was 
conferred on the Raja by the Crown 
Grant as a result of which the landho}der 
got both the melvaram and Kudivaram 
rights, On a careful review of the entire 
evidence—oral and documentary it 
found that the lands in question i was t- 
ed the holdings of the tenants in ich 
they had occupancy rights. It was fur- 
ther found that there was no material ta 
hold that the lands in question had been 
cultivated or retained by the landholder, 
However, certain observations had been 
made by the learned Judge. Wadsworth, 
Officiating C. J., speaking for the yurt, 
about the meaning of the expression do- 
main’ and ‘thomefarm’, thus:—~_ 


"It seems to us thab sub-clause (b) 
fi} of the definition is intended to cover 
those lands which come obviously within 
what would ordinarily be recognis as 
the domain or homefarm; that is to | say 
lands appurtenant to the landholder’s re- 
sidence and kept for his enjoyment ae 
nse,” - 
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The two words ‘domain’ and ‘Home-farm’ 
appear to have been foung to be syrony~ 
mous having identical import. In our view, 
there is no basis or justification for such 
an assumption either in precedent or ety- 
mology. What had been stated by the 
Judges therein would be. applicable to 
domain land but not home-farm land. 
After pointing out the clauses other then 


sub-clause (b) (i) of the definition which 


deal with lands which would not neces- 
sarily be regarded as home-farm lenis in 
the ordinary usage of the term but culti- 
vated personally by the landholder for the 
requisite number of years, or lands im 
which the tenants right has ‘been pur- 
chased by the landholder, the Jeerned 
Officiating Chief Justice observed (at 
pages 221, 222} thus:— 

“It seems to us that the definition 
réad as a whole indicates clearly tha. the 
ordinary test for ‘private’ land is the test 
of retention by the landholder for ‘his 
personal use and cultivation by him under 
his personal supervision.. No doubt such 
lands: may be Iet on short leases for the 
convenience of the landholder ‘without 
losing their distinctive character; bu: it 
does seem to us to be inconsistent with 
the scheme of the Madres Estates Land 
Act, es amended, to treat as private those 
lands with reference to which the only 
peculiarity is the fact that the lanclord 
owns both the varams in the lands and 
has been letting them out on short -erm 
leases, There must, in our opinion, be 
something in the evidence either by way 
of proof of direct cultivation or by some 
clear indication of an intent to regard 
these lands as retained for the personal 
use of the landholder and his esteblish- 
ment, in order to place those lands in the 
special category of private lands in which 
a tenant under the Madras Estates Land 
Act cannot acquire occupancy rights.” 


Applying the aforesaid test applicable to 
the facts of that case where the lends 
were found to be ryoti ones, it was fcund 
that the lands in question were not prov 
ed to have been converted into private 
lands as there was no personal cultivation 
or intention to retain the same for zer- 
sonal use by the landholder. This mar be 
noticed from the following passage (at 
p. 222):— ` 

“It seems to us that there are 10 
materials in the present case to show chat 
these’ lands have been so cultivated or 
retained by the landholder. It is said. “hat 
they are situated within a mile or, two of 
one of the palaces in the estate; but they 
were not in origin, home-farm lands, be- 
fore the seizure ‘of the estate’ from the 
Raja, and seeing that the estate hes ‘teen 
under successive Receivers ‘almost cant 
nuously since the re-grant, there is no 
evidence that the grantee treated these 
lands as lands kept for His personal use 
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ang occupation or cultivated them under 
his personal supervision, Seeing that the 
lands cannot come under any other clause 
oi the definition than Clause (b) ü) of 
sub-section (10) of Section 3 and having 
regard to the fact that the presumption is 
in favour of the ryoti character of the 
lands, we must hold that the plaintiff has 
Ea to prove that the lands are private 


The aforesaid passage indicates without 
coubt thaż the test applied by the court 
governed the facts of that case. If the 
court had come to the conclusion that. 
there was personal cultivation or intend- 
ment of the landholder to retain the lands 
though situate one or two miles away 
from one of the palaces in the estate, the 
court wonld not have hesitated to uphold 
the contention of the landholder that they 
were private lands. The distance to the 
lands from the palace or the mansion of 
the lancholder is not material and not a 
guideline on which the character of the 
land—-whether private or ryoti can ‘be 
Getermined. That apart, in the class of 
estates falling under Section 3 (2) (d), 
the landholder who resides in the main 

illage, can, under no circumstances, own 
and possess private lands in such estates 
if the mension test alone is to be applied. 


In fact, the estates falling under Sec- 
ticn 3 (2) (d) were found to comprise pri- 
vate lands of the landholder and hence, 
the category of home-farm land cannot 
validly be confined only . to lands sur- 
rounding or appurtenant to the palace or 
mansion of the zamindar or landholder. 
In other words, lands irrespective of their 
lecation within an estate, can be proved 
to be private lends of the landholder, 
provided he satisfactorily displaces by 
positive evidence the presumption under 
Section 185 that a land is not private. 


7. We shall now turn to an un- 
reported decision of the learned Judges, 
Subbareo and Chandra Reddi, JJ. (es 
they then were) in Parish Priest of Kara- 
yar Parish v. Thiagarajaswamy Devas- 
thanam (Appeal Nos. 176 to 178 and 493 
Of 1946 of the Madras High Court). Broad- 
Iy accepting the test laid down in Jaga- 
deesam Pillai v. Kuppammal (AIR 1946 
Mad 214) the learned Judges summed up 
the legal position thus:— 


“Private land as defined under the 
Madras Estates Land Act comprises two 
categories, private lands, technically so- 
called and lands deemed to be private 
lands. In regard to private lands strictly 
So called.‘ it must be a domain or home- 


‘farm land as uriderstood in law. The mere 


fact that parti cular lends are described in 
popular province as pannei, Kambattam, 
sir, xhas, is not decisive of the question 


'unless the lends so-called. partake of the 


4 


56 A.P. [Prs..7-8] A. C. V. Raghaviah v. E. A. Tribunal (FB) 


characteristics of .domain or homefarm 
lands. l 

The test as to ascertain whether a 
land is domain or home farm is that ac- 
cepted iby the Judicial Committee in Mal- 
likarjuna Prasad v. Somayya, ILR (1919) 
42 Mad 400 = (AIR 1918 PC 182) i.e. land 
which a zamindar has cultivated himself 
and intends to retain as resumable for 
cultivation by himself even if from time 
to time he demises for season. Whenever 
a ‘question therefore arises whether a 
land is private land technically so-called 
as defined in sub-clause (1) of clause (b) 
to Section 3 (10) the presumption is that 
it is not a private land. The recitals in 
the leases, pattas etc. after 1918 must be 
excluded and the recitals in similar docu- 
ments prior to 1918 in themselves are not 
sufficient evidence, There must be in addi- 
tion direct evidence thai these lands were 
either domain or homefarm lands in the 
sense that they were in their origin lands 
directly cultivated by the landlord or rê- 
served by him for his direct cultivation.” 
' The aforesaid dicta laid down by the 
learned Judge, Subba Rao, J. (as he then 
was) would not support the theory that 
the lands which are either’ cultivated per- 
sonally or preserved by the landholder 
for his direct cultivaticn must invariably 
be appurtenant to the palace or mansion 
of. the Zamindar in order to come within 
the category of domain or  homefarm 
lands. The broad general test as enunciat- 
ed by the Judicial Committee in Mallikar- 
juna Prasad v. Somayya, ILR (1919) 42 
Mad 400 = (AIR 1918 PC 182) that there 
must be proof that the lands were in their 
origin directly cultivated by the land- 
holder or reserved by him for his direct 
cultivation in order to establish that they 
are domain or homefarm lands; was ap- 
plied, , one 

8. The next important decision is 
that of a Full Bench of the Madras High 
Court in Periannan v. A. S. Amman Kovil, 
AIR 1952 Mad 323 = (1952) 1. Mad LJ 71 
(FB). Therein the Devasthanam repre- 
sented by its managers claimed to be the 
owners of malwaram and Kudiwaram 
interests in the lands which were being 
énjoyed as pennai lands or private lands. 
. They also claimed that they were leasing 
out the lands, from time to time chang- 
ing tenants and were also collecting 
‘swamibhogam’ in recognition of their full 
proprietary rights. The defendants sought 
to evict the tenants. The tenants resisted 
the suit claim contending inter alia that 
the village in question was in. estate 
under Section 3 (2) (d) of the Estates 
Land Act and they were cultivating ten- 
ants having occupancy rights and the 
lands in question were’ not private but 
ryoti, Both the courts below found -the 
village. to be an estate under Section 3 (2) 
(á). It-was further- found that the plain- 
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tiff-temple sold melwaram and Kudi- 
varam interests that the lands were pri- 
vate lands and that the- defendants had 
mot acquired occupancy rights in the 
-ands either under the Act or by pres- 
eription. On an elaborete review of the 
entire case law.on ‘the subject and ` the 
:mpact of the provisions of Sections 3 and 
lé5 of the Estates Land Act, the learned 
Judge, Satyanarayana Rao, J. enunciated 
the following propositions for the deter- 
mination: of the quest.on whether the 
P in a given case is a private or ryoti 


"1, If the land is znown tc be ryoti 
at its inception the on-y mode by whidh 
it could be converted into private land 
is by proof of continu>us. cultivation for 
a period of 12 years prior to the com- 
mencement of the Act. ie 


2. Even if the nature of the land lis 
not known, continuous cultivation for the 
required period of 12 years before the 
commencement of the Act would conclu- 
sively establish that the land is private 
land. i l ` 

3. If there is no proof of cultivation 
for a continuous period of 12 years be- 
fore the commencement of the Act, the 
land may be proved te be private land 
by the other methods provided the land 
was not shown to be cnce ryoti. 


4. Cultivation of the lands or leasing 
of the lands under shcrt-term leases may 
be one mode of proof. 


5. An intention tc cultivate or re- 
sume for cultivation is also a test to de- 
cide that the land is proivate land and such 
intention may be estaklished by any other 
means. not necessarily by’ cultivation 
alone. eS pat Se 


.. 6 The essence of srivate land is con- 
tinuous course of conduct on the part! of 
the landholder assertirg and acting on the 
footing that he is the absolute owner 
thereof and recognition and acceptance tby 
the tenants that the lendholder has abso- 
lute right in the land 


7. Mere proof tha: the landholder | is 
the owner of both the warams is not suffi- 
zient to prove that th= land: is private 
land.” (page 346). 

The learned Judge disapproved the view 
taken by Seshagiri Ayyar, J. in the case 
of Zamindar of Chelmalli v. Somayya, 


æ . 


ILR (1916) 39 Mad 341 = (AIR 1915 Mad 
750 (2)) in assigning a restricted meaning 
to the words ‘domain’ and homefarm and 
the observations of Wadsworth, Officiat-~ 
ing Chief Justice, in Jagadeesan Pillai v. 
Kuppammal, (AIR 1946 Mad 214) to the 
same effect, as the statutory provision of 
Section 185 of the Estates Land Act does 
not indicate or support the theory of such 
restricted meaning -o the expressions 
‘domain’ and ‘homefarm’. The learned 
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Judge, Viswanatha Sastry in a separate. 


judgment, concurred with the view ex- 
pressed by Satyanarayana Rao, J. and the 
principles enunciated by him. We may 
notice the following passage at p. 358 
where the learned Judge indicates the 
test for finding out whether the land is 
private or ryoti where its original cha- 
racter is not known and no evidence of 
direct cultivation is forthcoming due to 
lapse of time:— ae 

“If, owing to lapse of time or cther 
reasons, evidence of direct cultivation is 
not forthcoming its absence is not fatal 
to the claim that the land is private. Sec- 
tion 185 of the Act does not shut out, but 
on the other hand allows all evidence that 
would be relevant and admissible under 
the law of evidence, to prove that fact 
in issue, namely,- whether the lane is 
private or ryoti. Local usage or custom 
and ‘the letting of the land as private 
land in leases before 1898 are specifically 
mentioned in Section 185 (1) and (2) as 
being relevant evidence but other evi- 
dence is also expressly made admissible 
under Section 185 (3).” 


The classification of lands as private 
lands at the time of the permanent seztle- 
ment or in the early records of zaminda- 
ries, the terms of the grant of an under- 
tenure, the assertion and enjoyment by 
the landholder of the right to both the 
warams, the intention to retain with him- 
- self the kudiwaram right and the conse- 
quent right to resume direct cultivation if 
he chooses, -leases of the lands as private 
lands or with terms and conditions incon- 
sistent with any right of occupancy in the 
leases, admissions by tenants that the 
landholder is the owner of both warams 
and that they have no occupancy rights, 
changes in the personnel of the tenants, 
variations in the rates of rent, payable by 
the tenants, these and kindred matters 
would be relevant and admissible in 2v1- 
dence to prove that the lands are private 
lands. The probative value of such evi- 
dence depends on the facts and circam- 
stances of the each case. 


3.2. Oe We may now notice the view 
taken by Raghava Rao, J. in interprezing 
the words ‘domain’ and ‘thomefarm’. Ac- 
cording to the learned Judge, the word 
thomefarm’ has not been confused in 
Zamindar of Challapalli v. Somayya, ILR 
(1916) 39 Mad 341 = (AIR 1915 Mad 750 
(2)) with the expression ‘domain’ but 
‘interpreted and given effect to with re- 
ference to the land in question in hat 
case’. The learned Judge observed (af 
page 363) thus:—_ . 

The question in that case in fact 
arose with reference to other than dorrain 
land, i.e., land situated far away from the 
dwelling house of the zamindar and actu- 
ally in a village of the zamindari kncwn 
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as ‘iyanki’ different to the village Chella- 
pally in which the dwelling house of the 
zaminder was situated. . Bi 

l In that case as well as in other cases 
in which the question of the character of 
the land as private or ryoti arose. with 
reference to the lands situated Zar away | 
from the dwelling house or in any ‘other 
village or villages than the villages in 
which the dwelling house was situate, 
the work of the court in the matter of 
the determination of the character of the 
land would have stood absolutely simpli- 
fied, had the mansion house . test -been 
applied, In that case it was not the word 
‘homefarm' that fell to be applied to the 
land in question, and the test of direct 
cultivation propounded was really because 
of what was implicit in the word ‘home- 
farm.’ 

It is not correct, in my opinion, to 
say that the Judges who decided that case 
treated the words ‘domain’ and ‘home- 
farm’ together as importing that the 
zamindar’s private land must be confined 
to land surrounding his place or resi- 
dence as in the case of demesne land of 
an English Lord-of the manor, I not only 
feel highly reluctant, I find it in fact 
wholly impossible to impute to Judges so 
distinguished and so experienced as these 
who decided that case any ignorance of 
very well known fact that private land in 
an estate might not only be situate far 
away from the dwelling thouse of the 
zamindari in the same village ‘but might 
also well lie scattered in different villages 
throughout the estate, especially when 
the case before the learned Judges was it- 
or concerned. with the latter type of 


From the aforesaid passage, it is evident 
that the mansion house test can have re- 
ference and application only to domain 
lands but not homefarm lands. 


E 10. We shall now turn to the de- 
cision of the Supreme Court in Chidam- 
baram Chettiar v. Santanaramaswami 
Odayar, AIR 1968 SC 1005. The question 
that fell for decision was whether the dis- 
puted lands purchased by the appellant, 
Chidambaram, under a sale deed dated 
November 11, 1948, situated in Orathur 
Padugai attached to Pannimangalam, one 
of the villages comprised in what is 
known as Tanjore Palace Estate, were pri- 
vate lands as claimed by the appellant, 
or ryoti lands as urged by the respon- 
dents. Incidentally the court had to de- 
cide whether Orathur Padugai constitut- 
ed a whole village and, therefore-an estate 
within the meaning of Section 3°(2) (d) of 
the Estates Land Act. The Subordinate 
Judge, Tanjore . dismissed the suits- hold- 
ing that Orathur Padugai'was an estate' 
and the lands situated in an estate were 
ryoti lands in which the deféndants ` had. 
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acquired ail es rights. On appeal, „the 
. Madras High Court affirmed the decision 

of the trial court. See Chidambaram 
Chettiar v. Ramaswami Odayyar, (1957) 1 
Mad LJ 72. The learned Judge, Govinda 
Menon, J: speaking for the court, anplied 


the principles enunciated in Periannan’s. 
for deter- : 


csse AIR 1952 Mad 323 (FB) 
mining the nature of tħe lands, as seen 
from the following passage fat p. 95}: — 


“What is private land is explained in 
the heed note of the Full Bench decision 
in Periannan v A. S Amman Kovil, 
which is to the effect that ` mere proof, 
that the landholder is the owner of both 
warams does not necessarily mean that it 
is private land, Passages at pages 81, 89, 
90, 97, 105 and 108 weré also relied upon. 
We are satisfied that on the evidence ‘there 
is no question of the lands being private.” 
Cn further appeal, the Supreme~ Court, 
on a consideration of the’ material on rè- 


cord, found that Orathur Padugai is a 


whole village and, therefore ` constituted 
an estate within the meaning of Section 3 
(2) (8) and proceeded to consider whether 
the suit lands were private lands within 
the meaning of Section 3 (10) (b) of the 
Estates Land Act, The learned Judge, 
Ramaswami, J. speaking for the court, 
observed at p. 1011 thus.: 


. "Under Section 3 (10) of the Act, pri- 
vate land comprises of. two categories, 
private lands technically so-called and 
lands deemed to be private lands. In re- 
gard to private lands technically so-called, 
it must be the domain or homefarm land 
of. the landholder as understood to in 
lew, The mere fact that particular lands 
are described in popular parlance , as 
pennai, Kambattam, sir, khas, is not de- 
cisive of the question unless. the . lands 
so-called partake of the characteristics of 
domain or homefarm lands, In our opin- 
ion, the correct test to ascertain whether 
a: land is domain or homefarm is that ac- 
cepted by the Judicial Committee in Yer- 
lagadda Mallikarjuna Prasad Naidu v. 
Somayya, ILR 42 Mad 400 = (AIR 1918 
PC: 182) that is whether it is land which 
a zamindar has cultivated himself and 
intends to retain as resumable for culti- 
vation by himself even if from time, to 
time he demises. for a season.”  . 


The aforesaid passage’ is exactly - similar 
to the one in .the judgment of Subbarao, 
J. (as. he then was} inthe unreported de- 
cision of the Madras High Court in Ap- 
peals ‘Nos. 176 .to.178 and 493-of 1946, 
which we have extracted earlier. 
learned, Judge, Ramaswami J.. proceeded 
to observe: u 

_ | “The Legislature. did” ‘not “hse. the 
. words ‘domain’ or “‘homefarm land’; with- 
out attaching to. them a magi “and it is 
reasonable, to suppose.. 


turé would attach to thes words ‘the 
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.under the administration of 
The . who always let out the lends to the ten- 


the Legisla- . 
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meaning whieh would be given to raan i 
ordinary English It seems to us that 
sub-clause (b) {i} of the definition is in 
tended to cover tnose lands which come 
cabviously within what would ordinarihk 
ke regarded as the GComein or home farm 
that is to say, lards appurtenant to th 
Jandholder’s residence end kept for s 
enjoyment and use, The homefarm is 
land which the landlord cultivates him- 
self. as distinct from land which he let 
cut to tenants to be fsrmed. The first 
clause is, therefore meant io include end 
signify those lands which are in the ordi- 
mary sense oi the word homefarm lands. 
“ine other clauses of the definition app 
te deal with these lands which would not 
necessarily be regarded as a 
knds in. the ordinary usage of the ter 
and with referenze to those lands there 
iS a proviso that. lands purchased at a sale 
for arrears of revenue zhall not be re- 
garded -as private lands unless cultivated 
directly by the lendlord for the required 
period, It seems to us that the definiticn 
read as a whole indicates clearly that the 
ordinary test for ‘privete land’ is the t st 
of retention by the lendholder for His 
personal use end cultivation by him 
“mder his persone] supervision. No doubt, 
such lands may ‘be let on short leases for 
the convenience of the landholder ee 
put losing their distinctive character: but 
it is not the intention or the scheme (of 
the Act'to treat as private those: langs 
with reference tc which the only pecu- 
Earity is the faci that the landlord œ 
toth the warems in tne lands and has 
been letting them out on short term 
leases, There must, in our opinion, 
something in the evidence either by way 
of proof of direct cultivation or by some 
«lear indication of an intent to reg 
these ‘lands as retained for the - Perso. al 
use, of the lendholder and his establi 
ment in order to place those lands in the 
o category of private lands in which 
a. tenant under the Ast cannot acquire 
eeeupancy rights.”  _ i 
Applying the aforesaid EE ` the 
learned Judge considered the facts of that 
case for finding Gut whether the lands are 
private or ryoti in character end ob- 
served: — 


“In the present case ere is no proof 


‘that the lends were aver directly culti- ' 


vated by the lardhold=r.. Admittedly soon 
after the grant of 1862 the - estate came, 
Receivers, 


ants to be cultivated.........the description 
of the land as ‘Padugal’- is not of much 
consequence.” - 


On a cotisideration of the entire evidence 
‘it'was found that "the appellant has fe 


adduced sufficient eviience to rebut 
presumption under ce 185- of fthe 


1976 


Act, that the lands in the inam village are 
mot private lands”......... In that case, the 
lands were admittedly once ryoti in cha- 
racter and they had been cultivated con- 
tinuously by the ryots and therefore the 
test of direct cultivation or retention of 
by the landholder for his personal culti- 
vation has been applied. Nowhere in that 
case, it has been held that the homefarm 
land must invariably be appurtenant for 
or surrounding the mansion or palace of 
the Zamindar or landholder but on the 
other hand, the land personally cultivat- 
ed by the landholder was considered to 
be homefarm which is distinct from the 
land let out to tenants to be farmec and 
the same cannot be equated to damain 
land which is appurtenant to the land- 
holder’s residence. 


Hence, any general obsérvations 
made by the court in that decision must 
be confined to the facts of that case.’ We 
do not find any inconsistency between the 
decision of the Full Bench of the Madras 
High Court in Periannan’s case, AIR 1952 
Mad 323 (FB) and that of the Supreme 
Court in Chidambaram Chettiar’s case 
(ATR 1968 SC 1005). Nor do we find any 
justification for holding that Periannan’s 
ease AIR 1952 Mad 323 (FB) has beer im- 
pliedly overruled by the Supreme Court 
in Chidambaram Chettiar’s case AIR 1968 
SC 1005 and that therefore, Perianman's 
case is no longer good law. As pointec. out 
earlier, the decision of the Division Bench 
of the Madras High Court in Chi 
baram Chettiar's case (1957) 1 Mad LJ 72 
has referred to and applied the vrincples 
laid down by the Full Bench of the Mad- 
tas High Court and that decision of the 
Madras High Court has been affirmed by 
the Supreme Court on a consideration of 
the facts and circumstances, 


The decision of the ‘Full Bench in 
Pariannan’s case AIR 1952 Mad 323 “FB) 
is more based on the language of the pro- 
visions of Section 3 {10) of the Estates 
Land Act, which defines ‘private land’ and 
Section 185 which prescribes the tests for 
the determination of the question whether 
a particular land is a private land or not. 
Proof of direct cultivation by the land- 
holder is undoubtedly a valuable and 
weighty evidence. Direct cultivation can 
be inferred from the accounts and oher 
records usually kept by the landholder. 
However, if, due to lapse of time or other 
reasons, evidence of direct cultivation is 
not forthcoming, Section 185 can be ap- 
plied for the determination of the issue, 
viz., whether the land is a private or 
ryoti. Local usage or custem and letting 
of the land as private land in leases exe- 
cuted before 1898 are specifically indi- 
cated in sub~sections (1) and (2) of : Sec- 
- Hon 185 as being relevant and material 
evidence. Similarly any ‘other evidence 
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that may þe adduced is also expressly 
made edmissible under- Section 185 (3). 


In view of the specific statutory pro- 
visions, it cannot be said that any evi- 
dence other than evidence to prove direct 
or personal cultivation by the lendholder 
is either excluded, or not permissible to 
establish that a particular land is a pri- 
vate land. The burden of proof that a 
particular land in an estate is private land 
undoubtedly rests on the landholder him- 
self as the statutory presumption is the 
other way, The statutory presumption 
however, is not absolute but rebuttable. 
The onus of proof assumes importance 
where no positive evidence is available or 
where the evidence adduced by either 
party or gathered by the Settlement Offi- 
cer is not sufficient or adequate to dis- 
place this statutory presumption. But on 
the other hand, in cases where there is 
sufficient material on record, it loses its 
importance as it would pe of little or no 
consequence and the concerned authority 
has to apply its mind to the entire mate- 
rial and determine the question whether 
the land in dispute is private or ryoti. 


The onus to establish a particular 
land being private cannot be discharged 
merely. by establishing that both the 
warams were granted to, or enjoyed by, 
the landholder without. specific evidence 
of the treatment of the land as private 
land by the landholder either by direct 
cultivation or otherwise in. the manner 
indicated above. The Supreme Court had 
to consider a case where the appellant 
had purchased lands situate in an estate 
in the year 1948 under a sale deed. With 
regard to such lands which shall not ordi- 
narily be regarded as thomefarm lands, 
the second proviso in Section 3 {10) (b) 
(iv) of the Estates Land Act to the effect. 
that lands purchased.in a sale for arrears 
of revenue shall not be deemed to be pri- 
vate lands unless they are proved to have 
been cultivated directly by the land- 
holder for the required period, would 
come into play. 


The appellant therein, therefore could 
succeed in his plea that the lands in ques- 
tion were private lands only on proving 
that they were directly cultivated by the 
landholder in order to replace the pre- 
sumption under Section 185 that the lands 
in an inam village are not private lands. 
In view of the concurrent finding of fact 
that the lands were never cultivated by 
the landholder and they were always let 
out to tenants by receivers who adminis- 


` tered the estate consistently after the 


grant of the estate in the year 1982, ys 
Supreme Court held that the lands 

question were not proved or established 
to be private lands and they were ryoti 
in. character, The application of the test of 
direct cultivation to the lands in. that casa 
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by the Supreme Court must be confined 
to the facts theréin and the test cannot be 
said to hav2 been declared by the Sup- 
reme Court in law so as to apply to cases 
where from the inception, the nature of 
character of the lands in an estate is not 
known or traceable. It may not be out of 
place but is apt and necessary to notice in 
this context the weighty observations of 
eae F isbury in Quinn v. Leathem, 1901 
C 495, 


“I wish to make, and one is to repeat 
what I have very often said before, that 
every judgment must be read as applic- 
able to the particular facts proved, or 
assumed to be proved, since the generality 
of the expressions which may be found 
there are not intended to be expositions 
of the whole law, but governed and quali- 
fied by the particular facts of the case in 
which such expressions are to be found. 
The other is that a case is only an autho- 
rity for what it actually decides.” 


See also Suryanarayana Rac v. The Reve- 
nue Divisional Officer, Land Acquisition 
Officer, Guntur, AIR 1869 Andh Pra 55 
(FB) which is an authority for the propo- 
sition that a precedent is an authority for 
what has actually been decided but not 
the observations in that decided case. The 
observations of a general nature made by 
a court of law must be confined to the 
facts of the case before such court but 
cannot be extended to cases having dis- 
similar facts and circumstances, 

11. We are also unable to agree 
with the appellant’s counsel that the tests 
laid down ‘by the Full Bench of the Mad- 
ras High Court in clauses 4 to 6 of para- 


graph 49 of its judgment in Periannan v.. 


A. S. Amman Kovil (AIR 1952 Mad 323 
(FB)) are inconsistent with, or contrary to 
the iest of direct cultivation prescribed by 
the Supreme Court for the determination 
of the question whether a particular land 
is private or ryoti. The sum and substance 
of the aforesaid three clauses is nothing 
but the test of direct cultivation by the 
Landholder. As referred to above, the 
Supreme Court also was conscious of the 
fact that the lands retained by the land- 
holder for his personal use and cultivation 
by him or under his personal supervision 
would not lose their character or nature 
as private lands even if they are let out 
to tenants on short term leases 
convenience of the landholder 
losing their distinctive character”. . 
The heart of the matter is that there 
must be something in evidence to prove 
direct cultivation, or clear or unambigu- 
ous indication of an intention on the part 
‘of the landholder to regard the lands as 
retained for his personal use, to success- 
fully claim them as his private lands in 
which a tenant under the Estates Land 
Act cannot acquire rights of occupancy. 


without 


„Section 3 (10) 


“for ‘the , 


: 
C ALR. 
If direct cultivaticn is proved, no further 


evidence is needed. Alternatively: the in- 
tention of the lamholder to resume the 
lands for his personal cultivation can be 
established, One of the modes of proving 
such intention is the consistent condutt 
of the landholder in leasing out the lands 
to tenants under short ~erm leases, as laid 
down by the Full Bench. Clause (4) of 
para 49 of the judgment of the Full Bench 
indicates nothing but pərsonal cultivation 
or. leasing of lands under short term leas-' 
es as one of the modes of proof to hold 
them to be private lands. 


Clause (5) as well as clause (6) indi- 
cates, in substance, the same view. The 
proof of continuous course of conduct of 
the landholder in asserting and acting on 
the basis that he is the absolute owner bf 
the lands and recognition and acceptance 
by tenants of such right in the land= 
holder, is nothing but establishing the 
fact that the landholde- intended to culti- 
vate or resume the lands for his personal 
use and occupation as and when he bo 
desires and the tenants who were in pos- 
session and enjoyment “or some time have 
not acquired the rights of occupancy, For 
the reasons stated, we have no hesitation 
to hold that there is aksolutely no conflict 
between the decision of the Supreme 
Court in Chidambaram Chettiar’s case 
AIR 1968 SC 1005 and that of the Madras 
High Court in Parianran’s case AIR 1952 
Mad 323 (FB). | 


12. Admittedly, there is no refer- 
ence in the Supreme Court's judgment) in 
Chidambaram Chettiar’s case, to the case 
of Periannan and the latter decision is not 
specifically overruled, We do not however, 
find any justification ar basis for the ap- 
plication of the doctrine of implied over- 
ruling in this regard. The Full Bench! of 
the Madras Higk Court, in Periannatn’s 
ease, AIR 1952 Mad 323 (HB) as referred 
so earlier, had reviewed the entire case 
law on the subject and ‘based its decision 
on the interpretation of the provisions of 
end Section 185 of the 
Estates Land Act. If tke test of direct cul- 
tivation that has been applied for by the 
Supreme Court is alor2a declared to be the 
law on the subject, then it would result 
in doing violence to the very language 
used by the legislatur2 in Section 185 and 
Section 3 (10) of the Etates Land Act. - 


We are not prepared to hold that. Sec- 
tion 185 (3) is redundant or the same has 
been enacted superfluously by the legisla- 
ture. The legisleture in its wisdom, had 
enacted the provisions of Section 185) (2) 
and (3) with a Gefinit= purpose so as| to 
take in cases where -here is no evidence 
of direct cultivation ‘sy the landholder 
due to lapse of time. Hence, the court thas 
to look to anc - following the specific 
guidelines indicated in the very statute. to 


| 
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determine the nature and 
such. lands. 


13. We. may notice - the dezided 
cases subsequent to the decision of the 
Supreme Court in Chidambaram Chet- 
tiar’s casé AIR 1968 SC 1005. The view 
now sought to be pressed upon us by the 
appellant’s counsel that the decision cf the 
Full Bench of the Madras High Court in 
Periannan’s case AIR 1952 Mad 323 (FB) 
must be deemed to have been over ruled 
by the Supreme Court in Chidambaram 
Chettiar’s case and it is no longer good 
law, has been expressed by our lecrned 
brother, Chinnappa Reddy J. in W. F. No. 
685 of 1968 (Andh. Pra.) and batch, quash- 
ing the decisions of the Estates A'bo-ition 
Tribunal (District Judge, West Godevarl, 
Eluru) in respect of certain lands in the 


character of 


inam estates of Kukundru and Veerebha- ` 


drapuram villages in the district of West 
Godavari holding that they are ryoti -ands 
but not private lands. 


Aggrieved by the decision of the 
learned single Judge, the landholders pre- 
ferred an appeal. In Narasimhacha- v. 
Assistant Settlement Officer, (1971) 2 
Andh LT 17 a Division Bench consisting 
of Narasimham, J. (as he then was) and 
Parthasarathi J. reversed the decision of 
the single Judge and held that the dual 
test of direct cultivation or some clear 
indication of an intention to retain the 
lands for personal use propounded bye the 
Supreme Court in Chidambaram Chet- 
tiar’s case AIR 1968 SC 1005 is not répug- 
nant to the propositions of law laid down 
in Periannan’s case AIR 1952 Mac 323 
(FB) and there is no ‘incompatiability be- 
tween the ratio of the decision of the 
Supreme Court and the propositions for- 
mulated by the majority of the Full 
Bench’: and the Full Bench decision has 
not ‘been overruled either expressly or 
impliedly and it is still good law. 


We approve the view taken by the 
Division Bench in Narasimhachar v. As- 
sistant Settlement Officer, (1971) 2 andh 
LT 17 at p. 35. There is no materia. to 
support the plea that Periannan’s case 
AIR 1952 Mad 323 (FB) must be deemed 
to have ‘been overruled on the application 
_ of the doctrine of implied overruling. It is 
well-settled that a decided case can be 
deemed to have been impliedly overruled 
only when the ratio of the subseq ueni de- 
cision of a superior court is inconsistent 
with, or is contrary to, that of the deci- 
sion of the inferior court. As observed by 
Parthasarathi J. speaking for the court, in 
Narasimhachar v. Assistant Settlement 
Officer, (1971) 2 Andh LT 17 at p. 35: 


“The, doctrine of implied overruling 
can. be resorted to only when there is no 
means of reconciling two pronouncem=nts, 


An overruling is implied when the natio, 
of the later decision of a superior court is 
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inconsistent with that of the inferior 
court. The inconsistency becomes material | 
only when it is attributable or is implicit 
in the ratio of the later decision. The 
mere existence of dicta suggestive of an 
inconsistency is insufficient foundation for 
invoking the rule of implied overruling. 
The test to be adopted for applying the 
rule of implied. overruling may be gather- 
ed from Morris v. Edmonton Corporation, 
(1957) 2 QB 564. At p. 571 Lord Goddard, 
C. J. observed as follows: 


“With regard to Keats v. London 
County Council, (1954) 1 WLR 1357 = 
((1954) 3 All ER 303) my view is that it is 
irreconcilable with East Riding County 
Council v. Park Estate (Bridlington) Ltd. 
(1957 AC 228) and I think in effect al- 
though their Lordships did not refer to 
Keat’s zase in their speeches, it must be 
taken to be overruled by it. I cannot re- 
concile the reasoning of this court in 
Keat’s case with the reasoning of ihe 
House of Lords in the Bast Riding case.” 
We have, therefore, no hesitation to hold 
that the doctrine of implied overruling 
cannot be applied to the facts of the pre- 
sent case and there is no merit in this 
submission of the appellant. We may add 
that another Division Bench of this Court 
in Yeljipurupu Appadu v. S. Lakshmi- 
narayara (1972) 2 Andh LT 30 at p. 34 
opined that the proof of direct cultivation 
is not the only method by which it can þe 
proved that the lands are private lands” 
and “proof can let in to show the in- 
tention of the landholder to regard the 
lands as retained for the personel use of 
the landholder and his establishment to 
treat the lands as private lands” but did 
mot determine the question whether Chi- 
dambaram Chettiar’s case has impliedly 
overruled Periannan’s case, as it was con- 
sidered to be unnecessary. 


14. We may add that the Madras 
High Court, in Arunachalam v. Estates 
Abolition Tribunal, Salem, (1972) 2 Mad 
LJ 594 at pp. 597 and 598 applied the 


' principl2s and tests laid down by the Full 


Bench of that court in Periannan’s 
AIR 19&2 Mad 323 (FB) on 


case 
the ‘ground 


that the Supreme Court, in Chidambaram ~“ 


Chettiar’s case AIR 1968 SC 1005 has re- 
iterated the same propositions and that 
Periannan’s case is still good law. Rama- 
prasada Rao, J. was of the view that the 
statement of law laid down by the Sup- 
reme Court in Chidambaram Chettiar’s 
case is referable only to homefarm lands 
but not domain lands, and observed thus: 


“The reference to domain lands in 
the earlier part of the paragraph has one 
purpose to serve, but the later tests laid 
down by the Stipreme Court in the very 
same paragraph are of general connotation 


and apply to the genus, as I referred to, 
of private lands of, which one such spè- 


62 A.P. [Prs. 14-16} A. C. V. Raghaviah v. E. A. Tribunal (FB): 
- cies is domain or homefarm land. J under- 


stand the Chidambaram Chettiar’s case as 
practicably repeating and accepting the 


. well known tests laid down in Periannan’s 


case, wherein the learned eminent Judges 
of our court have indicated the formula 
which has to be applied to ascertain whe- 
ther lands in a Zamindari are private 
lands of a landholder or otherwise.” 


After referring to the propositions laid ` 


down iby the Full Bench of the Madras 


High Court in Periannan’s case, the learn- - 


ed Judge proceeded to state as follows:— 


“These propositions are practically 

reiterated in Chidambaram  Chettiar's 
` case, excepting for the fact that some of 
‘the indications contained in the proposi- 
tions in Periannan’s case, have not been 
elaborately repeated in . Chidambaram 
Chettiar’s case, My understanding of Chi- 
dambaram Chettiar’s case, is that the ma- 
` terial propositions required to -establish 
whether a particular land is private or 
not have been reiterated by the Supreme 
Court in Chidambaram Chettiar’s case, 
and in this sense Periannan’s case, is still 
good law.” 


The Madras High Court, eran right- 
ty accepted the view expressed by . the 
Division Bench of this court in Narsimha- 
char v. Assistant Settlement Officer (1971) 
2 Andh LT 17 referred to above and that 
Court is still of the view that the Full 
Bench decision in Periannan’s case is still 
food law and governs the field and the 
same has not been overruled by the Sup- 
reme Court in Chidambaram Chettiar's 
case, In the circumstances, ‘we overrule 
the contrary view reiterated by Chin- 
nappa Reddy, J. in W. P. No. 2863 of 1968 
dated 17-1-1973 (Andh. Pra.) to the effect 
that the general principles laid down by 
the Supreme Court with regard to pri- 
Ma lands cannot ‘be lightly brushed 
aside, 


15. . The unreported decisions in 

W. A. No. 17 of 1968 dated 27-11-1969 
- {Andh Pra) and W. P. Nos. 2748 to 2755 of 
1968 dated 10-8-1972. = (AIR. 1973 Andh 

Pra 281) referred to in the order of refer- 

ence in the present case, es taking the 

contrary view to the one expressed in 

Periannan’s case, do not render any assist- 

ance to the. appellant. In W. A. No. 17 of 

1968 dated 27-11-1969 (Andh. Pra.) there 

was no reference even to Periannan’s case 

hut the court, on the material on record, 
upheld the concurrent findings of the 

Estates Abolition Tribunal and the Assis- 

tant Settlement Officer -that the lands in 

question were never personally cultivated 

-by the landholders and it was not ` their 
case that they demised them on short 
‘term leases with intent to resume cultiva- 
‘ tion and, therefore, rejected the claim of 
‘the landholders for the grant of patta on 


lands in which the tenant under the 
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rd unt that they ere their priva 

In Writ Petitions Nos, 2748 to 2755 f 
1968, dated 10-3-1972, a Division Bench 
consisting of ‘Gopalrao Ekbote, ©. J. a d 
Madhava Rao J. did not hold that Peri« 
annan’s case AIR 1952 Mad 323 (FB) 
been overruled or the correctness of the 
principles enunciated taerein for the de- 
termination of a particular land (being 
private or ryoti, has ‘been doubted by 
Supreme Court in Chidambaram Chet- 
tiar’s case AIR 1968 SC 1005. Therein, 
contention of the petitioner that - 
Estates Abolition Tribtnal has misunder- 
stood the. position of law for the deter: 
nation of the question whether the lan 
were ryoti or private lands, was reject 
with an observation that “whatever. may 
be the position earlier, the Supreme 
Court has now clearly established what _ 
the test is in regard io private land’, 
After referring tc the passage in the Su 
reme Court’s judgment, the court p 
ceeded to examine the facts for finding 
out whether. the landkolder has prov 
the lands in question to be his private 
lands. The learned. Judge, Gopalrao Ek- 
bote, C.. J., speaking for the court, 
gerved fat p. 34) thus: -> 

“In no case the petitioner asserts that 
he had personally cultivated the lands |at- 
any time, In no case azain it has been 
successfully made out that the leases were 
given on short terms +o various person 
In'no case again any specific facts 
been brought out which would indic te 
the intention of the petitioner to - 8 
the lands for personal cultivation. Thare 
are no facts which would give a clear i 
dication of an intent > regard all these 
lands as having been retained for perdo- 
nal use of the landholder. There is 
proof whatsoever, which can be said to be 
satisfactory, to place all these or some of 
them in the special category 
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cannot acquire occupancy rights. Somes 
acts of cleansing the lands or growl 


as would indicate an intention to cultiv. 
PiE the lands sometime or 
other, . - 


ting the lands on short term leases fo 
ferent individuals, which was considered 
to be one of the tests in Periannan’s case, 
and do not even remot2ly come to the aid 
a the plea raised by che appellant here- 


16. ' To sum up- ‘Ryoti land 
which - cultivating tenazits acquire oc wl 
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pancy rights, is cultivable land im an 
estate other than ‘private- land’ defined 
under Section 3 (10) of the Estates Land 
Act, tank beds and bunds, drainage and 
irrigation channels, may be of different 
kinds. ‘Domain’ and ‘Homefarm’ lands, 
irrespective of their description suci as 
kambattam, khas, sir or pannai, are gif- 
ferent and distinct and do not belong to 
one and the same category of private 
lands, Land immediately surroundinz the 
mansion, palace or dwelling house, park 
or chase of the landholder may fall wander 
the category of ‘domain lend’. The theory 
of the land being appurtenant to, or sur- 
rounding the palace or mansion of the 
zamindar or landholder, otherwise known 
as mansion test, cannot be applied to de- 
termine a particular land being homefarm 
or not. The actual distance of the land or 
its exact location in the main village or in 
any other village in the estate is not ma- 
terial and relevant. There is. no basis or 
warrant for an assumption that the two 
- bwords ‘domain’ and ‘homefarm’ are syno- 
mymous having ‘identical import eithər in 
precedent or etymology. 
17. The statutory  presumotion 
that the land is in inam villages is not. 
-lprivate but ryoti is not absolute but only 
rebuttable. The presumption can be dis- 
placed by positive evidence on record 
irrespective of the source from whicn it 
emanated, as evidenced by Section 135 of 
the Estates Land Act. Section 185 sveci~ 
fies the guidelines for the ‘determination 
of the question whether a particular land 
is private or ryoti. Such question 5 @ 
question of fact depending. upon the facts 
and circumstances of each case. But how- 
ever, what tests, guidelines and princinles 
that should be applied for the determina- 
tion of this moot question fell for consi- 
deration in a catena of decided cases of 
which Mallikarjuna Prasad v. Somzyya, 
ILR (1919) 42 Mad 400 = (AIR 1918 PC 
182), Jagadesam Pillai v. Kuppammal TATR 
1946 Mad 214), Parish Priest' of Karayar 
Parish v. Thiagarajsami Devasthenam 
(Appeals Nos. 176 to 178. and 493 of 1946) 
(Mad.), Periannan v. A. S. Amman Kovil, 
AIR 1952 Mad 323 (FB) and Chidambaram. 
Chettiar v. Santhanaramaswami Ocayar 
(ATR 1968.SC 1005) are the land marks. 
The nature of character of some land may 
or may not be known from. its incertion. 
It may also be altered or changed. A. pri- 
vate land may become ryoti and a ryoti 
land can similarly be converted into. a pri- 
vate land. Where a land is admitted to be 
ryoti from its inception, ‘the only method 
by which such land can be proved to hav¢ 
' lbeen converted into private land is by 


establishing continuous cultivation by the . 


landholder for a period.of 12 years prior 
lto the commencement of.the Estates Lang 


Act, i.e. 1908 or 1936 when the defirition 
of ‘estate’ was amended, If the nature: or 
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` clear indication of an intent to regard the 
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character of the land is not known from 
its origin, the guidelines thet should be 
applied for the determination of the land 
private or ryoti, would differ and 
vary, Personal cultivation for a continu- 
ous period of 12 years before the com- 
mencement of the Estates Land Act would 
conclusively prove the land to be private 
land. Where it is not possible to establish 
personal cultivation for a continuous 
period of 12 years befere the commence- 
ment of the Estates Land Act due to lanse 
of time or any other permissible ground, 
it is still open to. the landholder, as indi- 
cated in S. 185,.to establish his claim Ly 
proving any of following, provided the 
land was not proved or shown to be one 
ryoti: .(i) personal cultivation or enjoy- 
ment of the land by himself or the mem- 
bers of his family or through his agents 
or farm-~servants for some period coupled 
with his right to possession—be it physi- 
cal or constructive on the appointed dey 
fixed for the abolition of the estate and 
taking over of the same by the Govern- 
ment under the Estates Abolition Act. 
Mere possession of the land on the mate- 
rial dates by a tenant or a trespasser 
would not deprive the landholder from 
claiming the land as his homefarm land 


(ii) intention of the Jlendholder to 
cultivate or. resume the land for personal 
cultivation. Such intention of tke land- 
holder can be inferred: from admitted or 
proved facts such as (a) continuous course 
of conduct of the landholder asserting and] 
acting on the basis that he is the absolute 
owner of the land and (b) recognition and 
acceptance on the part of the tenants who 
are inducted into possession of the lands 
under short term leases that the land- 
holder has absolute right, interest and 
title in the land. It is the totality or the 
cumulative effect of the relevant facts and 
circums ances that would be material to 
determine the. existence or otherwise ot 
the intention of the landholder to culti- 
vate or retain the land for his personal 
cultivation, but each factor or circum- 
stances by itself would be of little or no 
consequ2nce or importance, The neart of 
the matter is that the landhalder, in order 
to establish his claim that the lend in dis- 
pute is his private land, must prove direct 
cultivation .by himself or the members of 
his family or through his agents or farm- 
servants for some period end on the mate- 
rial dates or in the alternative prove his 
intention to retain the land for his per- 

































desires, ‘The mere possession of both the 
warams by the landholder would not dis- 
place the’ statutory presumption unless] 
something in the evidence either by way 
of proof of direct cultivation or by some 


land. as retained for his personal muse fi 
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established. The tests laid down by- the 
majority of the Full Bench in clauses 4 
to 6 of paragraph 49 of its judgment in 
Periannan v. A. S. Amman Kovil, AIR 
1952 Mad 323 (FB) are in no way in con- 
flict-with the test of personal cultivation 
and the intention to retain for personal 
cultivation enunciated by the Suprema 
Court in Chidamibaram Chettiar v. San- 
thanaramswami Odayar (AIR 1968 SC 
1005). ‘The test laid down and applied in 
Chidambaram Chettiar’s case as well as 
in Jagadeesam Pillai’s case must be con- 


fined to the facts of those cases where the . 


lands in dispute are known once to be 
ryoti. Hence, it cannot be said that the 
test of personal cultivation alone can be 
applied to cases where the nature and 
character of the land from its inception 


is not known. The tests laid down in para- 


graphs 4 to 6 of paragraph 49 of the judg- 
ment in Periannan’s case have not ‘been 
overruled either specifically or impliedly 
in Chidambaram Chettiar’s case and they 
are still good law. Some observations of 
the Supreme Court in Chidambaram 
Chettiar’s case, even if. construed to sug- 
gest contrary principles in detail, are in 
substance in accord with the dicta and 
guidelines enunciated in Periannan’s case. 
From such observations or from a reading 
of the entire judgment, it cannot be infer- 
red that the Supreme Court intended to 
overrule by implication the decision in 
Periannan’s case, as the doctrine of im- 
plied overruling can only be applied or 
invoked where it is impossible to recon- 
cile the two pronouncements, There is ab- 
solutely no basis or foundation either to 
suggest or point any inconsistency or con- 
flict between the two decisions warrant- 
ing the application of the rule of implied 
overruling. 


18. For all the reasons stated, our 
answer to the question No. lis in the 
negative and against the appellant. 


19. This brings us to examine the 
facts found by, or admitted before, the 
Estates Abolition Tribunal. the final fact- 
finding authority, and apply the principles 
enunciated ‘by us for the purpose of de- 
termining the land in dispute to be pri- 
vate or ryoti. 


20. The learned District Judge, 
Sri K. Punnayya (as he then was) con- 
stituting the Estates Abolition Tribunal, 
Guntur, on a careful appraisal of the 
entire evidence—oral and documentary, 
found that the landholders were getting 
the land in question cultivated ever: since 


1918 till 1943-through short period leases- 


of 2 or 3 years without losing their kudi- 
waram: rights and continuously asserting 
their ownership and making the tenants 
conscious of the fact that the landholders 
are the absolute owners of the land and 
the landholders personally cultivated the 


A. I. Ry 


land from 1944 to 1949- through one 
Ragnavulu and thereaf-er directly culti- 
vated the land themselves from 1949 to 
1953-54 and that the present respondent- 
tenant was inducted int possession onl 
in the year 1954 but not earlier., Th 
aforesaid findings of fact are amply sup- 
ported by the evidence—oral and docu- 
mentary—-on record anc: those findings of 
fact are binding on this writ court. | | 


In this premise, it must be held 
on the material date i.e., 7-9-1951 wien 
the village of Kantetivari Kandriga, N a- 
rasaraopet taluk in the district of Guntur, 
was notified and taken over under the 
provisions of the Estates Abolition- Act, 
the land in question was in the possessio 
and enjoyment of the lendholders and the 
appellant herein did not have any connec- 
tion with, or right in, this land, as he was 
inducted into possessior even as ‘tenant 
only in the year 1954 but not earlier. Hie 
has absolutely no claims for the grant of 
patta on the ground that he was in ‘pos- 
session of the land on she material a 
as a cultivating tenant and the land 
question was a ryoti land. This finding it- 
self is sufficient tc reject the claim of the 
appellant. However, the Tribunal, in. our 
view, has rightly considered whethe- ite 
land in question is private land of. 
landholders or ryoti lar.d. Whether a Bets 
ticular land in a given case is a private 
land or a ryoti land, is a question of fact 
depending upon the facts and circumstan- 
ees of that case. 


The Tribunal, on a very careful con~ 
sideration of the antire facts and circum- 
stances has, in our view, rightly held that 
the landholders have cersonally cultivat- 
ed the land for same time and by virtue 
o? the short term leases and the other 
admitted facts, the landlords must be 
found to have the intention to retain the 
land for personal use end cultivation and 
there is no material to hold that the la id 
is ryoti and the tenancs have acquired 
occupancy rights therein. The documents 
and other evidence potnted. out . earlier 
while narrating the facts would clearly 
establish that the landholders have. by 
adducing positive evidence oral and docu- 
mentary- established beyond doubt that 
the land in question was not only perso- 
nally cultivated by them for some re 
sonable period but they also intended to 
retain the same for ther personal use and 
cultivation, and cischarged the onus of 
proof that the land is private land and 
not ryoti so as to bring the same within 
the category of private lands. | 


The finding of fact. arrived at by t 
Tribunal that the lang in dispute is the 
private land of the lardholders and they 
are entitled for the grant of a patta under 
Section 15 of the Estates Abolition Act.lis 
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binding on the writ Court and the same 
cannot be interfered with until and urless 
this court is satisfied that the finding is 
vitiated by illegal considerations or e-ro- 
neous or wrong application of the princl- 
ples of law and the tests laid down by 
decided cases for determining the queszion 
whether the land is a private land as 
claimed by the landholders or ryoti land 
as contended by the tenant. 

` On a careful consideration of the en- 
tire judgment of the Tribunal, we are 
satisfied that the Tribunal has applied the 
correct principles of law enunciated in 
Periannan’s case (AIR 1952 Mad 323 (FB)) 
and reiterated by the Supreme Court in 
Chidambaram Chettiar’s case (AIR 1968 
SC 1005) and arrived at a correct conclu- 
sion that the land in question is private 
land of the landholders. We have abso- 
lutely no reason to interfere with the find- 
ing of the Tribunal which is supported by 
ample evidence—oral and documentery, 
in support of its conclusion. We may add 
that our learned brother, Kuppuswami, J., 
also has agreed with the finding of fact on 
a careful appraisal of the entire matezial 
on record and we are not persuaded to 
take a different view. 

21. The further submission of Sri 
Gopal Rao is that the finding of the Tri- 
bunal that the land in question is a pri- 
vate land is based on inferences drawn on 
inadmissible evidence and the evidence 
on record is not sufficient to replace zhe 
presumption under Section 185 of ihe 
Estates Land Act, that the land was once 
ryoti and that the landholders cannot sace- 
ceed unless they prove personal cultiva- 
tion for a continuous period of 12 years 
prior to the said Act. The plea that <he 
land in question was once ryoti was not 
raised at the inception. The specific case 
set up by the appellant before the Assis- 
tant Settlement Officer as well as the Tri- 
bunal was that he was in possession of the 
land as a cultivating ryot under the lar.d- 
holder since 1925. The appellant failed to 
substantiate his plea that he was a cuti- 
vating tenant since 1925 onwards. and the 
Tribunal has in our view, rightly rejected 
his claim. That apart, it is found on the 
material on record that this land was cri- 
ginally a Government poramboke but not 
a ryoti land. The appellant was induczed 
into possession as tenant by the landho-d- 
ers only in the year 1954 and he had ro- 
thing to do with the land prior thereof, 
Hence, the present plea cannot be availed 
of by the appellant. He cannot be -permit- 
ted to raise the new plea which is not 
supported by any. evidence. 

22. The further submission of ‘the 
appellant that Exs, P-4 and P-5 are in- 
admissible in evidence as they have xot 
been registered and they cannot be looked 
into for any purpose to show that the land 
in question is a private land, also is de- 
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void of any merit. As pointed out earlier. 
the Tribunal has, in our view, righily 
held that the land in question was under 
the personal cultivation of the landholders 
from 1944 to 1949 through one Raghavulu 
(P.W. 12) and under direct cultivation by 
themselves from 1949 to 1953-54 and frem 
1928 to 1943 they were let out to ryots on 
short term leases of 2 or 3 years and that 
too, by changing the tenants. In the cir- 
cumstances, the Tribunal has found that 
the landholders intended ito resume the 
land for personal cultivation and use even 
during the period when it was lez out on 
short term leases to different tenants. 


23. In the circumstances, cur an- 
swer to che second question is that the 
land in question is a private land but not 
a ryoti lend and the appellant has not ac- 
quired any rights of occupancy. 

24. In the result, the appeal merits 
dismissal and we, hereby dismiss the same 
with costs to respondent No. 3. Advocate’s 
fee Rs, 250. 

Appeal dismissed. 


AIR 1976 ANDHRA PRADESH 65 
ALLADI KUPPUSWAMI AND 
GANGADHARA RAO, JJ. 

Khaja Begum, Petitioner v. Gulam 
Mohiuddin and others, Respondents. 


Civil Revn. Petn. No, 1215 of 1972, 
D/- 9-4-1975.* 

(A) Civil P. C. (1908), S. 153 and 
O. 22, R. 4'— Power to amend defects in 
proceedings —- Money suit filed against 
already dead sole defendant — Death 
known subsequently — If and when sub- 
stitution of legal representatives not per- 
missible. 


The section confers a general power 
to amend defects in a proceeding and so 
when a suit is filed against a dead person 
the plaint can be amended to substitute 
the legal representatives of the deceased. 
Therefore when a money suit is filed 
against a dead sole defendant and the 
death is known only subsequently the suit 
is not void ab initio and can be continued 
against the legal representatives of the 
deceased if their substitution is made 
within the limitation period for the suit. 

(Paras 5 and 9) 

It cannot be said the section does not 
apply when there is a sole defendant since 
on his death before the suit there is “no 
proceeding in a suit” within the. meaning 
of the section, Case law discussed. 

(Para 9) 


*(Decided by Division Bench on order of 
reference made by Obul Reddi. J... D/- 
21-9-1973.) 
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(B) Civil P. C. (1908), ©. 1, R. 9, 

Q. 22, R. 4, S. 52—Non-jomder — Money 
suit based on promissory note — Only 
some of legal representatives of deceased 
ones substituted — If and when 


Wihen in a money suit based on mro- 
missory note only some of the legal re- 
presentatives of the deceased sole defen- 
dant are substituted and some more of his 
heirs are left behind, the suit cannot be 
claimed to be hed for non-joinder. In 
view of S 52 it is the estate in the hands 
of the substituted legal representatives 
that is Hable for satisfection of the de- 
cree, ATR 1966 SC 792, Followec, 

(Para 10) 

(C) Hyderabad Money Lenders Act (5 
of 1349), Ss. 9 (2), 2 (4) — Bar te suit by 
unlicensed moneylender — Ii and when 
will not operate. 


When money is not advanced on inte- 
rest in cash or in kind. in view of S. 2 (4) 
it is not a loan. When in a transaction no 
interest had been stipulated but the þor- 


rowers had still to pay interest such 
transaction is not a loan uncer S. 2 (4) 


and therefore the money lender need not 
have a licence to file a sutt thereon, Thus 
his suit cannot be dismissed for this not 
holding a licence, ILR (1956) Hyd 690 and 
(1962) 1 Andh WR 144, Followed. 

(Para 13) 
Cases Referred: Chronological Paras 
AIR 1966 SC 792 = (1966) 1 SCR 937 10 
(1962) 1 Andh WR 144 13 


AIR 1961 Anch Pra 229 = (1960) 2 Andh 

WR 268 4, 7, 3, 9 
AIR 1961 Pat 480 4, 8 
ILR (1956) Hyd 690 13 


AIR 1955 Mad 294 = 
AIR 1955 Mad 644 =: (1955) 2 A a 
AIR 1953 Bom 356 = 55 Bom LR 331 T 
a a Sind 20 = ILR (1945) Serec 


AIR 1937 Bom 401 = 89 Bom LR 444 7 
AIR 1933 Mad 454 = 37 Mad LW 489 


6, 9 
1928 Mad WN 240 6, 9 
AIR 1925 Mad 1210 =' 49 Mad LJ 590 


(FB) 
AIR 1918 Mad 794 (1) = 42 md Cas 539 
AIR 1916 Mad 440 =: 2 Mad LW 828 


AIR 1914 Cal 895 = 24 Ind Cas 112 
(1908) ILR 31 Mad 86 = 17 Mac LJ 551 


p 
5,7,9 
(1893) ILR 16 Mad 319 


GANGADHARA RAQ, J.:— This 
Civil Revision Petition hes come up þe- 
fore us on a reference made by our learn- 
ed brother Justice Obul Redi (as he then 
was) on the ground that e. question of 


a 


on 


Khaja Begum v. Gulam Mohiuddin ‘G. Rao J.) 


(1955) 1 Med LJ 287, 


A. IJR. 


law involved in this case is of importance 
which should ‘be decided by a Bench. 

`. 2. The plaintiff is the petitioner, 
he filed a Small Cause Suit No, 1109 | of 
1970 in the Court of the Additional Chiei 
Judge, City Small Carses Court, Hydera- 
bed against one Gulam Mohiddin the (1st 
defendant, alleging as follows: 


The cefendant borrowed from ‘him 
Rs. 750 on 30-12-1965 and executed a pro- 
missory note and also a receipt in his 
favour. Subsequently the defendant paid 
Rs, 25 on: 15 11-1968 and made an endorse- 
ment of payment on the back of the pro- 
missory note, He was still due in a sum 
of Rs. 725 which he cid not pay in spite 
of repeated demar.ds. Hence the suit was 
seen for recovery of Rs, 725 on 16-11- 

Subsequently when he came to know 
that the sole defendan- died on 12-11- 1870 
ie., four days before the suit, he filed 
T A. No. 1515/70 on 10-12-1970 to bring 
the legal representatives of the deceased 
defendant as defendarts 2 to 5. on record 
and it was allowed bv the lower court cn 
1-4-1971. Defenaants 2 to 5 in their writ- 
ten statement denied the truth of the suit 
Gebt, and conter.ded that the suit was | mot 
maintainable since it was filed against a 
dead person and also -here are three more 
legal representatives of the defendent 
who were not impleacéed and hence |the 
suit was ‘bed for non-joinder of parties. 
They further cantend2d that the plaintiff 
is a money lender and since she did (not 
possess a licence, she cannot maintain ithe 
suit under Section 9 (2) of the Hyderabad 
Money Lenders Act. 


3. The lower court while holeing 
that the original debt and part payment 
were true, dismissed the suit on three 
grounds, Firstly, the suit was originally 
instituted against a dead person. There- 
fore, it was void ab initio and it could 
not be continued subsequently against] the 
legal representatives of the deceased |dce- 
fendant. Secondly that two more daugh- 
ters and son of the deceased defendant 
were not implecded as parties and, there- 
fore, the suit wes bad for non-joinder of 
mecessary parties, Thirdly, the plaintiff 
was a money lender end since she did|/xot 
possess a Hcence, she could not file |the 
suit, 

4, °° The learned counsel for! the 
petitioner Md. Mukarramuddin in a neat 
and ‘brief argument Las assailed the find- 
ings of the lower court. He contended 
that though oriztinelly the suit was filed 
against a dead person, still hiş legal | re- 
presentatives were brought on record! be- 
fore the period of limitation expired, anc, 
therefore, the suit is maintainable ageinst 
Gefendants 2 to 5. In this connection,) he 
relied upon Section 153, Civil Procedure 
Code and the decisions reported in Ki Js- 
mail v, Pavu Amma, AIR 1955 Magi 644 
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©. Raju v. D. D. Italia, AIR 1961-Andh 
Pra 239 and Jagarnath v..-Commrs, of 
Buxar Municipality, AIR 1961 Pat 48). — 


5. Section 153, Civil P. C. says: 


“The Court may at any time, anc om 
such terms as to costs or otherwise as- it 
may think fit, amend any defect or e-ror 
in any proceeding in a suit: and all neces- 
sary amendments shall be made for the 
purpose of determining the real queéescion 
or issue raised by or depending on each 
proceeding.” 

This section is new. It confers a gene 
ral power on the court to amend the de- 
fects and errors in any proceeding m @ 
suit and to make all necessary amend- 
ments for the purpose of determining the 
real question or issue between the paries 
in the suit. So when a suit is filed aga-nst 
a dead person the plaint can be amended 
by substituting the legal representatives 
of the deceased defendant, but the suit 
should be treated as instituted on the cate 
of the application for amendment. If on 
that date the suit is not barred by lim ta- 
tion it will be in effect a suit validly in- 
stituted against the legal representatives 
of the deceased defendant. In the eae re 
ported in K. Ismail v. Pavu Amma, AIR 
1955 Mad 644 the facts are that a suit 
O. S, No. 1150/44 was filed against two 
defendants and after summons were tazen 
out, it was discovered that both the de- 
fendants were dead. Thereafter, by an 
TInterlocutory Application the legal reme- 
sentatives of the two defendants were 
brought on record, and the suit was de- 


Subsequently another suit O. S. “No. 
1170/45 was filed to set aside the deccea 
- in O. S. No, 1150/44 on the ground tha- it 
was void because both the defendants in 
that suit were dead at the time when -he 
suit was filed and the court had no juris- 
diction to bring on record the legal ve- 
presentatives of the persons who were 
dead before the institution of the suit for 
the reason that a plaint filed against dead. 
person cannot be considered to be in ex- 
istence at all and the whole proceedings 
are ab initio void and illegal 


Both the lower courts held that the 
entire proceedings in O, S. 
were void from the very inception and 
decreed the suit. They relied upon the ce- 
cision reported in Veerappa Chetti v, T. 
Ponnen, (1908) ILR 31 Mad 86 which held 
‘that a plaint filed against a dead pérson 
is non est and that there are no proceed- 
ings that can be deemed to be pending in 
court by the filing of such a plaint as 
there is nothing in the Civil Procedure 
Code which authorises the institution of 
such a suit against a deceased person. It 
was further held that there is no jurisd::- 


tion in the Court to allow the plaint in. 
such a case to be amended by substitct-- 
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ing the names of the representatives of 
the deceased person: even when the suit 
was instituted bona fide and in ignorance 
of the death: of the defendant. Adverting 
to this decision, Justice Govinda Menon 
abserved as follows:— 

“It has to be mentioned that Sec. 153, 
C.P.C. was not in existence at the time 
of the-decision in Veerappa Chetti v, T. 
Ponnen, (1908) ILR 31 Mad 86. Supposing 
the plaintiff in O. S. No. 1150/44 when 
apprised of the fact of the death of the 
persons. impleaded as defendants in the 
plaint before the filing of the suit, ‘took 
return of the plaint and by using the 
same stamps scored out the names of the 
existing defendants and in their place had 
the proper persons impleaded and pre- 
sented. the plaint as a fresh one can it be 
said that such a plaint cannot be treated 
as instituted on the day on which the 
fresh presentation was made. In my opin- 
ion there is nothing wrong in that. proce- 
dure. All the cases in. which it has been 
held that the court has no power to amend 
the plaint filed against a deceased. person 
by substituting the names of the repre- 
sentatives of the deceased person arose 
out of tha applications for amendment of 
the plaint made at a time when the suit 
if instituted would have become barred. 
The result of the amending would put 
baek the suit to the date of the original 
presentation of the plaint and thereby 
save the period of limitation. No case has 
been cited before me at the bar in which 
it has been held that even if a fresh suit 
filed on the date when the amendment 
was made is not barred, still the court is 
deprived of the power of amending which - 
pada in making the suit a new one filed 


6, The learned J udge further held 
that in that decision there is no conside- 
ration of the correctness or otherwise of 
the proposition regarding the validity of 
the amendment if the amended plaint 
were to be considered as having been filed 
on the daie when the amendment was 
sought for and when: the suit against the 
persons newly impleaded would mot ba 
barred. He also referred to the earlier de- 
cisions of the Madras High Court report- 
ed in Mallikarjuna v. Pullayya, (1893) 
ILR 16 Mad 319; Rasa Goundan v, Bicha- 
muthu Pillai, AIR 1918 Mad 794 (1f, Aru- 
machalam Chettiar in Re. AIR 1916 Mad 


-440, Calicut Municipal Council v. Kunhi- 


pathumma, AIR 1933 Mad 454: Chidamba- 

rəm Chettiar v. Narayanswami Iyer, 

1928 Mad WN 240; and Gopalakrishnayya 

ti Lakshmanarao, AIR 1925 Mad 1210 
B). 

The case reported in Gopalekrish-. 
mayya v. Lakshman Rao, AIR 1925 Mad 
1210 (FB) is case of an appeal and the 
Full Bench held that “if an-appeal is pre- 
sented against a person who is dead at 
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the date of presentation the Court may 
under Section 153, C.P.C. permit the 
cause-title to be amended or may return 
the appeal memcrandum for amendment 
-and representation. If the appeal memo- 
randum is not allowed to be amended, 
the party may apply for refund of the 
spoiled stamp and may present a fresh 
appeal, But if the appeal is out of time 
against the legal representative, the court 
has always power to excuse the delay in 
` presentation befcre it can proceed to hear 
the appeal but it is a matter for its dis- 
cretion whether it would excuse the 
delay.” 


Justice Govinda Menon observed that 
the principles laid down in the Full Bench 
case apply to the facts of the case he was 
dealing with and that Section 153, C.P. C, 
in so many words speaks of an amend- 
ment by a Court of first instance and this 
can be extended so far as the appellate 
court is concerned, by the operation of 
Section 141, C.P.C. That being the case 
there is nothing that prevents the trial 
court from considering the plaint as if it 
was filed againsi the new parties on the 
date the applicazion for amendment was 
made, 

7, In the case of our High Court 
reported in C. Eaju v. D. D. Italia, AIR 
1961 Andh Pra 239 the facts are that a 
suit was originally filed against father 
and his son as surety, and it subsequently 
transpired that the father was dead before 
the institution of the suit. So an applica- 
tion was filed bv the plaintiff to bring on 
record, defendartts 2 to 7 as the legal re- 
presentatives of the lst defendants and it 
was allowed by the trial court. Question- 
ing the validity of that order, a revision 
was filed in the High Court. Umamaheswa- 
ram J, on a review of the entire case law 
on the subject held that the case reported 
in Veerappa Chetti v. T. Ponnen, (1908) 
ILR 31 Mad 86 cannot be regarded as 
good law after she enactment of Sec. 153 
in the new Code. 


He agreed with the view of Justice 
Govinda Menon. reported in K. Ismail v. 
Pavu Amma, AIR 19535 Mad 644 and held 
that there is nothing which prevents the 
trial court from construing the plaint as 
if it was filed against new parties on the 
date the application for amendment was 
made so long as the suit against them was 
not barred by limitation, The learned 
Judge disagreed with the view taken in 
Bai’ Pani Vanker v. Madhabhai Galabhai, 
AIR 1953 Bom 356 but followed the deci- 
sion reported in Alabhai Vajsurbhai vV. 
Bhura Bhaya, AIR 1987 Bom 401. He 
finally held. that the terms of Section 153. 
C.P.C. are sufficiently wide and it is open 
to the Court tc implead the legal repre- 
sentatives as party defendants so long as 
the suit against them is. not Dare’ by 
limitation. 


Khaja Begum v. Gulam Mohiuddin (G. Reo J.) 


A. LR. 


8. We respectfully agree with the 
reasoning of Justice Govinda Menon (in 
K. Ismail v, Pavu Amma, AIR 1955 Mad 
€44-.and of Justice Umamaheswaram |in 
C. Raju v. D. D. Italie, AIR 1961 Andh 
Pra 239. This is also the view of the Patna 
High Court vide Jegarnath v, Commrs. of 
Buxar Municipality, AIR 1961 Pat 480. 
Ultimately all laws of procedure shot ald 
be so interprete as to advance justice 
but not to defeat it om technical conside- 
rations. 


9, Md. Jahangir Ali the learned 
advocate for the respondents has relied 
upon the decision reported in Veerappa 
Chetty v. Tindal Ponwen, (1908) ILR |31 
Mad 86 and the subsequent decisions | of 
the Madras High Court reported in In Re 
A.L.A.R.R.M. Arunachalam Chettiar. 
AIR 1916 Mad 440, Rasa Goundan | v. 
Pichamuthu Pillai, AIR 1918 Mad 794 (1), 
Calicut Municipel Council v. Kunhipa 
thumma, AIR 1933 Mad 454 and Chidam- 
baram Chettiar J. Narayanaswamy Iyer, 
1928 Mad WN 240 which followed Veer- 
appa Chetty v. Tindal Ponnen, (1908) ILR 
31 Mad 86. For the r2asons stated supra. 
we hold that the decisions reported | in 
Veerappa Chetty v. Tindal Ponnen, (1908) 
ILR 31 Mad 86 is no longer good law. | 


In Calicut Municipal Council v. Kun 
hipathumma, AIR 1923 Mad 454 the pri~ 
mary question was whether Section 14 of 
the Limitation Act was applicable when 
the Court wrongly allows an application 
to bring the legal revresentatives on lre- 
cord and the plaintiff seeks to deduct the 
period between the filing of the plaint 
and the order of the zourt allowing t 
application. The decis:on reported in Ghi- 
dambaram Chettiar’ v. Narayanaswa 
1928 Mad WN 240 does not show whether 
the petition to bring the legal represen- 
tatives of the deceased defendant on /re- 
cord was filed before bhe period of limita- 
tion has expirec. Sri Mohd, Jahangir |Ali 
has also argued that Section 153, C. P.C. 
does not apply when there is a sole 
defendant and te dies before the institu- 
tion of the suit, “for there is no proceed- 
ing in a suit within tae meaning of at 
section”, We are unable to appreciate thi 
distinction. 


‘He also tried to distinguish C. Raju 
v. D. D. Italia, ATR 1961 Andh Pra [239 
on the ground that in that case there were 
two defendants and cnly one defendant 
died and the other defendant was ive, 
We do not see how ic makes any differ- 
ence, He referred to = decision reported. in 
Mohideen v. V. O. A. Mohommed, IR 
1955 Mad 294. But tkere the facts adar 
together different. Where a foreign firm 
instituted a suit in it firm’s name which 
it cannot do in view of Order 30, Rule 1 
and when the maintcinability of the (suit 
was objected to on that ground, the plaint 
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was amended by the substitution o the 
names of the partners. In this conn2=ction 
it was held that there. was no addit_on of 
new plaintiffs but merely a clarification 
of the individual already on record and 
as such Section 22 of the Limitation Act 
was not attracted to the case, : 


He also referred to the decisious re- 
ported in Bejoy Chand v. Amulya Charan, 
AIR 1914 Cal 895; Bai Pani v. Madabhai, 
AIR 1953 Bom 356 and Karachi Manici- 
pality v. Baradio, AIR 1946 Sind 20. They 
followed Veerappa Chetty v. Tindal Pon- 
nen, (1908) ILR 31 Mad 86. But they did 
not consider the question whether the 
suit would still be bad if the legal repre- 
sentatives of the deceased defendant are 
brought on record before the pericd of 
limitation has expired. In the resuk we 


do not agree with the view of the lower 


court that the suit as instituted was ab 
initio void and it could not be continued 
by the legal representatives of the deceas- 
ed defendant when admittedly they were 
brought on record before the periad of 
limitation for the suit had expired. 


10. The next question is whether 
the suit is bad for the non-joinder of 
three of the legal representatives of the 
deceased: defendant. Admittedly cefen- 
dants 2 to 5 are the legal representatives 
of the deceased defendant. It is stated 
that the deceased defendant had left be- 
hind him two more daughters and a son 
besides defendants 2 to 5. But we find 
from the order of the Additional Thief 
Judge that while allowing the petition 
i.e. impleading of defendants 2 to 5 as 
legal representatives under Order 22, 
Rule 4, C.P.C. it was observed by the 
then learned Judge that the other deugh- 
ters and the son need not be impleaded. 
Apart from that under Section 52, C.P.C. 
it is the estate in the hands of the d=fen- 
dants that would be liable for satisfaction 
of the decree. It has been held by the 
Supreme Court in Mohd. Sulaiman v. 
Mohd. Ismail, AIR 1966 SC 792 as follows: 


“Ordinarily the Court does not regard 
a decree binding upon a person whc was 
not impleaded eo nomine in the action. 
But to that rule there are certain recog- 
nised exceptions. Where by the persona 
law governing the. absent heir the heir 
impleaded represents his interest in the 
estate of the deceased, there is yet an- 
other exception which is evolved ir the 
larger interest of administration of jus- 
tice. If there be a debt justly due and no 


prejudice is shown to the absent heir, the © 


decree in an action where the plaintiff 
has after bona fide enquiry impleaded all 
the heirs known to him will ordinarily be 
held binding upon all persons interested 
in the estate. The Court will undoubiedly 
investigate, if invited, whether the decree 
was obtained by fraud, collusion or other 
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means intended to overreach the court. 
The Court will enquire whether 
there was a real contest in the suit, and 
may for that purpose ascertain whether 
there was any special defence which the 
absent defendant could put forward, but 
which was not put forward. Where how- 
ever on account of a bona fide error. the 
plaintiif seeking relief institutes his suit 
against a person who is not representing 
the estate of a deceased person against 
whom the plaintiff has a claim either at 
all or even partially, in the absence of 
fraud or collusion or other ground which 
taint the decree, a decree passed against 
the persons impleaded as heirs binds the 
estate, even though other persons inte- 
rested in the estate are not brought on 
the record, This principle applies to all 
parties irrespective of their religious per- 
suasion,” ; 


11. In view of this pronounce- 
ment of the Supreme Court we do not 
agree with the lower Court that the suit 
is bad for non~joinder of some of the ne- 
cessary parties. 


12. _ The third question is whether 
the plaintiff who is a money lender can- 
not file the suit because she did no! ob- 
tain the licence under the Hyderabad 
Money Lenders Act. The lower Court has 
found on evidence that the plaintiff is a 
money lender who collects interests at 
the rate of 36% per annum. Her usual 
mode of lending monies is by 
way of taking a sale deed wit 
an agreement to reconvey the 
property and to recover the interest call- 
ing it as rent. The.advocate for the plain- 
tiff has not chosen to canvass this finding 
of fact and we have no reason to disagree 
with this conclusion of the lower court. 


, 13. The next question is whether 
in the absence of a licence the plaintiff's 
suit for recovery of the amount in ques- 
tion: should be dismissed. Loan is defined 
under Section 2 {4) of the Hyderabad 
Money Lenders Act (V of 1349) as a loan 
secured or unsecured advanced on inte- 
rest in cash or in kind, and shall also in- 
clude every transaction which is in sub~ 
stance a loan, but shall not include the 
following : We are not concerned with the 
other clauses of the section. Section 2 (7) 
defines money lender as a person includ- 
ing a pawn-broker, who within the mean- 
ing of this Act, only advances loan in the 
ordinary course of his business or does so 
along with other business, and shall also 
include the legal representative. . 
Section 9 (2) says that if it is proved 
that the plaintiff is a money lender as de- 
fined in sub-section (7) of Section 2, but 
does not hold a licence granted under 
Section 3, the Court shall dismiss his suit. 
So it wll not ‘be a loan if it is not ad- 
vanced on interest in cash or in kind. Ad- 


70 A.P. {Prs. 1-2} .Ghatmal v. Amaravathi Dyeing Pvt. Ltd A.L | 


mittedly in this case no interest was sti- 
pulated nevertheless they had to pay 
interest, They have not also adduced any 
evidence in this regard, Therefore, the 
suit transaction is not a loan as defined in 
the Act and consequently the plaintiff 
need not have a licence to file this suit. 
This is also the view taken in Dondiba v. 
Narsinga, ILR (1956) Hyd 690 and Dwa- 
rakadas v. Habib Mohammad Jaffer, 
(1962) 1 Andh WR 144. Therefore, we dis- 
agree with the finding of the lower Court 
that since the plaintif did not hold a 
licence the suit should be dismissed. 

14. In the result, we allow the 
Civil Revision Petition and decree the 
Small Causes Suit No. 1109 of 1970 on the 
file of the Additional Chief Judge, City 
Small Cause Court, Hyderabad in a sum 
of Rs. 725 to ibe recovered from out of 
the assets of the deceased defendant in the 
hands of the defendants 2 to 5. The plain- 
tiff is entitled to her costs in the Small 
Cause Suit but not in this Revision, 

Petition allowed. 
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Ghatmal Champalal, Petitioner v. 
Amaravathi Dyeing Private Ltd., Respon- 
.. dent. 

Civil Revn. Petn. No. 494 of 1974, D- 
8-4-1975. | 

(A) Civil P. T. (19808), O. 14, R, 2 — 
Preliminary issues — Power of Court to 
‘try first. 

The salutary rule of procedure which 
must be generally followed is that the 
Court should give its decision on all the 
issues in the case so as to avoid unneces- 
sary remand and protraction of litigation. 

(Para 4) 

But where the question of returning 
the plaint for want of territorial jurisdic- 
tion is involved, it is better having regard 
to the territorial jurisdiction that the 

question should be decided first. l 
' (Para 4) 


{B) Civil P. €. (1908), S. 115 — “Case 
decided” — (rder to try preliminary issue 
first — No revision lies, - 

An order that a preliminary issue 
should be taken first for decision, does 


not decide any rignts of parties and is not ’ 


a “case decided” within the meaning of 
S. 115 cf the Code and cannot be interfer- 
ed with in revision. AIR 1973 All 499, Rel. 


on. (Para 4) 

Cases Referred: Chronological Paras 

n 1973 All 499 = 1973 All WR ra 
26 


AIR 1964 SC 497 = (1964) 4 SCR 409 4 
AIR 1962 All 572 4 


JS/LS/D960/75/KNA 


(1961) 1 Andh WR 250 = 1961 Andh L 
175 

AIR 1951 Ajmer 57 (1) = (1951) 25 Ajmer 

AIR 1950 Mad. 596 = (1950) 1 Mad LJ 65 


AIR 1933 PC 33 = 64 Mad LJ 142 = § 
Ind App 49 . 
AIR 1932 Bom 128 = 3¢ Bom LR 5 
AIR 1922 PC 405 = (1923) 44 Mad LJ 388 
== (1923) 50 Ind App 247 f 
(1863) 10 MIA 47% ft 
M. S. K. Sastry, for Petitioner: R. 
Nagaraja Rao for C. Obul Pathi Chou- 
dhary, for Respondent. - 
ORDER :— This is a revision filed by 
the plaintiff against the order passed in 
I. A. No. 94 of 1974 in O. S. No. 237 of 
1971 by the Subcrdinate Judge. Rajah- 


mundry, whereby he wanted fo take up |a 


preliminary issue. The learned counsel 
for the petitioner contended that the 
lower Court could not have heard the 
preliminary issue first as it requires some 
evidence to be recorded, To understand 
the above argument, it is mecessary to 
state the brief facts of the case. 

2. The plaintiff is a registered firm 
and deals in fency goods at Rajahmundry. 
The defendant is the manufacturer of 
sewing threads ete. The plaintiff was ap- 
pointed as a Distributor for the East and 
West Godavari Districts excluding Tuhi 
for the supply of the defendant’s sewi 
threads under a letter dated 20th January 
1955, for which there was an oval agree- 
ment at Rajahmundry dated 15-1-1965. - 
The plaintiff is entitled to a commission- 
of 5% on all the orders received, execut- 
ei and completed. The said agreement. 
was for three years but subject to re- 
mewal. The agreement was not renewed. 
Even then, the plaintiff continued to work 
as a Distributor till 15-8-1968 under | the 
oral terms with the defendant’s represen- 
tative at Rajahmundry. Thus, the agree- 
ment dated 15-1-1955 was no longer in 
force. The plaintif opened a Khata in the 
defendant’s name and continued the same 
till 15-8-1968. An amount of Rs. 14,550-51 
ps. was found due by 5-9-1968 from the 
defendant. Thus the defendant is liable to 
pay the said amount. Subsequent to 
15-3-1968 there were no further dealings. 
The amount is payable at Rajahmundry. 
The account is mutual, open and current. 
Deepavali is the accounting year. 1e 
plaintiff issued a registered notice through 
his advocate on 29-3-1971, The defendant 
acknowledged: the same and: got issued |a 
false and frivolous reply notice with un- 
true and untenable allegations. Such alle- 
gations were invented for the purpose of 
the defence. The defendant, in the reply 
notice, also statec that he shall send the 
amount of Rs. 6,536-93 os. in full satisfar~ 
tion either to the plaintiff or to its advo- 
cate and thus the amount is also "| 
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at Rajahmundry even otherwise, Ir para 
12 of the plaint, it was stated the: the 
cause of action for the suit arose or 15-1 
1965 the date on which the contract was 


concluded at Rajahmundry, on 20-2-1965, 


the date on which the letter was execut- 
ed, on 20-1-1968, the date on whica the 
agreement ceased to be in force, ox 15-1- 


1966, the date on which the khate was. 


opened in the plaintiffs account i= the 
name of the defendant, on 21-1-19 till 
15-8-1968, the date on which the pzaintiff 
continued to work as such Distribucor, on 
15-1-1965, the date on which the p-aintiff 
paid the advance amount at Rajahmundry 
by way of cheque, on 29-3-1971, the date 
on which the plaintiff issued a regzstered 
notice and on 7-4-1971, the date on which 


the defendant sent a false and 
frivolous reply notice. The sub- 
sequent oral agreement took place 


at Rajahmundry within the juris- 
diction of the Court. It-is, therefore stated 


thet the Rajahmundry Court has sot ju-" 


‘risdiction. The written statement fied by 
the defendant is not supplied with mate- 
rial papers: but the affidavit filed iby the 
defendant is supplied, In the affida7it fil~ 
ed in I. A. No, 94/74, it is stated im para. 
3 that the Court has no jurisdiction to 
entertain the suit since there was ar ex- 
press condition. in the agreement dated 
20-1-1965 entered into between the plain- 
tiff and the defendant, by which al the 
disputes between the parties were bject 
to jurisdiction of Udamalpet, The plain- 
tiff, in order to get over the agreement 
came to an end after 20th Januarr 1968 
and there was subsequent oral Ender- 
standing between the plainiff and tie de=- 
fendant’s representative at Rajahmundry 
and, therefore, the agreement dated 20-1- 
1965 was no longer in force. There. was a 
continuous correspondence ‘between the 
plaintiff and defendant ever sinc- the 
khata was opened in January 1965 tl the 
business transaction affair was stepped. 
The defendant called upon the plairtiff to 
produce the entire correspondence that 
was exchanged ‘between them from the 
inception to the date of giving the notice; 
but the plaintiff has not producee the 
same, The defendant has in his poss:ssion 
letters addressed by the plaintiff anë the 
Office copies of the correspondence, which 
he addressed to the plaintiff. In parz. 6 of 
the affidavit, it was specifically stated that 
a plea was taken in the written statement 
that the Court at Rajahmundry hes no 
-jurisdiction to entertain the suit ami an 
issue was also framed by the Court since 
the question of jurisdiction goes tc the 
root of the case and is a question o` law, 
which can ‘be decided on the documentary 
evidence to avoid the cumbersome proce- 
dure involved in going through the trial 
of the suit on the other issues. Ther=fore, 
the defendant filed the imterlocutory ap- 
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plication that it will be just and conveni- 
ent to decide the question of jurisdiction 
as a preliminary issue. 

The lower court passed a v short 
order which is as under:— ad 

“Counter filed, Heard. It will be 
heard as a prelimi issue, Petition 
allowed.” j 

3. The revision -is filed against 
this: order. = 

_ 4, The learned counsel for the re- 

vision petitioner contended that the issue 


. of jurisdiction cannot be decided without 


any evidence. Therefore, the question for 
consideration would not be purely one of 
law but it becomes a mixed question of 
law and: fact and hence it cannot be treat- 
ed as a pure question of law and decided 
as a issue, The learned coun- 
sel for the respondent, on the other hand, 
contended that there is no cass decided 
by_the lower Court, The lower Court has 
only chosen to state that it will decide the 
question of jurisdiction as 2 preliminery 
issue for which an issue is already fram- 
ed, When. no right or a part of the case is 
decided by the lower Court, it cannot be 
treatec as a case decided and. therefore the 
Provisions of Section 115, C.P.C. eannot 
be attracted. The learned counsel for re- 
vision. petitioner relied upon Sayyed Shad 
Abdul Latif Mohideen Khadiri Suijatha 
Shibathullahi Sahib v. Mohammad Labbai 
{ATR 1950 Mad 596) Sri’ Serveswara- 
swamy Vari Temple at Kakaramil Re- 
presented by its Trustees v, Rudrapaka. 
Veerabhadrayya, ((1861) 1 Andk WR. 250), 
M/s, Basti Ram Roop Chand v. M/s. 
Radhey Shyam Gulab Chand fAIR 1973 
AN 499), Major S. S. Khanna v. Brig. F. 


J. Dillon (AIR 1964 SC 497) and Lala 


Dhanpat Rai v, Sri Prem Sunder Bhar- 
gava. (ATR 1962 All 572) In Sri Sarve- 
swaraswamy Vari Temple at Kakaramilli 
Represented by its Trustees v. Rudraneka 
Veerabhadrayya, ((1961) 1 Andh WR 250) 
the case came to the High Court in ap- 
peal. As many as twenty issues were 
framed. ‘But issues 3 and 4 were taken up 
for trial and for consideration by the 
learned Subordinate Judge as preliminary 
issues, Those issues were: 


“3. Whether this Court has got juris- 
diction to entertain the suit? 


4. Whether the jurisdiction is barred 


by Sections 87 and 93 of the Hindu Reli- 


gious and Charitable Endowments Act?” 
Only those issues were taken up for trial 


and for consideration by the learned: Sub- 


ordinate Judge. The Subordinate Judge 
held that it had no jurisdiction. to try the 
suit as it was barred by Sections 93 “and 
88 of the Madras Act XIX of 1951 ond 
hence he dismissed the suit, Therefore, an 
appeal was filed. The High Court, on a 
consideration found that the decision cf 
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the Subordinate Judge on those issues 
was not sustainable and the appeal was 
allowed and the suit was remanded for 
disposal on the remaining issues. The High 
Court was pleased to observe that ‘We 
must, however observe that it is most un- 
desirable that Courts against whose judg- 
ments appeals eventually lie io the High 
Court should dismiss the suits on  preli- 
minary issues’. In Mahommed Sulaiman 
v. Birendia Chandra Singh (1923) 44 Mad 
LJ 388 = 50 Ind App 247 = (AIR 1922 
PC 405) the Privy Council, following an 
earlier decision of Lord Justice Turner in 
Bannarjee v. Puddomoney Dobsee ((1853) 
10 MIA 476) held that by forbearing from 
deciding all the issues, the Courts below 
not infrequently oblige the Court of Ap- 
peal to remand the case which otherwise 
might finally be decided, involving seri- 
ous inconvenience to the. parties. The 
same view has again been reiterated in 
Jagannatha Rao Dani v. Rambharosa 
(1932) 64 Mad LJ 142 = 60 Ind App 49 = 
(AIR 1933 PC 33) by the Privy Council. 
‘Tt was further pointed out by Viswa- 
natha Sastri, J. in Shibarhullahi Saheb v. 
Mohammed Labbai, (1950) 1 Mad LJ 657 
= (AIR 1950 Mad 596) that apart from 
the high authority of the decided cases, 
a specific ‘circular was issued by the High 
Court that as a general rule the Subordi- 
nate Courts, as far as possible, receive the 
evidence adduced and decide all the issues 
in order to avoid piece-meal trial and a 
protracted litigation in the shape of an 
appeal and remand in case the decision of 
the Subordinate Court on the preliminary 
issue is not upheld by the appellate Court. 
This is the most salutary procedure and 
must be generally followed, The learned 
counsel, pointing out the said observa- 
tions, contends that when issues have 
been framed, the lower court must be 
directed to record evidence on all the 
issues and decide the matter. Sayyed 
Shah Abdul Latif Mohideen Khadiri Su- 
jatha Shibathullahi Sahib v. Mohammad 
Labbai (AIR 1950 Mad 596) referred to 
by the petitioner has already been refer- 
red to in Sri Sarveshwaraswamy Vari 
Temple at Kakaramilli Represented by 
its Trustees v. Rudrapaka Veerabha- 
drayya ((1961) 1 Andh WR 250) which 
point out that in appealable cases. Courts 
should. as far as possible decide all issues 
to avoid piece-meal trial and protracted 
litigation. The learned counsel for the pe- 
titioner relied upon Basti Ram Roop Chand 
v. Radhey Shyam Gulab Chand (AIR 1973 
All 499) in which it is stated that under 
O. 14, R. 2, the court is bound to try as 
preliminary issue the question of law on 
which the entire suit may ‘be disposed of. 
But where the question is not purely of 
law or it is a mixed question of law and 
fact, the court has no jurisdiction to try 
the issue as a preliminary issue. In- that 
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case, the defendants file a written state 
ment objecting to the jurisdiction of th 
Court and filed an application to try the 
said issue as a preliminary issue. The tria 
Court found that it is a suit for recover: 
of damages on account of breach of con- 
tract. The question of jurisdiction was 
mixed question of law and fact and hence 
the trial Court did not consider it expedi- 
ent to try the issue as a oreliminary issu , 
and consequently dismissed the applica 
tion. A revision was filed before the Dis 
trict Judge. The learned District Judg 
declined to interfere with the said order 
holding that there was no illegality in the 
order passed by the lower court. There 
the question was; whether the goods were 
to be delivered and pric2 was to be paid 
in pursuance of the concract at Kanpur 
or not. When a revisien was filed in thé 
Hish Court, the High Ceurt also declined 
to interfere with the said order and dis! 
missed the revision petition holding tha} 
the question of jurisdiction is a mixe 
question of law and fact in that case 
He also relied upon S. S. Khanna 
v. Brig. F. J. Dillon, (AIR 1964 S¢ 
497) for the proposition that the Civil 
Procedure Code confera no jurisdiction 
upon the Court to try a suit on mixed 
Issues of law and fact as preliminar: 
issues, It was held that normally all the 
issues in @ suit should ‘se tried ‘by th 
Court; not to do, especially when the de 
cision on issues even of law dependin 
upon the decision of issnes of fact, would 
result in a lop-sided trial of the suit,” In 
the above Supreme Court case, the lowe 
Court held that a suit was not maintain- 
akle, When a revision was filed in th 
High Court, the High Court was pleaset 
to hold that the trial Court erred in hold- 
ing that the suit was not maintainable. 
The main question that arose in the Sup- 
reme Court decision wes: Whether the 
provisions of Section 115, C.P.C. could he 
attracted and the High Court could inte- 
fere in the matter when the preliminari 
issue was decided by the trial Court? The 
Supreme Court was pleesed to hold that if 
a part of the suit is decided, it would he 
deemed that a case is decided and taking 
that view the Supreme Court held that 
the suit was not maintainable as it affects 
the rights of the parties, -and therefore, 
the High Court was justified in interfer- 
ing in the said order by entertaining a rê- 
vision. It interfered in the said order as 
the lower Court acted vith material irre- 
gularity and illegality in the exercise © 
its jurisdiction. Justice Hidayatullah deli- 
vered a separate judgment and discussed 
the scope of the provisions of Section 115, 
C.P.C. and his Lordshiv was pleased ‘to 
hold that it amounts to a case decided 


and that when the lower Court was wro 
in holding that a suit was not maintain- 
able it could not have Eept the suit pend- 


t 
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ing and ought to have dismissed it and 
allowed the party to go in appeal and 
thus the order involved clearly a question 
of jurisdiction and it is revisable and the 
High Court was within its rights in cor- 
recting it by exercise of its powers under 
Section 115, C.P.C. Thus. relying upon the 
above decision, the learned counsel for 
the petitioner contended that as it is 
mainly a mixed question of fact and law 
involved in this preliminary issue, the 
lower Court had no jurisdiction to try it 
as a preliminary issue, The learned coun- 
sel for the respondent relied upon Major 
S. S. Khanna v, Brig. F. J, Dillon [AIR 
1964 SC 497) for the proposition that if 
the lower court decided to take up the 
issue as a preliminary issue, that does not 


amount to a case decided and the provi- 


sions of Section 115, C.?.C. could not be 
attracted. In S. S. Khanna v. Brig. F. J. 
Dillon (AIR 1964 SC 497) it is clearly laid 
down what is a case decided. It is scated 
that when.an order is passed in a case or a 
part of the suit, it amounts to a case de- 
cided, But in the instant cases, no part of 
the suit can be said to have been decided 
when the lower Court beld that the issue 
should be tried, as a preliminary sue. 
It in no way affects the rights of the par- 
ties, Therefore, when this is not a case 
decided, the provisions of Section 115, 
C.P.C. cannot be invoked. There is suffi- 
cient strength in this arsument. It is evi- 
dent that the lower Court has not decided 
any of the rights of the parties except to 
hold that the preliminary issue with re- 
gard to jurisdiction will be taken up first. 
The decision in M/s. Bastiram Roop 
Chand v. M/s. Radher Shyam Culab 
Chand (AIR 1973 All 499), supports the 
contention raised by the respondent. It 
may be stated here that the question rais- 
ed here is that the Cour: at Rajahmundry 
has no jurisdiction and that under the 
agreement the Court at Udamalpeta has 
jurisdiction to entertain the suit. That is, 
the parties have agreed to whatever may 
be their disputes for. the settlement, over 
all those disputes, the Court at Udamal- 
peta will have jurisdiction. If the lower 
Court finds that on the basis of the agree- 
ment between the parties, the cour: at 
Udamalpeta has jurisdiction and the court 
at Rajahmundry has no jurisdiction, it 
will simply return the plaint and will not 
try the suit. When such is the nature of 
the case, this case has to be distinguished 
with other cases where the preliminary 
issues are to be tried in which the ques- 
tion of returning of plaint may not be in- 
volved. When the quescion of returning 
the plaint is involved, if is better, heving 
regard to the territorial jurisdiction, that 
the said question is decided first. The 
learned counsel for the respondent relied 
upon Lala Dhanrat Rai v. Sri Prem 3un- 
der Bhargava (AIR 1962 All 572). In that 


~~ 
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case, an objection to the territorial juris- 
diction was raised. Issues were framed; 
but it was stated that the preliminary 
Issue would be decided after hearing the- 
entire suit but at a later stage the preli- 
minary issue was taken up and the learn- 
ed Civil Judge there, afier going into the 
evidence of-the parties, found that he had 
no jurisdiction to entertain the suit and 


So he ordered the return of the plaint for 


presentation to the proper court. Against 
that, an appeal was filed under Order 43, 
Rule 1, C.P.C., the point raised in the 
High Court was that when the Court finds 
that it had no jurisdiction, it ought to 
have dismissed the suit should not return 
the plaint to be presented to a proper 
Court. The Allahabad High Court was 
pleased to hold that the provision of re- 
turning the plaint has been made under 
Order 7, Rule 10 (1) of the Civil P. C. It 
gives a discretion to return the plaint at 
any stage of the suit: for the presentation 
to the proper Court. It further held that 
The law does not require the Court to ~ 
dismiss the suit on the plea of want of ju- 


risdicticn: It is only in ` cases 
where the plea of Jurisdiction 
has been contested and ` the evi- 


dence of the parties has already been re- 
corded on the merits of the caze that the 
order of dismissal of the suit for want of 
jurisdiction has been upheld by the dif- 
ferent High Courts. The learned counsel 
could not cite a single case in which the 
order of the return of plaint passed after 
hearing the preliminary issue of jurisdic- 
tion was held to be bad by any High 


. Court, The cases cited all relate to those 


type of cases in which the Court after re- 
cording the evidence of the parties on all 
the issues came to the conclusion that it 
had no jurisdiction and then dismissed 
the suit. Such order of dismissal passed ° 
by the Court was found to be justified. In 
the instant case the plaint was ordered to 
be returned after hearing the preliminary 
point of jurisdiction raised on bshalf of 
the defendant. This case was quite dis- 
tinct from the facts of the case zited by 


. the learned counsel”. Thus the Court was 


of the view that when a preliminary 
point is raised in a case which affects the 
very entertainment or maintainability of 
the suit. it is not always proper to pass an 
order after hearing the preliminary point 
at the time of final hearing of the suit. 
Such a point should ordinarily be decided 
at an early stage. In the instant case, the 
question of entertainment or maintain- 
ability of the suit in Rajahmundry Ccurt 
is involved and, therefore, it is contended 
that it îs proper that this issue is decided 


.first. The learned counsel for the respon- 


dent also relied upon Narain Glass Works 
v. Beni Prasad (AIR 1951 Ajmer 57(1)). In 
the Ajmer case, the lower court refused 
to decide the preliminary issue. The ques- 
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ton there was whether the suit was cog- 
nisable by the Civil Court at Aimer or iby 
the Civil Court at Agra. When the trial 
court refused to decide this issue as a pre- 
liminary one, the High Court was pleased 
io hold thet this wes certainly an issue of 
law going to the very root of the ease. It 
further held that the plaintiff obviously 
for reasons best known to him, has sup- 
pressed the agreement, There, the carbon- 
duplicate of the agreement has been pro- 
quced by the defendent, which was not 
specifically denied by the plaintiff. Keep- 
ing those facts in view Atma Charan, al. 
was pleased to allow the revision and 
irect the lower court to decide the preli- 
minary issue first. It was further held 
that an independent issue and the €vi~ 
dence on such issue can be conveniently 
separated from the rest of the evicence 
and the finding on that issue may not ren- 
der the trial of the other issues unneces- 
sary. The above observations made in 
Sowkabai v. Tukoji Rao (AIR 19382 Bom 
128) relied in the Ajmer case clinch the 
issue that when this issue could be sepa- 
rated and the evidence could be recorded 
in that issue where the question of return 
of the plaint would be involved, it is 

ways safe to decide the seme ‘and 
would save unnecessary expenditure or 
waste of time on the side of the . parties 
in ease the finding on the issue is against 
the plaintiff. This clearly supports the 
case of the respondent-defendant. In this 
instant case, the defendant has clearly 
stated that he has in his possession all 
the correspondence which is sufficient to 
decide the question of jurisdiction, When. 
this is the case, I think, the lower Court 
was justified in holding that it will take 
up this issue as a preliminary issue and 
- decide it. For the above discussion, I do 
not think that there are any mertts in 
this revision petition. This revision is ac- 
cordingly dismissed with costs. 


Revision petition dismissed. 
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MUKTADAR, J. 

Dimili Narayana and others, Peti- 
toners v. Dimili Satyanarayana and 
others, Respondents. 
= Civil Revn.. Petn. No. 371 of 1971, Di- 
2-4-1975.. ` 

(A) Hasistzation Act (1908), S. 17 D 
(d) — Lease for vernacular year is not 
compulsorily registrable. 

- ‘he words ‘year’ and ‘year to year’ in 
S. 17 (1) (œ) of the Act means years ac- 
- cording to British Calendar and not ver- 
nacular years. A lease of immovable pro- 
macal yara o a r e 


HS/IS/C985/75/KNA 


D. Narayana v. D. Satyanarayana (Mfuktedar J.) 


A. IR. 


perty for a vernacular year is not com 
pulsorily registrable, (Par. val 2) 


C. Poornaiah, for Petitioners; Bhagi- 
Tatha Hao, for Respondent No, 2. 


ORDER :—The petitioner is the plain- 
tf in S. C. No. 33 of 1969 on the fleof 
the Additional District Munsifs Court, 
Chodavaram. The suit was filed for e= 
covery of rent of Rs. 406 due to the peti- 
tioner as per the legse ceed dated 8+4- 
1968. The respondents contended that the 
lesse deed in. question is not admissi 
in evidence 2s it is net registered as te- 
quired under Section 17 , Cl. (d) of the 
Indian Registration Act. The trial Court 
efter going through the lease deed 
question came to the conclusion that the 
eocument in question is a lease of imm a 
able property reserving a yearly rent. 
euch it falls within the scope of Sec. 17 a) 
(d) of the Indian Registration Act and 
therefore inadmissible in evidence, 


2. in ‘this revision Mr. C. Poorr va~ 
iab, the learned counsel for the p 
tioner, eontends thet the trial court er ed 
in coming to the sonclusion that the docu- 
ment in question is a tease of immova' = 
property reserving yearly rent and the 
fore falls within the scope of Sec. 17 (a). 
He contends that a perusal -of the dotu- 
ment would show ihat the document was 
for a vernacular -yeer and the ease 
amount mentioned ‘therein was for the 
vernacular year. According to the Ger 
ral Clauses Act the word ‘year’ referred 
to in Section 17 of the Indian Registration 
Act would mean ‘Britsh Calendar’ year. 
Therefore the document in question ee 
rot be considered as a lease of immovable 
property reserving yearly rent. Hence 
cocument is admissible im evidence |in 
spite of the fact that it has not a 
registered, I am of the opinion that - 
contention advenced ty Mr. Poomaich 
has some iorce. Section 17 of the Indian 
Registration Act provides that “leases |-of 
immovable property from year te year, or 
for any term exceeding one year, or re~ 
serving a yearly rent” should be register- 
ed, The word ‘year’ ‘has ‘been: interpreted 
in the Indian General Clauses Act. Bec- 
tion 3, Cl. (68) reads ‘vear’ shall mean| a 
year reckoned zccording to ‘the Brit 
Calendar, Im those circumstances 
-words *year to year in Section 17 (d) ot 
+he Indian Registration Act would m 
that it reletes to a year according to t 
‘British Calendar’ and net according | bo 
vernacular calendar, If this -position | is 
accepted the lease deed of ‘immovable 
property from ‘year to year would become 
compulserity registrable if it is for a - 
tish Calendar year and not for a veri 
cular calendar ‘year. 


Mr. Bhagiratha ‘Rao, learned counsel 
for the respondents, contends ‘that e 
words “reserving yearly. rent” ones be 
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interpreted to mean a yearly rent for the 
vernacular year. I regret I cannot accede 
to this contention, because it woulc. be 
rather contradictory fo interpret the 
words ‘year to year’ under Section 17, 
cl. (d) of the Indian Registration Aci as 
a. year according to the British calendar 
and to interpret yearly rent according to 
the vernacular calendar. The words ‘wear 
ly rent’ surely will have te be interpreted 
in the same manner as the words ‘year to 
year’ are interpreted viz. the yearly rent 
according to the British calendar anc not 
according to the vernacular calenda>, 
Hence I am of the opinion that ` the 
order of court below has to be set aside 
and the revision allowed, Accordingly the 
revision. is: allowed The lower court will 
‘take the suit on file and dispose If 0- ac- 
cording to law. Having regard to the cir- 
cumstances of the case there will be no 


as to costs. 
re 7 Revision allowed 
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KONDAIAH, J. 

G. Papaiah, Petitioner v. Assistant 
Director, Medical Services, Secundere 
Respondent.. 

Writ Petn. No. 5175 of 1973, D/- 19-3- 
1975. 

(A) Constitution of India, Arts. 226 
and 311 — Domestic inquiry — Disciplin- 
ary Authority exercises: quasi-judicial 
powers-——Order should be a speaking one 
— Satisfaction. of the disciplinary antho~ 
rity about guilt should be objective a: 
not subjective. AIR 1972 SC 2083, Foi- 
lowed, (Para 4) 

(B) Constitution of India, Arts. 226 
and 311 — Disciplinary proceedings for 
alleged. misbehaviour and disobedience ~~ 
Delinquent should be given copies of the 
proceedings — Failure would amouat to 
denial of reasonable opportunity. AIR 
1969 SC 1302, Followed. (Para 5) 

(€) Constitution of India, Art. sli — 
Disciplinary action for alleged infentional 
absence — Extraordinary leave granted tO 
the delinquent for the period held nalli- 
fied’ the: basis of the charge, § (Para 6) 
Cases Referred: Chronological Paras 
AIR 1972 SC 2083 = (1971) 2 SCWR 813 i 


AIR 1969 SC 1302 = 1969 Lab IC 153- 5 
A. C . for Petitioner; 


Lakshmanachar 
K. Subrahmanya Reddy, for Respondent, 


ORDER :— This application by the. 


petitioner, a Chowkidar at Station Health 
Organisation, Golconda, under Art. 223 of 
the Constitution of India, is to quas2 the 


Order No. 4565/P/M-3 dated 3-8-1973 


JS/LS/D961/75/TVN 


G. Papatah v. Asst, Directos, Medical Services 
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passed by the Assistant Director of Medi- 
cal Services, Headquarters, Andhra (In- 
dep) Sub-Area, Secunderabad, the ves- 
pondent herein, withholding his incre- 
ment for one year, on several grounds, 

- 2 Mr. A. Lakshmanachar, tha 
learned counsel for the petitioner, con- 
tends that the impugned order is not a 
speaking order and it is violative of prin- 
ciples of natunal justice as his client was 
not supplied with a copy of the report of 
the Enquiry Officer and copies of some 
other material documents in spite of his _ 
requesting for the same. He further urges 
that charge No. 2 relating to the unautho- 
rised absence of the petitioner from duty 
from lfth May to 25th May, 1973 is not 
sustainable in. view of the fact that extra- 
ordinary leave has been: granted by the 
concerned authority on 18-6-1973 itself 
and in any event, the first charge relating 
to misbehaviour of the petitioner on 16th 
May, 1973 is in conflict with charge No, 2 
and therefore, the impugned order must 
be quashed. 

3. The claim of the petitioner is 
resisted by the learned Standing Counsel 
for the Central Government contending 
inter alia that a copy of the report of the 
Enquiry Officer need not be given to the 
petitioner, as the respondent has follow- 
ed the procedure prescribed under Rule 15 
(3) of the Central Civil Services -(Classi- 
fication, Control and Appeal) Rules, 1965, 
and no second notice relating to the pro- 
posed punishment need be given. He 
states that the impugned order is not vio- 
lative of principles of natural justice nor 
it is laconic and the respondent is em- 
powered and also justified in passing the 
impugned order and there is no conflict 
between the two charges and the second 
charge also is maintainable as the grant- 
ing of extraordinary leave for the periad 
does not prevent the disciplinary autho- 
rity from framing the charge No. 2 and 
passing the impugned order. 

4. In order to appreciate the res- 
pective contentions of the parties, it is not 
only profitable ibut necessary to notice ths 
two main charges framed by the Enquiry 
Officer against the petitioner as indicated 
in page 4 of the counter-affidavit and they 
read thus:— . 

“ANNEXURE-I” 
Statement of articles of Charge fram- 
ed against Sri G. Papasaiah, Chowkidar 
S. H. O. Golconda. om 

That the said Shri G. Papaiah, Chow- 
kidar while functioning as Chowkidar in 
S. HK. © Golconda, behaved in a manner 
prejudicial fo the Government Servants 
Conduct Rules on 16th May, 1973 at 12-00 
hours while reporting for duty. 

l “ANNEXURE-II” 

"he individual in spite of his assur- 

ance that he was joining duty on 16-5- 
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1973 and having been put on duty, 
not come for duty.” 

The Enquiry Officer, after examining a 
number of witnesses and documents, sub- 
mitted his findings, conclusions and re- 
commendations in his report dated 21-7- 
1973. He gave salient findings and sum- 
mary of his enquiry in the report and 
arrived at the following conclusions and 
made recommendations as follows:— 


(1) No. MES 410323 Civ. Chowkidar 
Sri G. Papaiah of S. H. O. Golconda hes 
been found guilty of all the charges fram- 
ed against him. 


(2) In addition, his character and per- 
sonality (as pointed descriptively in sum- 
mary) has taken a turn towards indisci- 
pline, lacking devotion to duty, develop- 
ing imaginary fear thus prejudicing him- 
self to all his superiors and firmly be- 
lieving in violence also. 

(3) It is recommended that he be 
given some suitable documentary punish- 
ment for records and given a final warn- 
re to rectify himself of all the weak and 
bad points.” 

The respondent, who is the disciplinary 
a. thority, has passed the impugned order 
on 3-8-1973 which reads thus: 

“After a careful examination of the 
disciplinary case of Civilian Chowkidar 
ot S. H. O. Golconda Shri G. Papaiah, 
the undersigned is satisfied that the said 
Sri G, Papaiah is guilty of the chargas 
levelled against him vide charge-sheet 
dated 18th June, 1973. 

2. Now, therefore, the undersigned 
being the appointing authority and au- 
thority empowered to award penalty do 
hereby order that the said Sri G. Papaiah 


did 


is awarded the punishment of withhold- 


ing his increment for one year. I, further 
direct that this withholding of increment 
will have the effect of ‘postponing his 
future increments on expiry of the period 
for which his increment is withheld.” 

From a perusal of the impugned order, it 
is clear that the disciplinary authority 
did not accept the recommendation of the 
Enquiry Officer to award “suitable docu- 
mentary punishment for records’ and 
give “a final warning to rectify himself of 
all the weak and bad points”, But instead, 
the disciplinary authority has withheld 
the increment of the petitioner for one 
year and such withholding of the incre- 
ment will have the effect of postponing 
his future increments on expiry of the 
period for which his increment is with- 
held. The disciplinary authority, while 
passing an order imposing a penalty on a 
Government servant, is exercising quasi- 
judicial powers. The quasi-judicial orders 
must be speaking orders. The disciplinary 
authority must apply its mind to the en- 
iire facts and circumstances and record 
valid and justifiable reasons or grounds 


G. Papaiah v. Asst. Director, Medical Se-vices 


A.I. BR. 


in Support of its conclusion, See State of 
Punjab v. Bankhtawar Singh (AIR 1972 
SC 2083). The impugned order imposing 
the penalty of withholcing the increment 
of the petitioner for one year and also 
directing the postponerment of his future 
increments is not an administrative or 
executive order but it is a quasi-judicial 
order and therefore, must be a speakin 

one, On a perusal of the impugned order, 
it does not appear to ke a speaking one. 
The contention of the respondent’s coun- 
sel that the respondent has accepted tHe 
report of the Enquiry Officer in toto and, 
therefore, he did not give any reasons, 
cannot be acceded to. As pointed out ear- 
lier, the Enquiry Officer had recommend- 
ed the awarding of only documentary 
punishment for records and a final warth- 
ing but the respondent has awarded the 
punishment of withholding the petitioner’s 
increment for one year and also directed 
that this withholding o? increment should 
have the effect o? postooning his future 


’ Increments on expiry of the period for 


which his incremant is withheld. He did 
not give any reasons why he did not ak- 


‘cept the recommendaticn of the Enquiry 


Cfficer or in support o? his decision to 
award the aforesaid punishment. The sub- 
mission of the learned Standing Counsel 
for the Central Government that the dis- 
ciplinary authority has satisfied itself that 
the petitioner was guilty of the charses 
levelled against him and, therefore, there 
is no illegality or want of jurisdiction 
justifying the interference of this Court,; 
is also devoid of any merit. The satisfac- | 
tion of the disciplinary authority about 
tne guilt or otherwise cf the Government 
servant for the charges levelled against 
him must be an objective but not subjec- 
tive satisfaction. On a reading of the im- 
rugned order, I am satisfied that the res- 
pondent has not applied his mind to the 
entire material facis and circumstances 
of the case in arriving at a conclusion 
about the truth or otherwise of the 
charges levelled against the petitioner. | I 
do not also find any ferce in the further 
submission of tha respondent’s counsel 
that the impugned order has been passed 
by a Military Officer end the punishment 
is not severe, In fact, the impugned order 
has been passed by the Assistant Director 
of Medical Servizes, Headquarters, An- 
dhra (Indep) Sub-Area, Secunderabad. 
Irrespective of the fac- whether the order 
has been passed by a Military Officer jor 
a civilian authority, it must be in ac- 
cordance with law as it affects the rights 
of a citizen. 


5. I shall now advert to the ques- 
tion relating to the viclation of P Rape 
of natural justice. In saragraph 9 of e 
Writ Petition, the petitioner has stated 
that he was not given an opportunity | to 
engage a counsel and submit his case pro- 
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perly and when he asked for copies cf the 
proceedings they were refused, In the 
counter filed on behalf of the respordent 
this averment in paragraph 9 of the Writ 
Petition has not been controverted, On a 
consideration of the facts and circum- 
stances, I am satisfied that this is a fit 
.|case where a copy of the Enquiry Off- 
cer’s report must have been supplied to 
the petitioner in the interests of justice. 
The petitioner must be given a reason- 
able opportunity to meet the case až the 
department relating to the charges level- 
led against him and in the circumstances 
of the case, the report oï the Enquiry 
Officer is really essential for the peti- 
tioner to establish his defence version. 
See State of Maharashtra v. B. A. Joshi 
(AIR 1969 SC 1302). From the averment 
in paragraph No. 9 of the writ petition 
and in view of the fact that there iz no 
specific denial of this averment in the 
counter of the respondent, I must con- 
clude that a copy of the Enquiry Offcer’s 
report, though requested for, was not sup- 
plied to the petitioner. Hence, I holc that 
the impugned order is also violative of 
principles of natural justice. 


6. This brings me to examine the 
question whether charge No. 2 relating to 
the absence of the petitioner from duty 
for the period commencing from 16th 
May, 1973 and ending with 25th May 1973 
is maintainable. Admittedly the Major, 
Officer Commanding, by his Order No. 
SHO/125/A/93 dated 18-6-1973, granted 
ten days’ E.O.L. from 16th May, 1973 to 
25th May, 1973 (both days inclusive) to 
the petitioner to regularise his intentional 
absence for the period. I am unable to 
agree with the learned counsel for the 
respondent that notwithstanding the zrant 
of the extraordinary leave to the peti- 
tioner, he can be proceeded against for 
his absence from duty for that period. 
Whether it is an extraordinary Leave, 
ordinary leave, leave on pay, leav= on 
half pay, medical leave or casual “eave, 
nonetheless it is a leave. The kind c na- 
ture of leave is not material but the sub- 
stance of the matter is that the petitioner 
was granted leave. When once leave is 
granted to a public servant, in respect of 
a particular period, it must be considered 
that he is permitted to absent himself 
from duty for that period, In such a case, 
it is not permissible or open to the em- 
ployer or any other authority to proceed 
against the public servant for absenting 
from. duty for the same period and punish 
him, The employer, either private or pub- 
lic cannot blow hot- and cold. The autho- 
rities should have refused to grant leave 
of any kind to the petitioner and then 
proceeded to punish him after due and 
proper enquiry and after affording rea- 
sonable opportunity to him. When once 
leave has been granted, it cannot be said 
J 
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that the petitioner had absented himself 
from. duty and thereby made himself 
liable to be punished. Hence, the second 
charge relating to the absence of the pe- 
titioner from duty from 16th May, 1973 
to 25th May, 1973, both days inclusive, is} ` 
not sus-ainable, I may add that the very 
order granting extraordinary leaves states 
that such ‘leave has been granted to regu- 
larise the petitioner’s intentional absence 
for the period. The very purpose of grant- 
ing the leave being to regularise the peti- 
tioner’s intentional absence, it is not open 
to the respondent to initiate any proceed- 
ings against the petitioner for his absence 
from duty for that period: Judged from 
any angle, the second charge must be 
quashed as it is not sustainable. 

T. | The further submission of the 
petitioner's counsel that charge No. 1 is 
in conflict with charge No. 2 and it must 
also fall to the ground, need not be gone 
into, although I feel that there is consi- 
derable force in that submission. 

8. For all the reasons stated above, 


the impugned order must be and is here- 


by quashed in respect of stoppage of in- 
crement only, The other part of the order 
relating to his transfer shall stand. The 
Writ Petition is allowed with costs. Advo- 
cate’s fee Rs, 100. | l 


Petition partly allowed. 
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SAMBASIVA RAO, Ag. C. J. AND 
RAGHUVIR, J. 

M. Narasimha Reddy and others Appel- 
lants v. M. Boosamma, Respondent. i 
L. P. A. No. 33 of 1975 - 27-2. 
TT | 75, D/- 27-2 
(A) Hindu Marriage Act (1955), S. 13 
(1-A) — Divorce — Mere existence of cir- 
cumstances entitling relief does not auto- 
matically result in dissolution of the mar- 
riage —- Decree on a petition filed for the 
purpose mecessary —- In the absence of 
such a decree marital relationship held 
continued -— Wife entitled to claim parti- 
tion as heir of her husband since dead. 
(Hindu Succession Act (1956), S. 8) — 
(Judgment in A. S. No, 220 of 1971, D/- 
17-10-1974 (Andh. Pra.) by Venkatrama 
Sastry, J. Affirmed.) (Para 2) 


(B) Hindu Marriage Act (1955), Ss. 10 
and 13 — Judicial separation does not end 
the sige oe —- Decree of di- 
vorce under S. 13 necessary. (Judsment in 
A. S. No. 220 of 1971, zí 17-10-1974 
(Andh, Pra.) by Venkatrama Sastry, J. 
Affirmed.) (Para 3) 


ee he N 

*(Against judgment and decree of High 
Court, in A. S. No, 220 of 1971, Dj- 
17-10-1974.) 


JS/LS/D963/75/TVN 
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P. Rema Rao and A. Krishnaiah, for 
APP anis; J. Eswara Prasad, for Respon- 
ant. 


SAMBASIVA RAO, Ag. C. J.:— 
Though the judgment of Venkatrama 
Sasiry J. which is sought to be appealed 
against, is an affirming one, Sri P. Rama 
Rao, learned counsel for the appellants- 
defendants raises many points in support 
of the appeal, 


2. Firstly, he argues that the plain- 
tiff-respondent who filed the suit for par- 
tition as the heir of her husband, had lost 
the status of the wife, and so, she could 
not claim a share. That is on the ground 
that on 28th of July, 1962, a decree for 
judicial separation was passed at the in- 
stance of the husband against the respon- 
dent, She was provided maintenance at 
the rate of Rs. 200 par month. In execu- 
tion of this decree for maintenance, she 
even applied for arrest of the husband. 
Without anything more happening, he 
died in the year 1967 and she filed the 
suit for partition in 1968. Sri Rama Rao 
maintains that all the requirements of 
sub-section (1-A) of Section 13 of the 
Hindu Marriage Act, 1955 have existed in 
this case, since there was. a decree for 
judicial separation and there is no evi- 
dence of resumption of cohabitation be- 
tween the spouses for a period of two 
years or upwards after passing of the de- 
cree. So, it is contended that it must be 
deemed that a dissolution of marriage has 
occurred under Section 13. It is not pos- 
sible te accept this contention because 
dissolution or divorce can be granted only 
under a decree of the court. Sub-sectiom 
(1-A) provides only a ground, for apply- 
ing for dissolution of marriage. If the cir- 
cumstances enumerated in that sub-sec~ 
tion existed, then either party to a mar- 
riage can apply for dissolution. There was 
no such application in this case, much 
less a decree. Therefore, it cannot be said 
that there was a dissolution of marriage, 
thereby the plaintiff-respondent losing 
the status as wife. 


3. It is then submitted that even 
judicial separation has the effect of de 
priving the plaintiff-respondent of the 
status of wife, Once again, in our opin- 
ion, it is an untenable agreement. If such 
were the intention of the legislature, 
there could not have been separate provi- 
sions for judicial separation and divorce, 
In fact, if sub-section (1+A) of Section 13 
ig read, it is quite manifest that the Act 
postulates resumption of marital relations 
between the spouses even after a decree 
for judicial separation has been passed. 
If a resumption has taken place, then the 
judicial separation comes to an end, If if 


does not, then it provides a ground for ap- . 


plication by either party to a marriage 
for divorce. This clearly leads to the con- 


T. Shivial v. Balaram 


A.L R, 


clusion that judicial seraration does not 


put an end to the marital status of the 
party, with the result, the plaintiff-res- 


pondent continues to enjoy the status of 
the wife. 

4, The third con-ention is that the 
husband had left a will bequeathing all 
his properties to the defendants-appel- 
lants, On a thorough examination of the 
evidence, our learned brother agreed with 
the trial court in holding that the will 
was not proved. We hare no reason to 
disagree with that conc_usion. | 

5. The last submission is about the 
movables, It is complained that the learn- 
ed Judge has not consicered the question 
of movables. Obviously, it was not press 
ed before the learned Judge for the rea- 
son that a Commissioner was appointed. to 
take an inventory of all the movables. He 
prepared an inventory, Ex. A-13 of the 
movables and only a tare of such mov- 
ables as mentioned in Ex, A-13 was giyen 
to the plaintiff-respondent by the trial 
court. In regard to the jewels, the Com- 
missioner was prevented from making an 
inventory of the articles in the iron safe. 
So, the trial court drew an adverse infer- 
ence that the jewels mentioned in the 0! 
Schedule to the plaint were also existing. 
En view of the circumstances stated above, 
we think the defendants-appellants dild 
not press their case in regard to movables. 

- Thus we find no substance ih 
any of the contentions raised by Mr. Ramla 
Rao. The Letters Patent Appeal is dis- 


missed, ; | 
Appeal dismissed, 
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MADHAVA RAO, J. 
Shivlal and others, Petitioners vy. 

Balaram and others, Respondents. | 

Civil Revn. Petn. N>. 350 of 1974, D/. 
12-2-~1975.* 

(A) Civil P. C. (1908), O. 7, B. 10 (1), 
D. 41, R. 22, O. 41-A, C, 43, Rr. 1 (aì and 
2 —. Provisions of Orders 41 and 41-A also 
apply to appeals filed uxler O. 42 — Res- 
pondent if aggrieved may file cross-ob- 
jections under R. 22 of O, 41, 


In a suit for declaration and injung- 
tion, the suit land was valued at Re. |f 
per square yard. The defendant objected 
to the valuation and contended that it was 
Rs. 30 per square yard The trial cour? 
tried this issue first and valuing the land 
at Rs. 10 per square yard, returned the 
plaint for presentation to proper court 
having pecuniary jurisdiction. Plaintiff 


*(To revise order of Chief Judge, City 
tee Court, Hyderabad, D/f- 19-10- 
1973. 


_ IS/LS/D964/75/TVN | 
| 


~ 


1976 


eppealed against the order returning the 
plaint under O. 43, R. 1 (a). The defen- 
dant filed eross-objections contending 
that the trial court's valuation at Rs, 10 
per square yard was low and that it ought 
to have been valued at Rs. 30. cay 

Held, that although the defendant 
aggrieved by the trial Court order valu= 
ing the suit land at Rs. 10 could file croso- 
objections in that regard, the order ap- 
pealed against by the plaintiff being one 
returning the plaint for presentation to 
proper Court of pecuniary jurisdicion, the 
defendant was not entitled to file, in such 
appeal, cross-objections’ concerning the 
matter of valuation. (Paras 6 to 8) 

(B) Civil P. C. (1908), S. 115 and O. 7, 
E. 10 — Revision against appellate order 
confirming order under ©. 7, R. 10 re- 
turning the plaint te proper court — 
Question of proper court-fee not being in 
issue, S. 11 (3) of the Andhra Court Fees 
and Suits Valuation Act held was not at- 
tracted, (Andhra Court Fees and Suits Va- 
luation Act (7 of 1956), S. 11 (3)). 

(Para 9) 

Prabhakar Reo Kulkarni, for Peti- 
tioners; Upendrahal Waghray, for Respon- 
dents Nos; 1 to 6, 7 and 8 to 10, 11, 12 and 
14 to 17. 


ORDER :— The point raised in. this 


revision petition is whether cross-objec- 
tions can be preferred in.a C. M. A. filed 
under the Order 43, Rule 1 (a), C.P.C. The 
lower Appellate Court held that cross- 
objections cannot be preferred in such an 
appeal and rejected the memorandum of 
cross-objections filed in C., M, A. No. 131 
of 1973. ; 

2. The learned counsel for the 
petitioner submits that the  cross-objec- 
tions are maintainable. 
~ 3 To appreciate the above conten- 
tion, a few facts are necessary to be stat- 
ed. The petitioners are the defendants. 
‘The respondents-plaintiffs filed a suit for 
declaration and injunction against the 
ipetitioners-defendants, They valued the 
suit land at Re. 1 per square yard. The 
defendants took objection to that valua- 
tion in their written statement and stated 
that the market value of the suit land is 
Rs. 30 per square yard. . 

å. The trial Court, ie. the 2nd As- 
sistant Judge, City Civil Court, Hydera- 
bad, framed issue No. 4, - viz, ‘whether 
the court-fee paid is not sufficient and 
whether this Court has mo pecuniary ju- 
risdiction to try the suit?’ The trial Court 
first took up this issue and recorded the 
evidence and came to the conclusion that 
the suit property has to be valued at the 
rate of Rs, 10 per square yard and if this 
value is adopted, the Court has no- furis- 
diction and the court-fee paid is not suffi- 
cient, In view of the matter, the 2nd As- 
sistant Judge, by his order dated i6th 
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July, 1973 returned the plaint under 
Order 7, Rule 10, C.P.C. for presentation 
before the proper Court, The plaintiffs, 
aggrieved ‘by this order, preferred C. M. 
A. No. 131 of 1973 in the Court of the 
Chief Judge, City Civil Court, Hydera- 
bad. In that C. M. A. the defendants filed 
cross-objections S, R. No. 9910/73. In the 
cross-objections, the valuation as fixed by 
the 2nd Assistant Judge and consequently 
the sufficiency of the court-fee paid by 
the plaintiffs were attacked on the ground 
that the fixation of the value of the suit 
property at Rs. 10 by the Assistent Judge 
was not correct and it must be at the 
Tate of Rs. 30 per square yard. At the 
S. R. stage, the office took up the objec- 
tion thet the cross-objections are not 
maintainable. Therefore, the appellate 
Court by its order dated 19th October, 
1973, agreed with the office objection and 
rejected the crossobjections. The ground 
stated in the order was that the anpeal 
wes filed under Order 43, Rule 1 (a), 
C.P.C. The appeals preferred uncer Order 
43, C P. C. are independent of 
the appeals preferred under Order 
41, C.P.C. and therefore the provisions of 
Order 41, Rule 22, C.P.C. are nct applic- 
eae the appeals filed under Order 43, 


E 5. The learned counsel for the pe- 
titioners contended that the lower Court 
erred in holding that the provisions of 
Order 41, C.P.C. are not applicable to the 
appeals filed under Order 43 of the Civil 
Procedure Code. He referred to Order 43, 
Rule 2 which specifically refers to the ap- 
plication of the rules under Order 41 and 
Order 41-A, C.P.C. Onder 43, Rule 2, 
C.P.C. reads thus:— 


“The rules of Order 41 and of Order 
41-A. shall apply, so far es may be, to ap- 
peals from the orders specified in Rule 1 
and other orders of any Civil Court from 
which an appeal to the High Court is 
allowed under any provision of law: 

Provided that in the case of appeals 
against interlocutory orders made prior to 
decree, the Court which passed the order 
appealed from shall not send the records 
of the case unless an order has been made 
re stay of further proceedings in thet 

u aon “in 


g. Tt is thus clear that all the 
rules under Orders 41 and 41-A, GPC, 
are mace applicable as far as possible to 
appeals from the orders specified in R. 1 
of Order 43. To this extent the order of 
lower Court is wrong, But it has to tbe 
seen whether Order 41, Rule 22, GPC. 
would apply in the instant case. 

q: In the case on hand, the Assis- 
tant Judge, while deciding the value of 
the suit property, fixed the rate at Rs. 10 
per square yard. By filing the appeal, the 
plaintiffs want to challenge the fixation 
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of the value at Rs. 10 per square yard 
and contend: that the value is only Re. 1 
per square yard and the lower Court was 
mot justified in putting the value of the 
land at Rs. 10 per square yard. The de- 
fendants filed cross-cbjections- to the 
effect that the fixation of the value of the 
suit land ‘by the Assistant Judge, at Rs. 10 
per square yard is not correct and, in fact 
it must be fixed at Rs, 30 per square yard. 
Thus, the plaintiffs as well as the defen- 
dants want to attack the finding of the 
Assistant Judge. When it is open to the 
plaintifis to attack the finding of the As- 
sistant Judge that the rate fixed by him 
is not correct, it is equally open to the 
defendants to contend that the value fix- 
ted by the Asst, Judge is too low and it 
must be fixed at the rate of Rs. 30 per 
square yard. Thus the defendants under 
Order 41, Rule 22, C.P.C. can attack the 
finding of the trial Court with regard to 
the fixation of the rate. Therefore, the 
only point to be considered is, whether 
the cross-objections as such could be filed 
or not. It is contended by the learned 
counsel for the respondents that cross-ob- 
jections could be filed only when a right 
to appeal accrues to the party and in the 
instant case the right of appeal has not 
accrued to the defendants as the plaint 
was only returned and hence, they could 
not file an appeal against an order return- 
ae the plaint to be presented in a proper 
ourt. 


8. To find out who could file an 
appeal against the order returning the 
plaint, the relevant provision in the Civil 
Procedure Code is Order 43, Rule 1 (a) 
which reads as under: 


“1. An appeal shall lie from the fol- 
lowing orders under the provisions of Sec- 
tion 104, namely:— 


(a) an order under Rule 10 of Order 
VII returning a plaint to be presented to 
the proper Court.” 

Order VII, Rule 10 is in the following 
terms: 

“Rule 10 (1) The plaint shall at any 
stage of the suit be returned to be pre- 
sented to the Court in which the suit 
should have been instituted, 


(2) On returning a plaint the Judge 
shall endorse thereon the date of its pre- 
sentation and return, the name of the 
party presenting it, and a brief statement 
of the reasons for returning it.” 

Thus, Order 43, Rule 1 (a), C.P.C. provides 
that an appeal can be preferred against 
an order returning the plaint. Further, 
there is nothing mentioned in clause (a) 
that only the plaintiff can file an appeal 
against the order returning the plaint. 
Therefore, even the defendant, if.he is 
aggrieved ‘by the order of returning the 
plaint, is entitled to file the appeal. But 
the point in this case is, whether the peti- 


T. Shivlal v. Balaram (Madhava Rao J.) 


A. IR. 


tioners, who'are the defendants, can file 
cross-objections in the appellate Court |in 
the appeal preferred by the plaintiffs 
against the order returning the plaint. As 
stated earlier, either party can prefer an 
appeal against an order returning the 
plaint, The plaintiffs preferred the appeal 
since they were aggrieved by the order 
returning the plaint. The petitioners hene- 
in, ie, the defencants in the suit, are not 
aggrieved by the ordər returning the 
plaint for being >resented in the sub- 
Court. The petitioners are only aggrieved 
with regard to the fixation of the market 
value of the suit property. To put it dif- 
ferently, the defendants have no griev- 
ance against the ordər returning the 
plaint, They are only aggrieved with re- 
gard to that portion of the order fixing 
the value of the suit land at Rs. 10 per 
square yard insiead cf at Rs. 30 per 
square yard as alleged by them. Thus they 
have no cause to file an appeal against 
the final order returning the plaint for 
being presented in the proper court. When 
no appeal could be filed, no cross-objec- 
tions could be referred. Therefore. lit 
could not be said that the lower Court 
erred in holding that the petitioners her, - 
in could not as such file cross-objections. 
But, undoubtedly, -he defendants are lat 
liberty to contend befcre the appellate 
Court in the appeal preferred by the 
plaintiffs that the value of the suit land 
ought to have bezn fixed at Rs. 30 per 
square yard on the basis of the evidence - 
on record as stated earlier. . | 


for the 
contended 


9, The learned counsel 
petitioner defendants further 
that apart from pressing into service 
Order 41, Rule 22, C.P.C. it is open to 
the petitioners to file an application under 
Section 11 (3) of the Andhra Court Fees 
and Suits Valuation Act, 1956, bringing ito 
the notice of the appellate Court the in- 
sufficiency of the ccurt-fee paid and pray- 
ing for determination of the correct 
court-fee payable. Therefore, if for ahy 
reason the cross-abjections are not main- 
tainable it is submitted that the  cross- 
objections may be treeted as an applica- 
tion filed under Section 11 (3) (a) of the 
Andhra Court Fees and Suits Valuation 
Act. This contention wés not raised before 
the appellate Court and is raised for the 
first time in this revision. The learned 
counsel for the respondents contended 
thet it is open to the defendants to raise 
this point before the proper Court iin 
which the plaint would be presented. 
Further it is contendec that there is no 
crder passed by the lower court regard- 
ing the court-fee payable on the plaint. 
Here the point invelved is not as to under 
which provision of law the court-fee has 
to be paid, In the absence of any such 
order the provisions of Section 11 (3) Jof 
the Court Fee Act could not be attracted. 


l 
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general words viz. “all other encum- 
brances” follow ‘specific -words suck as 
“any trust, obligation, mortgage, charge, 
lien” and secondly the specific words that 
precede the general words speak of types 
of encumbrances having a common g=2=nus 
and therefore the general words “all cther 
encumbrances” occurring in the first part 
of sub-section (2) will nave to be zon- 
strued ejusdem generis and as such the 
said phrase will include only such en- 
cumbrances that partake the nature oi the 
types of encumbrances specified earlier. 
Thus the question is whether the notifica- 
tions under Section 4 and Section 6 of the 
Land Acquisition Act cr2aie such an en- 
cumbrance on the property which partakes 
the nature of any trust. obligation, mort- 
gage, charge or lien? In other words. the 
encumbrance must be cf such a nature 
that upon enforcement thereof the Jabi- 
lity thereunder is satisfied. that is to say 
the liability to meet beneficial interest 
under a trust or the liability. arising under 
an obligation or a mortgage or charg2 or 
lien is satisfied and we do not think that 
by reason of issuance of-the notifications 
in question any encumbrance of this 
nature is created on the >roperty in aques- 
tion. The notifications under Sections 4 
and 6 of the Land Acquisition Act do not 
create any liability which is required to 
be satisfied from out of the property to 
which the said notifications relate and, 
therefore, in our view. the notifications 
cannot be regarded as ereating any en- 
cumbrance falling within the phrase “all 
other incumbrances” occurring in sub-set- 
tion (2) of Section 4. Ic is true that by 
reason of the notificaticns the land in 


question is subjected to the liability of- 


being compulsorily aca uired under the 
provisions of the Land Acquisition Act but 


that is not the liability contemplatec by 


the phrase “all other ircumbrances” oc- 
curring in sub-section (27 of Section ż. In 
our view, the matter cannot fall under 
the second part. of sub-section (2). [It is 
true that by reason of the notifications the 
right to use the property after making im- 
provements therein is to a limited extent 
affected in view of clause seventhly of 
Section 24 of the Land Acquisition Act, 
but the restriction on the use of the oro- 
perty in that manner is not the resczric- 
tion on the use thereof by reason of anv 
direction’ of the Court in the nature of 
attachment, injunction, Gecree or order. 
In this view of the matter. it is difficult to 
accept Mr. Dalal’s contention that the _and 
in question has yested in the Central Gov- 
ernment or the National Textile Corpora- 
tion freed from the effect of the two 
notifications issued: under Section 4 and 
Section 6 of the Land Acquisition Act by 
reason of Section 3 read with Section 4 (2) 
of the Act 57 of 1974. 
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10. Mr. Dalal, however, urged that 
the phrase “all other incumbrances” oc- 
curring in Section 4 (2) of the said Act 
ought not to be construed by adopting the 
doctrine of ejusdem generis and if it was 
not so construed the phrase would have a 
wider meaning and the notifications in 
question should be regarded as creating 
an encumbrance falling within Section 4 
(2) of the Act. We are not inclined to 
accept this submission of Mr. Dalal, for, 
both the requirements are satisfied for 
applying the rule of ejusdem generis but 
even if the phrase "all other incum- 
brances” occurring in sub-section (2) of 
Section 4 were. to be given a wide mean~ 
ing by not confining it to types of encum~ 
brances indicated earlier. stil] it is diff- 
cult to accept contention of Mr. Dalal 
that the notifications in question con- 
Stitute or create an encumbrance on the 
land in question. Mr. Dalal urzed that 
in that event any burden or obstruction or 
impediment that is imposed upon the full 
rights of the owner to deal with or dis- 
pose of his land in any manner he likes 
and which would continue to attach or 
run with the land would amount to an 


. encumbrance on the land and he pointed 


out that it cannot be disputed that the 
issuance of notifications in question has 
the effect of diminishing the value of the 
property by pegging the price thereof to 
the market value as on the date of 
Issuance of the notification under Sec. 4 
of the Act and further the notifications 
in question have subiected the land to a 
liability of being acquired under the pro- 
visions of the Land Acquisition Act and 
Since this liability of being acquired 
would run with the land that would be 
an essertial characteristic of an encum~ 
brance and therefore the notifications in 
question should be regarded as creating 
an encumbrance or amounting to an en= 
cumbrance on the land in question. In 
support of his contention he relied upon 
two passages in Salmond on Jurisprud~ 
ence, 12th Edition. At page 241 under 
the sub-heading ‘Rights in re propria and 
rights in re aliena’ the learned author has 
Stated thus: 


; “Rights ' may be divided into two 
kinds, distinguished by the civilians as 
Jura in re propria and iura in ra aliena, 
The latter may also be conveniently 
termed encumbrances, if we use that term 
in its widest permissible sense. A right 
In re ali@na or encumbrance is one which 
limits or derogates from some more 
general right belonging to some other per- 
Son 1n respect of the same subject-matter, 
All others are jura in re propria.’ : 
At page 242 the learned author has ob« 
served as follows: 


“It is essential to an encumbrance 
that it should, in the techincal language 
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of our law, run with the right encumber- 
ed by it. In other words, the dominant 
` and the servient rights are necessarily 
concurrent. By this if is meant that. an 
encumbrance must follow the encumber- 
ed right into the hands of new owners, so 
that a change of ownership will not ‘free 
the right from the burden imposed upon. 
it. If this is not so, — if the right is 
transferable free from the burden — there 
is mo true encumbrance.” 
There could be no dispute with the state- 
ments of law contained in the aforesaid 
two passages but the first passage merely 
brings out the distinction between two 
types of rights, namely rights in re pro- 
pria and rights in re aliena while in the 
second passage the learned author has 
indicated that one essential characteristic 
of an encumbrance is that it must run 
with the right encumbered by it: in other 
words, the burden or liability must. run 
with the right encumbered bv it so that 
a change of ownership will not free the 
‘Tight from the burden imposed upon it. 
It- is thus clear that al] that has been 
Stated in the second passage quoted above 
is that a burden.or liability attaching to 
any property must run with the property 
in order that the same should be called an 
encumbrance but that does not mean that 
every ‘burden or lHiability which runs 
with ‘the property must be an encum~ 
brance. It is well settled that the ques- 
tion whether a particular burden or a lia- 
bility which attaches to the probertv will 
amount to an encumbrance thereon or not 
will depend upon the facts and circum- 
stances of each case. For instance, a lease 
of property which is contracted to be’ sold 
may or May not be an encumbrance de~ 
pending: upon whether the vendor has 
covenanted to give vacant possession and 
it will be an encumbrance if vacant pos- 
Session is agreed to be given but not 
otherwise. Therefore. every burden or 
liability that runs with the land would 
not be an encumbrance, Take the case of 
a Sick textile undertaking whose assets 
‘and properties are to vest in the Central 
Government and thereafter in the 
National Textile Corporation under this 
very Act 57 of 1974.. Suppose among the 
several assets belonging to it is one open 
plot of land in respect whereof a building 
lease for a period of 99 .vears has been 
granted and a construction. consisting of 
several tenements has been put up by the 
Tessee and tenements have been let out 
then surely it would be preposterous to 
suggest that under Section 3 read with 
Section 4 (2}. the plot of land would vest 
in the Central Government freed from the 
‘burden of the building, its tenements and 
tenants: presumably oniy the reversion in 
the plot of land would vest in the Central 
Government. Conversely, if one of such 
assets happens to be a leasehold property 


~ 
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it' would be futile to suggest that a ied 
such leasehold vests in the Central 
ernment: under Section 3, the Central 
Government under Section 4 (2) is freed 
from the liability to pay the rent to the 
landlord in respect of. such leasehold pro- 
perty and it cannot be disputed that the 
liability to pay the rent to the landlord 
ig a liability that runs with the property 
which is the subject-matter of the lease. 
In other words, it will not be possible! to 
accept the contention of Mr. Dalal 
because under two notifications issued 
under Sections 4 and 6 of the Land Åc- 
quisition Act a liability of being compul- 
Sorily acquired gets attached to the land 
in question or so to say such liability runs 
with that land the two notifications 
should be regarded as creating an en- 
Cumbrance over the Jand falling within 
Section 4 (2) of the Act. In our view, 
though by reason of tke two notifications, 
a burden is cast upon the land in queen 
in that the land is subjected to the li 
lity of being compulsorily acauired un = 
the provisions of the Land. Acquisition 
Act, such burden or Hability would not 
fall within the expression ‘encumbrarice’ 
under sub-section (2) of Section 4, 


11. There is yet another aspe of 
the matter which will have a bearing' on 


the question under consideration. The 


sole object or the intention of making a 
provision like sub-section (2) of Section 4 . 
of the Act appears to de that all property 
of the sick textile undertaking should vest 
in the Central Government freed and: dis< 
charged from encumbrances. In other 
words, whatever encumbrances that might 
be subsisting on the property should no 
longer bind the Central Government or 
the Textile Corporation which should be 
free to deal with it thereafter as it likes 
and: if that be the real obiect or intention 
of sub-section (2) of Section 4, then clear- 
ty the liability of being acauired that gets 


attached to the land by reason of the 


issuance of the notifications under the 
Land Acquisition Act was never intended 
to be covered by the sxpression ‘all other 
incumbrances’ occurring in sub-section (2) 
of Section 4. Assumirg that this land. got 
vested in the Central Government and 
thereafter in the National Textile Corpo- 
ration under Section 3 read with Sec- 
tion 4 (2) freed from the aforesaid burden 
or ability of being acdautred, it was not 
disputed before us byr Mr. Dalal that it 
was open fo the appropriate Government 
tmmediately thereafter to acquire that 
very land by issuing fresh notification 
under Section 4 and Section 6 of the Land 
Acquisition. Act and we do not see any _ 
hurdle i in the appropriate Government ac- 
quiring the very land after the same got 
So vested in the National Textile Corpo- 
ration under See J oe aise Act. H, 


- 
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therefore, after the property had vested 
in the National Textile Corporation the 
same could be acauired by appropriate 
Government we fail to understand ay to 
what purpose could be achieved by bold- 
ing that the earlier notifications issued 
under the Land Acquisition Act created 
an ‘encumbrance’ which the National Tex- 
tile Corporation got rid of under sub-sec- 
tion (2) of Section 4 of the Act No. 57 of 
1974. Looking at the question from this 
angle, we are of the view. that the phrase 
tall other incumbrances’ occurring in sub- 
section (2) of Section 4 cannot inc-ude 
any such burden or liability to which the 
land is subjected by reason of issuance of 
notifications under Section 4 or Secticn G, 
of the Land Acquisition Act. 


12. In this view of the matter it is 
clear to us that the provisions of Section 4 
(2) of the Act cannot be availed of bv the 
appellants before us for the purpose of 
contending that the Notifications in qes- 
tion have ceased to be effective aqua the 
land in question and, therefore, the con- 
tention of Mr. Dalal must fail 


13. As regards the other concen- 
tion we do not agree that the learned 
Judge was in error in rejecting the appli- 
cation of the original petitioner fo -e 
oral evidence in support of its case that 
the purported acquisition was by wav of 
colourable exercise of power or mala Ade. 
Initially an application was made for per- 
mission to lead. oral evidence in suport 
of that plea on 16-7-1969 but the typ of 
evidence that was offered at that fime 
was the evidence of an experi which 
would have been in the nature of oplmion 
evidence. The learned Judge. therefore. 
by his order dated 16-7-1969 declined to 
give permission to the original petiticner 
to lead that type of evidence. Admittedly 
even that type of evidence was not ready 
with the orisinal petitioner and an ad- 
journment was sought which was refused. 
Thereafter the hearing of the case pro- 
ceeded and at the conclusion of the hear- 
ing the petitioner desired to Mave a -ur- 
ther opportunity to settle the matter with 
the Municipal authorities and there ore 
the learned Judge reese y aea 
with a view to give the petitioner tlm= 
negotiate a settlement. When the matter 
was placed on board for judgment on 
11-8-1969 another application was made 
seeking permission to lead oral evidence 
of persons who would depose to the area 
required by Municipal schools constract- 
ed during the relevant period between 
the two notifications i. €- between "961 
and 1964 in order to show that having re- 
gard to such area which wag regarded as 
sufficient the present case wags one of 
colourable exercise of power. The learn- 
ed Judge rejected that apolication as In 
his view the hearing of the case had been 
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concluded and he had reserved the iudg~ 
ment only to enable the petitioner to 
negotiate a settlement with the municipal 
authorities which it desired to do and as 
such the petitioner was not entitled to 
make a second request for leading oral 
evidence, The learned Judge has also 
noted in his judgment that this type of 
case had not been even made out by the 
petitioner in the petition showing the area 
occupied by municipal schools during the 
relevant period i.e. between 1961 and 
1964. He, therefore, rejected that re- 
quest and proceeded to deliver his judg- 
ment. Im the circumstances mentioned 
by the learned Judge we do not think that 
he has wrongly rejected the prayer made 
by the original petitioner to lead oral evi- 
dence in the case. In the absence of any 
material on. record the learned Judge took 
the view that the petitioner had zailed to 
establish that it was a case of colourable 
exercise of power and/or that the pur- 
ported acquisition was mala fide and we 
are of the view that the finding of the 

learned Judge in that behalf is correct. 
14, In the result, the appeal fails 
and is dismissed with costs. The attor- 
neys for the respondents are at libertv to 
withdraw the sum of Rs. 500/- deposited 

by the appellants as security for costs, 
Appeal dismissed. 
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Sitaram Shobharam and another. 
E v. Nandram Chunilal. Respon- 
ent. 


Special Civil Appln. No. 676 of 1971. 
D/- 4-8-1975.* 

(A) C. P. and Berar Letting of Houses 
and Rent Control Order (1949). Clause 13 
aii A’s application for permission tə 
terminate B’s tenancy — C and D were 
allezed to be B’s sub-tenants — C and D 
claiming to be tenant and sub-tenant — 
Rent Controller found C and D ta he 
tenants — No prejudice caused tp them, 
when they had led evidence on all points 
— Permission to terminate tenamcy grant- 
ed — Relief had to be im comsonance with 
the findings. (Para 3) 

(B) C. P. and Berar Letting of Houses 
and Rent Control Order (1949), Clause 13 
(3) (vd — Bona fide need — Landlord re- 
quiring shop premises on ground floor for 
running Kirana shops and two rooms in 
first floor for accommodatins adatiyvas — 


*(Appln. for auashing order passed by 
Resident Deputy Collector, Amravati, 
D/. 3-10-1970). 


LS/LS/E487/75/SSG 
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Landiord purchasing house property for 
running kirana business — Sales tax paid 
by landlord about Rs, 8,000/- and his 
business turnover was about Rs. 30,00,000 
— Requirements of landlord were held to 
be bona fide. (Para 5) 


(C) C. P. and Berar Letting of Houses 
and Rent Control Order (1949), Clause 13 
(3) (vi) — Bona fide need — Findings of 
Rent Controller that landlord needs suit 
premises bona fide and that tenants were 
habitual defaulters in payment of rent, 
are findings of fact — They cannot he 
interfered with, by High Court under 


Article 227 of Constitution. (Constitution 
of India, Art. 227). (Paras 6,7) 
A. P. Deshpande. for Petitioners; 


J. N. Chandurkar. for Respondent. 


ORDER :—— Respondent No. 1 is the 
owner of the municipal houses Nos. 9/913, 
9/914 and 9/915 situate within Amraoti 
Municipal limits.. The petitioners are in 
occupation of the Municipal House No. 
9/913. The Municipal House No. 9/913 
consists of shop premises on the ground 
floor and: three other rooms in the same 
building. Two rooms are on the first ficor 
and one room is situate on the second 
floor, Respondent No. 1 made an appli- 
cation in the Court of the Rent Control- 
lor, Amraoti for permission to terminate 
the tenancy on four grounds. In that ap- 
plication it was alleged that respondent 
No. 2 was the tenant and he had sub-let 
the premises to the petitioners and also 
to respondent No. 3. Respondent No. 1 
claimed that he was entitled to get.pos- 
session of the entire property on the 
ground that it was sub-let by respondent 
No. 2 to the petitioners and respondent 
No. 3 under clause 13 (3) (ili) of the C. P. 


and Berar Letting of Houses and Rent 
Contro] Order, 1949 (hereinafter called 
the Rent Control Order): the other 


. grounds on which the tenancy was sought 
. to be terminated were that the house 
required essential repairs. that the peti- 
tioner was a habitual defaulter in pav- 
ment of rent and that respondent No. 1 
bona fide required the premises for open- 
ing a kirana shop. Respondent No. 2 
had made similar application for permis- 
Sion to terminate the tenancy of the 
tenants in the adjoining shop premises in 
the same building. The property in their 
possession was Municipal. House Nos. 
9/914 and 9/915. The Rent Controller. Am- 
raoti. granted permission to respondent 
No. 1 to terminate the tenancy on the 
ground of bona fide requirement, essen- 
tial repairs and also on the ground of 
habitual arrears in the payment of rent, 
The prayer of respondent No. 1 for per- 
missison to terminate the tenancy on the 
ground of sub-tenancy was rejected. The 
cases of the other two tenants in Munici- 
pal Houses Nos. 9/914 and 9/915 were 


Sitaram v. Nandram (Lalit J.) | 


A.I. R. 


tried along with the case of the present 
petitioners and in those cases also res- 
pondent No. 1 was given permission to 
terminate the tenancy of the tenants in 
those two cases. 


2. Against the order made by the 
Eent Controller, the petitioners filed an 
appeal being R. A. No. 329/71 (2) /67-68 of 
Amraoti. The learned Resident Deputy 
Collector. Amraoti, who heard the matter 
found that respondent No. 1 was entitled 
to terminate the tenanzy on the grounds 
of bona fide requirement, essential re- 
rairs and habitual arrears in the pay- 
ment of rent. He coniairmed the findings 
made by the rent Cortroller that there 
was no sub-letting anł that respondent 
No. 1 was not entitlec to terminate the 
tenancy on that ground. As a conse- 
quence of these findings. he dismissed the 
appeal filed by the pet.tioners. The peti- 
tioners have now filed this writ petition 
to challenge the order made by the Re- 
sident Deputy Collscto-. 


3. — Mr. Deshpande, the learned ad- 
vocate for the petitioner. sought to chal- 
lenge all the findings r2corded by the au- 
thorities against his clients. He submit- 
ted. that it was not prcved that the house 
required essential repairs and submitted 
that the repairs were not of such a nature 
ES to require the vetit_oners to give pos- 
session. He also challenged the finding 
bout the bona fide r2quirement of res- 
pondent No. 1 and cortended that it was 
not established that respondent No. 1 re- 
quired the shop premises for the pur- 
poses of opening a kirana shop. He also 
submitted that the claim of respondent 
No. 1 that the two shops on the ground 
were required for the adativas was not 
established. Lastly, Fe also challenged 
the finding that his clients were in habi- 
tual arrears of payment of rent. Before 
I go to these three points which were ad- 
vanced by Mr. Deshparde I must also take 
note of one submission made by Mr. Desh- 
pande, that the original application was 
based on the allegatior that only respon- 
dent No. 2 was the tenant and the peti- 
tioners were his sub-tenants. He con- 
tended that in the original application 
respondent No. 1 souzht permission to 
terminate the tenaney of respondent 
Nc. 2 and it was nevar the case of res- 
pondent No. 1 that tke petitioners were 
his tenants. It is therefore. submitted by 
Mr, Deshpande that the relief which is 
being given to respondent No. 1 about the 
permission to terminaze the tenancy of 
the petitioners was a relief which could 
not be given on the criginal application. 
Mr. Deshpande argued that the relief 
which is given to th2 respondent is in 
variance with the pleadings in the appli- 
cation. It is not possikle for me to accent 
this submission of Mr. Deshpande. It is 
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true that the original case of responcent 
No. 1 was that respondent No. 2 was a 
tenant and he had sub-let the prem:ses 
to the petitioners. It was the case of the 
petitioners that they were the - tenants, 
They denied the sub-terancy and that 
case has been established. The findings 
now are that the petitioners are the 
tenants. Now. if those are the findmgs 
the relief naturally has to be in conn- 
ance with those findings. No prejudice 
has been caused to the petitioners as tiev 
had led evidence with regard to the 
points of bona fide requirement. essencial 
repairs and habitual arrears in the pav- 
ment of rent. The permission to termi- 
nate the tenancy has beer granted. Wen 
the petitioners had the opportunity to 
cross-examine the witnesses of respondant 
No. 1 (sic). It is not the case where she 
petitioners have been mis-led or in énv 
wav prejudiced, Since tre parties were 
at issue about the main ground on zhe 
basis of which permission was sought, 
there is no merit in the submission of 
Mr. Deshpande. 


4. Then Mr. Deshpande has chal- | 


lenged the finding that respondent No 1 
required the entire house for carrying eut 
essential repairs, Now the finding in fis 
behalf is that the entire portion reauited 
repairs and the repairs have to be mede 
to the back portion from the bottom to fhe 
top. In fact when the matter was pending 
before the Resident Denucv Collector. he 
` took cognizance of the facz that the lard- 
lord has filed photos to show that even 
the shops on the ground door had falen 
down on account of recent rains. ‘The 


Resident Deputy Collector. found that it 


was necessary that even the tenants in 


the shop premises would be ‘required to 


vacate the premises as the house reau r- 
ed essential repairs. The Resident Ce- 
puty Collector took into consideration this 
additional evidence and found that tne 
entire building reauiréd re-constructicm. 
As that finding is supported bv evidence. 
there is no reason why that finding should 
be set aside in the present writ petiti., 
I. therefore, confirm the finding of tae 
Resident Deputy Collector end that toe 
entire house requires reconstruction en 
the ground of essentia] repairs. 


5. The permission to terminate the 
tenancy was prayed on the ground f 
bona fide requirement of running a shop. 
Respondent No. 1 wants :he shop præ- 
mises in possession of the petitioners cn 
the ground floor because he wants to rin 
a kirana shop there. It is the case of 
respondent No. 1 that he requires two 
rooms on the first floor for accommodating 
the adativas who come to kim on account 
of the business purposes. Respondent 


No. 1 has purchased this property œ 


June 7, 1965 for a consideration of Rupees 
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17,000/-. He has purchased: it as he want- 
ed to run a kirana business in the suit 
property. Evidence has also come on re- 
cord that the landlord of responcent has 
started proceedings against him in res- 
pect of the premises in his possession. 
These facts would clearly go to show that 
the requirement of réspondent No. 1 is 
bona fide. Respondent No. 1 .wants pos- 
session not only from the petitioners but 
from the occupants of the Municipal 
Houses Nos. 9/914 and 9/915 also. In fact 
he has got permission against those two 
It has come in evidence that 
the sales tax which respondent No. 1 pavs 
is about Rs. 8.000/-. It is also the evi- 
dence that the turn over of resvondent 
No. 1 in his business is about Rupees 
30,00,000/-. These circumstances clearly 
support the finding that respondent No. 1 
requires all the three shop premises on 
the ground floor. Thus the permission 
which is being granted to respondent 
No. 1 on the ground of bona fide require- 
ment appears to be clearly justified. 


6. Mr. Deshpande in this behalf 
argued that respondent No. 1 has already 
another shop in his occupation in the ad- 
joining lozality. He submitted that on ac- 
count of the availability of this house. 
respondent No, 1 does not bona fide re- 
quire the suit premises. The question 
whether another house is available and 
whether it was in a business locality has 
been considered by the two authorities: 
below. Even after considering all this 
they have come ta the conclusion: that 
respondent No. 1 reauires the suit pre- 
mises, bona fide, That, in my opinion. is 
purely a finding of fact and it cannot be 
interfered with in this writ petition. Mr. 
Deshpande further wanted to argue that 
respondent No. 1 has already obtained 
possession from the tenants in Municipal 
Houses Nos. 9/914 and 9/915 and. there- 
fore, submitted that the area of these two 
shops is sufficient for the purposes of 
opening a shop. It has to be stated that 
this fact has not been mentioned anv- 
where, It is not So Stated in the present 
petition. Even assuming that respondent 
No. 1 has obtained Possession from those 
two tenants, the findings given bv both 
the authorities are that respondent No. 1 
needs three shops for his bona fide re- 
auirement. Each shop is having an area 
of 6.3 1/2’ X16.9” the frontage being 
6.37". A person who is carrying on a 
large scale business having a turnover of 
Rs. 30,00.000/- would reasonably require 
three adjoining shops of the above said 
area, If respondent No. 1 gets all the 
three a s. he will have an area of about 
19’ 167.9 Thus the above findings of 
fay two Courts below appear to be iusti- 

e 

7. The last ground is about habi- 

tual arrears in the payment of rent. The 
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monthly rent of the premises is Rs. 40/-. 
It seems that the petitioners have paid 
- rent occasionally in the following sums 
Rs, 40, Rs. 17, Rs. 62 and Rs, 120/~. This 
clearly shows that the payments are ir- 
regular and the petitioners seem to be 
[habitually in arrears of rent. A finding 
has been made that they are habitual de- 
faulters in payment of rent. That find- 
ing has been made bv both the Courts 
below. Such a finding cannot he inter~ 


fered. with in this writ petition. In the . 


evidence also the petitioners have not 
given any explanation as to how the rent 
came to be paid in the above manner. 
Tneir only case was that the rent was 
payable every vear. That part of the case 
has been rejected. In fact there is not a 
Single instance where the payment has 
been made for the entire vear. The find- 
ings made by the authorities in this þe- 
half appear to be iustified and on this 
count also respondent No. 1 is entitled to 
get permission to terminate the tenancy 
of the petitioners. l 

&. As all the findings made bv the 
Resident Deputy Collector are confirmed. 
this petition deserves to be dismissed. The 
rule is discharged. However. in the cir- 
cumstances of the case. there will be no 


order as to costs. 
Petition dismissed. 
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(AT NAGPUR) | 
LALIT. J. 


Dilipsingh, Appellant v. Dhaniram 
Naravandas and others, Respondents. 


Second Appeal No. 309 of 1964. Df- 
17-7-1975.* 


(A) Evidence Act (1872). Sections 65 
and 89 —— Proof of document — Secon- 
dary evidence — Notice to produce, given 
to party in possession of original — Fai- 
lure of party im possession to produce the 
document in original — Secondary evi- 
dence permissible. (Civil P. C. (1998), 
O. 11, R. 16). 


Where a notice is given to a party to 
produce document in original -in his 
possession when the evidence satisfacto~ 
rily established that the party was in pos- 
session of document. in the event of 
failure of such party to produce the ori- 
ginal. the party giving such notice is en- 
titled to lead secondary evidence under 
Section 65 of the Evidence Act. In such 
circumstances, a presumption arises under 
Section 89 of the Evidence Act about. the 


` *(Against order of V. S. Nirgude. Extra 
' Asst. J.. Nagpur in ole Appeal No. 154 
' of 1963). 
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execution of the document in respect of 
which such secondary evidence has been 
led. Such presumption arises in respect 
of attestation. execution and stamping þe- 
ing done ‘in the manner required by law. 
AIR 1956 Bom 65. Rel on. (Para 7) 
Cases Referred: Chronological Paras 
ATR 1956 Bom 65 =57 Bom LR 918 7 


«P. G. Palshikar. for Appellant; V: R. 
Manohar, for Respond2nts Nos. 1 to 5. 


JUDGMENT :— “his second appeal 
arises out of regular Civil Suit No. 854 of 
1961 filed by respondeats Nos. 1 to 5. Res- 
pondent No. 5 is the mother of respon- 
dents Nos. 1 to 4 and respondent No. 6 is 
the father of respordents Nos. 1 to 4 
Respondent No, 6 was original’ defendant 
No. 3. The present appellant was defen- 
dant No. 2 in the tria. Court and respon- 
dent No. 7- in this arpeal is original de- 
fendant No. 1. The dispute relates to 
plot No. 151/1 sifuate at mouza Nari. 
Nagpur. On 1-3-1937 one Sitaram Ragho 


-Chawan acting for himself and as a guar- 


dian of his minor scn Eknath made an 
agreement of sale ir favour of original 


‘defendant No. 3 Nacavandas in respect 


of 8 acres from field “fo. 151. Under that 
agreement an earnest amount of Rs. 200/- 
was paid by defendart No. 3 to Sitaram. 
The agreement was that ‘the property 
should be sold for an amount of Rs. 2.500/- 
to defendant No. 3. On 19-4-1937 Sita- 
ram acting for himse_f and his minor son 
made a sale deed in favour of Antu. the 


' father of defendant No. 3 WNaravandas. 


That sale deed. was fcr a sum of Rs. 2.590 
and the recitals in that sale deed show 
that the vendor acknowledged the receipt 
of Rs. 200/- under the agreement of sale 
made in favour of cefendant No. 3 on 
1-3-1937. Under this sale deed 8 acres of 
land from the field which was then num- 
bered as field survey No, 151/1 was sold 
fo Antu. The Isar-chitti dated 1-3-1937 
is Exh. 34. The sale-deed in favour of 
Antu is Exh. 17. On 29-9-1954 defendant 
No. 3 Narayandas so.d to defendant No. 1 
by Exh. 31 field suzvey No. 151/1 mea- 
suring 8 acres. That sale-deed was for a 
sum of Rs. 4.150/~. Defendant No. 1 
Abdul Rahim in his turn by Exh. 29 dated. 
4-4-1957 sold the same property field. sur- 
vev No. 151/1 to the present defendant 
No, 2 for a sum of Bs 4,300/-. After the 
Sale was made in favour of defendant 
No. 2. the present suit was filed by the 
four sons and. the wife of .Naravandas. 
They claimed that survey No! 151/1 was 
the property purchased bv Antu on 19-4- 
1937. After the death of Antu. thev 
along with defendart No. 3 are heirs of 
Antu. - Defendant No. 3 Narayandas. 
therefore. had: onlv 1/6th share in survey 
No, 151/1 and. therzfore. the sale-deeds 
dated 29-9-1954 (Exh. 31) and 4-4-1957 
(Exh. 29) are not binding on their 5/6th 
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Share.in the property. The relief. there- 
fore, claimed is for a declaration that the 
plaintiffs had 5/6th share in the suit field 
and they have consequently praved for 
relief of possession. : 


2. Defendants Nos. 1 and 2 oppos- 
ed the suit. Defendant No. 1 filed.a writ- 
ten statement at Exh. 14 and writen 
statement filed by defendant No. 2 was 
at Exh, 10. Defendant No. 3 Naravardas 
was ex parte. To summarise the conten- 
tions taken up on behalf of the defendants 
Nos. 1 and 2 it may be stated that their 
case was that the sale-deed of 19-4-1937 
was really a transaction made by deien-~ 
dant No. 3 Narayandas. According to 
them in that sale-deed Antu was only a 
benamidar for defendant No. 3. Dejen- 
dant No. 3 had: purchased this property 
from out of his self-earninzgs in the neme 
of his father. It was. therefore. contend~ 
ed that defendant No. 3 was competen- to 
transfer full title to defendant No. 1 under 
the sale-deed dated 29-9-1954 and corse~ 
quently defendant No. 1 had obtained ull 
ownership under that sale-deed. The 
further. contention was thai sale-deed in 
favour of defendant No. 2 on 4-4-1957 
also gave full ownership to defendant 
No. 2. It was, therefore. contended that 
the plaintiffs could not claim anv share 
in the suit property. On account of the 
pleadings between the parties issues were 
framed by the learned trial Judge at 
Exh, 15. He found that the defendants 
established that the property purchased 
in the name of Antu on -19-4-1937 was 
really a purchase made by ‘defendant 
No. 3. that field survey No. 151/1 was Je 
self-acauired property of defendant 3. He 
found that thé case of the plaintiffs that 
the property was of the ownership of Axtu 
was not established. He accordingly held 
that the defendant No. 3 was comvetent 
to transfer the property to defendant 
No. 1 and. therefore. the sale-deeds in 
favour of defendants Nos. 1 and 2 shoald 
not be challenged by the present plaintifs. 
Ultimately. he held that the nlaint ffs 
were not entitled to get anv share in the 
suit property. He accordingly dismissed 
the suit filed by the plaintiffs. 


3. . Against that decision, the plain- ` 


tiffs filed Civil Appeal No. 154 of 1933. 
The learned Extra Assistant Judge. Neg- 
pur. allowed that appeal and held that 
the property covered by the sale deed of 
19-4-1937 was the property purchased by 
Antu. He also found that it was not the 
self-acauired property of defendant No. 3. 
He accordingly held that the plaintiffs 
were entitled to 5/6th share in the Dro- 
perty. He therefore set aside the decree 
of the trial Court and gave a declaration 
that they were the owners of undivided 
5/6th share in the suit field. He atso 
directed defendants Nos. 1 and 2 to rut 
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the plaintiffs in jcint possession of their 
5/6th share in the suit field. It-is against 
that decree that the present decree has 


been. filed. $ 


4 The main question involved in 
this appeal is whether the property pur- 
chased under the sale deed Exh 17 on 
19-4-1937 was the property of Antu or 
whether it was the self-acquired property 
of defendant No. 3 Naravandas. The 
trial Court made a finding in favour of the 
defendants Nos. 1 and 2 mainly on ac- 
count of recitals in a partition-deed at 
Exh, 35. That is a deed of partition to 
which defendant No. 3 Naravandas and 
his brother Davaram were parties. There 
are recitals in that nartition deed to show 
that Dayaram who is the uncle of present 
plaintiffs Nos. 1 to 4 accepted that field 
No. 151/1 and some other properties were 
tne self-acquired properties of defendant 
No. 3. Relying on the recitals in this 
partition deed. the learned trial Judge 
found that the defendant established 
satisfactorily that the sale deed in the 
name of Antu was merely a benami tran- 
Saction in favour of defendant No. 3 
Narayandas. The other evidence on which 
the trial Court relied was a previous Isar- 
Chitti (Exh. 34) in the name of defendant 
No. 8. A further circumstance on which 
reliance’ was placed by the trial Court 
was that the present plaintiffs had never 
raised any dispute about the nature of 
the property. The trial Court found that 
a case of a joint family property was 
made by the plaintiffs for the first time 
when this transaction was made in favour 
Of defendant No. 2. Relving on these 
and the other circumstances a finding was 
made by the trial Court that the defen- 
dants satisfactorily established that field 
survey No. 151/1 was fhe self-acquired 
property of defendant No. 3. That find- 
ing has Deen reversed by. the learned 


Judge of the lower Appellate Court main- 


ly because he found that the partition 
deed Exh. 35 was not admissible ‘in evi- 
dence. He also found that the Isar-chitti 
Exh. 34 was also not properly proved and 
he. therefore, excluded these documents 
from consideration. So far as the parti- 
tion deed. is concerned the learned Judge 
of the lower appellate Court found that 
the original partition deed was not’ pro- 
duced in the Court and the defendants 
Nos, 1 and 2 had only produced at Exh. 35 
a certified copy of the partition deed. He 
felt that the secondary evidence of the 
Partition deed, though admissible was not 
sufficient to prove the execution of the 
original partition. Therefore. he ultimate- 
ly excluded the certified copy of the 
partition deed (Exh. 35) produced on be- 
half of the defendants Nos. 1 and 2. 
Alternatively he found that assuming the 
certified copy of the partition deed would 
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be taken into account, the recitals there- 
in were not binding on the plaintiffs. He 
ultimately came to the conclusion that 
defendants Nos. | and 2 failed to estab- 
lish that the sale-deed of 19-4-1937 in 
the name of Antu was really a benami 
transaction of defendant No. 3 Naravan- 
das. Conseauently. he allowed the ap- 
peal filed by the present plaintiffs. 


5. It mav appear that the question 
in the present case is only whether the 
Sale deed of 19-4-1937 was a benami 
transaction or not. Apparently this may 
appear to be a auestion of fact. However. 
in the present case I feel that the deci- 
‘sion given by the learned Extra Assistant 
Judge suffers from an infirmitv namelv. 
that he has excluded the certified copy of 
the partition deed, It also appears to me 
that he was in error in excluding the 
agreement of sale of 1-3-1937 from con- 
sideration, On account of the exculsion 
of this material document. the decision 
arrived at by the learned Extra Assistant 
Judge will not be binding on me. 


6. Mr. Palshikar at first argued 
that the learned Extra Assistant Judge 
was not justified in excluding the Isar- 
chitti of 1-3-1937. That Isar-chitti is 
Exh, 34. This Isar-chitti is proved in the 
evidence by Ramaswami who was a wit- 
ness of the present plaintiffs. It is true 
that the evidence given by this witness is 
to some extent hesitant. However. in his 
evidence he has clearly proved that Isar- 
chitti at Exh, 34. In para. No. 2 of his 
. deposition he has clearly made a state- 
ment that the Isar-chitti was executed by 
Sitaram Chawan in his presence. In the 
immediately following sentence he stated 
that he did not remember who signed the 
Isar-chitti. However. he later on stated 
“It was executed in the name of Antu”. 
In the further part of his evidence. the 
Isar-chitti was shown to him and_ the 
statement made by this witness was as 
follows :— 


“One Isar-chitti is now shown to me. 
I cannot sav if it is the same because I 
cannot read it without spects and it is 
matter of very old days. I have not 
brought mv spects with me. The said 
Isar-chitti is now read over to me. It is 
the same which was scribed that time 
by Sitaram Chavan. I do not remember 
whether it was scribed in the name of 
Antu or his son Naravandas x x” 
Now. the learned trial Judge on hearing 
the parties held that this Isar-chitti was 
proved by the witness, Ramaswami. In 
the evidence quoted above. it appears to 
me that though this witness has given 
evidence which is to some extent in- 
consistent. he has nevertheless establish- 
ed the execution of the Isar-chitti. After 
the Isar-chitti was read out to him. hs 
clearly stated that it was the same Isar- 
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chitti which was scribed by Sitaram 
Chavan. At one place in his evidence he 
has stated that the Isar-chitti was ex- 
ecuted by Sitaram Chavan. It mav be 
remembered that Ramaswami is a wili- 


mess examined on behalf of the plaintiffs. 


In my opinion. his evidence clearly 
establishes the execution of the Isar- 
chitti Exh. 34. The learned Extra As-- 
sistant Judge found tnat the evidence of 
Witness Ramaswami was not sufficient to 
prove the execution of the Isar-chitt} b2- 
ceuse according to him the witness Rama- 
swami did not state that anv of the per- 
sons who are alleged to have executed 
the document had put their signatures or 
thumb marks on the document in their 
presence. It is not possible for me to 
agree wiih this reasoning of the learned 
Extra Assistant Judge. The evidence of 
Ramaswami clearly proves the execution 
and, therefore. in mv opinion the Isar- 
chitti Exn. 34 will have to be taken into 
account while considering the evidence. 
7. The learnej Extra Assistant , 
Judge also rejected tne certified conv of 
the partition deed (Exh. 35). That find- 
ing made by the learned Extra Assistant 
Judge also appears to be erroneous, It is 
te be stated that Exh. 35 was in posses- 
sion of defendant No. 3. Defendant No. 3 is 
the father of present plaintiffs Nos. 1 to 4 
The recitals in Exh. 35 itself show that 
the document was to remain in possession 
of defencant No. 3. During the pendency 
of the suit, defendants Nos. 1 and 2 gave 
a notice to defendant No. 3 to admit cer- 
tain documents. One such document is 
the partition-deed. The application made 
by defendants Nos. 1 and 2 in this behalf 
was Exh. 29. A certified copy of this 
partition-deed was produced and defen- 
dants Nos. 1 and 2 gave another applica- 
tion as Exh. 30 wherein they gave a notice 
to defendant No. 3 te admit the certified 
copy of the partition-deed. However. ce- 
fendant No. 3 neither produced the parti- 
tion-deec nor gave any Satisfactory replv 
to Ex. %0. Afterwards in the eviderce 
defendants Nos. 1 and 2 led eviderce 
about the certified copy of the partition 
deed. Arguments were heard and the 
learned trial Judge considered the aues- 


tion whether the certified copy of the 


partition-deed was ‘to be admitted or not. 
He ultimately admitted the certified conv 
of the partition-deed at Exh. 35. In these 
circumstances it appears to me that de- 
fendant No. 3 who was in possession of 
the partition-deed aAaving been caled 
upon to produce that document and he 
having “ailed to produce the document. 
defendants Nos. 1 and 2 were clearly en- 
titled te lead secondary evidence. De- 
fendants Nos. 1 and 2 had also given `a 
notice to defendant No. 3 to admit this 
cocumert. In a decision of the Division 


Bench of this Court reported in Kashisai 
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v. Vinayak. (AIR 1956 Bom 65) it. has 
been held that when such a notice is 
given to a party to produce the docu- 
ment and if the evidence satisfactorily 
shows that the partv was in possession of 
the document. the party giving. stich a 
notice is entitled to lead secondary evi- 
dence under Section 65 of the Evidence 
Act, It is further held that-in such cir- 
cumstances a presumption arises inder 
Section 89 of the Evidence Act about the 
execution of the document. Section 89 
of the Evidence Act savs ‘that the Court 
shall presume that every document. call- 
ed for and. not produced after notice to 
produce, was attested. stamped and ex- 
ecuted in the manner required by law. 
This decision is. in my oDinion. cleailv in 
favour of the present defendants Nos. 1 
and 2 as a proper notice was given to de- 
fendant No. 3 to produce that document 
and he has failed to prove bv producing 
it, The certified copy of the part-.tion- 
deed produced by defendants Nos. 1 and 2 
will be clearly admissible in evicence. 
That certified copy will prove not onlv 
the contents but the.execution of the 
vartition-deed. As such that certified 
copy is clearly admissible in evidence and 
the finding of the learned Extra Assistant 
Judge in that behalf cannot be accerted. 


8. If Exh, 35 the certified copv of 
the partition-deed is to be considered in 
evidence, it appears to me that there are 
clear recitals in that partition-deed that 
survey No. 151/1 was the self-acastired 
property of defendant No. 3. It mev be 
said that that was a partition between de- 
fendant No. 3 and his brother Davzeram. 
There was some dispute about four items 
of property mentioned in para. 2 of that 
partition-deed, With regard to these 
four items. the case of Davaram was that 
they were the joint family properties 
whereas the defendant Nc. 3 Naravendas 
was claiming to be his self-acquired pro- 
perty. Ultimately Dayaram accented. that 
_these four properties in para. 2 were the 
self-acquired properties of -deferdant 
No. 3. It is to be noted that survey 
No. 151/1 is one of the four pronerti2s in 
para. 2. The division in the partition: deed 
further shows that these four properties 
having once been accepted as the exclu- 
sive properties of defendant No. 3 the 
remaining properties were partitioned 
between him and his brother Davaram. 
The remaining properties - were equally 
divided between the two. In para. 13 of 
that partition deed there are clear recitals 
to show that the value of the entire. pro- 
perty which was available for sartition 
was Rs. 10.000/- and the value of each 
‘equal share was estimated at Rs. 5.000/- 
and the two brothers were given equal] 
Share, It, therefore. is clear that in 12950. 
Naravandas defendant No. 3 and Dava- 
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ram had made a partition on the footing 
that Survey No. 151/1 was the self-ac- 
quired property of defendant No. 3. Such 
an admission by Dayaram was clearly 
against his interest and the fact that he 
made such an admission and accented that 
Survey No. 151/1 was the self-acquired 
property of defendant No. 3 would clear- 
lv be a strong evidence on which the de- 
fendants 1 and 2 would be entitled to 
rely. It mav also be stated that in the 
four properties which were to be accept- 
ed as self-acquired properties of defen- 
dant No. 3 Narayandas the present plain- 
tiffs would be entitled to get larger share 
aS Dayaram had accepted that thev were 
not joint family properties. To this ex- 
tent the admission given by Davaram 
about the four properties being advan- 
tageous to the present plaintiffs. the re- 
citals in the partition-deed about Survey 
No. 151/1 would strengthen the case of 
defendants Nos. 1 and 2 to a substantial 
extent. In the nature of this partition. it 
would really be for the. plaintiffs to give 
satisfactory evidence to explain the re- 
citals in the partition deed because it is 
now the case of the plaintiffs that these 
recitals are: not correct. I mav observe 
that none of the plaintiffs have gone in 
the witness box —- neither they have 
examined defendant No, 3 or Davaram as 
their witness. Since the concerned pro- 
perties were of the family of the plaintiffs 
it is legitimate to expect that the plain- 
tiffs vive some evidence to explain these 
recitals in the partition-deed- At anv 
rate, plaintiff No. 5. the mother of plain- 
tiffs Nos. 1 to 4 should have been examin- 
ed to explain these recitals) This not hav- 
ing been. done. the plaintiffs must suffer. 
On the basis of these recitals. defendants 
Nos. 1 and 2 have satisfactorily discharg- 
ed the burden of showing that the sale in 
favour of Antu was a benami sale. 


9. That conclusion is also streng- 
thened by the fact that the original Isar- 
chitti Exh. 34 was in the name əf defen- 
dant No. 3. It mav also be stated that 
when the property was first sold by de- 
fendant No. 3 to defendant No. 1. the 
present plaintiff never raised a dispute 
that Survev No. 151/1 was a ioint family 
property. Even in the sale-deed made 


~ by defendant No. 3 in favour of defendant 


No. 1 on 29-9-1954 (Exh. 31) there are 
clear recitals that the property Survey 
No. 151/1 was the self-acquired property 
of ‘defendants. On a consideraticn of this 
entire material, it appears to me that the 
finding given by the learned Extra As- 
sistant J udge was clearly unsunportable. 
That finding could not have been arrived 
at on the present evidence once the parti- 
tion-deed and the agreement of sale are 
accepted in evidence. I feel interference is 
called fer in this second: appeal. The inter- 
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ference is justified on account of the er- 
roneous exclusion of material’ evidence 
from consideration. The effect of the 
failure on the part of the plaintiffs to exa- 


mine plaintiff No. 5 or defendant No. 3 or. 


Davaram has not been taken into account. 
The recitals in the partition deed having 
been established it was for the plaintiffs to 
explain those recitals. None of the plain- 
tiffs have gone into the witness box. On 
account of these circumstances. I feel that 
the finding made bv the learned Extra As- 
sistant Judge has to be set aside. As in- 
dicated above. on the consideration of the 
entire evidence. it appears to me that the 
finding made bv the trial Court is correct. 
That finding will have to be restored. 
This appeal will have te-be allowed and 
ae plaintiffs’ suit will have to be dismis- 
sed. 


10. Socond Appeal No. 309 of 1964 
is allowed. The decree made bv the 
Extra Assistant Judge. Nagpur. in. Civil 
Appeal No. 154 of 1963 is set aside and 


the decree madè by the trial Court in. 


Civil Suit No. 854 of 1961 is restored. In 

the circumstances of the present case. 

there will be no order as to costs. . 
Appeal allowed. 
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LALIT AND DIGHE. JJ. 

Dattatraya Hari Vaidya and others 
(In Spl. Civil Appin. No. 1267 of 1969). 
Petitioners v. Union of India and others, 
Respondents. 

Special Civil Appin. No. 1267 of 1969 
with Spl. Civil Appin. No. 141 of 1970. 
D/- 14-7-1975. 

(A) Constitution of India, Art. 226 — 
Mandamus — Delay — Seniority chal- 
lenged after 13 years — Relief ought not 
to be granted as it would be prejudicial 
to many persons. 

Although a petition under Art, 226 of 
the Constitution need not necessarily be 
thrown out on the question of delav alone 
but where the question involved is about 
the seniority in service. and the petitioner 
seeks to unsettle a seniority list which 
had existed and remained in operation for 
over 13 vears. granting of relief would be 


prejudicial to a large number . of DETSONS ` 


who mav not be parties. 
(Paras 10. 12 and 13) 
(B) Central Civil Services (Tem- 
porary Services) Rules, 1949, Rr. 2 (b) 
and 3 — - Quasi permanency — Confirma- 
tion in service — Attamment of quasi 
permanent status is not condition prece- 
dent: (Para 17) 


DS/DS/E490/75/GGM. _ 
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(C) Constitution of India, Art. 309 — 
Civil Service — Confirmation — Orders 
for confirmation can be passed with re- 
trospective effect — Even though on date 
of issuing of confirmation orders, the in- 
cumbents are not ‘working under the 
jurisdiction of authority issuing confirma- 
tion orders, such orders can be passed by 
such authority relating.to period during 
ere such persons were working under 
it, (Paras 20 and 22) 


In Sol. Civil Appln. No. 1267 of 1969: 
V. -A. Masodkar. for Petitioners: R. V. 
Patil Hon. Asst. to Addl. Govt. Pleader. 
for Respondents Nos. 1. 2 and 5: In Spl. 
Civil Appln. No. 141 of 2970: V. R. Mano- 
har. for Petitioner: R. ©. Patil Hon. Asst. 
to Addl. Govt. Pleeder. for Respondents 
Nos. 1. 2 and 5. 


LALIT, J.:— These two petitions ` 
cencern a cadre of the Telephone Opera- 
tors and some of the tarties involved in 
the two petitions are icentical. The aues- 
tions involved in these -wọ matters are of 
a common nature ard with the consent of 
the advocates appearing on behalf of the 
parties in these two petitions.: these two 


‘petitions were heard together, The learned 


Advocates also agreed that the plead- 
ings and the documents in these two peti- 
tions be read together. In Special Civil 
Application No. 141 of 1970. the bpeti- 
tioner is one V. K. Sue. His allegation 
is that a competitive examination was 
held bv the Post Master General. Cen- 
tral Circle. Nagpur, for the recruitment 
of Telephone Operators That examina- 
tion was held in 1951. He was selected 
for appointment as a Telephone Onerator 
and by a letter dated Mav 20. 1952. he 
was informed that he was selected for the . 
most in the Indore Enzineering Division. 
He was also informed chat on occurrence 
of a vacancy. he woud receive a call 
from the Divisional Engineer. Telephones. 
Indore. For some 'tim= no vacancy was 
available and the Di-isional Engineer. 
Telephone (hereinafter described as the 
D. E. T.) Indore, wrote a letter to the / 
petitioner on July: 30. 1952. whereby he 

was informed that his =mplovment in the 
Indore Division was likely to take a verv 
long time, and the petitioner was asked 
whether he was willing to be transferred 
to the list of the anporcved candidates for 
the unit at Jaipur Division. On August 4. 
1952. the petitioner sent a letter expres<: 
sing his willingness to be posted in Jai- 
pur Division and requested that his name 
be transferred to the list of the approved 
candidates of Jaipur Pivision. In Octo- 
ber. 1953. by an office crder No. E. 63/521. 
an order of appointment was issued 
in favour of nine persons including 
the petitioner and the petitioner was ap- 
pointed with effect from October 10. 1953. 


_ It. is the allegation of the petitioner that 
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when his appointment was made ir: the 
Central Circle, there were four divisions, 
viz.. Aimer. Jaipur. Indore and Naepur. 
Tne recruiting authority under the Cen- 
tral Circle for the post of a Telephone 
Operator was the Post Master General, 
Nagpur: whereas the appointing autaority 
for the post of a telephone operator was 
the Divisional Engineer of each Division. 
In 1953, for the purposes of admiristra-~ 
tion, Rajastan Circle came to be fcermed 
and the erstwhile Jaipur Division from 
the Central Circle was allotted to Fajas- 
tan Circle. 

2. The Director. Posts and Tele- 
graphs, Jaipur. who was then the head of 
the Rajastan Circle. issued a memo dated 
June 21. 1954. Under this memo th- em- 
Dlovees, who earlier belonged to the Cen- 
tral Circle and were at the material time 
working at Jaipur. were asked to give 
options as to whether they would ort for 


the Nagpur Division of the Central Cir- ` 


cle. or whether they would like to con- 
tinue in the newly formed Rajastan Cir- 
cle in its Jaipur Division. The petitioner 
says that he opted for the Nagpur Divi-~ 
sion of the Central Circle. The further 
allegation in the petition is that or. De- 
zember 1. 1955. the D. E. T.. Jaipuc. by 
his order transferred 10 Telephone Ope- 
tators working in the Jaipur Division to 
the Nagpur Division of the Central Cir- 
cle and in that order of transfer. if way 
stated that the order was being made “in 
the interest of service”. The petiticner’s 
grievance is that except one Shri Y. K. 
Gaware who was at serial No. 1 in this 
order of December 1. 1955. all the other 
nine persons were junior to him. in the 
cadre of the Telephone Operators. Res- 
pondents 6 to 13 are the emnplovees who 
were amongst the ten persons transferred 
under the order of December 1. 1955. The 
case of the -petitioner in respect of res- 
pondents 6 to 13 is that they were juniors 
to him both in the appointment anl in 
confirmation. 


3. The further grievance of the 
petitioner is that though he had opted for 
a transfer in the Nagpur Division and 
though he was senior to respondents 6 
to 18. his transfer was made after the 
transfer in favour of respondents 6 t+ 13. 
The petitioner was actually transferred 
ts the Nagpur Division of the Central 
Circle on February 6. 1957. and in pursu- 
ance of this transfer. he was postei in 


the Telephone Exchange at Amzr3at?,: 


which is in the Nagpur Division of the 
Central Circle. 


4. The case made out on behalf of 
the patitioner further is that the Director 
General. Posts and Telepraghs. issued a 
circular on January 5. 1962. wherein it 
was provided that if an official was al- 
lowed a transfer: under Rule 38 of the 
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P. & T. Manual, Volume IV when he was 
due for confirmation in the post before the 
date of his actual transfer and the orders 
of his confirmation were not issued by 
that date for administrative reasons. there 
would be no objection for his confirma- 
tion in the unit from which he was trans- 
ferred. According- to the petitioner. on 
the strength of this circular. the petitioner 
was entitled to vet confirmation in the 
Jaipur Division wherefrom he was trans~ 
ferred, Pursuant to this circular dated 


January 5, 1962, representations were sent _ 


by a number of employees and in pursu- 
ance of these representations and in view 
of the decisions of the Department. the 
D. E. TT. Jaipur, after obtaining the due 
concurrence of the Director General. Posts 
and Telegraphs, issued an order dated 
February 8. 1968. whereby the petitioner 
and some 16 others came to be confirmed 
respactively. So far as the petitioner is 
concerned, he was confirmed as from Sep- 
tember 1. 1954. The petitioner has also 
filed a schedule to show the dates of con- 
firmation of all the respondents 6 to 26 
in this petition. It is his case that res- 
pondents 6 to 13 were confirmed on Sep- 
tember 1. 1954. but as he was senior to 
them in the Jaipur Division, he is entitled 
to get seniority over them in the Nagpur 
Division. So far as the other resnondents 
are concerned. it is the case of the peti- 
tioner that their confirmations are subse- 
quent tə September 1. 1954. and on that 
ground he is entitled to get seniority over 
those respondents also. 


5. According to the petitioner. he 
was first affected on account of the Divi- 
sional Seniority list of telephone opera- 
tors (ag on Julv 1. 1968) published by the 
D. E. T.. Nagpur. It is his grievance that 
in this seniority list. he was placed even 
below the onerators confirmed in the 
year 1957. His case is that his placement 
in the seniority list at a place disadvan- 
fageous to him was the result of errone- 
ous view of the authorities that the date 
of the petitioner’s transfer in. the Nagpur 
Division was the only relevant date for 
fixing his senioritv. It was taken as if he 
had entered in the Nagpur Division on 
February §. 1957 onlv. The petitioner's 
grievance is that respondents § to 26 are 
not entitled fo claim senioritv over him 
as the seniority of the petitioner should 
be counted with reference to September 1, 
1954 and not from February 6. 1957. When 
this Divisional Seniority List was pub- 
lished. the petitioner made a representa- 
tion ta the authorities. That representa- 
tion was made on July 6. 1968. and it was 
addressed to respondent No. 1. It is the 
allesations of the petitioner that as he 
did not get redressed. he made a further 
representation to respondent No. § on 
August ł. 1968. Respondent Na 5. by 
his order dated August 3. 1968. informed 
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the petitioner that his case had been re- 
ferred to the P. & T. Directorate and 
further communication be awaited. Ac- 
cording to the petitioner. no steps were 
taken further on his representation. How- 
ever. without adjudicating the obiections 
raised by the petitioner the P. M. G 
Maharashtra. Bombay (respondent No. 2) 
issued an order on November 25. 1969 
selecting amongst others respondents 6 to 
26 to the vost of Lower Selection Grade 
Monitors. This is a promotional vost. 
Under this order of November 25. 1969. 
respondents 6 to 26 were directed to be 
posted in these promotional posts. Ac- 
cording to the petitioner. this order of 
promotion, which is Annexure M to the 
petition. is illegal] and has the effect of 
superseding the rights of the petitioner on 
an erroneous construction based on the 
seniority of the respective respondents. 
The petitioner addressed a telegram on 
December’9. 1969 to the Director General, 
Posts and Telegraphs. New Delhi and 
contended that the promotions under the 
order of November 25. 1969 were illegal. 
As the petitioner’s grievances were not 
redressed, the present petition had been 
filed on February 11. 1970. 

6. The substance of the griev- 
ances of the petitioner as made out 
in the petition is that the petitioner was 
senior to respondents 6 to 26 as he 
was confirmed with effect from Sep- 
tember 1, 1954. - His case is that respon- 
dents ‘6 to 13 were allotted to the Jaipur 
Division along with him and in this Divi- 
sion he was senior to them. After for- 
mation of the Raiastan Circle. options 


were called from such of the emplovees. 


of the Jaipur Division. who desired to go 
to the Nagpur Division and the petitioner 
had opted for the Nagpur Division. 
Though he was senior to respondents 6 
to 13. first order of transfer was made 
only in favour of respondents 6 to 13. 
whereas the petitioner was transferred on 
February 6. 1957. The other grievance 
of the petitioner is that the transfer of 
respondents 6 to 13 was shown to be one 
“in the interest of service’. whereas it 
was shown that the transfer of the peti- 
tioner was a transfer “at his request’. The 
petitioner’s case is that on account of 
these differences in the treatment which 
was given to him and respondents 6 to 13 
on the other hand. he has lost the benefit 
of his seniority over respondents 6 to 13 
in the Jaipur Division. It is submitted 
that on account of this difference in the 
treatment, respondents 6 to 13 continued 
to enjoy the advantage of their confirma- 
tion on September 1. 1954. whereas the 


petitioner is being treated as a new’ 


entrant on February 6. 1957 in the Nag- 
pur Division and. as such. he is shown 
junior to respondents 6 to 13. It is the 
case of the petitioner that the order show- 
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ing the transfer of r2espcndents 6 to 13 is 
a colourable order and km fact it is not a 
transfer in the “interest of survice”’. He. 
therefore, submits thet ‘respondents 6 to 
13 should be shown in che gradation list 
as persons junior to hm. ‘The second 
grievance of the petitiorer is thet though 
it is (shown) that his trensfer was one at 
his request. in fact ke was entitled to set 
the same treatment as wus given to respon- 
dents 6 to 13 and his transfer should also 
have been treated as ora “in the interest- 
of service”, He was. therefore. entitled. 
to be treated as an employee confirmed 
on September 1. 1954 ard was entitled to 
get seniority conseauen:ly. His case is 
that if he is entitled to get advantage of 
confirmation on Sertencber 1. 1954. res- 
pondents 14 to 26 are h.s juniors and. as 
such, he is entitled to the placement in a 
Division Seniority list above them. On 
account of the nlacemert which the peti- 


. ticner claimed in the Divisional Seniority 


List. the ultimate suomi-sion made on be- 
half of the petitioner is that the peti- 
tioner was entitled to ke considered for 
the promotional post and promotions 
made in favour of respondents 6 to 26 are 
In supersession of the rights of the peti- 
tioner. These are the main grounds on 
the basis of which this petition has been 
filed. So far as the corcerned employees 
are concerned. no reiurn has been filed 
before us. A return kas been filed on 
behalf of respondents 1. 2 and 5 alone. 

k In the return on behalf of res- 
pendents 1. 2 and 5. it is stated that after 
the formation of Rajasthan Circle it was 
decided. that the officia s, who had their 
homes in one Division out were working 
in another Division. should be repatriated 
to their home unit aganst the vacancies 

reserved for direct 1ecruitment. This 
was to be done without detriment to the 
reservation made for the Scheduled Castes 
and Scheduled Tribes. This repatriation 
was agreed ta be done under the provi- 
Sions of Rule 38 of the Posts and Tele- 
graphs Manual. Volume IV. According- 
ly, the petitioner had g.ven an option for 
the Nagpur Division and he joined the 
Nagpur Division on “ebruary 6. 1957. 
This transfer was under Rule 38 of the 
Posts and Telegraphs Manual. Volume IV. 
The requests of respondents 6 to 13 had 
been granted n compassionate 
grounds bv the Posts and Telegraphs 
Directorate and their transfers to the 
Nagpur Division were -reated “as on ad- 
ministrative grounds iw the interest of 
service,” It is contend=d that there is a 
distinction between a transfer made “in 
the interest of service”. and one made 
purely at “the request’ and cost of the 
ofizial under the provisions of Rule 38 
of the Posts and Telegranhs Manual. 
Volume IV. In the former case. the offi- 


cial does not lose his pest service or seni- 
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ority. while in the latter case. the offi- 
cial’s seniority in the new Divisiom is 
fixed under the provisions of Rule 33 of 
the said Manual. Respondents 6 tc 13 
were transferred to the Nagpur Division 
‘In the interest of service” and. there- 
fore, their previous service in the Jaipur 
Division was correctly taken into acccunt, 
while fixing their seniority. On the zon- 
trary. the petitioner having been trans- 
ferred under Rule 38. he had to lose his 
previous service for determining his 
seniority in the Nagpur Division. The 
further contention is that in view of R 38, 
the petitioner had to be placed below all 
the permanent officials as if he had bin- 
ed the Nagpur Division on Februar» 6. 
1957. On this footing. respondents 6 to 25 
were entitled to get seniority over the 
petitioner. It is also stated in the return 
that respondent No. 26 though not senior 
to the petitioner. was selected for promo- 
tion against the quota reserved for the 
officials belonging to the Scheduled Trives. 
In substance the return goes to show chat 
the transfer of respondents 3 to 13 was 
tin the interest of service” and. as such. 
they were entitled to get the advantage 
of their service in the Jaipur Divis_on, 
whereas the transfer of the petitioner was 
a transfer under Rule 38 and. as such. 
the petitioner could not take advantage 
of his previous service in the Jaipur D-vi- 
sion. and though he was confirmed in the 
Jaipur Division with -effect from Septem- 
ber 1, 1954. he would have to be treated 
as a fresh recruit in the Nagpur Division 
as from February 6. 1957. which is the 
date of his transfer. 


8. Mr. Manohar. the learned Ad- 
vocate for the petitioner argued that the 
order of transfer in favour of respondents 
6 to 13 was not really one “in the irte- 
rest of service.” He submits that it is an 


order passed only to show special favour: 


to respondents: 6 to 13. He submits that 
respondents 6 to 13 and the petitioner 
were Similarly placed as the employees 
in the Jaipur’ Division as such. the peti- 
tioner was entitled to get a treatm=nt 
similar to the one given to respondents 6 
to 13. His grievance is that if respon- 
dents 6 to 13 could be transferred “in she 
interest of service.” his client was elso 
entitled to get transferred on similar 
terms. His alternative submission is that 
since respondents 6 to 13 have not in fact 
been transferred “in the interest of sər- 
vice”, and as a matter of fact their trans- 
fer is a transfer- “at their request.” It is 
further the submission of Mr. Manohar 
that Rule 38 of the Posts and Telegsraphs 
Manual would apply to respondents 6 to 
13 as well and as the petitioner was senor 
to respondents 6 to 13 in the Jaipur Divi- 
sion, he was entitled to get similar treat- 
ment. He has also attacked the order of 
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transfer on the ground that as the peti- 
tioner was senior to respondents 6 to 13. 
he was entitled to get transferred first. 
The further Submission made by Mr. 
Manohar is that as the petitioner was 
confirmed. On September 1, 1954. he was 
entitled to get the seniority over respon- 
dents 6 to 26 on the basis of this order 
of confirmation. 


oO 9, In this petition the real aues- 
tion. therefore, is as to what is the nature 
of the transfer.of the petitioner. The 
central crux of this petition is as to how 
the orders of transfer in favour of the 
petitioner and respondents 6 to 13 should 
be viewed, The petitioner cannot succeed 
in this petition unless he successfully 
challenges the order of transfer of res- 
pondents 6 to 13 and also his own order 
of transfer. So far as respondenis 14 to 
26 are concerned, it is necessary for the 
petitioner to establish that when he came 
to the Nagpur Division on February 6. 
1957, he was entitled to get the benefit of 
his previous service in the Jaipur Divi- 
sion. The petitioner, ever since he came 
to the Nagpur Division. has been shown 
to be a person-who has come on account 
of a transfer made under Rule 38. It is 


- admitted that if the petitioner’s transfer 


is viewed as one under Rule 38. he would 
not be in a position to claim seniority over 
respondents 14 to 26. It is also not dis- 
puted that if the transfer of respondents 
6 to 13 is viewed as a transfer” in th. 
interest of service”, respondents 6 to 13 
would be entitled to claim seniority over 
the petitioner notwithstanding his .senio- 
rity over them in the Jaipur Division. It 
is, therefore. clear that no effective relief 
can be given to the petitioner urless he 
is in a position to challenge these orders 


of transfer of 1955 and 1957. 


.10. © Now. we feel that the chal- 
lenge to these orders made in February 
1970 is clearly a belated challenge. The 
grievance in respect of one order seems 
to be made before us after about 15 vears 
when the order of transfer of respondents 
§ to 13 was passed in 1955. So far as 
the transfer of the petitioner is concerned. 






Article 226 of the Constitution. it will not 
be possible for us to grant relief to the 
petitioner at such a late stage. It is true 
that a petition under Article 226 of the 
Constitution may not necessarily be 
thrown out on the ground of delav alone. 
However. the question involved in this 
petition is about the seniority of the peti- 
tioner over respondents 6 to 26 The 
petitioner now seeks to unsettle a state 
of affairs which existed for the last many 
vears. Granting relief to the petitioner 
would be prejudicial to a large rumbe 


Ed 
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of persons, who are not parties to the 
present petition. A dispute about a 
transfer order has to be raised at an 
early stage, The petitioner cannot be 
permitted to unsettle a seniority list 


which has existed and remained: in Ope- 


ration. for over 13 vears. 


11. At one stage Mr. Manohar. the 
learned advocate for the petitioner. sub- 
mitted that the cause of action in favour 
of the present petitioner arose only when 
respondents 6. to 26 were: promoted to the 
post of Lower Selection Grade Monitors. 
Mr. Manohar contended that the real 
grievance now is on aceount of the 
order of promotion dated November 25. 
1969. and therefore, the petition is well 
within time. It is not possible for us to 
accept this submission of Mr. Manohar. 
The order of promotion depends upon the 
basic fact of the seniority of the peti- 
tioner over respondents 6 to 26. If res- 
pondents 6 to 26 are senior to the peti- 
tioner. it is not possible for the petitioner 
to make a claim that he was entitled to 
be considered for the promotion. It is 
admitted that on the existins seniority. 
the promotion orders are correct. It fol- 
lows that the dispute about promotions 
cannot be decided unless the transfer 
orders of 1955 and 1957 are altered or set 
aside. The dispute about promotions is. 
therefore, a belated dispute. 

12. It appears from the ‘record 
that the petitioner has been making re- 
presentationg about his transfer orders 
for quite sometime. We have before us 
a representation made bv the petitioner 
to the Director General Posts and Tele- 
graphs (Annexure J). $ is a repre- 
sentation dated Julv 6. 1968. The bodv 
of that representation. itself. shows that 
the petitioner had previously made re- 
presentations on Januarv 22. 1956 and 
‘December 6. 1958. We also have before 
us a representation made bv the peti- 
tioner on August 1. 1968 to the Divisional 
Engineer Telegranphs. Nagpur Telegraphs 
Engineering Division, Nagpur. and in the 
body of that representation we get a re- 
ference to the previous representation 
made bv the petitioner against the Divi- 
Sional Gradation lists of 1958 and 1963. 
Those two representations are dated De- 
cember 20. 1958 and November 11. 1963. 
These circumstances clearly show that 
right since 1958. the petitioner has been 
Shown as a funior to respondents 6 to 26 
in’ the Gradation list and he has been 
making representations risht from 1956. 
As we have already indicated that the 
main dispute involved in this case is 
about the seniority. we must conclude that 
the grievance which the petitioner was 
making by representations right from 


11956, cannot now be entertained in a neti~' 


tion filed in 1970. Considered from this 
point of view. we feel that it will not be 
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worthwhile to entertain the petition on 
account of delay. 


- B. We may. owever. observe 
that the auestion abou- the nature of the 
transfer orders is being considered in the 
accompanving petition in Special Civil 
Application No. 1267 o- 1969. There also 
the finding which we propose to make 
would be against the tase made out bv 
the present netitioner. However. we rest 
our decision in Spəcial Civil Application 
No. 141 of 1970 mainl~ on the ground: of 
delay and dismiss the petition. 


14. Now.. turnings to the facts in 
Special Civil Applicaticn No. 1267 of 1969. 
the petitioners and respondents 6 to 14. 
belong to a cadre known as the cadre of 
Telephone Onerators. At the time of the 
petition. the [petitioners were working 
under the authority of zhe Divisional Engi- 
neer. Phones. Nagpur. (hereinafter called 
the D. E. T). In 1951. there was an exa- 
mination for the recruitment in the cadre 
of the telephone operctors. That exami- 
nation was held. by the Post Master Gene- 
ral of the then Centra? Circle. The Cen- 
tral Circle consisted oZ four Divisions in- 
cluding the divisions of Jaipur and Nag- 
pur. The petitioners claim that thev had 
secured a higher place than respondents 
Nos. 6 to 14 in the saic examination. The | 
petitioners opted for tne Nagpur Division 
and were emploved.there as telephone 
operators. Respondents 6 to 14 could not 
be emploved in the Wagpur Division ay 
candidates who had secured. places higher 
than: respondents 6 te 14 had opted for 
the Nagpur and other Divisions. It is the | 
case of the petitioners that their dates of 
appointment in the Nezpour Division were 
earlier than the respective dates of res- 
pondents 6 to 14 in the Jaipur Division. 


. On that count. it is alleged that all the 


petitioners were senio- to all the respon- 
dents in the cadre. I- is also further al- 
leged that at the time when respondents 
6 to 14 actually recerved their order of 
appointment. a new Circle called Raias- 
than Circle was formed and the Jaipur 
Division wag attached to that Circle. This 
Raiasthan Circle cam= to be formed on 
October 1. 1953. According to the peti- 
tioners. when responcents 6 to 14 were 
absorbed in the Jainur Division. thev 
joined in that Divisien on the specific 
understanding that thair allotment to the 
Jaipur Division was final and no applica- 
tion for transfer coulè be entertained on 
the ground that their original choice was 
for some other division. The netition 
goes on to allege thzt in spite of this 
understanding. resvondents 6 to 14 start- 
ed making reauesis for their transfer to 
the Nagpur Division and ultimately thev 
were transferred on December 3. 1955 to 
the Nagpur Division. It is the case. of 
the petitioners that these transfers of res- 
pondents 6 to 14 wer2 “at their own res 
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quest.” It is the case of the petitioners 
that at the time when these transfers 
were made. the respondents had not even 
attained the stazus of “auasi permarment 
servants.” They were temporarv servants 
and after the transfer on Decembe> 3. 
1955. when they were absorbed in the 
Nagpur Division. they were shown in the 
gradation list as persons junior to the 
petitioners. In the gradation list the 
serial numbers of respondents 6 ta 14 
were from 225 onwards and the reti- 
tioners were at higher positions. The 
petitioners further allege that the trans- 
fer of respondents 6 to 14 was urder 
Rule 38 of Chapter II of the Posts and 
Telepgraphs Manual. Volume IV and the 
respondents could not get places above 
these occupied by the petitioners. ‘When 
respondents 6 to 14 were working m the 
Nagpur Division. they were confirmec: im 
that Division as from March 1. 1958. ‘The 
actual orders for confirmation were pass- 
ed sometime in 1960 by the appoimung 
authority. According to the petthon=rs. 
they were all confirmed in the Nagpur 


Division before March 1. 1958 and on ac~ 


' count of this previous confirmation also 
they were entitled to have seniority ever 
respondents 6 to 14. According to the 
petitioners. in the gradation list all 
throughout the petitioners were shown as 
senior emplovees of the Nagpur Divis-on. 


However. some time in the. month of . 


August 1968. the petitioners notice a 
communication. that respondents 6 to 14 
were confirmed with effect from Septem- 
ber 1. 1954. All the {petitioners were 
confirmed between the period March 1, 
1955 to March 1. 1958. The petitioners’ 
ease is that respondents 6 to 14 were cm- 
firmed with effect from September 1. 1354 
under an order passed by the Divisional 
Engineer. Telephones. Nagpur. on July 31. 


1968. On account of this order dated Jalv 


31st 1968 (Annexure VIII) the gradat.on 
list for the Nagpur Division came to be 
revised and in the gradation list of tele- 
phone operators as on. Julv 1. 1968. res- 
pondents 6 to 14 were shown as persens 
senior to the pr2sent petitioners. “This 
revised. gradation list is Annexure 11 in 
this petition.. On the. basis of this revised 
gradation list, recruitment to the promo- 
tional posts of Lower Selection Grede 
Monitors was made and the grievance of 
the petitioners is that in these posts res- 
pondents 6 to 14 were wronglv promoted 
ignoring the claims of the petitioners. The 
petitioners claim that in fact they «re 
senior to respondents 6 to 14. Thev ace. 
therefore, entitled to be shown at hivker 
places in the seniority and the gradation 
list and they are also entitled to be consi- 
dered for the promotional posts in prefer- 
ence to respondents 6 to 14. The pej- 
“ioners have. therefore. challenged in this 


petition the three orders. These orders 
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are (i) the order of July 31. 1968 passed 
by the D. E. T.. Nagpur (Annexure VIII). 
Gi) revised gradation list as on Julv 1. 
1968 showing respondents 6 to 14 as per- 
sons senior to the petitioner (Annexure I) 
and (iii) the promotion order ({(An- 
nexure XII) dated November 25. 1969. 


15. In the reply on behalf of res- 
pondents it is not disputed that in 1951 
there was an examination in which the 
petitioners stood higher above respon- 
dents 6 to 14. It is also not disputed that 
the respondents joined their service in 
the Jainur Division after the petitioners 
had joined in the Nagpur Division. How- 
ever, it is contended that the petitioners 
were confirmed in 1968. in the Jaipur 
Division with effect from September 1. 
1954. It is claimed that on account of 
this confirmation. respondents 6 to 14 are 
entitled to claim seniority over the peti- 
tioners as all the. petitioners have been 
confirmed after September 1. 1954. It is 
also contended that the transfer of res- 
pondents 6 to 14 to the Nagpur Division 
was a transfer “in the interest of service” 
and. as such, respondents 6 to 14 were 
entitled to get advantage of their past 
service in the Jaipur Division. It is de- 
nied that the transfer of respondents 6 to 
14 to the Nagpur Division was under 
Rule 38 -of Chapter II of the P. & T. 
Manual,- Volume IV. It was, therefore, 
contended that as the senioritv is to be 
fixed with reference to the date of per- 
manent appointment. respondents 6 to 14 
were rightiy shown senior to the peti- 
tioners and: the act of revising- the grada- 
tion list for the Nagpur Division was 
perfectly legal. As respondents 6 to 14 in 
the revised gradation list became senior 
persons. they were rightly considered for 
the promotional posts in supersession of 


the alleged claims made on behalf of the 
petitioners... - 


© 16. In this petition Mr. Masodkar, 
the learned advocate for the petitioners, 
has firstly challenged the order of con- 
firmation in favour of respondents $ to 14. 
He submits that respondents 6 to 14 could 
not be given confirmation with effect 
from September 1. 1954. There are diffe- 
rent grounds on the basis of which this 
Pee enee of the respondents is chal- 
engeti, 


N. The first ground to challenge 
this confirmation is raised on the allega- 
tion that on the alleged date of confirma- 
tion. i e.' September 1. 1954. respondents 
6 to: 14 were not even “quasi permanen 
servants”. It is the submission of Mr. 
Masodkar that unless respondents 6 to 14 
could claim the status of auasi permanent 
servants. they are not entitled to get 
confirmation in the Jaipur Division.. Mr. 
Masodkar thas relied on the definition of 
“quasi permanent service’ in Rule 2 (b) 
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of the Central Civil Services (Temporary 
Services) Rules. 1949. The “auasi-perma- 
nent service” is defined as: 

"ec temporary service commencing 
from the date on which a declaration 
issued under Rule 3 takes effect and con- 
sisting of periods of duty and leave (other 
than extraordinary leave) after that date.” 
Rule 3 says— 


“A Government servant shall - be 
deemed to be in quasi-permanent ser- 
vice— 

(i) if he. has been in continuous 
Government service for more than three 
years, and 

(ii) if the appointing authoritv. being 
satisfied as to his suitability in respect of 
age. qualifications. work and character 
for employment in a aquasi-permanent 
capacity. has, issued a declaration to that 
effect xxxxx.’ 

Relving on these provisions. Mr. Masod- 
kar submits that in the Jaipur Division 
respondents 6 to 14 had not completed 
three vears service before September 1. 
1954. It is. therefore. argued that thev 
were not even entitled to get the status 
of auasi-permanent servants. The fur- 
ther argument of Mr. Masodkar is that if 
respondents 6 to 14 could not be stvled 
even as auasi-permanent servants. ' they 
could hardly be confirmed on September 
1. 1954. It appears that the submission of 
Mr. -Masodkar is that one could not be’ a 
permanent servant unless he first attained 
the status of a- auasi permanent servant. 
It is not possible for us to accent this 
submission. made by Mr. Masodkar. Rule £ 

lof the Central Civil Services (Temporary 
Service) Rules. 1949. no doubt defines 
what a auasi permanent service is but it 
does not follow that one cannot be con- 
firmed unless he first aualifies to be ¢ 
quasi-permanent servant., It is not a 
matter of legal requirement flowing from 
the provisions of these rules: that respon- 
dents 6 to 14 could not be confirmed on 
September 1. 1954 only on the ground 
that they had not completed three vears 
of service. Mr. Masodkar has not been 
able to show us anv rule which specifical- 
ly lays down the qualifications or the re- 
auirements for confirmation in permanent 
service. Unless we get such a rule it is 
not ‘possible to infer merely from the 
definition of “quasi-permanent service” 
that in all cases a person has to put in 
three vears of service before he could ‘be 
appointed as confirmed servant. In fact 
from the list (Annexure 1) attached to 
this petition. it is apparent that some of 
the petitioners themselves have been 
confirmed in service before thev put in 
three vears of service. We must. there- 


fore. reject this argument made by 
Mr. Masodkar. 
18. The second argument of Mr. 


Masodkar is that the order of confirma- 
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tion made by the D. E. T.. Nagpur. on 
July 31. 1968. is not really an indepen- 
dent order. - Mr. Masodkar has argued 
that this was an order passed bv. the 
D. E. T.. Nagpur. only on the dictates of 
the D. E. T.. Jaipur znd for this reason. 
Mr. Masodkar submits that this order is 
vitiated. We must okserve that we- must 
reject this contention. All that the order 
of Julv 31. 1968 savs is—. 


“In accordance with D. E. T. Jaipur 
Dn. Jaipur (Raiasthan Circle) Memo No. 
E 263/Seniority of T.Os./136 dated 8-2- 
1968 x X x x x x” 


It does not follow from this that the arder 
which the D. E. T.. Nezpur. made is mere- 
iv at the dictates of zhe D. E. T. Jaipur. 
This order has really taken into account 
the fact that the D. E. T.. Jaipur. has 
made an Order on Fekctuary 8. 1968 srant- 
ing confirmation: to respondents 6.to 14 
with effect from Senzember 1. 1954. and 
the effect of that oz confirmation thas 
been only taken into account for revising 
the ‘individual orders of confirmation of 
respondents 6 to 14 © the Nagpur Divi- 
sion, The challenge -n this ground must 
also. therefore, fail. l 3 


19. - .The order of confirmation is 
challenged on the further ground that 
respondents 6 to 14 were already confirm- 
ed in: the Nagpur Division as from March 
1. 1958. and as they were already confirm- 
ed servants’in the Nagpur Division as 
from March 1. 1958. there could not be 
anv revision of the date of this confirma- 
tion. It has to be stazed that respondents 
6 to 14 had never accepted: March 1. 1958 
as the relevant date of their confirmation. 
They had made representations and after 
their representations in- the gradation 
list as corrected upto April 1. 1951. it was 


. Shown - that their serioritv was fixed as 


“provisional”. The azestion of fixation of 
the senioritv of respondents 6 to 14 and 
similar officers was’ > ending. 
a decision was taken on February 8. 1968 
by the D. E.-T.. Jaipur granting confir- 
mation to respondents 6 to 14 with: effect 
from September 1. 1354 under his order 
dated February 3. 1968 and effect was 
given to it in‘the Nazpour Division. Since 
these facts are appar2nt from the record. 
we must reject the contention of Mr. 
Masodkar that this emanon could not 
be revised. ` 


; 20. Then - Mr. Masodkar submits 
that the D. E. T.. Jaipur could not in law 
make ‘an order of confirmation on Febru- 
arv 8. 1968. as on thet date respondents 6 
to 14 were not working under him. H is 
the submission of Mr. Masodkar that on 
the date when the order. of confirmation 
was passed. respondents 6 to 14 were not 
subiect to the iurisdiztion of the D. E.T. 
Jaipur and, as such. the order of confir- 
mation thaS no legal effect. It is not pos- 


. Ultimately ` 
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: sible for us to- accept this submission. It 


is true that the order is of February 8. 


1958. However. the confirmation wkich 
is granted is: with effect from September 
1. 1954. It is not disputed that on that 
date respondents 6 to 14 were under the 
jurisdiction of the D. E. T. Jaipur. 
return has been filed in which there are 
. clear averments which go to show that 
in the Jaipur Circle there were permanant 
vacancies available on September 1. 1054. 
in which respondents 6 to 14 could be 
confirmed. If prompt orders were passed 
respondents 6 to 14 were entitled to 
get their confirmation on September 1. 
1954 itself. On account of administrative 
delav such formal orders remained to be 
passed, The orders which could’ be pass- 
ed on September 1. 1954.. were passed 
Subseauently on February 8. 1968. As 
the D. E. T.. Jaipur. had the initial com- 
: petence to pass these orders with refer- 


ence to the material date September 1. 


1954. we must reject the submission of 
Mr. Masodkar. It is not shown that on 
September 1, 1954. permanent posts were 
not available in the Jaipur Division. 

21, In. the petition. there is no 
specific challenge to the order of Febru- 
arv 8, 1968. passed by the D. E. T.. Jai- 
pur. Though the D. E. T.. Jaipur has 
been joined, as respondent No. 4-to this 
petition. there was never a specific chal- 
lenge to this order. After the hearing 
of the petition proceeded for quite sore- 
time. Mr. Masodkar tendered as applica- 
tion for amending the petition seeking 
permission to challenge this order. We 
reject that application as it was obvious- 
ly a delaved one. 


22. The last ground on which the 
order of confirmation was challenged is 
that it has been passed after more than 
13 vears. We must reject this challenze 
also because the orders for confirmation 
can be passed with retropective effect 
also. In a number of cases such formal 
order are passed after a considerable tire. 
It has ‘also to be noted that this order of 
confirmation has nowhere been chel- 
lenged by the petitioners. As it is clear- 
ly established on the returns both on be- 
half of respondents 6 to 14 and also eon 
behalf of the other respondents that on 
September 1. 1954. there were sanctioned 
posts available in the Jaipur Division such 
an order of confirmation. in our view. 
cannot be challenged. -> 

23. It will, therefore. have to be 
taken aş a final-order and we must pro- 
ceed in this petition on the footins that 
on September 1. 1954 respondents 6 to 74 
were confirmed in the Jaipur Division. 

24, Proceeding on that premis=. 
we must mdke a reference to Rule 32-E 
of Chapter I in Volume TV of the P. & 7 
Manual. This rule deals with “Seniority ’. 
and the relevant part of the rule provides: 
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“Subiect to anv special rules pres- 
cribed for anv particular service. the 
senioritv of an official in the cadre ‘to 
which he belongs should be fixed accord 


cing to the date of his permanent appoint~ 


ment to that cadre.” . . 

If September 1. 1954 is taken to be the 
valid date for- the confirmation of res- 
pondents 6 to 14. it is not disputed that 
on that ground respondents 6 to 14 could 
be. entitled to claim seniority over the 
petitioners. However. it is argued that 
this advantage of seniority was lost to 
respondents 6 to 14 on account of their 
transfer from the Jaipur Division to the 
Nagpur Division. It is not disputed that 
respondents 6 to 14 were transferred by 
the order dated December 1. 1955 bv the 
D. E. T.. Jaipur. In fact thev took charge. 
in the Nagpur Division on December 3, 
1955 and their liens on their posts in the 
Jaipur. Division. were struck off. The 
main controversy between the parties is 
about the nature of these transfers. It 
is the.case of the petitioners that this wag 
a transfer “at the reauest” of respondents 
6 to 14 and. as such. it was governed by , 
Rule 38 of Chapter II of the P. & T 
Manual. Vol. IV. It is the case of the 
petitioners that on account of this trans- 
fer under Rule 38. respondents 6 to 14 
lost their advantage of their confirmation 
in the Jaipur Division: on September 1. 
1954 and they should be ranked below 
the petitioners in the gradation list in the 
Nagpur Division. The reply on behalf 
of respondents 6 to 14 is that though thev 
were transferred under the order of De- 
cember 1, 1955. that was not an order of 
transfer on their request. It is contend~ 
ed that they were transferred “in the 
interest of service” and. as such were en- 
titled to claim advantage of their confir~ 
mation on September 1. 1954. It is not 
disouted at the Bar that if the transfer 
is one under Rule 38. respondents 6 to 14 
will have to be placed below the peti« ` 
tioner. Once the order of confirmation 
on September 1, 1954 is held to be legal. 
it is equallv not disputed that if the trans« 
fer is taken to be one as in the interest 
of service, the petitioners will not be in a 
position to make a grievance of the fact 
that respondents 6 to 14 are senior. In 
view of this controversy. it is necessary 
to find out. what is the nature of thig 
transfer. The relevant order of transfer 
is produced at Annexure IV in this peti- 
tion. The introductorv part of this order 
Je . 

“As per D. E. T.. Jaipur Memo No. 
AE 8-1/CC/CS.II/338 dated 18-8-1985 the 
following transfers are ordered in the 
interest of service.” 


Under that the names of the respondents 
are shown as the persons who are trang- 
ferred. The concluding portion of this 
order shows that respondents 6 to 14 were 
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entitled to get “T. A. advance. if requir~ 
ed”. On the face of it the order shows 
_ that it was made “in the interest of ser- 
vice”. Mr. Masodkar: however. submits 
that the wording of the order is-not con- 
‘clusive and in the present case the reply 
also does not disclose the true facts which 
led to the transfers of respondents 6 to.14. 
It is true that the order bv itself mav not 
be conclusive in all cases and if the par- 
ties have filed affidavits or documents be- 
fore us. we must take that material into 
account in order to find out what is the 
frue nature of the transfer. The allega- 
tion made bv the petitioners in this þe- 
half is that though respondents 6 to 14 
had gone to the Jaipur Division on the 
understanding that they would not ask 


. for a transfer. they started making re- 


auests for their transfer to the. Nagpur 
Division as soon as they went to Jaipur 
Division and it was on their request that 
the order of transfer was made on De- 
` cember 1. 1955. The substance of the al- 
legations. therefore. on behalf of the peti- 
tioners ig that this was.a transfer on at- 
count of the “repuest of the respondents”. 
In the return filed on behalf of respon- 
dents 6 tö 14 in paragraph 10 it is denied 
that. these respondents made reauest for 
their transfer to the Nagpur Division. It 
is stated that originally when respondents 
. 6 to 14 appeared for the ‘examination 
- there was no Raiasthan Circle. The Jai- 
“pur Division was under the Central Cir- 
cle. Subsequently the Jaipur Division 
was detached from the Central Circle and 
was attached to the Raiasthan Circle in 
October 1953. In view of this redistribu- 
tion, respondents 6. to 13 were asked 
whether thev would continue in the new- 
Iv formed Raiasthan Circle or whether 
they woulc like to go-to their own Circle. 
As the respondents were: asked to give 
choice, respondents 6 to 14 expressed 


their desire to go to their home Circle | 


and on atcount.of these circumstances res- 
pondents 6 to 14 came to be transferred 
to the Nagpur Division. Respondents ô 
fo 14 had denied that thev were trans- 
ferred merely on account of their reauest. 
Respondents 1. 2 and 5 have -also filed a 
retum and in paragraph 8 of that return 
it. is stated that no officials were debarred 
from making requests for transfer. It was. 
‘however. left to the heads of the Circles 
coneerned to accede to such reauests 
on the basis of availability of vacancies. 
It is further stated that the reauest of 
respondents 6 to 14 was granted on a com- 
passionate ground and transfers to ‘the 
Nagpur Telephones Division were treated 
as on administrative grounds “in the in- 
terest of service’. This is the position of 
` pleadings so far as Special Civil Applica- 


tion No. 1267 of 1969 is concerned. In 
the accompanving petition which we have 
disposed. of. Which was heard along :with 
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this petition and where the advocate 
agreed that-the documents dnd the plead~ 
ings may be taken into account for consi- 
deration -of the other petition: we find. a 
slightly more elaborate. -story.: In ` that 
application it was alleged bv’ the . peti- 
tioner Sule. who was himself a transferee 
from the Jaipur Division te the Nagpur 
Division like the present respondents 6 
to 14. that in the Jaipur Division bv 4 
memorandum dated June 21. 1954. the 
Director. Posts and Telegranhs. Jaipur. 
had called for options from persons who 
belonged to the erstwhile Central Circle 
as to whether they would like to ont for 
the Nagpur Division. or would like to 
continue in the newly formed Rajasthan 
Circle in its Jaipur Division. In pursu- 
ance of this memo. Sule and also respon- 
dents 6 to 14 in this petition had given 
their options. In the return filed in the 
accompanying Special Civil- Application 
No. 141 of 1970. it is stated that it was 
decided. that the officialh who had their 
homes in one Division and were working 
in the other Division should be repatriat- 
ed to their own units against the vacancies 
reserved for direct recruitment. This was 
without detriment to -he reservation madz 
for the Scheduled Castes and the Sche- 
Guled Tribes. It is further stated that the 
requests. of respondents 6 to ‘14 in the 
present case were granted on compas 

ionate grounds and their transfer to the 
Nagpur Division was treated as on the 
administrative grounds “in the interest of” 
service”, On the basis of these pleadings: 
it.was argued that the transfer of resnon~ 
dents'6 to 14 was nct really in the inte- - 
rest of service. It. was argued that the 
true reasons behind fhe transfer was the 
requests of responderts 6 to 14 and. there- | 
fore. the provisions of Rule 38 would he 
attracted. Reliance was also placed cn 
Rule 37. which amongst other things 
Savs: 

“KXXxxx Transfers should not: how- 
EVET., be ordered except when advisable 2 
in the interests of the public service: xxx” 
It was argued that wniess the transfer is 
made in the interest of public service. the 
transferee would nct be entitled to gat 
the benefit of his previous service and the 
circumstances in th= present case show 
that respondents 6 tc 14 were transferred 
om compassionate grounds. This. it was 
argued. was hardly in the interest of 
Public interests. . 


25. Though superficially this argu= 
ment may appear attractive. on a close 
scrutiny we must reject it. It has to be 
borne in mind tha: initially when_ the 
examination for recruitment was held in 
1951. that examination was held bv the 
P. M. G. of the Certral Circle. The Jai- 
pur Division was fhen attached to the 
Central Circle. Res>ondents 6 to 14 were 
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successful in this examinations and be- 
cause the other candidates had opted for 
the other three divisions. they were ask- 
ed to ioin in the Jaipur Division. A con- 
siderable time elapsed in correspondence 
before respondents 6 to 14 were appoint- 
ed in the Jaipur Division. However. a 
new circle called the Raiasthan Circle 
was formed in the meanwhile and the 
Jaipur Division was attached to. the 
Raiasthan Division. The recruitment was 
made on the basis of the examuna-ion 
held by the P. M. G. of the erstwnile 
Central Circle. On account of this de- 
velopment. it was felt that options þe 
given to the interested persons to chcose 
whether they would like to go back to 
the Central Circle or whether they would 
opt for the newly formed Raiasthan Cir- 
cle. This contingency of the formaton 
of the Raiasthan Circle was not earlier 
foreseen and on account of this new de- 
velopment. options were called. Respon- 
dents 6 to 14 gave options in pursuance of 
such a general office memorandum wich 
called for such options. In these circum- 
stances. it will be difficult to sav that the 
transfer was made on accaunt of reacest 
of respondents 6 to 14 as such. It nas 
also to be-noted that on account of the 
formation of the Raiasthan Circle. the 
former expectance of respondents 6 to 14 
that they would get promotion in the 
erstwhile -Central Circle. or that thev 
would vet transferred to other divisions 
of the Central Circle could not have 
materialised. These facts must have been 
taken into account while calling for such 
options. If in these circumstances. che 
superior authorities call for the optiens 
and in reply to that respondents 6 to 14 
exercised their option and opted for the 
Nagpur Division. we feel that it is not 
possible on these facts to sav that -he 
transfer would be a transfer “tat the ze- 
aquest” of respondents 6 to 14. 

26. Further the order on the fece 
of it shows that it was “in the interest of 
service”. The affidavits have been filed 
on behalf of respondents 1.2 and 5 to sav 
that it was treated on administrative 
grounds as transfers “in the interest of 
service”, In fact before us the original 
memo of the Jaipur Division dated 
August 15. 1955 was also produced simce 
there was a reference to it in‘ the order 
of transfer. That order of transfer shows 
that respondents 6 to 14 and one Gaware 
were transferred from the Jaipur Divisiin 
to the Nagpur: Division. All- these nine 
‘persons were transferred because thev 


belonged to the Scheduled Castes. That. 


itself could. be one mere consideration on 
the basis of which it can be said that it 
was a transfer “in the interest of service.” 
In fact. we have made enauiries from the 
advocate appearing on behalf of respon- 
dente 1. 2 and 5. and it-was stated before 


— 
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us that the order of transfer of these nine 
persons ‘was made because in the Nagpur 
Division nine posts for the Scheduled 
Castes were available. It also appears 


-that only one other post for an ordinarv 


candidate was available and in that post 
one Gwalbansi. who did not belong to the 
scheduled caste. was transferred. These 
facts clearly show that when permanent 
posts were available in the Nagpur Divix 
sion, that fact was taken into account 
while deciding whether the transfer would 
be in the interest of service. All these 
facts in our opinion. clearlv go to show 
that the transfer of respondents 6 to 14 
were made in the interest of service as 
is stated in the order of Annexure XIV, 
If that be the position. then the result 
that would follow is that respondents 6 > 
to 14 would be entitled to get advantage 
of their confirmation on September 1. 
1954. In view of the facts which have 
been disclosed before us. we cannot hold 
that the transfers of respondents 6 to 14 
would be governed under Rule 38 of 
Chapter II of the P. & T. Manual. Vol IV. 
Rule 38 reads as under :— 


"38 Transfer on one’s own reauest. 


{1) Transfers of officials when desired 
for their own convenience should not be 
discouraged if thev can be made without 
injurv to the rights of others. However. 
as a general rule. an official should not be 
transferred from one unit to another, 
either within the same Circle. or to an« 
other Circle unless he is permanent. As 
it is not vossible to accommodate an offi- 
cial borne on one gradation list into an= 
other gradation list without iniurv to the 
other members in that gradation list. such 
transfers should not ordinarilv be allow- 
ed except by wav of mutual exchange. 
Transfers by way of mutual exchange. if 
in themselves inherently unobiectionable. 
should be allowed. but in order to safe- 
guard the rights of men borne in the 
gradation lists of both the offices. the offi- 
cial brought in should take the place in 
the new gradation list according to the 
date of his entry into the srade or the 
place vacated bv the official with whom. 
he exchanges appointment. whichever is 
the lower. ` i 


(2) Waen an official is transfered af 
his own reauest but without arranging 


‘for mutual exchange. he will rank iunior 


in the. gradation list of the new unit to 
all the officials of that unit who. on the 
date on which the transfer is ordered. ara 
either permanent or auasi-permanent. ire 
respective of length of service. and also 
to those temporarv officials borne on that 
date on the approved list for appointmen# 
in the new unit who have been appoints 
ed against resular vacancies. 

(3) If the old and the new unit form 
parts of a wider unit for the purpose. of 
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promotion to a higher cadre. the transferee 
(whether by mutual exchange or other- 
wise) will retain his original senioritv in 
the gradation list of the wider unit. 

(4) A permanent official transfered 
from one unit to another will retain his 
lien in the old unit until he can be ac- 
commodated in the new unit according 
to his position in the new unit. He will 
not however have anv claim to go back 
to his old unit even though he holds his 
lien there. A declaration to the effect 
-that he accepts the senioritv on transfer 
In accordance with this rule. and that he 
will not have any claim to so back to 
‘the old unit. should be obtained before 
an official is transferred under this rule. 
Any special privilege to which an offi- 
cial mav be entitled by virtue of his posi- 
tion in the gradation list of the unit from 
which he is transferred will. ordinarily. 
be forfeited on his transfer to a new gra~ 
dation list. 


(5) The transfer of an official from 
-one arm of. service to another within or 
outside the Circle can be allowed only 
with the personal approval of the Head 
of the Circle or Heads of Circles concern- 
ed and subiect to the following condi- 
tions :— 

(a) the mode of recruitment to’ the 
post to which the official seeks transfer is 
the same for the post he is holding: and 


= (b) whenever additional qualifications 
are prescribed for appointment to a cer- 
tain post i.e. minimum height. freedom 
from colour blindness. etc.. for the vost 
of Telephone Ovperators.. the applicant 
should satisfy those conditions in all res- 
pects; whenever any training is reauired 
or prescribed for the post. the applicant 
must undergo that training satisfactorily 
and the period of such training must be 
‘covered by the official bv taking leave 
‘due and permissible for the period.” 

Mr. Masodkar also contended that when 
respondents 6 to 14 were appointed in the 
Jaipur Division. those apnointments were 
made on the express understand'ng that 


- Once allotted to a unit. no application far 


-a change of a unit or for transfer from 
that unit could be entertained on the 
ground that the original choice of res- 
pondents 6 to 14 was for some other unit. 
Mr. Masodkar in this behalf has drawn 
our attention to varagranph 4 of An- 
nexure III in his petition. That refers to 
the subiect of recruitment examination 
held on 16-12-1951. It is true that para- 
‘graph 4 of that Annexure provides that 
an application for transfer would not be 
entertained on this ground. However. we 
have held already that the transfer of 
respondents 6 to 14 was not on account 
of application on their Dart as such. In 
view of our finding that the transfer of 
respondents 6. to 14 was made by the De- 
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pariment ‘in the inte-est of service’. we 


fail to see how paragraph 4° of: An- 
nexure JII can possible apply: in’ this’ case. 


27, The result of the findings 
made by us is thai wken respondents .6 to 
14 were transferred t> the Nagpur Divi- 


Sion it will have to be taken that their 


date of confirmation in that Division is 
September 1. 1954. Gn that footing obvi- 
ously they would be-senior to the pre- 
sent petitioners. If they are senior to 
the present petitioners. it is not disputed 
that in a promotional vost. they would be 
entitled to claim preference over the pre- 
sent petitioners. On this footing. the 
challenge to the order of promotion dated 
November 25. 1969 must necessarily fail. 

28. After hearing of the proceed- 
ings for a considerable time. Mr. Masod- 
kar. on behalf of she petitioners. filed two 


‘applications. One aprlication was for the 


amendment of the ociginal petition. Bv 
the other applicatizn the petitioners 
sought permission to file additional affi- 
davit with documents. At the time of the 
hearing we had indicated to Mr. Masod- 
kar that we were not disposed: to entertain 
those applications. However. we had not 
formally passed orders on those applica- 
tions at that time. We hereby reject. those 
two applications. 


29. Conseauem ly. the result is 
that we find no meri: in both the Specjal. 
Civil Applications Nes. 1267 of 1969 and 
141 of 1970 and the challenge made on 
behalf of the vetitior=rs in the respective 
petitions must fail. 

30. The rule in both the above 
petitions is. therefore. discharged. The 
petitioners in both the petitions to nav 
the costs of the resrective respondents. 

Rule discharged. 
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LALIT. J. 


Shankarrao Amratrao Deshmukh. Ap- 
plicant v. eee Tunnvalal Bhoi. Op- 
ponent. : 


Civil Revi. Apnin. No. 529 of 1971. 
D/- 8-7-1975.* 

(A) Provincial Smal] Cause Courts 
Act (1887). S. 23 — Suit involving aues- 
tions of title — Suit for recovery of rent 
= Plaintiff having sale deed in his favour 
— Defendant tenani challenging title of 
plaintiff — No spec-iic grounds invalidat- 
ing the sale deed mentioned — Written 
statement merely disclosing that a dis- 


*(To set asidé order of P. N. Kotewar. 
Registrar Sm C. C.. Nagpur in Civil 
Suit No. 2337 of 1970. D/- 6-11- 1971). 
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pute is pending between plaintiff ana the 
Vendors — Held merely on account of 


that dispute it could not be said that m 
the suit there was a complicated dispute 
about title of property — Hence the Small 
Cause Court had jurisdiction to try the 
suit, (Para 3) 


N. M. Dharaskar. for Applicant: G. J. 
Ghate. for Opponent. 


ORDER :— The respondent filed a 
civil suit No. 2337 of 1970 in the Small 
Cause Court at Nagpur for the reccverv 
of rent from the petitioner. The property 
in dispute is a house bearing No. 465 ai 
Circle No. 6/8 Ward No. 12. Garudknamb 
Road. Nagpur. The respondent claims to 
have purchased the property on Decem- 
ber 11. 1968. The petitioner was a tenant 
in the property even before the repon- 
dent purchased the suit house. The zlaim 
for recoverv of rent was in the sum of 
Rs. 95 and hence the suit was tried bv the 
Registrar of the Small Causes Court. T° 
petitioner filed his written statement at 
Ex. 12. He disputed the title of the res- 
pondent and contended that there was a 
litigation between the respondent and his 
vendors in which the sale-deed in fevour 
of the respondent was being challenged. 
He also claimed that he had paid reat to 
the previous owners. On account oi the 
pleadings, the issues were framed anc: the 
learned Registrar of the Small Czuses 
found that the respondent proved that he 
was the landlord of the suit premises. He 
also found that the petitioner could not 
challenge the title of the respondent and 
the Court had jurisdiction to try the suit. 
He also found that the respondent was 
entitled to get a decree in the sum of 
Rs. 95/- against the petitioner. It is this 
decree which is now challenged by this 
revision application. 


2. Mr. Dharaskar. the learned ad- 
vocate for the petitioner. submits that in 
the present case the petitioner had chal- 
lenged the title of the respondent in the 
suit and. therefore. the Court had no iuris- 
diction to try the suit as a Small Cause 
Suit. He also disputed the finding of the 
learned Registrar that the rent was vaid 
bv the petitioner to the .respondent under 
. reeeipt which was at Ex. 19 in the trial 

ourt. — 


3. In the. written statement the 
petitioner has no doubt contended -hat 
the. respondent has no title to the ro- 
perty. However. no reason has been as- 
cribed as to why the sale-deed in favour 
of the respondent. was being challenzed. 
No specific grounds have been: stated in 
the written statement which would go to 
invalidate the sale-deed in favour of the 
respondent. All that is stated in the 
written statement is that there is a dis- 
pute pending between the respondent 
and his vendors in a civil suit and Mr. 


Anan‘kishore vV. Lilabai 
_Dharaskar. submits that on account of the 
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pendency of this dispute. it is not clear 
whether the respondent has anv title to 
the property or not. It is not possible 
for me to accept the submission of Mr. 
Dharaskar as the entire pleadings in the 
other suit are not before me. Besides, it 
is difficult to see how otherwise that 
would be relevant for the purposes of this 
suit. All that we get in the written state- 
ment filed by the petitioner is that a dis- 
pute is vending between the respondent 
and his vendors. Onlv on account of such 
a pleading. it is not possible for m’ 

accept the submission of Mr. Dharaskar 
that the Small Cause Court would cease 
to have a jurisdiction to try the suit. 
Mr. Dharaskar then argues that at anv 
rate there was in this suit a dispute about 
the title of the respondent and merely on 
account of this dispute the Small Cause 


Court would be deprived of its jurisdic- 


tion to try the suit. This contertion also 
does not appeal to me. The respondent 
has got a sale-deed in his favour. . In the 
written statement the sale-deed is not 
challenged on any -specific ground. In 
fact. in the written statement no ground 
has been suggested to show how this sale- 
deed could be invalid. I. therefore. do 
not accept the submission of Mr. Dharas- 
kar that in the suit there was a compli- 
cated dispute about the title of the pro- 
perty. As such. the Small Cause Court 
had the jurisdiction to trv the suit. In 
the trial Court the respondent had pro- 
duced a receipt at Ex. 19. which prima 
facie goes to show that the petitioner had . 
paid rent to the respondent. Mr. Dharas- 
kar argues that this rent receipt is not 
genuine. It is not necessarv for me to go 
into the merits of this contention as I am 
otherwise satisfied that the Small Cause 
Court has got jurisdiction to deal with 
this suit. No other point was urged and 
the decree made against the petitioner 
otherwise appears to be correct. 


_ 4, The result is that. this petition 
will have to be dismissed. The rule is 
discharged. The petitionér will pay the 
costs of the respondent. 


Petition dismissed. — 
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(NAGPUR BENCH) 
LALIT. J. 

Anantkishore and others. Applicants 

v. Lilabai and others. Opponents. 
Civil Revn. Avpln. No. 500 of 1971. 
D/- 7-7-1975" 
*(Against order of R. B. Sule. 3rd and 


Extra Asst. J.. Nagpur in Civil Appeal 
No. 34 of 1970. D/- 31-8-1971). 
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i (Ay ‘Provincial Insolvency Act (1929). 

S. 754) — Who may appeal - — “Any 

creditor’ and “person aggriev — Who 
are, 


An insolvenev application filed by a 
creditor was subseauently withdrawr bv 
him under Section 14. Bombay Provin- 
cial Insolvency Act without giving notice 
to other creditors as reauired by.R. 25 (2) 
of the -Bombay Provincial Insolvency 
Rules 1934. Those other creditors. there- 
fore, preferred an appeal against the 
order of withdrawal of insolvency appli- 
cation. They had filed a deposit receipt 
and an affidavit to show that thev were 
creditors on the basis of that deposit re- 
cept. On challenging their locus standi 
and competency ta file appeal. 

Held that. the deposit receipt and the 
affidavit was prima facie evidence that 
the appellanta were creditors and also 
“acorieved persons’ on account of the 
passing of the order of withdrawal. Thev 
were therefore competent to file an aw 
peal under Section 75 H). (Para 5) 


S. N. Kherdekar. for “Applicants: 
N. M. Dharaskar. for Opponents 1 to 5. 


ORDER :— One Mohommad Ishaaue 
had filed an insolvency application No. 3 
of 1967 against the petitioners reauesting 
the Court to adiudge the petitioners as 
insolvents. That application came to be 
dismissed for want of prosecution on De- 
cember 22. 1967. On June 10. 1968. 
Raghubirdaval. the present respondent 
No. 6. made an application against the 
petitioners for getting them adiudinated 
as insolvents. That application was re- 
gsistered as Insolvency Application No. 6 
of 1968. Even this insolvency application 
came fo be withdrawn on March 25. 1970. 
Against that order of withdrawal. respon- 
dents ł} to 5 filed a Miscellaneous Civil 
Appeal No. 34 of 1976 in the District 
Court at Nagpur. This appeal was heard 
and disposed of bv the Third Extre As- 
sistant Judge. Nagpur. on August 31. 1971. 
In this appeal ff was the case of respon- 
dents 2 te 5 that they were the creditors 
of the petitioners under a deposit receipt. 
They claimed that thev were desirous of 
joining to the insolvency application No. 6 
of 1968. However. the netitioning eredi- 
tor in that application (respondent No. 6) 
received a sum of Rs. 5.800/- from the 
petitioners and got the insolvency appli- 
cation (No. 6 of 1968) withdrawn without 
issuing notices to the other creditors. It 
was claimed that the order permitting the 
withdrawal of the original insolvency aw- 
plication No. 5 of 1968 was contrarv to 
law and a praver was made that the res- 
pondents 1 to.5 be nermitted to iotn and 
continue the insolvency case No..6 of 1968. 

2. When the appeal was filed. three 

auestions were raised by the learned 
Extra Assistant Judge- The main‘ aues- 
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tions were (i) whether the anneal was 
competent: (ii) whether respondents 2 to 5 
have locus standi to rcrefer that appeal. 
and (iti) whether the onder of withdrawal 
was legal or not. The learned Assistant 
Judge held that the apr=al at the instance 
of respondents 2 to 5 was maintainable 
under Section 75 of the Provincial Insolv- 
ency Act. It was also held that respon- 
dents 2 to 5 were versons who could 
Claim to be the “persans aggrieved” bv 
the decision. about the withdrawal of the 
original application. The learned Assis- 
tant Judge. therefore. felt that respon- 
dents 2 to 5 had a locus standi to file an 
appeal. An affidavit was filed bv res- 
pondents 2 to 5 before the learned As- 
sistant Judge to show hat respondents 2 
to 5 were the creditore on the basis of a 
deposit receipt. The learned Assistant 
Judge held that there was prima facie 
evidence to show that respondents 2 to 5 
were the creditors. He. therefore. allow- 
ed the appeal and set aside the order of 
Withdrawal and remanded the matter back 
to the trial Court for proceeding further 
in accordance with law. The learned As- 
Sistant Judge held thst when the with- 
drawal of the applicafion was permitted 
under Section 14 of the Provincial Insolv- 
encv Act. no notice as required by the 
Rules under the Previncial Insolvency 
Act was given. He. therefore. found that 
the order of withdrawal was illegal. While 
making an order. he, however. observed 
that the question whetner the debt claim- 
ed. by respondents 2 to 5 was a subsisting 
or not. whether it wes barred bv time. 
and whether respondents 2 to 5 were in 
fact creditors of the petitioners. had to 
be decided by the rial Court. It is 
against that order tha: the present revi- 
sion application was fied. 


3 -o Mr. Kherdekar. the learned 
Advocate for the petizioners has. argued 
that the appeal preferred by respondents: 
2 to 5 was not comretent. He submits 
that respondents 2 to 5 were not parties 
to the original applicetion No. 6 of 1968. 
and as such. thev hac no locus standi to 
file an appeal. It is dificult to accept this 
Submission. Section. 7 fi) of the Provin~ 
cial Insolvency Act rrovides: 


"The debtor. anv creditor. the recei< 
ver or anv other person agerieved bv a 
decision comè to or ar order made in the 
exercise of insolvency jurisdiction by a | 
Court subordinate to a District Court may 
appeal to the District Court. xxxxx.” 

It is. therefore: clear that if respondents 
2 to 5 can bé-said to be the persons “ag- 
grieved” by the‘daciston about the with- 
drawal they havé a locus standi to file 
this appeal. Thev arə also competent to 
file an appeal if thev can show that thev 
are the creditors. Rest-ondents 2 to 5 have 
filed a deposit receipt and an affidavit to 
show that they were she creditors on the 
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basis of this deposit receint.. The Jearned 
Assistant Judge felt that this was prima 
facie evidence of the fact that respon 
dents 2 to 5 were the creditors. Or this 
prima facie material he found that res- 
pondents 2 to 5 had a right of an aopeal 
under Section 75-(i) of the Provincial In- 
solvency Act. It has to be stated that if 
respondents 2 to 5 ultimately show that 
they are the creditors of the petitioners 
‘they would clearly be the persons who 
would be “aggrieved” on account ož the 
withdrawal of the insolvency application 
No. 6 of 1968. Considered from These 
two points of view. I am ‘satisfied that 
respondents 2 to 5 were competent to file 
an appeal in the District Court. The aD- 
peal was. therefore. rightly entertained 
by the learned Assistant Judge. 

4. It also appears that no motice 
was issued. before the insolvenev annh- 
cation No. 6-of 1968 was allowed t be 
withdrawn. Under the Bombay Provin- 
cial Insolvency Rules framed. in 1924. a 
notice under Rule XXV:(2} is required to 
be issued in suitable newspapers in Eng- 
lish or the regional language and if the 
‘Court so directs. in the Bombav Govern- 
ment Gazette: in respect of an application 
for withdrawal under Section 14 of the 
Bombay Provincial Insolvency Act. . Such 
a provision is salutary as the persons who 
may otherwise be imterested in the in- 
solvency proceedings should be afforded 
an opportunity to appear before the Court 
Jf such a withdrawal is Hkely to effect 
their interests. It is not disputed that 
such a notice was not given. On account 
of the failure to give such a notice. the 
order of withdrawal seems to be clearly 
illegal. The learned Assistant Judge found 
that as the notice was not given. the order 
ef withdrawal was reauired to be set 
aside. I entirely agree with the finding 


made by the learned Assistant Judge in ` 


this behalf. 


5. Mr. Kherdekar at one - stage 
argued that the question as to whether 
the order of withdrawal was legal or not 
should not be decided at this stave. He 
submitted that respondents 2 to 5 should 
first of all show satisfactorily that -bey 
are the creditors competent to make an 
application for getting themselves im- 
pleaded under Section 16 of the Previn- 
cial Insolvency Act and unless that maes- 
tion is decided the order of withdrawal 
could not be set aside. It is not possible 
for me to accept this submission of Mr. 
Kherdekar. As the reauired notice is not 
given. the order of withdrawal is clearly 
illegal. That order has. therefore. tc be 
set aside: No prejudice is caused to the 
petitioners as under the order of the 
learned Assistant Judge the anestior as 
to whether respondents 2 to 5 are credi- 
tors or not has vet to be considered by 
the trial Court. In view of the emtire 
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circumstances in the present case.-..I feel 
that there is no merit in this revision aD- 
plication and the same is dismissed. 

6. As fhe cease is an old case. Í 
direct that the trial Court will dispose of 
this case expeditiously. The record be 
sent to the trial Court within one week. 

7. The rule is discharged. The 
petitioners will pav the costs of respon- 
dents 1 to 5. 

Rule discharged, : 
f 


r 
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; {AT NAGPUR) 
DHARMADHIKARI AND LALIT. JJ. . 

Mukhivarbegum. Petitioner v. The 
Commissioner. Nagpur Division. Nagspur 
and others. Respondents. 

Special Civil Appla. No. 473 of 1970. 
D/- 1-7-1975. 

(A) Land Acquisition Act (F894), S. 4 
~~ Notification under — Land sought to 
ke acquired stated to be three acres out 
of certain survey number without giving 
description’ — Notification also stating 
that plan of land sought to be acquired 
was available for inspection in office Oi 
Land Acquisition Officer — Notification 
eamnot be said to suffer from vagueness 
when land wes properly snecified and 
identified on plan. (Para 2) 

. (B) Land Acavisition Act (1894), S. 4 
— Acquisition of land for extension of 
gaothan — Derision of Government as 
suitability of certain land 3 is final and can- 
net be challenged... 


Although the acouisition ebuna 
were initiated on acrount of the resolu- 
tion of the Gram Panchevat to 2cauire 
land for the extension of the ecothan. it 
is Zor the .Government to deride which 
land is most suited for the acouisition and 
the decision af the State Gevernment in 
this behalf would be final. Whe fact that 
the Gram Panchavat bed suggested ac- 
aquisition ef seme particular land cannot 
mean that the petitioner’s land chosen ‘by 
the Government fer angnisition is -not 
best suited for that purpose. (Para 3) 


. (C) Land Acatisition Act (1894), Sec- 
tion 5-A (2) — Enguiry under — Reason- 
able opportunity af hearine objections, 

Where the petitioner was viven due 
notice of The proposed acauisition, and ‘he 
filed, written statement in support of his 
objections, and efter the examination of 
his witnesses a spot inspection was made 
when the petitioner's brother was present 
and in, fhe report ef the Lend Acauisi- 
tion Officer all fhe obiectiens raised by 
the petttioner were considered and there- 
after fhe impugned motification under 
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Section 6 was issued. the petitioner can- 
not make a grievance that a proper op- 
portunity of hearing was not given to 


him. 1970 Mah LJ Note 25. Dist. 
l (Paras 5. 6) 
Cases Referred: Chronological Paras 


(1975) Spl. Civil Appln. No. 216 of 1968. 
D/- 5-3-1975 (Bom) 5 
(1974) Spl. Civil Appln. No. 506 of 1368. 
D/- 22-11-1974 (Bom) 5 
(1970) Mah LJ (Note) 25 6 
J. N. Chandurkar. for Petitioner: 
M. G. Raikarne. Asst. Govt. Pleader. for 
Respondents. 


. LALIT, J.:— The petitioner in this 
petition has challenged the notification 
dated September 18. 1968 under Section 4 
of the Land Acauisition Act. The peti- 
tioner owns land bearing S. No. 13 situate 
at. village Kondari. The two villages 
mouza Kondari and mouza Kondri Miira 
Wakan adioin each other. The present 
Gaothan for the two villages has a total 
area of 13 acres 22 gunthas. Village Kon- 
dari has a Gaothan of 7 acres 17 gunthas 
and in village Mouza Kondri Miira the 
Gaothan extends over an area of 6 ecres 
5 gunthas. The notification under Sec- 
tion 4 of the Act proposed an acauisition 
from S. No. 13 belonging to the petitioner 
to the extent of an area of 3 acres and 
11 gunthas. The purpose of acauisition 
of the said land was for extension of gao- 
than of village Kondari. A _ resolution 
was made by the Gram Panchayat of vil- 
lage Kondari and Village Kondri Maiira 
Wakan whereby it was resolved that on 
account of floods in the vear 1961. some 
houses in the village were inundated and. 
therefore. it was necessary to acauire an 
area of 5 acres from ‘FE’ class land. In 
pursuance of this resolution. the afore- 
Said notification under Section 4 was 
issued. The petitioner was given a notice 
of this acquisition and she filed obiections 
challenging the proposed acauisition. The 
grounds taken up to contest the accuisi- 
tion were mainly that there was other ‘EK’ 
class land available to the extent of ebout 
800 acres and it was not necessary to ac- 
quire the land of the petitioner. The other 
obiection was that the land belonging to 
the petitioner was not suitable for the 
purposes of extension of the gaothan as 
a nalla was flowing from the northern 
side of the petitioner’s land. The peti- 
tioner also contended that the Gram Pan- 
chavat had proposed the acauisition of 
another land bearing S. No. 36. vrhich 
showed that the petitioner’s land was not 
suitable for the purposes of acauisition. 
When the petitioner filed the obiertion. 
the petitioner was represented throuch an 
advocate. On behalf of the petitioner 
three witnesses were examined in sup- 
port of her objection. On January 21. 
1969. the L.A. O./S. D. O.. made an order 


that a spot inspection will be mad2 on- 
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February 5. 1969. The land was in fact 
inspected on February i. 1969 when the 
brother of the petitiorer was present. 
After this spot inspection. the L. A. O./ 
e. D.O. made an order that the case be 
reported to the Commissioner. Nagpur 
Division, Subsequently the notification 
under Section 6 came tc be issued. After 
the notification under Section 6 was 
issued. the petitioner h-s challenged this 
rotification. 


2. Mr. Chandur=ar. the learned 
acvocate for the petitioner. has canvassed 
that the notification uncer Section 4 suf- 
fers from vagueness. Mr. Chandurkar 
kas invited our attentic to the Schedule 
ettached to this notificetion. He submits 
that in the Schedule. -he description of 
the land proposed to bte acauired has not 
been given. It is his contention that all 
that the Schedule savs 5 that an approxi- 
mate area of 3 acres 1. gunthas from S. 
No. 13 was proposed to be acauired. Re- 
lying on this description. Mr. Chandurkar 
argues that as the notit:cation under Sec- 
tion 4 fails to properl- specify and des- 
cribe the exact propery which was pro~ 
aosed to be acauirecé. the notification 
ander Section 4 suffers from vagueness. 
It is not possible fer us to accept this 
zontention of Mr. Chendurkar. In the 
notification issued und-r Section 4. there 
is a Clear mention. that a plan of the lands 
proposed to be acauirec- was available for 
Inspection at the cffice of the Land Ac- 
aquisition Officer. A portion of the land! 
which was proposed te be acquired was 
clearly delineated in chis plan and the 
petitioner was given a full opportunity to: 
find out as to which portion of S. No. 13. 
was notified for acquisition. Even if the! 
notification under Sect-on 4 does not give. 
the description of the :rea of 3 acres and’ 
11 gunthas. in view of “he plan which was) 
made available as for inspection. we feel| 
that the land was praperly specified and 
identified. As such itis not possible for 
us to accept this submission of Mr. Chan- 
durkar that the notiffation under Sec- 
tion 4 was vague. . 


3. Mr. ChandurEar has then argued 
that the land which was sought to be ac- 
aquired was not the b-st suited land for 

e purposes of extens-on of Gaothan. He 
submits that when ths Gram Panchavat 
made by resolution. if resolved that an- 
other land bearing S. No. 36 should be 
acauired. It is not zossible to accent 
even this submission. cf Mr. Chandurkar. 
It may be that the Gram Panchavat had 
resolved that S. No. 36 should be ac- 
aquired. But the ultimate enauirv with 
regard to the propose] acauisition is t 
be made bv the Stats Government. It 
may be that the acavisition proceedings 
were initiated on acecunt of the resolu- 
tion of the Gram Panchavat. However: 
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for the purposes of the land acauisition | 


Act. it is for the Government to dezide 
which land is most suited for the acauisi- 
tion and the decision of the State Govern- 
ment in this behalf would be final. The 
State Government in the present case on 
making an enquiry. has found that the 
land of the petitioner was best suited for 
the purposes. of extension of gaothan. We 
cannot, therefore. accept the submission 
of Mr. Chandurkar in this behalf. 


4, Mr. Chandurkar has then can- 
vassed a submission that there was akun- 
dant other land available for the purposes 
of acauisition. He submits that nearlv 
800 acres of ‘E’ class land was availeble 
and the acauisition of the land of the 
petitioner was not. therefore. justified. It 
is not possible for us to agree with this 
contention of: Mr. Chandurkar. In the 
enauirv under Section 5-A the aueszion 
about the availability of the other land 
was taken into account. On this auescion 
the petitioner had led evidence and cm a 
consideration of the evidence it has keen 
found that no other suitable land was 
available, From the return which has keen 
filed on behalf of the respondents.. it ap- 
pears that a spot inspection of the site was 
made by the Land Acquisition Officer and 
the Deputy Engineer also inspected the 
site and submitted a report. The queszion 
as to whether the other land: was availeble 
was aiso considered and it was found that 
it was on a hillv track and. as such. was 
not suited for the purposes of extension 
of the gaothan. Since all the relevant 
factors were taken into account. and the 
obiections in this behalf were properly 
considered under Section 5-A of the Land 
Acquisition Act. we must reject the sub- 
mission of Mr. Chandurkar. 


5. Lastly. Mr. Chandurkar has 
argued that the petitioner was not given 
an opportunity of hearing as is required 
under Section 5-A of the Land Acauisi- 
tion Act. Mr. Chandurkar has particular- 
ly relied on sub-section (2) of Section 5-A. 
which is to this effect: 


*(2) Every obiection under sub-sec- 
tion (i) shall be made to the Collector. or 
to the Land Acquisition Officer. where he 
has published a notification under sub- 
section (1) of Section 4. in writting. end 
the Collector or. as the case mav be che 
Land Acauisition Officer shall vive che 
obiector an opportunity of beine heard 
either in person or by pleader and shall. 
after hearing all such objections and after 
making such further inquirv. if anv. as 
he thinks necessarv. either make.a report 
in respect of the land which has been 
notified under Section 4 of sub-section {i). 
or make different reports in respect of 
different parcels of such land........... rd 
Mr. Chandurkar argues that in the pze- 
-sent case it was necessary to hear the 
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arguments on behalf of the petitioner 
after the evidence was led by the par- 
ties. The grievance of Mr. Chandurkar 
is that aftər the local inspection it was 
necessary for the Land Acauisition Offi- 
cer to personally hear the arguments 
which could be advanced on behalf of the 
petitioner. In this context it hes to be 
stated that no such opportunitv was ever 
asked for on behalf of the petitioner. 
The petitioner was given a due notice of 
the vrorosed Acauisition. The p=titioner 
filed a written statement in support of 
the objection. The petitioner even exa- 
mined three witnesses. After the evidence 
was recorded. the site was inspected and 
at the time of the inspection. the brother! 
of the petitioner was present. On these| 
facts it appears to us that proper opportu- 
nity was given to the petitioner to show 
cause against the proposed acaquis‘tion. In 
the report of the Land Acauisition Offi- 
cer, under Section 5-A. all the points on 
the basis of which the petitioner wanted 
to resist the acauisition. were considered 
and after a consideration of these aspects. 
the notification under Section 6 was 
issued. In the context of those facts. it 
does not appear to us that the petitioner 
Can make any grievance that a proper 
opportunity was not given. Mr. Chandur- 
kar has relied on two unreported decisions 
of this Court. They are in Special Civil 
Avpln. No. 506 of 1968 decided on 22-11- 
1974 (Bom) and in Special Civil Appln. 
No. 216 of 1968 decided on 5-3-1975 (Bom). : 
In these two decisions the facts were 
quite distinct. In those cases the parties 
who objected to the acquisition had not 
led anv evidence. In the case with which 
we are dealing. we find that the peti- 
toner had appeared through an edvocate 
and had examined three witnesses in sup- 
port of her objection. As such. the above 
two decisions are clearly distinguishable. 


6. Mr. Chandurkar hag also relied 
on another unreported decision in Pra- 
dvumna v. State. (1970 Mah LJ Note 25). 
There also it is not clear whether the ob- 
tector had led evidence in the enquiry 
under Section 5-A. As in the present case 
the petitioner | has examined witnesses. 
this dicision will not apply. In the present 
case we are satisfied that due and rea- 
sonable opportunity has been given to 
the petitioner to show cause against the 
acquisition and he was properly heard as 
required under Sec. 5-A (2) of the Land 
Acauisition Act. The proceedings. there- 
fore. do not suffer from anv infirmity. 


T. _ There is no illegalitv in the 
acquisition and we do not see any reason 
to interfere in this case. 


8. In the result. the petition is 
dismissed. The rule is discharged. How- 
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ever, -in the -Circumstences of the case, 
there will be no. order as to costs: 
Rule discherged. 
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'Watsalabai and others. Appellants v. 
Babutai and others. Respondents. 


Mise. Civil Appin. No..12 of 1972. D/- 
1 '7-4-1975,* 


(A) Constitution ef India, Art. 133 (1) 
(as amended in 1972) — Constitution 
(Thirtieth Amendment) Act (1972), S. 3 
(3) — Leave to anpeal to Supreme Court 
—— Decree of trie] Court reversed in ap- 
peal — Claim involved was more than 
twenty thousand rupees — Application 
under Article 133 (1) (a) filed before the 
amendment — Application placed for con- 
sideration before High (Court after the 
amendment — Effect of amendment — In 
view ef Section 2 (2) ef Amendment Act 
no right of appeal is now available on ac- 
count of the existence of the claim of 
more than twenty thousand runees — 
re application held Hable to be seteetr 


+ 


. On the date when the application for 
leave to appeal to Supreme Court was 
filed. the law relating to an appeal to the 
Supreme Court was governed by Art. 133 
and under the olé provisions of Art: 133 
(1) an automatic risht of appeal was 
available in a -case where the subiect- 
matter of the dispute was over twenty 
thousand rupees and where the High 
Court had varied the decree pass2d bv 
the trial Court. But after the Constitu- 
tion (Thirtieth Amendment) Act. 1972. 
there is no right of appeal on account of 
- the claim in a litigation which is worth 
more than twentv thousand rupees. The 
right of appeal is now available only if 
the High Court certifies that the case in- 
volves a substantial auestion of law of 
general importance which.,in the opinion 
of the High Court needs to be decided bv 
the Supreme Court. That is the only test 
on the basis of which a right of apveai 
is now available under Article 133 (+). and 
in view of the clear provisions of sub-sec- 
tion (2) of Section 3 of the Amendment 
Act it is clear that hereafter no appeal 
is permissible on account of the fact that 
it invoives merely a monetary - claim 

worth more than Rs. 20.000/-. 
(Paras 5. 6. 9) 


*(Praying for leave to Appeal to Supreme 
Court against iudgment passed by 
Chandurkar and Gatne, JJ. in F. A. No. 
52 of 1962. D/- 23-7-1971). 


KS/LS/E136/75/LGC 
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The right of appeal is a substantive 
Tight and normally such a right cannot be 
affected on account of the subsequent 
législation. However. even a right of ar- 
Deal can “be affected or taken away if 
there is an express rcrovision in an am- 
ending statute. The provisions of S. 3 (2) 
of the Constitution f(Thirtieth Amend- 
ment) Act, 1972. clearly show that there 
is an express intention to take awav such 
a right. These provisions clearly lay 
down that no other right of appeal is 
available except as provided by. Section 2 
of the ‘Amendment Act. By these provi- 
sions tbe Legislature has clearly evi- 
denced its intention t> affect the right of 
appeal which would be available in a 
case where the claim involved in the ap- 
peal to the Supreme Court is over twentv 
thousand supe (1073) 75 Pun LR D). 
251. Rel. . (Paras 9.10) ` 

(B). Coniak of India, Art.. 133 (1) 
(as amended by Act of 1972) — Applica- 
tion for leave to appeal to Supreme Court 
— Substantial questien of law of. general 
mportance — Question whether the res- 
pondents are the legitimate sons of the 
appellant is essentially a auestion of fact 


— Application rejected. ` (Para 11) 
Cases Referred: Chronological . Pares 
(1973) 75 Pun LR (Di 251. 10 


S. N. Kherdekar. for Appellants: C. P. 
Kalele, for Respondents.. 


LALIT, J. :— Ore Tan Ingle 
Was possessed of tonsiderable property, 
He filed Special Civil Suit No. 6-A of 1958 
in the Court of the Civil Judge. Senior 
Division. Amravati. ‘This suit was mainly 
for a declaration that the respondents 
Nos. 2 to 5 were nol his legitimate ‘sons. 
He also asked for other consequential re- 
hiefs which would hare flowed from a de- 
claration of illegitimacy. During the 
pendency of this suit. the respondent Nos. 
2 to 5 in their turr filed another suit 
against Wamanrao and others for parti- 
tion. They claimed to be the ‘legitimate 
sons of Wamanrao and claimed that the 
properties involved in that suit were joint 
family properties. Ir the capacity of the 
sons of Wamanrao they claimed shares. in 
the joint family vrorerties. In their suit 
their allegation was that there: were a 
number of alienatiors made by Waman- 
Tao to various defencéants which were not 
supported by legal necessity: Some of 
the transactions were also challenged as 
being not supported bv anv consideration. 
These suits were disrosed of by the Civil 
Judge. Senior Division. Amravati by a 
common judgment. Special Crvil Suit No. 


* 6-A: of 1958 which was filed by Waman- 


Tao wes decreed. whereas Special Civil 
Suit No 11 of 1960 which was filed by the 
respondents Nos. 2 to 5 came to be dis- 
missed. The tommen finding in these 


. fwo suits wes the respondents Nos. 2 to 5 


1976 . 


were not the legitimate sons of Waman- 
Tao. and consequent on this finding it was 
held in Special Civil Suit No. 6-A of .958 
that Wamanrao was entitled to a decla- 
ration praved for by him in that suit. The 
suit for partition bv the respondents Nos. 
2 to 5 came to be dismissed. as it was fcund 
that they had no title to the joint familv 
properties on account of the finding of 
legitimacy going against them. 


2. Against these decrees two irst 
appeals were filed in this Court. Eirst 
Appeal No. 52 of 1962 was filed against 
the decree in Special Civil Suit No. 5-A 
of 1958 whereas First Appeal No. € of 
1964 was directed against the decisior in 
Special Civil Suit No. 11 of 1960. These 
two appeals came up for hearing before 
a Bench of this Court and were dispcsed 
of on 23-7-1971. It was found by the 
Division Bench of this Court that the tes- 
pondents Nos. 2 to 5 were the legitimate 
sons of Wamanrao. On account of this 
finding. Special Civil Suit No. 6-A of 1958 
which was filed by Wamanrao came to 
be dismissed and the appeal filed in fhat 
behalf ie. First Appeal No. 52 of 1962 
was allowed. Conseauent upon the find- 
ing about legitimacy the Division Beich 
felt that it was necessary to decide the 
other issues involved in Special Civil Suit 
No. 11 of 1960. The Division Berich. there- 
fore. made an order of remand. In that 
suit. the Division Bench set aside the 
finding on issues Nos. 5 and 6 which were 
framed in the trial Court and held that 
the properties involved in that suit were 
joint family properties. It also felt that 
it was necessary to record findings with 
regard to some of the transactions made 
in favour of the defendants Nos. 7. 8 9: 22 
and 23 in Special Civil Suit No. 11 of 
1960. It. therefore. remanded the matter 
to the trial Court for a decision in res- 
pect of those transfers. 


3. After the matter was remanded 
to the trial Court. the transaction of «he 
defendant: No. 22. was not challenged. The. 
learned trial Judge framed two issues end 
those issues were: 

(1) Whether the defendants Nos. 7. 
8. 9 and 23 prove that the transfers in 
favour of the defendants Nos. 7. 8. > end 
23 were for legal necessity ? 
(2) Whether the plaintiffs prove that 

the transfers in favour: of the defendants 

Nos. 7. 8. 9 and 23 were without conside- 
ration ?” ae , ~ 
On account of those two issues there yas 
a further trial in the Court of the Civil 
Judge. Senior Division.- Amravati. and 
ultimately on 30-4-1973 findings were re- 
corded by him against the defendamsts 
Nos. 7. 8. 9 and 23. These findines were 
certified to this Court and the Division 
Bench bv its. iudgment dated 18th/2¢th 
September 1974. confirmed those- findinss:: 
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and accordingly passed-a decree in con- 
sonance with the previous iudgment of 
the High Court and the findings record- 
ed after the remand. 


4, Misc, Civil Appin. No. 12 of 
1972 is an application asking for a certifi- 
cate for leave to anneal to the Sunreme 
Court against the judgment in First Ap- 
peal No. 52 of 1962. This application was. 
filed on 18-9-1971. Rule was issued on 
this application and the respondents to 
that application have filed their replies. 
Even before the findings were given in 
First Appeal No. 6 of 1964. anoth2r leave 
application was filed with a praver for a 
certificate of fitness for appeal to the Su- 
preme Court and that application was 
Mise. Civil Application No. 13 of 1972. 
An application for amendment has now 
been made and that application for am- 
endment is placed for hearing along with 
the two other applications. We allow the 
applications for amendment and thereby 
Misc. Civil Application No. 13 of 1972 
will stand amended. Mise. Civil Appli- 
cation: No. 12 of 1972 is for final hearing 
for consideration of the question as to 
whether a certificate should be granted 
under Article 133 (1) of the Constitution. 
Mise. Civil Application No. 13 of 1972 is 
only for admission whether rule in that 
application should be given or not. Since 

e quesons involved in those two ap- 
plications are of a common nature we 
propose to dispose of both the applica- 
tions by a common order. 

5. Both these applications were 
filed on 18-9-1971. In these applications 

€ averment is that the decrees passed 
bv the trial Court have been reversed and 
the claim involved in both these applica- 
tionsismore than twenty thousand: rupees. 
It was. therefore. Praved: that certificates 
of fitness could be issued under Art. 133 
(1) (a) of the Constitution of India. as it 
stood before 27~2-1973. Now. it is true 
that these applications were made before 
the passing of the Constitution (Thirtieth 
Amendment) Act, 1972. On the date when 
these applications were filed. the law re- 
lating to an appeal to the Supreme Court 
In civil matiers was governed by Art. 133 
of the Constitution. and under Art. 133 (1) 


(a) there was a right „Ï 
E r oË appeal in a case 


"the amount or value of the subiect- 
matter of the dispute in:the Court of first. 
instance and still in dispute on appeal was 


and is. not less than twenty thousand 
rupees.” 


It is not disouted that the claim involved 


in the case in the trial- Court was above 
twenty thousand rupees. That was the 
claim in the appeal also. and if a certifi- 
cate were to be given before the Consti- 
tution. (Thirtieth . Amendment) Act. 1972 


was passed the claim in the appeal to tha 
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Supreme Court would have been over 
rupees twenty thousand. The judgment 
of the trial Court was varied and: as such 
there was a iudgment of reversal and on 
that ground under the old Article 133 (1) 
(a) there was clearly a right of appeal 
. available to the applicants. 


6.- However. the situation was 
‘changed on account of the vassing of the 
Constitution (Thirtieth Amendment) Act. 
1972. This amendment came into force 
on 27-2-1973. Section 2 of this Amend- 
-ment Act provides for the substitution of 
the old Article 133 (1) of the Constitution 
and on account of this substitution. Arti- 
cle 133 (1) now reads: : 


“An appeal shall lie to the Supreme 
‘Court from anv judgement. decree or final 
order in a civil proceeding of a High Court 
in the territory of India if the High Court 
certifies— 

fa) that the case involves a substan- 
tial auestion of law of general importance, 
end 

(b) that in the opinion of the High 
Court the said auestion needs to be de- 
cided by the Supreme Court.” 
It is. therefore, clear that after the am- 
endment. there is a right of appeal onlv 
when the High Court certifies. that the 
case involves a substantial auestion of law 
of general importance and that question 
in the opinion of the High Court Is such 
as needs to be decided by the Supreme 
Court. It is clear that after 27-2-1973 
there is no right of appeal on account of 
the fact that the subiect-matter of the 
dispute is worth more than twenty thou- 
sand rupees. That risht of appeal flow- 
ing on account of the claim being over 
twenty thousand rupees is no more avail- 
able after the amendment of Art. 133 (1). 
On account of the substitution of Art. 133 
(1) it is not possible for the High Court 
to give a certificate that the proposed 
appeal to the Supreme Court involves 2 
claim of more than twenty thousand 
rupees. It must. therefore. follow that 
after the Constitution (Thirtieth Amend- 
ment) Act. 1972. there is no right of ap- 
peal on account of the claim in a litiga- 
tion which is worth more than twenty 
thousand rupees. 


7. However. Mr. S. N. Kherdekar. 
learned advocate for the applicants. argues 
that in the present case the appeal was 
decided by the High Court before the 
Constitution (Thirtieth Amendment) Act. 
1972. was passed. He also submits that 
the application for leave to appeal was 
filed on 18-9-1972 and that application is 
still pending. He submits that since the 
application was made before the Constitu- 
tion (Thirtieth Amendment) Act. 1972. 
was passed. the law which will be applic- 
able to the present case will be the old 
Article 133 (1). He submits that under 


"a t 
-a 
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the old provisions of Article 133(1) an 
automatic right of arneal was available 
in a case where the subject-matter of 
the dispute was over twenty thousand: 
rupees and where the High Court had 
varied the decree passed bv the trial 
Court. Mr. Kherdeker submits that in 
both these applications the decrees were 
reversed. and since tre claim is of more 
than twenty thousand rupees. the require- 
ments of the old Article 133 (1) are satis- 
fied and as such it is obligatory on us to 
issue a certificate of fimess. It is not pos- 
sible for us to accept this submission of 
Mr. Kherdekar. Thorgh both these. ap- 
plications for leave tc appeal to the Su- 
preme Court were filet before Art. 133 (1) 
of the Constitution was amended. it has 
to be noted that no  zertificate has been 
issued under Article 133(1) before the 
Constitution (Thirtisth Amendment) Act. 
1972 was passed. Today in fact these 
applications are placec before us for con- 
sideration of the question as to whether 
a certificate should be given or not. Sec- 
tion 3(1) of the Constitution (Thirtieth 
provides: 

“Nothing in this Act shall affect— 

(a) anv appeal under sub-clause (a) 
or sub-clause (bi oz sub-clause (c) of 
clause (1) of Article _33 of the Constitu- 
tion which immediately before the com- 
mencement of this Act was pending be- 
fore the Supreme Court: or 


(b) anv appeal preferred on or after 
the commencement of this Act against anv 
judgment. decree or final order in a civil 
proceeding of a Hizh Court by virtue cf 
a certificate given by the High Court be- 
fore the commencement of this Act under 
sub-clause (a) or suk~clause (b) or sub- 
clause (c) of clause (l1) of Article 133: 
and every such apneel may be heard and 
disposed of or. as the case mav be. enter- 
tained. heard and dis>vosed of by the Su- 
preme Court as if this Act had not been 
passed.” 

This section shows chat the application 
of the Amendment A-t is excluded in two 
cases. namely. (i) a case where an appeal 
is already. pending under Article 133 (1) 
when the Amendment Act came into 
force: or (ii) where a certificate of fitness 
is already given under Article 133 (1) be- 
fore the Amendment Act but an. appeal 
is filed after that Act comes into force. It- 
is onlv in these two eventualities that the 
application of the Amendment Act is ex- 
cluded. and it is provided that a pending 
appeal can be disvosed of or an appeal 


can be filed on the strength of a certifi- 


cate alreadv issued as if the Amendment 
Act had not been wassed. It must he 
stated that in the twc: matters with which .. 
we have to deal rone of these facts exists. 

8. Whether thare is still a right of 
appeal can also be gathered from- the 
effect of sub-s. (2) of 5. 3 of the Constitu- 
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tion (Thirtieth Amendment) Act. 1972. 
This sub-section provides: 


“Subiect to the provisions of suk-sec- 
tion (1). no appeal shall lie to the Su- 
preme Court under clause (1) of Art. 133 
of the Constitution from anv judgment, 
decree or final order arising out of e suit 
or other civil proceeding which was in- 
stituted or commenced in any Cour: be- 
fore the commencement of this Act un- 
Jess such appeal satisfies the provisions 
of that clause as amended bv this Act.” 
The effect of sub-section (2) of Section 3. 
in our opinion is clear and explicit. It 
provides that after the commencement of 
the Constitution (Thirtieth Amendment) 
Act. 1972. no appeal shall lie to the Su- 
preme Court under Article 133 (1) oł the 
Constitution unless such appeal satisfies 
the provision of clause (1) of Article 133 
as amended by the Amendment Aci. A 
reading of this sub-section clearly snows 
that the only appeal which is permis- 
sible to be filed hereafter is one which 
satisfies the provisions of Article 133 (1) 
of the Constitution as it stands amended 
after 27-2-1973. There is no other appeal 
available under Article 133 (1) after the 
amendment Act which came into force on 
27-2-1972. Article 133 (1) as now amend- 
ed does not provide for a right of appeal 
in a case where the claim involved ir. the 
appeal to the Supreme Court is over 
Rs. 20.000/-. The right of appeal is now 
available only if the High Court certifies 
that the case involves a substantial cues- 
tion of law of general importance waich. 
in the opinion of the High Court needs to 
be decided by the Supreme Court. That 
is the only test on the basis of which a 
right of appeal is now available under 
Article 133 (1). and in view of the clear 
provisions of sub-section (2) of Section 3 
of the Amendment Act it is clear tọ us 
that hereafter no anneal is permissible on 
account of the fact that it involves mere- 
lv a monetary claim worth more than 
Rs. 20.000/-. 

~ 9 Mr. Kherdekar. however. arzues 
that the right of anneal exists to the 
petitioner on account of the fact that the 
application for leave to appeal was filed 
even before the Amendment Act came 
into force. He submits that the riskt of 
appeal is a substantive right and such a 
right cannot: be affected on account of the 
Subsequent legislation. Normally this 
would be the position. However even a 
right of appeal can be affected or taken 
awav if there is an express provision in 
an amending statute: The provisions of 


Section 3 (2) of the Constitution (Thirtieth | 


Amendment) Act. 1972. clearly show that 
there is an express intention to take awav 
such: a right. These provisions clearly 
lay down that no other right of appeal is 
available except as provided bv Section 2 
of the-Amendment Act. Bv these provi- 
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sions the Legislature has clearly eviden- 
ced its intention to affect the right to ap- 
peal which would be available in a case 
where the claim involved in the appeal 
to the Supreme Court is over twenty 
thousand rupees. We must reiect this 
submission. 


10. The view which we have taken 
is supported by a decision of the Division 
Bench of the Delhi High Court which is 
reported in Smt. Abnash Kaur v. Lord 
Krishna Sugar Mills Ltd.. ((1975) 75 Pun 
LR (D) 251). There also the Delhi High 
Court has held that sub-section (2) of Sec- 
tion 3 of the Amendment ‘Act creates an 
absolute bar to an appeal to the Supreme 
Court unless the appeal satisfies the pro- 
visions of clause (1) of Article 133 of the 
Constitution as amended by the Amend- 
ment Act. Since we hold that there is 
no right of appeal now available on ac- 
count of the existence of the claim of 
more than twenty thousand rupees. these 
two applications will have to be rejected. 


aL Mr. Kherdekar alternatively 
tried to submit that the case involves a 
substantial question of law and there- 
fore, we should grant a certificate even 
under the amended Article 133 (1). He 
submits that the case involved a substan- 
tial question of general importance which 
needs to be decided by the Supreme 
Court. It is not possible for us to accept 
this submission. The. question whether 
the respondents Nos. 2 to 5 are the legiti- 
mate sons of Wamanrao is essentially a. 
question of fact. It mav be that while 
dealing with the question the Court was 
required to consider the provision of Sec- 
tion 112 of the Evidence Act. Even there 
Whether at the relevant time there was 
access or not is a auestion of fact. It is. 
therefore. not possible to accede to the 
request of Mr. Kherdekar on this alterna- 
tive ground. 


— 12, ; The result is that the rule in 
Misc. Civil Application No. 12 of 1972 will 
be discharged. However. in the- circum- 
Stances of the case there will be no order 
as to costs. in that case. So far as Misc. 
Civil Application No. 13 of 1972 is con- 
cerned, it is rejected. 

Application dismissed. 


Laxman 
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(A) T. P. Act (1882). S. 76.. Cls. . (a) 
and (e) —- Mortgage with possession of 
agricultural land in Vidarbha Region — 
Tenancy legislation to grant greater pro- 
tection (including proprietorship) to Jes- 
sees of agricultural lands on the anvil, at 
the time of mortgage — Mortgagee as per 
deed, required to cultivate land himself 
ang appropriate crops towards interest — 
Provision for redemption of property on 
tender of principal — Mortgagee leasing 
out property instead of cultivating it him- 
self — Rights of lessee — Lease held not 
prudent act of management on part of 
mortgagee within.S. 76 (a) but destructive 
of rights of mortgagor — Lessee held not 
deemed tenant and entitled to statutory 
ownership under tenancy legislation — 
(Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act (99 of 1958). S. 6). 


The petitioner mortgaged his avricul- 
tural land in Vidarbha Region on 24-9- 
1957. at a time when the tenancy legisla- 
tion granting greater protection and even 
proprietorship to lessees of such land was 
being contemplated. According to the 
terms of the mortgage. the mortgagee was 
to be placed in possession for 3 vears. viz: 
1958-1961. and was to appropriate the 
-crops towards interest. He was not to 
pav any rent or premium’ fill the amount 
advanced was repaid, The amount ad- 
vanced was to carry interest. The mort- 
gagee after appropriating the crons for 
. 3 years. was to accept the principal amount 
if tendered. A period of 5 vears was 
available to the mortgagors fo pav back 
the amount after the expiry of 3 vears. 
Then there was:a term regarding fore- 
closure. The mortgagee after taking pos- 
session. instead of cultivating it himself. 
purported to induct the respondent on the 
mortgaged land as a tenant. The tenancy 
authorities held that the respondent 
would be ‘deemed tenant’ under S. 6 of the 
Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act. 1958. and was 
therefore entitled to statutory ownership. 
The petitioner challenged those orders: 
Held. that the mortgage deed was 
explicit and clear in that the mortgagee 
was bound to cultivate the mortgaged land 
himself and take the produce in conside- 
ration stated in the deed. and not to let 
it out to others. According to the inten- 
tion of the mortgage deed. the mortgagee 
was to eniov the property so that it would 
be always available for reverting back in 
real possession to the mortgagor upon re- 
demption of the debt. It.followed that 


mortgagee was bound bv all eauitable 
considerations. not to create situation that -. . 
would. make it impossible for mortgagor . 
Those express terms and - 


.to resume it. 
obligations (under which possession was 
handed over in purely a fiduciary. cana- 
citv) were significant because of the 
tenancy law contemplated to be passed. 
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at the time of the martgage. Bv thosa 
zerms it would be impli2d that leases that 
take awav the right to repossess the pro- 
derty or destroy the ownership or trans- 
fer it could not be incended as permis- 
sive bv the parties to she deed. - 
' (Paras 8. 9) 
Unless a deed expressly permits, 
particularly in view of the proposed pros 


Visions of the land legislations on the 


anvil which protect tenancies for a longer 
period and which confe- statutory owner- 
Ship on the tenants of agricultural lands, 
it-would not be reasorable to implv au~ 
thority to lease agricuBtural land: in fev« 
Our of mortgagee in  ossession. 
(Para 17) 
As the mortgagee -yas not authorised 
nor was entitled to incuct respondent on 
the land. respondent's tossession would be 
unauthorised and woud not be that of 
“deemed tenant”, so as to entitle him to 
Proprietorship under tke ‘tenancv. legisla- 
tion. AIR 1964 SC-1320 Disting: AIR 1952 
SC 205: AIR 1963 SC 45: AIR 1956 SC: 305: 


AIR 1958 SC 183: AIR 1958 Bom 53: AIR. . 


1966 SC 1721: AIR 197% SC 637. Ref. 

. = {Para 18) 
Cases: Referred: Chronological Paras 
AIR 1972 SC 637 = (1973) 3.SCR 198 - 96° 
AIR 19f§ SC 1721 = (2968) 3 SCR 678 


-2 22, 24 
AJB 1964 SC 1320 = 1962 Nag LJ 682 . 


2.3. 4. 19. 2 

AIR 1963 Bom 42 = 64Bom LR ss4 C 
21. 

AIR 1958 SC 183 = 1958 SCR 986 i 

i 22.. 23. 25 

AIR 1958 Bom 53 = (1£57) 59 Bom LR 684 

| | 

AIR 1956 SC 305 = 1956 SCR 1 29, 
AIR 1952 SC 205 = 152 SCR 775 

21. 22. 24. 25 


= S. A. Jaiswal. for Petitioner: B. P, 
Jaiswal and A. M. Banat, for Respondents 
(Nos. 1. 2). be 

ORDER :— The petitioner Naravansa 
is the owner of a small field Survey 
Ne. 112. area 7-Acres 34 Gunthas. of 
mouza Tondgaon. By a deed of mort- 
gage. (hereinafter caled the deed). of 
September 24..1957.. he purported to take 
a debt of Rs. 2.500/- tor himself and his 
sons Shankarrao and Disrai. who was a 
minor, and.under the terms. set out. in 
that document handec'- over the posses 
sion of the said field to-the mortgagee 
Rambhau s/o Babuii Korde now repre- 
sented by respondent No. 2 Pandurang, 


-his son, ` 


2. . With regard to this property. 
certain facts are not in disputes. The 
mortgagee who took rossession purported, 
to induct respondent No. 1 L 


1958-59.: The deed of mortgage is a“writ« 
ten deed and ‘was duly- executed on: Seps 


to No. 1 Laxman on ~ 
‘this land as a tenant since after ‘the vear 
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tember 24, 1957. Name of Laxmar hav- 
ing appeared in the crop-statements. suo 
motu proceedings were initiated under 
the provisions of the Bombav Tenancy 
and Agricultural Lands (Vidarbha Rezion) 
Act. 1958 (hereafter also called the 1958 
Act) to find out whether the statutory 
ownership could be conferred on Lax=nan. 
The tenancy authorities relving on the 
decision of the Supreme Court rencered 
in the case of Dahva Lala v. Rasul Moko- 
med, 1962 Nase LJ 682 = (AIR 1864 SC 
1320) have concluded the matter against 
the present petitioner holding that Lax- 
man would be the deemed tenant under 
Section 6 of the 1958 Act and therefore. 
entitled to statutory ownership. These 
orders are challenged bv the present beti- 
tion. 

3. The submissions of the beti- 
Honer are that under the terms of the 
deed under which possession of agricul- 
tural. land was parted. there was express 
intention disclosed that mortgagee was 
not to part with the possession and was 
required to take the crops himself and 
was bound to appropriate the same ter a 
period of three years and thereafter sgain 
for a period of two vears against the loan 
‘advances and was further bound to re- 
Celiver the possession to the mortgagor 
on redemption. It is urged that the terms 
of the deed have to be understood in the 
light of the law that governs the relation- 
ghip of mortgagor and mortgagee as well 
as the implicit consequences available 
under the provisions of env other law 
regarding the tenancies of agricultural 
lands. It was contended that the pro- 
perty being located in Berar. the relevant 
law regarding the leases would be inilial- 
ly the Berar Regulation of Agricultural 
Leases Act. 1951 followed bv the Ordin- 
ance IV of 1957 which was made applicable 
on Sept. 21. 1957 and thereafter bv the 
relevant provisions of the Bombay Ten- 
anevy and Agricultural Lands Act. 1958 
which became the law on 31-12-1958. It 
was pointed out that by the scheme of 
these Acts it should be implied as a term 
of mortgage bond that the property shall 
not be dealt with bv the mortgagee in 
possession in a manner which will make 
it impossible for the mortgagor to resume 
its possession. after the redemption of the 
debt due under the deed. So construed. 
and on the plain wording of the bong. ‘tis 
contended that the mortgagee was prohi- 
bited either expressly or impliedly from 
dealing with the property which will des- 
trov the ownership right or. at anv rate. 
risht to repossess the property upon Te- 
Gdemption and Laxman who was inducted 
in spite of such prohibition would be a 
mere trespasser aua the mortgagor. He 
could not. therefore. be said to be lavy- 
fully cultivating the land nor would be a 
Jawiul “deemed tenant” as contempleted 
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by Dahva Lala’s case AIR 1964 SC 1320 
decided by the Supreme Court. Reliance 
was also placed on the provisions of Sec- 
tion 76 (a) and Section 76 (e) of the T. P. 
Act. in support of these submissions. | 


4. As against this. both for the 
mortgagee and the person inducted by 
him. the learned counsel appearing took 
a stand that Dahva Lala’s case AIR 1964. 
SC 1320 decided by the Supreme Court 
applied to the facts and circumstances of 
the present case too and hence Laxman 
was a “deemed tenant” and he would now 
be the owner under the Act. It was fur- 
ther contended that the construction of 
the deed would not show that it was im- 
permissible for the mortgagee to let the 
land because that would be the adiunct 
or an incident of the right of a mortgagee 
m possession to eniov the property bv 
letting out the same under valid leases. 
If the activity was permissible. then Lax- 
man would be cultivating the land law- 
fully and. therefore. a “deemed tenant”. 
t was contended that the Legislation of 
the present kind regulating the relations 
or agricultural leases should be benef- 
cially construed so as to confer the larger 
rights on the tenants. So construed. it is 
implicit that the provisions of Section 76 
fa) or Section 76(e) of the T. P Act 
would not be a bar at all to the mortga- 
Zee to Place Laxman in possession. The 
State of Law relied upon for the peti- 
tioner according to the respondents was 
of little assistance because here is a 
mortgagor who with open eves hands over 
the Bossesslon of such land for the enjoy- 
ment of the other and in such arrange- 
ment, it is contended. it is implicit that 


the lease of the agricultural lend was 
permissive mode of enjovment. There is 


no reason either in principle or policy. 
according to these submissions to read a 
prohibition by implication. Logically. the 
submission proceeds that once it is DOS- 
sible to construe the deed eyen taking 
into account the land legislation. the acti- 
vitv of letting out of land by mortgagee 
In possession would be a lawful activity 
and Laxman would be in lawful] POSSES- 
sion of she land and as such. a deemed 
tenant. It would not be. the leamed 
counsel submits an imprudent act on the 
Dart of the mortgagee to let the land to 
others and to get satisfied his pecuniary 
interests arising under the mortgage. It 
will also not be a case of destruction of 
the prorerty in the possession of the 
mortgagee. If the Legislature thought 
that the persons lawfully on the land 
should be benefited. then it is not the 
function of the Court to interpret the 
provisions of the law which will take 
awav the benefit conferred on the tenants. 


8. Before considering ‘the deci- 
Sions on which respective parties had laid 
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much stress. it is to be observed that from 
the initial stage of litigation. for the pre- 
sent petitioner. the plea was raised that 
Laxman could not be deemed to be the 
tenant as the alleged lease was not at all 
legal. Laxman was examined as his own 
witness. He stated that he had not taken 
this field.from Naravansa and that it was 
Rambhau who handed over possession to 
‘him in the vear 1958-59. He also admit- 
ted that the present petitioner Naravansa 
had three sons. He admitted that he is 
not claiming any lease from Naravansa 
the present petitioner. He admitted that 
there had been a document of mortgage 
duly registered and he was present at that 
time: indeed he had withnessed it. He 
tried to denv the condition of the mort- 
gape which was put to him to the effect 
that Rambhau was to cultivate the field 


for five vears and was to return back the, 


field to the owner after that period. He 
stated that under the mortgage it was 
agreed that till the monies were paid 
back. the cultivation should be of the 
mortgagee. ` 


6. This amplv establishes that 
Laxman was fullv aware of the mortgage 
and purported to enter upon possession 
only through the mortgagee. The deed 
is dulv registered and there is nothing to 
doubt about the terms under which the 
possession was handed over for a consi- 
deration of a loan of Rs. 2.500/- paid by 
the mortgagee. The mortgagors are 
Naravansa and his two sons out of whom 
one is a minor. Some of the terms of this 
deed which has been obviously executed 
_after Ordinance No. IV of 1957 became 
applicable, are to the following effect. The 
mortgagors have placed the mortgagee in 
possession in the consideration described 
in the deed being Rs. 2.500/-. The pos- 
session to be taken after the standing 
crops were taken out on 31-1-1958. The 
mortgagee in consideration of the amount 
paid was to remain in possession for the 
vears 1958-59. 1959-60 and 1960-61. In 
these vears. mortgagee was to take the 
crops and appropriate the same towards 
interest. Mortgagee will not be bound_to 
pav anv rent or premium till the amount 
advanced was repaid and the amount ad- 
vanced will carrv interest thereon. (Em- 
phasis provided) 

T. Then follow the recital regard- 
ing- the usual term that the principal 
advanced when tendered. the mortgagee 


was bound to accept. After this there are 
the recitals to the effect that the mort- 


Yagee after appropriating the crops for. 
these three vears would accept the prin- ` 


cipal amount if tendered under the terms 
of the mortgage. He was not bound to 
accept the principal amount prior to the 
period of . three vears. The mortgage 
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period is indicated and that is of three 
years. In case. if the principal amount 
is not paid at the end of these three vears. 
the deed provides. that “hereafter a period 
of five vears would be available to the 
mortgagors to pay bac the amount and 
according to law the mortgagee would 
continue to remain in Possession. Then 
there is a term regarding the foreclosure. 


8. The above are the virtual re-. 
productions of the term= between the par- 
ties as contained in the deed itself. First- 
ly. that shows that the mortgagee who 
was placed in possession was enabled to 
appropriate the crops fer the stated agri- 
cultural years of 195€-59. 1959-60 and 
1960-61. Every care was taken therefore 
to express the intention that indicates that 
the mortgagee would cultivate the field 
and appropriate the product thereof to- 
wards the satisfaction of the liabilities 
under the mortgage. That itself postu- 
lates —- and this is an -mportant term — 


that the possession wil. be a cultivating 
possession of the mortgagee under the 
deed. In other words. fhe deed béing ex- 
press. unambiguous. czar. the intention 
is that the mortgagee in possession will 
not part the same in anv other right be-i. 
cause he is obliged tc appropriate the 
crops and the produce cf the land towards 
the mortgage liabilities That obviously 
cannot be done witho_t cultivating vos- 
session remainine with mortgagee. What 
mortgagors had done was to give up their 
right to take the crops for a stated period 
and instead had conferred that right in 
favour of the mortgagee to take the crops 
in lieu of. as stated earlier. the interest. 
bv obliging themselves not to claim any 
rent or profit from th= mortgagee. This 
paramount device thus jis a limited trans- 
fer of proprietary righ: to eniov and ap- 
propriate the produce =f land the owner- 
Shin of which remainec unaffected in fav- 
our of the mortgagors. 


9, However frazile mav be the 
folds of the facile figevration of the term 
“intention” for the pursose of finding the 
same the language used bv the parties 
onlv affords a firm foundation. The same 
has to be gathered from the terms of the 
document taken as a wnrole. Unless there 
are ambiguities. it would be imvermissihle 
to take aid of anv other evidence to find 
out the intentions of the parties. Here 
the deed itself appears to be explicit and 
clear in that the m=rtgagee who was 
enabled to enter in rmossession and was 
permitted to appropriszte the crops was 
bound:to cultivate the land and take the 
produce in consideration stated in the 
deed. This positive imiunction did not 
therefore permit paring awav of. the 
cultivation or possessicn in favour of any 
one else for that wo ld be actins com- 
trary to express obligation annexed: to the 
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at such rate as would bring in the amcunt 
necessary to meet such expenses. Power 
for fixing the rate has ‘been conferred 
upon the State Government which is a 


relevant factor to be taken into account. . 


Jt eliminates the chance of fixing the zate 
arbitrarily. Therefore, Section 2 does not 
suffer from the vice of excessive delega- 
tion of the legislative powers even after 
the schedule fixing the maximum rate of 
toll has been repealed. (Para 26) 


(D) Tolls Act (1851), S. 2 — Levy of 
Toll — Purpose to create a ‘fund’ for con- 
struction, of future bridges in the State — 
Compensatory character of toll, not Fost. 
‘AIR 1962 SC 1406 and AIR 1975 SC 583, 
Rei. on. (Para 30) 


” (E) Tolls Act (1851), S, 2 — Notifica- 
tion under, dated 21-10-1974 levying toll 
with regard to certain bridges at the rate 
of Rs. 3 per every bus loaded or unload- 
ed — Not excessive or arbitrary. (Para 13) 


(Œ) Tolls Act (1851), S. 2 — Notifica- 
tion urder, dated 21-10-1974 levying tolls 
in respect of certain bridges — Signed by 
Deputy Secretary to Government by order 
of Governor and published in Calevtta 
Gazette — Notice in vernacular issued 
in names of collecting officers mention_ng 
date fixed for actual collection of tax — 
Notification not bad, (Para 11) 


Cases Referred: Chronological Pa-as 
AIR 1975 SC 583 = 1975 Tax LR 1361 29 
AIR 1975 SC 1007 = 1975 Tax LR 1523 24 
AIR 1973 SC 1374 = (1973) 3 SCR 943 23 
AIR 1967 SC 1895 = (1967) 3 SCR 557 22 
AIR 1967 All 24 = 1967 All LJ 195 


14, 1 
AIR 1966 Pat 462 = 1967 BLJR 254 4 6 
AIR 1965 SC 1107 = (1965) 2 SCR 477 i 
i 17, 2 
AIR 1962 SC 1406 = (1963) 1 SCR 491 A 
6, 2 

AIR 1958 SC 909 = 1959 SCR 427 19, 21 


In C. R. No. 7105 of 1974: 


” Madan Mohan Saha. for Petitioner; 
Paritosh Mukherjee, for Opposite Parties 
Nos.. 1 and 4. - 


In €C. R. Nos: 7295 (W)-7296 (W) of 1975: 


Arun Prakash Sircar, for Petitioner; 
Paritosh Mukherjee, for Respondent. 


In C. R. No. 3873 (W) of 1975: .. 


Somnath Chatterjee and Samir Ghosh, 
for, Petitioners. 


‘In C. R. No. 8335 (W) of 1974: 
Madan Mohan Mallick, Rabilal Mitra, 

for Petitioner: Dipankar Gupta, Standing 
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S. C. Pal v. State (A. K. 


Mookerji J.) [Prs. 1-2] Cal. 33 


Counsel; G. N. Roy, Maloy Kumar Bose 
and Suprakash Banerjee, for. Respondents 
in C. R. No. 7015 (W) of 1975 and C. R. 
No, 3873 (W) of 1975. 


_ -Paritosh Mukherjee, for Respondents 
in C. R. No, 8335 (W) of 1974, 


ORDER :— The petitioners are the 
members of. the Mindnapore District Bus 
Owners’ Co-ordination Committee, They 
challenge a notification issued by the 
Public Works Department, Government of 
West Bengal dated 21st October, 1974 by 
which the tolls were levied with respect 
to seven bridges mentioned in the sche- 
dule to the said notification. A notice in 
vernacular has also been issued by res- 
pondents Nos. 2 and 3 stating that all 
machine driven vehicles driving. from the 
Deshapran Sashmal Setu near Midnapore 
and Rasulpur Bridge near Contai were 
required to pay bridge. toll according to 
the schedule rates with effect from ist 
December, 1974. The said seven bridges 
differ widely in their size, circumferance 
and engineering skill. The cost of con- 
struction of those ‘bridges or repairs 
thereof also widely varies. The cost of 
construction or repairs of each bridge has 
not been stated in the said notification 
and consequently the rates of toll that 
have been levied. have no correlation to 
the expenses incurred in the construc‘ion 
of each bridge or repairs thereof, It is 
stated by the petitioner in the petition 
that even a bus crosses one of the said 
bridges only once in one trip it would . 
have to pay tolls at the rate of (one up 
and one down) Rs. 6 per day and the 
annual tol would come to Rs. 2,190 which 
is higher than annual road tax which an 
owner is required to pay for one single 
bus. According to the petitioners, the 
impugned notification is ultra vires of 
Section 2 of the Tolls Act as it hes been 
made and published without any refer- 
ence or consideration of the respective 
cost of construction as also the cost of re- 
pairs in respect of the said seven bridges. 
The said notification is also arbitrary and 
the tolls fixed are highly excessive, op- 
pressive, unreasonable and are not based 
on consideration of the aforesaid cost of 
construction and repairs. Furthermore it 
has left the tolls to be levied by an un- 
known authority which is illegal and not 
valid. The petitioners being aggrieved 
moved this Court under Art. 226 of the 
Sr and obtained the present 

ule, 


2. The other rules were also ob- 
tained by the bus owners of Arambagh 
and Birbhum challenging the levy tolls 
with regard to Dwarakeswar, Mayurakshi 
and Ajoy Bridges. It is unnecessary to 
state the facts of each individual case, 
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since common points of law arise in all 
the Writ Petitions. So my order in this 
Rule shall govern all these Writ Petitions. 


3. An affidavit-in-opposition has 
been filed on behalf of the respondents 
and affirmed by Suhrit Kr. Deb. Dy. Sec- 
retary, Public Works Department, 
ernment of West Bengal wherein it is 
stated that the State Government has in- 
sufficient resources in the budget for 
catering to the needs of ever increasing 
public demand for bridging of numerous 
rivers throughout the State. Hence in 
order to mobilise additional resources, toll 
in respect of the seven bridges in ques- 
tion was introduced. The collection of toll 
from the said bridges is to be utilised for 
construction of new bridge in the State 
and the said collections have no relation 
to cost of construction and/or repair of 
the bridges from which the toll revenue 
is earned. In order to mobilise additional 
resources, a revolving fund known as 
“State Bridge Fund” has been created out 
of the revenues from tolls realised from 
some of the existing bridges. The progres- 
sive accumulation in the fund will be uti- 
lised for construction of more and more 
bridges in the State, This has no relation 
to the costs of construction or repairs te 
the respective bridges from whieh toll 
revenues are earned. 


4. Tt is contended by the learned 
counsel, appearing on behalf of the peti- 
tioners that the impugned notification is 

(Contd, on Col, 2). 
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Gov- 


A.I R 


ultra vires Section 2 o7 the Tolls Act, 1851 
as there being no mention of the costs of 
construction or repair of the respective 
bridges and the tol’s imposed upon those 
bridges were not on consideration of the 
seme, toll for all the seven ‘bridges is 
arbitrary, excessive aad not based on or 
related to the costs oz construction of the 
said bridges, In suppert of the conten- 
tions, reliance is placed upon a Bench 
decision of Patna High Court, Maheswari 


Singh v. State of Biher, AIR 1966 Pat 462 


and a single Bench g=cision of Allahabad 
High Court, Mohammad Ibrahim v, State 
of U. P., AIR 1967 AJ 24, 


5. The impugred notification reads 
as follows:— 


No. 6-W (SBF). Eth October 1974.— 
Whereas the bridges named in column (2) 
oi Part I of the schedule below were 
made and are, from time to time repaired 
at the expenses of tne Government of 
West Bengal; 


Now, therefore, in exercise of the 
power conferred by Section 2. of the 
Indian Tolls Act, 1857 (Act 8 of 1851) the 
Governor is pleased Lereby to direct that 
rates of tolls speciñeł in Part II of the 
said schedule shall b= levied on each of 
the aforesaid bridgzs and that the collec- 
tion of tolls in resp2c~ of each such bridge 
shall be placed under the management of 
such: officer as is specified in column (3): 
T pa I of the said schedule against each 

ridge, 


SCHEDULE 
Part-I, 
Serial Name of bridge Collection of tols placed under |. 
No. l : management of | 
1 2 Š x 


4, Mahananda Bridge, Siliguri, dis~ 
trict Darjeeling. 


2 Kaljani Bridge, N E EA dis 
trict Jalpaiguri, 


3. Mayurakshi Bridge, Sainthia, dis- 


trict Birbhum. 

4. Dwarakeswar Bridge, Bankura. 

5, ‘Deshpuran Sashmal Setu (Cose . 
sye Bridge) Midnapore. 

6. Ajoy Bridge, INambazar, District 
Birbhum. . 


Y. Rasulpur Bridge, Bhaitgarh, dis- 
trict Midnapore. 


Executive Engineer (P.W.D.), Darjee~- 
ling Division. 


Executive Engineer (P.W.D.). Alipur« 
Quar Construction Division. 


Executive Engineer (P.W.D.), Bir 
bhum Division. 
Executive Engineer, P. W. (Roads), 


Bankura Construct-on Division. 


Executive Engineer (P, W., D.), Midna~ 


e 


pore Division No. I. 


Executive Engineer, P W. (Roads), 
Birbhum Construczion Division. 


Executive Enginzer, P. W. (Roads), 
Cons:ruction Division 
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Every Car — 


Every bus loaded or unloaced 


ge sof m 


- Every Motor-cycle ae 


das 2 of the Tolls Act reads as fol- 
OWE — 
l “The State Government may cause 
such rates of toll, as it thinks fit, to be 
levied upon any road or bridge which has 
been, or shall hereafter be made, or. ze- 
paired at the expense of the Central or 
any State Government; and may place the 
collection of such tolls under the manage- 
ment of such persons as may appear to 
it proper: and all persons employed in 
the management and collection of s 
tolls shall be liable to the same respon- 
sibilities as would belong to them if em- 
ployed in the collection of the land Te- 
venue,” 


$. In Maheshwari Singh v. State 
of Bihar, AIR 1966 Pat 462, Narasimham, 
C. J. observed that when the Act was 
passed in 1851, it may be reasonably in- 
ferred that the expression “tolls” in the 
Act was intended to convey the same 
meaning as was given to the expression in 
Britain, namely, a levy for the purpose 
of providing funds for the maintenance of 


roads and bridges and repayment of tke 
loan (if eny) taken for their construction. 
Thus by merely using the expressin 
“tolls” and ‘by further saying that tke 
tolls shall be levied on roads and bridges 
made or repaired by the Government, tke 
Legislature in Section 2 of the Act clearly 
laid down for the guidance of the Gov- 
ernment the principle that the rate cf 
levy. should ‘be such as.to meet the cost af 
repair of the roads and bridges and als 
for liquidating actual expenses incurred 
in their construction within a reasonable 
time The quid pro quo element wihicr 
distinguishes -fees from taxes is also im- 
plied in the expression “toll” and though 
it may not be a “fee” as ordinarily under- 
stood it will clearly come within the scope 
of a conm’pensatory tax as pointed out by 
the majority judgment in the well known 
Rajasthan case of the Supreme Court in 
the Automobile Transport (Rajasthani 
Ltd. v. State of Rajasthan, (1963) 1 SCF, 
491 = (AIR 1962 SC 1406). . 

7- Section 2 of the Tolls Act em- 
powers the Government to cause levy of 
tolls upon any road or bridges which has 


S. C. Pal v. State (A. K. Mookerii J.) 

Part-II 

parts) No. Vehicles in respect of which toll is levied, 
2 


' Extra for trailer loaded or unloaded - | bos 


Every lorry loaded or unicaded sae” 
Extra for trailer loaded or unloaded a 
Every temipc loaded or unloaded 


[Prs. 5-11} Cal. 35 


Rates of toll levied, 


ne uw. Re. 0.50 
` By order of the Governor, 
S.K B 


Dy, Secy. to the Govt. of 
West Bengal, 


been made or shall, hereafter be made or 
repaired at the expenses of the Central or 
any State Government, x 

Therefore, in my view, it is not 
necessary for the State Government to 
state in the notification the actuel costs 
of construction or repairs of each of the 
seven bridges mentioned in the said noti- 
fication. Powers to levy tolls can be va- 
lidiy exercised under Section 2, fer the 
purpose of creating “fund” for construc- 
tion of new bridges and roads in future 
and maintenance of the existing roads and 
bridges, 


_ % The Division Bench of the 
Bihar High Court has nowhere laid down 
that withcut mentioning cost of the con- 
struction of a particular bridge no toll 
can be imposed upon that bridge. 

10. It is contended that the im-« 
pugned notification not having named the 
authority which is to impose the toll and 
not specified the date from which the im- 
position is to be effective, is bad and can- 
not be given effect to. 

1L It appears from the impugned 
notification that in exercise of the powers 
conferred by Section 2 of Indien Tolls 
Act, the Governor directed that the rates 
of toll specified in Part II of the schedule 
shall be levied on each of the aforesaiu 
bridges, The said notification was 
signed by the Deputy Secretary te the 
Government of West Bengal by order of 
the Governor. So the authority has been 
clearly stated in the notification. The 
notification was issued on the 8th of 
October, 1974 and it was published in 
the Calcutta Gazette extraordinary 
On 21st of October, 1974. . So the imposi- 
tion of tolls came into force when the 
said notificetion was made viz. on the 8tn 
October, 1974. Under the second part of 
the said notification the collection of 
tolls in respect of each bridge was placed 
under the management of certain officers 
specified in column-3: The particulars 
complied the requirements of the second 
part of Section 2. Obviously. after the 
issuance of the said notification, it would 
take some time to set up the machineries 
for collectirg the tolls, That is why a 
notice in vernacular was issued in names 


36 Cal.  [Prs. 11-20] 


of the collecting officers and ist Decem- 
ber, 1974; was fixed as the date when the 
actual collection of tolls with respect to 
seven bridges were top be made, So, in 
my view, there is no substance in the 
point raised by ‘the petitioner. 


12. It is urged that as the rate. of 
toll is not correlated with the actual ex- 
penses incurred for the construction . or 
repairs of a particular bridge, the levy of 
toll @ Rs. 3/- for every bus loaded or un- 
loaded for each trip is excessive and arbi- 
trary. j 


13. The power to levy toll under 
Section 2 of the Act is not restricted only 
upon the cost of construction or repairs 
of a particular bridge upon which the 
toll is sought to be levied. The imposi- 
tion of toll however, must have a nexus 


either with the expenses already 
incurred or to be incurred for 
the maintenance and construction e 
‘Iroads and birdges in future. In the in- 


stant case it has peen disclosed in affida- 
vit-in-opposition that the State Govern- 
ment has insufficient resources in the 
budget for catering to the needs of ever 
increasing public demand for bridges on 
numerous rivers throughout the State. 
Hence in order to mobilise additionel re- 
sources, toll in respect of the seven bridges 
in question was introduced, Users and 
owners of vehicles and public motor vehi- 
cles in particular stand on a different foot- 
ing. They have direct relations to the 
bridges and they derive a special and di- 
rect benefit from them, So it is not un- 
reasonable that they should make a spe- 
cial contribution to the construction and 
maintenance for the bridges over cnd 
above the annual rate of tax fer plying 
the buses. Toll charged at the rate of 
Bs. 3/- per every bus loaded and unload- 
ed cannot be said to be excessive or arbi- 
trary. 

14, My attention was drawn to 
the decision of Allahabad High Court in 
Mohammad TJbrahim v. State of U. P., 
_AIR 1967 All 24 at p. 26, wherein it is 
observed that since the object of the levy 
is to compensate the State Government 
for the monies spent on the repairs or 
construction of the bridges it is obvious 
that the levy has to be correlated to the 
expenses incurred for the construction of 
each of bridge. That observation was 
made in the context to repel the argu- 
ments of the petitioner that the impugn- 
ed notification offended Article 14 of the 
Constitution on the ground that the classi- 
fication of the bridges had been made 
therein according to their cost. 

15. In my opinion, it is not neces- 
sary that the rate of toll must be corre- 
lated to the actual expenses of the con- 
struction or maintenance of a particular 
bridge upon which the toll is levied. 


46. Mr. Chatterjee, 
behalf of the petitioner in Civil Rule 
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appearing on. 


A. I. Wh. 


3873(W) of 1975, contended that the ori- 
Pinal Section 2 of the Act contained a 
schedule which prescribed a maximum 
rate of levy to be imposed under the said 
section but the said sthedule having been 
repealed. there was ne guideline, princi- 
ple and/or criterion fcr fixing and/or cal- 
culating the rate of levy.: The rate of 
toll to be levied was Left to the complete 
discretion of the execttive authority with- 
out any guidance in tke Act, as such Sec-. 
tion 2 of the Act suff»red from excessiv 
delegation of legislative powers. i 


17. This ident-zal point was rais- 
ed before the Allahedad High Court in 
Md. Ibrahim.v. State of U. P., AIR 1967 
All 24. Mathur, J., following the princi- 
ple as laid down by the Supreme Cour 
In Corporation of Calcutta v. Liberty 
Cinema, AIR 1965 5C 1107, observed, 
“Toll is well understood to be a charge 
or payment for the use of roads, bridges, 
market placés and tka like. It cannot be 
equated with a generzl tax. It is, if at all 
a tax, a compensatory tax for the use of 
certain facilities. From its very’ nature, 
the levy is for the purpose of compensat- 
ing the Government for the expenses in- 
curred in the constrizdon or maintenance 
of the roads and bridges. The need of 
the Stat2 Government for compensating 
twelf for the expenses incurred in 
the construction or maintenance of the 
roads and bridges is sufficient guidance io 
make the power to fx rates or tolls valid. 
Section 2 of the Indian Tolls Act, 1851, 
does not suffer from the vice of excessive 
delegation of legisla~ve power and is not 
unconstitutional on chat ground.” | 


18. So, the cuestion for consice- 
ration is, whether subsequent decisions of 
the Supreme Court rave in anv way al- 
tered or modified the principle as laid 
down in Liberty Cin=ma’s case, 


19. The ieading decision on the 
subject of delegatec legislation is Pandit. 
Banarasi Das Bhanhot v. State of Madhya 
Predesh, AIR 1958 SC 909. In that case 
Section 6 (2) of the Berar Sales Tax Act, 
1947, which empowezed the Stai2: Govern- 
ment to amend the schedule to the Act 
providing for exem=tion from Sales Tax, 
was challenged on the ground of exces- 
sive delegation of lezislative power, Ven- 
katerama Aiyar, J.. said: 

"Wow, the auth=-rities are clear that it 
is not unconstitutional for the legislature 
to lepve it to the executive to determine 
details relating to the work of taxation 
laws, such -as the selection of persons on 


whom the tax is tc be laid, the rates at 


which is to be chazved in respect of dif- 


- ferent classes of goeds, and the like.” 


20. It was =irther observed that 
the fixation of rates of tax being not an 
essential legislative function could be va- 
lidly delegated to a non-legislative ody 
but where it was delegated to such a 
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body, the legislature must provide guid- 
ance for such fixation. : 

; In Corporation of Calcutte v. 
Liberty Cinema, AIR 1965 SC 1107, the 
validity of Section 548 (2) of the Calcutta 
Municipal Act. 1951. which empow=2red 
the Corporation to levy fees “at such 
rates as may from time to time to be fix- 
ed by the Corporation” was challenged 
on the ground of excessive delegation as 
fit provided no guidance for the fixation of 
the amount. The Supreme Court aeld 
that Banarasi Das’s case AIR 1958 SC 909 
was an express authority for the proposi- 
tion that the fixing of rate of tax may 
legitimately be left by a statute to a non- 
legislative authority, and there was no 
distinction in principle between delegating 
a power to fix rate of taxes to be charged 
on different classes of goods and a pcwer 
to fix rates simpliciter. Accordingly, the 
Supreme Court held that Section 548 of 
the Calcutta Municipal Act was not void 
because it left it entirely to the Corpora- 
tion to fix the amount of tax and gave no 
guidance-in the matter. The Supr2me 
Court found the guidance in the mone- 
tary needs of the Corporation for carry- 


_ ing out the functions and entrusted t it 


under the Act. 


22. In Devi Dass Gopal Krishnan 
v. State of Punjab, AIR 1967 SC 1395, 
question arose whether Section 5 of the 
East Punjab General Sales Tax Act, 1348, 
which empowered the State Government 
to fix a Sales Tax at such rate as it 
thought fit was bad. The Supreme Court 
struck down the Section on the ground 
that the legislature did not lay down any 
policy or guidance to the Executive in the 
matter of fixation of rates, The Supreme 
Court observed that the needs of the State 
and the purposes of the Act would not 
provide sufficient guidance for the fixation 
of rates of tax. Subba Rao, C. J.. observ- 
-ed that an -over-burdened Legislature or 
controlled by a powerful Executive may 
unduly overstep the limits of delegation. 
-It may not lay down any policy af all it 
may declara its policy in vague and ze- 
neral terms; it may not set down ny 
standard for the guidance of the Exezu- 
tive: it may confer an arbitrary power on 
the Executive to change or modifying che 
policy, the policy laid down by it without 
reserving fcr itself any control over swb- 
ordinate legislation. This self-effaceme2ni 
of legislative power in favour of another 
agency either in whole or in part is be- 
yond the permissible limits of delegation. 

23. In V. Nagappa v. Iron Ore 
Mines Cess Commissioner, AIR 1973 5C 
1374, the questions arose whether Section 
2 of the Iron Mines Labour Welfare Cass 
Act suffered from vice of excessive de.e- 
gation in as much as in the Section the 
Central Government was given a blanket 
power to fix the rate of excise duty. It 
w-s contended that the Section. while 
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leaving it to the Central:Government to 
fix the rate and change it from time to 
time, has failed to give sufficient guidance 
to the Government in the matter of fix- 
ing the rate, nor has it indicated the basis 
for fixation or the relevant consideration 
to be taken into account for fixing the 
rate. The Supreme Court held that the 
Government was not given an uncontrol- 
led discretion in the matter of fixing the 
rate of cess on iron ore, The necessary 
guidance for fixing the rate can be found 
in the amount of expenditure necessary 
for carrving out purposes of the Act. 


24, In N. K. Papiah & Sons v 
Excise Commissioner, ATR 1975 SC 1007, 
the contention was raised before the Sup- 
reme Court that Section 22 of Karnataka 
Excise Act provides for delegation of the 
power to fix the rate of the excise duty 
to the Government by making Rules and 
Since no guidance has been furnished to 
the Government by the Act for fixing the 
rate, there was abdication of essential 
legislative function by the legislature 
and therefore, the Section is bad. The 
Supreme Court held that the power to fix 
the rate of excise duty conferred by Sec- 
tion 22 of the Act is valid. The dilution 
of Parliamentary watchdogging of de- 
legated legislature may be deplored but 
in the compulsions and complexities of 
modern life, cannot be helped. 


25. Now tested in the light of the 
decisions referred to hereinabove, I am of 
opinion. that the Act has furnished defi- 
nite guidelines for the Government under 
section 2 of the Act to fix the rata of toll 
to be levied. ` - 


— 26. In the preamble of the Act. it 
is stated, an Act enabling Government io 
levy tolls in public roads and bridges, So. 
the policy of the Act has clearly stated 
the purpose for which the tolls ‘should be 
collected and spent. The guidance for fix- 
ing the rate can be found in the’ amount 
of expenditure for the purpose of repairs 
as well as for construction of future roads 
and bridges and the rate should be fixed 
at such rate as would bring in the amount! 
necessary to meet such expenses, Power 
for fixing the rate has been conferred 
upon the State Government which is a 
relevant factor to be taken into account. 
It eliminates the chance of fixing the rate 
arbitrarily. Therefore, in my opinion, 
Section 2 of the Indian Tolls Act, 1851 
does not suffer from the vice of excessive 
delegation of the legislative powers even 
after the schedule fixing the maximum 
rate of tcl! has been repealed. 


27. It is strenuously argued that 
advance realisation of toll for the pur- 
pose of construction of bridges in future 
in other parts of the State cannot be said 
to be a compensatory tax. in reality it is 
a tax and it is being imposed without any 
authority of law. 


38 Cal. [Prs. 1-2} S. Instruments Co. Lid, v. Collector of Customs (Sen J.j 


28.- In Automobiles Transport 
Limited v. State of Rajasthan, AIR 1962 
SC 1406, the Supreme Court said that it 
would not be right to say that a tax 1s 
not compensatory because the precise of 
specific amount collected is not actually 
used for providing any facilities. A work- 
ing test for deciding whether a tax is 
compensatory or not, is to enquire where 
the trades people are having the use of 
certain facilities for the better conduct of 
’ their business and paying not patently 
much more than what is required for pro- 
viding the facilities. It would be impos-~ 
sible to judge the compensatory nature of 
a tax by a meticulous test and in the 
nature of things that cannot be done. 


29. In G. K. Krishnan v. State of 
Tamil Nadu, AIR 1975 SC 483, the impo- 
sition of tax on contract carriages by the 
Government of Tamil Nadu from Rs. 30/- 
per seat/per quarter to Rs. 100/- per seat/ 
per quarter was challenged on the ground 
that it offended Articles 14. 19 (g), 301 and 
304 (b) of the Constitution. The Supreme 
Court held that the tax being compensa- 
tory could not operate as an unreasonable 
restriction upon the fundamental rights 
of the appellants to carry on their busi- 
ness, for, the very idea of the compensa- 
tory tax is service more or less, commen~ 
surate with the tax levied. 


30. Toll is imposed only upon 
those persons who get benefit from using 
the bridges and not from others. . It is 
true that the toll proceeds are not applied 
to meet the expenses already incurred. or 
to maintain or repair the bridges, as dis- 
closed in the affidavit-in-opposition filed 
‘lon behalf of the State. but it does not 
loose its compensatory character for the 
[purpose of creating a “fund” for construc- 
tion of future bridges in the State be- 
cause such purpose cannot be said to be 
a purpose for which the toll cannot be 
levied. 

31. 
raised by the petitioners fail. These Rules 
are discharged but there will be no order 
for cost. All interim orders are vacated. 


Rules discharged. 
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Scientific Instruments Co. Ltd.. Ap- 
plicant v. Collector of Customs- (Valua~ 
tion Section) and another, Respondents. 


Matter No. 478 of 1973, D/- 16-7-1975. 


(A) Civil P. C. (1908), Order 41, Ruie | 


92 — Remand on appeal — Direction to 
lewer authority — Non-compliance with 
~~ Effect. (Customs Act (1962), Section 
Li (D) (a) and (b))} — (Customs Valuation 
Pr ese Eannnenneetne a a A 


` HS/IS/D82/75/HGP : 


In the result, all the points. 


ALR. 


Rules (1963), Rule 5) — (Constitution of 
India, Article 226). 


The Assistant Ccllector of Customs, 
while assessing the dsaler had changed 
the basis of determina-ion of assessable 
value of goods from Section 14 (1) (b) to 
Section 14 (1) (a) of tha Customs Act. On 
dealer’s appeal, the Appellate Collector 
allowed the appeal ard remanded the 
matter with a direction. that Section 14 (1) 
(b) should be applied. “The Assistant Col- 
lector, however, passec the order holding 
that the determination should be on the 
basis of Section 14 (1) “a) and not of Sec- 
tion. 14 (1) (b). On writ petition filed by 
the dealer. 


Held that the Assistant Collector act- 
ed in excess of his jurisdiction and in 
violation of the order passed by the ap- 
pellate authority, On remand. the Assis- 
tant Collector’s jurisdiction and power 
were limited by the order of the appel- 
late authority and it was his duty to 
comply with it. The said order being 
contrary to the direct:ons of the appel- 
late authority was iUlezal, unjustified and 
without jurisdiction. As the order was 
erroneous in law and apparent on the face 
of the order, the dealer was justified in 
invoking the jurisdiztbn of High Court 
without filing any appeal against the said 
order. (Para 9) 

(B) Constitution o€ India, Article 226 
— Delay — When is to bar. . f 


Where there was 10 unusual delay in . 
making the writ avplization, the fact that 
the period of time fixed for preferring an 
appeal had elapsed ccnstitutes no bar to 
its maintainability of writ petition. It 
dees not deprive the petitioner of his 
Tight to move the High Court in its writ 
jurisdiction. AIR 1962 SC 1506, -Disting. 

(Para 10) 


Cases Referred: Chronological Paras 
AIR 1961 SC 1506 = 1962) 1 SCR 753 8 


Biswarup Gupta. zor Applicant; T; K. - 
Basu, for Respondents 

ORDER:— The validity 
orders passed by the Assistant Collector 
of Customs (Valuatior Section), respon- 
dent No. 1 herein, forms the subject- 
matter of challenge af this writ petition. 


2. The petitior=r acts as the sole 
distributor in India >f various foreign 
companies manufacturing scientific in- 
struments, As such cole selling agent or 
distributor, the petiticner has to work for 
promoting in India tke sale of the said 
products of its principals and the peti- 
tioner is also bound ~o handle the ser- 
vicing contracts with the purchasers in 
India and has to kee> stock of necessary 
parts for maintenanc? works. Wherever 
there is a warranty against defective 
workmanship and/or material, when the 
instrument js replaced by the principals 
abroad, the petitioner is also to handle 


of certain - - 


1976 


the installation and testing. The peti- 
tioner mainly deals in scientific instru- 
ments and the scientific instruments which 
are manufactured by the principels of 
the petitioner abroad and which are im- 
ported into India by the petitioner as the 
sole distributor or agent of the foreign 
‘principals in India are liable to Customs 
Duty.. The petitioner has been carrying 
on its business for a number of years, In 
1964 in the matter of assessment of duty 
payable by the petitioner on the goods 
imported, a dispute arose and the A:ssis~ 
tant Collector of Customs, the respordent 
No. 1 herein. sought to disallow -rade 
discount altogether and he changec the 
basis of determination of assessable value 
of the goods from Section 14 (1) (© to 
Section 14 (1) (a) of the Customs Act, 
1962 (hereinafter referred to as the Act). 
Against the said order of the Assistant 
Collector of Customs. the petitioner pre- 
ferred an appeal, and in the appeal, the 
contention of. the petitioner was accepted 
by the Appellate Collector who by his 
order dated 8-12-1965, allowed the arpeal 
and directed that in the matter of deter- 
mination of assessable value for comput- 
ing the duty payable by the petiticner, 
Section 14 (1) (b) of the Act shoulc be 
applied. On the basis of the order of the 
Appellate Authority, determination of the 
assessable value was being made in ac- 
cordance with the provisions contained in 
Section 14 (1) (b) of the Act. On the 25th 
April, 1970, the Assistant Collector of 
Customs addressed a letter to the reti- 
tioner asking the petitioner to show cause 
why in the matter of determination of 
the assessable value Section 14 (1) (a) 
should not be applied: and by the said let- 
ter the Assistant Collector of Customs 
held that according to him Section 14 (1) 
(a) was applicable and he also statec in 
the letter that the said letter should be 
treated as a demand for the amount of 
duty short levied and in terms of the pro- 
viso fo Section 28 {1) of the Act, The 
petitioner sent a reply to the said le-cter 
of the Assistant Collector of Customs. on 
the 3rd June, 1970, and in the said le-ter 
the petitioner dealt with the contentions 
raised in the letter of the 25th April, 
1970, and the petitioner denied and dis- 
puted that there could be any change in 
the basis of the determination of the as- 
‘ sessable value from Section 14 (1) b} to 
Section 14 (1) (a) of the Act. On the lith 
September, 1970, the Assistant Collector 
of Customs after considering the rerre- 
sentations made by the petitioner, in. his 
letter dated 3rd June, 1970, passed an 
order holding that Section 14 (1) (a) of 
the Act was applicable and determination 
of the assessable value should be on -he 
basis of the provisions contained in S2c- 
tion 14 (1) (a) of the Act. In paragreph 
5 of the order passed by the Assistant 
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Collector of Customs on the llth Sep- 
tember, 1970, he has held, 


‘“* * * I have carefully considered 
the submissions made by you, written as 
well as oral. Whatever might be the cir- 
cumstances for direct importation by third 
parties, the fact remains that because of 
such _importations you ceased to be the 
sole importer of the agency products. you 
are not. therefore, eligible for assessment 
under Eule 5 (a) of the Customs Valuation 
Rules read with Section 14 (1) (b) of the 
Customs Act, 1962, The provisions of 
Section 14 (1) (a) take precedence over 
Section 14 (1) (b).” 


Against the said order of the Assistant 
Collector of Customs (Valuation Section) 
the petitioner preferred an arpeal on 
9-11-1970. . The said appeal filed by the 
petitioner was disposed of by the Appel- 
late Collector on 12-1-1972. It is neces- 
sary to set out the order of the Appel- 
late Collector of Customs. 


“ORDER 


S/Shri A. N. Banerjee and J. N. Roy, 
Advocates were heard on behalf of the 
appellant firm. They referred to their 
representation during the hearing before 
my predecessor that loading in the valua- 
tion has been done arbitrarily as the 
Valuation Rules provide a certain percen- 
tage of the discount which is set off 
against post importation charges. In no 
circumstances can the post importation 
charges be loaded in the value. Even if 
there is one or two solitary importations 
of the products, they hold sole agency in 
India and they get their discounts from 
thelr principals. ‘The appellants, there- 
fore, requested that this may be examin- 
ed when the Valuation Rules provide for 
consideretion for setting off the post im- 
portation charges a certain percentage of 
the discount should be allowed to them. 


Besides above and what had been 
stated in the written appeal Shri Roy said 
that he had two more points to put up 
for my ettention. 

First, he referred to Section 14 (1) 
{a} of the Customs Act and stated for the 
purpose of valuation it is not only the 
place of importation but also the time of 
importation which is relevant and, there~ 
fore, any services rendered for which cer- 
tain post importation charges are incur~ 
red the value of such services should not 
be loaded on; and secondly he referred me 
to the Customs Valuation Rules, 1963 and 
stated that he particularly refers to Rule 
3 (a) where the word “Ordinarily” has 
been used with reference to sale or offer- 
ed sale to buyers in India under competi- 
tive conditions. He said in the present 
case a few instances of direct sales were 
found by the Customs but such sales 
should be deemed to be sales under spe- 
cial circumstances. and not within the 
meaning of words “ordinarily sold or of- 
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fered for sale etc.” occurring in Rule 3 
(a) of the Customs Valuation Rules, Fur- 
ther he said those direct sales were made 
under the Aid Licences and in terms of 
the conditions of the said Aid Licenzes to 
importers who have to directly negotiate 
by opening L/C and placing indents direct- 
ly on the suppliers; that some such sales 
were made through Ford Founcation, 
Rockfeller Foundation and also W. H. O. 
that some purchases were made directly 
by Hospitals in India from the manufac- 
turers themselves or under the Import 
Liberation Scheme: that in all suck sales 
the manufacturers reserved the appel- 
lants’ agency commission, for the purpose 
of post importation services during the 
warranty period and that such agency 
Commissions were remitted to the appel- 
lants in due course. He said that because 
the appellants are holding the agency the 
valuation should have been done in terms 
of Rule 5 of the Valuation Rules; that is 
only the services rendered. prior to impor- 
tation, such as, advertising correspon- 
dence, indenting etc., which only should 
be loaded and not the post importation 
service charges, 


The appellants as per record are the 
Sole Managing Agents of the principal in 
India and are entrusted with after sales 
service in respect of imports made 
by them. or by other orga- 
nisations, In all fairness there 
should be a consideration for such after 
sale services which are rendered free in 
India. It is observed that this aspect was 
not examined by the Original Side before 
= disallowing the agency. discount to the 

appellants. The order in original is there- 
foré annulled without, prejudice to re- 
examination ‘of merits and for determina- 
tion as tg what quantum of discount claim 
can be on account of after sales services 
or expenditure by the local sole agents, 
Sd/- R. N. Shukla, 
Appellate Collector of 
Customs, Calcutta. 
CAP 2108/70, l 
D/- 25-4-1972. 
Copy to: l 
(1) The Scientific Instruments Co. 
; Ltd.. 6. Teji Bahadur Sapru Road, 
_ Allahabad-~1. 
(2) Shri. J. N. Roy, Advocate, 
32/1, Broad Street, Calcutta-19. 
Sd/- Illegible 22-4-1972 
for Appellate Collector of 
Customs, Calcutta’. . 


On the basis of the order passed by the 
Appellate Collector of Customs annulling 
the order of the Assistant Collector of Cus- 
‘toms and remanding the matter to the 
Assistant Collector of Customs the. Assis- 
tant Collector of Customs has passed an 
order holding that determination of the 
assessable value should be on the basis of 
Section 14 (1) (a) of the Act and not on 


' the basis of Section 14 (1) (b) and neces- 


sarily the petitioner wes nort entitled to 
any deduction. The final order was pass- 
ea by the Assistant Collector of Customs 
on Sth March, 1973. end before passing 
the final order the Assistant Collector of 
~ustoms by his order dated the 3rd J une, 
1972, had directed and »rdered. that pend- 
ing finalisation assessment would be made 
provisionally under . Section 18 (1) 
of the _Act read with Customs 
Provisional Assessment Regulations, 
1963. It also appears that before passing 
the final order on the Sth-March, 1973 the 
Assistant Collector of Customs sent a let- 
ter to the petitioner asxing to show cause 
as to why on the basis of the statements 
contained in the said letter he should not 
pass a final order hold-ng that Section 14 
(1) (a) of the Act appfied and Section 14 
(1) (b) of the Act had no application. On 
the 12th January, 1973, a personal hear-- 
ing was given by the Assistant Collector 
of Customs to the representatives of the 
petitioner, and as I have already noted: 
the Assistant Collector of Customs passed 
his final order on the 5th March, 1973. In 
this order the Assistart Collector of Cug- 
toms has, inter alia, held. 


‘* * * In view of the above, I also 
do not find any necessity to consider the 
matter in the light of the orders of the 
Appellate Collector of Customs vide Order 
in Appeal No, 313/72 dated 12-1-1972, 
since I do not find any scope to apply the 
provisions of Section 14 (1) (b) of the Cus- 
toms Act to this case. You are. therefore, 
advised to declare on all the Customs 
documents, the assessable values of your 
imports from your foreign principals. in 


` accordance with :the above decisions.” 


The Assistant Collector of Customs has 
also held that Secticn 14 (1) (a) of the 
Customs Act was app_icable and has fur- 
ther held 


“The suppression of these facts and 
changes has resulted in under-assessment 
of your imports from these suppliers: 
You are, therefore, requested to furnish 
immediately the relevant Bills of Entry 
with invoices and price lists to this office 
for scrutiny and tay the extra duty 
through the assessing groups concerned: 
While formal demand orders will be issu- _ 
ed by the assessing groups in due course, 
this letter may be treated as a demand 
notice in respect of all the under-~assessed 
consignments, in terms of proviso to Sec~ 
tion 28 (1) of the Customs Act.” 

In this writ petition the validity of the 
order passed by the Assistant Collecter of 
Customs on 25-4-1970, 11-9-1970. 3-6-1972, 
2-12-1972 and 5-8-1973 have been ues- 
tioned. . oo, 
- 3. The real g-ievance of the peti- 
tioner, however, appears to be with regard 
to the final order passed by the Assistan 
Collector of ‘Customs on: 5-3-1973. . P 
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4. Mr. T, K. Basu, learned .ccun- 
sel appearing on behalf of -the respon- 
- dents, in my view, has rightly contended 
that the orders dated 25-4-1970 and 11-9- 
1970 cannot really. be questioned in this 
writ proceeding, as the said orders bave 
been merged in the order of the Apoel- 
late Collector of Customs dated 12-1-1972 
and no appeal has indeed been preferred 
against the said order of the Appellate 
Collector of Customs. As I have already 
observed the real grievance of the reti- 
tioner in this petition is with regard to 
the final order of the Assistant Collector 
of Customs dated the 5th March, 1973 


5. Mr. Biswarup Gupta learned 
counsel appearing in support of this ap- 
plication has raised before me the follow- 
ing three contentions: 

(1) The proposed order dated 2-12- 
1972 and the final order dated 5-3-1973 
must be considered to be bad as the said 
orders have been passed by the Assistant 
Collector of Customs in excess of his 
jurisdiction and in violation of the order 
of the Appellate Collector passed in ap- 
peal. SA 

(2) The said two orders are also 
otherwise bad as Section 14 (1) (a) which 
has been sought to be applied by the 
Assistant Collector of Customs in the 
making the said two orders does not have 
any application to the facts and circim~ 
stances of this case and Section 14 (1) (b) 
has to be applied. 

(3) The finding of the Tribunal in the 
final order that there has been a suppres- 
sion of facts by the petitioner is perverse, 
unwarranted and was without any Juzis- 
diction and the further order on the basis 
of suppression of facts directing the said 
letter to be treated as demand made in 
respect of all under-assessed consign- 
ments is necessarily bad and illegal. 

6. In support of the first contan- 
tion, namely, that the order is bad as the 
said order is not jin compliance with the 
direction by the Appellate Authority, Mr. 
Gupta has argued that aggrieved by the 
order of the Assistant Collector of Cus- 
toms who was seeking to apply Section 14 
(1) (aì of the Act, the said- appeal had 
been preferred by the petitioner. Mr. 
Gupta in this connection has drawn my 
attention to paragraphs 5 of the order 
dated 11-9-1970 passed by the Assistant 
Collector of Customs, I have already set 
out the said paragraph 5 and in the said 
paragraph the Assistant Collector of Cus- 
toms has held that Section 14 (1) (a) will 
have application. The contention of Mir. 
Gupta ‘is that subject-matter of the apreal 
before the Appellete Collector was the 
correctness -of that decision. Mr. Gupta 
has contended that the appeal of the peti- 
tioner was allowed-.and the said order was 
annulled by the Appellate Authority and 
the Appellate Collector sent the matter 
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back with the direction that the Assistant 
Collector would determine as to what 
quantum of discount claimed can be al- 
lowed on account of after-sale service or 
expenditure by the petitioner, It is the 
contention of Mr. Gupta that the effect 
of the order of the Appellate Authority, 
therefore, clearly is to hold that the As- 
sistant Collector of Customs was not right 
in applying the provisions contained in 
Section 14 (1) (a) of the Act and that Sec- 
tion 14 (1) tb) should be applied and the ` 
Assistant Collector of Customs had to de- 
termine the quantum of discount to be 
allowed to the petitioner by applying the 
provisions of Section 14 (1) (b) Mr. 
Gupta argues that in view of the said 
order passed by the Appellate Authority 
the Assistant Collector of Customs had 
really no jurisdiction to hold that Sec- 
tion 14 (1) (a) was applicable and the ob- 
servation of the Assistant Collector of 
Customs in his order dated 5th of March, 
1973, to the effect— 


“In view of the above, I also do not find 
any necessity to consider the matter in 
the light of the orders of the Appellate 
Collector of Customs vide Order in Ap- 
peal No. 313/72 dated 12-1-1972” are 
clearly unwarranted, unjustified and im- 
proper. It is the contention of Mr. Gupta 
that the Assistant Collector was hearing 
the matter on remand and his power and 
jurisdiction had in fact been limited by 
the directions contained in the order of 
the Appellate Authority and he was bound 
to carry out the same. In not complying 
with the order of the Appellate Authority 
Mr. Gupta contends that the Assistant 
Commissioner has not only acted illegally 
and improperly but has acted in excess of 
his jurisdiction. Mr. Gupta coritends the 
impugnea orders must, therefore, be con- 
sidered to be illegal and without jurisdic- 
tion and they are in any event erronesus 
and the error is apparent on the face of 
the record. 

7. Mr. Gupta has next argued that 
Section 14 (1) (a) can have no application 
to the facts and circumstances of this 
case and Section 14 (1) (b) has to be ap- 
plied and the same has been applied all 
through. In this connection Mr. Gupta 
has referred to Section 14 of the Customs 
Act. 1962; Section 14 may be set out: 

"14. Valuation of goods for purposes 
of assessment. 

(1) For the purposes of the Indian 
Tariff Act, 1934, (32 of 1934) or any other 
law for the time being in force where- 
under a duty of customs is chargeable on 
any goods by reference to their value, the 
a of such goods shall be deemed to 

ee 

(a) the price at which such or like 
goods are ordinarily sold, or offered for 
sale, for delivery at the time and place 
of importation or exportation, as the 
case may be, in the course of interna- 
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tional trade, where the seller and the 
buyer have no interest in the business of 
each other and the price is the sole con- 
-Sideration for the sale or offer for sale; 

Provided that in the case of imported 
goods, such price shall be calculated with 
reference to the rate of exchange as m 
force on the relevant date referred to in 
sub-section (1) of Section 15. 

(b) Where such price is not ascertain- 
Abie, the nearest ascertainable equivalent 
thereof determined in accordance with the 
rules made in this behalf. 

(2) Notwithstanding anything con- 
rained in sub-section (1). if the Central 
Government is satisfied that it is neces- 
sary or expedient so te do it may, by no- 
tification in the Official Gazette, fix tariff 
values for any class of impor 2d goods or 
export goods, having regard to the trend 
oi value of such or like goods. and where 
any such tariff values are fixed, the duty 
shall be chargeable with reference to such 
tariff value.” 


Mr. Gupta has also referred to Customs 
Valuation Rules, 1963 and in particular to 
R. 5 thereof which is in the following 
' terms: 

“5. (a) Where any goods are imported 
by or through a sole agent, distributor or 
indentor appointed for the whole of India 
or any region thereof, the expenses ordi- 
narily incurred by him in that capacity 
together with the expenses ordinarily in- 
curred by his regional agents, distributors 
or indentors, if any, in that capacity shall 
be included while determining the value 
of the imported goods. 

(bì) Where any goads are imported by 
a branch or subsidiary of the exporter, 
the provisions of sub-rule (a) shall apply 
as if the importation had been made by a 
sole agent. 

Explanation. — In this rule, ‘subsi- 
diary’ has the same meaning as in Sec- 
tion 4 of the Companies Act, 1956.” 


Relying on the aforesaid provisions Mr.. 


Gupta contends that Section 14 (1) (a) 
ean have no application, as other 
sales on which the Assistant Collector of 
Customs sought to rely are not cases of 
ordinary sales in course of international 
trade and the requirements of Section 14 
(1) (a) are, therefore, clearly not satisfied, 
Mr. Gupta has finally contended that the 
finding of the Assistant Collector of Cus- 
toms that there has been suppression is 
clearly unwarranted, unjustified and per- 
verse and indeéd there are no materials 
for coming to that finding. It is his argu- 
ment that the entire facts and circum- 
stances had always been there before the 
authorities concerned at the time of the 
assessments. He has commented that the 
said finding has been deliberately arrived 
‘at to circumvent the provision relating to 
limitation of the period of six_months and 
- to come within the period of limitation. of 


SER. 
five years in terms of the previsions con~ 
tained in Section 28 (1) of the Customs 
Act. Mr, Gupta contends that in any 
event the Assistant Collector of Customs 
in the proceeding on remand had no au~ 
thority or jurisdiction to go into the gues. 
fon as his jurisdiction was Hmited to 
the order earlier passed by him end sub- 
sequently set aside on.appeal ‘and re- 
manded back to him to be decided on the 
‘Dasis of. the decision of the 
Appellate Authority. Mr. Gupta sub- 
mits that in that view of the 
matter and in any view of the matter, 
the Assistant Collector of Customs had no 
Jurisdiction or authority to direct that 
the said letter should be treated as a de- 
mand notice in respect of the under-as~ 
sessed consignments. It is the submission 
of Mr, Gupta that there is no question of 


any suppression. of facts and there 
is no question of any under 
assessment of the earlier consign- 


ments and necessarily there can he 
no question of any demand in terms af 
the provisions contained in Section 28 (1) 
of the Customs Act. 


8. Mr. T. K. Basu, learned counsel 
appearing on behalf of the authorities has 
contended before me that the effect of the 
order of the Appellate Collector of Cus- 
toms is to reopen the entire proceedings 
before the Assistant Collector of Customs 
without any limitation and the entire 
matter was at large before the Assistant 
Collector of Customs when it came back to 

on remand by virtue of the order 
made by the Appellate Collector of Cus- 
toms. He has argued that the words used 
ir the order of the Appellate Collector to 
the effect “without prejudice to re-exa- 
mination of merits and for determination 
as to what quantum of discount claim ean 
be on account of efter sales service or ex- 
penditure by the local sole agents” go te 
indicate that the Appellate Authority has 
not come to any decision as io the appli- 
ecability to either Section 14 (1) (a) or 14 
(1) (b) of the Act and the Appellate Au- — 
thority has also not come to any decision 
that the petitioner was entitled to any 
discount claim and all these matters were 
to be decided de novo by the Assistant 
Collector of Customs while adjudicating 
upon the matter on remand.’ Mr. Basu 
argues that as the entire matter was at 
large before the Assistant Collector of 
Customs without any limitation as to his 
power or jurisdiction by the order ‘of re~ 
mand, he was perfectly competent to 
come to his own conclusions on a proper 
consideration of all the materials which 
were there before him. Mr. Basu, there- 
fore, argues that there has been no wio- 
lation of the order af the Appellate Au- 
thority and the order passed by the Assis- 
tant Collector of Customs is in compliance 
with the order passed by the Appellate 
Authority, Mr. Basu has next contended 
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that as the Assistant Collector of Customs 
was free to decide the matter on the 
materials before him and the entire mat- 
ter was at large before him, the Assis- 
tant Collector of Customs on a considera- 
tion of ali the facts and circumstances has 
come to the conclusion that Section 14 (1) 
(a) applies, as the requirements of the 
said Section are all satisfied. It is the 
argument of Mr. Basu that this finding of 
the Assistant Collector of Customs that 
the requirements of Section 14 {1) (a) are 
satisfied is indeed a finding of fact anc in 
this jurisdiction this Court should not in- 
terfere with the said finding of the Assis- 
tant Collector of Customs. Mr. Basu ^as 
further argued that the determination of 
the value for the purpose of assessment 
involves an enquiry into the various ques- 
tions of fact and those questions are in- 
deed all disputed questions and jn this 
jurisdiction the Court should not reelly 
enter into the merits of controversy of 
such valuation, Mr. Basu has next argu- 
ed that in view of the finding of the As- 
sistant Collector of Customs, he was per- 
fectly justified in holding that in the case 
of earlier consignments there has been an 
under-assessment. Mr. Basu has finelly 
contended that as the Act provides for an 
appeal against the order of the Assistant 
Collector of Customs and as on earlier 
occasions the petitioner had in fact pre- 
ferred appeals against the orders of he 
‘Assistant Collector of Customs, there -is 
no justification on the part of the peti- 
tioner in not following the normal reme- 
dy of preferring an appeal against che 
order of the Assistant Collector to the Ap- 
pellate Authority in terms of the previ- 
sions of the Act and in invoking the ju- 
risdiction of this Court under Article 226 
of the Constitution. Mr. Basu has further 
argued that the petitioner by his own wil- 
ful act has deprived himself of the risht 
to prefer an appeal to the appellate au- 
thority in terms of the provisions contain- 
- ed in the Act. as he allowed the period of 
_ three months fixed for preferring an ap- 
peal to expire and the petitioner has not 
offered any explanation for the delay end 
for not preferring an appeal, Mr. Basu 
has submitted that this petition was pre- 
sented after the expiry of the period of 
three months and the petitioner who by 
his own laches has deprived himself of 
the right to prefer an appeal conferred on 
him under the Act is not entitled to n- 
. voke the jurisdiction of this Court in this 
proceeding, In this connection Mr. Besu 
has referred to the decision of the Sup- 
reme Court in the case of A. V. Venka- 
teswaran, Collector of Customs. Bomkay 
v. Ramchand Sobhraj Wadhwani, report- 
ed in AIR 1961 SC 1506. 


In the instant case, the Assis- 
iint a of Customs in making fhe 
said order has acted in excess of his +u- 
risdiction and in violation of the orcer 


passed by the appellate authority. It was 
the clear duty of the Assistant Collector 
of Customs in deciding the matter re- 
manded to him by the appellate authority 
to act in compliance with the order of 
the appellate authority. To my mind, the 
effect of the order of the appellate autho- 
rity clearly is to direct the Assistant Col- 
lector of Customs to proceed to determine 
the value for the purpose of assessment 
of duty in accordance with the provisions 
contained in Section 14 (1) (b) of the Act. 
It is to be noted that in the order of the 
Assistant Collector of Customs from which 
the petitioner preferred the appeal to the 
Appellate Authority, the Assistant Collec- 
tor of Customs had held that Section 14 
(i) (a) of the Act was applicable and he 
proceeded to determine the value by ap- 
plying the provisions contained in Section 
14 (1) (a) of the Act. The grievance of 
the petitioner in the appeal before the 
appellate authority. therefore. clearly 
was that Section 14 (1) (a) of the Act had 
no application and the Assistant Collector 
of Customs had erred in holding that 
Section 14 (1) (a) of the Act applied and 
in applying the provisions of Section 14 
(1) (a) in determining the value. The 
appeal filed by the petitioner was allowed 
and the order of the Assistant Collector 
oi Customs was annulled. The effect of 
allowing the appeal and annulling the 
order clearly indicates that the appellate 
authority was of the opinion that the 
view expressed by the Assistant Collector 
of Customs that Section 14 (1) (a) was 
applicable was erroneous and the Assis- 
tant Collector of Customs had erred in 
applying the provisions of Sec. 14 (1) (a) 
in determining the value. The further 
direction of the Appellate Authority while 
remanding the matter back to the Assis- 
tant Collector after annulling the order to 
re-examine on merits and to determine as 
to what quantum of discount claimed can 
be allowed on account of after-sales ser- 
vice or expenditure by the local soie 
agents, clearly indicates, to my mind, 
that the Appellate Authority directed the 
Assistant Collector of Customs to consider 
the assessment on merits by applying the 
provisions of Section 14 (D (b) of the Act 
and by giving necessary allowance to the 
petitioner in respect of the petitioner's 
claims for discount for after-sales service 
or expenditure. I am unable to accept 
the contention of Mr. Basu that as a re- 
sult of the order of the Appellate Autho- 
rity the entire ‘matter before the Assis- 
tant Collector of Customs was at large 
and he was free to decide the case in his 
own way and also to decide that Section 
14 (1) (a) was applicable and not Section 
14. (1) (>). When the matter came back 
to the Assistant Collector of Customs on 
remand by the Appellate Authority, his 


jurisdiction and power were undoubtedly 


limited by the order of the Appellate Au-’- 
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thority and it was his duty to act in de- 
ciding the matter sent back to him on re- 
mand in compliance with the order of the 
Appellate Authority, In the instant case, 
he has clearly acted contrary to the deci- 
sion of the Appellate Authority which 
had sent the matter back to him for ad- 
judication in the light of its decision 
which was binding on thè Assistant Col- 
lector of Customs. The power and juris- 
diction of the Assistant Collector of Cus- 
toms in deciding the matter on remand to 
him by the Appellate Authority were 
clearly restricted by the order of the Ap- 
pellate Authority. In seeking to pass the 
proposed order dated 2-12-1972 and in 
passing the final order dated 5-3-1973 the 
Assistant Collector of Customs had clear- 
ly’ acted in violation of the order of the 
Appellate Authority. The said orders are 
contrary to the directions of the Appel- 
. late Authority and the said orders are, 
therefore, illegal, unjustified and without 
jurisdiction. In that view of this and on 
this pound alone the said orders cannot 
stand. 


10. In the instant case, there has 
[been no unusual delay in making the pre- 
Sent application. The fact that the period 
of time fixed for preferring an appeal has 
elapsed constitutes no bar to the main- 


ltainability of the present application and. 


does not deprive the petitioner of this 
right to move this Court in this jurisdic- 
tion. The decision of the Supreme Court 
relied on by Mr. Basu is not of any as- 
sistance in the facts and circumstances of 
this case. In the instant case the vali- 
dity of the order is questioned mainly on 
the ground of lack of jurisdiction. It is 
to be noted that against the earlier order 
of the Assistant Collector of Customs the 
petitioner had appealed to the Appellate 
Collector and the Appellate Collector had 
allowed the appeal and remanded the 
matter back to the Assistant Collector of 
Customs, The principal grievance is that 
the Assistant Collector of Customs had 
violated the order of the Appellate Autho- 
rity and had acted illegally and without 
jurisdiction in passing the impugned 
order without complying with the direc- 
tions of the Appellate Authority and the 
order is erroneous in law on the face of 
it, As in the instant case the order is 
{clearly bad for lack of proper jurisdic- 
tion and as the order is erroneous in law 
and the error is apparent on the face of 
the order, the petitioner was justified in 
invoking the {jurisdiction of this Court 
without filing any appeal against the said 
order. 

11. In view of my finding on the 
first question it does not indeed become 
- necessary to decide the other contentions 
by Mr. Gupta. I am, however, inclined 
to the view that there appears to be con- 
siderable force in the contention of Mr. 
Gupta that in the facts and circumstan- 
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ces of this case Section 14 (1) (b) is in- 
deed applicable in cetermining the value. 
I, however, do not consider it necessary to 
decide this question finally, I also wish 
to observe that the finding of the Assis- 
tant Collector of Customs that there has 
been suppression of fazts by the petitioner 
in respect of the earlier consignments is 
clearly unwarranted and unjustified. As 
the entire order is being set aside and 
quashed it does not bacome necessary for 
me to deal with this espect at any length. 


12. In the result the petition suc- 
ceeds, The rule is made absolute, in so 
far as the orders dated 2-12-1972 and 5-3- 
1973 are concerned, The said orders are 
hereby quashed. Sp far as the order 
dated 3-6-1972 is conc2rned making provi- 
sional assessment urder Section 18 (1) 
read with Customs - Provisional Assess- 
ment Regulation, 1963, I do not think it 
will be proper to interfere with the said 
order in this proceeding. The earlier 
orders complained of. as I have already 
noted, cannot be quashed as the said 
orders merged in the order of the Appel- 
late Authority dated 12-1-1972 and the 
order of the Appellate Authority is not 
challenged in this proceeding and is in- 
deed relied on in tkis proceeding. The 
orders dated 2-12-1972 and 5-3-1973, 
are therefore, quashec. and the authorities 
concerned are restrained from giving any 
effect to the said ord2rs and/or acting in 
terms of the said orders. The Assistant 
Collector of Customs is directed to pro- 
ceed to determine the value in accordance 
with law in complience with the order 
passed by the Appellate Authority. There 
will be no order as to costs. There will 
be a stay of operation: of this order for a 
period of four weeks and during the said 
period of stay interim order will conti- 
nue. 

Rule made absolute. 
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SABYASACHI MUKHARJI. J, 
Dinesh Chandra Banerjee and others, 
Applicants v. Corporation of Calcutta and 
others, Opposite Partizs. 
Matter No. 428 of 1968, D/- 15-5-1975. 


(A) Calcutta Municipalities Act (33 
of 1951), Sections 378, 379, 380 read 
with Schedule 16, Rule 51 — Re- 
vised building applica-ion form as approv- 
ed by Corporation on 25-3-1968 — Parti- 
culars required to be furnished by licens- 
ed building surveyor — Corporation is 
eee fts rights to ask for these particu- 

ars. ` 
- Reading the previsions of Sections 378 
to 380 together it is clear that the Corpo- 
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mation has the power to specify the rarti- 
culars as indicated to be filled in in the ap- 
plication for sanction of a building lan. 
It is true that by the revised building ap- 
plication form as approved by the Ccrpo- 
ration on 25-3-1968 read with the sehe- 
dule annexed to the form a new obliga- 
tion has been imposed to give cectain 
particulars in the plan for sanction but 
these obligations are really enforcement 
of additional particulars and for the veri- 
fication of the correctness of addit:onal 
particulars under Rule 51 (1), under sub- 
rule (2) of Rule 51 the other particulars 
have been required to be given and the 
fact that these are required to be given 
in the application to ensure that these are 
correct particulars by verification of the 
licensed building surveyor, does not im-~ 
pose any additional duties on the licensed 


building surveyor which the Corporation 


was not competent to impose by virtue of 
powers under Sees. 378 to 380. (Para 4) 


ORDER:— This is an application by 
seven petitioners who are Licensed Build- 
ing Surveyors, in their representative ca- 
pacity against the Conporation of Calcutta 
under Article 226 of the Constitution, The 
petitioners challenge the letter dated 31st 
May, 1968, issued by the City Architect, 
Corporation of Calcutta. By the said let- 
ter the Licensed Building Surveyors were 
informed, inter alia, as follows: 


“The following system for the im- 
provement of working in the plan sec- 
tion of the City Architect's department 
as has been approved by the Corporation 
at its meeting held on 25-3-1968 will be 
given effect to on and from 26-6-1968 
forenoon, The revised building appli- 
cation form as approved by the Corpora- 
tion referred above would be available 
from the office of the City Architect free 
os charge between the normal office 
hours.’ 


2. I will refer to the relevant ap- 
plication form that was in practice before 
the introduction of the new system and 
the new application form with additional 
_ particulars that are required to be filled in 
by the impugned letter. Before I do that, 
it is necessary to refer to the relevant 
provisions of the Calcutta Municipal. Act. 
The relevant provisions of the said Act 
are Sections 378 to 380 which are tc the 
following effect: 


"378, (1) The Commissioner may 
from time to time, in accordance with 
such rules as may be made by the Ccrpo- 
ration, grant to any person he thinks fit a 
license to act as a licensed building sur- 
veyor for the purposes of this Chapter. | 


(2) The Corporation may prescribe 
the qualifications to be required of per- 
sons to whom licenses may be granted 
under sub-section (1) in respect of the 
several classes of buildings. _. 
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(3) Every such license shall 2e fora 
renewable period of three years. 


379. (1) The Corporation may make 
rules for the guidance of licensed build- 
ing surveyors, and a copy of all such. 
rules, for the time being in force, shall 
be written on the back of every license 
granted under Section 378. 


(2) the Corporation may from time to 
time prescribe a scale of fees of licensed 
building surveyors in respect of any class 
of buildings, to be made applicable in the 
absence of a written’ contract to the cont- 
rary. 

380. The Commissioner may decline 
to accept any plan, elevation or section, 
submitted with any application for per- 
mission to erect a new building, unless 
such plan, elevation or section has been 
prepared by, and bears the signature of, 
a licensed building surveyor.” 


It is also relevant to refer to Rule 
532 which is to the following effect: 


“532. (1) The State Government may, 
on the recommendation of the Corporation, 
by rules alter, add to or cancel any part 
of, or any rule contained in, any Sche- 
dule except Schedule I. 


(2) All refererices in this Act to any 
schedule which may be amended under 
this section shall be construed as refer- 
ences to such schedule as for the time be- 
ing so amended.” 

Rule 51 of Schedule XVI inter alia pro- 
vides as follows: 

“51. (1) Every application made under 
Rule 50 shall be written on a printed 
form (to be supplied by the Commis- 
Sioner free of charge) and shall state the 
Position of the site, the number assigned 
to it in the assessment-book and its di- 
mensions, the description of the building 
and its dimensions, and such other parti- 
culars as may be prescribed by the Com- 
missioner. 


(2) The site plan sent with such an 
application shall be drawn to a scale of 
not less than one-fiftieth of an inch to the 
ee Shall be sent in triplicate, and shall 
show— 


To 
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(1) such other particulars as may be 
prescribed by the Corporation.” 

3. The old application form before 
the impugned system was introduced. a 
copy whereof is at page 23 of the peti- 
tion, had to be signed by the owner and 
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had to give certain specifications and it 
had to be supported by site plan and such 
plan had to be signed by the Licensed 
Building Surveyor. In the new applica- 
tion form certain -certificates are required 
to be procured from various departments, 
for example, Chief Valuer and Surveyor, 
Calcutta Corporation, (Chief Valuer. & 
Surveyor, Calcutta Improvement Trust, 
Executive Engineer, Water Works, Cal- 
cutta Corporation, Borough Engr.. Calcutta 
Corporation, Executive Engineer. Drain- 
age Department, Calcutta Corporation, 
Indian Posts and Telegraphs Department 
(including Telephones), Government of 
India, Calcutta Electric Supply Corpora- 
tion Ltd., Oriental Gas Co. Ltd.. Director 
of Fire Services, Government of West 
Bengal, Commissioner for the Port of Cal- 
cutta, Garrison Engineer, Fort William, 
Commissioner of Police, Theatre Inspector, 
Corporation of Calcutta and it is enjoined 
that the Licensed Building Surveyor 
should particularly see the references are 
filled jn properly. The application form, 


however, even under the new system is . 


renuired to be signed by the owner only. 
But in the schedule annexed to the appli- 
cation form, there are certain particulars 
which are required to be piven and these 
particulars are required to be signed both 
by the owner and Licensed Building Sur- 
‘veyor, Thereafter, certain declarations 
have to be given, for example, that no. in- 
flammable material for roofs and external 
walls have been used, that all brick walls 
Shall be properly bounded and these state- 
ments are required to be specified as cor- 
rect that there is no misrepresentation. 
These particulars are required to be sign- 
ed both by the owner and the building 
surveyor. l 


A, Tt was contended on behalf of 
the applicants that the particulars which 
were required to be furnished by the an- 
nexure to the application for sanction 
were really imposition of duties upon the 
licensed building surveyors and not mere- 
ly specification of more particulars re- 
quired to be given to the plan or to the 
application. It was, therefore, submitted 
that the Corporation of Calcutta has no 
right or authority or power under Sections 
378 tọ 380 of the Calcutta Municipal Act, 
1951, as well as Rules 50 and 51 of Sche- 
dule XVI to impose additional duties on 
the buildings surveyors without rules be- 
ing framed under Section 532 of the Act. 
It was submitted that Section 380 made it 
clear that plans were different from the 
application forms. Reading the provisions 
of Sections 378 to 380 together, it appears 
-Ito me that the Corporation has the power 
to specify the particulars as Indicated to 
be filled in in the application for sanction 
of a building plan. It is true that a new ob- 
ligation has been imposed to give certain 
particvlars in the plan for sanction but 
these obligations are really enf.reement 


State v. Iswar Damodar Jew 


A.L R. 


of additional particulars and for the veri- 
fication of the correc=ness of additional 
particulars under Rule 51 (1), under sub- 
tule (2) of Rule 51 the other particulars 
have been required to be given and the 
fact that these are recuired to be given 
in the application te ensure that these are 
correct particulars by verification of the 
licensed building surv2yor. does not, in 
my opinion, impose any additional duties 
which the Corporation was not compe-|' 
tent to impose by virtua of powers under 
Sections 378 to 386 of the Act. In the 
aforesaid view of the matter. I am of the 
opinion that the impugned letter was not 
beyond the power of the Corporation or 
ultra vires the powers of the Corporation 
of Calcutta. 


5. In the premises, this application 
fails and is accordingly dismissed. There 
will be no order as to cost of this appli- 
cation. Interim order is vacated. There 
will be a stay of op2ration of this order 
for six weeks. 

Application dismissed. 
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State of West Bengal, Appellant v, 
hid Damodar Jew and others, Respon- 
ents, 


Second Appeal No. 743 of 1966. D/- 
20-11-1975. 


(A) West Bengal Estates Acquisition 
Act (1 of 1954), Section 6 {1) (i) — Word 
‘obligation’ in expressicn “or other legal 
obligation” — Meaning -— Word does not 
contemplate moral duty — Simple owner- 
ship of land by Deity without any legal 
obligation —- Exemption from assessment 
cannot be obtained. 


The word ‘obligation’ implies not = 
moral duty but a legal duty which can be 
enforced by law and which is imposed 
upon a person by an omtside agency or 
by a third party in respect of the sub- 
ject-matter, The word used in clause (i! 
of sub-section (1) of Section 6 of the Act 
does not mean a simple moral duty based 
upon. ethical conception.. There can be 
no doubt that the person referred to in 
that clause must be a person who must 
be under legal obligation while holding 
the land in khas. Consequently a simple 
ownership of the land being vested in the 
Deity by virtue of purchase without any 
legal obligation for his holding such land 
for a purpose which must be either cha- 
ritable or religious or kəth will not be the . 
ground for exemption from assessment or 
rent. (Para 10) 


(B) Words and Phrases — ‘Oblica- 
tion? — Meaning. 
LS/LS/E435/75/GGM 
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The word “obligation” means a duty, 
the bond of legal necessity which sinds 
together two or more determinate irdivi- 
duals, It is limited to legal duties aris- 
ing out of special personal relationship 
existing, whether by reason of a cortract 
or a tort, or otherwise, between two or 
more individual persons. (Para 10) 


(C) West Bengal Estates Acquisition 
Act (1 of 1954), Sections 44, 45-A, 4& and 
5-A — Finally published record of rights 
-—- Lands belonging tu Deity recorded as 
non-assessable — Revenue Officer em- 
powered under Section 45 can correct en- 
tries and ‘assess rent. (Paras 11 and 12) 


Bhabanath Dutta and Gouri Prasad 
Mukherjee, for Appellant; B. B. Giri and 
Satya Narayan Roy, for Respondent: 5. C 
Das Gupte, Amicus Curiae. 


JUDGMENT:— This -second appeal 
is by the State of West Bengal, the de- 
fendant in the original suit against the 
judgment and the decree of the Addi- 
tional Subordinate Judge, Midnapore in 
the first appeal setting aside fhe fudg- 
ment and the decree of the trial Court of 
the Munsif at Ghatal and decreeing the 
suit of the  plaintiff-respondent Sri 
Sri Iswar Damodar Jew which was dis- 
missed on contest by the trial Court, 


2. The allegations made in the 
plaint may be stated in brief. The piain- 
tiff Sri Sri Iswar Damodar Jew was the 
family Deity of Sarat Chandra Pramanik. 
During his lifetime Sarat Chandra Pra- 
manik was the shebait of the Deity. The 
suit properties. several plots of land men- 
tioned in Schedule to the plaint were 
purchased by the Deity. Sri Sri Iswar 
- Damodar Jew with the money of the 
Deity’s fund created by the said Sarat 
Chandra as shebait from one Satish Cnan- 
dra Chattopadhyay by a registered Jeed 
of sale dated the 30th Baisak, 1354 B. S. 
The said propertiés have always been 
treated as absolute debuttor properties 
and the usufructs of the suit lands are 
being used for the religious performance 
and sheba puja of the said Deity. At first 
the settlement department assessed no 
rent for the suit lands treating them as 
absolute debuttor properties, but subse- 
quently assessed rents for the suit lands 
behind the back of the plaintiffs she- 
baits Bankim Chandra Pramanik and 
others who are the heirs of the previous 
shebait Sarat Chandra Pramanik, It has 
been alleged in the plaint by the shebaits 
representing the Deity that the entries re- 
garding the assessment of rent for the suit 
lands are wrong as the properties are ab- 
solute. debuttor properties thot assessable 
according to the provisions of the West 
Bengal Estates Acquisition Act. 1954. As 
the Tahsildar of the State threatened -hat 
he would realise rent, the present suit has 
been filed after service of notice under 
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Section 80 of the Code of Civil Pracedure 
praying for a declaration. that the sunt 
properties are absolute debutter proper- 
ties and that the State is not entitled ` to 
realise any rent im respect of the said pro- 
perties which are exempted from assess- 
ment of rent. There is also a prayer for 
a permanent injunctiom restraining the 
defendant-State fram realising rent relat- 
ing to the suit properties and fram: issu- 
ing any certificate for any realisation of 
rent. 

3.- Amongst several npleas, the 
State represented by the Additional Cal 
lector, Midnapore has. stated in the writ- 
ten statement thet it is. incorreci to state 
that the disputed properties were pur- 
chased by the Deity, that the same are the 
ebsolute debuttor properties. and that the 
disputed properties are entitled zo be ex- 
empted from payment. of rent under the 
West. Bengal Estates Acetisition Act, The 
statement. that the assessment. of rent was 
made without. the knowledge of the plain 
tiff has been challenged, The rizht, title 
interest and possession of the plaintiff in 
the suit land have been disputed. In 
short, the defence case is that the promer- 
ties are not debuttor and that the assess- 
ment of rent has beem correctly and 
legally made. 

4, The trial Court held chat the 
suit properties were not acquired by the 
Deity with his own money and that they 
were not debuttor properties... According 
to the Isarned Munsif, the usufructs of 
the suits lands were partly used in sheba 
puja of the Deity and partly enjayed by 
the shebaits for their personal benefit. In 
view of this finding. the learned Mumsitf 
held thet the plaintiff could not take ad- 
vantage of the exemption from payment 
of rent. The suit was, therefore, dismiss- 
ed. Against that dismissal of the suft, an 
appeal was taken before the District 
Judge, Midnapore and the same was dis- 
posed. of by the Additional Subordinate 
Judge in favour of the plaintiff-appellant. 
The learned Subordinate Judge held that 
the correction of the finally published 
records of rights prepared during the Tre- 
visional settlement operation by assess- 
ment of rent of the suit. properties. was 
illegal as. there is. no such provision for 
correction of records or assessment of 
rent after the final publication of the 
record of rights in the West. Bengal Es- 
tates Acquisition Act. It has been held 
that the properties. being debuttor are not. 
liable tọ assessment according to the pro- 
visions of West. Bengal Estates Acquisition 
Act. The present. appeal has. been. direct- 
ed against the decision of the eppellate 
court below. 


5. I have heard Mr. Dutta. the 
learned Advocate appearing on behalf of 
the appelant and Mr, Giri, the learneé 
Advocate for the respondent. F have also 


heard Mr. 5. Dasgupta, Ex-Governmeni 
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pleader who is kind enough to act . as 
amicus curiae and discussed the points of 
law involved in this appeal. l 


6. It has been first contended-from 
the side of the appellant that the finding 
of the appellate court below that the suit 
properties are debuttor belonging to the 
Deity is without evidence and based upon 
illegal and unwarranted presumptions. 
The decision is bad for non-consideration 
of material and relevant evidence and 
misreading of the documentary evidence. 
Mr. Giri has challenged the contention. 
From the .judgment of the trial court, it 
appears that the learned Munsif discussed 
all relevant evidence on record including 
the recitals in the kobala relating to the 
disputed properties as also several papers 
of accounts and rent receipts exhibited in 
this case. He discussed the evidence both 
oral and documentary at long length and 
according to him, the previous shebait 
Sarat Chandra Pramanik purchased the 
properties not treating the same belonging 
to the Deity, but in fact, the usufructs of 
the properties were used for the sheba 
puja of the Deity as well as for the per- 
sonal benefit of the shebaits. He has not 
been able to accept the papers of account 
as quite reliable. Accordingly, the learn- 
ed Munsif has held that the claim for ex- 
emption from assessment of rent in the 
instant case cannot be allowed, The 
learned Subordinate Judge is of the view 
that the plaintiff should not have been 
called upon to adduce evidence when 
there is the presumption in favour of the 
plaintiff arising out of the finally publish- 
ed khatian showing that the suit property 
was debuttor properties not assessable for 
rent, The presumption is more active and 
the plaintiff was not bound to adduce evi- 
dence in support of the presumption and 
even if any evidence was adduced, that 
should not have been considered specially 
in view of the fact that no evidence had 
been adduced on the side of the defen- 
dant to show that the foundation of -the 
finally published record of right, though 
subsequently illegally corrected, had no 
foundation. 


7. In this case the plaintiff is Sri 
Sri Iswar Thakur Damodar Jew repre- 
sented by eight shebaits. The specific 
case in the plaint is that Sarat Chandra 
Pramanik, the previous shebait contribut- 
ed moneys and created a fund belonging 
‘to the Deity and that with the money out 
of the fund of the Deity, the said Deity 


Sri Sri Iswar Damodar Jew Thakur pur- 


chased the suit properties as his own ab- 
solute debuttor properties. It has been 
further stated that the properties were 
being - managed as such by spending the 
usufruct of the properties exclusively 
for the religious performance and sheba 
-puja of the Deity. Next it has been al- 
leged that in the finally published R. 8. 
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record the properties were shown as de- 
buttor properties but subsequently for 
unknown reasons rent has been assessed 
in the recent settlement operation. An 
entry has been made to that effect with- 
out making any enquiry to the knowledge 
of the shebaits. It has been alleged that 
the said assessment is without jurisdiction 
and not binding upon the plaintiff Deity. 
On these substantial allegations it has 
been prayed for a deczee to declare that 
the suit properties are absolute debuttor 
properties of the Deity and that they are 
exempted from assessment of rent accord- 
ing to the West Beng=l Estates Acquisi- 
tion Act. When a suit is brought by the 
plaintiff on certain allezations for any re- 
lief, it is for the plaintiff to prove the re- 
levant allegations to sbtain such relief. 
If the plaintiff wants to rely upon the 
presumption arising out of any finally 
published record of rights, he is at liberty 
to do it. Certainly the primary onus rests 
upon the defendants to rebut that pre~- 
sumption and if the plaintiff adduces no 
evidence in support «f the presumption 
and if no evidence is forthcoming from 
the defendant to refute or challenge the 
presumption, in that case the plaintiff can 
claim relief on the bas:s of the presump- 
flon alone. But, if the plaintiff adduces 
evidence either oral co: documentary. in 
support of the presum=tion arising out of 
the settlement record and if the Court 
disbelieves the evidence of the plaintiff 
and rejects the evidenze as to the basis 
or foundation of prestmption from the . 
settlement record and ¿f it is found that 
there is no foundatior for the statement 
in the record of right. the Court, in my 
view, is entitled to hod that the founda- 
tion. of the presumption on which the 
plaintiff relies is absent and that the state- 
ment in the record c? right is without 
foundation and unaccestable. This find- 
ing may be arrived at even if the defen- 
dant does not adduce any evidence. When ` 
the evidence is adduced by the plaintiff, 
the Court must consider its value or genu- 
ineness, no matter whksther there is any 
presumption in law arizing out of any set- 
tlement record or not. The finding will 


depend on evidence and circumstances. 
In the present case, the plaintiff pro- 
duced documentary evidence including 


relevant kobala, certain rent receipts and 
some papers of accounts. He also adduced 
oral evidence. On consideration of these 
pieces of evidence the learned Munsif 
held that on construction of the docu- 
ments as also from other pieces of 
evidence, it had not been proved that the 
properties in question were purchased by 
the Deity with his owz fund. It has ‘also | 
been held that the uswfructs of the lands ' 
were partly used for the sheba puia of 
the Deity and partly for the personal in- 
terest of the shebaits. .The papers: of: . 
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account have not been found to be juite 
genuine. The learned Subordinate Judge 
on the other hand did not- consider the 
material oral evidence. He did not pay 
his proper attention to the papers of 
accounts submitted by the plaintiff ir this 
case and exhibited. It appears further 
that he did not properly and correctly 
read the kobala and the settlement re- 
cord. Practically speaking his view 
appears to be that as there is no evicence 
on the side of the defendant to challenge 
© the presumption arising out of the settle- 
ment record regarding the deb iuttor 
character of the propérties, the plaintiff 
should not have been called upor. to 
adduce evidence and therefore he means 


to say that other evidence should not have 


been considered. In this connexion bear- 
ing in mind the specific case of the plain- 
tiff, the kobala (Ext. 7) is to be looked 
into. Here Sarat Chandra Pramanik the 
shebait of Sri Sri Damodar Thekur Jew 
has been shown as the purchaser, Except 
the description of the purchaser as shabait 
of the Deity. there is no indication any- 
where in any part of the recital of the 
document that the Deity was in fact the 
purchaser or that any part of the money 
belonging to the Deity was received by 
the seller as consideration. There i5 no 
indication even that the property wes in 
any way connected with the sheba puja 
or any religious ceremony of the Deity. 
On perusal of the contents of the docu- 
ment, it is found that the recitals are ad- 
dressed personally to Sarat Chandra Pra- 
manik and not to the Deity. The proterty 
will be inherited by Sarat’s heirs. The 
evidence further shows that after ur- 
chase Sarat Chandra paid rent to the 
landlord, but the name of the Deity was 
not recorded in the Sherista of the land- 
lord. In the settlement records (Exts. A 
and A-1) the name of Sarat Chandra Pra- 
manik, the shebait of Sri Sri Damodar 
Thakur Jew has been stated to be in pos- 
session as a tenant. It is significant to 
note that Sri Sri Damodar Thakur Jew 
has not been described as the tenani in 
possession. 


8. Another relevant document ex- 
hibited in this case is Ext. B, the certified 
copy of the judgment of debuttor pro- 
ceedings dated 31-5-1957 relating to the 
khatians connected with the suit proper- 
ties. The order passed is dated 4-6-1357, 
The order sheet shows that Bankim Clan- 
dra Pramanik,.one of the shebaits repre- 
senting the Deity in the present suit ap- 
peared before the Revenue Officer in the 
proceeding on behalf of his father Sarat 
Chandra Pramanik, the shebait of Sri Sri 
Iswar Damodar Thakur Jew. None ap- 
peared on behalf of the State. The mat- 
ter was heard ex parte. On considera-ion 
of the materials, the Officer held tha: it 
was a case where the properties were tur- 
chased using the name of the Deity and 
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not a case of dedication in favour of the 
Deity. It was held that it was not a case 
of ‘true or absolute debuttor properties’ 
and in this view of the finding it was held 
that exemption from assessment of rent 
would not apply, From this document it 
is clear that in the proceedings tefore the 
Revenue Officer for assessment of rent, 
the shebait was given an opportunity to 
be heard and in fact Bankim Chandra 
Pramanik, one of the shebaits in the pre- 
sent sult was present on behalf of his 
father, the previous shebait. The story 
that the enquiry was made in the proceed- 
ing for assessment of rent without the 
knowledge of the shebait is clearly un- 
tenable. This has not been denied in this 
case at the time of hearing. On conside- 
ration of the material exhibits already re- 
ferred to. I should hold that the learned 
Subordinate Judge not only failed to con- 
Sider the relevant documentary evidence, 
but also misread the kobala and the set- 
tlement records (Exts, A and A-1) as also 
the certified copy of the debuttor pro- 
ceedings, Due to the failure of necessary 
consideration and for misreacing the 
documentary evidence, the finding of the 
learned Addl. Subordinate Judge that the 
suit properties are debuttors are not cor- 
rect and the same is liable to be set aside 
being without evidence and on the basis 
of illegal and irrelevant assumptions. I 
should hold that the suit properties are 
not debuttor and that they do not belong 
to the Deity as alleged in the plaint. 


9, The next question of law which 
arises for consideration is whether the 
corrections made by the Revenue Officer 
in the settlement records by assessment 
of rent in respect of the disputed lands 
are legal and according to the provision 
of the West Bengal Estates Acquisition 
Act. Assuming that the disputed lands 
are debuttor lands belonging to the Deity, 
a pertinent question arises whether the 
lands belonging to Him can be exempted 
from assessment of rent according to the 
West Bengal Estates Acquisition Act, ‘In 
this connexion let us first of all look to 
Section 6 of the said Act. It speaks about 
the right of intermediary to retain cer- 
tain lands. There is no dispute in the 
present case that the shebait of the Deity 
has retained the land under Section 6. 
Sub-section (2) of Section 6 of the Act 
quoted below will be relevant, ee 

**(2) An intermediary who is entitled’ 
to retain possession of any land under 
sub-section (1) shall be deemed to hold 
such land directly under the State from 
the date of vesting as a tenant. subject to 
such terms and conditions as may be pres- 
cribed and subject to payment of such 
rent as may be determined under the 
provisions of this Act and as entered in 
the record of rights finally published 
under Chapter V except that no rent shall 
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-be payable for land referred to in cl. th) 
or (i):—~ 


Provided that Wedewneeeesesoes peoaasonnna 


For the purpose of deciding whether in 
the present case the plaintiff can claim 
exemptions from assessment of rent for 
the suit lands, we are to consider cl, (i) 
of sub-section (1) of Section 6 of the Act. 
The said clause reads as follows:— 


“iG) Where the intermediary is a Cor~ 
poration or an institution established ex- 
clusively for a religious or a charitable 
purpose or both, or is a person holding 
under a trust or an endowment or other 
legal obligation exclusively for a pur- 
pose which is charitable or religious or 
both—land held in khas by such Corpora- 
tion. or institution. or person for such pur-~ 
pose including land held by any person 
not being a tenant, by leave or licence of 


such Corporation or institution ofr 
person,” : 
10. When the Deity has started 


the present action for a declaration that 
the suit properties being debuttor and be- 
longing to Him cannot be assessed for 
rent but should be exempted from assess- 
ment of rent according to the provisions 
of the West Bengal Estates Acquisition 
Act, the plaintiff is to prove how he can 
claim exemption. It is admitted by the 
learned lawyers: appearing before me on 
both the sides that clause (i) of sub-sec- 
tion 1) of Section 6 of the Act is applic- 
able to see whether the suit lands are as- 
sessable. ‘The question, therefore, is “Can 
the Deity claim exemptions from assess- 
ment of rent simply because the proper- 
ties in question belong to Him’? Mr. 
Giri, the learned Advocate for the respon- 
dent has admitted quite frankly and there 
can be no doubt that the Deity, if an in- 
termediary. cannot be a Corporation. It is 
also admitted by Mr. Giri that the plain~ 
_ tiff-Deity js not institution established ex- 
clusively for a religious or e charitable 
purpose or both, It is not a case of a 
person holding under a trust or endow- 
ment exclusively for a purpose which is 
charitable or religious or both. It is not 
the case of the plaint that ft is a 
case of trust or endowment. Mr. 
Giri also does not rely upon 
this part of clause (i). | Mr, Girl's conten- 
tion is that the Deity is a person holding 
the disputed Iands under a legal obliga- 
tion exclusively for a purpose which is 
charitable or religious or both and on this 
part of clause (i) according to Mr. Giri, 
the plaintiff-Deity can claim exemption 
from assessment of rent, Both Mr. Das- 
gupta and Mr. Dutta opposed the conten- 
tion of Mr. Girt. First of all the plaint 
case is that the Deity. has purchased the 
suit lands with his own fund anà there- 
fore, he is the proprietor of the proper 
ties. The Deity has acquired the proper- 
ty as absolute owner by virtue of pur 


ALR. 


chase without any concition, duty or any 
obligation, The suit lends are the abso- 
lute properties of the Deity and as ‘such 
the Deity possesses the lands. ‘Obtiga- 
tion’ means a binding duty as per agreé- 
ment or contract Implied or express. The 
word according to Osborn’s the Concise 
Law Dictionary, 4th Ecn. means “a duty: 
the bond of legal necessity which binds 
together two or more determinate indivi- 
duals. It is limited to egal duties arising 
out of special personal relationship exist- 
mg, whether by reason of a contract or 
a tort, or otherwise. beween two or more 
individual persons”. The word ‘obligation’ 
implies not a moral duty but a legal duty 
which ean be enforced by law and whieh 
Is Imposed upon a person by an outside 
agency or a third party in respect of the _ 
subject-matter, The word used in elause 
(i) of sub-section (1) of Section 6 of the 
Estates Acquisition Act does not meen a 
simple moral duty based upon ethical 
conception, It is quite clear from the 
reading of the said clause that the exemp- 
tion from assessment oz rent in respect of 
a land will be available in a case where a 
person holding the land in question in 
is under legal obligation and not 
moral as it has been clearly stated for a 
purpose which must be either charitable 
or religious or both There can be no 
doubt that the person referred to in that 
clause must be a person who must be 
cmder such legal obligation while hoiding 
the land in khas. This clause has got te 
be read with reference to the pleading in | 
the present case to see whether that is ap- 
plicable here. The simple case of the 
Deity is that He has purchased the land 


‘with his own money and has been in pos- 


session of the land as absolute debuttor 
properties and therefore, being the owner 
of the land the Deity is entitled to get 
exemption from assessment of rent. It is 
mot the case of the p:aintiff that he is a 
person holding under a trust or endow- 
ment or any other legal obligation exelu- 
eively for a purpose which is charitable 
or religious or both. Simple ownership 
of the Jand being veszed in the Deity by 
virtue of purchase without any legal ob- 
tigation for His holdirg such land for the 
purpose as mentioned will not be the 
ground for exemption from assessment of 
rent. In this view of the matter the be- 
neft of clause &) of sub-section (1} of 
Section 6 reed with satb-sectian {2) ean- 
not be availed of by the plaintiff. 


I1. Lastly, it has got to be consi- 
gered whether the debuttor proceedings 
started by the Revenue Officer for assess: 
ment of the suit lands were illegal in the 
absence of any provision in the West Ben- 
gal Estates Acquisition Act and whether 
the assessment in thet enquiry proceed- 
ings ‘was Ilegal. Section 42 of the Estates 
‘Arcquisition Act gives authority to the Re- 
venue Officer for d=termination of «the 
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rent according to the principles meation- 
ed therein, Section 42-A of the Aet in- 
serted by the West Bengal Act XIX of 
1961 with retrospective effect says that if 
for any reason the rent payable in res- 
pect of any land retained by any inter- 
mediary has not been determined before 
the draft or final publication of the record 
of rights, then notwithstanding anything 
contained elsewhere in the Act the Reve- 
nue Officer may, at any time, after giving 
notice to the person concerned determine 
the rent in accordance with Sectiors 40, 
4i and 42 and enter ‘the rent Sp deter- 
mined in tha record of rights. Of ceurse 
there is a provision for appeal against 
this order and the decision of oe appel- 
late authority would be final and the Re- 
venue Officer shall, if necessary correct in 
accordance with such decision, The entry 
relating to the rent made by him in the 
record of rights under Section 44 of the 
Act relates to the draft and final publica- 
tion of the record of rights. Sub-section 
{2a} of Section 44 clearly says that an 
Officer specially empowered by the State 
Government may on application w thin 
nine months er of his own motion within 
21 years from the date of final pubica- 
tion of the record of rights or from the 
date of coming inte force of the West 
Bengal Estates Acquisition (2nd Amend- 
ment} Ordinance, 1957 whichever is later, 
revise an entry in the record finally pub- 
lished in accordance with the provisions 
of sub-section (2) after giving the persons 
interested an opportunity of being heard 
and after recording reasons therefor. 
There are provisos but we are not con- 
cerned with 
ef Section 44 gives scope for revision of 
the record of rights finally published upon 
an application by a person aggrieved or 
in a proceeding started by the Officer con- 
cerned suo motu. In this connexion Sec- 
tions 45 and 45-A of the Act should be 


considered, Section 45 is a provision 


which gives authority to a Revenue Of- 
cer specially empow by the State 
Government for correction of the finally 
published record of rights relating tp Dona 
fide mistakes, Section 45-A gives autho- 
rity to a Revenue Officer specially em- 
powered by the State Government to cor-- 


rect an entry in the record of rights ic it . 


is necessary tp do so in pursuance of an 
order under Section 5-A or on account of 
any am ent made in the provisions of 
the Act or the rules made thereunder. 

12. Lastly we have the provision 
in sub-section (4) of Section 44 ich 
runs as follwos:— 

"Every entry in the record of rīgats 
finally published under sub-section (2) 
including an entry revised under sab- 
section (2a) made under Section 42-A or 
eorrected under Section 45 or Section 
45-A shall, subject to any modification by 
an order on appeal under sub-section 43), 


them, This sub-section {2a} 
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be presumed to be correct until it is prov- 
ed iby evidence to be incorrect.” 

Ext, B is the, order of the Revenue Ofi- 
cer passed in the debuttor proceedings in 
case No. 5 dated 31-5-1957. The order 
was passed on 4-6-1957. It was a suo motu 
proceeding. Notices were given to the 
parties concerned, Bankim Chandra 
Pramanik. one of the shebaits in the pre- 
sent case appeared. But’ none appeared 
on behalf of the State of West Bengal, It 
was held by the Revenue Officer concern- 
ed that the suit properties were not ab- 
solute beduttor properties and the lands 
were found to be assessable under Section 
42 of the Estates Acquisition Act. It was 
held that no exemption under sub-sec- 
tion (2) of Section 6 of the Act would be 
allowed and ultimately, admittedly, the 
rents were fixed, There is no such evi- 
dence to prove that the Officer who held 
the proceedings or assessed the rent was 
not duly authorised by the State Govt. 
in that behalf. Such authority has not 
been challenged. In view of the provi- 
sions of the Act just mentioned herein- 
before, I should hold that the assessment 
of rent and the debuttor proceeding re- 
ferred to in Ext. B are quite legal and 
that the Revenue Officer duly empowered 
by the State Government can legally as- 
sess rent in respect of the lands which are 
recorded as non-assessable in the finally 
published record of rights and may also 
correct the finally published records ac- 
cordingly. After due corrections accord- 
ing to law, the presumption of correctness: 
of the corrected records of rights shall be 
there until it is proved by evidence to be 
incorrect. The view of the learned Sub- 
ordinate Judge below that there was no 
provision for correction of the record of 
rights and assessment of rent after the 
final publication of record cannot be held 
to be correct and he was wrong in holding 
that there was presumption of correctness 
in the finally published records of rights. 
The corrected records of rights, however, 
had presumption of correctness. . 


13- No other point has bean rais- 
ed before me and I find that the judgment 
of the learned first appellate court is er- 
roneous dus fo perverse finding of fact 
arrived at on account of non-considera- 
tion of material evidence and misreading 
of the evidente already on record and also 
for misconstruction of provision of law. 
The said judgment and the decree passed 
thereon are liable to be set aside. 


14. In the result the appeal suc- 
ceeds and the judgment and the decree 
of the learned Subordinate Judge are 
hereby set aside. The plaintif ‘having 
failed to prove the plaint case, the suit 
has been rightly dismissed by the trial 
court. The trial Court’s decision is here- 
by upheld. I, however. pass no order as 
to costs in this appeal, . 
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15. Before I leave this matter. I 
must express my gratitude for the assis- 
tance rendered by the learned lawyers of 
both the sides and particularly I am 
thankful to Mr. Dasgupta for acting as 
amicus curiae, 
Appeal allowed. 
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Samsuddin Mia, Petitioner v. Munsi 
Adal Alim and another, Opposite Parties. 

Civil Revn. No. 3395 of 1974, D/- 17-9- 
1975. 


(A) Provincial Small Cause Courts 
Act -(1887), Section 17 (1) Proviso — Com- 
pliance of — What amounts to — Whe- 
ther application for and obtaining of, 
prior permission for furnishing security if 
essential to maintainability of application 
for setting aside ex parte decree — (Civil 
P. C. (1908), Order 9, Rule 13). 


There is nothing indicated in Sec- 
tion 17 that the Court shall not accept an 
application for setting aside’ ex parte 
decree without any security being fur- 
nished by the defendant according to the 
order or specifications given by the Court 
previous to presentation of such applica- 
tion. It has not been stated in the pro- 
vito to Section 17 (1) that an application 
for furnishing security should be in 
writing. That application may be in 
writing or verbal, According to the pro- 
viso, the defendant is to deposit money 
or to furnish security but it is not for the 
ccurt to reject mechanically any applica- 
tion as soon as it is presented without any 
security. AIR 1964 Andh Pra 544, Rel. 
on, (Paras 4, 5) 


Where the petitioner filed registration 
receipt showing furnishing of security im 
favour of court for decretal amount along 
with his application under Order 9. Rule 
13. Civil P. C. for setting aside ex parte 
decree and stated that fact in his applica- 
tion and the court registered it on the 
same day without raising any objection 
and directed the petitioner to file requi- 
sites for: service of notice on other side. 


Held that there was the substantial 
compliance with Sec. 17 (1) by the defen- 
dant and that after registering the appli- 
cation and accepting the security already 
offered, the court acted illegally in reject- 
ing the application by holding that it act- 
ed wrongly in registering it. The Court 
had jurisdiction and judicial discretion to 
accept tentatively a security furnished by 
the applicant without obtaining approval 
from the Court subject, of course, to the 
objection of the opposite party and also 
to his furnishing such other security as 

o Ms ly 


LS/LS/E433/75/VSS 


Samsuddin Mia v. Munsi Adal Alim 


A.I. R. 


would be directed by the Court later on 
to its satisfaction. (Para 6) 


(B) Provincial Small Cause Courts 
Act (1887), Section 25 rzad with Section 7 © 
— Revision — Order of Small Cause 
Court — Revision appliration under Sec- 
tion 115, Civil P. C. — Not maintainable 
— But High Court can convert it as one 
under Section 25 of the Act and deal with: 
it — (Civil P, C. (1908 Section 115). 
The High Court can suo motu consi- 
der the validity or legality of the order 
of the trial court under Section 25 of the 
Provincial Small Cause Courts Act even in 
the absence of any aprication of a party 
to the litigation. AIR 1959 Ker 329, Re- 
lied on. ` (Para 7) 
(C) Interpretation ef Statutes — Let- 
ters of the law — Not to be strictly ap- 
plied — The sense carried by the letters 
and which appears to ke reasonable for 
the sense it carried must be accepted — 
Meaningless or unsubséantial technicali- 
ties should be ignored. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1964 Andh Pra 54+ = (1964) 2-Andh 
WR 275 5 
AIR 1959 Ker 329 = ILR (1957) Ker 920 
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Md, Sadeque Hosen, for Petitioner; 
Mukul Gopal Mukheriee, for Opposite 
Parties, 

ORDER:— This revisional applica- 
tion has been filed by the defendant-op- 
posite party against the order of a Subor- 
dinate Judge at Birb-um in the Small 
Cause Court jurisdictim dismissing an 
application under Order 9, Rule 13 of the 
Code of Civil Procedure filed by him for 
setting aside an ex parte decree passed 
against him. 

2. ‘The admitzed facts relevant for 
this application may oe stated jn short. 


An ( Sui was filed by 
the opposite party-plaintiffs Abdul 
Alim and Sk. Ziatiddin against the 
present petitioner. Samsuddin Mia for 


realisation of arrears cf rent and the de- 
fendant appeared to zontest and filed 
written statement challenging the claim 
of the plaintiffs. On che date fixed for 
hearing, as the defenzant was not pre- 
sent, an ex parte decree was passed to 
the tune of Rs. 608.88 NP. including costs 
of the suit. The defendant, thereafter, 
filed a petition under Order 9, Rule 13 of 
the Code of Civil Procedure for setting 
aside the ex parte decree alleging that he 
had sufficient reasons for non-appearance 
on the date of hearirz and along with 
that application, he filed a receipt grant- 
ed by the local Regisiration office show- 
ing that he had executed a security bond 
in favour of the Court of the Subordinate 
Judge to the extent c Rs. 608.88 NP. re- 
lating to some properties registered on 
the very day when the said application 
was filed. Besides it was stated in the 
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petition under Order 9, Rule 13 that as a 
security for payment of the decretal Cues 
the petitioner had executed and regiszer- 
ed. a security bond in favour of the Court 
as would be evidenced by the receipt filed. 
It was prayed in the petition that in view 
of the statements made in the petit.on, 
the S. C. C. Suit might be restored by 
setting aside the ex parte decree. The 
application was filed on 30-3-1974, On 
that very day the application was regis- 
tered as Miscellaneous Case No. 17 of 
1974 and the petitioner was directed to 
take steps for service upon the opposite 
party by 10-4-1974. On 10-4-1974 the 
petitioner filed requisites and there was a 
direction for issue of the notices upon the 
opposite parties fixing 10-5-1974 for re- 
turn and order, The opposite parties ap- 
peared and filed objection and the opo- 
site parties raised objection that the ap- 
plication was not maintainable and should 
be rejected on the ground that the provi- 
so to sub-section (1) of Section 17 of ihe 
Provincial Small Cause Courts Act was 
not complied with, The contention of 
the opposite party was that as the defen- 
dant did not obtain an order from fhe 
Court as to the nature of the secur-ty 
bond to be executed by him upon a pre- 
vious application jn the absence of any 
deposit of cash money, the Court had no 
right to register the case and proceed with 
the application, The court below heard 
the learned Advocates of both the partes 
and without going into the merits of tne 
case on the question of law, has held tkat 
in the absence of any deposit of decraial 
amount and unless permission of tne 
Court is obtained to furnish security, tne 
defendant cannot file an application under 
Order 9, Rule 13, C. P. Code and that suzh 
application even if filed or registered, 
would be invalid, It appears that tne 


learned Subordinate Judge acting within 


the jurisdiction of the Small Cause Cort 
was of the view that the Court had 70 
power to entertain an application for set- 
ting aside the decree unless order is given 


for furnishing security and such security 


is furnished by the party as would be az- 
cepted by the Court. As in the present 
case the defendant did not file an applica- 
tion for permission for furnishing secu- 
rity and did not file any security wizh 
previous approval of the Court, the d2- 
fendant was not entitled to get any relief. 

3- I have heard Mr. Hossen, the 
learned Advocate for the petitioner and 
Mr, Mukherjee, the learned Advocate ap- 
pearing on behalf of the opposite parties. 
The main question before me is whether 
there was substantial compliance of the 
proviso to Section 17 (1) of the Provincial 
Small Cause Courts Act by the defendant 
when an dpplication was filed for settirg 
aside an ex parte decree: Mr. Mukherjee’s 
contention is that according to the proviso 


to sub-section (1) of Section 17 of the Pre-- 
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vincial Small Cause Courts Act, the first 
requisite for the defendant for fi:ing an. 
application for setting aside the ex parte 
decree is to deposit the decretal amount 
in cash along with the application or the 
defendant may, without depositing cash, 
file a petition for setting aside the ex 
parte decree, but before that he is to file 
an application in writing for obtaining 
permission to file security to the extent 
of the decretal amount and furnish such ` 
security for the safety of the decretal 


. dues as would be directed by the Court. 


Upon furnishing such security earlier or 
at best with the filing of such security, 

the defendant could be entitled to file an 

r ae for setting aside the ex parte 
ecree, 


4, Before I proceed to consider 
the question of law raised, I qucte the 
relevant portion of Section 17 (1) of the 
Provincia! Small Cause Courts Act:— 

“17. Application of the Code of Civil 
Procedure— 


(1) The procedure prescribed in the 
Code of Civil Procedure, 1908 (5 o? 1908), 
shall, save in so far as is otherwise pro- 
vided by that Code or by this Act, be the 
procedure followed in a Court of Small 
Causes in all suits cognizable by it and in 
all proceedings arising out of such suits: 


Provided that an applicant for an 
order to set aside a decree passed ex parte 
or for a review of judgment shall, at the 
time of presenting his application either 
deposit in the Court the amount due from 
him under the decree or in pursuence of 
the judgment, or give such security for 
the performance of the decree or compli- 
ance with ithe judgment as the Court 
may, on a previous application made by 
him in this behalf, have directed.” 


The proviso to sub-section (1) of Section 
17 says that in case a defendant wants 
to file any application for setting aside an 
ex parte decree, it is for him either to 
deposit the amount under the ex parte 
decree at the time of presentation of the 
application or at the time of presentation 
of his application, he is to give such secu- 
rity for the performance of the decree or 
compliance with the judgment as would 
be directed by the Court on previous ap~ 
plication in this respect, There is no 
doubt in my view that it is mandatory on 
the part of the judgment-debtor while 
filing an application for setting aside the 
ex parte decree to deposit the decretal 
amount in cash if the circumstances so 
permit or the defendant may choose to 
furnish security for the compliance of the 
decree and iudgment after obtaining per- 
mission therefor from the Court. upon an 
application to be made before the filing 
of the petition for setting aside the ex 
parte decree. According to the proviso it 
is no doubt that the defendant is to dex 
posit the amount as mentioned or furnish 
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there is an application-in writing previous 
to the filing of the application for setting 
aside the decree, for permission to furnish 
security and unless such permission is 
granted by the Court, the defendant has 
no right to furnish security according to 
his wish and file the application and if 
the. defendant does so, the Court is bound 
to reject that application, In construing 
a provision contained in the enactment of 
fhe country, the Courts should read the 
law with open and liberal mind and rea- 
sonably interpret the same so that it may 
be practically applied to cases. After all 
the law is not a stony mould or a rigid 
formula that the facts which do not fit in 
with the mould or do not come under 
the formula, should be rejected. The let- 
ters of the law cannot be strictly applied, 
but. the sense carried by the letters and 
which appears to be reasonable for the 
sense jt carries must be accepted. We 
are to see whether there has been subs- 
tantial compliance with the law. Mean- 
Ingless or unsubstantial technicalities 
should be ignored. In the proviso to sub- 
section (1) of Section 17 as quoted above, 
it is stated that the defendant for fur- 
nishing security should comply with the 
direction in respect of such security as 
would be granted upon a previous appli- 
cation. In this proviso it has not been 
stated that such application should be in 
Writing, The application may De in writ- 
ing, or verbal. The intention of the Legis- 
lature for the inclusion of the proviso is 
@uite clear. It was meant for safeguard- 
ing the interest of the plaintiff who has 
already obtained an ex parte decree so 
that the decree or judgment may be com- 
plied with by the defendant in ease the 
application for setting aside the ex parte 
decree fails. This safeguard is meant to 
prevent harassment and frivolous applica- 
tions by the defendant, delay in the pro- 
cesses of the Court and any attempt to 
defeat the decree already passed. — 


5. In the present case there is no 
doubt that the application was filed with- 
in time and not on the last day of limita- 
tion. It is undisputed that along with the 
application under Order 9, Rule 13, C. P. 
Code. the defendant filed a registration 
receipt showing that before the filing of 
the application he hed already executed 
a security bond in favour of the Court 
passing the decree covering the decretal 
amount. The petitioner also stated in the 
application that the registration receipt 
showing execution of the security bond 
was filed with it and prayed at the same 
time that the decree might be set aside. 
The order sheet of the Court shows that 
on the very day of presentation of the ap- 
plication, the Court registered the appli- 
cation as the Miscellaneous Case and 
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defendant was directed to file requisites 
for service of notice upon the other side. 
Clearly, therefore, it was brought to the 
notice of the Court that a security bond 
was executed by the defendant to the ex- 
fent of decretal dues and thereafter, the 
Court accepted the abplication for consi- 
deration, The said application was not 
rejected or not found non-maintainable 
for want of deposit of decretal money or 
sufficient and satisfactory security, In-the 
present circumstances, therefore, I have 
nO doubt that the Court accepted the ap- 
plication of the defendant and also the 
execution of the security bond as evidenc- 
ed by the registratior. receipt attached to 
the application, may e tentatively. This 
acceptance was within the jurisdiction of 
the Court and not contrary to law. Thera 
is nothing indicated ir: Section 17 that the 
court shall not- accept any application 


“without any security being furnished by 


the defendant according to the order or 
specifications given br the Court previous 
to such presentation of the. application, 
According to the proviso, the defendant is 
to deposit money or wo furnish security 
but it is not for the court to reject me- 
nically any application as soon as it is 
presented without gny security, There 
may be cases where application for fur- 
nishing security is fied before the pre- 
sentation. of an application for setting aside 
of an ex parte decree, but for some reason 
or other, no order is passed by.the court 
on that application within the period of 
limitation prescribed for representation. 
of an application for setting aside the dec- 
ree, It does not mean that the defendant 
shall not be entitled to file any such ap- 
plication unless ther2 is the order this 
way or that upon an application for fur- 
nishing security in place of deposit of 
cash money. There may also be cases 
where application for setting aside the 
decree is filed along with the petition for. 
allowing to furnish sscurity to the extent 
of decretal dues but within the period of 
limitation no order is passed. If should — 
be remembered that due to the latches or 
fault of the court no litigant should suffer 
and at the same time the court will see 
that there has been a substantial compli- 
ance with law by the litigant, Unimport- 
ant technicalities sheuld not prevent the 
court from doing proper and substantial 
justice to the litigant. To give an instance 
of substantial compliance with Section 17 
{1) of the Provincial Small Cause Courts 
Act, I may refer tc the decision in the 
case of P. Venkatarafnam v. M. Agasthees- 
wara Rao appearing in AIR 1964 Andh. 
Pra. 544. In that case a draft bond was 
filed along with the petition for setting 
aside the ex parte decree of an S. C2: 
Suit. The Court ordered for testing the 
bond, No bond previously approved by 


the Court was filed at the time of presen- . 


tha tation of the petition for seting aside the 
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decree, The High Court in the circum 
stances held that the Court below allow- 
ed the petitioner to furnish security and 
that Section 17 (1) was sufficiently esm- 
plied with. It may further be noted that 
in this case the view of this Court was 
that the application for furnishing secu~ 
rity mentioned in Section 17 (1) does not 
contemplate filing of written appkca~ 
tion. The application may be oral. 


6. The petitioner before me. a£ I 
have already stated, filed the registration 
receipt showing furnishing of security in 
favour of the court, The application was 
registered. No objection was raised 
the Court. But, on the other hand noce 
was served upon the opposite parties. It 
is quite clear that- the defendant ected 
with all his bona fides and the Court ac- 
cepted the security offered to the court. 
The defendant was made to believe that 
his application was accepted, Had there 
been summary rejection of the applira- 
tion for restoration of the suit for want 
of money deposit or security, then eer- 
tainly or the very next day the defendant 
could have taken necesary steps to d2v0~ 
sit cash money if necessary. But that op- 
portunity was lost to him as the applica~ 
tion was accepted by the Court. From 
the facts and circumstances, I have no 
manner of doubt that there was sub- 
stantial compliance with Section 17 (1) of 
the Provincial Small Cause Courts Act by 
the defendant and that after registering 
the Miscellaneous Case, on acceptance o 
the security already offered, the court azt« 
ed illegally in rejecting the application ag 
it did by holding that it acted wrongly 
in registering the miscellaneous case. 
Court had jurisdiction and judicial dis- 
cretion to accept tentatively a secur-ty 
furnished by the applicant without ch- 
taining approval from the Court subject, 
of course, to the objection of the oppos:te 
party and also to his furnishing such other 
security as would be directed by the 
Court later on to its satisfaction. The 
Court could, after the objection filed oy 
the opposite parties, consider whether 
the security ed was sufficient or 
whether it would direct the defendant to 
furnish other suitable securities to ts 
Satisfaction. If the security already fur- 
nished was found sufficient. the corrt 
ought to have gone into the merits to s26 
whether the application for setting aside 
the ex parte decree was to succeed or fail, 
In case the defendant was to furnish 
other securities and if in spite of sufficient 
opportunity to the defendant for furnisn~ 
ing such security. the order was not corm 
plied with, then the court could have been 
justified to reject the application under 
Order 9, Rule 13 of the C. P, Code, in 
my opinion, the court below not only act- 
ed illegally, without jurisdiction and with 
material irregularity but also caused great 
injustice to the defendant, 
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7. Mr. Mukherjee has furtner con- 
fended that the present application under 
Section 115 of the C. P. Code against the 
order passed by the Small Canse Court 
below rejecting the application under 
Order 9, Rule. 13 should be rejected as not 
maintainable in view of Section 25 of the 
Small Cause oe Act read with Sec- 
tion 7 of the C. Code according to 
which Section a ‘of the Code does not 
extend to courts constituted under the 
Provincial Small Cause Courts Act, 1887. 
The present revisional application has 
been directed against the order of the 
S. C. Court and as such no revisional 
pre lie under Section 115 of the 
C. Cade. But. this will not prevent 
fae Court from dealing with the present 
revisional application which can be cor- 
verted to one under Section 25 of the 
Provincial Small Cause Courts Act and I 
treat the same as such. The High Court 
can suo motu consider the validity or le- 
gality of the order of the trial court under 
Section 25 of the Provincial Small Cause 
Courts. Act even in the absence of any ap- 
plication of a party to the litigation. In 
this connexion reference may be made to 
the case of Ramunnj v. Govindan reported 
in AIR 1959 Ker 329 = ILR (1957} Ker 
920. The second objection raised by A 
Mukherjee also fails. . 


8. In the result, the revisional ap- 
plication succeeds and the order com- 
plained against is hereby set aside, The 
Miscellaneous Case No. 17 of 1974 be sent 
back to the court below to be disposed of 
and dealt with according to law and as 
indicated above, The Rule is hereby made 
absolute. I pass no order as to costs in 
the facts and circumstances. 

Rule made absolute. 
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Premendu Bhusan Mondal, Plaintiff- 
Appellant v. Sripati Ranjan Chakravarty, 
Defendant-Respondent, 

m F, O. D. No, 439 of 1969. D/- 2-9- 


(A) Limitation Act (1963), Article 65 
— Suit for possession of a house on basis 
of title and mot on prior possession and 
dispossession —— Art. 65 applies and period 
of limitation of 12 years starts from date 
when defendants possession became ad- 
verse. _ (Para 5) 

(B) Limitation Act (1963), Art. 65 — 
Adverse possession — Person in un- 
authorised possession admitting title of 
true owner =- His possession cannot he 
adverse to true owner but should be 
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deemed on his behalf. 
(Paras 5, 6) 


(C) Limitation Act (1963), Art. 65 — 
House standing in name of plaintiffs ven- 
dors in Municipal register and after pur- 
chase plaintiff getting his name mutated 
— Taking of electric connection in disput- 
ed house and paying its municipal tax by 
defendant does not go to prove his adverse 
Possession, (Para 7) 

(D) Limitation Act (1963), Article 65 
~— Suit for possession — Mere trespass for 
any length of time if good defence, 

A squatter or trespasser, who does 
not set up a claim of right cannot plead 
adverse possession and no length of mere 
squatting possession js a good defence in 
a suit for possession by the true owner. 
AIR 1963 SC 454 and AIR 1957 Trav-Co 
14, Rel, on. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1963 SC 454 = (1963) 2.SCJ 140 9 
AIR 1957 Trav-Co 14 = ILR (1956) Trav- 

Co 452 9 
1865 Beng LR (Supp. Vol.) 182 = 3 Suth 
WR 73 (FB) 9 


Hrishikesh Ganguly. for Appellant; 
‚Panchanan Pal and Miss Jyotsna Das. 
for Respondent. 


M. M. DUTT, J.— This appeal is at 
the instance of the plaintiff and it arises 
out of a suit for declaration of title, reco- 
very of possession and mesne profits. 


2. The disputed house belonged to 
one Hiru Sheikh. He died in 1948 leav- 
ing behind him his four sons and two 
daughters. The heirs of Hiru Sheikh, 
namely, Abdul Latif, Abdul Gani and 
others were living in the disputed house 
being premises No, 4, R. N, Chatterjee 
Lane, Baranagar. There was a communal 
riot in or about March, 1950, and they had 
to leave the disputed house and take shel- 
ter in village Badra, in the interior part 
of the district of 24-Parganas, Taking 
advantage of their absence, the defen- 
dant who is a refugee from East Pakis- 
tan, occupied the disputed house which 
was lying vacant. The plaintiff purchas- 
ed the disputed house from Abdul Latif 
and others on May 29, 1964. by a regis- 
tered sale deed. He mutated his name in 
the Municipal Register and paid taxes. 
The plaintiff requested the defendant to 
vacate the disputed house, but the defen- 
dant. though he assured the plaintiff that 
he would vacate the same, did not ulti- 
mately do so. In the circumstances, the 
plaintiff instituted the suit for the reliefs 
aforesaid. 

3. The main defence of the defen- 
dant is that he has acquired title to the 
disputed house by adverse possession for 
a period of over twelve vears. Hle came 
to the disputed house in March, 1950 and 
since then he has been in uninterrupted 
possession thereof. It is contended by 
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him that the suit is barred by limitation 
and adverse possession. 

The learned Subordinate Judge, 
5th Court. Alipore, came to the finding 
that the defendant hed acquired: title to 
the disputed house by adverse possession. 
Upon the said finding, the learned Subor- 
dinate Judge dismissed the suit, Hence 
this appeal. 

5, The only question that is ina 
volved in this appeal is, whether the de- 
fendant has acquired title to the disput- 
ed house by adverse possession. On the 
allegations made in tke plaint, it is clear 
that Article 65 of the Limitation Act, 
1963, applies to the zase. The plaintiff 


has brought the suit for pos- 
session of the disputed house bas- 
ing his claim on title and not on 


prior possession and dispossession, Tha 
period of limitation as prescribed by Arti- 
cle 65 is twelve years from the date when 
the possession of the defendant becomes 
adverse to the plaintif. The learned Sub- 
ordinate Judge has also held and, in our 
opinion, rightly that Article 65 applies. In 
the written statemen:, it is the positive 
case of the defendan- and it is also his 
evidence that within < or 5 months of his 
coming into possession of the disputed 
house, he wanted to bourchase the same. 
There is some negotiation jn the matter, 
but as Abdul Gani, one of the sons cf 
Hiru Sheikh proposed to get the deed of 
sale registered by false personation of 
some of the vendors who were then living 
in East Pakistan and unable to come to 
Calcutta for the ourgose of registration, 
the defendant did not agree. It thus ap- 
pears that the defendant admitted the 
title of the plaintiff’s vendors after he 
came to occupy the disputed house, In 
our view, when & person in unauthorised 
occupation admits tne title of the true 
owner his possessicn of the property will 
not be adverse to the true owner. 


6. It is also th2 plaintiffs case that 
after his purchase of the disputed house 
he contacted the defendant several times 
and requested him to vacate the same. and 
before his purchase his vendors.on some 
occasions contacted the defendant and de- 
manded vacant possession from him. But 
each time the defencant assured them 
and the plaintiff that he would vacate the 
disputed house as soon as he would get 
alternative accommodation from the Gov- 
ernment by way of rehabilitation. P. W. 
3 Priyabrata Dasgupta who was the Sez- 
retary of the Refugee Committee and P. 
W. 4 Sushil Kumar Mukherjee have cor- 
roborated the plaintiff’s case. The learn- 
ed Subordinate Jucge has not believed the 
evidence of P. W. 3, because he lent some 
money to the defendant. He has (sic) (not?) 
placed reliance on the evidence of P. W. 4 
as he had intimacy with P. W. 1 Samsud- 
din, one of the sons of Hiru. In our opin‘cn, 
on these grounds. the evidence of P, Ws. 
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3 and 4 cannot be rejected, P. W. 1 Sam- 
suddin has stated in his evidence that 
when they came back from Badra they 
found the defendant in possession of the 
disputed house. He asked him to vecate 
the house in or about 1955/1956, but the 


defendant told them to wait as he was a. 


refugee and would get loan from the Re- 
habilitation Department. We do not also 
find any reason to disbelieve Samsuddin. 
It has been already stated, that when a 
person in unauthorised occupation admits 
the title of the true owner his possession 
of the property is not adverse to the true 
owner, but it should be deemed to bə on 
his behalf, 


7. The defendant, however, sought 
to prove adverse possession by certain 
facts, One Dhiren Chatterjee was the 
Chairman of the Baranagar Municipality. 
It is the evidence of the defendanz that 
in January, 1951, Abdul Gani came and 
requested him to go to the house of Dhi- 
ren Chatterjee. Dhiren Chatterjee 
threatened the defendant and ask- 
ed him to vacate, but he told Dhi- 
ren Chatterjee that he was in forcible oc- 
cupation and would never vacate the dis- 
puted house. In the first instance, we are 
not prepared to. believe the statement of 
the defendant. for according to D. W, 1 
Hirendra Nath Chatterjee, who is the bro- 
ther of Dhiren, his: brother arranged va- 
cant houses for refugees and the ‘para 
people’ helped the defendant and his fa- 
mily to occupy the disputed house. D, Ws. 
2 and 3 also categorically stated that Dhi- 
. ren Babu arranged for the rehabilitation 
of refugees. In view of the said evicence 
of the witnesses’ examined on behal of 
‘the defendant, it is difficult to believe that 
Dhiren Chatterjee would ask the defen- 
dant to vacate the disputed house. Se- 
condly, there is no evidence that the said 
statement was made by the defendant to 
Dhiren Chatterjee in the presence of 
Abdul Gani or any of the vendors of the 
plaintiff, Even assuming that the defen- 
dant refused to vacate the disputed Fouse 
when asked by Dhiren Chatterjee, that 
would be no evidence of adverse posses- 
sion or assertion of hostile title against 
the plaintiff or his vendors. Dhiren 
Chatterjee had nothing to do with the 
disputed house nor was he an agent of 
the plaintiff's vendors. The deferdant 
placed reliance on the fact of teking 
electric connection in the. disputed Louse 
and payment by him of ‘the Munizipal 
tax. In our view, taking of electric con- 
nection or payment of Municipal tax 
does not go to prove adverse possession of 
the defendant. The house stood in the 
name of the plaintiff's vendors in the 
Municipal Register and after the pur- 
chase of the same, the plaintiff mu-ated 
his name. The defendant, therefore. paid 
taxes to the Municipality in the name. of 
the plaintiff's vendors and, thereafter, in 
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the name of the plaintiff. In any event,' 
he was liable to pay occupiers’ share ofi 
the tax. The recording of the defendant's’ 
name in the revisional record-of-rights as 
in forcible possession of the disputed house 
since 1356 B. S. corresponding to 1950 
also does not help the defendant. There 
can be no doubt that there is a presump- 
tion of correctness of the entries in the 
record-af-rights, but that is liable to be 
rebutted on evidence. In 1950 the defen- 
dant admitted the title of the plaintiffs 
vendors and till the recording of his name 
in the revisional record-of-rights in 1955/ 
06. thera is nothing to show that he pos- 
sessed the disputed house adversely to 
the owners. 


8. One fact is significant to be 
noticed. The plaintiff's lawyer by his let- 
ter dated December 4, 1964, demanded 
possession of the disputed house from the 
defendant. The said letter was replied to 
by the defendant's lawyer by his letter 
dated December 17, 1964. In that letter, 
no hostile title was asserted on behalf of 
the defendant in the disputed house. It 
was also not claimed in that letter that 
the defendant had been in possession of 
the disputed house in his own right. On 
the contrary, it was alleged that some 
manipulation, forgery and false persona- 
tion had been made in regard to the exe- 
cution of the deed of sale in favour of 
the plaintiff. It was requested that a full 
and comprehensive list of the vendors 
should be given to the defendant where- 
upon he would Bive a full and detailed 
reply. By this letter, the defendant im- 
pliedly admitted the title of the plaintiff’s 
vendors, but it was alleged that the plain- 
tiff got the sale deed executed by mani- 
pulation. forgery and false personation. In. 
the next letter of the defendant's lawyer 
dated January 15, 1965, it was also alleg- 
ed that the plaintiff's sale deed was tain- 
ted with forgery etc. A similar allega- 
tion has been made in the written state- 
ment, These allegations which have not 
been proved would, in our view, go 
against the defendant’s case of adverse 
possession of the disputed house. By these 
allegations, it was sought to be contended 
by the defendant that as the plaintiffs 
sale deed was not genuine no title of his 
vendors in the disputed house passed to 
the plaintiff. 


9. The vendors of the plaintiff 
made an application to the Sub-Divisional 
Officer, 24- Parganas for getting back pos- 
session of the disputed house from the 
defendant. In paragraph 12 of the writ- 
ten statement, the defendant has averred 
that his possession of the disputed house 
until alternative accommodation under the 
law, wes confirmed by the S. D, O. and 
the Collector, This shows that the defen- 
dant had no animus to set up a claim of 
right in respect of the disputed house. He 
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was a refugee from East Pakistan and he 
occupied the disputed house finding the 
“same vacant, There is truth in the plain- 
tiff’s case that the defendant assured the 
vendors of the plaintiff that he would give 
up possession after he was given alterna- 
tive accommodation by the Government. 
A squatter or trespasser, who does not set 
up a claim of right cannot plead adverse 
possession and no length of mere squatt- 
ing possession is a good defence in a suit 
for possession by the true owner. See 
Watson v. The Government, 1865 Beng 
LR (Supp, Vol.) 182 at p. 196 (FB); Suraj 
Ahir v. Prithinath Singh. (1963) 2 SCJ 
140 = {AIR 1963 SC 454); Moosan Aidra- 
vassu v, Mani, AIR 1957 Trav-Co 14. The 
learned. Subordinate Judge seems to have 
been influenced by the facts that the de- 
fendant had been in the disputed house 
for more than twelve years and that he 
had taken electric connection and had 
been paying tax of the disputed house to 
the Municipality. Those facts. as stated 


above, do not at all support the defen- 


dant's case of adverse possession. In 
these circumstances, we are unable to up- 
hold the judgment and decree of the 
learned Subordinate Judge dismissing the 
suit, In our view, the plaintiff's suit 
should have been decreed. 


10. For the reasons aforesaid, the 
judgment and decree of the learned Sub- 
ordinate Judge are set aside and the suit 
is decreed with cost. The plaintiff's title 
to the disputed house as described in the 
Schedule to the plaint, is declared, The 
defendant is directed to vacate and deliver 
vacant and peaceful- possession of the dis- 
puted house to the plaintiff on or before 
February 29, 1976. In default, the plain- 
tiff will be entitled to get vacant pos- 
session of the disputed house jn execu- 
tion of the decree. The plaintiff will be 
entitled to mesne profits which will be 
ascertained by the Court below in accord- 
ance with the provision of Order 20. -Rule 
12, of the Code of Civil Procedure. 

Íi. The appeal is allowed, but in 
view of the facts and circumstances of 
the case. there will be no order for costs. 

SHARMA, J.u— I agree. 

Appeal allowed. 
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SALIL KUMAR DATTA, J. 
: Chandra Ghosh, Petitioner v. 
Roce u Ghosh and others, Opposite 
Parties. l 
C. R. No. 2473 of 1974, D/- 22-8-1975. 
(A) Civil P. C. (1908), Order 6, Rule 
17 — Amendment when can be allowed — 
Suit against co-sharer for declaration of 
joint title and possession — Inclusion. of 


prayer for mandatory injunction for de- 
prayer ror mAT tree ec 
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ALR. 
molition of structures made during suit, 


by way cf amendment — Permissibility —~ 
(Specific Relief Act (1893), Section 39). 

Where there is bona fide contention 
between the parties to be established in 
the trial and the relief by way of manda- 
tory injunction is a necessary issue in. 
controversy in the suit on the face of the 
allegations in the plair- which are denied 
by me defendant, amendment can be al- 
owed, 


A co-sharer defendant cannot use the 
property in his possession in such manner 
as to interfere with ths plaintiff's enjoy~ 
ment of his portion of the joint property 
on the basis of some zmicable arrange- 
ment as alleged by mzeking constructions 
during suit. Therefore in a suit against 
co-sharer for declaraticn of joint title and 
possession, inclusion, by amendment, of a 
prayer for mandatory injunction for 
demolition of structures made during suit 
is permissible. AIR 1914 Cal 362, Rel. on. 

_ (Para 5) 

(B) Civil P. C. (1908), Or. 6 R 17 
=— Order refusing te allow amendment 
~~ Whether Court can revise the order at 
subsequent stage of suit by taking cogni- 
zance of events suksequent ta suit. 


The Court certainly has the power to 
allow at appropriate sage, in revision of 
its earlier order, amendment, if it is ne- 
cessary for adjudication of the matters in 
controversy provided such amendment 
does not change the nejure and character 
of the suit and otherwise causes no pre- 
judice to the defence and the defendant 
is given opportunity to meet the case of 
the plaintiff, ‘There is no impediment as 
to the Court’s taking cognizance of sub- 
sequent events after the institution of the 
suit if it is necessary nter glia for pre- 
serving the rights of the parties and to 
serve the:ends of justice and also to shor- 
ten litigation. 
Cases Referred: Chr 
AIR 1973 Cal 448 = 77 Cal WN 997 7 
AIR 1914 Cal 362 = ILR 41 Cal 436 5 


Tapas Chandra Roy and Aloke Cha- 
kreborty, for Petitioner: K. M. Pal and M. 
Banerjee. for Opposite Parties, 

ORDER:— This Eule was obtained 
by the defendant No, I against orders al- 
lowing an amendment of the plaint. The 
plaintiff instituted Tits Suit No. 95 of 
1971 in the Court of the First Munsif, 
Basirhat, against defendant No, 1, the 
petitioner before me, ard others for a dec- 
laration of joint title end ‘possession - in. 
respect of the suit preserty. There was 
also a prayer for permanent injunetion 
restraining the petitioner from raising 
any structure disturbing the joint posses- 
sion of the plaintiff in the suit property. 
The case was that the plaintiff and the 
defendant No, 1 had be=n in separate pos- 
session of different portions of the build- 


. 


ing in the suit property. The defendant 


A 
Dui tog 
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No. 1 was making preparation for raising 
a structure in the adjacent vacant land 
which, if made, would cause serious in- 
convenience to the plaintiff's enjoyment 
of the property in his possession. The de- 
fence was that the parties were in posses- 
sion of separate ‘portions of the property 
by amicable arrangement and the alleged 
constructions were well within the po=tion 
of the defendant and would cause nə in- 
jury to the plaintiff. = 

2. The plaintiff’s petition for iem- 
porary injunction restraining the defen- 
dant from making constructions was re- 
jected by the learned Munsif but was al- 
lowed on appeal, The defendant No. 1 
obtained a Rule against the order and 
this Court disposed of the Rule giving 
certain directions, The defendant No, 1 
was granted leave to complete the con- 
struction of the roof of the newly con- 
structed room only, to plaster its walls 
and to take electric connection therein all 
at his risk and without any right to claim 
any equity for such constructions in the 
suit or in a partition suit, if instituted. 
The ‘plaintiff was further given leave to 
amend the plaint praying for a decree for 
Partition and the defendant was further 
restrained by an order of injunction ‘rom 
demolishing or changing the character of 
. the existing structures. This order was 
passed on May 29, 1972. 


3. . The plaintiff on receipt of the 
records by the trial Court filed an appli- 
cation on May 3, 1973 for amendmert of 
the plaint by insertion of the usual 3ra- 
yers for partition and also for mandatory 
arder upon the defendant for dismantling 
structures alleged to have been made by 
the defendant after High Court’s o-der 
and restoring them to the original condi- 
tion. The learned Munsif allowed the ap- 
plication in respect of the prayer for sar- 
tition but rejected the prayer for maada- 
tory order by order dated June 8. 1973. 


4. Thereafter the plaintif filed a 
petition on February 26, 1974, for rezon- 
sideration of the order of June 8, 197%, in 
respect of the prayer for mandatory order, 
The learned Munsif for considering this 
petition appointed a commissioner who 
filed his report and was examined on May 
29, 1974 in connection with the acceptance 
of the report. After hearing the learned 
Advocates and the report and evidence of 
the commissioner, the learned Munsif in- 
voked his inherent power to secure jus- 
tice ‘and allowed the application for in- 
sertion of the prayer for mandatory in- 
junction and the petition of May 3. 1973 
was made part of the plaint tas peer 
defendant No, 1 was also given leave t 
file additional written statement, This 
order passed on June 21, 1974 fs the 
subject-matter of the present Rule. I¢ 
may be mentioned here that on May 31, 
1974 the petitioner filed another appEca< 
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tion praying for withdrawal of the prayer 
for partition which was allowed on the 
same date i.e., on May 31, 1974. In res- 
pect of the petition of February 26, 1974, 
as already stated, the Court allowed the 
prayer for mandatory order. . 

5. Mr. Tapas Roy, learned Advo- 
cate appearing for the petitioner, has sub- 
mitted that the -prayer for mandatory 
order is not maintainable when the suit is 
one for a declaration of joint title and 
Possession as every co-sharer has the 
tight to build in the portion in his posses- 
Sion by amicable arrangement. This is 
undoubtedly so. But as it was observed 
in Israil v. Shamser Rahman. ILR 41 Cal 
436 = (AIR 1914 Cal 362). the mere cir- 
cumstance that one co-sharer has taken 
possession of a portion of joint property 
does not entitle the other co-sharers to 
claim joint possession as such sole occu- 
pation by one co-sharer does not neces- 
sarily constitute ouster of other Co- 
owners, At the same time, it does not 
follow that because a co-owner is, with 
the express or tacit consent of his co- 
sharers, in sole occupation of the joint 
property he is entitled to change the 
nature of that possession or to use the 
property in a mode different from that in 
which is was previously used, The 
defendant accordingly. cannot use 
the property in his possession în such 
manner as to interfere with the plaintiff’s 
enjoyment of his portion of the joint pro- 
perty on the basis of some amicable ar- 
rangement as alleged. At this stage we 
are only to note that there is a bona fide 
contention between the parties to be. esta- 
blished in the trial and the relief by way 
of mandatory injunction is a necessary 
issue in controversy jn the suit on the 
face of the allegations in the plaint which 
are denied by the defendant No. l. 


6. - Mr. Roy next submitted that 
after disallowing the same prayer earlier 
the Court was not competent to revisa 
the order at a subsequent stage of the 
suit in the purported exercise of powers 
under Section 151. It is not possible to 
accept the contention of Mr. Roy as broad- 
ly put by him. The Court certainly has 
the power to allow at appropriate stage, 
in revision of its earlier order amend- 
ment, if it is necessary for adjudication 
of the matters in controversy provided 
such amendment does not change the! ° 
nature and character -of the suit and 
otherwise causes no prejudice to the de- 
fence and the defendant is given oppor- 
tunity to meet the case of the plaintiff 
In this case the amendment was allowed 
on contest and the learned” Munsif has 
given opportunity to the defendant No 1 
to file additional written statement against 
the allegations for mandatory order while 
the question will be decided in the trial 
on the evidence on record and as may ba 
adduced by the parties... 
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7. As to the Court’s taking cogni- 
zance of subsequent events after the ins- 
titution of the suit there is no impediment 
in respect thereof, if it is necessary inter 
alia for preserving the rights of the par- 
ties and to serve the ends of justice and 
also to shorten litigation, The authorities 
on this point have been considered by me 
in Tinkari Das v. Jamunabala Debi, 77 
Cal WN 997 = (AIR 1973 Cal 448) and ac- 
cordingly this contention of Mr. Roy also 
cannot succeed. 


8. For all these reasons this Rule 
fails and is discharged, There will be no 
order for costs. . 

9, Let the records be sent down at 


once, 
Rule discharged. 
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Shyam Sunder Swaika, Petitioner v. 
Ganga Vishnu Swaika and others. Respon- 
dents. 


Partition and Administration Suit No. 
191 of 1972, D/- 11-8-1975. 

(A) Arbitration Act (1940), Section 8 
— Arbitration agreement — Intention of 
parties not to supply vacancy of Umpire 
— Application of legal representatives of 
one of the parties for appointment of an- 
other Umpire in place of existing Umpire 
held not maintainable. 

Where the arbitration agreement sig- 
nifies the intention of the parties to the 
effect that — (i) the vacancy of the arbi- 
trators or of the Umpire would not be 
supplied: (ii) the only person who could 
act as an Umpire with summary powers to 
decide the dispute, would be nominated 
by the chosen arbitrators and if vacancy 
would be caused in respect of such an 
Umpire, the same would not be supplied 
unless agreed by the parties; (iii) the re- 
ference to the arbitration would have to 
be completed within the stipulated time 
or within such time as might be extended 
with the consent of the parties and if the 
same would not be completed then the 
reference would come to an end; the ap~ 
plication of legal representatives of one 
of the parties for revocation.of authority 
of such an Umpire and appointment of 
another person in his place was held not 
maintainable, AIR 1971 SC 2298, Dist. 

(Paras 13, 16) 
Cases Referred: Chronological Paras 
AIR 1971 SC 2298 = (1971) 2 SCR 564 14 

ORDER:— Disputes and differences 
having arisen in the family of the Swaikas, 
on or about May 4, 1972 a partition and 
administration suit being Suit no. 191 of 
1972 (Shyam Sunder Swaika v. Ganga 
Vishnu Swaika and others) was instituted. 
Vishnu OWAL Aum enn 
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On the very same date an interlocutory 
application for appointment of a receiver 
was moved before this Court on behalf of 
the plaintiff. In course of hearing it was 
felt that there was evzry likelihood of a 
protracted litigation whereby the family 
would suffer irreparab’2 loss and preju- 
dice, if the suit was allowed to be pro- 
ceeded. There ‘were several businesses in- 
volved besides movable and immovable 
properties, l 


2. At the interventicn of the res- 
pective lawyers it was thought that the 
disputes and differences misht be solved 
by referring the subjec-matter of the dis- 
putes involved in the suit, to the arbitra- 
tion of two persons ir whom both sides 
held implicit faith and confidence. The 
parties agreed and th= application was 
adjourned. Accordingly. by e joint petition 
made on or about May 31, 1973. the sub- 
jecit-matter of the disputes in this parti- 
tion and administration suit, were ordered 
to be referred to the <erbitration of P. D. 
Dabriwal and Raja Rar. Bhiwaniwala. 


3. The relevant paragraphs of the 
said joint petition are ss follows:— 

“8. Your petitioners have agreed -to 
refer the aforesaid dis-utes to the joint 
arbitration of Sri Pra-hudayal Dabriwal 
of No. 7-C, Middleton Street, Calcutta and 
Sri Rajaram Bhiwaniwala of No. 3, Go- 
enka Lane, Calcutta wita summary vowers 
to dispose of the reference, and with 
power to appoint an umoire, within a fort- 
night from the date of yrder to be passed 
herein, It is also agreed that in case of 
any difference between the said arbitra- 
tors the matter shall 53e referred to the 
Umpire to be appointed herein. The Um- 
pire shall have summary powers to dis- 
pose of the reference within 15 days from 
the date of reference tc him. 


9. Your petitioners have further ag- 
reed and hereby undertake not to proceed 
with any pending proceedings in any 
court or to institute any fresh proceed- 
ings in any court in respect of any mat- 
ter which are the subtect-matter of the 
reference until further orders of Court. 

10, The parties have been advised to 
make the present petition with a view to 
settle the disputes beszween the parties 
within a short time by arbitration. It has 
however been agreed beween the parties 
that if the arbitration is not completed 
within the time stipul=ted the reference 
to arbitration would stand superseced and 
the pending applicati-n of the plaintiff 
will come up in the list for disposal by 
this Hon’ble Court.” 

4. Both the lawyers as also the 
parties were convince: that the matter 
could be completed within a fortnight 
from the date of the order with such sum- 
mary powers as were given to the arbi- 
trators. A provision was also made that 
the Umpire was to dispose of the. refer- 
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ence within 15 days from the date af re- 
ference before him and he also weuld 
have similar summary powers in that re~ 
gard. Paragraph 10 of the joint peticion 
made it clear that the parties intended 
` that the disputes and differences woulc be 
settled within a very short time by such 
arbitration, A provision has also keen 
made therein that in case, for any reason, 
the arbitration could not be completed 
within the time stipulated then the re=er- 
ence to arbitration would stand supersed- 
ed and the pending application of the 
plaintiff in the suit would come up in the 
list "for disposal. 

5. It follows that the parties ag- 
reed to stay their hands for a maximum 
period of about a month or so, so that the 
arbitration could be completed within 
that time. The joint arbitrators appo-nt- 
ed one S. D. Kanoria as the Umpire in 
terms of the arbitration agreement be- 
tween the parties. 

6. Curiously enough, it appears 
that in spite of two extensions made in 
the month of June and in August, 1973, 
the joint arbitrators could.not make any 
effective progress in the matter and on or 
about August 31, 1973, they having dif- 
fered,’ the disputes and differences were 
referred to the said Umpire, Since tken, 
from time to time various extensions were 
asked for by and with consent of the rar- 
ties until it was finally extended by an 
order of court dated June 7, 1974, by a 
period of four months from that date, 


Even then practically nothing was done 
and the time was allowed to expire. 
7. Thereafter on March 27, 1€75, 


Ganga Visnu Swaika the defendant Nc. 1 
died and in June 1975. the present appli- 
cation was made by the defendant No. 4, 
Bijoy Kumar Swaika, inter alia, for an 
order that the death of Ganga Visknu 
Swaika the defendant No. 1 and of Smt. 
Badami Devi Swaika the defendant No. 
10 be recorded and for bringing in their 
heirs on record and for necessary amend~ 
ment of the cause title and body of -he 
plaint and for consequential directions in 
connection thereto. The petitioner also 
prayed for revocation of the authority of 
the said umpire and for appointment of 
one Girin Saha, F. C. A. or such other 
person to act as umpire in the place end 


stead of the said B. D. Kanoria. A fur-. 


ther direction was asked for directing 
the said umpire to make his award wizh- 
in such time as to this court might de2m 
fit and proper, 

8.. Under those circumstances, it 
has to be considered whether the peti- 
tioner is entitled to any order on tais 
application or not. 

9. Regarding prayer (a) of the 
Summons there could hardly be any cb- 
jection and, accordingly. an order is 
made as prayed except that the amerd- 


‘Shyam Sunder v. Ganga V:shnu (R. M. Datta J.) 


[Prs. 4-13] Cal. 61 
ments are to be carried into effect with- 


in a fortnight from the date of signing of 
‘this order with direction to the 


depart- 
ment to act- on a signed copy of the 
minutes. In that connection it is further 
ordered that the writ of summons do 
issue and be accepted by the Sheriff if 
lodged with him within a fortnight from 
the date of its issue, for effecting service 
thereof on Smt. Shakuntala Chirimar and 
in that regard also the Sheriff and all 
parties do act on a signed copy of the 
minutes, 


10. The question before me is 
whether in the facts and circumstances of 
this case, the arbitration reference should 
be allowed to be proceeded with or not 
by making fresh appointment of the um- 
pire as prayed for. 


ii. On behalf of the plaintiff 
Shyam Sundar Swaika, another applica- 
tion has been made in which the plaintiff 
has prayed, inter alia, for an order that 
the referance to the arbitration under the 
order dated May 31, 1973, be superseded, 
for discharge of the undertaking given by 
the petitioners by the said joint petition 
and for direction for hearing of the said 
application for the appointment of 
receiver, Both the aforesaid applications 
have been heard together. 


12, I have already referred to the 
relevant paragraphs from which the in- 
tention of the parties could be easily 
gathered. The parties have undoubtedly 
huge properties which have to be divided 
into two lots, There are businesses yielding 
profits as also properties which are yield- 
ing huge income and which are exiremely 
valuable, 


13. In this background. the parties 
named their arbitrators in their arbitra- 
tion agreement. ` Those two arbitrators 
were family relations and the parties had 
complete faith in them. They had un- 
doubtedly complete faith in the said two 
arbitrators that the said arbitrators would 
appoint such an umpire who would be 
the best person to decide the disputes of 
the parties with summary powers if such 
occasion would arise. To my mind, the 
language of the said paragraphs would 
signify that the parties intended that the 
vacancy, if there would be any, of the ar- 
bitrators or of the umpire, as th2 case 
may be, would not be supplied. The only 
person who could act as umpire with such 
summary powers would be nominated by 
the chosen arbitrators and if vacancy 
would be caused in respect of such um- 
pire the same would not be supplied un- 
less agreed to by and between the par- 
ties. The language used in the said para- 
graphs in the said joint petition also signi- 

es that the reference to arbitration 
would have to be completed within the 
stipulated time or within such time as 
might be extended by and with the con-{ 
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sent of the parties and if the same would 
not be completed then the reference would 


+ 


come to an end. 


14. My attention has been drawn 
to the case of M/s. Prabhat General 
Agencies v. Union of India, reported in 
AIR 1971 SC 2298. In that case the dis- 
putes and differences were agreed to be 
referred to the arbitration of the Judicial 
Commissioner, Himachal Pradesh. The 
contract was entered into with the Union 
of India, Disputes having arisen, the ap- 
pellant requested the Government to re- 
fer the dispute to the arbitration of the 
Judicial Commissioner, Himachal Pra- 
desh. The Government having declined, 
the appellant made an application under 
Section 20 of the Arbitration Act. An 
order was made and disputes were refer- 
red to the arbitration of the said Judicial 
Commissioner, Himachal Pradesh. The 
-Judicial Commissioner declined to act as 
arbitrator, Thereafter by another appli- 
cation an order was prayed for the ap- 
pointment of some other person as an ar- 
bitrator in the place and stead of the Ju- 
dicial Commissioner, Himachal Pradesh. 
The Government opposed such a prayer, 
The application was dismised. The ap- 
pellant went up in revision to the Judicial 
Commissioner, Himachal Pradesh, The 
revision petition was dismissed, The 
question was whether the interpretation 
placed by the court below on the relevant 
provision in the arbitration agreement was 
correct, The Court took into considera- 
tion. the surrounding circumstances con- 
nected with that case and held that the 
fact itself did not afford any indication 
that the parties to the agreement intend- 
ed not to supply the vacancy if the Judi- 
cial Commissioner refused. to act or was 
incapable of acting. 


15. For all these reasons the ap- 
peals were allowed and the orders- were 
set aside and the reference was remitted 
to the trial court for order to appoint new. 
arbitrator in the place and stead of the 


Judicial Commissioner, Prax 
desh. | 
16. To my mind, the facts of the 


case before me are somewhat different 
from the facts before the Supreme Court. 
In this case the two arbitrators are named 
. larbitrators. They had chosen such persons 
and gave them summary powers and such 
persons and/or their chosen nominee ac- 
cording to the joint petitioners. were the 
only persons who were competent todecide 
their family dispute in. a summary man- 
ner and within a fortnight’s time. Ac- 
cordnig to the joint petitioners such arbi- 
trators and/or umpire only could be able 
to complete the reference and make their 
award within a fortnight’s fime, It was 
quite clear that any outsider as such arbi- 
trators or umpire might take a much lon- 
ger time than a fortnight, even though 
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the summary powers would be given tə 
1, There is clear indication in the joint 
petition that in case tke arbitration could 
not be completed within the stipulated 
time the same would be put an ‘end to ani 
the suit would be proceeded with, 

oit That being the position, tọ my 
mind, the petitioner Bajoy Kumar Swaika 
is not entitled to any order as prayed for 
in prayers (b) and (2) of the Master's 
Summons and accordingly, no order is 
passed on the said twa prayers excepting 
prayer (a) thereof as indicated above. In 
the facts and circumstances of this case 
each party will pay end bear his or her 

own costs. Certified-for counsel. | 
Application partly allowed. 
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___ Apurba Chandra Sen, Defendant-Ap- - 
pellant v. Kamal Kumar Dutta, Plaintiff- 
Respondent. 


Second Appeal Wo, 295 of 1974, Di~ 


6-8-1975. 


(A) Succesion Act. (1925), Section 333 
— Assent of executor — What constitutes | 
— Registered deed not required. 

For the assent reterred to in Section 
333 any registered deed is not required, It 
is not correct to say that.the expression 
: the circumstances of the property re- 
quire that it shall be transferred in a par- 
ticular way” in Section 333 (1) means that 
house being immovabla property required 
registration. The words do not mean re- 
Ristration and had there been any ques- 
tion of transfer by registered deed. there 
would have been no necessity to use tte- 
word “assent”. Morecver, the executor is 
but a trustee for the legatee and he has 
no independent title to transfer to the le- 
gatee, the real owner requiring any re- 
gistered deed of conyeyance, which is 
again not necessary før the divesting of 
oneself of one’s interest as an executor. 


ee 5 ra ` (Para 4) 

Ranjit Kumar Benerjee and Abhijit 
Kumar Banerjee, for Appellant: Anil 
Kumar Sett and Bhaskar Ghose, for Res- 


pondent. 

JUDGMENT:— This second appeal 
is by the defendant against the decision of 
the Additional District Judge in a Title 
Appeal, affirming the judgment and the 
decree passed in the original Title suit in 
the Court of Munsif at. Alipore where the 
plaintiff-respondant obtained a degree for 
eviction of the defendant on the ground 
of reasonable requirement for the suit 
premises for his own use and occupation. 

2. In the original suit the plain- 
tiff, Kamal Kumar Dutta alleged that the 
defendant, Apurba Chandra Sen was a 
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monthly tenant in respect of the suit 
premises under him. The suit premises 
is 16/1B, Prince Golam Mohammed Road 
which the plaintiff got as a legatee by 
virtue of a will executed by his moter, 
the owner of the said house and other 
ones. The plaintiff's mother bequeathed 
another house which is premises no, 51, 
Lansdowne Terrace to two other sons, 
Sudhir and Salil. The plaintiff an un- 
married person was living in the said 
premises No. 51, Lansdowne Terrace þe- 
longing to Sudhir and il as their 
licensee occupying only one room. Tt has 
been further alleged that the plaintiff 
wants to be married, but for want of ac- 
commodation he cannot marry. There is 
ill feeling between the plaintiff and his 
brothers, the owners of the premises at 
Lansdowne Terrace and they want him to 


vacate the house. The suit premises 15: 


the only house of the plaintiff where he 
wants to shift for his own use and occu 
pation in the first floor and for his basi- 
ness on the ground floor, The plaintiff 
served an ejectment notice upon the de- 
fendant but as the defendant did not va- 
cate the suit premises, he filed the suit 
for eviction and mesne profits. The de- 
fendant appeared in the suit and fled 
written statement alleging that the plein- 
tiff had no requirement as alleged either 
for his own use and occupation or for his 
business. The trial Court accepted the 
plaintiff's story of use and occupation of 
the first floor of the suit premises but. he 
was not inclined to believe the allegation 
that the plaintiff required the ground 
floor for his business. The learned Mm- 
sif was inclined. tọ allow a partial decree 
for the eviction of the defendant from 
the first floor of the suit premises, but as 
the defendant was not willing to the pro- 
posal for partial eviction, the learned 
Munsif allowed a decree for eviction from 
the entire suit premises. Against that 
decision, an appeal was preferred and ihe 
learned Additional District Judge <lso 
accepted the findings of the learned Mun- 
sif and dismissed the appeal, 


3. I have heard Mr, Banerjee, -he 
learned Advocate appearing on behalf of 
the appellant and Mr. Sett for the res- 
pondent. It has been contended by Wir, 
Banerjee for the appellant that in view of 
Section 333 of the Indian Succession Act 
as there is no evidence of assent of she 
executor, the specific bequest to the plain- 
tiff has not been completed and that no 
perfect title to the suit property has been. 
acquired by the plaintiff. Mr, Banerjee’s 
argument is that in the absence of’ such 
assent of the executor and in the ab- 
sence of a perfect title to the suit pro- 
perty, the plaintiff was not entitled to Ale 
the suit against the defendant. Mr. Ba- 
nerjee has contended that for the assent 
of the executors for the passing of the 
complete title to the legatee, a registered 
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document of transfer ought to have been 
executed by the executors named in the 
will and without that registered docu- 
ment, no valid ‘title could come to the 
plaintifi; It has been argued that although 
one of the executors has been examined 
in this case by the plaintiff, the said exe- 
cutor has not in his evidence stated that 
the executors had given assent to the be- 
quest made in favour of the plaintiff, 


4, Section 333 says that the as- 
sent of the executor to a specific bequest 
shall be sufficient to divest oneself of one’s 
interest ag executor therein and to trans- 
fer the subject of the bequest to the lega- 
tee unless “the nature or circumstances 
of the property requires that it shall be: 
transferred in a particular way”, In sub- 
sec. (2) it has been further stated that the 
assent may be verbal and it may be either 
express or implied from the conduct of 
the execntor. Mr Sett has angued. that 
nowhere in Indian Succession Act or in 
any „other Act is there any provision sug- 
Resting that for assent of the executor, 
registered deed is necessary. In this con- 
nexion my attention has been drawn to 
Section 335 of the Indian Succession Act. 
In the present case, there is no dispute 
that the mother of the plaintiff had seve- 
ral houses and by her will she gave away 
different houses to different sons. The 
suit premises was given to the plaintiff 
and the evidence is that after the death 
of the plaintiffs mother, the brothers of 
the plaintiff wented the latter to vacate 
their house where he was staying as a 
licensee. There are four executors who 
took the probate and one of them Sarit- 
bindu Ghosh gave evidence in favour of 
the plaintiff, His clear evidence jis- that 
by virtue of the will the plaintiff has ac- 
quired the suit premises. He has further 
stated that Sudhir and Salil have also 
acquired the house at 51, Lansdowne Ter~ 
race, Certain crders have been marked 
exhibits in this case which show that the 
executors filed a petition in connexion 
with the will before the Court of the Dist- ` 
rict Delicate (sic) for recording the admin= 
istration of the estate left by the testatrix 
Sushila Bala Dutta and also for recording 
due satisfaction of the respective legatees, 
The said Order No. 13 dated 4-5-1966 also 
shows that the executors wanted to be re~ 
leased from further obligations to admin- 
istrate the estate, The Order No. 14 dated 
§-5-1966 evidences that the legatees under 
the will prayed that the executors may be 
discharged from all liabilities and that 
they may be allowed to enjoy the legacies 
in terms of the will. From Order No, 16 
dated 21-5-1966 we also get that inven- 
tory was filed. From the evidence of 
P, W. 1 declaring that the plaintiff had 
already acquired the suit premises read 
along with the orders already mentioned 
and further coupled with the evidence 
that the plaintiff got the suit premises 
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recorded in his own name in the Corpora- 
tion of Calcutta as the owner within the 
knowledge of the executors and without 
their objection in any manner, it must be 
held that the executors gave their assent 
as required under Section 333 of the In- 
dian Succession Act. In sub-section (2) 
of that section it is also stated that the 
assent may be verbal and it may also be 
either express or implied from the con- 
duct of the executor. In the instant case 
the facts and circumstances clearly indi- 
cate that the executors gave assent and 
the legatees started enjoying the proper- 
fies as given in the will with full title and 
that there was nothing else to be admin- 
istered. The executors prayed for being 
discharged from their duties as there was 
nothing left to be administered and the 
legatees gave their consent before the 
Court, Nowhere has it been indicated 
that for assent referred to in Section 333 
of the Indian Succession Act, any regis- 
tered deed js required. On the con- 
trary the assent may be express or im- 
plied appearing from the conduct of the 
parties and the facts and circumstances. 
No specific law or statute has been 
brought to my notice which says that any 


registered deed is to be executed for the 


assent of the executor mentioned in Sec- 
tion 333 of the Indian Succession Act. I 
cannot ` accept the contention of Mr. 
Baneriee as indicated above. The argument 
that “the circumstances of the property 
require that it shall be transferred in a 
particular way” in Section 333 (1) means 
that house being immovable property re- 
quired registration is not acceptable as 
the words do not mean registration and 
had there been any question of transfer 
by registered deed, there would have been 
no necessity to use the word “assent”. 
Moreover, the executor is but a trustee 
for the legatee and he has no independent 
title to transfer to the legatee, the real 
owner requiring any registered deed of 
conveyance, which is again not necessary 
for the divesting of one self of one's inte- 
rest as an executor, 


5. No other question of law has 
been urged before me. This is a case of 
requirement of the plaintiff for his own 
use and occupation and both the courts 
below have accepted that the plaintiff re- 
quires the first floor of the suit premises 
for his own use and occupation. There 
has been no challenge about this fact in 
this second appeal. It has also been found 
by the courts below that the plaintiff's 
plea of requirement of the ground floor 
for his’ business has been unacceptable. 
Before the trial court the defendant did 
not ‘want that there should be any decree 
of partial eviction from the first floor of 
the suit premises and therefore, he did 
not agree to any decree for partial evic- 


tion, In the circumstance the trial court 
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allowed a full decree in respect of the 
entire suit premises for eviction of the 
defendant therefrom and for mesne pro- 
fits, In the first appeal there was no can- 
vass for partial eviction from the side of 
the appellant. Before this Court also 
there was no prayer for partial eviction. 
The question of partial eviction, there- 
fore, cannot be considered. 


6. There js, however, one prayer 
from the side of the appellant for conside- 
ration of the ‘changed corcumstances’ as 
they are called by the appellant. ~o see if 
the decree for eviction can be maintain- 
ed, It has been alleged by the appellant 
through a petition sudported by his affi~ 
davit filed in Court on 27-6-1975 that he 
has come to know from one Gour Gopal 
Dutta that the plaintiff-respondent is now 
residing În a tenanted house. The prayer 
on behalf of the appellant is that when 
the plaintiff is now residing in a tenant- 
ed house without any discomfort. this 
Court should consider this changed cir- 
cumstance and set as.de the decree for 
ejectment passed on ground of reasonable 
requirement of the pleintiffi’s own use and 
occupation. In reply to the petition filed 
by the appellant Gour Gopal Dutta refer- 
red to by the appellant in his petition has 
sworn an affidavit seying that ke never 
said to the appellant that the opposite 
party was residing in any tenanted house, 
Another affidavit has been filed on the 
side of the respordent-plaintiff. One 
Ranjit Kumar Nag has stated on cath that 
he is an intimate friend of Anil Dutta, 
the eldest brother cf the plaintiff, that he 
has permitted the plaintiff with the con- 
sent of his mother who is the owner of 
premises No. 46-A/1. S. N., Roy Road, 
Behala, to occupy two rooms on the 
ground floor of that house and a narrow 
passage adjacent thereto as a licensee, The 
allegation of the plairtiff’s occupying any 
tenanted house subsecuent to the decree 
passed: by the trial court, is clearly unac-~ 
ceptable. The plaint-ff has been given 
accommodation as a licensee as a matter 
of grace during the p2ndency of the suit. 
The stay of the plaintif in another's 
house practically on charity is not only 
precarious but uncertain and risky. This 
changed circumstance will, rather, prove. 
that the plaintiffs requirement of the suit 
premises for his own use and occupation 
is an utter necessity. The changed cir- 
cumstances as allegec by the appellant | 
cannot be considered here to reopen the 
decision of the trial court on merit. This 
is not a case wherein the merits of the 
case will be reconsidered specially when 
the allegation of the appellant is denied. 
In this case there is mo doubt that the al- 
legation of the appellant is unacceptable, 
The petition of the appellant for reconsi- 
deration of the merits of the case is re- 


jected. 
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T- In view of my findings above 
the appeal is dismissed with costs, The 
appellant is allowed time to vacate. the 
premises: till the end of October, 1975 as 
prayed for. 


8. Let the lower court records be 


sent down as early as possible, 


9. Mr. Banerjee for the appellant 
prays for leave to appeal under the Let- 
ters Patent but I find no ground for the 
leave. It is refused. i 
Appeal dismissed. 


AIR 1976 CALCUTTA 65 
~ A. N. SEN, J. 

Sk. Mohammed Jainal, Petitioner v. 
2nd Land Acquisition Collector, Calcutta 
and others, Respondents. 

Matter No. 107 of 1975, D/- 24-7-1975. 

(A) Calcutta Improvement Act (5 of 
1911), Sections 43 and 45 — Non-compli- 
ance with — Notification under Section 49 
— Effect. | 


Where the State Government has 
duly sanctioned the scheme and the sne- 
tion of the Scheme has been duly publish- 
ed in terms of the provisions contained 
in Section 49 the said publication of the 
sanction is conclusive evidence that the 
scheme has been duly framed and sanc- 
tioned. (Para 10) 


(B) Calcutta Improvement Act (5 of 
1911), Sections 78-A, .78-B — The with- 
drawal of the levy of betterment fees from 
the scheme does not make the scheme il- 


legal. a (Para 10) 
(C) Constitution of India, Article 226 

— Disputed question of fact ~— High 
Court would not go into. (Para 11) 
Cases Referred: Chronological Paras 
(1975) Matter No, 264 of 1966, D/- 4-3- 
1975 (Cal) 6. 10, 11, 12 


(1972) Civil Revn. Nos. 4110 and 4111 of 
1964, D/- 1-12-1972 (Cal) 5, 10, 11. 12 
AIR 1957 Cal 578 5, 10 


Dutt, for Petitioner: Choudhary. for 
Calcutta Improvement Trust, 


ORDER:— The validity of Schene 
No. 103 of the Trustees for the Improve- 
ment of Calcutta forms essentially and 
basically the subject matter of challerge 
in this proceeding. The petitioner claims 
to carry on business of packing box maru- 
facturing at premises No. 8/C. Free 
School Street, now known and numbered 
as 8/C, Mirza Galib Street, Calcutta. uncer 
licence issued by the Corporation of Cal- 
cutta and the petitioner has stated that 
he pays occupier’s share of taxes of the 
said premises. . The petitioner has also 
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stated that he pays rent to the lessee of 
the premises. The petitioner however 


‘did not produce any receipted bill of the 


Corporation or any rent receipt along 
with the petition. The petitioner has 
annexed to his affidavit-in-reply a copy 
of his trade licence of 1960 and produced 
in course of hearing trade licence for the 
years 1963 to 1972-73. On the basis of 
the said scheme, which was sanctioned 
sometime in 1964, premises No. 8/C, Free 
School Street of which ‘the petitioner 
claims to be an occupier, has been ac- 
quired, It is the case of the petitioner 
that the petitioner came to know of the 
said scheme and the acquisition of the 
said prorerty from the police officer who 
came to his shop room on the 25th March, 


- 1975 and prior to that date the petitioner 


had no knowledge of the said scheme or 
the acquisition of the said property on the 
basis of the said scheme. 


2. The petitioner filed this petition 
under Article 226 of the Constitution on 
the 29th March, 1975, and obtained a rule 
and also an order of injunction restrain- 
ing the respondents from taking further 
action or the basis of the said scheme. 
Thereafter the petitioner made an appli- 
cation for amendment of the petition. It 
was stated by the learned Counsel ap- 
pearing in support of this application that 
by the proposed amendments no new 
grounds are sought to be introduced but 
the proposed amendments were indeed 
necessary for elaborating the grounds al- 
ready taken in the petition and by the 
proposed amendments certain additional 
new materials and facts were sougat to be 
incorporated. The said application for 
amendment was contested by the res- 
pondents and it was contended that the 
said application was indeed mala fide and 
was made for the purpose of céelaying 
the hearing of the proceeding. I directed 
the said application for amendmert to be 
heard alang with the petition, The said 
application for amendment has also been 
heard along with the petition. I had al- 
lowed Mr. Dutt, the learned Counsel for 
the petitioner, to make his submissions on 
the basis of the statements contained in 
the proposed amendments. I have not 
treated the application for amendment se- 
parately and I have not made any sepa- 
rate order on the said application for 
amendment, as in my view a separate 
order in the said application for amend- 
ment would have delayed the hearing of 
this matter and on behalf of the Autho- 


. rities it was urged before me that the 


matter was indeed very urgent. Į also 
felt that . if I were to allow the said 
amendments by a formal order, it would 
be necessary for me to allow the parties 
concerned to file further affidavits with 
regard to the amended petition and in 


. such a case the matter would undoubtedly 


be delayed and the question of continu- 
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ance of the interim order under such cir- 
cumstances had to be considered. Under 
these circumstances I thought it best that 
I would hear the application for amend- 
ment along with the main petition and 
after hearing the parties -if I thought that 
it would be necessary to pass any sepa- 
rate and formal order on the application 
for amendment I would: do so. As I have 
already observed I allowed Mr. Dutt the 
learned Counsel who argued the matter 
on behalf of the petitioner. to make his 
submissions on the basis of the proposed 
amendments in the amendment applica- 
tion, as if the said amendments had been 
allowed, : 

3. . Mr. Dutt, learned Counsel ap- 
pearing on behalf of the petitioner, has 
raised three principal contentions: 

(i) The entire scheme is mala fide and 
is not in public jnterest. . 

(ii) The Scheme had been framed in 
violation of the statutory provisions par- 
ticularly in violation of the provisions 
contained in Section 43 and Section 45 of 
the Calcutta Improvement Act and the 
scheme is also otherwise illegal, 


(iii) Framing of the scheme and the 
sanction of the scheme by.. the appro- 
priate authorities were done without. any 
anplication of mind and have further been 
done in colourable exercise of their 
powers. 


4. On the question of mela fide 
Mr, Dutt has argued that the facts and 
circumstances of the case go to indicate 
that the scheme had been framed at the 
instance of one Mr. N. L. Dalmia, who 
happens to be the owner of No, 13 Lind- 


say Street and had constructed a multi- — 


storeyed building there and the scheme is 
not for any public purpose or for any pub- 
lic benefit. In support of this contention 
Mr, Dutt has drawn my attention to the 
statements made in paragraphs 3 and 4 of 
the petition and he has pointed out that 
the suggestions for the scheme had 
in fact come from Mr. Dalmia. According 
to Mr. Dutt, this goes to show mala fides 
on part of the Authority concerned. 


Se Mr. Dutt has next contended 
that the statutory requirements of Sec- 
tions 43 and 45 of the Calcutta Improve- 
ment Act have not been complied with. It 
is the contention of Mr. Dutt that.it fs for 
the authorities to satisfy the Court that 
the said requirements have in fact been 
fulfilled, Mr. Dutt. has however fairly 


stated that in view of the provisions con~ - 


tained in Section 49 (2) of the Act he can- 
not urge that the scheme becomes illegal 
for non-compliance of the requirements 
of the statute, as under the provisions 
contained in Section 49 of the Calcutta 
Improvement Act, the publication of the 
notification of the sanction by the State 
Government will be corclusive evidence 
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that the scheme has been duly framed 
and sanctioned and im the instant case jt 
is not disputed that the said sanction of 
the State Government has been duly pub- 
lished. Mr. Dutt has however argued 
that if in fact it be established that the 
requirements of Sections 43 and 45 hava 
not been complied wizh, then the sanction 
will be a colourable exercise of the power 
and will indeed be mala fide. It is the 
contention of Mr, Dutt that colourabls 
exercise of the power and the mala fides 
on the part of the Authorities concerned 
will vitiate the scheme and the entire pro- 
ceedings in respect thereof, Mr. Dutt-has 
also argued that the scheme should ba 
considered to be illegal. as in the scheme 
there is a provision with regard to levy 


- of betterment fees an3 it is the argument 


of Mr. Dutt that levy of betterment fees 
provided under Secticn 78 (a) of the Cal- 
cutta Improvement Art; 1911, has been 
held to be illegal and ultra vires by a 
Division Bench of this Court in the case 
of Chandra Sekhar Mallik v. Calcutta Im- 
provement Trust, (Civil Revn. Nos. 4110 
and 4111 of 1964; judgment delivered on 
1-12-1972 (Cal)}), Mr. Dutt unfortunately, 
however was not in’a position to make 
available to me a copy of the judgment 
or to have the judgment produced in 
course of hearing. Mr. Dutt in this con- 
nection also referred to the decision of the 
Division Bench in the case of Nanda 
Kumar Banerjee v. Board of Trustees for 
the Improvement. of Calcutta, reported in 
AIR 1957 Cal 578, 2n the basis of the 
aforesaid contentions Mr. Dutt has sub- 
mitied that the rule in the Instant case 
should be made absolute. - 


6. On behalf of the Caleutta Im- 
provement Trust, Mr. Chaudhuri, learned 
Counsel, has submitted befcre me that 
there. is no substance in any of the con- 
tentions raised by Mr. Dutt. He has argu- 
ed that there are indeed no proper aver- 
ments in the petition: to found a case of 
mala fides. It is his arzument that the sug- 
gestion of the improvement emanated from 
a particular person does not make the ac- 
tion of the authorities mala fide. He has 
drawn, my attention to the further state- 
ments in the said report mentioned in 
paragraph 3 of the petition and has poini- 
ed out that the Chairman himself had in- 
spected the site. Mr. Chaudhuri has ar- 
gued that there cannot be any doubt that 


the scheme in question is for public pur- 


pose. Mr: Chaudhur. has next contended 
that all the formalities required under the 
law have been duly complied with In 
this connection Mr. Chaudhuri made 


available to me the relevant records and 


also cited the judgment delivered by me 
on the 4th March, 1975. in matter No. 264 
of 1966 (F. K., Sheikh v. State of West 
Bengal) in which I Fad occasion to consi- 
der the legality anc the validity of ‘this 
very scheme.. Mr. Chaudhuri has sub- 
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mitted that while dealing with that cese, 
all available records wer2 placed before 
the Court which I had considered and on 
a consideration of the records I had hald 
that the requirements had been duly cem- 
plied with, Mr. Chaudhuri has argued 
that in the instant case on jdentxal 
grounds similar contentions have been 
raised and he is producing before me -he 
very same records, It is his submission 


that following the earlier decision I should | 


hold in the instant case that the require- 
ments have in fact been complied wth. 
Mr. Chaudhuri also argues. that in the in- 
stant case it is not in dispute that the ne- 
cessary notification under Section 49 (1) 
has been published and the said notifiza- 
tion is conclusive evidence under Section 
49 (2) that the scheme kas: been daly 
framed and sanctioned, It is his argument 
that as the notification as provided in S2c- 
tion 49 (1) has been duly published, -he 
Court must hold by virtue of the provi- 
sions contained in Section 49 (2) that -he 
scheme has been duly framed and sanc- 
tioned. Mr. Chaudhuri argues that there 
is no substance in the contention that he 
framing of the scheme or according sanc- 
tion thereto by the State Government 
has been done in any colourable ex=2r- 
cise of the powers conferred on the au- 
thority concerned. It is the argument of 
Mr. Chaudhuri that widening of the Lind- 
say Street is a crying need of the city and 
all necessary formalities nave been duly 
complied with by the authorities concern 
ed and the Government on a proper con~ 
sideration had accorded its sanction. and 
therefore, there cannot be any question 
of any colourable exercise of the powers 
by any of the authorities. Mr. Chaudhari 
has further argued that tne levy of bət- 


terment fees has been subsequently with-. 


drawn, It is the argument of Mr. Cheu- 
dhuri that the levy of betterment fees is 
clearly severable from all other parts of 
the scheme and as the said levy of better- 
ment fees is now withdrawn, there canrot 
be any question of any illegality with re- 
gard to the scheme by virtue of any pro- 
vision in the scheme as to levy of better- 
ment fees. Mr. Chaudhuri has furtker 
argued that in the petition or in tne 
amended petition no point has been tak2n 
that the scheme is bad and illegal as it 
included the provision with regard to levy 
of betterment fees. Mr. Chaudhuri has 
further argued that levy of betterment 
fees by itself is not illegal or uncons-i- 
tutional, Mr. Chaudhuri aas also coa- 
tended before me that the present pei- 
tion is clearly mala fide and has been 
made after a lapse of 10 years and should 
not be entertained. He hes argued that 
the facts and circumstances of this case 


clearly go to indicate that the petitioner 
had knowledge of the scheme years aeo, 
as the petitioner had raised an objection 
before the authorities with regard to the 
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scheme as early as 1963. Mr. Chaudhuri 
has contended that the submission of the 
petitioner that the petitioner did not make. 
any representation and the rubber stamp 
in the objection filed before the 
authority is not the rubber stamp 
of the petitioner should not indeed be en- 
tertained by this court and according to 
Mr. Chaudhuri in any event the said con- 
tention ot the petitioner clearly raises a 
disputed question of fact which in this 
jurisdiction cannot be properly investigat- 
ed into and enquired into by the Court. 


7. Mr. Roy Chaudhuri, learned 
Counsel 2ppearing on behalf of the Land 
Acquisition Collector has mainly adopted 
the submissions made by Mr. Chaudhuri 
He has however argued that the petition . 
should fail on the ground of delay. He 
has also commented that no argument has 
been advanced by Mr. Dutt as to any vio- 
lation of the provisions of the Land Ac- 
quisition Act. 


8. I have to observe that though 
one of the main grounds taken in the peti- 
tion was that the scheme in the absence 
of any provision for making arrangements 
for the rehousing of the petitioner must. 
be considered to be bad has not been ar- 
gued or pressed at the hearing by Mr. 
Dutt. As I have already noted Mr. Dutt 
rested his arguments on the main ground 
that the scheme is mala fide and that the 
scheme had been framed and sanctioned 
in coloureble exercise of the powers of 
the authorities concerned, As I have al- 
ready noted, Mr. Dutt has argued at 
length with reference to the provisions 
contained in the statute about the neces- 
Sary formalities required to be complied 
with in properly framing the scheme: but 
in view of the provisions contaired in 
Section 49 of the Act, Mr. Dutt has main- 
ly based his submission on the broad 
ground that the entire scheme is mala 
fide and has been done in colourable exer- 
cise S the powers of the Authorities con- 
cerned. 


9. In the facts and circumstances 
T have no hesitation in rejecting the con- 
tention of Mr. Dutt that the framing of 
the scheme has been done mala fide. In 
my opinion there are no proper aver- 
ments in the petition to found a case of 
mala fides. The mere fact that a sugges- 
tion has been made by somebody does not 
make the act of the authorities concerned 
mala fide. There cannot be any doubt, in 
my opinion, that the widening of the 
Lindsay Street from the Free School 
Street side is of general public interest. 
I have therefore, no hesitation in reject- 
ing the contention of Mr. Dutt that the 
authorities acted mala fide in framing the 
scheme and that the scheme is not for 
any public interest. 


10. In the case of F. K. Sheikh v. 
State of West Bengal. (Matter No. 264 of 
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1966 (Cal)), I had occasion to consider 
whether the statutory formalities with re- 
gard to the scheme have been complied 
with or not. On a consideration of the 
relevant records I was satisfied that the 
relevant formalities of law have been duly 
complied with, In the instant case, the 
said records were produced before me. 
Following the decision in the case of F. K. 
Sheikh and on the basis of the records I 
have no hesitation in coming to the con- 
clusion that the statutory requirements 
for properly framing the scheme have 
iduly been complied with and the scheme 
‘has been duly framed. I have. to observe- 
that in the instant case it is not in dispute 
ithat. the State Government has duly sanc- 
tioned the scheme and the sanction of 
Ithe scheme has been duly publish- 
led in terms of the provisions contained in 
Section 49 of the Act. To my mind, the. 
isaid publication of the sanction is con- 
clusive evidence that the scheme has been 
‘duly framed and sanctioned. As I have 
‘already observed, the necessary require- 
ments have in fact been duly complied 
with and scheme is essentially for a pùb- 
lic purpose and the authorities have not 
acted mala fide in the matter of framing 
the scheme and on the basis of the afore- 
said findings I have no hesitation in re- 
jecting the contention of Mr. Dutt that 
the scheme must be considered to be bad 
as the authorities must be -considered to 
have framed the - scheme and accorded 
sanction without any application of their 
minds in colourable. exercise of their 
powers, I have to observe that the 
scheme cannot be considered to be bad as 
the scheme contained the. provision with 
regard to levy of betterment fees. There 
is no allegation in the petition and also 
in the proposed amended petition that the 
scheme is illegal as the scheme contained 
a provision with regard to levy of better- 
ment fees and levy of betterment fees is 
ultra vires the powers of the authorities 
concerned, In the absence of any such 
averment or allegation in the petition or 
in the petition for proposed amendments. 
it is not. open to the’ petitioner to raise 
this contention. There is also no allega- 
tion in the petition that withdrawal of 
levy of betterment fees was without. the 
sanction of the Government. There is also 
-nothing to indicate that sanction of the 
Government was necessary. To my mina 
the withdrawal of the levy of betterment 
-fees from the scheme does not make the 
scheme illegal. The decision of the Divi- 
sion Bench in the case of Nanda Kumar 
Banerjee v. Board of Trustees for the Im- 
provement of Calcutta, reported in AIR. 
- 1957 Cal 578 (579) is no authority for the 
proposition that inclusion of the levy of 
betterment fee in a scheme makes . the 
scheme illegal. The said decision _ lays 
down that sub-section (1) of Section 78-A 


of the Calcutta Improvement Act goes 
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no further than to provide for the charg- 


. ing of a betterment fee in respect of land 


which in the opinion of the Board, will 
increase in value as a result of the execu- 
tion of the scheme, The said. decision fur- 
ther lays down that no question of com- 
puting the fee under sub-section (2) or 
levying the fee can however arise till the 
stage indicated by fection 78-B (1) has 
been reached. In the instant case it is to 


be noted that the proposal to levy better- 


ment fees has indeed been withdrawn. As 
I have already noted, Mr. Dutt referred 
to the unreported decision of the Division 
Bench in Civil Revn. Nos, 4110 and 4111 
of 1964 (Chandra Sekhar Mullick v, Board 
of‘ Trustees for the Improvement of Cal- - 
cutta) judgment of which, it was stated 
by Mr.- Dutt, was deHvered on 1-12-1972 
(Cal). Unfortunately Mr. Dutt was not. 
in a position to cite the said decision as 
the judgment could not be produced. 


‘am, therefore, not in a position to deal 


with the said decisior. Even if it be the 
effect of the said decision to declare Ss. 
78-A and 78-B.of the Calcutta Improve- 
ment Act ultra vires. on which question 
I express no opinion as I am unable to, 
without considering the judgment, 
I am of the opinion that the 
said decision cannot have any effect 
on the validity of the scheme or other- 
wise, As I have already observed no suzh 
case has been made in the petition or in 
the petition containing the proposed 
amendments. In the absence of any aver- 
ment made by the petitioner. the peii- 
tioner, in my opinion, is not entitled to 
urge this question at the hearing, 


11. There seems to be consider- 
able force in the argument of the respon- 
dent that the petition should not be en- 
tertained on the ground of delay, It is the 
definite case of the Soard made în the 
affidavit of its Chairman that the peti- 
tioner had full kncewledge of the scheme 
and its proceedings and the petitioner had 
in fact made representations as early as| - 
26th July, 1963. The fact of making such 
representations by the petitioner has been 
denied by the petiticner jn the affidavit- 
in reply. The said question, therefore, is 
a disputed question of fact. Without 
going into the merits of the said question 
and trying to decide the same on this ap- 
plication. to my minc, it is clearly inccn- 
ceivable and incredible that the petitioner 
would not know pf the scheme or of the 
proceedings, if the petitioner had in fact 
been residing and carrying en his busi- 
ness in the particular premises for all 
these years. It is inceed unfortunate that. 
the scheme, which is a very old one and 
for implementation of which large 


-amounts of money have been spent by 


way of compensation to the parties . en- 
titled to the samé is being held up and 
has remained held up for such a long 
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time. As I observed in the case of F. K. 
Sheikh, Matter No. 264 of 1966, D/- 4-3- 
1975 (Cal) the ‘authorities concerned to a 
great extent are not wholly free from 
` blame for this delay. It appears that the 
persons interested in delaying the imple- 
mentation of the scheme are taking. all 
kinds of actions to see that the scheme is 
not implemented for serving their own 
interest, JI am, therefore, of the opinion 
that there is no merit in this applicacion. 
I have already held that so far as the 
ground of mala fides urged, there are no 
proper averments and the facts and cir- 
cumstances clearly £0 to indicate that 
the authorities concerned have not ai all 
acted in any mala fide manner .in the 
matter of framing the scheme and in im- 
plementing the said scheme. I wish to 
observe that a copy of the plan has been 
exhibited on behalf of the petitioner to 
raise a contention that the’ premises in 
question are not really required for the 
purpose of widening the street. I am un- 
able to accept this contention. It is quite 
clear that the authorities concerned had 
duly applied their minds as to the re- 
requirements and the government on be- 
ing satisfied had given the necessary senc- 
tion. I have also held on a consideracion 
of the relevant records which were -pro~ 
duced that the requirement of the statute 
had in fact been complied with. The same 
view has also been expressed by me in 
the case of F. K. Sheikh. I have also 
found that there are no materials which 
can go to-indicate that there has been 
any colourable exercise of the powers on 
the part of the authorities concerned or 
that they have acted mala fide in the mat- 
ter. So far as the ground urged on the 
question of inclusion of betterment fee in 
the scheme and the subsequent withdrawl 
of the said levy, I am clearly of the opin- 
ion that in the absence of proper aver- 
‘ments in the petition and also in the pro- 
posed amendments, the petitioner 1s not 
entitled to urge that ground and in my 
view in any event there is no substance 
in that contention. 


12, To my mind the present case 
appears to be largely covered by my Je- 
cision in the case of F. K. Sheikh v. State 
of West Bengal, in Matter No. 264 of 1366 
wherein I delivered judgment on 4th 
March, 1975 (Cal). s 


13. The Rule is therefore dis- 
charged. The petition is dismissed, All 
interim orders will stand. vacated. There 
will however. be no order as to costs, Siay 
is orally asked for and it is refused. 


Petition dismissed. 
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SALIL KUMAR HAZRA, J. 


Sm. Mira Devi Chowhan, Petitioner 
‘v. Arun Kumar Mustaphy, Respondent. 


Suit No. 172 of 1974, D/- 10-7-1975. 


(A) Civil P, C. (1908), Order 9, Rule 
13 — Sufficient cause — Counsel (Sup- 
reme Court Advocate) of defendant know- 
ing fully that the suit was in the per- 
emptory list of bearing as liquidated 
claim,. not appearing on date of hearing 
merely thinking that it will not be call- 
ed due to its number on the list without 
making any further enquiries — Held 
there was no sufficient cause for setting 
aside ex parte decree and restoring the 


suit, Case law discussed, (Para 18) . 
Cases Referred: Chronological Paras - 
AIR 1973 Cal 54 . 17 


AIR 1961 Cal 534 = 65 Cal WN -535 11 
AIR 1931 Cal 298 = 34 Cal WN 1119 13 
AIR 1929 Lah 69 = 110 Ind Cas 444 12 


. AIR 1915 Cal 539 = 19 Cal WN 25 15 


(1908) 10 Bom LR 904 15 
(1878) 9 Ch D 1 = 47 LJ Ch 542 13 


R. L. Tarafdar, for Petitioner: Gour 
Roy Chowdhury, for Respondent. 


ORDER:— This is an application by 
the defendant Arun Kumar Mustaphy to 
set aside the ex parte decree dated May 
20, 1975. The decree was for Rs. 1,140/- 
with interest and cost passed by this Court 


` in a suit for money lent and advanced by 


the plaintiff Smt. Mira Devi Chowhan to 
the defendant. ` 


l 2. The -case of the plaintiff is that 
on August 28, 1971, the defendant bor- 
rowed from the plaintiff Rs. 1,000/- for 
the purpose of his business and agreed to 
repay the same -within 90 days from the 
date of the loan. As a security for due 
repayment of the loan, a hundi was exe- 
cuted in favour of . the plaintiff, The 
hundi was drawn by the defendant Arun 
Kumar Mustaphy for Leather Export 
Union. ‘Arun Kumar Mustaphy himself 
accepted the hundi, Further case of the 
plaintiff is that the defendant Arun 
Kumar. Mustaphy held himself out as the 
sole proprietor of the business carried 
under the name and style of Leather Ex- 
port Union. ‘The defendant Arun Kumar 
Mustaphy filed his written statement. His 
defence, inter alia, is that he did not exe- 
cute the Hundi in his personal capacity 
and he is not personally liable as his 
father is the sole proprietor of the firm 
“Leather Export Union.” 


- 3. This suit appeared in the per- 
emptory list for hearing before this court 
on May 16. 1975, marked as lHquidated 
claim. Thereafter the suit again appear- 
ed in the peremptory list on May 19, 1975 
as liquidated claim. The Suit appeared 
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on May 20, 1975, in the peremptory list 
again as liquidated claim. Nobody ap- 
peared for the defendant on any of the 
days when the suit appeared in the per- 
emptory list. On May 20, 1975. the suit 
was called on for hearing. As no one ap- 
peared for the defendant on any of the 
days and the counsel for the plaintiff sub- 
mitted that there is no real defence to 
the suit, I heard the suit, The plaintiff 
proved his claim and ex parte decree was 
passed on that day. — 


4. This notice of motion has been 
taken out on behalf of the defendant on 
June 5. 1975, by his Supreme Court Ad~ 
vocate Mr. R. L. Tarafdar for setting aside 
the said ex parte decree. The petitioner 
. Arun Kumar Mustaphy, states in his peti- 
tion affirmed on May 27, 1975, that he 
never held gut to be a sole proprietor of 


the business “Leather Export Union”. He . 


is a mere agent of his father Amulya Gati 
Mustaphy who is the sole proprietor of 
the business. So he did not borrow any 
sum of money from the plaintiff for his 
own business nor incur any liability to 
repay the money to the plaintiff. In the 
petition, there is no denial that its de- 
fendant did not execute the hundi. ‘There 
is also no denial that he did not accept 
the same. 


5- The case of the: petitioner . as 
stated in his petition is further as. fol- 
lows: 

On May 19, 1975, the Supreme Court 
Advocate for the petitioner Mr. R., L 
Tarafdar after coming to court came to 


know on perusal of the daily cause list. 
that the suit suddenly appeared on that 


day in the peremptory list under liqui-. 
dated claim. Then he wrote a post-card 
to the petitioner informing him about the 
appearance of the suit in the daily cause 


list and “he was under the impression .- 


that until several part-heard suits at the 
top of the list were heard, the above suit 
will not be taken up for hearing’. On 
May 20, 1975. Mr. Tarafdar came to 
Court to find out the condition of the list 
of cases and found that the suit appeared 
in the list in the same position as in the 
previous day and “did not think it neces- 
sary to mention the above guit for ad- 
journment on the ground that he could 
not contact- his client until that day.” 
Then it is stated that Mr. Tarafdar “was 
under the wrong impression that the 
above suit and other suits appearing 
above the same would not be taken up 
for hearing until the hearing of the part- 
heard suits concluded.” The case of the 
petitioner is that on May 24, 1975 he was 
surprised to receive a letter written by 
the plaintiff informing him that the suit 
was decreed ex parte on May 20, 1975 in 
the absence of the petitioner and his Ad- 
vocate. It is further stated by the peti- 


tioner that daily cause list of- May - 20, - 
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1975 will reveal that besides the part- 
heard suits aforesaid there were other 
several suits above the instant suit which 
have been decreed ex parte, Then the 
petitioner States “Mr, R. L. Tarafdar ex- 
presses his regret for ais wrong expecta- 
tion about the hearing of the said suit”. 
On the above grounds che petitioner prays 
to set aside the ex parte decree, 


6. This petition has been made 
under Order 9, Rule 13 of the Code of 
Civil Procedure. The relevant portion of 
Order 9, Rule 13, of the Code for setting 


. aside decree ex parte against the defen- 


dant is as follows: 


“In any case in which a decree is 
passed ‘ex parte against the defendant he 
‘can apply to the court by which the dec- 
ree was passed for an order to set it . 


7, The word “appearing” in this 
rule means appearance by the defendant 
or by his Advocate or lawyer. for con- 
ducting. the case. In the instant case on 
the date the suit was called on for hear- 
ing, namely, on May 20, 1975, neither the 
defendant nor his Supreme Court Advo- 
cate appeared, The defendant is repre- 
by his Supreme Court Advocate 
Mr, R. L. Tarafdar to conduct: the suit. 
He did not appear nor his clerk nor any- 

y on his behalf arpeared on any day 
when the suit appeared in-the peremp- 
tory list. 
| 8. Now, the question fs whether 
the defendant was prevented by any suffi- 
cient cause from appearing when the suit 
was called on for hearing, -What is a 
sufficient- cause is a question of fact and 
has to be determined under the facts and 
circumstances of each case, 


9, On the facts stated în the peti- 
tion before me, the question arises whe- 
ther non-appearance of the Supreme 
Court Advocate for the petitioner by rea- 
son of his thinking thaz the suit will not be 
heard is a sufficient cause, Is It such a 
cause for which the petitioner can say 
that his lawyer was prevented from `ap- 
pearing in court? Tae. Supreme Court 
Advocate for the petitioner saw the daily 
List and knew that the suit was appearing 
in the peremptory list for hearing.. But 
he did not appear in court on any of the 
days when the suit zppeared in the list. 
The petitioner says that he thought that 
the suit will not be keard. and, therefore, 
he did not appear im court on the day 
when the decree was passed, Is this 
thinking of the Supreme Court Advocate 
for the petitioner a sufficient cause for 
which the petitioner zan say that he was 
prevented from appeering in court? 
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10. I asked the learned Supreme 
Court Advocate for the petitioner to sa~ 
tisfy that this is a sufficient cause for 
which I can set aside the ex parte decree. 
Mr, R. L. Tarafdar, the learned Supreme 
Court Advocate for the petitioner piaced 
before me three decisions and I shall now 
deal with them. 


11, First, he placed before m= a 
decision of this Court in the case of 
Suresh Chandra Banerjee v. United Bank 
of India, 65 Cal WN 535 = (AIR 1961 Cal 
534). In that case what happened was 
that a preliminary decree was passec! in 
a mortgage suit on contest. No payment 
was made by the mortgagor defer-Jant 
within the time allowed under the reeli- 
minary decree. Thereafter. the mortgagee 
decree-holder applied for a final dezree, 
but no notice was served on the defen- 
dant mortgagor or his lawyer that the 
decree-holder will apply for final decree. 
Preliminary decree was made final ex 
parte. The jJudgment-debtors appliec for 
setting aside the final decree. E N. 
Mookerjee, J., delivering the judgmert of 
the court in that case observed:— 


S aa the defendant is entitled to 
have the final mortgage decree, made ex 
parte or in his absence, as aforesaid set 
aside by showing that he was preveated 
from appearing at the hearing of the 
plaintiffs application for the same because 
of his want of knowledge thereof in cir- 
cumstances which would make it suff- 
cient cause for such non-appearance vith~ 
in the meaning of Order IX, Rule 13 of 
the Code of Civil Procedure which would 
in the light and upon the authority of the 
said decisions obviously apply to the 
case,” 


Thus, in 65 Cal WN 535 although the 
plaintiff was the holder of preliminary 
decree but he did not give notice to the 
defendant mortgagor that final decree 
would be passed. In view of the lav on 
the matter as stated by the learned 
Judges the defendant was entitled to the 
service of notice in some form before the 
preliminary decree was made final. There~ 
fore, the defendant morigagor in that zase 
could very well say that he was prevent- 
ed from appearing at the hearing of the 
application for final decree because he did 
not receive the notice which he was en- 
titled to get from the plaintiff. In my 
view the facts of the instant case bezore 
me are entirely different, Here, the suit 
appeared in the list for hearing for s=ve~ 
ral days. The Supreme Court Advorate 
for defendant saw the list and knew “hat 
the suit appeared in the peremptory list, 
yet he did not appear in court when the 
suit was called for hearing. There is no 
question of preventing him from eppear- 
ing in court by the plaintiff without szrv- 
ing any notice as was the case in 65 Cal 
WN 535. : 
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12. Mr. Tarafdar next cited the 
judgment of Tek Chand. J., in the case of 
Fazal Ilahi v, Muhammad Ismail Khan, 
(AIR 1929 Lah 69). In the Lahore case, 
the pleader of the plaintiff by mistake 
noted a date in his diary as the date of 
hearing of the suit which was not the cor- 
rect. date. This mistake did not occur to 
him when the suit was called for hearing 
and the suit was dismissed in default. An 
application was made to set aside the 

ismissal and the pleader concerned ap- 
peared as witness and stated on oath that 
he had by mistake noted in his diary a. 
wrong date and owing to the mistake he 
or his client did not appear at the hear- 
ing. The learned Subordinate Judge who 
heard the matter was of opinion that mis- 
take of a counsel can under no circum- 
stances be sufficient cause for restoring 
the suit dismissed for default and he re- 
jected the application. On appeal, Tek 
Chand, J.. did not accept the view of the 
learned Subordinate Judge and held: 


“I am of opinion that in this case the 
misteke of the plaintiff was a bona fide 
one and it constitutes sufficient cause for 
restoring the case.” 


In my view, the facts of the Lahore case 
are entirely different, because in the ins- 
tant case the Supreme Court Advocate 
for the petitioner knew that the suit was 
in the peremptory Hst, but still he did not 
appear thinking that it will not be ealled. 


13. The last case cited by Mr. 
Tarafdar is a decision of this Court in Ka- 
rali Charan Sarma v. Apurba Krishna 
Bajpayi. 34 Cal WN 1119 = (AIR 1931 Cal 
298), In that case appeal was presented 
some days too late. The question arose 
whether on the facts of that case suffi- 
cient cause has been shown by the peti- 
tioner for extension of time under Section 
D of the Limitation Act 1908 for admis- 
Sicn of the appeal. The matter came up 
before a Bench consisting of Graham and 
Mitter, JJ. Graham, J.. was of the view 
(page 1122 of Cal WN) = (at P. 299 of 
ATR) that to accede to an application made 
in the circumstances of the cass would 
result in encouraging litigants in the mis- 
taken idea that there is no obligation 
upon them to show a reasonable degree of 
deligence in filing the appeal anc that it 
is open to them to postpone taking action 
to the last possible moment. Mitter, J., 
took a contrary view, In his opinion there 
is sufficient cause for extending the time 
and condoning the delay. In his judg- 
ment at p. 1123 (of Cal WN) = (at p. 300 
of AIR), Mitter J., referred to the Eng- 
lish case of Burgoine v. Taylor, (1878) 9 
Ch D 1. In that English case Sir George 
Jessel, M. R. made certain observations. 
These observations are relied on before 
me by Mr. Tarafdar in the course of his 
one So, I am quoting the same 

ere: 
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‘we think that the order asked for by 
the defendant ought to be made. Soli- 
citors cannot, any more than other men, 
conduct their business without some- 
times making clips; and where a soli- 
citor watches the list, and happens to miss 
the case, in consequence of which it is 
taken in his absence, it is in accordance 
-with justice and with the course of 
practice to restore to action to the.paper, 
on the terms of the party in default pay- 
ing the costs of the day, which include all 
costs thrown away by reason of the a 
becoming abortive.” 


Tt may be noted that due to the ieee ce 
of the view of Graham and Mitter JJ. the 
matter was referred to Sthrawardy, J. 
and the learned Judge extended the time 
under Section 5 of the Limitation Act for 
filing the appeal and agreed with Mitter, 
J. In my view extension of time under 
Section 5 of the Limitation Act was 
granted under entirely different circum- 
stance to the appellant in that case. The 
observation of Sir George Jessel, M. R, 
in that English decision deserves the 
highest respect; but my difficulty in 
following the same in the instant case is 
that I have before me-entirely different 
facts. In the English case Burgoine vs. 
Taylor, (1878) 9 Ch D 1 the defendant was 
not represented at the trial of an action, 
because his solicitor was ignorant of the 
fact that. in pursuance of an order. of the 
Lord Chancellor, the action had, with 
others. been transferred from one Judge 
of the Chancery Division to another, and 
had therefore only watched the list be- 
fore the former J udge. As defendant did 
not appear’ judgment was’ given for the 
plaintiff. In the motion to set aside that 


judgment, the defendant’s solicitor filed. 
an affidavit where he said “The order for. 


such transfer was unknown and un- 
noticed by me, the duty of watching the 
lists of causes for trial having been 
instructed to the clerk in my office who 
should attend to such matters, and the 
order for which transfer being unobserved 
by the clerk the list of causes in Vice- 
Chancellor Malins’ Courts was alone 
watched, and this cause appears therein 
to stand fifty-seven below the causes for 
trial on the 18th inst. No steps were 
taken for instructing counsel to appear for 
the Defendant’. 


14. The observation o Sir George 
Jessel M. R. was made under the said 
context. Even in the observation of Sir 
George Jessel, M. R. it appears: “where a 
solicitor watches a case and happens to 
miss the same”. But, here the Supreme 
Court Advocate did not miss the case in 
the list. but he did notice it and yet. he 
did not appear, because he thought that 
the suit will not be called. i 


15. .- Mr. Gour Roy Choudhury, the 
learned counsel for the plaintiff invited 
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my attention to the decision of the Court 
of Appeal in the case of Charu Chandra 
Ghose v. Chandi Charan Ray Chowdhury, 
19 Cal WN 25 = (AIR 1915 Cal 539). In 
thet appeal one of the questions was. 
whether there was sufficient cause for 


_non-appearance within the meaning of 


Order 9 Rule 9 of the Code of Civil Pro- 
cedure. At page 27 of the judgment re- 
ference ‘was made to the case of Ismail 
Ibrahim v, Jan Mahomed, (1908). 10 
Bom. LR 904; and tig court of appeal 
observed: 


“In this case it was laid down that 
where a party has not been taken un- 
awares and where he was under no com- 
pulsion to leave the Court. nor could 
assign any weighty cause for. his absence.. 
he took the risk of the case being called 
on in his absence and could not be ‘said 
to have. established sufficient cause for his 
absence within the meaning of the Code.” - 


16. Mr. Roy Chowdhury relied 
very much on the above observation and 
submitted that if Mr. Tarafdar knowing 
that the suit was in the peremptory list 
did not: appear, it must be said that he 
took a risk in that matter and, there- 
fore, there is no sufficient cause for his 
non-appearance. I think there is’ great 
force in the submission of Mr. Roy Chou- 
dhury on this point under the facts of this 
case also, 


17. Mr. Rov Chowdhury then 
cited a decision of SC Deb, J. in AIR 
1973 Cal 54; Phul Chand Ranilia v. 
Ballabhadas Agarwal. The. judgment in 
that case supports the contention of Mr. 
Roy Chowdhury, because, the learned 
Judge in that case refused to set aside an 
order dismissing a suit for default of 
appearance of the plaintiff on the ground 
that the solicitor's clerk failed to notice 
the suit in the list and did not inform his 
master that the suit was going to be heard 
on that day, With regard to this décision 
I must say that the matter came up on 
appeal and the appeal Bench consisted of 
A. N. Sen, J. and myself and we took a 
contrary view and held that there was 
sufficient cause for restoring the suit 
when there was bona fide mistake of the 
clerk of the attorney. who failed to notice 
that the suit appeared in the peremptory 
list and as such did. not inform his master 
about it. In that case, the solicitor who 
relied upon his clerk did not know’ that 
the suit appeared in the list. Therefore, 
the facts of that case are also distinguish- 
able from the facts of the instant case. 


18. Under the facts and circum- 
stances of the instant case I cannot con- 
strain myself in holding that the petitioner 
has made out a sufficient cause for his 
non-appearance. This is not a .case of 
mistake of the learned Supreme Court 
Advocate. But this is a case of mis- 
judgment by the Supreme Court Advocate 
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for the petitioner as to the -length of 
time that particular cases in the list will 
take on that day. It is his mere thinking 
that the matter will not be called or for 
hearing. He did not make any attempt to 
ascertain the duration of the cases which 
appeared prior to the instant -suit in. the 
list. He did not ascertain whether 
list will be called and the short mazters 
in the list will be taken up first. The suits 


in the list were called on several times. — 


Yet, nobody appeared for the petitioner. 
There was nothing to prevent the learn- 
ed Supreme Court Advocate from aprear- 
ing in court. when the suit was called on 
for hearing. ` 


19. So, in my view. the petitioner 
has not been able to satisfy the court that 
he was prevented by sufficient cause trom 
appearing when the suit was called on for 
hearing. i 


20. However, I am very much 
sympathetic for the petitioner and I would 
have liked to set aside she ex parte decree 
and restore the hearing of the suit if I 
could do so. .So I asked Mr. Roy Chow- 
dhury, the learned counsel for the pain- 
tiff whether he would agree to the ex 
parte decree being set aside if I crder 
that the petitioner would deposit with the 
solicitor for the plaintiff a sum of Rupees 
1,140/- for which the decree was passed to 


be held by him free from lien subject to- 


the further orders of the court. I musz re- 
cord here that Mr. Roy Chowdhury ow in- 
structions from his client stated 
that he would agree to the res- 
toration of the suit provided the decre- 


tal amount is deposited with his solicitor. - 


Then I asked Mr. Tarafdar whether his 
client would agree to deposit the sum of 
Rs. 1,140/- with the solicitor for the p-ain- 
tiff. I indicated to him that even if ] ac- 
cept his view that there is sufficient cause 


for non-appearance I would not have set, 


aside the ex parte decree and restore the 
suit for hearing without (a conditional 
order that the petitioner must deposit the 
decretal amount with the solicitor for the 
plaintiff. But Mr. Tarafdar under instruc- 
tions from the petitioner who was present 
in court said that his client would not 
agree to deposit the amount. 
the above matter, I have no other ater- 
native but to dismiss the petition with 
costs. _ 


Petition dismissed. 
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AIR 1976 CALCUTTA 73 
SABYASACHI MUKHARJI. J. 
Rajputana Trading Co. (P) Ltd., Peti- 


tioner v. Rawatmal Bhairudan, Respon- 
dent. 


Suit No. 2964 of 1968, D/- 9-1-1975. 

(A) West Bengal Premises Tenancy 
Act (12 of 1956), Section 17 (2) — “Any 
dispute as to amount of rent” — If covers 
dispute as to validity of rental deposits 
made by tenant with Rent Controller. 


The phrase “any dispute as to the 
amount of rent” used in the sub-section is 
very wide and there is nothing in the 
different clauses or sub-sections of the 
section to limit the phrase to dispute as 
to the rate of rent alone. The word “any” 
shows that all disputes legally permissible 
In respect of the liability : to pay the 
amount of rent claimed by the landlord 
will come under the sub-section, Sub-sec. 
(1) intended to give protection to tenants 
against aviction envisages “tenani” in the 
wider sense viz., one with his contractual 
tenancy over but is still deemed by the 
Act to be tenant and disputes in respect 
of such tenant are contemplated by sub- 
section (2). Moreover if the sub-section 
(2) is taken to deal-only with dispute as 
to rate of rent any amount claimed rightly 
or wrongly by the landlord’will have to 
be paid by the tenant to escape ‘eviction 
without any opportunity for him to dis- 
pute that amount. This will mean an un- 
fair advantage to the landlord un- 
warranted by the Act. Further C1. (b) 
of the sub-section requires the court to 
determine the rate of rent and actual 
amount deposited jin court W'th 
these two so treated separately they can- 
not be taken to be synonymous. Thus 
disputes as to validity and propriety of 
deposits made by the tenant with the 
Rent Controller are covered by the sub- 
section. Case law discussed. 

(Paras 6, 8 and 9) 


(B) West Bengal Premises Tenancy 
Act (12 of 1956), Section 17 (2) — Appli- 
cation under —~ Deposit of admitted rental 
arrears not made simultaneously or be- 
fore application — If and to what extent 
application not maintainable — (High 
Court Rules and Orders — Calcutta High 
Court (Original Side) Rules, Vol. 1 Chap. 
24, Rule 42-C — Evidence Act (1872), Sec- 
tion 115}. 


When a tenant making an arplication 
under sub-section (2) does not deposit 
prior to or along with the application the 
admitted rental arrears but does so with- 
in one month of the service of the sum- 
mons of the eviction suit (the time stipu- 
lated by sub-section (1) for such deposit) 
though there is not strict compliance with 
the sub-section and Rule 42-C of the Rules 
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of the Original Side of the High Court 
Vol. 1, Chapter 24 there is substantial 
compliance. Therefore his appa be 
maintainable, (1972) 76 Cal WN 862, 
ferred. (Para a 
The maintainability of the application 
cannot however be questioned on such 
ground when the application is being 
heard on remand made in appeal. It 
should have been raised in the appeal 
which would have defeated the remand 
order itself. (Para 11) 


Cases Referred: Chronological Paras 


AIR 1973 Cal 248 7" 10 
(1972) 76 Cal WN 862 =-1972 Rent CR E 


a a CJ 913 = 1969 Rent CR a 


( 
(1964) 68 Cal WN 179 10 
(1960) 64 Cal: WN 157 = ILR (1958) 2 Er 
247 
` (1960) 64 Cal WN 438 15 
(1960) 64 Cal WN 763 = 1960 Cal LJ meet 


AIR 1959 Madh Pra 181 = 1958 Jab a 
349 

AIR 1954 Pat 326 = 1954 BLJR 170 11 

AIR 1951 Cal 316 = (1950) 54 Cal WA e 


(1945) 49 Cal WN 308 , 12 
(1930) 34 Cal WN 941 - 11 
AIR 1928 Bom 201 = 30 Bom LR 570 11 
AIR 1928 Cal 777 = 33 Cal WN 126 Fa 


AIR 1916 Cal 77 = 20 Cal WN 584 il 


(1905) 2 Cal LJ 403 11 
(1905) 2 Cal LJ 408 = 9 Cal WN 1703 11 
ILR (1884) 8 Bom 535 11 

ORDER:— This is an- application 


under Section 17 (2) of the West Bengal 
Premises Tenancy Act, 1956 (hereinafter 
referred to as the said Act), On the 19th 
of November, 1968, the Rajputana Trading 
Co. (P) Ltd, (hereinafter referred to as 
the landlord) 
Rawatmal Bhairudan, a firm (hereinafter 
referred to as the tenant), The plaintiff 
in the suit asks for a decree for posses- 
sion of the demised premises being Shop- 
room No. 9 at premises No. 12, Armenian 
Street, Calcutta. which is also known as 
10/1, Portuguese Church Street. and claims 
‘a decree for Rs. 9,740.72 P. for arrears of 
rent and certain other interest and mesne 
profit. The landlord, inter alia, contends 
that the tenant had failed and neglected 
to tender and/or pay rent in respect of 
' the demised premises since February. 1965 
to one Sree T. K. Ghose, who was then 
the Receiver appointed in respect of the 
said premises in another suit, 


2. It is the ease of the plaintiff 
that the rent from lst February, 1965 to 
30th of September, 1968, being 44 months 
had remained unpaid and on that account 
the plaintiff was entitled to Rs. 9,740.72. 


instituted a suit against ` 


A.L R. 


The plaintiff states that by a notice dated 
ist cof August, 1968, the landlord had 
determined the tenancy of the tenant and 
therefore claims mesne profit from the 
lst of October, 1968 to 31st of October, 
1968 @ Rs. 1,770/-- On service of the 
Writ of Summons the tenant made an ap- 


‘plication on the 4th of February, 1969, 


stating that the Writ of Summons had 
been served on the tenant on the 6th of 
January, 1969 and contended that the 
plaintiff. had duly paid and/or deposited 
the rent for the months claimed except 
for the months of July, 1968, December, 
1968 and January, 1969. The tenant ac-. 
cordingly made an application under Sec- 
tion 17 (2) of the said Act for leave to 
deposit the rents for the months of July 
and December, 1968, together with inte- 
rest and the rent for the month of Janu- 
ary; 1969, with the Registrar, Original 
Side, High Court. The tenant also pray- 
ed for leave to deposit the rent for the 
months subsequent io January, 1969, in 
the office of the Rent Controller during 
the pendency of the suit. 


“Be In this connection it would be 
relevant to refer to the provisions of sub- 
sections (1) and (2) of Section 17 of the 
m5 Act, The said sub-sections are as fol- 
OWS: 


“Sec, 17. When a tenant can get the 


-benefit of protection against eviction— 
AIR 1916 All 213 = 35 Ind Cas 571 i l 


(1) On a suit or proceeding being in- 
stituted by the landlord on any of the 
grounds referred ito in Section 13, the 
tenant shall. subject to the provisions of . 
sub-section (2), within one month of the 
service of the writ of summons on him 
or where he appears in the suit or pro- 
ceeding without the writ of summons be- 
ing served on him within one month of his 
appearance deposit in Court or with the 
Centroller or pay to the landlord an 
amount calculated at the rate of rent at 
which it was last paid, for the period for 
which the tenant may have made default 


Including the period subsequent thereto 


upto the end of the month previous to 
that in which the deposit or payment is 
made together with Interest on such 
amount calculated at the rate of eight 


-and one-third per cent per annum from 


the date when any such amount was pay- 
able upto the date of deposit, and shall 
thereafter continue to deposit or ‘pay, 
month by month by the 15th of each 
succeeding month a sum equivelent to the 
rent at that rate. ` 


(2) If in any suit or proceeding re- 
ferred to in sub-section (1), there is any 
dispute as to the amount of rent payable 
by the tenant, the tenant shall. within 
the_ time specified in sub-section (1) de- 
posit in Court the amount admitted by 
him to be due from him together with an 
application to the Court for determination 
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of the rent payable. No such deraosit 
shall be accepted unless it is accompanied 
by an application for determination of the 
rent payable. On receipt of such app_ica~ 
tion, the Court shall — 


(a) having regard to the rate at waich 
rent was last paid, and the period for 
which default may have been made, by 
the tenant, make, as soon as possible with- 
in a period not exceeding one year, a sre- 
liminary order, pending final decisior of 
the dispute, specifying the amount, if any, 
due from the tenant and thereupon the 
tenant shall within one month of the late 
of such preliminary order, deposit in court 
or pay to the landlord the amount so :pe- 
cified in the preliminary order: and 


(b) having regard to the provisions of 
this Act, make as soon after the preli- 
minary order as possible. a final order de- 
termining the rate of rent and the 
amount to be deposited in Court or vaid 
to the landlord and either fixing the tme 
within which the amount shall be depo- 
sited or paid or as the casa may be, di- 
recting that the amount already deposited 
or paid be adjusted in such manner and 
within such time as may be specifiec in 
the order. 

2-A. Notwithstanding anything con- 
’ tained in sub-section (1) or sub-seczion 
(2) on the application of the tenant, the 
Court, may, by order— 

(a} extend the time specified in <.1b- 
section (1) or sub-section (2) for the de- 
posit or payment of any amount referred 
to therein. 

(b) having regard to the circtm- 
stances of the tenant as also of the land- 


se 


lord and the total sum inclusive of irte- - 


rest required to be deposited or paid 
under sub-section (1) on account of de- 
fault in the payment of rent. permit the 
tenant to deposit or pay such sum in sich 
instalments and by such dates as the 
Court may fix: 


Provided that where payment is per- 
mitted by instalments, such sum shall in- 
clude all amounts calculated at the rate 
of rent for the period of default inclucing 
the period subsequent thereto -upto the 
end of the month previous to that in 
which the order under this sub-section is 
to be made with interest on any sich 
amount calculated at the rate specifiec in 
sub-section (1) from the date when such 
a rount was payable upto the date of such 
order, 


2B. No application for extension of 
time for the deposit or payment of any 
amount under clause ťa) of sub-secfon 
(2-A) shall be entertained unless H fs 
made before the expiry of the time speci- 
fied therefor in. sub-section (1) or sub- 
section (2) and no application for permis- 
sion to pay in instalment under clause (b) 
of sub-section (2-A) shall be entertaired 
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unless it is made before the expiry of the 
time specified in sub-section (1) for the 
deposit or vayment of the amount due on 
account of default in the payment of 
rent.” 


4, For the purpose of implement- 
ing the deposit rules of the Original Side 
of this Court have been framed and these 
are contained in Chapter XXIV cf Vol. I 
of the Rules of the Original Side. which 
came into effect in July/August, 1967, The 
Said Rules are Rule 42-A, Rule 42-B and 
Rule 42-C, These Rules are in the fol~ 
lowing terms: 


Rule 42-A. A deposit under Section 
17 (1) of the West Bengal Premises Te- 
nancy Act shall be made upon the requi- 
sition in writing in Form No. 7 to the Re~ 
fistrar with such variations of zhe said 
Form No. 7 as may be necessary in view of 
the provisions contained in Section 17 (1) 
cs a West Bengal Premises Tenancy Act, 


Rule 42-B. Notice of a deposit made 
under Section 17 of the West Bengal Pre- 
mises Tenancy Act, 1956, shall be issued 
by the Registrar and shall contain parti- 
culars of the deposit as furnished by the 
person making the deposit under Section 
17 (1) of the West Bengal Premises Te- 
nancy Act, 1956. Such notice shall be 
served forthwith on the plaintiff in the 
manner prescribed for service of notice 
by the defendant or his attorney and shall 
pe filed vith an affidavit of service there- 
of, 


Rule 42-C. If there is any dispute as 
to the amount of rent payable by the te- 
nant, the tenant shall within the time 
specified in Section 17 (1) of the West 
Bengal Premises Tenancy Act. 1956. upon 
a requisition in writing in Form No. 7 
with such variations as are appropriate in 
view of the provisions of sub-sections (1) 
and (2) of Section 17 of the said Act de- 
posit the amount admitted by him to be 
due from him together with an applica- 
tion by the tenant for determination of 
the amount of rent payable by him. Upon 
the deposit being made, the Registrar shall 
make an endorsement to that effect on the 
back sheet of the application and there- 
after the Registrar shall issue a notice to 
the parties intimating them that the ap- 
plication will be placed before the Judge- 
in-Chambers on the date mentioned in 
the notice for necessary orders. 


5, The application was made on 
the 4th o? February, 1969. In that appli- 
cation A. N. Sen, J., gave leave to the 
tenant to deposit the rent for the months 
of July and December, 1968, along with 
interest and for the month of January. 
1969, with the Registrar, Original Side of 
this Court. The said deposits wera made 
on the next day, that is to say. on the 
5th of February, 1969. It has to be borne 
in mind that the said deposits were made 
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within the time stipulated under Section 
{7 (2) of the West Bengal Premises Te- 
nancy Act. 1956. 
cation finally came up for hearing before 
K. L. Roy, J.. on the 7th August, 1969. 
The learned Judge made an order direct- 
ing the tenant to deposit in court within 
six weeks from date of the said order the 
arrears of rent for the period from April 
1965 to November 1968 with the excep- 
.tion of rent for the month of July, 1968, 
together with interest thereon as provid- 
ed in Section 17 (2) of the Act, The te- 
nant was given liberty to withdraw the 
amount deposited by him with the Rent 
Controller for the aforesaid period. The 
said order also directed that in default of 
the tenant depositing the said amounts 
within the time mentioned, the tenants 
application would stand dismissed with 
costs. The said order was made without 
prejudice to the rights and contentions of 
the parties. The tenant preferred an ap- 
peal frorn the said order and the appeal 
was disposed of by a judgment of this 
court on the 17th September. 1971. where- 
in the Division Bench allowed the appeal, 
set aside the order passed by the learned 
Judge and directed that the application 
be heard and disposed of in accordance 
with law in the light of the observations 
made in the Judgment of the Division 
Bench and the case was remanded back to 
the court of first instance to be decided 
on merits, The application has thus come 
up for hearing before me. At an earlier 
stage of this application it appears, it was 
directed that the question as to what 
amount, if any, is liable to be deposited 
as arrears of rent from February, 1965 to 
January, 1969, was directed to be decided 
on evidence and the parties were direct- 
ed to disclose the documents for the afore- 
said purpose. 


6. Three questions, therefore, re- 
quire consideration by me, viz., (a) what 
amount. if any. is Hable to be deposited 
as arrears of rent from February. 1965 to 
January, 1969. (b) is the present dispute 


covered by sub-section (1) of Section 17. 


of the said Act and (c) whether the appli- 
cation is maintainable. Though there is 
dispute as to the validity of the deposits 
or payments made from February, 1965, 
onwards, it appears that the claims for 
rent prior to the month of October, 1965, 
being beyond the period of three years 
from the date of filing of the suit are bar- 
red by Article 52 of the Limitation Act, 
1963. and as such are not legally recover- 
able, In the premises, if the tenant is 
liable to pay or to deposit any amount 
then the liability would be from Novem- 
ber. 1965 onwards. It is the case of the 
tenant that for the -months of February 
and March, 1965, the tenant has paid the 
rents in this a n the na ~ 
aleutta for the claim o e occupier 
sa of taxes which by the term of the 
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Thereafter, the appli- 


~ premises. 
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tenancy, the landlord was obliged to pay, 
which, the landlord Having failed, the 
Corporation had demanded from the te- 
nant. As I have mentioned before, I am 
concerned in this case with the demised 
premises being room number 9 of ground 
floor of No. 12. Armenian Street which is 
also known as 10/1, Portuguese Church 
Street, Calcutta. The tenant had been a 
monthly tenant of th: said premises for 
the last 60 years. The rent payable by 
the tenant was Rs. 221.38 P. according 
to English Calendar month and the said 
rent was inclusive of occupier’s share of 
corporation taxes in respect of the said 
By the terms of the tenancy 
there was no date fixed for payment of 
rent but used to be collected or paid . 
sometime after the first week of the 
succeeding month. The first question 
that requires consideretion in.this case, is, 
whether the dispute as to the validity 
and propriety of the deposits made to the 
Rent Controller is a dispute covered by 
the terms of Section 17 (2) of the said 
Act. I have set out hereinbefore the 
terms of the section, The said Section 17 
(2) was amended by tke West Bengal Pre- 
mises Tenancy Amendment Act, 1959. and 
prior thereto sub-section (2) of Section 17 
was in the following zerms:— 


“If in a suit or proceeding referred to 
in sub-section (1) there is any dispute as 
to the amount of rent payable by the te- 
nant, the court.shall determine, having 
regard to the provisions of the Act. the 
amount to be depos:ted or paid to the 
landlord by the tenant in accordance with 
the provisions of sub-section (1).” 


Counsel for the landlord con- 


We 
tended that by the tecms of the present 


sub-section (2) of Section 17 the only dis- 
pute that could be agitated under this 
provision was a dispuce as to the rate of 
rent payable by the tenant. Counsel 
urged that the validicy of the deposits, 
tight to recover the deposits or the pro- 
priety of deposits were not disputes which 
were contemplated by the terms of sub- 
section (2) of Section 17 as it stood after 
the amendment. Counsel urged that sub- 
section (1) of Section 17 dealt with Habi- 
lities of three types, Lability for payment 
of contractual rent, liebility of the tenant 
to pay the.rent for the post-termination 
period which might be called statutory 
rent and the liability to pay rent subse- 
quent to the institution of the suit. In 
that background it wes the submission of 
counsel for the landlcrd that it was only 
with respect of the rate of rent payable 
as distinguished from the other disputes 
regarding quantum of rent to be paid, was 
provided by sub-section (2) of Section 17 
as it stood at present Counsel. in this 


connection, laid empkasis on the expres- > 


sion “in accordance with the provisions 
of sub-section (1}’ in the sub-section (2) 
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of Section 17 at it stood prior to the 
amendment of the Act in 1959. Counsel 
submitted that the expression “in accord- 
ance with the provision of sub-section (1)” 
in sub-section (2) of Section 17 prior to 
its amendment might have coverec the 
disputes apart from the dispute as to the 
rate of rent. But in 1959 the legislature 
had expressly omitted the expression ‘in 
accordance with the provisions of sub-sec- 
tion (1) in the subsequent amendment and 
that provision was not there in sub-sec- 
tion (2) of Section 17 as it stood to-day. 
Counsel also drew my attention to sub- 
clause (b) of sub-section (2) of Secticn 17 
and submitted that when the sub-section 
enjoined the court to determine the 
amount to be deposited in court, that 


would be the amount that would be. 


payable after determining the rate of rent 
and adjusting the same against the amount 
admitted to be the rate of rent payable 
by the tenant, It was in this connection, 
the counsel submitted, the last two ines 
of .sub-clause. (b) of Section 17 (2) were 
significant. In this connection reliance 
was placed on a decision of the Supr2me 
Court in the case of M, M. Chawala v, J. 
S. Sethi, Rent CJ 1969 p. 913 (SC. I 
shall deal with the said decision later. 


8. I am, however, unable to accept 
the contentions advanced by counsel on 
behalf of the landlord about the jurisdic- 
tion of the court to determine the amount 
of rent to be paid by the tenant, In my 
opinion, the expression in sub-sectior (2) 
of Section 17 ‘any dispute as to the 
amount of rent’ is of the widest ampli-ude 
and there is nothing in tbe different Cau- 
ses or in any of the sub-sections: to cir- 
cumscribe the expression to only the dis- 
pute as to the rate of renz. The expression 
used is ‘any dispute as to the amecunt 


of rent’. The expression is not 
‘any dispute as to the amcunt 
of the rate of rent’. Furthermore. the 


adverb ‘any’ is indicative of the fact that 
all disputes which can be legally resed 
as regards the liability to pay the amount 
of rent claimed by landlerd comes within 
the ambit of sub-section {2) of Section 17. 
In this connection, it may be relevant to 
refer to the fact that sub-section (1) of 
Section 17 is a provision meant to “sive 
certain benefits to the tenants aganst 
eviction and the expression ‘tenant’ will 
mean a tenant in terms of Section 2 (h) 
of the Act. A tenant whose contractual 
tenancy has come to an end but wh is 
still considered by the terms of the Act 
to be a tenant and liable to pay ren^, it 
is the tenant in that wider sense wh. is 
contemplated by sub-sec. (1) of Section 17 
and it is the disputes in respect of -hat 
tenant that the ‘sub-section (2) of Seccion 
17 covers. The reason why I am unable 
to accept the contentions advanced on be- 
half of the landlord on the construcion 
of the section are as follcws: 


` tion 17 (1) of the Act, 
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(1) The use of the expression ‘any’ in 
conjunction with the expression dispute 
as to the amount -of rent in contradistinc- 
tion to the expression dispute as to the 
rate of rent, f 


or on behalf of the landlord. in this case 
is accepted, then the- moment a landlord 
claims certain amount of money from a 
tenant, either rightly or wrongly. the te- 
nant would be liable to pay the amount 
in order to protect himself from eviction 
without having an opportunity of raising 
the’ dispute apart from the dispute over 
the rate of rent; that will lead to unfair 
advantage in favour of the landlord. 
which.. in my opinion, is unwarranted by! - 


_ the scheme of the Act. 


(3) Provisions in clause (b) of sub- 
section (2) of Section 17 enjoin the court 
to determine two things, that is to say, 
the rate of rent and the actual amount to 
be deposited in court. Therefore. these 
two factors cannot, in my ` opinion be 


(2) If the construction advanced . dy 
treated as synonymous when the legisla- 


ture has treated them separately, 


9. For these reasons on the con- 
struction of the ‘provisions of the section, 
i am of the opinion that a dispute of the 
present type is covered by sub-section (2) 
of Section 17 of the Act. — 


10. . But quite apart from the afore- 
said consideration; there are other diffi- 
culties in accepting the contention ad- 
vanced on behalf of the landlord in this 
connection. ‘In the case of Gujarat Print- 
ing Press v., Naraindas Jewraj. (1960) 64 
Cal WN 157 it was held that under Sec- 
tion 17 (2) of. the Act the court would de- 
termine the amount to be paid under sub- 
section (1) which. amount had to be depo- 
sited within a reasonable time and that 
dispute was not only limited to a dispute 
as to the rate of rent. It must, however, 
be observed that the said decision was 
given in respect of the provisions prior to 
its ameridment in 1959. But the reason- 
ing of the said decision, in my opinion, 
is applicable to the language used in the 
present section which is the same as to 
the disputed amount of rent payable. It 
appears that the said decision was again. 
followed in the case of Mahananda Dutta 
& Co. (Pi Ltd. v. Uma Charan Law, (1964) 
68 Cal WN 179. There was a dispute re- 
lating to the amount payable under Sec- 
| The court held 
that Section 17 (2) would be attracted 
and, accordingly. the order striking out 
the written statement was without juris- 
diction inasmuch as no order under Sec- 
tion 17 (2) was made. This decision was 
given under the provisions of Section 17 
(2) prior to its amendment. In the ins- 
tant case from the order of K. L. Roy, J., 
as mentioned hereinbefore an appeal was 
taken to the Division Bench and the deci- 


78 Cal: [Prs, 10-11} Rajputana Trading Co. v. R. Bhairudan (S. Mukharji J.) 


sion of thé Division Bench is reported in 
AIR 1973 Cal 248. Ghose, J., delivering 
the judgment of the Division Bench ob- 
served in paragraph 28 of the judgment 
at page 252 of the report that a dispute 
under sub-section (2) of Section 17 might 
be any dispute which touched the contro- 
versy with regard to the rate or amount 
of rent in arrear. The learned Judge noted 
that the dispute jn the present case was 
not about the rate of rent. What was 
the amount of rent in arrear was disput- 
ed. The learned Judge thereupon dealt 
with the contention raised on behalf . of 
the landlord and noted that it was con- 
tended that the validity of the deposit of 
rent for the aforesaid period from April, 
1965. to November, 1969, except July and 
December, 1968, was not a dispute within 
the meaning of Section 17 (2). Reliance 
was placed before the Division Bench on 
an unreported judgment of Ghose, J., sit- 
ting singly. The Division Bench observ- 
ed that that was a case of first impression 


and no authority had been cited before | 


the learned Judge at that time. But in 
view of the observations of the Division 
Bench in the case of Mahananda Dutta v. 
Uma Charan Law, (1964) 68 Cal WN 179 
Ghose. J.. observed that the reasoning 
of the said judgment stood to reason, If 
the deposits of rent for certain periods 


with the Rent Controller were valid depo- 


sits, the amount of rent in arrear would 
be less by the total sum validly deposited. 
The court observed that the question of 
validity of deposits would be a dispute 


within the meaning of the said sub-sec- 
tion. Therefore, two questions arise 


in this respect. Firstly. there is a decision 
under the new Act of the Division Bench 
which is binding on me, Secondly this 


case has been remanded to me to be de- 


cided in the light of the observations given 
by the Division Bench. If the Division 
Bench has held that this dispute is cover- 


ed by the terms of Section 17 (2) of the’ 


said Act rejecting the contention urged in 
the appeal. in my opinion. it is not open 
for me to hold that this present dispute is 
not covered by Section 17 (2) of the Act. 
This point. it appears to me, was specifi- 


cally raised and was also specifically held. 


and in the light of the observations re- 
garding the same I have to determine the 
present controversy. Therefore, in my 
opinion, I am not free to ignore these ob- 
servations of the Division Bench. But 
quite apart from the same as mentioned 
hereinbefore I am in respectful agreement 
with the reasoning of the Division Bench. 
I am of the opinion that the present dis- 
pute is covered by Section 17 (2) of the 
Act. Counsel. however. contended that 
the decision of the Supreme Court which 
was not placed before the Division Bench 
took a contrary view. In my opinion that 
is not a fact. The Supreme Court was 
concerned with the Delhi Rent Control 


‘rent payable by the tenant’ 


ALR, 


Act, 1958 and the Supreme Court was 
dealing with Section 15 (3) of the said 
Act.. It is significant that under the 
Delhi Rent Act a proceeding for recovery 


_of rent did not lie before the Controller. 


It lay before the Civil Court, The Con- 
troller was authorised to try a proceeding 
for ejectment or for determination of 
standard.rent or for determination of fair 
tent. The controversy before the Sup- 
reme Court was really whether the ex- 
‘pression ‘a dispute as to the amount of 
meant the 
standard rent or the fair rent. The Sup- 
reme Court was not concerned to decide 
whether the dispute as to the amount of 
rent payable by the terant under sub-sec~ 
tion (3) of Section 15 came within its am~- 
bit and could not be a dispute apart from 
the rate of rent. In -he aforesaid view 
of the matter I am o? the opinion that 
counsel for the landlord is not entitled to 
draw much support from the said obser- 
vations of the Suprem=2 Court in the in- 
stant case. In the aforesaid view of the 
matter on the construction of the section 
and in view of the otservations of the 
Division Bench of our Court, ‘which has 
remanded the case beck to me, I am of 
the opinion, that this contentions urged on 
behalf of the landlord cannot be accepted 
and the present dispute is covered by the 
terms of Section 17 (2) The first conten- 
tion, therefore, in opposition to this ap- 
plication, fails. 


11. The second contention is that 
the application is not maintainable in 
view of the fact that there was no deposit 
made along with the pplication or prior 
to the making of the zepplication in terms 
of Section 17 (2). My attention was drawn 
to the rules of the High Court and it was 
urged that there was non-compliance with 
it. This contention vaises several as- 
pects. . First, the question is, whether 
there should be strict compliance or sub- 
stantial compliance. I- is true that there 
has not been strict compliance with - the 
provisions of Section 17 (2). so far as the 
deposit of money is concerned, that is to 
say, the amount admitted to be in de- 
fault for July and December, 1968: and 
January, 1969, was not deposited prior to 
or along with the application,. Under our 
rules.a requisition had to made to the Re- 
gistrar for acceptance of the money and 
thereafter the application was to be made. 
But in this case counsel for the landlord 
drew my attention to a decision in the 
case of Sri Sarada Sangha v. Asoka Sen- 
gupta, (1972) 76 Cal WN 862 where it was 
held that the application under Section 


"17 (2) of the Act for determination of the — 


rent payable by the tenant should be ac- 
companied by the derosit of the amount 
admitted by him to be due from him and 
if no such deposit of the. amount was 
made, the application for determination 
of the rent was not maintainable, It was 
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further held that the tenant must deposit 
the amount in court within the time spe- 
cified in Section 17 (1) of the Act. But in 
the instant case the amount was deposited 
within the time because writ of summons 
was served on the 6th January, 1969 and 
the amount was deposited by the 5th Feb- 
ruary. 1969. Therefore, the amount had 
been deposited within the time con em- 
plated under sub-section (1) of Secticn 17 
of the Act. It is true that the appica- 
tion had been made to the court whi-h is 
not necessary and the application was not 
competent really when the court orcered 
the deposit to be made and the epica- 
tion in my opinion became effective rom 
the 5th February, 1969. Therefore, 2ven 
though there has not been strict corapli- 
ance with the rules as contemplated, by 
the provisions of the rules of the High 
Court and also under Section 17 (2) o the 
Act there has been substantial compliance; 
the tenant has deposited the amrunt. 
Therefore, in my opinnon this applic tion 
was maintainable. The next question 1s 
whether this question is barred by the 
principles of constructive res judicate or 
not. Counsel for the tenant contended 
that it was bàrred by the principles of 
constructive res judicata and drew m7 .at- 
tention to several decisions. namely in 
the case of Kaluram v. Mehtab Bai. AIR 
1959 Madh Pra 181; in the case of Cruni- 
lal v. Habib Ali, ATR 1916 All 213: ir the 
case of Dattu v. Kasai, ILR (1884) 8 3om 
535 and in the case of Ansar Ali Jen=adar 
v. C. E. Grey, (1905) 2 Cal LJ 403 ard in 
the case of Tituram Mukherji v. Cchen, 
(1905) 2 Cal LJ 408. He also drew m™ at- 
tention to the commentaries of Mulla’s 
Civil Procedure. Counsel for the Band- 
ford. however. drew my attention to the 
decisions in the case of Kartick Chandra 
Das v. Satya Nidhi Ghosal, AIR 191€ Cal 
77, in the case of Balaram v. Mangta Dass, 
11930) 34 Cal WN 941: in the case of 
Lingo Raoji Kulkarni v. Secretary of 
State, AIR 1928 Bom 201; in the case of 
Sashi Kumar Banerjee v. Mrs, D. J, Hill, 
AYR 1951 Cal 316; in the case of Tarini 
Charan Bhattacharya v. Kedar Nath Hal- 
dar, 33 Cal WN 126 = (AIR 1928 Cal_777) 
(FB) and in the case of Kanhaiya Singh 
v. Bhagwat Singh, AIR 1954 Pat 32€ It 
was contended on behalf of the lanclord 
that unless a point had been raised and 
wag necessary to be raised, there could 
not be any question of constructive res 
judicata in a proceeding like this and fur- 
thermore, in a case where the case had 
been remanded on merits to be tied, 
there could not be any question of zon- 
structive res judicata. It was further 
urged that the application was not m alm- 
tainable by the provisions of the Ac. it 
was not a question whether the party was 
entitled to raise a contention or not. The 
court was.debarred from allowing ar ap- 


plication if the law did not permit it => do 


_ first question, 
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so, In the view I have taken it is not ‘ne- 
cessary for me to decide this contention. 
But I am inclined to take this opinion 
that when this contention could have 
been raised before the appeal court and 
this contention not having been raised, 
which would have defeated an order of 
remand, in my opinion the landlord is not 
eee at this stage to raise this conten- 
on, p S 


12. This being the position, the 
next question which arises in this case, is 
whether the: deposits were validly made 
as mentioned hereinbefore. Though the 
Jandlord was challenging the validity of 
the deposits from February, 1965. I am 
really concerned with the validity of the 
deposits from November, 1965. On this 
aspect counsel for the landlord took three 
points, ramely, the deposit for the month 
of April, 1965, had not been validly made: 
therefore, all subsequent deposits were in- 
valid; according to him prior to the depo- 
sit for the month of April, 1965, there was 
no valid tender to the landlord and as 
such the deposit to the Rent Controller 
was invalid. He secondly, contended that 
after the discharge of the receiver Sree 


. T. K. Ghosh jn September, 1965, rent had 


been deposited with the Rent Controller 
in the name of Sree T. K. Ghose in spite 
of the knowledge and/or without enguir- 
ing as to who the receiver was and who 
the landlord was, In the premises, the 


. said deposits subsequent to the discharge 


of the receiver were invalid, He lastly 
contended that there were false or incor- 
rect statements in the application for. the 
deposits to the Rent Controller. and as 
such the said deposits were invalid. The 
therefore, is whether the 
deposit for the month of April, 1965. was 
validly made. This question as i mention- 
ed hereinbefore js dependent upon whe- 
ther there was valid tender prior to the 
deposit. In this case as there was no time 
fixed when the rent was to be paid under 
Section, 4 of the Act, rent had to be paid 
within the 15th of the following month. 
The question, is. whether there was a 
valid tender prior to the 15th of May for 
the month of April, 1965, There is con< 
flicting oral testimony on this point. The 
witness -or behalf of the tenant Surana 


‘came to the box and stated that for the 


months of Feb. and March the amount 
of rent had to be paid to the Corporation 
in lieu of the occupiers share for which 
according to Surana the Corporation had 
threatened to levy execution though thera 
js no evidence of actual servic: gf any 
distress warrant, He stated further that 
he thereafter asked the durwan Mithai- 
Jal of the landlord whether he would ace 
cept the rent for the month of April, 
There is, however, a good deal cf contra- 
dictions as to when he asked Mithailai as 
to the acceptance of rent for the morth of 
April, But Surana did say that he teps 
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dered the rent to the manager of the 
landlord Mr. Patodia as also to Mithailal 
and having been refused by them, prior 
to the 15th May, the same was sent by 
money order, The money order which is 
Ext. 4 has been tendered in this case. It 
does not. however, contain any date but 
there is a date as to when the money 
order was refused, that is to say, the pos- 
tal endorsement containing the date 2ist 
May, 1965. The receipt for the money 
order has not been produced. It is the 
evidence of Surana as well as Rajmal Sa- 
rogi who deposed on behalf of the tenant 
that there was a search for this money- 
order receipt but it could not be obtained. 
The question, is, whether from this evi- 
dence it can be said that the tender was 
made prior to the 15th May. Counsel for 
the landlord contended. very forcefully 
and in my opinion -it is not without justi- 
fication that there is a good deal of con- 
tradictions in the evidence of Surana on 
this point. But we have the 
following documentary evidence in 
this case. namely, Ext. 4 which is the 
money order receipt coming back indicat- 
ing the refusal at least on the 21st May, 
1965, but when the money. was sent, there 
is no evidence, Then there is an entry 
being Ext. 14 (a) in the cash book which 
has been sought to be proved by Rajmal 
Sarogi. Counsel for the landlord 
-mitted that this entry had not been prov- 
ed. It was contended that the entries in 
the books of account could only be corro- 
borative evidence. But there being no in- 
dependent evidence, this corroborative 
evidence by itself was of no use. It: was 
also urged that there was no evidence 


that these books of account were kept in - 


the usual course of business, Reliance in 
- this connection was placed on a: decision 
in the case of Paramananda Pandit v. Deb 
Narayan Pandey, (1945) 49 Cal WN 308. 
Looking at the entry in the books of ac- 
count which is Ext. 14 (a) it appears to 
me that it is unlikely that this was manu- 
factured for the purpose of this case. First- 
ly this entry had not been disclosed be- 
fore but it was disclosed at the last stage 
and during the hearing of this applica- 
tion. But the entry in the books of ac- 
count. the location of that entry and the 


nature of the book do not suggest that - 


this was not made contemporaneously. 
The book contained other entries which 
do suggest that this was the regular book 
of the tenant concerned. Indeed, apart 
from the general suggestion that the entry 
was not correct, no suggestion about the 
book not being genuine was made to the 
witness. Reading the entirety of the evi- 
dence of Rajmal it appears to me that 
the said entry has been proved though 
Rajmal’s evidence on this point that he 
went and deposited and sent the money 
order is in slight contradiction to the evi- 


dence of Surana on this point, But hav- 


sub- 
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ing regard to this nature of Ext. 14 (a) 
and having regard to the fact that I am 
of the opinion that the said entry was 
made more or less contemporaneously and 
refusal which is borne out by Ext. 4 and 
the statements in Ext. 5 and Ext. A, be- 
ing the application and the challan which 


recorded that there was a tender prior to 


the deposit to the Rent Controller, and 
the fact that Patodia did not come to give 
evidence, who was the manager of the 
firm, in my opinion, it has to be accepted 
that the tender of the rent for the month 
of April was made rrior to the 15th May, 
1965. If that is the position. then the de- 
posit made thereafter within the 30th 
May, 1965, was valid and as such it can- 
not be said that the subsequent deposits 
were invalidly made. This contention, 
therefore, urged on behalf of the landlord 
is also rejected, i , 


13. The next contention urged on 
behalf of the landlord was that after the 
discharge. of the Receiver deposits had 
been made in the name of the Receiver. 
The Receiver was discharged by an order 
of A. N. Sen, J. on the 22nd September, 
1967. The said order is Ext. B. Though 
the order was passec on the 22nd Septem- 
ber, 1967 the order was drawn up much 
later. It appears that it was drawn up 
on March, 1968. The order enjoined, inter 
alia, that the Receiver should inform the 
tenants that he was no longer acting as 


' the Receiver.. It is, therefore, to be pre- 


sumed that he must have complied with 
this order. But there is a notice by the 
Receiver which was sought to be proved. 
Ext. I in which the signature of Mr. T. 
K. Ghosh, Receiver in suit no, 1133 of- 
1959 was proved. So far as the contents 
of the notice, Ext. JI, are concerned, 
there is a good deal of substance in the 
contention on behalf of the tenant that 
the same have not been proved. Mithai- 
lal who gave evidence was not capable of 
saying whether that was a copy of the 
original notice as Mithailal did not. know 
English. There js furthermore no evidence 
that this notice or copy of the said notice 
or any notice either was. actually served 
on the tenants or on the present appli- 
cant, i 


14. On behalf of the landlord it 
was sought to be argued that the tenant 
had notice of the discharge of the Recei- 
ver by the fact that extensive repairs had 
been made of the premises. . There is no 
evidence that extensive repairs had been 
made by the landlord. If the repairs had 


been made on behalf of the landlord then, 


of course, expenses must have been in- 
curred for this purpose. . No books of ac- 
count or documents had been produced to 
indicate that any such expenses had been 
so incurred. In my opinion. the 
true fact seems to be that Mr, 


1976 


speaks of the auction purchaser being re- 
quired to produce, within 15 days of the 
intimation of the acceptance of the bid, a 
treasury challan in respect of the -balance 
of the money: this time may, however, be 
extended for a period not exceeding 15 
days. Sub-rule (12) speaks of the proce- 
dure for adjusting the compensation pay- 
_ able to the auction purchaser in respect 
of a verified claim. It was in accordance 
with this provision that Alam Chand had 
sought for not only his 10 per cept. ear- 
nest money being so adjusted but alsa the 
balance, to the extent he held a verified 
claim. Sub-rule (18) speaks of an nti- 
mation being sent to the auction purzha- 
ser calling upon him to deposit the balance 
in cash after adjusting the verified caim 
which according to both the sub-rules may 
be his own claim or by associating the 
claims of other persons with his in this 
regard, In the light of these three sub- 
rules if sub-rule (14) is read the idea will 
clearly emerge that if there is defaut in 
the matter of complying with any or all 
of the above provisions to the extent zhey 
applied the initial devosit made by the 
auction purchasers under sub-rule (8) 
(which has not been said as very mate- 
rial) “shall be liable to forfeiture” and 
he “shall not have any claim to the pro- 
perty”. Ismail, J.: with respect, rightly 
came to the conclusion that regarding 
these two-fold consequences contemplated 
by sub-rule (14) in the event of dezault 
by the purchaser, it is only the forfeiture 
of the 10 per cent. earnest money which 
requires further action on the part oi the 
official concerned: the ‘sub-rule does not 
read: “shall be forfeited”; it only provi- 
des that it “shall be liable to forfeiture.” 
Whatever this may be (on which aspect it 
is needless for me to pronounce any cpin- 
ion) the question that falls for decisien in 
this case .is whether in the events that 
happened Alam ‘Chand had any claim to 
the property. If he had none then there 
was no further need, legally speaking, to 
cancel any interest in the property or the 


auction sale itself, It is this important as-, 


pect which appears to have been missed 
while the impugned orders were passed. 
Reliance appears to have been mad=2 on 
certain notices, which need not be detail- 
ed here. being issued to the heirs oz the 
deceased Alam Chand after his death as 
to why the auction sale should not be 
cancelled and 10 per cent. be forfeited. 
Such action would have been necessary in 
the matter of forfeiting 10 per cent. but, 
if Alam Chand did not have any claim to 
the property, then it was plainly wrong 
to talk of the need for cancelling the auc- 
tion sale in his favour, It is worth re- 
peating that compliance with the condi- 
tions imposed by sub-rules (11) to (13) 
‘Jalone could enable him his right as auc- 
tion purchaser to fructify: the purchase 
became a nullity when these conditions 
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were not complied with. Withcut even 
drawing an exact parallel between the 
Act, the C. P., C. and the present rules, it 
may be useful to refer to the observations 
of Ghulam Hasan, J. while interpreting 
the relevant provisions of the C. P. C, in 
Manilal Mohanlal Shah v, Sardar Sayed 
Ahmed Sayed Mahamad, AIR 1954 SC 349 
at pages 351 and 352: 


“Having examined the language of 
the relevant rules and the judicial deci- 
Sions bearing upon the subject we are of 
opinion that the provisions of the rules 
requiring the deposit of 25 per cent. of the 
purchase money immediately, on the per- 
son being declared as a purchaser and the 
payment of the balance within 15 days of 
the Sale are mandatory and upon non- 
compliance with these provisions there is 
No Sale at all. The rules do not contem- 
plate that there can be any sale in favour 
of a purchaser without depositing 25 per 
cent. of the purchase money in the first 
instance and the balance within 15 days. 
When there is no sale within the contem- 
plation of these rules, there can be no 
question of material irregularity in the 
l Non-payment of the 
price on the part of the defaulting pur- 
chaser renders the sale proceedings asa 
complete nullity, The very fact that the 
court is bound to re-sell the property in 
the event of a default shows that the pre- 
vious proceedings for sale are completely 
wiped out as if they do not exist in the 
eye of law.” 


2 Y The distinction that was sought 
to be drawn between the C. P. C. and the 
present rules is that acceptance of the 
bid by the Settlement Commissioner was 
necessary. But this distinction could be 
of no avail after Alam Chand’s bid was 
accepted on 14-4-1958. Even apart from 
the above authority it seems to me quite 
clear on principle, as already explained, 
that when the auction sale itself was sub- 
ject to the conditions of certain amounts 
having to be deposited within the 
prescribed time or adjustmenis being 
made in the manner laid down then 
the auction purchaser had no claim to the 
property and, consequently, no question 
of paving to cancel the sale could possibly 
arise, 


8. Though in a somewhat different 


. context, the Supreme Court pointed out 
that the auction purchaser should have no 


claim to the property till the full prica 
was paid (vide AIR 1965 SC 19¢4 para- 
graph 10: also AIR 1958 SC 28¢ on the 
Same point). Shri Talwar, learned coun 
sel for the respondents rightly points out 
that the above discussion was in the con 
text of the auction-purchaser seeking to 
evict a tenant of the property: but on this 
ground the principle laid down in the 
above saic decision cannot cease to have 
application because the Supreme Court 
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tion, This is a consequence of sub-r, (14). 
This question, in my view, has to be an= 
zered in favour of the petitioner. An 
understanding of the above iegal position 
alone is sufficient to give the relief which 
the petitioner seeks in this petition. - 


 ” & For the sake of completeness, 
however, I may refer to some of the facts 
which T have been able to gather from 
fhe above file which show that even inde- 
pendently, on the facts, the legal repre~ 
sentatives of Alam Chand would not be 
entitled to the relief which they got 
under the impugned orders. It is seen 
from the file above referred to (the com~« 
pensation file (bearing No. P/Gurgaon/ 
915421/2424 not being made available to 
me) that Alam Chand himself had filed an 
affidavit on 2-1-1958 (vide p. 4-F of the 
file) before the Settlement Officer stating 
about the property etc. that he had pur- 
chased mentioning therein that he had 
purchased a plot (this plot) at Faridabad 
for Rs, 8,050 but not specifically set out 
the amounts payable from the compensa~ 
tion pool or that he had executed a bond 
for payment of 10 per cent. deposit, After 
the acceptance of the bid of Alam Chand 
notice had been issued to him even on 
4-4-1958 (p. 6-F of the file) to daposit 
the balance within a time prescribed by 
the rule, But this notice does not appear 
to have been served. A similar notice was 
issued on 2/3-6-1958 asking him to depo~ 
sit the balance and the Administrator, 
Faridabad Development Board was re~ 
quested to serve the same on him pers 
sonally (p. 7-F of the file), Subsequently, 
on 18-1-1960, Alam Chand realised the 
whole claim in cash and the certificates 
(vide note on p. 8-F of the file). This was 
followed by -an application by Alam 
Chand in Urdu (already mentioned) that 
he had realised the whole of the compen- 
sation amount on 18-1-1960. It also ap 
pears from the file that on 9-4-1960 Alam 
Chand was informed of the amount that 
he would have to deposit. He again ap- 
peared on 29-4-1960 (p. 2-N of the file) 
before the Assistant Settlement Officer 
and prayed for 20 days’ time; (reference 
to this has already been made). This was 
followed on 29-8-1960 by a notice (p. 13-F 
of the file) to Alam Chand to present 
hirnself and there was also yet another 
notice issued to him on 25-1~-1961/2-2-61 
(p. 15-F of the file). These were the two 
noticas which appear to have ‘been sent to 
him before he nad died on 13-4-1961. It 
is necessary to recall here that such noti~ 
ces were not necessary to merely cancel 
the sale: they were obviously sent to for- 
feit the 10 per cent. 

10. 
facts it may be noticed that notices were 


To complete the narration of 


AER. 


sent subsequent to the death of Alam 
Chand: also; the order cancelling the sale, 
forfeiting the deposit: was made on 16-3- 
1962 (reference is to P., 6 of the note of 
the file), 


11. It is also necessary to notice 
at this stage that on 30-5-1962 the pro- 
perty had been. re-auctioned and was pur- 
chased ‘by the petitioner for Rs. 12,500, He 
deposited the security amount andi 
‘balance sale price within the time: after 
confirmation, the sale certificate was also 
issued: to him. On 9-7-1964 the authorised 
Chief Settlement Commissioner set aside 
(p. 43-E) the order dated 16-3-1962 which 
had ‘been passed cancelling the auetion 
sale in favour of Alam Chand and order- 
ing forfeiture in respect of 10% the peti- 


tioner not being made a party to these 
proceedings, 
12. ‘The various notes in the. said 


file by the officers who had dealt with this 
matter even subsequently in order to eon- 
sider the order. dated 9-7-1964 refusing 
even taking steps suo motu and the rea- 
sons for and against this course make in- 
teresting reading; it is not, however, ne- 
cessary to refer to them. In the net result 
the. petitioner's auction was set aside on 
the ground that the auction sale in favour 
of Alam Chand could not be set aside 
without notice to his legal representa- 
tives, I have said enough to point out that 
this view overlooks the consequence 
which has been provided by sub-rule (14) 
of Rule 90, 

OB shri P, N., Talwar made a very 
laboured. attempt to sustain the impugned 
orders by urging that the various erders 
as required, by sub-rule (13) in partieular, 
should have been passed — and Alam 
Chand should have been required to make 
up the deficiency in the matter provided 
for under sub-rule (13) and that when 
these things were not done the conse- 
quences stipulated by sub-rule (14) of 
Rule 90 could not follow. In other words, 
he urged that an express order setting 
aside the. sale was a necessary legal act 
fo terminate whetever interest Alam 
Chand had in the property but this argu- 
ment appears to fly in the teeth of sub- 
rule {14} itself which says that when there 
is default in the matter of complying with 
the relevant conditions, Alam Chand had 
no claim to the property. There can be no 
doubt, in this case, that there was default 
because on 29-4-1960 even after Alam 
Chand seeured 20 days’ time to deposit 
the whole money he did not do so. Alam 
ae had, therefore, no claim to the pro- 
perty. 


14. In the resul the impugned 
orders passed by Shri Sudarshan Asgar- 
wal, (copy of which is Annexure ‘B’} and 
iby Shri Rajni Kant (copy of which is An- 
nexure ‘A’ to the Writ Petition) are beth 


the - 
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quashed It follows from this that the fur- 
ther orders, which were only consecuen- 
tial, by which the petitioner’s sale was 
set aside would also automatically fell to 
the ground and the sale to the petit_oner 
would stand restored. 
15. In the view that only the heirs 
of Alam Chand are involved in this dis~ 
pute I make no order as to costs. S 
16. File No. B/26/NELIH, to which 
I haye referred in the course of the tudg- 
ment will not be returned to the desart- 
ment until pine supe ere ps S over or an 
if , is di ed of. 
ire Or aed PoS Petition allewed, 
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V. S. DESHPANDE AND 
YOGESHWAR DAYAL, JJ. 

Miss Kumkum Khanna and others, 
Petitioners v. The Mother Acquinas, >rin- 
cipal, Jessus and Mary College, Chana~ 
kyapuri, New Delhi and another, Respon- 
dents. 


Civil Writ No. 398 of 1975. D/. 19-8- 
1975. 


(A) Constitution of India, Art. 226 — 
‘Any persom or authority’ — Principal of 
a private College affiliated to Delhi Uni- 
versity is a public authority — Writ peti- 
tion is maintainable against him in res- 
pect of exercise of his statutory power and 
discretion, (Delhi University Act G of 
1922), S. 2 (a) and (d) and University Sta- 
tutes and Ordinance). . 


Though the office of the Principa! can 
exist outside a statute, it becomes a Satu- 
tery office when the college is admitted to 
the privileges of the University. Even if 
the office of the Principal is not regerded 
statutory in the sense that it is created 
by a statute, it is a public office because 
the powers and duties of the Prinzipal 
relate to a large section of the public, 
namely, the students of the college. 
There is no private or contractual vela- 
tionship between the students and the 
Principal, (Para 12) 

The Principal of a private College 
@essus and Mary College) recognised by 
and admitted to the privileges of the Delhi 
University is a person or authority fi. e., 
a public authority) within the meaning of 
Art. 226 of the Constitution and when he 
exercises his statutory duty, power and 
discretion under Ordinance VII | fremed 
under the Delhi University Act, his action 
is subject to mandamus and certiorari 
under Art. 226. Case law discussed. 

(Paras 12, 15) 

(B) Delhi University Act (8 of 1922), 

Ss. 30 and 31 — Ordinances under Ordi- 
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nance VII, Cl. 2 (9) (c) — Principal is 
bound to hear students before barring 
them from appearing at examination on 
ground of shortage im attendance at lec- 
tures — (Constitution of India, Art. 226 
— Natural justice). 

Clause 2 (9) (c) of Ordinance VII is 
made expressly for the benefit of students, 
They have, therefore, a right to seek its 
benefit by fulfilling its terms. Such a right 
cannot be denied to them merely because 
the Principal is not inclined to exercise 
his power. On the other hand, the Prin- 
cipal is under a duty to do so and he has 
to decide each case on its merits that is 
objectively. Natural justice requires that 
a premature decision should not be made 
on the merits of the case before hearing 
the student. The first stage is to give the 
hearing and it is the second stage to make 
observation about the merits of the case 
of the students. Hence the Principal of a 
College is bound to grant an opportunity 
to a student to show cause why he should 
not be prevented from appearing at his 
examination on ground of shortage of at~ 
tendance before actually debarring him 
from. appearing at the examination on 
such ground. AIR 1971 SC 40 and (1880) 
5 AC 214, Foll. (Paras 16 to 18) 
_ Held that the action of the Principal 
under Ordinance VII in detaining the pe- 
titioners and in not giving hearing before 
deciding that they were not entitled to 
exemption under Clause 2 (9) (c) was 
liable to be remedied by an order under 
Article 225 because the Principal acted in 
exercise of a statutory power in her pub- 
lie capacity. (Para 23) 

. (©) Constitution of India, Art. 226 — 
Fettering statutory discretion by admin= 
coher policy — Interference by High 

ourt, 


Where the Principal of the College 
had made it a rule of practice that only 
those medical certificates which were sub= 
mitted contemporaneously in obtaining 
leave would be taken into consideration 
in granting exemption under Cl. 2 (9) (c} 
of Delhi University Ordinance: 

Held that the Principal was not justis 
fied in fettering her discretion under 
clause 2 (9) (o9) by following an adminis- 
trative practice contrary to the terms of 
clause 2 (9) (c). She was therefore bound 
to consider all cases in which exemption 
was claimed under clause 2 (9) (c) at the 
end of the year and decide each case on 
its own merits in the light of such evix< 
dence as may be adduced by the students, 
Such evidence may include medical certi-«: 
ficates which are produced for the first 
time at the end of the year. A fair con- 
struction of clause 2 (9)- (c) of Crdinanca 
VII would show that the Principal has to 
decide cn the merits of each case objec- 
tively whether the benefit of exemption 
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thereunder should be given to a particu- 
lar student. The, hearing has to be given 
by the Principal to the students before 
deciding whether, after granting the ex- 
emption, if any, the student is short of 
attendance. 1 Halsbury’s Laws of Eng~« 
land 35. Para. 33, 4th Edn.. Ref. 


(Para 21) 

` Cases Referred: Chronological Parag 
AIR 1975 SC 1331 = 1975-1 SCC 421 = 
1875 Lab IC 881 12 


AIR 1975 Andh Pra 35=((1974) 1 Andh LT 
192 (FB) 14 
AIR 1974 All 1 = 1973 All LJ 855 (FB) í 
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AIR 1973 SC 855 = (1973) 1 SCC 409 = 
1973 Lab IC 453 12 
AIR 1972 SC 1450 = (1972) 1 SCC 623 = 
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M. C. Bhandare and G. L. Sanghi, 
Sr. Advocates with P. R. Mridul, Sr. Ad- 
vocate and Smt. S. M. Bhandare, for Peti- 
tioners: Frank Anthony, Sr. Advocate with 
S. P. Aggarwal, P. C. Chandi, E, C. Aggar- 
wal (for No. 1) and V. P, Chaudhry (for 
No. 2), for Respondents. 


V. S. DESHPANDE, J.:— Is a writ 
petition maintainable against the Principal 
of a private college recognised by the 
. University of Delhi in accordance with 
the Delhi University Act, 1922 and the 
Statutes and Ordinances framed there- 
under? Is the Principal of such a college 
bound to grant an opportunity to a stu- 
dent to show cause why she should not be 
prevented from appearing at her exami- 
nation on the ground of shortage of the 
required attendance before debarring her 
from such examination on such a ground? 
In exercising a statutory discretion to ex- 
clude periods of serious illness ete. in 
calculating the attendance of a student, is 
the principal justified in being guided. by 
her own administrative policy? These 
questions arise in this and the connected 
writ petitions (Civil Writs 411, 465 to.470, 
478 and. 568 of 1975) in the following con- 
text, 


2. The University of Delhi is esta- 
blished as a teaching and affiliating Uni- 
‘versity by the Delhi University Act, 1922. 
Section 2 (a) of the Act defines a “col- 
lege” to mean an institution maintained 
or admitted to its privileges by the Uni- 
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versity, Jessus & Mary College is a pri- 
vate college admitted to the privileges of 
the University, Section 2 (d) of the Act 
defines ‘Principal’ to mean the Head of 
a College. Under Section 4 (2) (a) the 
University has the power to hold exami- 
nations and to prant degrees to persons 
who have pursued a course of study in the 
University or in any college. Under Sec- 
tions 30 and 31 of the Act, the Executive 
Council of the University may make Ordi- 
nances subject to the provisions of tha 
Act and the Statutes to provide, for inter 
alia, conduct of examinations and main- 
tenance of discipline among students. 
Ordinance Vil—Conditions for Admission 
to Examinations—provides that: 


“Clause 1 (1). Subject as hereinafter 
provided, no member of the University 
shall be admitted to any examination for 
a degree of the University other than a 
post-graduate degree unless he has pur- 
sued a regular course of study as herein- 
after prescribed for not less than ‘three 
academic years,” 


“Clause 2 (1). No person shall be 
deemed to have pursued a regular course 
of study unless the Principal of his Col- 
lege.. rere is satisfied that the required 
conditions in respect of his instruction 
have been fulfilled.” 


“Clause 2 (2). The required conditions 
shall not be deemed to have been satis- 
unless the candidate has at 
tended not less than two-thirds of lectu- 
res, practicals and preceptorials/tutorials 
separately......... in each academic year.” 
There are two exceptions to the above 
rule which are relevant here. Clause 2 (9) 
(a) provides that in calculating the total 
number of lectures delivered in the col- 
lege tor a particular course of study in an 
acadernic year, the number of lectures in 
each subject delivered during the period 
when a student was absent for the pur- 
pose of participating in extra-curricular 
activities at the instance of his college 
shall not be taken into account. Cl. 2 (9) 
(c) provides that "the Principal of a Col- 
lege may consider exceptionally ‘hard 
cases of students who had fallen seriously 
il or had met with an accident during the 
year disabling them from attending clas~ 
ses for a certain period, with a view to de- 
termine whether the lectures etc. deliver- 
ed during the said period or a part there~ 
of could be excluded for purposes of cal- 
culation of attendance of the year and 
decide each case on its own merits.” Cl. 3 
of Appendix II to Ordinance VII provides 
that a student who has attended not less 
than 40- per cent. of the lectures and tuto~ 
rials separately in an academic year may 
be allowed tc appear at the annual exami- 
nation of the first or the second years of 
the graduate course at the discretion of 
the Principal but he shall be required to 
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make up the deficiency in the lectures and 
tutorials during the second and/or the 
third years. A candidate who has put in 
attendance of not less than 40 per cent. of 
the lectures and tutorials. separately in 
the third year shall be allowed to appear 
at the third year examination if by com- 
bining the attendance of the third wear 
with the attendance of first and second 
years, he makes up two-thirds of attend- 
ance in all the subjects taken togezher 
separately in lectures and tutorials held 
during the three years. Ordinance X-A 
provides that on a motion made by or 
with the authority of the Vice-Chancellor, 
the Academic Council may, in exceptional 
cases, grant exemption to candidates from 
the operation of any of the Ordinances 
governing, inter alia, attendance at lec- 
` tures of the examination of the. candi- 
dates, 


3. Thirty students of the Jessus and 
Mary College were prevented by the Prin- 
cipal from appearing at their examuna~ 
tions at the end of the academic vear 
1974-75 on the ground of ‘shortage of at- 
tendance. They have filed this and the 
connected writ petitions against their 
Principal and the Delhi University for the 
setting aside of the detention orders alleg- 
ing that they were not given the benefit 
of the provisions of clauses 2 (9) (a) and 
2 (9) (c) of Ordinance VII. They also con- 
tend that before the Principal decided to 
detain them, an opportunity should have 
been given to them to show that they 
could claim the benefit of these provisions 
with the result that they would not be 
found to be short in attendance. They 
contend that such an opportunity was 
not given to them and this has vitiated 
the oders of detention. They also point 
. out that the Principal has wrongly adopt- 
ed an administrative practice of not con- 
sidering medical certificates regarding ill- 
ness of the students unless these medical 
certificates are submitted by the students 
contemporaneously with the illness along 
with application for leave. They contend 
that it is the illness. and not the medical 
certificates which are only evidentiary vhat 
is the reason for which the benefit of 
clause 2 (9) (c) of Ordinance VIJ is tc be 
given, They go further and say that proof 
of illness even without medical certificate 
should be considered by the Principal be- 
fore deciding whether the benefit of 
clause 2 (9) (c) is to be given or not. The 
refusal of the Principal to exercise the 
discretion under clause 2 (9) (c) was viti- 


ated by these irrelevant considerations 


being taken into account, The stucent 
petitioners prayed that the. Principal be 
directed to permit them to appear for 
their examinations. 


4, During the pendency of the 
writ petitions, the Court ordered that the 
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petitioners may be allowed to agpear for 
their examinations provided that the pub- 
lication of their results would be subject 
to the dəcision of the Court in respect of 
each petition. 

5. The writ petitions are opposed 
by the Frincipal as also by the Delhi Uni- 
versity, The Principal has repliec to the 
petitioners’ contentions as follows:— 


(1) The procedure for giving the. stu- 
dents the benefit of participation in extra- 
curricular activities under clause 2 (9) (a) 
was that the teacher in-charge was to re- 
port the absence of the student due to 
such participation to the lecturers con- 
cerned. ‘Thereupon a note was made in the 
register by the lecturers that the student 
was granted leave or was considered on 

uty. 


(2) The Principal denied that she was 
bound tc give a hearing to the students 
before passing the detention orders. The 
shotrage of attendance of the students was 
brought to their notice from time to time 
and particularly at the beginning of the 
third year, As the petitioners knew and 
were expected to know of the lectures and 
tutorials attended by them, the question 
of giving them a hearing by the Principal 
before declaring them short of attend- 
ance did not arise, 


(3) The administrative practice adopt- 
ed by the Principal that medical certifi- 
cates should be submitted contemporane- 
ously with the illness is sound. If the 
student is diligent, the production of such 
a medical certificate immediately after the 
illness should be always possible. Certi- 
ficates produced late would not inspire 
confidence, The Principal, therefore, de- 
cided not to accept certificates which were 
produced after the end of the academic 
session, 


(4) The Principal has actually given 
a hearing to those students who came to 
her to explain the causes of the shortage 
of their attendance. The decision is ulti- 
mately of the Principal and it has been 
given on good grounds and cannot be re- 
viewed by this Court. 

(5) No writ petition under Art. 226 
of the Constitution can be maintained 
against the Principal of a private college 
a such a Principal is not a public autho~ 
rity. 

6. Let us now consider seriatim 
the three questions which arise for deci- 
sion as stated at the ‘beginning of the 
judgment, 

IS THE PRINCIPAL OF A PRIVATE 
COLLEGE A PUBLIC AUTHORITY? 

i The basic difference between a 
suit and a writ petition is that the right of 
the plaintiff is decided in the former while 


a relief based on the established right of- 


the petitioner is given in the latter. A suit 
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_ lies against a private person the relief 
against whom is obtained under the rules 
of private law. Under Article 226 of the 
Constitution, a writ petition lies against 
“any person or authority, including in ap- 
propriate cases any Government”, The 
meaning of the word “person” is coloured 
by the context, Firstly, it appears in. the 
Constitution which is the basis of public 
law. Secondly, it is associeted with the 
words “authority” and “Government”. 
Thirdly, proof of private rights such as 
those based on contract or tort cannot be 
given by way of a writ petition which is 
confined to rights arising out of the pub- 
lic law and the public law remedies spe~ 
cified in Articles 32 and 226. 

8. The remedy by way of manda~ 
mus is available against “any person, Cor- 
poration, or inferior tribunal, requiring 
him or them to do some particular thing 
therein specified which appertains to his 
or their office and is in the nature of a 
public duty” (1 Halsbury’s Laws of Eng- 
land 111, paragraph 89, 4th Edition (Ad- 
ministrative Law) corresponding to 11 
HLE 84, paragraph 159, 8rd Edition, which 
has been fr2quently referred to with ap- 
proval by the Supreme Court). 

9, In Praga Tools Corporation v. 
C. V. Imanual, AIR 1969 SC 1306, the res- 
pondents had filed a writ petition against 
the appellant claiming a writ of or order 
in the nature of mandamus against the 
appellant. The High Court held that the 
writ petition was not maintainable and 
the Supreme Court upheld the decision in 
paragraph 6 of the report in the following 
words:— 


“The writ obviously was claimed 


against the company and not against the. 


conciliation officer in respect of any pub- 
lic or statuzory duty imposed on him by 
the Act......... it is well understood that a 
mandamus lies to secure the ‘“perform- 
ance of a public or statutory duty.” 

The Court then stated the law in the 
words from Halsbury quoted above and 
observed:— ; 


“It is, however, not necessary that the 
person or the: authority on whom the sta- 
tutory duty is imposed need be a pub- 
lic official or an official body. A manda- 
mus can issue, for instance, to an Official 
of a society to compel him to carry out 
the terms of the statute under or by 
which the society is constituted or gov- 
erned and also to companies or corpora- 
tions to carry out duties placed on them 
bv the statutes authorising their under- 
takings. A mandamus would also lie 
against a company constituted by a sta- 
tute for the purposes of fulfilling public 
responsibilities.” 

10. On the one hand, the use of 
the word “verson” in Halsbury quoted 
above and in Article 226 of the Constitu- 
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tion does not mean a private person in his 


private capacity, For, a person is subject 
to mandamus only when he is required to 
do a public duty appertaining to his office. 
If the duty is of a public nature and if it 
appertains to an: office, the office would 
also be of a public nature and its holder 
would be acting in a public capacity. The 
context of public law and the association 
of authority and Government with ` the 
word “person” suggests that a person 
must be acting in a public capacity as a 
holder of a public office and in the per- 
formance of a public duty before he can 
become the subject of a public law reme- 
dy like mandamus. Certiorari is also 
issued in relation to persons, ‘bodies or 
tribunals having legal authority to deter- 
mine questions affecting the rights of sub- 
jects and having the duty to act judicially 
(R. v. Electricity Commrs., 1924-1 KB 171 
at p. 250,- per Atkin L, J. and H., M. 
Seervai, Constitutional Law of India, page 
086, para. 16.20), Here also a person or a 
body of persons would be exercising a 
power of a public nature before it be- 
comes subject to certiorari, As observed 


iby Professor S. A. de Smith, commenting 


on the classic statement of law in R. v. 
Electricity Commrs., “for this purpose, 
‘legal authority’ generally means statutory 
authority, Neither certiorari nor prohibi- 
tion will issue to a private arbitral body 
which derives its jurisdiction from con- 
tract, or to a voluntary association or do- 
mestic tribunal which derives its jurisdic- 
tion solely from the consent of its mem- 
bers”. Professor Smith then goes on` to 
sayi— 

“It would seem to follow that certi- 
orari will issue to other non-statutory 
bodies (e.g. those established by royal 
charter) discharging comparable functions 
of a public nature. The proceedings of 
university disciplinary authorities not 
resting. on a statutory basis are a margi- 
nal case, for their responsibilities are 
not so manifestly of a public nature: but 
in one recent case (R. v. Aston University 
senate, ex parte Roffey, 1969-2 QD 538) 
it was assumed that they were review- 
able by certiorari.” 

(Judicial Review of Administrative _ 
Action, 3rd Edition, page 341). l 

l1. On the other hand, the use of 
the word “person” in the above state- 
ments of law in relation to mandamus 
and certiorari would show that the per- 
son or authority against whom these re- 
medies are given need not be invariably 
created by a statute. Only a legal person 
can be created by a statute. But these 
writs can be issued against a natural per- 
son provided that he is exercising a pub- 
lic or a statutory power or doing a public 
or a statutory duty. The following obser- 
vation of. Professor S. A. de Smith makes 
this clear:— 
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"r'o be enforceable by mandamus 4 

public duty does not necessarily ha to 
be one imposed ‘by statute, It may be suf 
ficient for the duty te have been imposed 
by charter, common law, custom or -ven 
contract... It is thought that if = do- 
mestic tribunal wrongfully declines joris- 
diction in a particular case, mandemus 
will issue to it provided that its jurisdic- 
tion is regulated: by statute, but not E its 
jurisdiction is based merely on conirac- 
tual or other non-statutory foundaticns 
(Judicial Review of Administrative Ac 
tion, 3rd Edition, page 482). 
It would appear,. therefore, that a peson 
though not created by a statute, would be 
exercising a statutory power or discharg~ 
ing a statutory duty if such a power 1s 
conferred or such a duty is imposed ~- ya 
statute. The action of a person is statwoory 
though the person is not created by a sta- 
tute. It is in the light of this legal »osi- 
tion that the question whether a wrt of 
mandamus or certiorari would lie agzinst 
the Principal has to be considered. 


12. A private college may be fom- 
ed and its principal may be appointed 
without attracting the applicability of 
public law. But when a college is admit- 
ted to the privileges of the Universitz, it 
ceases to be an entirely private ins—itu- 
tion. It becomes the subject of statucory 
provisions and is regulated by it. The 
Academic Council is an authority of the 
University created by a statute, ‘The 
power now conferred on the Principas of 
affiliated and constituent colleges by Crdi- 
mance VII was formerly exercised by the 
Academic Council, As pointed out in 4mir 
Jamia v. Desharath Raj, ILR (1969) Delhi 
202, education is essentially a State fanc- 
tion. The very essence of a Universit? is 
its universality and its public nature, The 
Delhi University is a teaching and an aff- 
liating University. The colleges, wheher 
private or Government, maintained by the 
University are, therefore, parts of the 
University. The Ordinances of the ‘“Jni- 
versity are “Jaw” as they are enacted in 
exercise of the power conferred by sSec~ 
tions 30 and 31 of the Delhi University 
Act (Sukhdev Singh v. Bhagat Ram, 1375- 
1 SCC 421 = (AIR 1975 SC 1331) and 
Sirsi Municipality v. Cecelia Kom Frencis 
Tellis, 1973-1 SCC 409 = (AIR 1973 SC 
855). The power exercised or duty er- 
formed under Ordinance VII is, theresre, 
a statutory power and a statutory duty. 
Acting under Ordinance - VII, thereire, 
the Principal is acting in a public capa- 
city. Though the office of the Princnpal 
can exist outside a statute, it become. a 
statutory office when the college is ad- 
mitted to the privileges of the University. 
This is why such a college and its princi« 
pal have been defined in clauses (a) and 
(d) of Section 2 of the Delhi University 
Act. Even if the office of the Principal is 
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not regarded statutory in the sense that( ` 
it is created by a statute, it is a public 
office because the powers and duties of the 
Principal relate to a large sectior. of the 
public, namely, the students of the col- 
lege, There is no private or contractual 
relationship between the students and the 
Principal, The power of the Principal to 
enforce the requirement of two-thirds of 
attendance is given to her by Ordinance 
VII, that is, by a statutory provision. Si- 
milarly, the power to deny permission to 
students to appear at the examination on 
the ground of shortage of attencance is 
also a statutory power, For the same rea- 
son, the discretion of the Principal to 
give benefit to the students under clause 2 
(9) (c) of Ordinance VII is also a statutory 
discretion. The exercise of these powers 
and the performance of these duties is, 
therefore, subject to mandamus and certi- 
ore under Article 226 of the Constitu- 
jon. 


13. In Vidya Ram Misra v. Manag- 
ing Committee, Shri Jai Narain College, 
(1972) 1 SCC 623 = (AIR 1972 SC 1450), 

e dismissal by the High Court of a writ 
petition filed by a lecturer against his 
college was upheld, inter alia, by the fol- 
lowing observation in paragraph 13 of the 
report:-— 


“Besides, in order that the third ex- 
ception to the general rule that no writ 
wil le to quash an order terminating a 
contract of service, albeit illegally, as 
stated in S. R. Tewari v., District Board, 
Agra, (1964) 3 SCR 55 = (AIR 1964 SC 
1680), might apply,-it is necessary that 
the order must be the order of a statu- 
tory body acting in breach of a mandatory 
obligation imposed by a statute. The col- 
lege, or the Managing Committee in aues- 
tion, is not a statutory body and so the 
argument of Mr. Setalvad that the case in 
hand will fall under the third exception 
cannot be aecepted. The contention of 
counsel that this Court has sub-silentie 
sanctioned the issue of a writ under Artix 
cle 226 to quash an ordér terminating ser- 
vices of a teacher passed by a college si- 
milarly situate in Prabhakar Ramakri- 
shna Joch v. A. L. Pande, (1965) 2 SCR 
713, and, therefore, the fact that the col- 
lege or the Managing Committee was not 
a statutory body was no hindrance to the 
High Court issuing the writ prayed for by 
the appellant has no merit as this Court 
expressly stated in the Judgment that no 
such contention was raised in the High 
Court and so it cannot be allowed to be 
raised in this Court.” 


14. Two points are made in the 
above observation, namely, (1) the college 
or the ging Committee is not a sta- 
tutory bedy, and (2) the order terminating 
the contract of service was not an order 


| of a statutory body acting in breach of 


a 
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mandatory obligation imposed by a sta- 
tute. There need be no dispute regarding 
the first observation. As we have stated 
above, a private college and its Managing 
Committee can exist outside a statute. 
They are not created by a statute and in 
that sense they are not statutory bodies. 
But if statutory powers and duties. are 
conferred on them, then they will be act- 
ing under a statute. But the decision of 
the Supreme Court in Vidya Ram Misra’s 
case (AIR 1972 SC 1450) was that the 
termination of the service of the lecturer 
Misra was not made in breach of a man- 
datory obligation imposed by a statute. In 
this respect, it is to be distinguished from 
the present case where the only authority 
or discretion possessed by the Principal is 
under Ordinance and, therefore, of a sta- 
tutory nature. There is no question of it 
being of a contractual nature. The main 
thrust of the decision of the Supreme 
Court in Vidya Ram Misra’s case was that 
the writ petition could not be maintained 
for the breach of a service contract. Jt is 
to be noted that even a suit for specific 
performance of a service contract could 
not be maintained. The rights of the peti- 
tioners in the present case are not based 
on contracts but on statutory provisions. 
In Vidya Ram Misra’s case, the college 
was said to be not a statutory authority. 
In the present case, the Principal is a sta- 
tutory authority in the sense that hers is 
a public office recognised and governed 
by the Delhi University Act, 1922 and 
Ordinance VII confers statutory powers 
on the holder of that office. The ratio of 
the decision in Vidya Ram Misra’s case is 


limited by the particular facts of that case 


which are quite different from the facts 
of the present case, Private colleges ad- 
mitted to the privileges of a statutory 
University were held to be amenable to 
the writ jurisdiction of the High Court in 
the following two recent Full Bench deci- 
sions after distinguishing the Supreme 
Court decision in Vidya Ram Misra’s case, 
namely, (1) Vaish College (Society) Shamli 
v. Sri Lakshmi Narain, AIR 1974 All 1 
(FB) and (2) Harijander Singh v. Selec- 
tion Committee, Kakatiya Medical Col- 
lege, AIR 1975 Andh Pra 35 (3B). There- 
fore, in these respects, the present case is 
more analogous to Prabhakar Ramakri- 
shna Jodh v. A. L. Pande, (1965) 2 SCR 
713, in- which the termination of the ser- 
vices of a lecturer by his college was held 
to have been in breach of the College 
Code which was “law” being Ordinances 
framed under the University of Saugar 
Act. The observation of the Supreme 
Court in Vidya Ram Misra’s case has to 
be taken as a whole. With respect, it 
would not exclude the jurisdiction of this 
‘Court in the present case in dealing with 
the power and/or the discretion of the 
Principal governed by Ordinance VII. If 
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the Principal is shown to have acted con- 
trary to the provisions of Ordinance VII, 
this Court would have power under Arti- 
cle 226 to. deal with the action of the 
Principal because it would be action of 
a person holding the public office and act- 
ing in public capacity. A public office 
need not be created by a statute. Even if 
It is governed and regulated by a statute, 
it would ‘be regarded as public. 


ee E E 


15. On the first question, there- 
fore, we hold that the Principal of Jesus 
and Mary College is a person or authority 
Ge., a public authority) within the mean- 
ing of Article 226 of the Constitution and 
the writ petitions are maintaineble in res- 
pect of the exercise of the statutory 
power and ciscretion and the performance 
of statutory duties by her. 


NOTICE AND HEARING UNDER CL. 2 

(9) (e) OF ORDINANCE VI :— 

16. _ The rule established by Ridge 
v. Baldwin, (1964) AC 40, and applied in 
several decisions by the Supreme Court in - 
India is that an administrative authority 
exercising a statutory power or perform- 
ing statutory duties so as to act adversely 
to the rights and interests of a person 
must hear such person before acting 
against him. This rule applies whether the 
nature of the action is quasi-judicial or 
executive, It is the rights and the nature 
of the power or duties which would de- 
termine whether the administrative autho 
rity has to hear a person, If the adminis- 
trative action is rot going to have “civil 
consequences” or the administrative . au- 
thority ‘is to be guided by policy and not 
objective’ considerations, then a- hearing 
may not be given (Union of India v. Cok 
J. N. Sinha, AIR 1971 SC 40). Did the pe- 


‘titloners in the present case have a right 
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to appear at the examination or to caim 
the benefit of clause 2 (9) (e) of Crdi- 
nance VII? It was contended for the Frin- 
cipal that the petitioners have no right to 
appear for the examination due to the 
shortage in their attendance and, there- 
fore, they have no right to the beneft of 
clause 2 (9) (a) and equally they have no 
right to the benefit of clause 2 (9) (c) 
under which the Principal has got unfet- 
tered discretion to consider exceptional 
hard cases or not. She cannot be compel- 
led to consider such cases, It is true that 
primarily clause 2 (9) (c) confers a power 
on the Principal. But firstly the power is 
to be exercised for the benefit of the stu- 
dents. Secondly, the Principal has also to 
decide each case on its own merits, that 
is, objectively. These two considerations 


imply that the Principal has a duty to, 


exercise the power. She cannot refuse to 
exercise the power at her sweetwill. The 
law was long ago settled by the following 
dictum of Earl Cairns L. C. In Julius v. 
Bishop of Oxford, (1880) 5 AC 214:— 


“here a power is deposited with a 
public officer for the purpose of being 
used for the benefit of persons who are 
specificially pointed out, and with rezard 
to whom a definition is supplied by the 
Legislature of the conditions upon which 
they are entitled to call for its exercise 
that power ought to be exercised, and the 
Court will require it to be exercised.” 
This has been followed in numerous _ de- 
cisions since then. Clause 2 (9) (c: is 
made expressly for the benefit of stu- 
dents, They shave, therefore, a right to 
seek its benefit by fulfilling its terms. 
Such a right cannot be denied to them 
merely because the Principal is not in- 
clined to exercise her power, On the cther 
hand, the Principal is under a duty to do 
SO. . 


17. A general statement is made 
by the Principal in her affidavit in Zivil 
Writ 398 of 1975 that every student who 
came to her for a hearing was heard. But 
this statement is coupled with the asser- 
tion that medical certificates produced at 
the end of the year could not be cons-der- 
ed. The Principal has also said regarding 
late certificates as to why they could not 
be accepted. We would impress upor. the 
Principal that she should keep the two 
aspects separate from each other, namely, 
(1) the necessity of giving a hearing to 
every affected student whether the medi- 
eal certificates produced by her were 
early or late, whether apparently trust- 
worthy or otherwise, and (2) the ultimate 
decision of the Principal on the merits of 
each case based on a finding whether: the 
explanation given by the student includ- 
ing the medical certificate produced early 
or late is believeable or not. Natural jus- 
-|tice requires that a premature decision 
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should not be made on the merits of the 
case before hearing the student. Observa- 
tions regarding unreliability of the ex- 
planations given by the students and- the 
medical certificates produced by them in 
the counter-affidavits filed by the Princi- 
pal are unfortunate as likely to bias the 
Principal’s mind and also premature in~ 
asmuch as hearing has not been given to 
any petitioner at the end of the year. The 
first stage is to give the hearing and it is 
the second stage to make observation 
rate the merits of the case of the stu- 

ents. 


«18. _, During the pendency of the 
writ petitions, five students made repre- 
sentations to the Principal and/or the 
Vice-Chancellor without prejudice, The 


Principal has replied to the students. 
Since tkese representations were made 
without prejudice, they cannot be taken 
into account. It cannot be said that these 
students need not now be given a hearing. 
They will, therefore, stand along with the 
other students and will fall into one of 
the three categories into which ell thirty 
petitioners will be divided by us later. We 
hold thet the Principal is bound to hear 
these students before preventing them 
from appearing at their examinetions on 
the ground of shortage of attendance. 


FRTTERING STATUTORY DISCRETION 
BY ADMINISTRATIVE POLICY. 


19. It is true that in acting under 
clause 2 (9) (c) the Principal exercises a 
discreticn in assessing the nature of the 
illness and in deciding the merits of the 
case, But the discretion has to be exercis- 
ed according to the terms of clause 2 (9) 
(c), The Principal has to consider cases of 
illness, accident ete. “during the year” 
with a view to determine whether lectu- 
res and tutorials delivered “during the 
said period or a part thereof” could. be 
excluded for the purposes of calculation 
of the attendance of the year. Such a cal- 
culation can be made only at the end of 
the year, Tt is at that time that the Prin- 
cipal hes to consider periods of absence 
during the year and whether such periods 
of absence should -be excluded for calcu~ 
lating the total attendance of a student 
for the whole year. It is then ‘that the 
Principal has to decide each case on its 
own merits. Such a decision cannot be 
made before the end of the year nor can 
several such decisions be made each time 
there is an absence in a particular period 
during the year. It is only when the year 
is completed that the total number of 
tutorials and the percentage attended by 
the student can be calculated. It would 
follow, therefore, that the hearing to a 
student has to be given at the end of the 
year and before taking the decision whe- 


ther the student has or has not fulfilled 
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the requisite percentage so as to be able 
‘to appear for the examination, 


. 20. The administrative instruction 
regarding the leave of absence in the 
College prospectus is intended only to en- 
sure that a student does not remain absent 
without the permission of the Principal. 
The object is to maintain discipline. At 
that time no decision is taken whether 
the period of absence of the student has 
to be excluded in the calculation of his 
attendance, That has to be done only at 

the end of the year. Such leave of. absence 
could be granted for much less serious 
reasons than are required for exemption 
of periods of absence for calculation of 
attendance under clause 2 (9) (c). The 
medical certificate to be submitted for ob- 
taining leave of absence may not thus he 
of such serious illness as had disabled the 
student from attending the College. In the 
mature of things, the Principal cannot be 
as strict in granting leave as she would 
be in granting exemption under clause 2 
(9). (c): The Principal has, however, made 
it a rule of practice that only those medi- 
cal certificates which are submitted con- 
temporaneously in obtaining leave would 
ibe taken into consideration in granting 
exemption at the end of the year under 
clause 2 (9) (c). It was contended for the 
petitioners that only such guidelines for 
the exercise of her discretion under clause 
2 (9) (c) can be laid down by the Princi- 
pal which are in tune with clause 2 (9) (c) 
and which do not conflict with it. The law 
a been ably summarised recently as fol- 

ws 


= “Fettering discretion by own rules. 
A publie body endowed with a statutory 
discretion may “legitimately adopt gene- 
ral rules or principles of policy to guide 
itself as to the manner of exercising its 
own discretion in individual cases, provid- 
ed that such rules or principles are legal- 
jy relevant to the exercise of its powers, 
consistent with the purpose of the enabl- 
ing legislation and not arbitrary or capri- 
cious, Nevertheless, it must not disable 
itself from exercising a genuine discretion 
in a particular case directly involving in- 
dividual interests; hence it must be pre- 
pared to consider making an exception to 
the general rule if the circumstance of the 
case warrant special treatment, These 
propositions, evolved mainly in the con- 
text of licensing and other regulatory 
powers, have been applied to other situa- 
tions, for example the award of discre- 
tionary investment grants and the alloca- 
tion of pupils to different classes of 
schools, The amplitude of a descretionary 
power may, however, be so wide that the 
competent authority may be impliedly 
entitled to adopt a fixed rule never to 
exercise its discretion in favour of a par- 
ticular class of person; and such a power 
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may be expressly conferred by statute.” 
(1, Halsbury’s Laws of England, 35, Para- 
graph 33, 4th Edition). 

21. The practice followed by the 
Principal is subject to the following ob- 
jections, Firstly, under clause 2 (9) (e) it 
jis the illness which is a ground for ex- 
emption and not the medical certificate. 
The insistence of medical certificate as the! - 
only proof of illness cannot be said to be. 
in tune with clause 2 (9) fc). It is con- 
ceivable that no doctor was called or wasi 
available during the illness. Considera- 
tion of the question whether exemption 
should be granted to a student at the end 
of the year cannot be ruled out . merely 
because a medical certificate was not pro- 
duced during the year at the time of the 
illness, Secondly, the extent of the dis- 
cretionary power of the Principal is not 
so wide under clause 2 (9) (c) as to enable 
the Principal to adopt a fixed policy that 
mo evidence other than medical certifi- 
cate would be considered and that too 
only if the medical certificate is filed con- 
temporaneously. Thirdly, the necessity to 
decide each case on its merits. indicates 
that no inflexible rule of practice can be 
followed by the Principal. She is bound 
to consider exceptional cases on their pe- 
culiar facts, For these reasons, we hold 
that the Principal was not justified in 
fettering her discretion under clause 2 (9) 
(c) by following an administrative prac- 
tice contnary to the terms of clause 2 (9) 
(c). She is, therefore, bound to consider 
all cases in which exemption is claimed 
under clause 2 (9) (c) at the end of the 
year and decide each case on its own 
merits in the light of such evidence as 
may be adduced by the students, Such 
evidence mav include medical certificates 
which are produced for the first time at 
the end of the year, A fair construction of 
clause 2 (9) (c) of Ordinance VII would 
show that the Principal has to decide on 


“the merits of each case objectively whe- 


ther the benefit of exemption thereunder 
should be given to a particular student. 
The hearing has to be given by the Prin- 
cipal to the students before deciding whe- 
there, after granting the exemption, if 
any, the student is short of attendance. 


22. . In some English Universities, 
the disciplinary jurisdiction being vested 
exclusively in the Visitor is regarded as — 
an internal matter of the University in 
which the Courts will not interfere, This 
doctrine has not been imported into India. 


- The Supreme Court has only observed in 


some decisions such as Board of H, S. & 
Intermediate Education v. Bagleshwar 
Prasad, (1963) 3 SCR 767 =' (AIR 1966 SC 
$75) that the exercise of the discretion by 
the educational authorities would gene- 
tally be respected by the Courts who 
would be. slow to interfere with their de- 
cision, But even in England, violation of 
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rules of natural justice by the University 
authorities would lead to judicial review 
of their action by the Courts (S. A. de 
Smith, Judicial Review of Administrative 
Action, page 200, Footnotes 44 and 45, 3rd 
Edition). In the Board of High School and 
Intermediate Education v. Chittra Srivas- 
tava, AIR 1970 SC 1039, also the Court 
granted an opportunity to be heard t> a 
student even though such opportunity 
was not likely to be of much use, The 
Court did not feel inhibited by the fact 
that the appellant was an educational au- 
thority. 

: 23. “It is the duty of persons upon 
whom statutory powers are conferred to 
keep strictly within those powers” (30, 
Halsbury’s Laws of England, 686, para- 
graph 1324, 3rd Edition). The remedy 
available to an aggrieved person against 
the wrongful exercise of a statutory 
power is two-fold. If the person exercis- 
ing a statutory power is not a public au- 
thority, the remedy against him mar be 
a special remedy provided by the stetute 
or a genéral remedy such as injunction or 
damages under the rules of private law. 
Tf, on the other hand, such a person acts 
as a public authority in exercise of a sta- 
tutory power or in the performance of a 
statutory or public duty, then the public 
law remdies such as the issue of a writ 
under Article 226 would be available 
against him. The action of the Principal 


under Ordinance VII in detaining the pe=-_ 


titioners and in not giving hearing before 
deciding that they are not entitled to ex~ 
emption under clause 2 (9) (c) is liable to 
be remedied iby an order under Aricle 
226 because the Principal acts in exercise 
of a statutory power in her public capa- 
city. 


24. As for the benefit under clause 
2 (9) (a) of Ordinance VII, the Principal 
has filed an affidavit that such benefit was 
given whenever participation in extra- 


curricular activities covered by clause 2 


(9) (a) was reported to the lecturer eon- 
cerned by the teacher in-charge. There 
is no definite averment by any of the pe- 
titioners that on a particular day she 
was participating in such activity at the 
instance of the College and that the bene- 
fit of such participation for that particu- 
lar day was not given under clause 2 (9) 
{a). On the contrary, the Principal has 
‘sworn. an affidavit that such benefit has 
peen given, If there is any dispute be- 
tween the parties then it is a disputed 
question of fact. It cannot be decided in 
the present case. The Principal is, how- 
ever, free to hear any petitioner and give 
her the benefit of clause 2 (9) (a) also. 


25. The action of the Principal in 
detaining certain petitioners on the ground 
of shortage of attendance is liable to be 
set aside in respect of two kinds of reti- 
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those petitioners who 
sought such hearing but were denied the 
same on the ground that medical certifi- 
cates had mot been filed contemporane- 
ously and who were not allowed to show 
be detained 
and the merits of those cases were not, 
therefore, considered would have to be 
given a hearing. Secondly, those petition- 
ers who did not seek the opportunity to 
be heard before the Principal decided 
their cases under clause 2 (9) (c) would 
also be entitled to hearing if they have 
made definite averments in pleading that 
they have some cause to show why ex- 
emption should be granted to them under 
clause 2 (9) (c). There is a third category 
of petitioners who would not be entitled 
to any relief. They are those who did not 
seek the hearing before the order was . 
passed by the Principal and who have not 
made any definite averment in the writ 
petitions that they have such cause to 
show as would be covered by clause 2 (9) 
(c) as to why they should not be detained. 
We shall now examine the cases of each 
of the petitioners to decide in which of 
the three categories they fall. 


{Paras 26 to 58 which deal with the 
individual cases of the petitioners in all 
the writ petitions are not printed as not 
being material for the purposes of this 
report,—Ed.} 

Orders accordingly. 


w 
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_ Municipal Corporation of Delhi, Peti- 
tioner v. Madan Mohan Khanna and 
others, Respondents. 

Civil Writ Petn. No. 158-D of 
D/- 31-7-1975. 

(A) Civil P. C. (1908), O. 22, R. 11 — 
Delhi Municipal Corporation Act (1957), 
Ss. 122 and 169 — Order fixing ratable 
value of premises passed by Assessor and 
Collector — Joint appeal by two land- 
lords representing all owners and by les- 
see -~ Death of both landlords — Legal 
representatives not substituted — Appeal 
does not abate as lessee has independertt 
right of appeal and appeal by landlords 
was in representative capacity. C. W. No. 
159-D of 1965, D/- 16-10-1973 (Delhi) and 
AIR 1975 SC 733 and AIR 1962 SC 89 and 
ATR 1970 SC 488 and AIR 1975 SC 371 
and AIR. 1915 PC 124, Rel. on. 

(Paras 1, 4, 8, 9, 11, 12, 13) 

(B) Civil P. C. (1908), S. 11 — Delhi 
Municipal Corporation Act (1957), S. 120 
=- Assessment of property tax — Ratable 
value of premises fixed for particular year 
~~ Decision does not operate as res judi- 
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cata. AIR 1968 Mys 323, Held not good 
_ law in view of AIR 1962 SC 53. 

An order fixing the ratable value 
namely the annual rental value of the 
leased premises for a particular year for 
the assessment of property tax does not 
operate as res judicata in subsequent as- 
sessment years. AIR 1962 SC 53 and AIR 
1975 Delhi 236 (FB), Rel. on; AIR 1957 
And Pra 1002, Dist; ATR 1968 Mys 323 
Held not good law in view of AIR 1962 
sC 53. (Para 15) 
Cases Referred: Chronological Paras 


AIR 1975 SC 371 = (1975) 2 SCJ 164 12 
AIR 1975 SC 733 = 1975 Pat LJR 84 10 
AIR 1975 Delhi 236 = 1975 Ren CR 583 

(FB) 16 
ILR (1973) 1 Delhi 363 = 1973 Ren oi 28 
(1973) Civil Writ No. 159-D of 1965, D/- 

1€-10-1973 (Delhi) g 
AIR 1970 SC 488 = (1970) 2 SCR 726 13 
(1970) Civil Revn. No. 370-D of 1965, D/ 


~ 27-8-1970 (Delhi) 8 
(1968) Civil Appeal No, 1444 of 1966, D/- 
24-2-1968 (SC) 13 


AIR 1968 Mys 323 = (1967) 2 Mys LJ 85 
| (1962) 2 SCR 644 15, 


AIR 1962 SC 89 = (1962) 2 SCR 636 11 
196G AC 551 = (1960) 2 WLR 404 14 
AIR 1957 Andh Pra 1002 = 1956 Andh 
WR 954 17 
AIR 1947 Bom 108 = 48 Bem LR 691 2 
1925 AC 94 = 95 LJPC 33 15 
AIR 1915 PC 124 = 42 Ind App 125 12 
D. D. Chawla with C. L. Chaudhry, 
for Petitioner: Mahindar Narain, for Res- 
pondents. 


ORDER :— The Municipal Corpora- 
tion of Delhi, which has been recently 
superseded under Section 490 of the Delhi 
Municipal Corporation Act, 1957 filed this 
petition under Articles 225/227 of the 
Constitution of India as early as on 11-2- 
1966 for quashing the order passed by 
Shri Udham Singh, Additional District 
Judge on 15-9-1965 in the appeal which 
was preferred to him by (1) Madan Mohan 
Khanna (2) Seth Jagat Narain and (3) 
Shri C. V. Desai against the order of the 
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Assessor and Collector fixing the annual. 


rental value which is the rateable valve 
of the premises in question at Rupes 
9156.25 P, per month (Rs. 25,875 annually) 
for the year 1963-64, the same having 
been previously fixed at Rs. 41,305 per 
annum by Shri Pritam Singh on 4-5-1961 
w. e. f£ 1-4-1960 in an earlier appeal. Ap- 
pellants Nos. 1 and 2 had described them~ 
selves as the Managing Landlords of the 
premises in question, known as _ SBanarsi 


Krishna Theatre Buildings: appellant No. - 


3 was the managing partner of Moti 
Talkies, the lessee of the premises. When 
the appeal was pending appellants Nos, I 


Et lm o 
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and 2 died on 29-12-1963 and 12-2-1965, 
respectively, There were a number of 
other owners who were not eo nominee 
parties to the said appeal, which was filed 
in a representative character. This fact 
of the death of the two appellants was 
not brought to the notice of Shri Udham 
Singh when he decided the appeal; even 
this writ petition was filed against those 
two persons despite their having died ear- 
lier, An application (C. M. 372-J/69) was 
made by the present petitioner to im- 
plead, not the heirs of those two deceas- 
ed persons, but two other owners, name- 
ly, Jai Shankar and Vijay Narain, obvi- 
ously by way of substitution. This was 
allowed to be done by this court’s order 
dated 25-3-1969. 

2. It is also necessary to notice, at 
this stage, that after the annual rental 
value had been fixed by the Assessor and 
Collector, an appeal apainst which was 
dismissed by Shri Pritam Singh on 4-5- 
1961, the tax as fixed by him, was paid 
by the owners for the period 1960-61, 
1961-62 and 1962-63. It is also necessary to 
notice that Shri Pritam Singh had fixed 
the annual rental value on the basis of 
74% gross receipt of the cinema following 
a decision of Kania, J. (as he then was) in 
Globe Theatres Ltd. v, Chief Judge of 
Small Cause Court. 48 Bom LR 691 = 
(ATR 1947 Bom 108). It may be noticed 
straightway that in that case the owner 
himself was running the cinema theatre. 
It would not, therefore, afford a true ana- 
logy to the present case where the pre- 
mises had ‘been leased out. It is needless 
in this case to go into the correctness of 
the Bombay view. 


3. There Was a notice issued ‘by 
the Municipal Corporation for enhancing 
the annual rental value from the previous 
figure (Rs. 41,305) to a sum of Rs. 47,370 
for the year 1963-64 on the ground that 
the gross receipts-had gone up. Objections 
were, however, filed by the abovesaid two 
appellants, as representatives of the own- 
ers, but the assessment was made at the 
increased figure mentioned in the notice, 
namely, Rs. 47,370. Against this order, 
which was passed on 8-11-1963 by the As- 
sessor and Collector, an appeal was pre- 
ferred and it was reduced by Shri Udham 
Singh to a sum of Rs, 25,875 on the foot- 
ing that what was relevant for this pur- 
pose was the rent for which the property 
has been leased, the amount of the lease 
being Rs. 1,875 p.m. The standard or fair 
rent had admittedly not been fixed by the 
Rent Controller for the premises. Shri 
Udham Singh found that there was no- 
thing to show that the rent had been fix- 
ed at a low figure as a result of collusion 
in order to deprive the Corporation and 
the Government of the taxes due to them; 
this view of Shri Udham Singh happens 
to be in acccrd with the later decision of 
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a Full Bench of this Court in Dewan 
Daulat Ram Kapur v. New Delhi Munici- 
pal Committee (ILR (1973) 1 Delhi 363). 
5. N. Andley, C., J., speaking for the Full 
Bench, held that in the absence of eny~ 
thing to show that the rent was collusive- 
ly fixed at a lower figure the annual 
rental value had to be fixed on the tasis 
of the agreed rent between the parzies; 
if the standard -rent had been fixed by the 
Rent Controller it would be that rert. 

4. Shri D. D. Chawla, learned 
counsel for the petitioner, has conter.ded 
as follows: 

(1) the appeal preferred against the 
order of the Assessor and Collector anat- 
ed on the death of the two landlords who 
had preferred the appeal (along with the 
lessee) and that it was not legally com- 
petent for the lessee to have gone on with 
the appeal despite the death of the other 
two appellants: 

(2) that Shri Pritam Singh had de- 
cided a question of principle; that the 
basis on which the annual rental value 
had to be fixed was a certain percenzage 
of gross profits but not the rent realised 
from the property and that this decision, 
even if erroneous, operated as res Judi- 
cata. 


5. Among other contentions Shri 
M. N., Andley, learned counsel for the 
respondents, resisted this writ petition 
also on the ground that by virtue of the 
supersession of Delhi Municipal Corpora~ 
tion, the Corporation and its affairs vest- 
ed in the Central Government and that 
the present writ petition could not be 
continued, as it has been laid after the 
Said supersession. 
Petitioner’s first contention : 


É Before discussing the question 
whether the appeal which has been: de~ 
cided by Shri Udham Singh abated it. is 
necessary to notice a few relevant provi- 
sions of the Delhi Municipal Corporetion 
Act to which reference was made iby soth 
sides before me: 

“120 (1) The property taxes shall be 
primarily leviable as follows:— 

(a) if the land or building is let, upon 
the lessor; ` 

(b) if the land or building is suk-let, 
upon the superior lessor: 

(c) if the land or building is ualet, 
upon the person in whom the right to let 
the same vests: f 

Provided that the property taxes in 
respect of land or building, being pro- 
perty of the Union, possession of which 
has been delivered in pursuance of ` Sec- 


tion 20 of the Displaced Persons (Com- 
pensation and Rehabilitation) Act, 1954, 


shall be primarily leviable upon the 
transferee, ` 

(2) If any land has been let far a 
term exceeding one year to a tenant and 
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such tenant has built upon the land, the 
property taxes assessed in respect of that 


land and the building erected ‘thereon ` 


shall be primarily leviable upon. the said 
tenant, whether the land and building are 
in the occupation of such tenant or a sub= 
tenant of such tenant. 

Explanation:— The terra ‘tenant’ in- 
cludes any person deriving title to the 
land or the building erected upon such 
land from the tenant Whether by opera- 
tion of law or by transfer inter -vivos. 


(3) The liability of the several own- ` 


ers of any building which is, or purports 
to be, severally owned in parts or flats or 
rooms, for payment of property taxes or 
any instalment therecf payable during the 
period of such ownership shall be joint 
and several. l 

“122 (1) On the failure to recover 
any sum due on account of property taxes 
In respect of any land or building from 
the person primarily liable therefor under 
Section 120, the Commissioner shall re- 
cover from every occupier of such land 
or building by attachment, in accordance 
with Section 162 of the rent payable by 
such occupier, a portion of the total sum 
due which bears, as nearly as may be, the 
same proportion to that sum as the rent 
annually payable by such occupier bears 
to the total amount of rent annually pay- 
able in respect of the whole of the land 
or ‘building. 


(2) An occupier from whom any sum 
is recovered under sub-section (1) shall 
be entitled to be reimbursed iby the per- 
son primarily liable for the payment, and 
may in addition to having recourse to 
other remedies that may be oper. to him, 
deduct the amount so recovered from the 
amount of any rent from time to time.-be- 
coming due from him to such person”. 


“125. Property taxes due under this 
Act in respect of any land or building 
shall, subject to the prior payment of the 
land revenue, if any, due to the Govern- 
ment thereon, be a first charge— 

(a) in the case of any land or build- 
ing held immediately from the Govern- 
ment, upon the interest in such land or 
building of the person liable for such 


“taxes and upon the goods and other mov~ 


able prcperties, if any, found within or 


upon such land or building and belonging | 


to such person: and 

(b) in the case of any other land or 
building, upon such land or building and 
upon the goods and other movable pro- 
perties, if any, found within or upon 
such land or building and belonging to 
the person liable for such taxes. 

Explanation.— The term ‘property 
taxes’ in this section ‘shall be deemed to 
include— ; 

(i) charges payable under Sections 
117 and 118, and : ; 


. 
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(ii) the costs on recovery of property 
_ taxes and the penalty, if any, payable as 

specified im the bye-laws.” 

“124. Save as otherwise provided in 
this Act, the Corporation shall cause an 
assessment list of all lands and buildings 
in Delhi to be prepared in such form and 
manner and containing such particulars 
with respect to each land and building as 
may ibe prescribed by bye-laws, 

(2) When the assessment list has been 
prepared the Commissioner shall give 
public notice thereof and of the place 
where the list or a copy thereof may 
inspected, and every person claiming to 
be the owner, lessee or occupier of any 
land or ‘building included in the list and 
any authorised agent of such person, shall 
be at liberty to inspect the list and to 
take extracts therefrom free of charge. 

{3} The Commissioner shall, at the 
same time, sive public notice of a date, 
not less than one month thereafter, when 
he will proceed to consider: the rateable 
values of lands and buildings, entered in 
the assessment list, and in all cases in 
which any land or building is for the first 
time assessed, or the rateable value of 
any land or building is increased, he shall 
also give written notice thereof to the 
owner or to any lessee or occupier of the 
land or building. 

-(4) Any objection to a rateable value 
or any other matter as entered in the 
assessment list shall be made in writing 
to the Commissioner before the date fixed 
in the notice and shall state in what res- 
pect the rateable value, or other matter 
is disputed, and all objections so made 
shall be recorded in a register to be kept 
for the purpose. 


- (5) The objections shall be inquired 
into and investigated, and the persons 
making them shall be allowed an oppor- 
tunity of being heard either in person or 
by authorisation, by the Commissioner or 
by any officer of the Corporation autho- 
rised in this behalf by the Commissioner. 
(6} When all objections have been 

disposed of, and the revision of the rate- 
able value has been completed, the assess~ 
ment list shall be authenticated by the 
signature of the Commissioner or, as the 
case may be, the officer authorised by him 
- in this behalf, who shall certify that ex- 
cept in the cases, if any, in which am- 
endments have ‘been made as shown 
therein no valid objection has been made 
to the rateable values or any other mat- 
ters entered in the said list, 


(7) The assessment list so authenti 
cated shall be deposited in the office of 
the Corporation and shall ‘be open, free 
of charge during office hours to all own- 
ers, lessees and occupiers of lands and 
buildings comprised therein or the autho- 
rised agents of such persons, and a public 
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notice that it is so open shall forthwith 
be published.” 


“127. It shall be in the discretion of 
the Commissioner to prepare for the 
whole or any part of Delhi a new assess- 
ment list every year or to adopt the rate- 
able values contained in the list for any. 
year, with such alterations as may in 
particular cases be deemed necessary, as 
the rateable values for the year follow- 
ing, Ziving the same public notice as well 
as individual notices, to persons affected 
by such alterations, of the rateable values 
as ee new assessment list had been pre~ 
pared.” 


T. Section 169 provides an. appeal 
against the levy or assessment to any tax 
under the Act to the Court of the District 
J udge. Section 170 prescribes certain con- 
ditions concerning the right to appeal. 
Section 171 provides that the order of the 
court confirming, setting aside or modify~ 
Ing an order in respect of any rateable ` 
value or. assessment or liability to assess~ - 
ment or taxation shall be final. It may 
also be noticed, along side, that according 
to Section 125 ` À 


“subject to such alterations as ma 
thereafter be made in the assessment list 
under Section 126 and to the result of any 
appeal made under the provisions of this 
Act, the entries in the assessment list au~ 
thenticated and deposited as provided. in: 
Section 124 shall be accepted as conclu- 
sive evidence for the purpose of assessing 
any tax levied under this Act, of the rate- 
able value of all lands and buildings to 
which such entries respectively relate.” 


8. On a reading of the abovesaid 
provisions it is apparent that the liability 
for the payment of tax due is “primarily” - 
on tre owners where the property has 
been. let out. Nonetheless, the lessee also 
is a person interested in challenging the 
assessment ‘because in the absence of any 
contract to the contrary. between the 
landlord and the tenant the landlord 
could ask for being reimbursed in respect 
of the property tax paid by him in res- 
pect of the premises from the lessee, On 
this question my attention was drawn to 
a decision of B. C. Misra, J. in Municipal 
Corporation of Delhi v. S. Gurmukh. Singh 
Chawla (Civil Writ No. 159-D of 1965 de- 
cided on 16-10-1973) (Delhi) where the 
learned Judge noticed the law as it has 
been settled by the above Full Bench of 
this Court (Dewan Daulat Ram Kapur) 
and also a decision of Prakash Narain, J. 
in M/s. Tyagi Anand & Co, Pvt. Ltd. v. 
Municipal Corporation of Delhi (Civil 
Revn. No. 370-D of 1965 decided on 27-8- 
1970) (Delhi) which differed from the 
above noticed view of the Bombay High 
Court, of course without having the ad- 
vantage of having the relevant provisions 
of the law in Bombay. It seems to me that 
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the Bombay decision, even if -cor-ect, 
would be totally inapplicable to the pre- 
sent case for the reason; already indicated 
by me, that. there was no question in that 
case of there being any lessee. B. C. Misra 
J. also discussed the relevant provisions 
pertaining to an appeal by a lessee 
against the order of the Assessor and Ool- 
lector, and held such an appeal by ths 
lessee to be competent. Despite his stre- 
nuous efforts Shri D. D. Chawla has real- 
ly not been able to show how the apoeal 
by the lessee was not competent. 


9. It seems to me that the argu- 
xnent for the petitioner, that the appeal 
which was decided by Shri Udham Smgh 
had abated, proceeds on a misapprehension. 
The lessee’s appeal, if it was competent 
(as I have held) could not abate, even 
though both the owners and the lessee 
were attacking the same assessment order; 
though a joint right it was not indivis=ble. 
It seems to me the lessee has an indepen- 
dent right to attack the assessment ozder 


which he could not loose even’ in the 
eventuality of owners not challenging the 
assessment and the assessment becoming 
final for this reason so far as the owners 
are eoncerned. It is in this view that I 
. have mentioned, at the forefront, the as- 
pects bearing upon the lessee’s comoet- 
ence to file an appeal against the assess< 
ment; once this is established there ceuld 
not be any further question arising ‘by 
reason of the lessee also having joined the 
appeal which was preferred by the ‘two 
representatives of the owners. 

16. The converse position is that 
where persons who are jointly and s2ve- 
rally interested in the rights put forward 
in the appeal file not one single appeal 
but independent appeals, the fact that 
one or some of those who file independent 
appeals died without their legal represen- 
tatives being added within the time rres- 
cribed, would not affect the validity of the 
other appeals where . the appellants are 
alive (vide Hari Har Prasad Singh v, Bal- 
miki Singh (ATR 1975 SC 783)). 

11, We may now revert to the 
situation when certain persons jointly file 
one appeal but the right is not indivixble. 
Reference to this aspect also was made by 
the Supreme Court in State of Punjab v. 
Nathu Ram, (1962) 2 SCR 636=(AIR 1962 
SC 89). Raghubar Dayal, J., who spoke for 
the Court, explained some of the difficul- 
ties which are likely to arise in a zase 
where an appeal is jointly filed by some 
persons and referred to some of the -ests 
adopted iby the courts in this regard, The 
courts would not proceed with an app2al: 
(a) when the success of the appeal may 
lead to the court coming to a decision 
which would be in conflict with the ceci- 
sion between the appellant and the de- 
ceased respondent and, therefore, lead to 
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the court passing of a decree which will 
be contradictory to one which ‘has be- 
come final regarding the same subject- 
matter between the same parties; {b} 
when the appellant could not have 
brought the action for the necessary relief 
against those respondents alone who are 
still before the court; (c) when the decree 
against the surviving respondenis, if the 
appeal succeeds, be ineffective that is to 
Say it could not be suecessfully executed. 
He then proceeded to explain that there 
was a consensus of opinion in the case of 
& decree which is joint and indivisibile, 
the opinion being that the appeal against 
the other respondents also will not be pro~ 
ceeded with and will have to be dismiss- 
ed as a result of the abatement of the ap- 
peal against the deceased respondent. It 
would follow from these observations that 
if the decree was divisible, though joint, 
then there could be no scope for applica- 
tion of the principle of abatement. Where 
despite the landlords not having preferred 
an appeal against the assessment the ten- 
ant on whom the burden of additional 
(impugned) assessment would lie would be 
entitled to prefer an appeal and in such 
a Situation there will be no scope at all 
for the application of the ‘principle of 
abatement. 


12. It is also settled law that an 
appeal filed in a representative capacity 
will not abate merely on the death of one 
or more of the appellants (vide Charan 
Singh v. Darshan Singh, ATR 1975 SC 371). 
But it is contended by Shri D. D. Chawia 
that ‘both those persons (Madan Mohan 
Khanna and Jagat Narain), who had filed 
the appeal on behalf of the entire body of 
owners, had both of them died. If the true 
principle is that a representative action 
cannot abate by the mere death of the re- 
presentative(s) J am unable to seé how the 
death of the sole or more than one repre- 
sentative (if that be the case) who brings 
the action or files the appeal could make 
any difference. It would obviously not be 
a case of adding the merely legal repre- 
sentatives of the one or those who died 
but substituting other owners, who were 
not eo nominee parties to the said appeal 
or action, In such a context describing it 
as the addition of legal representatives, 
would just not be appropriate. Similar 
observations had been made by the Judi- 
cial Committee of the Privy Council im 
V. Venkatanarayana Pillai v., Subbamal 
(ATR 1915 PC 124). That was a case of a 
suit by a presumptive reversioner to chal- 
lenge arn adoption made by a widow. 
When tke sole plaintiff died the next pre- 
sumptive reversioner was held entitled to 
continue the suit. Speaking for the Judi- 
cial Committee of the Privy Council Mr. 
Ameer Ali pointed out that the expres- 
sion ‘legal representative’, which had ‘been 
introduesd for the first time im sub-sec~ 
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tion (11) of Section 2 of Act V with the 
object of putting in the statutory langu- 
age the results of the decisions on the 
meaning of the words “legal representa- 
tive’ was itself not clearly worded and 
had been the subject of criticism by at 
least one of the High Courts in India, The 
statutory language was as follows: 
“Legal representative means a person 
who in law represents the estate of a de- 
ceased person, and includes any ‘person 
who intermeddles with the estate of the 
deceased and where a party sues or is 
sued in a representative character the 
person on whom the estate devolves on 
the death of the party so suing or sued.” 
Mr. Ameer Ali pointed out that the right 
of the next presumptive reversioner to 
continue the action of the presumptive 
reyersioner was one to be ‘substituted’ in 
place of the deceased appellants “on a 
broader ground” than adding of legal re- 
presentatives. In this view there seems to 
be no scope for the contention that the 
appeal in this case had abated by reason 
of the death of the first two appellants. 


13. The same result could be reach- 
ed in this case even on the principle al- 
-iready referred to, namely, that the appeal 
by the lessee (third appellant) was com- 
petent and that he had an independent 
right of appeal, despite the first two ap- 
pellants as the representatives of the own- 
ers and the third appellant, as a lessee of 
the premises, joining in challenging the 
order of assessment, passed by the Asses- 
sor and Collector. The Supreme Court had 
occasion to consider, in Indian Oxygen 
Lid, v. Sri Ram Abdar Singh (Civil Ap- 
peal No.. 1444 of 1966 decided on 24-2- 
1968) (SC) that a claim by each of the five 

` workmen for quarter allowance, which 
had been agitated jointly, was not a joint 
claim in respect of a joint right. Shelat, J., 
speaking for the Supreme Court, pointed 
- out that it was a claim for a separate 
allowanze for each of them. This decision 
was followed in Works Manager, Central 
Riy. Workshop v. Vishwanath (AIR 1970 
SC 488). In that case there was a joint 
petition under the Payment of Wages Act 
by the respondents before the Supreme 
Court and there had been an order in 
.their favour by a single judgment. In ap- 
‘peal to the Supreme Court all the respon- 
dents were parties but one of them died 
during the pendency of the appeal and his 
legal representative was not brought on 
© record, Dua, J., speaking for the Supreme 
Court, observed that when the question of 
abatement was raised it was not pressed 
by counsel when his attention was drawn 
to Indian Oxygen Ltd. It could not be 
contended, therefore, that the right of the 
owners and of the lessee to challenge the 
said assessment was an “indivisible right”. 
14. In no view of the matter, 
therefore, could it be contended that the 


. tary Co. Ltd. v, 


Madan Mohan (Rangarajan J.) A.I. R. 


said appeal which was decided by. Shri 
Udham Singh had abated, It is needless to 
be detained by the further argument of 
Shri Mahindar Narair. Andley, which is 
attractive at first ‘blusk, that the difficulty 
of having two inconsistent decrees in 
op®ration at the same time can have no 
applicability to an assessment order by 
the rating authority, which is not a de- 
cree, 


15. Petitioner’s second contention: 
The contention that this petition is 
barred by the principle of res judi- 
cata from attacking tke decision of Shri 
Pritam Singh, namely that the assess- 
ment had to be made on a percentage of 
the gross earnings of the Theatre, has even 
less force. The true principle in matters 
of taxation has been explained by. B. P. 
Sinha, C. J. in Instalment Supply (P.) Ltd. 
v. Union of India, (1952) 2 SCR 644 = 
(AIR 1962 SC 53). The following observa- 
tions were made at paze 658: 


“It is well settled that in matters of 

taxation there is no question of res judi- 
cata because each year’s assessment is 
final only for that year and does not gov- 
ern later years, becaus2 it determines only 
the tax for a particular period (see the 
decision in the House of Lords in Society 
of Medical Officers v. Hope, 1960 AC 551) 
approving and following the decision of 
the Privy Council in Broken Hill Proprie- 
Municipal Council of 
Broken Hill, 1925 AC 94). 
In Instalment Supply (P.) Ltd., the sales 
Tax Department had issued certain ` in- 
structions in conformity with the earlier 
judgment of the Punjab High Court but 
the law was laid down more explicitly in 
a later decision of the Supreme Court. It 
was pointed out that she Department was 
bound to take note of what the Supreme 
Court had laid down and had not estop- 
ped itself from issuinz those instructions 
based on the earlier Punjab High Court 
decision. 


16. A. similar question came up for 
consideration ‘before a Full Bench of this 
Court in M. N. Soi v. New Delhi Munici- 
pal Committee (C, W. No. 374-D of 1966 
decided on 30-5-1975 = (AIR 1975 Delhi 
205) (FB). My Lord the Chief Justice T. 
V. R. Tatachari, speaking for the Full 
Bench, pointed out that the omission on 
the part of an assesses to rely upon the 
order of the Rent Controller and take the 
benefit of it during some years does not 
and could not estop him from relying 
upon the same in the subsequent years. 


17. Shri D. D. Chawla, however, 
contended that when an assessment is 
made any question of orinciple which was 
decided in the course of the assessment 
attracted finality and -he finality of the 
said decision would be confined not mere- 
ly to the period of assessment in question 
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but would extend to a later period. In 
support of this contention, which I mey at 
once state I find difficult to accept: even 
on principle (even apart from the above 


decision of the Supreme Court), he relied | 


upon two decisions. The first was the deci- 
sion of the Andhra Pradesh . High Court 
(Chandra Reddy, J, as he - then was in 
Appalacharyulu v. Rangacharyulu, ‘AIR 
1957 Andh Pra 1002). The relevant hz2ad- 
note therein reads as follows: 

“In judging whether the decision in a 
previous litigation operates as res judizata 
or not in a later suit covering the suse- 
quent years, the test is whether it decid- 
ed a general principle that is applicable 
to the later years also or whether it was 
particular or special to that particular 
year: in other words, whether the consi- 
derations vary from year to year or are 
such as would govern the subsequent 
years also. In the decision of that ques- 
tion, it is also irrelevant whether the pre- 
vious judgment was erroneous either in 
law or on fact.” 


The principle decided therein has no ap- 
plication to a tax case. That was a totally 
different case where rights of certain 
hereditary archakas of a temple were as- 
serted, involving a prior decision pertain- 
ing to a claim for samprokshana expenses 
by one archaka against another. There 
had been a previous litigation in connec~ 
tion with such expenses incurred during 
a previous period and that decision was 
held to have finality. I am afraid the said 
decision has no application at all to a case 
like the present. 


18. The second decision which was 
relied upon was of the Mysore High Court 
(Somnath Iyer, J. as he then was) in 
Kantilal Manilal & Co. v. Belgaum Mmi- 
cipal Borough (AIR 1968 Mys 323). That 
was a claim concerning octroi duty zol- 
lected of course during a certain period. 
In that connection it was observed that if 
the earlier litigation, concerning it, was 
based upon a principle which had appli- 
cation not only to the period to 
which the earlier suit related but also in 
respect of future liability the assessee 
cannot, in respect of the period subse- 
quent to which the demand relates, raise 
the same allegations which had failed in 
an earlier litigation. It was also observed, 
by Somnath Iyer, J. that if the facts and 
circumstances were peculiar to the period 
to which the litigation related and did 
not involve the determination of the pzin- 
ciple guiding the quantification of the 
octroi payable in respect of the future 
period there would be no bar of the res 
judicata. . 

19. Without even being detained 
further by the above two decisions it may 
be noticed that the decision of the Andhra 
Pradesh High Court, even if it shculd 
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bear on the present question, was prior to 
the decision of the Supreme Court in In- 
stalment Supply (P.) Ltd. (AIR 1962 SC 
53) and the decision of Somnath Iyer, J. 
though later, does not refer te the deci- 
sion of the Supreme Court or even advert 
to the principle laid down in the aforesaid 
decision of the Supreme Court. On the 
question of the app.icability of the doc- 
trine of res judicata in matters cf taxa- 
ticn, generally speaking, the Mysore deci- 
Sion is clearly contrary to that of the 
Supreme Court. 


20. It is worth recalling that the 
assessment period with which Shri Udham 
Singh cancerned hirnaself was for the as- 
sessment year 1963-64 whereas Shri Pri- 
tam Singh had concerned himself with 
the period up to 1960 and the tax had 
been paid at a rate fixed by him for the 
later years. It may also be recalled that 
the matier was taken before Shri Udham 
Singh again on account of the notice which 
was given for enhancement (from the 
figure fixed by Shri Pritam Singh) result- 
ing in Shri Udham Singh fixing the rental 
value at a figure even lower than what 
had been fixed by Shri Pritam Singh. The 
petitioner cannot complain that Shri 
Udham Singh had only to concern himself 
with the question of enhancement when 
the entire issue of the validity and cor- 
rectness of assessment, as made by the 
Assessor and Collector, was open before 
him: in a sense he had to say what the 
correct rateable value was according to 
law. He was then concerned to point out 
what was the correct basis on which the 
annual rental value had to be fixed Shri 
Udham Singh’s decision happens tə be in 
accordance with what was laid down by a 
Full Bench of this court in Dewan Davlat 
Ram Kapur (ILR (1973) 1 Delhi 363) 
which again was referred to and explain- 
ed by the still later Full Bench in Soi. 
Shri D. D. Chawla does not dispute the 
fact that if there was no res judicata aris- 
ing in the case the decision of Shri Udham 
Singh could not be assailed, subject, how- 
ever, to the further question of abatement 
raised by him. He only contends, on ihis 
aspect, that by reason of finality attaching 
to earlier decision of Shri Pritam Singh 
and the principle of res judicata operat- 
ing Shri Udham Singh could not have de- 
cided in the manner he did. This conten- 
tion also seems to be without any force 
whatever. 


Respondent’s contention: 


21. In the above view of the 
merits of this petition it is needless to go 
into this aspect. 

22. In the result this writ petition 
fails and is dismissed with costs. Counsel 
fee Rs, 250. 
Petition dismissed, 
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= RANGARAJAN, J. 
‘alaiti Ram Seth, Petitioner v, Siri- 
Krishan Kapoor and others, Respondents. 
C. R. No. 510 of 1974, D/. 23-7-1975.* 

(A) Civil P. C. (1908), O. 7, R. 1 (i) — 
Suit. for accounts — Valuation — Plait 
not giving valuation fer jurisdiction — 


Court cannot direct valuation at a speci- 


fied amount and reject plaint on default— 
Remedy under writ will be available — 
(Constitution of India, Art. 227), 


Where the plaint ina suit for ac- 
counts fails to give the valuation for pur- 


- poses of jurisdiction all that the Court can 


do is to direct the plaintiff to give the 


Valuation. It cannot direct the plaintiff to 


kd 


l value it at a specified amount. It is for the. 
_. plaintiff to state his own 


valuation in the 
suit for accounts, (Para 3) 

. The proper order to pass, when the 
Court has no pecuniary jurisdiction, is not 
to ‘reject? the plaint; the Court has only 
to “return” the plaint for presentation to 
the proper Court. (Para 4) 

_Even if the plaintiff omitted to file a 
revision or review against the order, the 
High Court can interfere under Art, 227 
oi the Constitution, It is a settled law that 
tthe ambit of the power under Article 227 
is sO wide as to permit interference in 


- cases where the ends of justice 3o require 
` such a course, even in cases where an ap- 


'_Sabharwal 


Cases ` Referred ; 
' ILR (1974) 2 Delhi 491 (FB) 
(1973) C. M. 


peal lay but was not filed, or en appeal 


-had become barred by time. Even if a re- 


vision petition is not filed in time, the 
same result must follow, 
(Paras 5 and 6) 


Chronological Paras 
1 

(M) No. 161 of 1972, D/- 

31-10-1973 (Delhi) 6 


G. S. Vohra, for Petitioner: Y, K. 
(for No. 2), for Respondents. 


ORDER :—— The petitioner is the 
plaintiff in a suit which he filed for ac- 
counts against the defendant, H2 has stat- 
ed in the plaint that on taking of accounts 
nearly Rs. 2 lacs might be due to him. 


. The suit was valued for the purpose of 


court-fee at Rs. 200, According io Order 7, 
Rule 1 (i), C.P.C. the plaintiff had to make 
a statement of the value of the subject- 
matter of the suit for the purpose of juris- 
diction and of court-fee, so far as the case 
admits. The plaint. as it was originally 
filed, was silent on the question of value- 
tion. for the purposes of jurisdiction. By 
order dated 19-1-1974 the learned Sub- 
ordinate: Judge Shri Ravi Kumar referred 
to the judgment of Prithvi Raj. J. in Dal- 
fit Singh v. Bishambar Dayal where the 


*(Against order of ` Ravi 
Judge, lst Class, Delhi, 


Kumar, Sub. 
D/ i 20-9-1974,} 
TS/JS/D328/75/KNA _ | 


A. L.R. 


N learned -Judge had held that in a suit for 


dissolution of partnership and acccunts, 
the. plaintiff has to value his suit approxi- 
mately at the sum, for which he seeks the 
relief and that he could not fix a fanciful 
end whimsical valuation for purposes of 
court-fee and jurisdiction. After indicat- 
ing the legal position, according to the 
above decision, the learned trial Judge 
ordered the plaintiff to value the suit for 
the purposes of court-fee and jurisdiction 
approximately at the sum for which he 
seeks relief and for that purpose to file an 
amended plaint. It may be noticed that 
whatever the views expressed by the 
learned Judge at that time were, based on 
the judgment of Prithvi Raj, J.. all that 
he could have directed the plaintiff was 
to state the value for the purpose of juris- 
diction; this was a value which had to be 
given by the plaintiff and ‘no specified 
value could be directed by the Court, The 
further question would then arise, as it 
did arise before the Full Bench of i 

Court in Smt. Sheila Devi v. Kishan Lal 
(Suits. Nos. 35/71, 105/70 and 429/1971 de-. 
cided on 26-7-1974 (Delhi) (*B)* whether 
such valuaticn given by the plaintiff could 
be interfered with by the Court in such 
a suit. My Lord the Chief Justice T. V., R. 
Tatachari, who spoke for the Full Bench, 
observed that the Court had no power to 
interfere with such valuation. for it was 


' for the plaintiff to make such valuation in 


such a suit, Even the plaintiff seems to 
have been under the impression that 
against the order dated 19-1-1974 he had 
to file a revision to the High Court as one 
could see from the plaintiffs representa- 
tion subsequently made to the Court. 
Thereupon he seems to have filed an ap-- 
plication for review under Order 47, Rule 
1 C.P.C. which was dismissed on the 
ground, properly, that the fact that the 
law was subsequently decided in a dif- 
ferent manner (than what obtained at the 
time of the original decision) could not be 
a ground for review. . 


2. Despite these happenings whai 
seems to be more important for the pre- 
sent purpose is the later order which was 
passed by the same learned trial : Judge 
on 30-9-1974, which reads as follows: . 


. "Ihe plaintiff was ordered to file the 
amended plaint valuing the suit for pur- 
poses of court-fee and jurisdiction appro- 
ximately with the sum for which he seeks 
relief but the plaintiff has not-valued the - 
suit as ordered.. Only amended plaint has © 
been filed by him. The plaintiff is, there- 
fore, ordered to show cause, if any, - why - 
the plaint be not rejected under Order 7, 
C.P.C. by 15-10-1974.” | 

This revision petition has been’ 

on 14-10-1974. . 


filed 
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& Ss The facts narrated so far vould 
go to show that despite the impressian of 
the plaintiff that he had to get the esrlier 
order of 19-1-1974 set aside by filir3 a 
revision (or even by filing a review appli- 
cation) he is seen to be really aggrieved 
by the order which was passed on =:0-9- 
1974 wherein the learned trial Judge held 
that the amended plaint- was noi in 


accordance with the earlier order cated . 


19-1-1974. Even this order was passed on 
30-9-1974 itself, The proper order to 7ass, 

when the court has no pecuniary juri=dic- 
tion, is not to “reject” the plaint; the 
court has only to “return” the plain- for 
presentation to the proper court, No such 
order had been passed. In a sense, there- 
fore, the plaintiff could even wait until 
such further order is passed (either of 
“rejection” wrongly or of “returning’ the 
plaint, which is the kind of the order that 
has to be passed) for the purpose of fling 
a revision, In this view of the matte: it 
would not be proper to hold that there 
was any finding attaching to the oac-der 
dated 19-1-1974 by reason of no rev-sion. 
having been filed as against it. 


4, This leaves me completely free 
to pass the appropriate order, which aione 
has to be passed, in this revision accord~ 
ing to the decision of the Full Bench, 
namely, that it will be for the plaintif to 
state his own valuation in such a suit for 
the purposes of jurisdiction, with wnich 
the Court cannot interfere. 


5. Even apart from these consde-« 
rations I would be inclined to take the 
view, even if it did arise, that public po- 
licy and the interest of the administration 
‘of justice clearly require that every suit 
be tried by the lowest court of compe ent 
jurisdiction, This is on the principle haf 
more costly judicial labour than neec be 
should not be expended on such matters. 
Even if, in any view of the matter, there 
was an omission to file a revision as 
against the order dated 19-1-1974 and any 


application to revise any such order be- 


came barred by time when the present re- 
vision was filed, even then I would hava 
been inclined to excuse the delay in fi-ing 
it, or even to hold that I could interfere 
under Article 227 of the Constituion 
(which has also been invoked in this cese), 
It is a settled law that the ambit of the 
power under Article 227 is so wide as ta 
permit interference in cases where tha 
ends of justice do require such a course, 
even in cases where an appeal lay but was 
not filed, or an appeal had become barred 
by time. 


6. Even a revision petition is nof 
[sted in time, the same result musi <olx 
low. I have discussed this aspect at socne 
length in Desh. Bandhu Gupta & Co. Vs 
Judge Small Cause Courts (C. M. No. 
161 of 1972 decided on 31-10-1973 (Deli) 


“ K. V.S. Company Ltd.. 


v. Union of India Delhi 51 


. and I need not repeat here what I hava 


already stated therein. 


T.. I may go even further: sup< 
posing a revision had not been filed and 
the present suit has been returned to the 
High Court and I was trying that suit sit- 
ting on the original side of the High; 
Court I think I would still direct that tha 
suit be sent back for being tried by tha 
lowest Court of the competent jurisdic- 
tion. In- adopting such course I would ba 
acting in the interest of judicial adminis- 
tration, namely, of not spending the time 
of a superior court on a cause which can 
be well dealt with by a court of lesser 
competence, In this view any course taken 
or not taken by a party would have not 
much relevancy. 


8. Even though a further order of 
“rejection” (or return of the plaint has 
not yet been passed) I am inclined to 
interfere at this stage in revision because 
such order is bound to be passed in view 
of what is the expression of opinion ‘by 
the lower court. To merely dismiss this 
petition as premature would cause more 
trouble to the parties, In order to save the 
parties from this situation and also any 
embarrassment to the lower Court I am 
inclined to set aside the impugned order 
and indicate what should be the true and 
proper approach to a case of this descrip~ 
tion. The impugned orders are sat aside. 
The lower Court will . proceed further 
with the suit from the stage where it is 
according to law. There will be no order 
as to costs in this revision petition. The 
parties will appear before the lower Court 
on lith August, 1975. 

Order set aside. 


AIR 1976 DELHI 51 . 
S. N. SHANKAR AND F. S. GILL, JJ. 

Kangra Valley Slate Company Ltd., 
Petitioner v. The Union of India and 
others, Respondents. 

‘06 Civil Writ No. 350 of 1975, D/- 30-5- 
5. 

(A) Mines and Minerals gear 
and Development) Act (1957), S. 30 read 
with R. 55 — Order of Central Govern- 
ment holding that after issuing notifica- 
tion making area available for regrani 
State Government cannot refuse applica- 
tion for grant on ground that it wants to 
work the area itself — Neither State Gov- 
ernment can take the same plea again nor 
can the Central Government reverse its 
stand — (Civil P. C. (1908), S. 11 — Com- 
structive res judicata). 


The doctrine of res judicafa is not a 
technical doctrine applicable only to re- 
cords. It is a fundamental doctrine of all 


GS/LS/C637/75/RSK. 


52 Delhi [Prs. 1-2] K. V.S. Company Ltd. v. Union of India (S. N. Shankar J.) 


courts that there must be an end to liti- 
gation. This doctrine is not confined to 
suits alone, f (Para 7) 

The Central Government cannot re- 
view its order passed under S. 30 of the 
Act in absence of any material on the re- 
cord making out a case for review of its 
previous order. (Para 6) 

According to the Scheme of Mines 
and Minerals (Regulation and Develop- 
ment) Act, 1957 and the Rules framed 
thereunder, the State Government is a 
statutory authority. It has the power to 
refuse an application for grant or renewal 
of mining lease but the Central Govern- 
ment is vested with the revisional powers 
under S. 30 of the Act and Rule 55, The 
State Government being a subordinate au- 
thority is bound by the order of the Cen- 
tral Government and the Central Govern- 
ment after having once negatived the 
right of the State Government to reserve 
the area in question for its own exploita- 
tion it was not competent for the State 
Government to raise the same plea again 


and to claim the same right. (Para 12) 
Cases Referred: Chronological Paras 
AIR 1972 Orissa 68 = ILR (1971) Cut 1 
(1963) 47 YTR 906 (AL) 11 
AIR 1959 Andh Pra 485 4 
AIR 1957 SC 38 = 1956 SCR 781 7 
AIR 1951 Trav-Co 26 9 


AIR 1938 All 388 = 1938 All Li 511 10 
AIR 1916 PC 78 = ILR 43 Cal 694 7 


M. ©. Bhandare with Miss Uma 
Mehta and Raj Kumar, for Petitioner; 
Harish Chandar (for Nos. 1, 2 and 5), N. N. 
Goswami (for No. 4) and Hardev Singh 
(for No, 3), for Respondents. 


S. N. SHANKAR, J.:— The petition- 
er-Company by this writ petition under 
Articles 226 and 227 of the Constitution 
has prayed that the order dated October 
1, 1974 passed by the Central Government 
in revision under Rule 54 of the Mineral 
Concession Rules, 1960 be quashed and 
directions be issued to the State Govern- 
ment to desist from carrying into effect, 
itself or through any of its agencies, any 
scheme or operation in the mining area 
referred to in the petition and to grant 
the mining lease in: respect of this area to 
the petitioner. 


2. The petitioner-Company is in- 
corporated under the Compani2s Act as a 
public Limited Company with its regis- 
tered office at New Delhi, It is engaged in 
the business of quarrying slates and shale 
(major minerals) and marketing the 
same. The dispute relates to the right to 
obtain lease of land situated in villages 
Majra and Manethi, Tehsil Rewari, Dis- 
trict Gurgaon. On February 9, 1962, the 
then State of Punjab invited applications 
for grant of mining lease with respect to 
an area of 671 bighas of land in the afore- 


ALR. 


said villages, Respondent No. 3 Diwan 
Singh Sethi filed his application for the 
grant of a part of this area on March. 12, 
1962 while the petitioner-Company filed 
its application for a similar grant on 
March 20, 1962. The State Government 
did not dispose of these applications with- 
in the stipulated period of nine months as 
required by Rule 24 of the Mineral Con- 
cession Rules, 1960 which had the effect 
of a deemed refusal of these applications 
vide Rule 24 (3) of the said Rules, Both 
the petitioner and respondent No. 3 con- 
sequently filed revisions before the Cen- 
tral Government under Section 30 of the 
Mines and Minerals (Regulation and De- 
velopment) Act, 1957 (hereafter called 
“the Act’) read with Rule 54 of the afore- 
said Rules. By its order dated June 25, 
1935 the Central Government directed the 
State Government to consider the applica- 
tions filed by the petitioner-Company ard 
respondent No. 3 by August 31, 1965. The 
State of Punjab did not carry out these 
directions, This led the petitioner-Com- 
pany to file a writ petition in the High 
Court of Punjab and Haryana at Chandi- 
garh for orders to the State Government 
to carry out the directions of the Central 
Government. In the meantime, at the in- 
stance of the State of Haryana which had 
since come into existence and within 
whose jurisdiction the lands fell, the Cen- 
tral Government extended the time for 
consideration of the applications to July 
31, 1969. On a statement that the applica- 
tions will be considered by July 31, 1969, 
the writ petition was dismissed as infruc- 
tuous. By order dated July 19, 1969 the 
State of Haryana informed the petitioner- 
Company and respondent No, 3 that their 
applications for grant of mining lease had 
been rejected because the area in question 
was being re-notitied for the grant of 
mining lease. This led to a second set of 
revisions by the petitioner-Company and 
respondent No, 3 before the Central Gov- 
ernment against this decision of the Stete 
of Haryana, The Central Government, dy 
order dated February 24, 1970, set aside 
this decision and directed the State Gov- 
ernment to re-consider the applications of 
the petitioner-Company and respondent 
No. 3 and decide them on their merits. The 
State Govt. still did not consider the 
applications and by letter dated Novem- 
ber 4, 1971 the State of Haryana inform- 
ed the petitioner and respondent No. 3 
that in exercise of its executive powers 
under Article 298 of the Constitution, it 
had decided to exploit the area itself and 
on this ground rejected the applications. 
The petitioner-Company and respondent 
No. 3 for the third time went in revisions 
to the Central Government against this 
order, The Central Government decided 
these revisions by order dated April 19, 
1972 and set aside the order of the State 
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of Haryana. It held that the State did mot 
have the power to make a  declara-ion 
under Article 298 of the Constitution ater 
a notification had been issued throving 
open the area for grant or re-grant. 


3. A plea was advanced on benalf 
of the State of Haryana before the Cen- 
tral Government that the former was not 
bound by the acts or decisions of the Cov- 
ernment of erstwhile State of Punjab but 
it was rejected. The Central Government 
observed that “there is no doubt that the 
State Government of Haryana duly eon- 
stituted by the Parliament of India ater 
following the appropriate provision. of 
the Constitution inherits from the est- 
while Government of Punjab such rights 
and liabilities as were apportioned to it 
under the Reroganisation order”. 

The order further said: 


“However, this plea made one tting 
clear viz, the legal implications of Purjab 
Government’s notification dated 30-7-62 
making the area available for regrant 
once such a notification is issued, any sib- 
sequent action by the State Government 
turning down an application for M hL. 
(mining lease) which is otherwise a valid 
application, on the ground that the S-ate 
Government has since changed its mind 
and decided that the area is not availeble 
for regrant, is bound to be interpretec as 
mala fide In fact, the State Governr=nt 
has no power to make such a cec- 
laration once it had issued a notification 
throwing open an area for grant or re- 
grant of mining lease. Therefore, me 
ground given by the State Governmen in 
its letter dated 4-11-71 refusing your ap- 
plication cannot be accepted. That m- 
pugned order is accordingly set aside as 
invalid.” 


The claims of the petitioner-Company ind 
respondent No. 3 were then considered 
and the Central Government held that 5e- 
cause the application of respondent Ne. 3 
was earlier in time he was entitled to the 
grant of the lease in preference to ihe 
petitioner-Company and the State Gov- 
ernment was directed to grant miring 
lease to respondent No, 8 in respect of an 
area of 129.88 acres of land in the afcre- 
said villages, This led the petitioner-Ccam- 
pany to file a Civil Writ in the High Ceart 
of Delhi (C. W. 434/72) which was ac- 
-cepted by this Court on March 8, 1£73. 
Copy of this order is Annexure ‘A’ faed 
-with the petition, This Court held taat 
while considering the rival claims of zhe 
petitioner-Company and respondent Nc 3, 
the Central Government failed to take 
into account all the facts relevant for -his 
purpose as per sub-sections (1) and (4° of 
Section 11 of the Act and its decis®n, 
therefore, could not ‘be sustained. The 
order of the Central Government was 
quashed and the matter was remandec to 


' of a mandamus to the 
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the Central Government in the following 
terms: 


“The Central Government had, there- 
fore, a duty to determine the rights of the 
petitioner~Company claimed under sub- 
sections (1) and (4) of Section 11 of the 
said Act. It failed to do so. The impugned 
order, therefore, has to be set aside and 
the rights of the  petitioner-Company 
under sub-sections (1) and (4) of Sec. 11 
of the said Act have to be determined by 
the Central Government, 


We, therefore, order the issue of a 
writ of certiorari to quash the impugned 
order dated April 19, 1972 of the Central 
Government and further order the issue 
Central Govern- 
ment to hear the matter again and deter- 
mine whether the petitioner-Company is 
justified in claiming rights under sub- 
sections {1) and (4) of Section 11 of the 
said Act......... 


4. The Central Government recon- 
sidered the matter and communicated its 
decision to the petitioner-Company by let- 
ter dated October 1, 1974 Annexure ‘N’ 
to the petition. After setting out the pre- 
vious history of the case and noticing the 
remand made by this Court in paragraph 
11, the letter said: 


“The question of determination of 
inter se claims of the two petitioners can 
only arise if the area in respect of which 
the applications have been made is avail- 
able for grant. Now the State Govern- 
ment had made it clear that they are inte- 
rested in exploiting the area themselves 
either directly or on agency basis through 
the Haryana State Industrial Develop- 
ment Corporation. We are not concerned 
at this stage as to whether the modalities 
of the proposed exploitation in the public 
sector are complete but as laid down in 
A, Kotaiah Naidu v, State of Andhra Pra- 
desh (AIR 1959 Amdh Pra 485) the State 
Government has power to carry on trade 
or business as prescribed by Article 298 
of the Constitution as ‘amended in its 
parent form by the Seventh Amendment 
Act, 1956 and a private individual cannot 
question the right of Government to deal 
with mineral resources in the State in the 
manner they deem fit in the public inte- 
rest.” 


5. In this view, the Central Gov- 
ernment dismissed the revisions of both 
the petitioners but in para. 12 added: 

Py ae . However, should there be a 
change in the policy of the State Govern- 
ment and they abandon their plan of ex- 
ploitation of the minerals in public sector 
or by themselves and decide to invite ap- 
plications for mining lease, it would be 
deemed tnat both these petitions are re- 
suscitated and their claims will have to 
be considered on merits. This safeguard 
is being put only to make sure that the 
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. 


petitioners do not lose on any make-be- 
lieve pleas of a policy of State exploita- 
tion of mineral resources which can 
immediately be changed in the near fu- 
ture to their detriment.” 


6 Shri M. C. Bhandare, appearing 
- for the petitioner, vehemently argued that 
the Central Government had no jurisdic- 
. tion to review its own previous decision 
in the order dated April 19, 1972 where it 
held that once a notification making the 
area available for regrant was issued by 
the Punjab Government the State Gov- 


. -ernment could not turn down the appli- 


cation on the ground that it had changed 
its mind and had decided to work the area 
. itself, The learned counsel said that the 
Central Government in that order had ex- 
plicitly held that the State Government 
had no powers to take such a decision. 
This decision of the Central Government, 
he maintained, was not an administrative 
decision but a quasi-judicial, if not whol- 
_ly judicial decision given by the Tribunal 
. in exercise of statutory powers and ope- 
rated to set at rest the question decided. 
We find substance in the argument of the 
learned counsel. No rule of law or autho- 


rity has ‘been cited before us 
to justify the somersault taken 
by the Central Government in the 


instant case. No material has ‘been 
placed on record to show that any case 
for review of the previous decision had 
been made out or any fresh material 
whatsoever was placed before the Cen- 
tral Government. 


aay The doctrine of res judicata is 
not a technical doctrine applicable only 
to records. It is a fundamental doctrine of 
Jall courts that there must be an end to 
litigation (see para 357 of Halsbury’s 
Laws of England, Third Edition, Volume 
15, page 185). This doctrine is not confin- 
‘ed to suits alone. In Burn & Co., Calcutta 
v. Their Employees, 1956 SCR 781 = (AIR 
1957--SC 38), this doctrine was applied in 
the case of an award by the Industrial 
Tribunal. In this case a previous award 
was ignored. The Labour Appellate Tri- 
bunal subscribed to the view that it was 
a rule of prudence and not of law. It was 
further observed that the relevant statute 
prescribed no limitation as to when and 
under what ‘circumstances an eward could 
þe re-opened. On page 789 (of SCR) = (at 
p. 43 of AIR) of the report, Venkatarama 
Ayyar, J., speaking for the Court said: 


"But we propose to consider the 
question on the footing that there is no- 
thing in the statute to indicate the 
srounds on which an award could be re- 
opened. What then is the position? Are 
we to hold that an award given on a mat- 
ter in controversy, between the parties 
after full hearing ceases tò have any force 
if either of them repudiates it under Sec- 


tion 19 (6), and that the Tribunal has no 
option, when the matter is again referred 
to it for adjudication, but to proceed to 
try it de novo, traverse the entire ground 
once again, and come to a fresh decision. 
That would be contrary to the well recog- 
nised principle that = decision once ren- 
dered by a competent authority on a mat- 
ter in issue between the parties after a 
full enquiry should not be permitted to be 
re-agitated. It is on this principle that the 
rule of res judicata enacted in Section 11 
of the Civil Procedure Code is based, That 
Section is, no doubt, in terms inapplicable 
to the present matter, but the principle 
underlying it, expressed in the maxim 
“interest rei publicae ut sit finis litium,” 
is founded on sound public policy and is 
of universal application.” 


The Court approved the observations of 
Sir Lawrence Jenkins, Chief Justice in 
Sheoparsan Singh v. Ramnandan Prasad 
Singh, (1916) ILR 43 Cal 694 = (AIR 1916 
PC 78) where though the question arose 
in relation to a suit, it was observed that 
the rule of res judicaca was founded ‘on 
ancient precedent and was dictated by a 
wisdom which is for all time. 

8. It would also be seen that in 
the previous Writ Petition No. 434 of 1972 
as we have already said the order of the 
Central Government =n which it was held 
by the Central Govt. that the State 
Government had no right to reject “the 
applications for mining lease, after mak- 
ing the area available for-grant and di- 
recting that lease be granted to respon- 
dent No. 3, was challenged by the present 
petitioner, With the “eave of the Court, 
copy of that writ petition along with the 
counter-affidavit filed by the Central Gov- 
ernment in answer thereto was placed on 
record, The Central Government in that 
patition defended its order and nowhere 
took the plea that as the State Govern- 
ment had reserved the area to itself for 
exploitation, the writ petition could not 
succeed. That litigation, having been 


fought on this basis, to our mind, also 


operates as an estoprel to preclude the 
Central Government after the matter was 
remanded to it to take up the plea which 
it had already rejectad and which was 
never advanced by it in those proceedings 
to defeat the petitioner’s claim. In our 
view, it was not open to the Central Gov- 
ernment to adopt the stand taken in the 
impugned order after the matter was re- 
manded to it in terms of the mandamus 
to “determine whether the ` petitioner- 
Company is justified in claiming rights 
under sub-sections (I) and (4) of Section 
11 of the said Act”, The impugned order 
of the Central Government; therefore, is 
er aed erroneous and cannot be sus- 


9, . Shri Harisk Chander, learned 
counsel for the Central Government, and 


~ 
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Shri N. N. Goswami appearing’ for -the 
State of Haryana, argued that the ord-r of 
the Central. Government having ` seen 
quashed by the Court in Civil Writ 44 of 
1972, it was non-existen; and there was 
no bar to the Central Government amed- 
ing to the plea of the State Government 
that it would itself worx the area. Reli- 
ance in support of this submission was 
placed on Perumal Pillai v, Pandaam, 
AIR 1951 Trav-Co 26. This case wes a 
case of remand by the court under -the 
provisions of Order 41, Kule 23 whicr en- 
visages “remand” where the court rom. 
whose decree an appeal is preferred has 


disposed of the suit upon a preliminary — 


point and the decree is reversed in appeal. 
It was in this context that it was neld 
that where a decree was set aside anc the 
case was remanded to the lower cour”, all 
the contentions between the parties vere 
before the court, and it was open for the 
court to go into all the issues arising out 
of such contentions, In the present 2ase, 
there was no such remend. The maada- 
mus issued was in specific terms and en- 
titled the Central Government to d-ter- 
mine the rights of the petitioner~Com-~ 
pany vis-a-vis the respondent in terms of 
the mendamus. 


10. The learned counsel next Tre- 
ferred to Bachcha Lal v. Lachman, AIR 
1938 All 388. This was also a case of re- 
mand under Order 41, Rule 23, C.P.C. and 
the court held that the zase having >een 
decided on a preliminary point anc im 
view of the court’s order under Order 41, 
Rule 28 which re-opened the case, it was 
open to the defendant to re-agitate the 
same question in the light of the fesh 
evidence produced ‘by him. This authcrity 
thus eae of no assistanze to the leamed 
counsel, 


- H Reference wast next made to 
J. K. Cotton Spinning & Weaving Mills 
Co. Ltd. v. Commissioner of Income-—tax, 

P., (1963) 47 ITR 906 (AIL). This was a 
case where on appeal from assessment the 
Appellate Assistant Commissioner set 
aside the assessment and directed the In- 
come-tax Officer to make a fresh asss- 
ment. It was held that the Income- tax 
Officer was bound by the directions of the 
Appellate Assistant Commissioner in mak- 
ing fresh assessment but “subject to those 
directions” he had the same powers in 
a fresh assessment as he had originally 
when making an assessment under zec- 
tion 23 of the Indian Imcome-tax Act, 
1922. What had happened im this case was 
that the Income-tax Officer assessed the 
assessee in the original assessments on the 
basis of dividends declared by the Com- 
pany in which it held shares, The apoel- 
late Assistant Commissioner set aside the 
assessments but pending the appeals an 
order was passed under Section 23-A of 
the Indian Income-tax Act, 1922 in regard 
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to that Company send dividends were 
allowed to be distributed cut of its undis- 
tributed: profits, the Income-tax Officer in 
the fresh assessment in this situation in- 
cluded the dividends which the assessee 
was deemed to have received uncer Sec- 
tion 23-A, This authority nowhere says 
that the fresh assessment could be in de- 
rogation or in disregard of the directions 
of the Appellate Assistant Commissioner. 


12. According to the Scheme of 
Mines and Minerals (Regulation and De- 
velopment) Act, 1957 and the Rules fram- 
ed thereunder, the State Government is a 
Statutory authority. It has the power to 
refuse an application for grant or renew- 
al of mining lease but the Central Gov- 
ernment is vested with the revisional 
powers under Section 30 of the ‘Act and 
Rule 55. The State Government being a 
Subordinate euthority is bound by the 
order of the Central Government—(see 
State of Orissa v, Union of India, -AIR 
1972 Orissa 68) and the Central Govern- 
ment afier having once negatived the 
right of the State Government to.reserve 
the area in question for its.own exploita- 
tion it was not competent for the State 
Government to raise the same plea again 
and to claim the same right. . 


13. During the pendency of this 
petition on May 12, 1975 M/s. Haryana 
Minerals Limited, Chandigarh filed an ap- 
plication under Order 1, Rule 10 praying 
that as this Company was actually work- 
ing the area in pursuance of the decision 
of the State Government to exploit it and 
the Company was an independent person 
and had signed an agreement with a 
foreign Company for the sale of slates of 
the mines in foreign market was interest- 
ed in the decision of this petition and may 
be directed to be impleaded as a respon- 
dent in this case, The application was op- 
posed. The learned counsel for the appli- 
cant, however, later stated that the Com- 
pany: does not insist to be impleaded as a 
party provided it is allowed to file a short 
affidavit and is given a hearing before the 
decision of the main petition. To this the 
petitioner agreed. The Company was ac- 
cordingly heard and its affidavit dated 
May 9, 1975 was also taken on record. 
Along with the affidavit, this Company 
(M/s. Haryana Minerals Ltd.) filed a copy 
of an agreement dated November 1, 1974 
between the Company and ma. Toko ee 


nit of West Germany. Shri 


swami argued on behalf of the Company 
also and urged that according to the 
agreement the German Company: had 
apreed to buy minimum one thousand sq. 
metres of multi-coloured slates during the . 
period of the agreement which was for a 

duration of three years from the date of 
signing it and ‘that in pursuance of this 
agreement this Company had already ex- 
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ported material worth about 2 Jakhs. The 
learned counsel contended that in these 
circumstances this Court should not exer- 
cise its discretion under Article 226 of the 
Constitution to quash the order of the 
Central Government, We do not think 
that in the facts of the case, a case for 
mon-exercise of court’s discretion under 
Article 226 is made out. The remand to the 
Central Government by order of this 
Court dated 8th March, 1973 was specifi- 
cally to determine the rights of the peti- 
tioner with reference to his contentions 
under sub-sections (1) and (4) of Sec. 11 
of the Act as against respondent No. 3. 
This having not been done the State Gov- 
ernment had no right to deal with the 
land through the Company and the agree- 
ment entered ino by it did not improve 
its position to confer any better rights on 
the Company. It is clear from the appli- 
cation itself that the applicant Company 
is not a separate and distinct entity in 
that sense, In para 3 of the epplication 
(C. M. 901 of 1975) it is stated that the 
applicant Company is entirely owned by 
the State Government. If the order of the 
Central Government in favour of the State 
Government is not sustainable for reasons 
we have already stated, it will be putting 
a premium on the highhandedness of the 
State Government to permit it to circum- 
vent the law by adopting a device like the 
present one. 

14. Before parting with the case, 
we may also record that Shri Hardev 
Singh appeared for respondent No. 3 after 
arguments had been partly heard. Res- 
pondent No. 3 had not filed any counter- 
affidavit. On May 22, 1975 he filed an ap- 
_ plication for permission to grant time to 

respondent No. 3 to file counter-affidavit 
and prayed for adjournment. We refused 
any adjournment but allowed him to file 
counter-affidavit, Counter-affidavit of res- 
pondent No. 3 was then filed and taken on 
` record. Shri Hardev Singh, in his argu- 
ments, supported the petitioner’s conten- 
tion that the impugned order was vitiated 
but raised a new ground to attack the 
order. He contended that under Article 298 
of the Constitution the State Government 
had no power to exploit the land through 
the agency of a limited company as was 
sought to be done in this case. He main- 
tained that the Limited Company was 
never an applicant and no lease to exploit 
the land had ever been granted to it. As 
this point was not raised in the main pe- 
tition, we did not permit the learned 
counsel to develop this argument. 

15. For reasons aforesaid, we 
quash the order of the Central Govern- 
ment dated October 1, 1974 Annexure ‘N’ 
to the petition and further order the issue 
of mandamus to the Central Government 
to hear the matter again and determine 
the rights inter se between the petitioner 
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and respondent No. 3 with reference to 

the claim of the petitioner based on sub- 

rea (1) and (4) of Section 11 of the 
ct. 


16. Having regard to all the cir- 
cumstances of the case, we leave the par- 
ties to bear their own costs. 

Order accordingly, 
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M/s. Ex-Servicemen Enterprises (P.) 
Limited, Plaintiff v. Samey Singh, Defen- 
dant. 

Suit No. 37 of 1971, D/- 23-5-1975. 

(A) Specific Relief Act (1963), S. 22 
(2), Proviso — Application for amendment 
of plaint — Amendment sought for relief 
of possession after passing of decree — 
Maintainability. 

In the instant case, a decree for spe- 
cific performance was passed in terms of 
the prayer in the plaint. There was no 
decree for possession. The plaintiff sought 
possession of the land agreed to be pur- 
chased. As he could not have it, the am~ 
endment of the plaint was sought. 

Held, if the plaini was to be amend- 
ed so as to include relief of possession, the 
court was not powerless to allow the am- 
endment, (Paras 25, 26) 


The legislature has given to the court 
wide freedom by using the words “at any 
stage of the proceedirgs’” in proviso to 
S. 22 (2), The term “proceeding” is a very 
comprehensive term and means a pres« 
cribed course of action for enforcing a 
legal right. The term includes execution 
proceedings also, AIR 1956 All 586, Relied 
on. (Paras 21, 22) 


The expression “at any stage” in its 
literal and actual meaning means without 
limitation either in frequency or duration 
or length cf time, The expression gives the 
widest freedom to a court of law so that 
it may do justice to the parties in the case, 
The expression includes execution. Exe- 
cution is a stage in the legal proceedings., 

(Paras 22, 23) 

Amendment for including the relief 
of possession can be allowed "on such 
terms as may be just”. These words also 
point in the same direction. Justice was 
the dominant idea in the mind of the 
legislature at the time it was enacting the 
proviso. It knew, one would presume, of 
the difficulties which a litigant might face 
by omitting a relief to which he may be 
entitled and which tke section says he 
must ask for. The praviso says the court 
“shall” allow the amendment, The words 
are emphatic and imoerative. AIR 1950 
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All 415 and AIR 1952 Cal 362 and AIR 
1954 All 643, Relied on. (Para 24) 
Cases Referred: Chronological Paras 
(1975) 1 All ER 16 29 
AIR 1956 All 586 = 1956 All LJ 470 22 
AIR 1954 All 643 = 1954 all LJ 255 14 
AIR 1952 Cal 362 = ILR (1950) 1 Cal 350 


13 
AIR 1950 All 415 = 1950 All LJ 296 13 
(1898) 1 QB 131 = 67 LJQB 1 28 
1892 AC 298 = 62 LJQB 50 28 
1892 P 201 = 61 LJP 57 25 


V. S. Sawhney, for Plaintiff: R. M. 
Lal and L. C. Chechi, for Defendant. 

ORDER :— The facts of this case need 
not be recounted in detail, They are fully 
set out in my order dated September 30, 
1974, made on I. A. 1706 of 1974. They are 
also set out in the order of the appellate 
Bench dated October 17, 1974, which 
heard the appeal against my order, 


2. On January 18, 1971, the plain- 
tiff brought a suit for specific perform- 
ance against the defendant, Specific per- 
formance was sought in respect of agri- 
cultural land measuring 48 bighas and 10 
biswas owned by the defendant in village 
Khampur Sub-Tehsil Mehrauli. The de- 
fendant had agreed to sell the land to the 
plaintiff. As he did not convey the pro- 
perty the plaintiff brought the suit. 


3. On November 1, 1973, - before 
L P. S. Chowla, J. the parties reached a 
compromise. The terms were reduced to 
writing. The suit was decreed in terms of 
the compromise. 


4. The term of the compromise 
was that the plaintiff will pay Rupees 
50,000 over the original agreed price of 
Rs. $6,100 which he had already paid to 
the defendant. The total consideration for 
the property was, therefore, now agreed 
at Rs. 1,16,100. 


5. In terms of the compromise the 


. plaintiff has deposited Rs. 50,000 in the 


Reserve Bank of India. But the defendant 
does not deliver possession of the land 
agreed to be sold. His principal objection 
is that there was no claim for possession 
in the plaint and there is no decree for 
possession against him, He cannot be ask- 
ed to deliver possession, it is said. 

6. In the original plaint the plain- 
tiff claimed that 

“a decree directing the sale of the 

land in his favour be passed against the 
defendant..............5 
Chawla, J. recorded the statements of the 
parties. Both of them agreed that a de- 
cree may be passed in favour of the plain- 
. tiff against the defendant. The only essen- 
tial term of the compromise was, as 
have said, that the consideration was 
Rs. 1.16,100 instead of Rs. 66,100. Chawla, 
J. decreed the suit on November 1, 1973, 
in terms of the compromise. . 
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7. The plaintiff has now moved an 
application for the amendment of the ori- 
ginal plaint. The following paragraph is 
sought to be added: 

“The plaintiff be also granted a de- 
cree for possession of the suit land and 


i the possession of the same be delivered to 


Since the relief of possession wes not in- 
cluded in the original plaint this is now 
sought to be added by way of amend- 
ment. 

8. The defendant opposes this ap- 
plication. His objection mainly is this. An 
application for the amendment of the 
plaint after the passing of the decree is 
not maintainable. The court after the 
passing of the decree has becom= functus 
officio. At the stage of the execution pro- 
ceedings the plaint cannot be amended. 
Secondly, since consent decree by way of | 
compromise was passed in the suit the 
court cannot allow the relief of possession 
now to the plaintiff as there is no term in 
the compromise under which the plaintiff 
can claim the relief of possession. 

9. The court certainly is faced 
with an extraordinary situation, A de- 
cree for specific performance has been 
passed in terms of the prayer in the 
plaint. There is no decree for possession. 
The plaintiff seeks possession of the land 
agreed to be purchased. He cannot have 
it as the decree is silent on the matter of 
possession. After the passing of the de- 
cree the amendment of the plaint is 
sought. Has the court power to allow the 
amendment? That is the sole question. 


10. Section 22 of the’ Specific Re- 
lief Act provides: 

"22. (1) Notwithstanding anything to 
the contrary contained in the Code of 
Civil Procedure, 1908, any person -suing 
for the specific performance of a contract 
for the transfer of immovable property 
may, in an appropriate case, ask for— 


(a) possession, or partition and sepa- 
rate possession, of the property. in addi« 
tion to “such performance”: or 

(b) any other relief to which he may 
be entitled, including the refund of any 
earnest money or deposit paid or made by 
him in case his claim for specific per- 
formance is refused. 

(2) No relief under clause (a) or 
clause (b) of sub-section (1) shall be 
granted by the court unless it has been 
specifically claimed: 


Provided that where the plaintiff has 
not claimed any‘such relief in the plaint, 
the court shall, at any stage of the pro- 
ceeding, allow him to amend the plaint 
on such terms as may be just for includ~ 
ing a claim for such relief. 

(3) The power of the court to grant 
relief under clause (b) of sub-section (1) 
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shall be without prejudice to its powers 
to award compensation under Sc, 21.” 


11. This section makes “t incum- 
bent on a plaintiff to ask for possession of 
the property in addition to specifie per- 
formance, Sub-section (2) provides that if 
in a suit for specific performance the 
plaintiff has omitted to ask for the pos- 
session of the property in addition to spe- 
cific performance no relief shall be grant- 
ed by the court unless it has been specifi- 
cally claimed. The effect of the section is 
that in a-suit for specific performance 
prayer for possession must be distinctly 
- and specifically made. 


/ B. On March 1, 1964, the Specific 
Relief Act, 1963 (47 of. 1963) ceme into 
force. This Act altered the law by enact- 
ing Section 22. It made it necessary for a 
plaintiff to ask specifically the relief of 
_ possession in suits for specific perform- 
ance, D i 
13. Prior to the Act of 1963 the 
Act in force was the Specifice Relief Act 
of 1887 (Act No. 1 of 1887). Under the old 
Act it was not necessary for a plaintiff to 
- ask for the relief of possession separately 
and specifically. It was enough for him to 
claim only a decree for specific perform- 
ance, Relief of possession ‘was compre- 
hended in the decree for specific perform- 
ance, Under the old Act the High Courts 
had held that the claim to possession was 
included in the claim to specific perform- 
ance. Decided cases laid down that posses- 
sion can be asked for in execution of a 
decree for specific “performance even 
though possession was not claimed in the 
plaint on the ground that the relief of 
possession is merely incidental to that of 
execution of a deed of conveyance: See 
Arjun Singh v. Sahu Maharaj Narain, 
‘AIR 1950 0 All 415 and Kartik Chandra v. 
Dibakar Bhattacharjee, ATR 1952 Cal 362. 


14. Pt. Balmukand v. Veer Chand, 
AIR 1954 All 643 may be taken as fairly 
representative of the view which prevail- 
ed before the enactment of the new Act 
in 1963. There a Division Bench held 
that where in a suit for specific perform- 
ance of a contract for sale no relief for 
possession is claimed and consequently 
the decree pessed in the suit contains no 
relief of delivery of possession, the court 
executing the decree is competent to deli- 
ver possession; an order directing delivery 
of possession being merely incidental +o 
the execution of the deed of sale. 

15. In that case the plaintiff filed a 
suit for specific performance of a contract 
and the suit was decreed. ‘The plaintiff 
had also asked for delivery of possession 


of the property, but no mention was made . 


in the decree about the delivery of pos- 
session. The judgment-debtor contended 
that the plaintiff having claimed possession 
and possession not having been g cal- 


A.LR. 


ly granted in the decree it must be deem- 
ed that ‘the relief for possession was re~ 
fused and the plaintiff could not claim de- 
livery of possession. 


The Division Bench rejected the argu 
ment and saii: 

“We do not thmk there is any force 
in this conter:tion. Section 55 (1) (£) of the 
r of Property Act of 1882 provides 

“The seller is bound 

(f) to give, on peing so required, the 
buyer or such person as he directs such. 
possession of the property as its mature 
admits;” 

The .decree for specific performance, 


‘which provides that the property shall ‘be 


sold to the plaintiff by the defendants and 


` the sale deed shall be executed within a 


certain time, failing which the court will 
have the sale deed executed by a person 
nominated by it, implies that delivery of 
possession shall be given in accordance 
with the provisions of Section 55 f Dna 
T., P, Act. Delivery of possession is a ne- 
cessary ingredient and part of transfer of 
ownership.” 
The learned Judges continued: 

“We do not think that it is necessary 


in a suit for specific performance either to 


separately claim possession or it is neces- 
sary for the court to pass a decree ior 
possession, A decree for specific perform- 
ance of contract includes every thing in- 
ecidental to ibe done by one party or. an- 
other to complete the sale transaction, the 
rights and obligations of the parties in 


. Such a matter being indicated by Sec. 55, 


T. P, Act.” 


The plaintiff, therefore, when he filed the 
Suit on January 18, 1971, was under the 
impression that the relief of possession 
was implicit in a claim for specific per- 
formance, This has led to all the - dffi- 
culty, The plemtiff thought so. ‘The. defen- 
dant too must have thought likewise. The 
Gourt tod was under that’ impression, it 
seems. Nobody realised at the ‘time of the 
passing of the decree that a separate pra- 
yer for possession has to be made in the 
plaint and a decree for possession is also 
to be passed. Without it the plaintiff will 
not be able to recover possession, ` 


18. Section 22 is a new section in 
the Act of 1963. There was no correspond- 
ing or analogous provision in the old Act. 
Since the decree did not give the plaintiff 
the relief of possession, is the court now 
powerless to put him in possession’ of the 
property though he has a decree for speci- 
fic performance in his favour? If posses~ 
sion. is not delivered to the plaintiff the 
decree ‘becomes valueless for him to all 
intents and purposes though he has paid 
Rs. 1,16,1€0 to the defendant. : 


17. Section 22 enacts a rule of 
pleading. The legislature thought it will 
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be useful to introduce a is that in oie 
to avoid. multiplicity of proceedings the 
plaintiff may claim a decree for possession 
in a suit for specific ' performance even 
though, strictly speaking, the rigki to 
possession accrues only when specific per- 
formance is decreed, The legislature has 
now made a statutory provision enedling 
the plaintiff to ask for possession in the 
suit for specific performance and em- 
powering the court to provide in the de- 
cree itself that upon payment by the 
plaintiff of the consideration money with- 
in the given time, the defendant sould 
execute the deed and put the plaintiff in 
possession: See the Ninth Report of the 
Law Commission, page 35. 


18. In my opinion the proviso 
gives ample power to a court to allo» the 
amendment of the plaint even at this 
stage, The proviso says that the amend- 
ment of the plaint can be allowed “at any 
stage of the proceedings’ on such -erms 
as may be just for including a claim for 
possession where tne plaintiff has not 
claimed such relief in: his original glaint. 

1% What then is the meanirg of 
the expression “at any stage of the pro- 
ceedings”? Admittedly a decree has been 
passed, Will these words cover cases where 


amendment is sought after the passing of - 


the decree? This is the question to b2 an- 
swered, 

20. The word “proceeding” i= not 
defined in the Act. Shorter Oxford Dic- 
tionary defines it as “carrying on of an 
action at law; a legal action or precess, 
any act done by authority of a court of 


law; any step taken in a cause by either 


party.” 


21. The term “proceeding” is a 
very comprehensive term and generally 
speaking means a prescribed course ci ac- 
tion for enforcing a legal right. It is not a 
technical expression with a definite wean- 
ing attached to it, but one the ambf: of 
whose méaning will be governed by the 
statute. It indicates a prescribed moce in 
which judicial business is conducted. 

22. The word “proceeding” in Sec- 
tion 22 in my opinion. includes exec1tion 
proceedings also. Such a wide interpreta- 
tion has been placed on this word by the 
courts in decided cases: See Companies 
Act 1913, Section 171 and Rames4war 
Nath v. U, E Union Bank AIR 1958 All 
585 (588). The expression “at any s age” 
in its literal and actual meaning means 
without limitation either in frequency or 
duration: or length of time. It is not é.res- 
trictive expression. The general purpose 
and scope of a statute where’ this exes- 
sion is used may show that the ex>sres- 
ion has not a limited or controlled rezan- 
ing. It is a term giving tha widest free- 


dom to a court of law so that it may do 


justice to the parties in the case. 
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23. “At any stage” will include 
execution. Execution is a stage in the legal 
proceedings. It is a step in the judicial 
process. It marks a stage in litigation, It 
is a stes in the ladder. In the journey of 
litigation there are various stages, Exe- 
cution is one of them, It registers a de- 
gree of advance towards the goal which 
the litigant has set out for himself. 


24. Amendment for including the 
relief oË possession can be allowed “on 
such terms as may be just”. These words 
also point in the same direction. Justice 
was the dominant idea in the mind of the 
legislature at the time it was enacting the 
proviso. It knew, one would presume, of 
the difficulties which a litigant might face 
by omitting a relief to which he may be 
entitled and which the section says he 
must ask for. The proviso says the court 
“shall” allow the amendment, The words 
are emphatic and imperative. 


25. In the Duke of Buccleuch 
(1892) P 201, Fry L. J. rejected such an 
argument as has now been raised before 
me. He said: 


“I base my decision upon the words 
‘at any stage of the proceedings’. It has 
been argued that the rules do not apply 
after final judgment. They apply, in my 
opinion, as long as anything remains to 
be done in the case,” 


I would myself adopt these words, I will 
say that the argument that a Judge can- 
not allow amendment after the passing of 
the decree is an argument against the 
very words of the section which says. “at 
any stage”. The proceedings are not yet 
over. So long as anything remains to be 
done in the case the power resides im the 
court, The court has granted a decree for 
specific performance. The plaintiff has 
done his part. He has paid Rs. 1,16,100. 
Now in execution ‘he wants the possession 
of the land. Courts are not powerless to 
give him the relief of possession. If plaint 
has to be amended so as to include the 
relief oz possession this court I “chink has 


. the power to allow amendment. 


26. Counsel for the defendant says 
that the court has become functus officio 
after the Judgment was signed by the 
Judge under Rule 3 of Order XX of the 
Code of Civil Procedure. I do not agree. 
The. legislature has given to the court 
wide freedom by using the words “at any 
stage.” Then it is said that it is a decree 
of compromise and, therefore, no amend- 
ment of -the plaint should be allowed. I 
cannot accept this submission. This will; 
mean injustice, The plaintiff will get no- 
thing. Delivery of possession is a neces- 
sary ingredient and part of transfer of 
ownership, In fact this is what specific 
performance means. In the Act of 1877, 
Section 5 provided: 
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“Specific relief is given— 
(a) by taking possession of certain 
property and delivering it to a claimant. 
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27. ~ The defendant himself knew 
that decree for specific performance will 
mean that he will have to hand over the 
possession of the land for the money he 
has received. Now he cannot take ad- 
vantage of a technical flaw. Equity looks 
on that es done which ought to be done. 
The defendant himself stated before the 
court in execution proceedings that he 
was prepared to hand over possession. AS 
he did not deliver possession I appointed 
a receiver who has taken the possession of 
the land from him, That order was upheld 
in appeal. Now all that remains is the 
amendment of the plaint so that the pro- 
visions df Section 22 are fulfilled: 


28. The counsel for the cefendant 
has referred me to The Tabernacle Per- 
manent Building Society v. Johan Knight, 
1892 AC 298 and In re Palmer & Co. and 
Hosken & Co., (1898) 1 QB 181, I do not 
think these authorities help him. In Re 
Palmer & Co. case it was held that where 
the proceedings are complete, for exam- 
ple, when the award has been made in an 
arbitration the power of the Judge is 
gone, With regard to these rulings it will 
be enough to say that the meaning of the 
expression such as “at any stage of the 
proceedings” is determined by the context 
in which it is used. Words cannot be read 
in isolation: their colour and content are 
derived from their context. 


29. It is said that rules of con- 
struction do not permit such a wide inter- 
pretation. Of rules of construction Lord 
Reid has said: 


“They are not rules in the ordinary 


sense of having some binding force, They - 


are our servants not our masters. They 
are aids to construction, presumptions or 
pointers, Not infrequently one ‘rule’ 
points in one direction, another in a dif- 
ferent direction. In each case we must 
look at all relevant circumstances and de- 
cide as a matter of judgment what weight 
to attach to any particular rule.” 
(Maunsell v. Olins, (1975) 1 All ER 16). 


30. On a consideration of all rele- 
vant circumstances my conclusion is this. 
‘The power of the Judge is not gone. It re- 
mains in him as an indwelling spirit. So 
long as anything remains to be done in 
the case he can exercise that pewer for 
the sake of justice. When the Judge finds 
that a verbal interpretation of the law 
might lead to injustice he recalls to mind 
as a comforting thought the words of Paul 
of Tarsus: ‘the letter killeth, but the 
spirit giveth life.” 


-ALR 


31. For these reasons I grant the 
application. I allow the amendmert of the 
plaint on payment of Rs. 300 as costs. 

Application allowed. 
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M/s. Anand Silk Store, Plaintif v. 
M/s. Shree Ram Silk Mfg. Co. and others, 
Defendants. 

suit No. 146 of 1975, D/- 21-4-1975. 

(A) Civil P. C. (1908), S. 10 — Stay of 
suit — Prayer restraining defendant from 
proceeding with his previously instituted 
suit in another court — Cannot be grant- 
ed when that suit was not vexatious. 


The plaintiff filed a suit in the Delhi 


A High Court and prayed for an ad interim 


injunction restraining the defendent from 
proceeding with his suit previously filed 
by him against the plaintiff in the court 
at Chinsura in West Bengal. Held, that 
the relief could not be granted as the 
previously instituted suit was neither 
vexatious nor was there any contract be- 
tween the parties choosing the forum at 
Delhi for the settlement of their disputes. 
The mere fact that Chinsura Court was 
situate at a long distance from Delhi or 
that most of the witnesses were from 
Delhi was not by itself sufficient to hold 
that the previous suit was vexatious when 
it had been instituted in a competent 
court, AIR 1962 SC 527, Followed. 
(Paras 17, 18) 
Cases Referred: Chronological Paras 
AIR 1962 SC 527 = 1962 Supp (1) SCR 
450 14 

C. K. Daphtary, Sr. Advocate with 
S. P. Mahna, for Plaintiff; B. Sen, Sr. Ad- 
vocate with O. P. Khaitan and B. Mohan, 
for Defendants. 

ORDER :-—— This is plaintiffs applica- 
tion under Sections 10, 22 and 151 read 
with Order 39, Rules 1 and 2, Code of Civil 
Procedure, praying that ad interim in- 
junction be issued restraining defendant 
No. 1 (herein called ‘the defendant’) from 
proceeding with its money suits filed 
against the plaintiff and others which 
suits are stated to be pending in the Court 
of Shri D. Paul, Second Subordinate 
Judge, Chinsura, District Hooghly (West 
Bengal). In the alternative, the plaintiff 
prays that the trial of the said suits be 
stayed: till the disposal of the present suit 
filed by it against defendant for rendition 
of accounts. 

2. The plaintiff filed the present 
suit on the allegation that it was appoint- 
ed to be the sole-selling agent by the de- 
fendant with effect from 13th April, 1962, 
to promote the sales of their products in 
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the States of Delhi, Haryana, Purjab, 
Jammu and Kashmir and Himachal Pra- 
desh on: terms and conditions stipulated in 
sub-paras (1) to (11) of para 3 of the 
plaint; that the plaintiff is alleged to have 
made huge sales to the various partie: on 
behalf of the defendant for which servi- 
ces huge commission, brokerage/sp«cial 
promotion commission and sales incertive 
as also bonus ete. became due to it trom 
the defendant; and on the transacHons 
carried out by the plaintiff a large sum 
of several lacs of rupees would be fcund 
due to it from the defendant: and thai the 
defendant always delayed the settlement 
of the accounts and ultimately with the 


object of harassing the plaintiff had filed 
false and frivolous suits, enumerated m 


para 5 of the application, against the 
plaintiff in the Court of Second Suberdi- 
mate Judge, Chinsura {West Bengal in 
respect of some transactions put neuan 
by the plaintiff at Delhi, . 


3. The plaintiff contends that the 
defendant had brought the above suics in 
the Court at Chinsura despite the fact 
that their head office and registered effice 
is situate at 14-Netaji Subash Road, Cal- 
cutta and that Chinsura is about 40 miles 
away from Calcutta city. The defendant is 
alleged to have chosen the Court at Chin- 
suna with mala fide intention in order to 
harass the plaintiff to deter it from chim- 
ing its legitimate dues because the pain- 
tiff will have to face a lot of difficul-y in 
‘reaching the Court at Chinsura. The 
plaintiff avers that the stay of suits ir the 
Court at Chinsura is necessary because 
the balance of convenience is in favour 
the plaintiff inasmuch as the witn2sses 
and the evidence pertaining to ‘the dis- 
putes between the plaintiff and the defen- 
dant are easily available in Delhi. 


4, The case of the defendamt is 
that Hasting Mill Ltd. with its regis-ered 
office at No. 14, Netaji Subash Road, Cal- 
cutta, carries on various kinds of bus.ness 
in jute, textiles etc. in the State of West 
Bengal, The textile business of the zom- 
pany consisting of the manufacture and 
sale -of synthetic and art silk fabrics is 
carried on under the name and. style of 
Shree Ram Silk Mfg. Co. at Konnagar, 
District Hooghly (West Bengal). At all 
material times the sales office of the said 
business as well as its factory were bcat- 
ed at its Mill premises in Konnagar. The 
defendant opposed the application con- 
tending that between 1967 and 1973 if sold 
and delivered diverse quantities of syn- 
thetic and art silk fabrics to various con- 
cerns pursuant to the orders procured by 
the plaintiff at Delhi which were for- 
warded to and accepted iby the defer-dant 
at its office at Konnagar, The goods taere- 
after were despatched by rail or road 
direct to the purchaser under advic2 to 
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the plaintiff. As a result of such transac- 
tions a total sum exceeding Rs, 30 lacs 
became due and payable to the defen- 
dant; that the plaintiff as del credere 
agent was independently liable to pay to 
the defendant the said several sums due 
from the various buyers if the ‘buyers 
failed to pay the purchase price, The buy- 
ers having failed to pay the price of the 
goods sold to them suits were filed against 
the concerns for recovery of the ‘balance 
price of the goods sold. In each of the 
suits the plaintiff was made a co-defen- 
dant because as a del credere agent the 
plaintiff was jointly and severally liable 
for the payment of the outstanding sums 
due from the parties whereof orders had 
been booked through the plaintiff. The 
defendant avers that the plaintiff after re- 
peatedly obtaining extension of time ulti- 
mately fled its written statement on 5th 
February, 1975 in Suit No. 18 of 1974 
(Hastings Mill Ltd. v. Anand & Company) 
pending in the Court at Chinsura while in 
the other suits the plaintiff had repeated- 
ly obtained dates for extension of time 
for filing its written statement. 


5. The present suit is stated to 
have been filed by way of a counter-~blast 


to the claim of the defendant as on or ` 


about 7th February, 1975, the defendant 
made two applications for attachment be- 
fore judgment in two suits, viz., Suit No. 
11 of 1974 (Hastings Mill Ltd. v. Anand 
Agencies) and Suit No. 10 of 1974 (Has- 
tings Mill Ltd. v. Shere-E-Punjab Silk 
Store). The defendant further alleged that 
no demand either for payment of any 
commission or for accounts had ever been 
made by the plaintiff before the filing of 
the present suit which had been done 
more than a year after the institution of 
suits at Chinsura Court. 


6. The plaintiff in its rejoinder to 
the reply filed by the defendant, challeng- 
ed the competency of Shri Pranhulla 
Chandra Shanti Lal Shah to file affidavit ` 
in reply on behalf of the defendant on the 
ground that prima facie on the face of the 
reply it is not borne out that he was au- 
thorised by any resolution of the defen- 
dant to file a counter to the- application. 


q. On merits the contentions of the 


. defendant were traversed and the pleas 


taken in the application were reiterated. 


8. On behalf of the plaintiff it was 
vehemently contended that the defendant 
has chosen the Court at Chinsura with 
mala fide intention in order to harass and 
demoralise it because of the long distance 
and difficult journey. It was submitted 
that the venue for the trial of the disputes 
between the plaintiff and the defendant 
would be Delhi because the plaintiff had 
procured supply orders/contracts for the 
supply of goods of the defendant from 
the various parties in the District of Delhi, 
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Haryana, Jammu and Kashmir, Punjab, 
and Himachal Pradesh for which region 
the plaintiff had acted as sole-~selling 
agent of the defendant and which orders 
were transmitted to the defendant from 
Dethi; that the defendant had their bank 
account with United Bank of India, 
Chandni Chowk, Delhi, and the plaintiff 
used: to deposit cheques or used to con- 
duct dealings with the defendant through 
the above bankers at Delhi anc -that all 
the witnesses and evidence etc. pertain- 
ing to the disputes between the plaintiff 


and the defendant are easily available in 


Delhi. It was also contended that deli- 
very of goods was made to the parties at 
Delhi when R/R was handed over to a 
party by the plaintiff at Delhi, 


Y. It was argued that the mala fide 
of the defendant in choosing the Court at 
Chinsura is amply borne out in that not- 
withstanding the fact that the head office 
of the defendant was at 14-Neteji Subash 
Road, Calcutta, they had chosen to file the 
suits at Chinsura. 


10. The defendant in para 3 (a) of 
its reply to the application avers that at 
all material times the sales office of its 


- textile business carried on under the name 


and. style of Shree Ram Silk Mfg. Co. as 
well as its factory were located at its Mill 
premises at Konnagar, Except far a denial 
simpliciter the plaintiff have not placed 
any material on the record to contend 
that the sales office as well as the factory 
of the defendant was not located at its 
mill premises in Konnagar, Further, whe~ 
ther the business transactions were con- 
cluded between the parties at Delhi or 
were concluded by acceptance of the 
orders: procured by the plaintiff from the 
various parties and forwarded to the de- 
fendant at its office at Konnagar is a ques~ 


tion to be determined on evidence, Be~- 
sides, the contention thet the Chinsura 


Court has or has no jurisdiction to try the 
suits filed before it can be taken up by 
the plaintiff in those suits and it is for 
that Court to determine the said question. 

11. What has to be seen in the 
present application is whether there exist 
compelling circumstances entitling the 
plaintiff to the grant of the prayer made 
in this application. 


12. - The defendant in para 3 (dì of 
its raply to the application had given the 
details and dates on which the various 
suits were instituted against the plaintiff 
and others in Chirsura Court. The plain- 
tiff in its rejoinder has not controverted 
the dates on which these suits were filed. 
The suits in Chinsura Courts were insti- 
{uted between July 16, 1974 and 17th De- 
cember, 1974, while the present suit was 
filed in this Court on 17th March, 1975. 

13. 
. geeks to restrain the defendant trom pro- 


- The plaintiff in the present suit. 


ceeding with the suits filed by the defen- 
dant earlier in point of time in Chinsura 


Court. ; 

14. Their Lordships of the Sup 
reme Court in Manoher opra v. 
Hiralal, AIR 1962 SC 527, observed that 
the question of issuing an order to a party 
restraining him from proceeding with an- 
other suit in a regular y constituted Court 
of law deserves great care and considera- 
tion and that such an order is not to be 
made unless absolutely necessary for the 
ends of Justice, In tha: case, it was found 
that it was the plaintiff of the subsequent 
suit who sought to restrain . the plaintiff 
of the earlier suit from proceeding with 
his suit. It was held that that could not be 
justified on general principle when the 
previous suit had been instituted in a 
competent Court. It was further observed 


that it is open to a pleintiff to choose the 


forum in which to file his suit. 


15. In the abov= cited case the ap- 
pellant filed his suit in Asansol against 
the respondent who was resident of In- 
dore. A contention was raised that the 
appellant chose the forum at Asansol 
merely to harass the respondent. It was 
observed that the mer2 fact that Asansol 
Court is situate at a lng distance from 
the place of residence of the respondent 
was not sufficient to establish that the suit 
had been filed in that Court in order to 
put the respondent to rouble and harass- 
ment and to unnécessery expense, 


«16. It may bear mention here that 
in the above case the respondent subse- 
quent to the suit of the appellant at Asan- 
sol filed a suit at Indore and obtained an 
order from the Indore Court restraining 
the appellant to proce2d with his suit at 
Asansol, Their Lordships of the Supreme 
Court in that connection observed:— 
“The effect of issuing an injunction to 
the plaintiff of the sut at in- 
directly achieves the cbiect which an in- 
junction to the Court would have done. A 
court ought not to achieve indirectly 
what it cannot do directly. The plaintiff, 
who has been restrain2ad, is expected to 
bring the restraint order to the notice of 
the Court. If that Couct, as expected by 
the Indore Court, respects the injunction 
order against the appellant and does not 
proceed with the suit, the injunction 
order issued to the appellant who is the 
Plaintiff in that suit is as effective an 
order for arresting the progress of that 
suit as an injunction order to the Court 
would have been. If tke Court insists on 
proceeding with the suct, the. plaintiff will 
have either to disobey the restraint order 
or will run the risk of his suit being dis- 
missed for want of prosecution. Either of 
these results is a consequence which an 
eg of the Court sheuld not ordinarily 
| to,’ ; ; 
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17. The Court, however, held that 
if the previously instituted suit is a vexa- 
tious suit or has been instituted in. vola~ 
tion of the terms of the contract it can be 
stayed. Does the present application fulfil 
the twin contingencies, noted above. It is 
not the case of the plaintiff that there was 
a contract between the parties chosing 
the forum at Delhi for the settlement of 
the disputes between the parties. All that 
was urged was that the registered office 
of the respondent is at Calcutta and that 
as such normally the defendant should 
have filed the suits at Calcutta where the 
plaintiff could not only obtain better and 
comfortable accommodation but also bet- 
ter legal assistance as well This submis- 
sion was sought to be supported from the 
footnote given under the contract (Anne~ 
xure C-4) to the effect that the registered 
office of the seller in Calcutta is to ‘be 
deemed to be the place where the zon- 
tract is made, where it is to be perfcarm- 
ed and where the price of goods are Day- 
able. Now this is a contention which is 
open to the plaintiff to urge before the 
_ Chinsura Court to-oust its jurisdiction but 

would not be a ground enabling this 
Court to restrain the defendant from oro 
ceeding with their cases. The mere- fact 
that Chinsura Court is situate ata long 
distance from Delhi or that most of the 
witnesses arè from Delhi, Punjab, Jar» 
yana, Jammu and Kashmir and Homa« 
chal Pradesh would not by itself be suffi- 
cient to hold that the previous suits iled 
by the defendant are vexatious when the 
previous suits have been instituted Mn a 
competent court, In this view of the mat- 
ter I need not consider the argument of 
the defendant that the present suit has 
been filed by way of a counter-blast to 
their applications seeking attachment be~ 
fore judgment of the plaintiff's properties 
or that their alleged: claim. in respect of 
commission ete. is a false claim having 
not been made at any time before the in- 
stitution of the suits by the defendani. 


18. For the reasons stated akove 
the application fails and is hereby dis- 
missed, leaving the parties to bear ‘their 


regpective costs. 
Application dismissed, 
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S. N, Soni v. 
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(A) Partnership ‘Act (1932), S. 19 — 
Rights of third party —- Partner assigning 
proncte in excess of implied authority — 
Suit by assignee on pronote — Right of 
defendant-debteor to assail legality and 
validity of assignment. 


Ordinarily, where a partner acts in 
violation of the authority of other part- 
ners to compromise or relinquish the 
claim of the firm against a third party, 
that party would not be allowed to raise 
the plea of the excess of authority of the 
partner, while the other pariners acqui- 
esce in the same, Nevertheless, in a case 
where the third party debtor is not a 
privy to the action of the partner in as- 
signing the promissory note in excess, of 
the implied authority of the partner and 
in derogation of the rights of tke other 
partners, the principal debtor, who was 
not a party to the assignment, should be 
entitled to challenge the validity of the 
act or assignment on any ground ‘legally 
open, Moreover, in a case where a suit 
was brought by the plaintiff on the 
ground that he is an assignee from the 
firm and is, therefore, entitled to recover 
the debt due to the firm, it would be open 
to the debtor to challenge the legality and 
validity of the assignment, which is an 
integral part of the cause of action of the 
plaintiff against the debtor, (Para 11) 


(B) Partnership Act (1932), S, 19 (2) 
{e} — Authority to relinquish claims — 
Partner assigning proncte in excess of 
implied authority — Other partners sub- 
erie tad ratifying assignment —- Vali- 
dity of assignment, 


All the partners of the firm can ratify 
an act of a partner, which has been done 
by him in excess of the implied authority 
or withe ut any authority, provided the 
act is such that it.could be legally done 
with the authority of all the partners pre- 
viously given and that the partners ratify 
the act with full knowledge of the facts. 

' (Para 17) 


In the instant case, one of the part- 
ners (sav K) assigned the pronote for les- 
ser value than was due to the firm, This 
was in excess of his implied authority, 
All other partners subsequently mutually 
agreed by the deed of dissolution that the 
pronote in dispute had been allotted: to K 
who had been authorised to deal with it 
in any way he liked as his personal pro- 
perty and that his acts relating to the 
pronote had been ratified. The other part- 
ners relinquished their right, title, inte- 
rest or claim in the said pronote alto 
gether. 


Held, assignment of ipronote ‘was 
valid and did not suffer from any legal 
infirmity. (1897) 1 Ch 213 and (1887) "i3 
AC 111, Relied on; ILR (1969) Andh Pra 
274, Distinguished. (Paras 17, 20) 
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(C) Partnership Act (1932), S. 19 (2) 
— Restrictions contained in sib-sec, (2) 
— N ot absolute, 


A perusal of the provisions of Sec- 
tions 19 and 20 of the Partnership Act, 
1932, shows that the implied authority 
mentioned in S. 19 is subject to the con- 
tract between the partners and it is also 
subject to the usage or custom of the 
trade. The provisions containec in S. 19 
are a statutory presumption of the terms 
of the contract between the partners 
which is rebuttable. The restriciions have 
been imposed for the benefit of and in 
the interests of the partners and no abso- 
Jute legal bar has been imposed by the 
law against the partners in aciing con- 
trary to the provisions of sub-sec. (2) and 
it is certainly open to the partrers to re- 
lax or waive the restrictions. (Para 7) 


Cases Referred: Chronological Paras 
ILR (1969) Andh Pra 274 = (19€7) 2 Andh 
WR 131 18 
AIR 1942 Bom 22 = 43 Bom LR 888 18 
AIR 1936 Mad 593 = ILR 59 Mad 1036 
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(1897) 1 Ch 213 = 66 LJ Ch 128 16 
(1887) 13 AC 111 = 57 LJ PC 42 16 


S. K. Bagga, for Appellant: Kailash 
Narain, for Respondents. 

JUDGMENT :— This second appeal 
under Section 100 of the Code of Civil 
Procedure, has been filed by the third 
defendant against the appellate judgment 


and decree of Mr. J. D. Jain, Additional’ 


District Judge, Delhi, dated 4th January, 
1971, by which he has allowed the appeal 
and reversing the decree of the court of 
first instance, dated 19th August, 1969, 
finally decreed the suit of the plaintiff 
respondent No, 1 for recovery of Rupees 
1,340, which includes a sum of Rupees 
1,000 as principal and the balance as inte- 
rest as claim of the plaintiff for Rupees 
1,400. In this judgment, reference to the 
defendants would be to deferdants 1, 2 
and 3, while the creditor defendant No, 4 
will be referred to as the finance company. 
In this second appeal, the plaintiff has 
been arrayed as respondent No. 1, while 
the finance company, which wes the ori- 
ginal creditor of the defendants has been 
arrayed-.as respondent No, 4. Respondents 
2 and 3-in the appeal are dezendanis 1 
and 2, while the appellant is defendant 
No. 3. 


2. The material facts of the case 
are that defendants 1, 2 and 3 executed a 
promissory note in favour of the finance 
company on 9th June, 1965 for a sum of 
Rs. 1,000 carrying interest at the rate of 
12% per annum (Ex. P-3). This pronote 
was transferred by endorsement in favour 
of the plaintiff-respondent No. 1 by Kri- 
shan Avtar, one of the partners of the 
finance company. The consideration for 
the assignment as evidenced ky Ex. P-2 


©. N. Soni v. Taufiq Farooki (Misra J.) 


A.I. R. 


was Rs. 550 and not the value of the pro- 
missory note, After obtaining the assign- 
ment, the plaintiff having served a notice 
of demand on the defendants instituted a 
suit on 6th June, 1968 for recovery of the 
amount of pronote making a total of 
Rs, 1,400 including interest and Rs. 60 as 
costs of the notice. The suit was contest- 
ed on various grounds, one of the grounds 
being that the assignment was unautho- 
rised and invalid. On the pleadings of the 
eta the following issues were fram- 
ed:-—— 

‘1, Whether the plaint has been veri- 
fied properly? 


2. Whether defendant No. 3 signed 
the pronote only as a witness as alleged 
in para. 1 of the written statement on 
merit? 

3. Whether the endorsement in fay- 
our of the plaintiff is valid? 


4. Relief,” 

The court of first instance answered issues 
L and 2 in favour of the plaintiff, but de- 
cided issue No. 3 against the plaintiff, 
with the result that it dismissed. the suit. 
Feeling aggrieved, the plaintiff filed an 
appeal. Before the Additional District 
Judge, the findings on issues 1 and 2 had 
mot been assailed, but the plaintiff had 
contended that the decision of the lower 
court on issue No, 3 was contrary to law. 
During the hearing of the appeal the 
plaintiff filed an application under Order 
41, Rule 27 of the Code of Civil Procedure 
for permission to produce additional evi- 
dence. This application was allowed by 
order dated 19th September, 1971, and as 
a result Sohan Lal Dewan (one of the 
partners of the finance company) was 
examined as A.W. 1, and he produced and 
proved the deed of dissolution of the 
partnership, (Ex. A.W. 1/1), The lower ap- 
pellate court came to the conclusion that 
the endorsement was valid and whatever 
defect had existed in the authority . of 
Krishan Avtar the same had been cured. 
On this finding, the lower appellate court 
reversed the decree of the trial court and 
decreed the suit of the plaintiff as men~ 
tioned above. 

3. Mr. Bagga, counsel for the ap- 
pellant, has argued the appeal at consi- 
derable length. He has not challenged the 
findings on issues 1 and 2, but has seri- 
ously contended that the finding on issue 
No. 3 is illegal. 


4. To appreciate the contention of 
the counsel for the appellant, a few more 
facts may be noticed, which emerge from 
the record after the additional evidence 
had been produced in the court below. 
The nce company, defendant No. 4, 
was a partnership firm consisting of five 
partners, two of them were Sohan Lal 
Dewan, (who was examined as A.W. 1), 
and Krishan Avtar, who represented the 
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registered as Misc. Case No. 50 of 196€, the 
application filed by defendants 2, 8, 4, 5, 7. 
8, 9, 10, 11, 12, 18. 17 and 18 was regisered 
as Misc. Case No. 51 of 1969 and the eppli- 
cation filed by Kabi Chandra Barman and 
Debendra Nath Barman, sons of deceased de- 
fendant No. 14, was registered as Misc. Case 
No, 52 of 1969. All these three misce_lane- 
ous cases were fixed for hearing on 12-1-1970 
The learned Munsiff took up all the hree 
miscellaneous cases together and by a coramon 
order dated 12-1-1970 allowed the aplica- 
tions and set aside the ex parte decree on 
condition of payment of cost of Rs, 12/- in 
each case by 29-1-1970, failing whick the 
applications would stand rejected. 


2. The order dated 12-1-197@ is 
quoted below: 


“Both parties are present, The leerned 
Advocate for the opposite parties submits that 
if appropriate costs are paid he has nc ob- 
jection to the allowing of ‘the petitions. Hence 
the petitions for setting aside of the ex >arte 
decree are allowed and the defendants are 
allowed to contest the suit. Misc. LCase 
Nos, 50, 51 and 52 of 1969 are accordngly 
disposed of. Petitioners of each of the mis- 
cellaneous cases shall pay Rs. 12/- to the 
opposite parties as costs. The suit is next 
fixed on 29-1-1970 for steps. If the cost: are 
not deposited on the next date, the aprlica- 
tions will stand dismissed,” 


3. It appears that the defendants- 
petitioners in Misc, Case Nos. 50, 51 and 52 
of 1969 did not deposit the costs on 29-41-70 
and the learned trial Court passed the fol- 
lowing order on 29-1-1970: 


“The petitioners did not deposit costs. 
Their advocate filed hazri. The three peti- 
tions for setting aside the ex parte decree are 
treated as rejected.” . 


Thereafter on 19-2-1970 the decree was pre- 
pared. 


4. The 
51 of 1969 file 
tion 151 of the Code of Civil Procedure on 
6-2-1970 praying that the order dated 79-1- 
1970 passed in Misc. Case No. 51 of T969 
may be set aside and after allowing time to 
deposit Rs. 12/- the origina] suit. may be 
restored. This application was registerec as 
Misc, Case (J) No. 8 of 1970. On 20-£-70 
the petitioners in Misc. Case No. 62 of 1269 
and Misc. Case No. 50 of 1969 {filed two se- 
parate applications under Section 151, Civil 
Procedure Code with the same prayer and 
these two applications, were registered as 
Misc. Case (i) 
Case (J) No. 15 of 1970, respectively. 


5. The learned Munsiff by his omer 
dated 24-11-1971 in Misc. Case (J) Nos 8, 
14 and 15 of 1970, under Section 151 of the 
Code of Civil Procedure, set aside the order 
dated 29-1-1970 rejecting the previous three 
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etitioners in Misc. Case No. 


Dagri v. Kera Eachari (Pathak C. J.) 


.time for payment of the costs that 


an application under Sec- - 


No. 14 of 1970 and Misc. 
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miscellaneous cases and restored tke original > 
suit on payment of the cost awarded in the 
previous miscellaneous cases, directing’ the 
petitioners to pay the said costs on 20-12-71. 
This order dated 24-11-1971 has been impugn- 
ed in these revision petitions. 


6. Going through the orders of the 
learned Munsiff dated 12-1-1970 and 24-11- 
1971 it is found that by order dated 24-11- 
1971 the learned Munsiff only extended the 
were 
awarded by him on 12-1-1970 in Misc. Case 
Nos. 50, 51 and 52 of 1969. 


7. Mr. N. Chakravarty, the learned 
Counsel for the petitioners, submits that the 
learned Munsiff by his order dated 12-1-1970 
passed in Misc. Case Nos. 50, 51 end 52 of- 
1969 set aside the ex parte decree and res- 
tored the original suit on payment of cost 
of Rs. 12/- in each case and it was directed 
that the costs must be paid on 29-1-1979, 
failing which the miscellaneous cases would 
be treated as dismissed. As it happened, 
the costs were not paid by the petitioners in 
Misc. Case Nos. 50, 51 and 52 of 1969 and 
accordingly the order dated 29-1-1970 was 
passed, which has already been quoted. 


8. So, the point that arises for con- 
sideration in these cases is whether the learn- 
ed Munsiff had jurisdiction to extend the time 
for depositing the costs as ordered on 12-1- 
1970. The Court’s mandate was that the 
costs must be paid on 29-1-197G, failing 
which: the miscellaneous cases for setting aside 
the ex parte decree would stand rejected. So 
when the costs were not paid on that date, 
the effect of the order dated 12-1-1970 was 
that the Misc. Case Nos. 50, 51 and 52 of 
1969 stood dismissed. The petitioners in 
Misc, Case (J) Nos. 8, 14 and 15 of 1970 
filed petitions for setting aside the order dated 
29-1-1970 and to restore the original suit al- 
lowing time to pay the costs as ordered on 
12-1-1970. It is also to be noted that the 
apn destons under Section 151 of the Code 
of Civil Procedure were filed on 8-2-1970 
and 20-2-1970 whereas the deposit of the 
costs were to be made on 20-12-1971 as 
directed by the learned Munsiff. So, in 
effect, by his order dated 24-11-1971 the 
learned Munsiff extended the time for de- 
positing costs as ordered on 12-1-1970, 


9. In Dinesh Chandra Nath v, 
Surendra Chandra Nath, Assam LR (1971) 
Assam and Naga 124 = (AIR 1971- Assam 
md Naga 156) this Court observed as fol- 
OWS: l 


_ _ Two points that arise for consideration 
in this case are: 


~ (1) Whether the learned Munsiff had juris- 
diction to extend time. for payment of the 
cost in view of his orders dated 14-12-1967 
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‘ and 21-12-1967, and (2) whether the appli- 
cation under Order 47 rule 1, Civil Procedure 
o for review of such an order lay. 


The learned Munsiff disposed of the re- 
viva] ition under Order 9 rule 9, Civil 
Procedure. Code by allowing the petition 
and restoring the suit on cond:tion -that 
the plaintiff-petitioners must pay the cost of 
Rs. 15/- by 20-12-1967, In the order he 
clearly stated that if the plaintiff petitioners 


failed to pay the cost within the fixed time, . 


the revival pennor would stand dismssed, 
It is settled law that if a suit is revived on 
condition of payment of cost within a fix- 
ed time and if the order further says that 
if the cost is not paid within the fixed time, 
the application for revival of the suit shall 
stand dismissed, then in such case, on de 
fault of the petitioner to make peyment of 
cost within the fixed time, the ite of dis- 
missal of the petition takes effect automati- 
cally. In the imstant case, on the default of 
the petitioners the order of dismissal took 
effect automatically, moreover the learn 

Munsiff passed ‘another order on 21-12-1967 
dismissing the petition for revival. In the 
circumstances the Court became functus offi- 


. cio thereafter and there was no scope for’ 


extension of the time for payment of the 
cost as contemplated under Sectior. 148, Civil 
Procedure Code.” 


= I0 In Dinesh Chandra Nath’s case 
ae 1971 Assam 156) (supra) this Court re- 
ied on the decisions in Peda Nasar Saheb v, 
Perecherla Nabi Saheb (AIR 1957 Andh Pra 
780), S. A. Balakrishna Ayyar v, Parvatham- 
mal (AIR 1928 Mad 154), and 
Tarapada Sarkar v. Nepal Gazi 
eae 1965 Cal 354). The Court held, re- 

ying on the above decisions and the reason- 
ings given therein, that the learned Munsiff 
had no jurisdiction to extend time for pay- 
ment of cost. 


11. The facts of this case are almost 
identical only with the difference that in the 
instant case the application is under Order 
9 Rule 18 and in Dinesh Chandra Nath’ 
case (AIR 1971 Assam 156) the application 
was under Order 9 Rule 9 of the Code of 
Civil Procedure. 


12, In AIR 1957 Andh Pra 780 
(supra). Chief Justice Subba Rao, as he then 
was, observed as follows: 

“If an application for setting aside the 
ex parte decree is dismissed, it cannot be 
suggested, and indeed it is not suggested 
that after the dismissal, any fur- 
ther relief can be asked for in that applica- 
tion. H in such an application a conditional 
order is made and if on non-compliance with 
that condition the application Is Uismissed by 
the Court, it cannot also be argued that fur- 
ther o; can be made in that application. 
If it is the legal position, we do not see how 
when an application automaticelly stands 


Dagri v. Kera Kachari (Pathak C. J.) 


A. I. R. 
dismissed on non-compliance with a particu- 
lar condition, a party will be in a better 
position than: in the otter two cases. Under 
Section 148, Civil Procedure Code, where 
any period is fixed or granted by the Court, 
for the doing of any act prescribed or 
allowed by this Code, tke Court, may, in its 
discretion from time to time enlarge such 
period originally fixed or granted may have 
expired.’ The period presecribed under the 
section can be extendel only during the 
currency of the previous order. Once an 
order has become defunct, no question o 
extending the time made under that order 
can arise, ; 


The other decisions refecred to in the Assam 

case (Dinesh Chandra Nath’s case) (AIR 1971 

pipes 156) (supra), are also to the above 
ec 


13. Mr. J. N. Sarma, the learned 
Counsel for the opposite pate submits that 
an application underS._51 ofthe Code of 

ivil Procedure is maintainable even if an 
application under O. 9, R, 18, Civil Proce- 
dure Code has been disnissed for default and 
for this proposition he has relied on a 
decision of this Court reported in AIR 1954 
Assam 1 (FB) (Madanlall Agarwalla v. Tripura 
Modern Bank Lid,), wherein the point that 
was decided was whether an application 
under Section 151, Ciril Procedure Code 
will lie after an application under Order 9 
Rule 18, Civil Procedure Code was dismissed 
for default, and it has been held that such: 
an application may lie and in appropriate 
cases the Court may even grant relief. But 
that case does not helg the opposite parties 
in the present case. The applications filed 
on 6-2-1970 and 20-2-1370, as stated herein- 
above, were for relief Ly extending the time 
for depositing the costs as ordered on 12-1- 
1970 in Mise. Case Nos. 50, 51 and 52 
of 1969, So. in effect all the three applica- 
tions were filed for extension of time for 
depositing the costs as ordered on 12-1-1970. 

en the Court ordered on 12-1-1970 that 
the miscellaneous cases were allowed and 
the ex parte decree was set aside, it cate- 
gorically stated that ths costs must be paid 
on 29-1-1970, failing which the miscellane-- 
ous case would stand dismissed. J£ the order 
is couched in such werds, then no further 
order regarding the dismissal of the cases 
for not complying with the mandatory direct- 
tion of the Court re ing the payment of 
costs need be pass atever that may 

, in the instant case there was again an 
order on 29-1-1970 that as the petitioners 
in those cases had failed to deposit the costs 
as directed, the Misc. ‘Case Nos. 50, 51 and 
52 of 19869 stood dismissed. Thereafter the 
Court was not in seisin of those cases. What 
was sought to be done by the applications 
under Section 151, Civil Pr ure Code 
filed on 6-2-1970 and 20-2-1970 was to ob 
tain an extension of time for depositing the 
costs as ordered on 12-1-1970. As has been 


e 
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held by this Court in Dinesh Chandra Nath’s 
` case (AIR 1971 Assam 156) (supra) ami in 
the other cases referred to in that judgment, 
I am clearly of the opinion that the learned 
Munsiff in a round about way extended the 
time for deposit of the costs as ordered on 
12-1-1970 till 20-12-1971 and by allowing 
tims he acted without jurisdiction. 


= J. N. Sarma, the  leamed 
Counsel for the opposite parties, further 
submits that by allowing the petitioners in 
Misc, Case (J) Nos. 8, 14 15 of 1970 


to deposit costs on 20-12-1971, .the learned 
Munsiff did substantial justice and therefore 
he had jurisdiction to pass that order under 
Section 15], Civil Procedure Code. Bet it 
must be remembered that justice is not one 
sided. Justice must be for both the pacties 
in a litigation, In the instant case, the 


widow as the plaintiff filed the suit some 


time in February 1967 and the suit was de- 
creed ex parte on 9-7-1969. Therecfter 
order was passed in the Misc. cases No. 50, 
51 and 52 of 1969 under Order 9 Rule 18, 
Civil Procedure Code on 12-1-1970 with a 
clear direction of the: Court that the costs 
awarded must be paid by 29-1-1970, But 
the petitioners in those miscellaneous cases 
did not deposit the costs. They have no 
doubt come with some explanation for not 
depositing the costs on 29-1-1970. Whatever 
that may be, the causes shown cannot 

sufficient cause for setting aside the ex 
parte decree. . It is found that some of the 
petitioners in Mise. Case Nos. 50, 51 and 52 
of 1969 were served with summonses and 
the Court ordered the suit to proceed ex 
parte against them and ultimately the suit was 


decreed ex parte. Thereafter they filed the 


fications for setting aside the ex pzrte | 


ecree. In the circumstances I find that 
the learned Munsiff by his order dated 24-11- 
1971 extending the time for deposit of he 
costs as directed by him in his order dated 
12-1-1970 till 20-12-1971, committed an er- 
ror of jurisdiction and the impugned order 
dated 24-11-1971 is accordingly set aside. 

14, All the three revision petitions 
are allowed. But in the facts and circumst 
ances of the case, I make no order as to 


costs. 
Petitions allow2d. 
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Meso Jamir, Petitioner v. Okotso Village, 
Opposite Party. 

Civil Revn. No. 4 (H) of 1973. L[/- 
14-7-1975*. 
*(Against order of S. B. Chettri, Addl. Cy. 
Commr. Mokokchung in O. A. No, 5 of 
1972, D/- 22-8-1973). 
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Meso Jamir v, Okotso Village (B. Islam J) 
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(A) Rules for Administration of Justice 
and Police in the Naga Hills District, 1937, 
Rule 34 — Powers of- appellate Court — 
Though Civil P, C. does noti apply to Naga- 
land, by virtue of Rule 35, appellate Court 
has power to take additional evidence, if. 
justice of a case demands, either suo motu 
or at instance of parties. ((i) Ibid Rule 35; 
(ii) Civil P. C. (1908), Order 41 sar ai 

, aa 


(B) Rules for Adrtsinistration of Justice 
and Police in the Naga Hills District 1937, 
Rules 34, 35 — Powers of Appellate Court 
— Appellate Court has power to make spot 
inspection in presence of both parities or 
their representatives —- Not necessary to 
make memorandum of local inspection. (Civil 
P. C. (1908), Order 18, Rule 1%). 

l (Para 7) 


-  (C) Rules for Administration of Justice 
and Police in the Naga Hiils District, 1937, 
Rule 34 — Order imposing penalty for alleg- 
ed offence of violation of prohibitory order 
— No notice to show cause as to why penal- 
ty should not be levied issued to offenders — 
No charge for offence framed -—— No pro- 
cedure of law followed — Order not sustain- 
abie. {Para 9) 


(D) Rules for Administration of Justice 
and Police in the Naga Hills District 1937, 
Rule 34 — S. D. O. demarcating boundary 
between two villages in accordance with 
directions of earliar Deputy Commissioner -—— 
Appeal against that order — Appellate Court 
examining whether demarcation made by S. 
D. O. was in terms of directions — Question 
of res judicata does not arise. (Civil P, C. 
(1908), Section 11). (Para 8) 


R. B. Singh and A, P. Subba, for Peti- 
tioner; W. A. Shishak, for Opposite Party. 


ORDER:— This is an application in revi- 
sion under Rule 34 of the Rules for Ad- 
ministration of Justice and Police in the Naga 
Hills District, 1937 (hereinafter called ‘the 
Rules’) and is directed against the order 
dated 22-8-1973 passed by the Additional 
Depoty Commissioner, Mokokchung, iw Civil 
Appeal No. 5 of 1972. 


2. The petitioners belong to the 
Jamir clan of the Ao tribe of Mangmetong 
village in the district of Mokokchung of the 
State of Nagaland represented by Shri Meso 
Jamir and the opposite parties are members 
of the Lotha tribe of Okotso village in the 
district of Mokokchung in the State of Naga- 
land represented by the Gaon Buras of the 
village. The dispute relates to a piece of 
land consisting of some Jhum Khetis located 
between the two villages named above, 
namely, Okatso and Mangmetong. The dis- 
pute is a very long ing one. It was 
settled in 1896 by Mr, Shuttleworth, who 
set a boundary between the two villages. - 
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The dispute again having arisen, the matter 
was finally settled by Mr. W. Dundas, the 
then Sub-Divisional Officer, Mokokchung, 
in 1907 in Case No. 212 of 1907. The dis- 
pute again cropped upin 1960 when some 
people of the petitioner village claimed right 
and ownership over some portion of the 
land in question, The Assistant Commissioner 
No. 2 Mokokchung, by his order dated 9-5- 
1961 restrained both the parties from cul- 
tivating the land. In 1965 Shri N. I, Jami, 
the then Additional Deputy Commissioner, 
Mokokchung, by his order dated 26-3-1965 
upheld the order of Mr. W. Dundas and 
directed demarcation of the boundary on the 
ground. In 1972 the petitioners wanted to 
till a portion of the disputed land where 
upon the respondent objected. On 17-5- 
1972 the S. D. O. (Civil), Mokokchang, visit- 
ed the disputed area, He was accompanied 
by the Superintendent of Police, Mckokchung, 
P. A. to Deputy Commissioner, Debhasis of 
Mokokchung and Sungro and Gaon Buras’ of 
Mangmetong and Okotsu, and in their pre- 
sence he made a spot verification of the 
matter with the help of the map prepared by 
Mr. W. Dundas, aforesaid, which was in Case 
No. 212 of 1907 and he demarcated the 
boundary between the two villages by his 
order dated 17-5-1972, This order was 
appealed against before the Additional] De- 
puty Commissioner, Mokokchung who passed 
this impugned order in Oivil Appeal No. 5/72. 


3. The learned Additional Deputy 
Commissioner took evidence on the matter 
and also made a spot verification on 28-4- 
1973. He found that the disputed land fell 
in village Okotso (Opposite Party) in terms 
of the decree made by W. Dundas in 1907, 
but 8 persons of the petitioner village were 
in occupation of it in spite of ths orders of 
injunction passed by the Court restraining 
both the parties from occupying the land. He 
levied a fine of Rs. 50/- each on those 8 
persons. He found that the disputed land 
fell to the village of the Te party, but 
it was unlawfully occupied by the petitioner- 
party and passed his order accordingly after 
setting aside the order of the Sub-Divisional 
Officer, Mokokchung, passed on 17-5-1972. 
This order has been challenged by the pre- 
sent application. 


4, Shri R. B. Singh, learned coun- 

sel appearing for the petitioner. first sub- 
mits that Shri S. B. Chettri, Additional De- 
uty Commissioner, in his impcgned order 
fas gone behind the decree by hearing an 
appeal against the order dated 17-5-1972 
passed in an execution case by the Sub-Divi- 
sional Officer. It is admitted by both the 
parties that the correct decree in the long 
standing dispute with regard to the land in 
uestion was the decree made by Mr, W. 
ndas in 1907, and that this decree should 
be respected. It has also been found by 
all the officers concerned, namely, Shri N. 
I. Jamir, Additional Deputy Commissioner 


= 


Meso Jamir v. Okotso Village (B. Islam J, 


A. 1. R. 


in his order dated 26-3-1965, Shri S. Lima 
Aier, Sub-Divisional Officer (Civil) in his 
order dated 17-5-1972 and Shri S. B. Chet- 
tri, Additional Deputy Commissioner in his 
impugned order, that the decree passed by 
Mr. W. Dundas was the correct dee and 
accepted by both the contending parties. 
The subsequent disputes, therefore, before 
the Additional Deputy Commissioner in 
1965, the Sub-Divisional Officer (Civil) in 
1972 and the Additional Deputy Commis- 
sioner in 1978 were all sy way of execution 
or implementation of the decree made by W. 
Dundas. It is also the contention of the 
petitioner that the case before the Sub-Divi- 
sional Officer was by way of execution ot 
the decree passed by V7. Dundas. When 
this is the accepted posi-ion, an order passed 
m an execution case by the Sub-Divisional 
Officer is appealable to the Deputy Commis- 
sioner under Rule 34 o: the Rules, and the 
appeal may be disposed of by the Additional 
eputy Commissioner. It is not the, con- 
tention of learned counsel that the appeal be- 
fore the Additional Deptty Commissioner was 
Incompetent, but his ccntention ts that the 
Additional Deputy Commissioner went behind 
the decree. Learned counsel is not correct 
in his submission, for in fact the learned 
Additional Deputy Commissioner has very 
categorically stated in Lis order as follows: 


“There cannot be any appeal against the 
order passed by Mr, W. Dundas, SDO, Mo- 
kokchung in Case No. 212 of 1907 at this stage 
as it is barred by limitation and the maiter 
or matters atad; settled by Mr. W. Dun- 
das in the said case cannot be re-opened at 
this stage The present appeal] is 
only against the demarzation made by SDO 
(C), A on 17-5-1972 against which 
an appeal was filed by the present appellants 
m time as prescribed wnder Rule 34 of the 
Rules for thé Administration of Justice and 
Police in the Naga Häls District,” 


The contention f learned counsel, 
therefore, that Shri Chettri, the Additional 
Deputy Commissioner, went behind the 
decree has no substance. 


= = b a è y © © 4 4 


5. The 2nd submission of learned 
counsel is that the Additional Deputy Com- 
missioner had no power to take additional 
evidence without sufficient and specific 
gond, Counsel has *urther submitted that 

hri Chettri has not censidered the evidence 
already on record and that he tried the case 
de novo. 


6, Under Order 41 Rule 27, Code of 
Civil Procedure, the appellate Court hag 
power to take additional evidence. The 
Civil Procedure Code does not apply to 
Nagaland. But under Rule 35 of the Rules,: 
the Court of the Deptty Commissioner and 
his Assistant, as well as the High Court, 
“shall be guided by “he spirit, but not 
bound by the letter of the Code of Civil 
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Procedure”. An appellate Court in Naga- 
land, therefore, has power to take additonal 
evidence, if the justice of a case demends, 
either suo motu or at the instance of a 
party or parties. In the instant case addi- 
tional evidence was adduced by both the 
parties and was accepted by the Court. No 
illegality has been committed by the lea ned 
Additional Deputy Commissioner in this re- 
gard. 

It is not correct to say that the leamed 
Additional Deputy Commissioner has not 
considered the evidence already on record- 
As it will presently appear, he had zon- 
sidered the evidence, particularly the docu- 
mentary evidence including the sketch map, 
that was on record. The second submission 
of learned counsel also has no substance. 


7. The next submission of leamed 
counsel is that “the spot verification of the 
learned Additional] Deputy Commissi=ner 
cannot be substituted for evidence on reccrd” 
and that ‘his- order has been vitiated as no 
record of his inspection has’ been kept in 
the file’. 


Order 18 Rule 18 of the Code of Civil 
Procedure gives power to a court at any 
stage to inspect any property or thing con- 
cerning which any question may arise. In 
the instant case the learned Additional De- 
puty Commissioner made the spot verifca- 
tion on 28-4-1973 as the appellants behore 
him (the opposite parties herein) contended 
that the demarcation of the boundary by 
the Sub-Divisional Officer was wrong and 
not in terms of the decree of Mr. W. Dan- 
das. He made the spot verification with the 
representatives of both the parties, scme 
Dobhasis from Mokokchung and the 
Supervisor Kanungo. He carried with aim 
the records, the sketch map and the orcers 
passed by the Deputy Commissioner in 
Case No. 212 of 1907 when he made the spot 
verification. On the spot verification he 
found that the demarcation of the boundary 
by the Sub-Divisional Officer was wrang 
and not in consonance with the decree of 
Mr. Dundas. There is no provision in zhe 
Civil Procedure Code or in the Rules for 
making a memorandum of local inspection. 
If the officer or Court deems it ueo y he 
or it may take note of the actual facts found 


in the local inspection. In the instant case 


a memorandum of spot verification was aot 


deemed necessary as the Additional Depaty 
Commissioner took the necessary records 
with him and with their help and the helr: of 
the Supervisor Kanungo, he verified wne- 
ther the demarcation of the bown- 
dary by the  Sub-divisional Officer 
was correct, and he found it was rot. 
The submission of learned counsel that 
the learned Additional Deputy Commissio1:er 
substituted his verification for the eviderce 
on record, has no substance and a memoren- 
dum of the por verification also was ro 
necessary in the. present case. - es = % 
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8. The next submission of learned 
counse] is that the appeal before the Addi- 
tional Deputy Commissioner was barred by 
res judicata in view of the order passed by 
the Additional Deputy Commissioner Moko- 
kchung, on 26-3-1965 in this regard. The 
Additional Deputy Commissioner (Shri N, I. 
Jamir) mordy P an order directing de- 
marcation of the boundary in terms of the 
decree passed by Mr. W, Dundas and it ap- 
pears that the order was carried out by the 
Subdivisional officer, who made the demar- 
cation by his order dated 17-5-1973. The 
learned Additional Deputy Commissioner in 

s imptigned order examined whether the 
demarcation by the Sub-divisiona] Officer in 
terms of the direction of the earlier Addi- 
tional Deputy Commissioner was correct. The 
question of res judicata does not arise in the 
present case. 


9. The last submission of learned 
counsel is that the order of the Additional De- 
puty Commissioner imposing penalty of Rupees 
50/- each against 8 persons named in hi 
order is: illegal. Learned counsel is on a firmer 
ground on this point. The imposition of the 
penalty is for the alleged offence of viola- 
tions of prohibitory orders passed by Court. 
No notice was issued to the persons penalis- 
ed to show cause as to why the penalty 
should not be levied; nor were they charged 
with the offence. No procedure of law was 
followed by the learned Additional Deputy 
Commissioner. The order of penalty, there- 
fore, is not sustainable in law. His order 
levying the penalty of Rs. 50/- each against 
the 8 persons named in his order, totoall- 
Ing Rs. 400/-, is set aside, 


10. The application is partly allow- 
ed. I, however, make no order as to costs, 


Application partly allowed. 





AIR 1976 GAUHATI 21 
M. C, PATHAK, C. J. AND D. 
PATHAK, J. 
Deochand Sarda, Petitioner v. The Union 


of India and others, Opposite Parties. 
ge i Rule No. 276 of 1978 D/- 19-8- 


(A) Customs Act (1962), Section 129 
(1) — Deposit of demanded: duty pending 
appeal — Immediately after rejecting prayer 


to dispense with deposit, appeal dismissed 
for non-compliance with section — If and 
when valid. l j 

Though the duty or penalty demanded 


fs not deposited during the pendency of the 
appeal, the appeal has to be rejected; yet the 
appellate authority has a discretion “under 


JS/KS/D688/75/JRM 
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the proviso to dispense with such deposit. 
There is also no time limit laid down dis 
section for ing the deposit. As such it 
will follow that after Tjecting such a prayer 
for dispensation, appellant should be given 
some reasonable time by the appellate au- 
thority to make the deposit and on his 
failure the authority can dismiss the appeal. 

(Paras 10 and 12) 


Thus dismissa] of the appeal for non- 
compliance with the section immediately 
after rejection of such prayer for dispensa- 
tion is illegal. (Para 11) 


A. M. Mazumdar and S. A. Laskar, for 
Petitioner; M. S. Rahman, for Opposite Par- 
ties. ; i l 


PATHAK, C. J.— By this application 
under Article 226 of the Const‘tution of 
India the petitioner has challenged the order 
dated 25-7-1970 passed by the Appellate 
Collector of Customs and the er ed 
7-12-1972 passed by the Government of 
India in revision application under the Cus- 
toms Act, 1962. 


2. The petitioner is a Cloth Merch- 
ant having his business under the name and 
style of “M/s Sarda and Co.” situated at 
Silchar town. The Customs Preventive Offi- 
cers seized five pieces of cloth measuring 
93.05 metres under Case No, 17/CL/Imp/ 
Prey./Sil/69, dated 9-6-1969, vide T. R. S. 
` No. 25 of Book No. 489, dated 9-6-1969 and 
Inventory dated 9-6-1969. The petitioner 
challenged that seizure and also by a state- 
ment dated 9-6-1969 explained to the Cus- 
toms Preventive Officer the licit sources and 
the character of those goods. The petitioner 
was served by the Assistant Collector, Cus- 
toms, with a show-cause notice, being C, No. 
50/CL/Si/Cus/69/9299, dated 14/15-7-69 
on the charges mentioned in the show-cause 
memo and he was asked’ to show-cause 
against the charges mentioned therein. 


-O The petitioner showed cause by his peti- 
tion dated 24-7-1969. By adjudication order 
No. Div/Sil/1581/Cus/69, dated 10-10-1969 
the Assistant Collector, Customs rejected the 
explanation of the petitioner and con- 
fiscated the seized cloth in ques- 
tion under Section 111 (P)-of the Customs 
Amendment) Act, 1969 and made the con- 
iscation absolute in terms of Section 125 (1) 
of Customs Act, 1962 and also imposed a 
penalty of Rs. 1,000/- on the petitioner 
under Section 112 of the Customs Act, 1962 
and thereafter the petitioner preferred an 
appeal on 13-2-1972 against the. order of 
absolute confiscation and imposition of per 
sonal penalty passed by the Assistant Collec- 
tor of Customs and Centra] Excise, Silchar 
before the Appellate Collector of Customs, 


Calcutta. - l 
As it appears the case was fixed for 


hearing on 25-7-1970, The appellant-peti-: 


v. Union of India (Pathak C. J.) 


A. L R. 


tioner made a prayer before the Appellate 
authority for stay of realisation of the per- 
sonal penalty till the decision of the appeal. 
Thə Appellate Collector, however, rejected 
that prayer and at the same time rejected the 


.appeal itself for non-compliance with the 


provision of Section 129 (1) of the Customs 
Act, 1962. A revision application was fil- 
ed against this order before the Government 
of India and that application was also re- 
jected, Hence this writ petition against the 
aforesaid two impugned orders, 


3. We have heard the learned coun- 
sel of both the parties, 


4. The point that arises for con- 
sideration is whether an appeal under Sec- 
tion 128 read with Section 129 of the Cus- 
toms Act 1962 is at all entertainable without 
deposit of the penalty levied and if entertain- 
able whether the appeal may be heard with- 
out deposit of the penalty levied? 


D. Sections 128 and 129 of the Cus- 
toms Act, 1962 are quoted below:— 


_ “128. Appeals— (1) Any person ag- 
grieved by any decision or order passed 
under this Act may, within three months 
from the date of the communication to him 
of such decision or order,— 

(a} where the decision or order has been 
passed by a Collector of Customs, appeal to 
the Board; 


(b) where the decision or order has been 
passed by an officer of customs lower in 
rank than a-Collector of Customs, appeal to 
the Appellate Collector of Customs: 


Provided that the pple Authority 
may, wf it is satisfied that the appellant was 
prevented by sufficient cause from present- 
ing the appeal within the aforesaid period 
of three months, allow it to be presented 
within a further period of three months. 

(2) The Appellate Authority may, after 
givin an opportunity to the appellant to be 
ed, if he so desires, pa making such 
further inquiry as may bə necessary, pass 
such order as it thinks fit, confirming, modi- 
fying or annulling the decision or order ap- 
pealed against: 

Provided that an order enhancing any 
panay or fine in lieu of confiscation or con- 
iscating goods cf greater value shall not be 
passed 

(a) by an Appellate Collector of Cus- 

toms; l 
(b) by the Board unless the appellant 
has given a reasonable oppor- 
tunity of showing cause against the 
. proposed order: 

Provided further that where the Appel- 
late Authority is of opinion that any duty 
of customs has been short-levied, no order 
enhancing the duty shall be passed unless 
the appellant is given notice within the 
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time-limit specified in Section 28 to show 
cause against the proposed order’. 


“199, Deposit, pending appeal, of duty 
demanded or penalty levied.— (1) Where 
the decision or order appealed against re- 
lates to any duty demanded in respect of 
goods which are not ‘under the contrel of 
customs authorities or any penalty levied under 
this Act, any person desirous of appealing 
against such decision or order shall, per ding 
the appeal, deposit with the proper o-ficet 
the duty demanded or the penalty levied: | 


Provided that where in any pan na 
case the Appellate Authority is of op-mon 
that the deposit of duty demanded or panal- 
ty levied will cause undue hardship to the 
appellant, it may in its discretion disrense 
with such deposit, either unconditionally or 
subject to such conditions as it may ceem 
fit. 


(2) If upon any such appeal it is dscid- 
ed that the whole or any portion of such 
@xty or penalty was not leviable, the proper 
officer shal] return to the appellant ruch 
rae of duty or penalty as was not levi- 
a e” 


6. Tt appears that under Section 128 
any person aggrieved by any decision or 
order passed under the Act may, within three 
months from the date of the communicarton 
against such decision or order file an a 
to the Appellate Collector of Customs. Sec- 
tion 129 lays: down that when the appea- is 
against the decision or order relating to an 
duty demanded in respect of goods wii 
-are not under the control of customs autho- 
rities or any penalty levied under the Act, 
any person desirous of appealing against such 
decision: or order shall, pending the appeal, 
deposit with the proper officer the cuty 
demanded or the penalty levied. It has 
also been provided that where in any pati- 


cular case the Appellate Authority is of 
opinion that the sit of duty demamled 
or penalty levied will cause undue hard :hip 


to the appellant, it may in its discretion dis- 
pense with such deposit, either unconditon- 
ally or subject to such conditions as it may 
deem fit, 


7 The language of the proviso to` 
i Hirst 


Section 129 (1) is erent from the 
proviso to Scetion 30 (1) of the Assam Szles 
Tax Act 1947. Similarly the first provisc to 
Section 19 (1) of the Assam Finance (Sules 
Tax) Act, 1956 is also different from the 
proviso to Section 129 (1) of the Custcms 
Act, 1962. `. i 

8. The. first proviso to subsecãton 
(1) of Section 30 of the Assam Sales Tax Act, 
1947 reads as follows:— 

“Provided that no appeal shall be zn- 


tertained by the said authority unless he is 
satisfied that the amount of tax assessed or 
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the penalty levied, if not otherwise directed 
by him, has been paid,” 


Similarly the first proviso to sub-section 
ts) of Section 19 of the Assam Finance 
(Sales Tax) Act, 1956 reads as follews:— 


“Provided. that no appeal shall be en- 
tertained. by the said authority unless he is 
satisfied that the amount of tax assessed cr 
the penalty levied, if not otherwise directed 
by him, has been paid.” 


9. As quoted hereinabove, the lan- 
age of the proviso to Section 129 (1) of 
e Customs Act, 1962 is different fom the 
above provisions of the Assam Sales Tax Act 
and the Assam Finance (Sales Tax) Act. 
Under sub-section (1) of Section 129 the 
penalty levied has to be deposited pending 

o appeal. That shows that the appeal is 
entertainable but aag the pendency o£ 
the appeal the penalty levied must be paid 
unless the appellate authority in its discere- 
tion dispensez with such deposit wncondi- 
tionally or subject to such conditions as it 
may deem fit considering the fact that the 
deposit of the penalty levied will cause undue 
hardship fo the appellant. So the next ques- 
tion that arises is when the appeal is. filed 
and the appeal is pending, at what point of 
time the appellant is to pay or deposit the 
penalty in question, 


10. In the instant case we: find from 


the impugned order of the Appellate. Collec- 


tor of Customs that the appeal was taken 
up on 25th July 1970 and on that date the 
Appellate Collector found that there was. no 
ifiable reason for dispensing with the. de- 
sit of the penalty levied and having so ' 
ound the Appellate Collector immediatel 
rejected the appeal for non-compliance with 
the provision of Section 129 (1). There. is 
nothing in express ferm as to what should 
be done if the penalty levied is not deposit- 
ed during the pendency of the appeal, But 
ae pausa agree a tage of ae pe 
section it may. legally be interpreted that 
it the penalty is not deposited during the 
‘ped | cf the appeal, the appeal cannot 
heard, or in. other words, the appeal will 
be ultimately rejected for non-depositing the 
penalty levied. 

But there is a provisiom for ezercising 
the discretion by the Appellate Authority 
and when the appellant prays to the Appel- © 
late Authority for exercising that discretion 
for nsing with the deposit of duty de- 
manded or penalty levied it may reasonably 
be said that after rejection of that prayer 
made under the proviso to sub-section (1) 
of Section 129, the appellant should. be: given: 
some reasonable time to deposit the duty 
demanded or the penalty levied and if he 
fails to do that then the appellate Authority 
will have the jurisdiction tø dismiss the ap- 
peal for non-compliance with the provision 
of sub-section (1) of Section 129. 

In our considered opinion the Appellate: 
Authority may not have jurisdiction to: ine 
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mediately dismiss the appeal after rejecting 
the prayer of the ap ellant for dispensing 
with the deposit of the duty demanded or 
penalty levied without giving him reasonable 
time to comply with the requirements of 
sub-section (1) of Section 129, after the ap- 
pellant is informed about the order of re- 
jection of his prayer made under the proviso 
to sub-section (1) of Section 129. In that 
view we hold that impugned order rejecting 
the appeal immediately after rejecting the 
prayer made by the appellant for dispensing 
with the deposit of penalty levied under sub- 
section (1) of Section 129, is not sustainable 
in law and as such the order is liable 
to be quashed. 


l1. In the revisional order the Re- 
visional Authority has observed that the Ap- 
pellate authority is fully competent to re- 
ject} ithe appeal for non-compliance with 
the provisions of sub-section (1) of Section 
129 of the Customs Act, 1962, Then it has 
'observed that it would serve no purpose to 
keep the appeal pending indefinitely. 


12. It is correct that the Appellate 
Authority is competent to reject the appeal 
for non-compliance with Section 129 (1) of 
the Customs Act, 1962, but the language 
of sub-section (1) of Section 129 does not 
fix any limit within what time the deposit 
is to be made. It ga says that pending 
the appeal the du emanded and the 
penalty levied shall be paid. That being 
the position after the prayer made under 
the proviso to sub-section (1) of Section 129 
is rejected, the appellant should be asked to 
comply with the requirements of sub-s. (1) 
of S, 129, within a reasonable time as may 
be fixed by the Appellate Authority and 
if he fails to do that then the Appellate Au- 
thority will have the jurisdiction to reject 
the appeal for non-compliance with the pro- 
vision of sub-section (1) of Section 129 of 
the Customs Act, 1962. 


18. In the result we hold that the 
Appellate Authority committed an error of 
law on the face of it in rejecting the appeal 
immediately after rejecting the prayer made 
under the proviso to sub-section (1) of Sec- 
tion 129 of the Customs Act, 1962. The im- 
pugned orders of the Appellate Authority 
and of the Revisional Authority are therefore 
quashed. 

14, The appellant-petitioner is al- 
lowed one month’s tirne from to-day to de- 
posit the penalty levied with the proper offi- 
cer and if the deposit is made within the 
stipulated time, then the Appellate Authority 
shall restore the appeal to its file and dis- 
pose of the same in accordance with law. 


15. If the penalty levied is not de- 
posited with the proper officer within the 
time fixed herein, the present petition shall 
stand dismissed and the Rule shall stand dis- 
charged and the impugned orders of the Ap- 
pellate Authority and the Revisional Autho- 
rity also will stand. 


Praneswar Das v. Abharsharam 


A. I. R. 


16. The petition is allowed condi- 
tionally and the Rule is made absolute con- 
ditionally on the above terms. We, how- - 
ever, make no order as to costs. 


17. Records shal be sent down im- 
mediately, 
D. PATHAK, J.:— I agree. 
Petition allowed, 
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Praneswar Das and others, Appellants v. 
Abharsharam Boj and others, Respondents. 


First Appeal No. 98 of 1971, D/- 11-6- 
1975. cal 


(A) T. P. Act (1882), Sections 41, 53 — 
Benami Transaction —- Onus of proof — 
ares of — Motive — Proof of — Neces- 
sity. 


Normal law is thet when a person is 
the ostensible owner of property he is pre- 
sumed to be its real ovner. If a person alb- 
leges that the ostensible owner is not the 
real owner, the burden is upon him to prove 
that the ostensible owner is not the real 
owner, He is to prove it by cogent evidence 
beyond reasonable doubt that he js the real 
owner. It is not sufficient to create a mere 
doubt in the mind of the Court that the 
ostensible owner may not be the real owner, 
or that the ostensible owner is real owner is 
doubtful. (Para 11) 


Motive is one of he ingredients of a 
benami. transaction and when the plaintiff 
alleges a motive he has to prove it. If he 
fails to prove the alleged motive of the 
benami transaction, his failure wil] detract 
from the credibility of his case. 

(Para 13) 


The source of the consideration money 
is not the conclusive -est to determine ihe 
question of a benami -ransaction, It is to 
be considered along wath other surroundin 
circumstances. (Para 17 


(B) Limitation Aci (1908), Article 120 

— Suit for declaratiior that the sale deed 

In suit was a benami purchase and that the 

plaintiff was a real qwner — Article 129 
which was residuary a-ticle applied. 

(Para 23) 


(C) Court-fees Act (1870), Section 7 
(iv) (b) and (c) — Plaintiffs suit for declara- 
tion that the sale deed in suit was benami 


and that he was the -eal owner — Reliefs 
also for confirmation and recovery of pos- 
session of property — Held that it was a 


declaratory suit with consequentia] reliefs 
"(From Judgment D/- 19-11-1970 and de- 
cree D/- 11-12-1970 passed by Asst. Dist. 
T- L. A. D, Gauhati in T. S, No. 1 of 1965). 


GS/IS/C444/75/HGP : 
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and was covered by Section 7 (iv) (c) and 
not by Section 7 (iv) (b). . (Paras 27, 28) 


Cases Referred: Chronological Paras 


AIR 1963 SC 1864 = (1965) 1 SCR 86- 12 

AIR 1949 FC 88 = (1949) 1 Mad LJ 
56 3 

AIR 1926 PC 77 = 24 All LJ 758 12 

AIR 1921 PC 69 = 25 Cal WN 409 12 


A. M. Majumdar and S, R. Bhattechar- 
jee, for Appellants; S. R. Khaund and J. N. 
Sarma, for Respondents. 


JUDGMENT:— The plaintiff filed the 
suit, out of which the present appeal erises, 
in the Court of the Assistant District “udge 
No. 1 at Gauhati, for a declaration thet the 

urchase of the land described in the sche- 
ule ‘A’ to the plaint by the registered deed 
dated 3-19-1927 in the name of Dukturam 
was a benami purchase by, on behali of, 
and for the plaintiff; fòr a declaration that 
the sale of the lands described in schedule 
‘C to the plaint to defendant No. 4. by Ran- 
gila by a registered deed dated 1-12-1959 
was fraudulent and null and void; fer a 
declaration that the decree granting Letters 
of Administration in favour of deferdants 
Nos. 1 to 3 by the Additional District Judge, 
Gauhati in T. S. (Probate) No. 10 of 1962 
in respect of the ‘B’ schedule land was not 
binding on the plaintiff; and for con-irma- 
tion of his possession in respect of tte B 
schedule land and for recovery of poss2ssion 


of the ‘C schedule land, The land describ- 
ed in schedule ‘A’ measures 54B-_K-14 
Lechas comprising the land measuring 
43B-4K-11 Lechas described in Schedule 


B’ ond 10 B. 2K. 19 Lechas described in 
schedule ‘C to the plaint. 

2, The plaintiffs case may be : tated 
as follows :— 


Domram and Kaluram were two breathers 
being the son of one late Dhaniram, Karam 
died leaving two sons, Dukhuram and Laghanu 
Laghanu died leaving Baliram (defendart No. 
5) and Dharjya Ram (defendant No. 6). Duk- 
huram died leaving his widow, Rangila only. 
Rangila died in 1960. The plaintiff is the 
son of Domram. The plaintiff alleges that 
he entered into an agreement for the pur- 
chase of the ‘A’ schedule land from late 
Anandiram Das for a consideration of Rapees 
1800/-. The agreement was effected by a 
registered deed dated 28-12-1927, Amn ear- 
nest money of Rs. 200/- was paid on the 
date of the agreement. ‘The stipulation was 
that the balance of Rs. 1100/- of the con- 
sideration money would be paid within a 
month when the sale deed would be execut- 
ed. Accordingly the plaintiff paid the 
balance sum of Rs. 1100/.. on 8-12-1927 and 
purchased the land from Anandiram and took 
delivery of possession thereof. -As the plain- 
tiff was in Government service and as his 
two nephews, defendants Nos. 5 and 6, were 
jointly living with him he got the sale deed 
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executed in the name of his cousin, Dukhu- 
ram, who was living separately from him. 
The plaintiff alleges that although the sale 
deed was executed in the name of Dukhurain 
the consideration money was paid by him; 
he himself took delivery af possession of the 
land and was in possession thereof; he paid 
the land revenue and exercised all his rights 
in respect of the land continuously since the 
date of purchase. After the death of Dukhu- 
ram there was some litigation in respect of 
the suit land, but it was he who was taking 
all steps in those litigations in the name of 
Rangila. He possessed the land through 
tenants and adhiars and realised rents in 
respect thereof. Dukhuram was keeping a 
shop at Shillong where he died about 80 
eg ago. After the death -of Dukhuram 

e maintained Rangila at his house till about 
years ago when she picked up a quarrel 
with his wife and left Shillong for her 
brother’s home. Defendant No. 8, Chiroram 
Boj, was her brother. Defendant No. 2 is 
Chiroram’s son. Defendant No, 1 is the son 
of Rangila’s sister. After a few months of 
her stay with defendant No. 8, Rangila fell 
ill, Taking advantage of that position de- 
fendants Nos. 1 to 8 got a registered sale 
deed dated 1-12-1957 executed by Rangila 
in the name of defendant No, 4, Harmohan 
Bora, and got the money misappropriat- 
ed. The plaintiff had no knowledge of the 
sale till April, 1961 when he learnt it from 
the tenants when he went to collect the 


- rents. On 27-5-1960 Rangila executed a 


will in respect of the B’ schedule land in 
favour of defendants Nos. 1 to 3, The plain- 
tiff alleges that the will was collusive and 
involuntary. A few months after the execu- 
tion of the will, namely, 15-6-1960, Rangila 
died. The plaintiff alleges that the purchase 
of the ‘© schedule land by the defendant 
No, 4 was collusive and the sale is void, It 
is also alleged that defendants Nas. 1 to 8 
got Letters of Administration vide the de- 
cree of the Additional District Judge in T. 
Suit 10/60 in respect of the B? schedule 
land. The plaintiff further alleges that 
when the defendant No. 4 appeared and 
filed his written statement he came to know 
that defendant No. 4 had sold the ‘C’ sche- 
dule land in turn to the Gauhati Develop- 
ment Authority, which originally was not 
made a party to the suit but later on joined 
as defendant No. 4 (a). 


3. Defendants Nos. 1 to 3 have filed 
a joint written statement. They have inter 
alia pleaded that the suit was barred by 
limitation, it was bad for multifariousness; 
and that the suit was inadequately valued 
and adequate Court-fee had not been paid. 
Their factual plea is, that late Dukhuram 
was not in any way related to- the plaintiff; 
Dukhuram, during his lifetime was keeping 
a shop at Shillong and was a man of sub- 
stance. They allege that in 1927 Dukhuram 
urchased the land with his own money from 
ate Anandiram by the registered’ sale deed 
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in question, got his name mutated and was 
in possession thereof. They deny that the 
plaintiff paid the consideration money. They 
admit that the plaintiff was known to Dukhu- 
ram, who- requested the former to help him 
in the purchase of the land, Dukhuram paid 
the earnest money of Rs, 200/- to the piain- 
tiff to have the agreement for sale in the 
` name of Dukhuram, but the plaintiff fraudu- 
lently got it executed. in his own name, but 
later on when the fact was discovered the 
sale deed was executed in the name of 
- Dukbhuram. They claim that Dukhuram was 
the absolute owner of the suit land. They 
admit that Dukhuram died without any issue 
leaving his widow, Rangila as his scle heiress. 
After the death of her husband Rangila left 
Shillong and was living separately with her 
brother, defendant No. 3. It is abo alleged 
by them that defendant No. 1, Abharsharam, 
was living with Dukhuram and Rangila at 
Shillong since his childhood and after the 
death of Dukburam he left Shillong and he 
and Rangila used to stay at the residence of 
defendant No. 8, They deny that the plein- 
tiff had to do anything with the suit land. 
They aver that during his lifetime Dukhu- 
ram managed the land and after his death it 
was managed by Rangila with the help of 
defendant No. Í. Rangila being -in need of 
money sold the ‘C’ schedule land to defen- 
dant No. 4 by a registered deed dated 1-12- 
1959 for Rs. 6,500/- and put defendant No. 4 
in possession thereof. Defendant No, 4 
in turn, sold it to defendant No. 4 (a) who 
was put in possession thereof. further 
aver that Rangila, out of natural love and 
affection and of her own free wil] executed 
the wil] ueathing the ‘B’ schedule Jand 
to them. ey, in due course, duly applied 
for Letters of Administration in respect o 
the will. The suit was contested by the 
plaintiff but the Additional District Judge 
granted the Letters of Administration vide 
T. 9. No. 10/62 on contest, On the strength 
of the Letters of Administration they got 
their names mutated in place of Rangila in 
respect of the land. They further plead that 
Rangila instituted Title Suit No, 1160/34 in 
the Court of the Sadar Munsiff, Gauhati, in 
-respect of 27 Bighas 17 Lechas which is 
half of the suit land against one Bimala 
Dasya and others and got a decree in her 
favour and got possession of the land. The 
plaintiff knew about the suit but ke did not 
set up any claim to the suit! land. Thereafter 
also the plaintiff and one Sukuram filed 
mutation case No. 227 of 1933-34 claiming 
the suit land by right of inheritance from 
Dukhuram, but their case was rejected 
the Assistant Settlement Officer by his order 
dated 2-1-1984 in which it was held that 
Rangila was the sole heir of Dukburam and 
that she had been in possession of the land. 
The plaintiff did not prefer any a 
against that order, nor did he institute any 
civil suit. ` 
P 4, Defendant Ne. 4, Harmohan Bora, 
has filed a separate written statement. His 
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material plea is that he was a bona fide pur- 
chaser of the ‘C schedude land for valuable 


consideration and was protected under Sec- 


tion 41 of the T. P. Act. He pleads that the 


d was in possession of some tenants who 
surrendered their possession by r 
deed of relinquishment dated 1-12-1959 in 
his favour on payment of Rs. 1000/, He 
further pleads that the plaintiff consented to 
the mutation of his name in respect of the 
‘© schedule land on 146-1962 before the 
Settlement Officer, creak He has also 
stated that by a regist sale deed dated 
Ta he has sold tke land to defendant 

O. a). 


5. Defendant Nc. 4 (a) 
Development Authority, has filed a separate 
written statement. They deny the plaintiffs 
allegations. Their case is that they pur- 
chased the land of schedule ‘C from defen- 
dant No. 4 by registered sale -deed dated 
17-1-1962 for Rs. 58,343/- and got posses- 
sion thereof. This purehase was necessary 
to implement the “Mid-lle Income Group 
Housing Scheme” of the Government of 
Assam. They plead thaz they are bona fide 
purchasers for valuable consideration and are 
protected under Section 41 of the Transfer 
of Property Act. They have also pleaded 
that the plaintiffs suit is barred under Sec 
tion 60 of the Town and Country Planning 
Act, 1959. l ; 

6. On the ‘basis of the pleadings the 
following issues have been framed by the 

ial Court: ' 

“I. Whether the su is maintainable in 
this formP 


2. Whether the sui: is barred by limi- 


f. tation? 


3. Whether the suiz is bad for non- 
joinder of the Gauhati Development Autho- 
rity, which purchased ths interest of the de- 


egistered . 


the Gauhati 


i 


fendant No. 4 by a registered sale deed be- 


fore the institution of tke. suit? 
4. Whether the suit is bad for mis- 
joinder of causes of acion? ae 
5. Whether the different reliefs claimed 
in the suit can be com together in one 
suit and whether one suit is competent to 
cover all these reliefs? 


6. Whether the suit is properly valued 


_and the plaint is adequately stamped? 


7. Whether the purchase dated 38-12- 
1987 of the “A” schedule land by late Dukhu- 
ram was a banemi one for and on behalf 
of the plaintifp 

8. Whether the sale dated 1-12-1959 by 
late Rangila Dasya in favour of the defen- 
sabi No. 4 is a collus:ve and 
one 


9. Whether the prodate granted by the 
Addl. District Judge, L A. D Gauhati in 
T. §. No. 10/62 is binding on the plaintiffp 

10, Whether the plaintiff is estopped b 
his acts and conduct to institute this suit? Á 


fraudulent 
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ties entitled? 
Additional issues:— 

1. Whether the defendant No. 4 (a is 
a bona fide transferee for value, without any 
notice of the claim of the plaintiff and pro- 
tected under Section 41 of the Transfer of 
Property Act? 


11. To what reliefs, if any, are the -par- 


2. Whether the suit against the daften- 


dant No, 4 (a) is maintainable under Sec- 
tion 60 of the Assam Town and Country 
Planning Act, 1959 (Assam Act 11 of 1™60)? 


8. Whether the plaintiff bas acqzaired 
title in respect of the suit land by righ of 
adverse possession as claimed by him’? 


T. After triaj the learned trial Court 
has held that the plaintif “has comp=tely 
failed to prove his alleged case that the pur- 
chase dated 3-12-1927 of the ‘A’ schedula 
land by late Dukhwam was a benami one 
for and on behalf of the plaintiff’. I has 
also -held that the sale deed executed by 
Rangila in favour of defendant No. 4 was 
‘genuine and that defendants Nos, 4 and 
4 (a) were protected under Section 41 œ the 
Transfer of Property Act. It dismissec. the 
= suit. Hence this appeal by the plainti£. 
l 8. The only submission made t=fore 
me by Shri A. M. Majumdar, learned =oun- 
sel for the appellants, is that the findirg of 
the learned Court below that the pleintitf 
has failed to prove his case that. the pur- 
chase of land in’ the name of ram 
under sale deed Ext. 2 was not a benami 
transaction, is erroneous. He has exp-essly 
pven up any challenge to the findings œŒ the 
earned Court: below that the sale in f:vour 
of defendant No. 4 by Rangila was geauine 
and that defendants Nos. 4 and 4 (a) were 
protected under Section 41 of the Transfer 
of Property Act. 


9, In reply Sri J, N. Sarma, learned 
counsel for defendants 1, 2, 3 submit that the 
finding of the learned Trial Judge om the 
point of benami is a correct one. In addition 
he has raised two other points; (i) that the 
plaintiffs suit was b; by limitation and 
(ti) that appellants did not pay adequate 
court fee in the suit, as well as in the appeal. 

10. Before we consider the aleged 
benami purchase let us examine the rebvant 
law on the point. 


11. The normal law is when a gerson 
is the ostensible owner of property he i: pre- 
sumed to be its real owner. When lænd is 
purchased by a registered deed in the name 
of a person the presumption tis that he :s the 
real owner of the as well as ostersible. 
if a person alleges that the ostensible cwner 
is not the real owner, the burden is upon 
him to prove that the ostensible ow:er is 
not the real owner, Whena plaintiff brings 
a suit on the allegation that thougt the 
suit land stands in the name of the cefen- 
dant and was purchased in his name © was 
a benami purchase and the real owner is 
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the plaintiff, the burden is upon him (plain- 
tiff} to prove it. He is to prove it by cogent 
evidence beyond reasonable doubt that he 
is the real owner. It is not sufficient for 
the plaintif to create a mere doubt in the 
mind of the Court that the ostensible owner 
may not be the real owner, or that the osten- 
sible owner is real owner is doubtful, 

12. The Privy Council in AIR 1926 
P. C. 77 have held:— 


“In all benamidar transactions the very 
object of the ies is secrecy; but still the 
person who alleges that property conveyed 
on another belongs to himself must prove 
1 aaa and prove it beyond reasonable 

oubt”, 


In another decision reported in AIR 1921 
PC 69 the Privy Council has held: 


“The burden of proof lies on the party 
assailing a transaction as benami, althoug 
the circumstances may be suspicious. In such 
cases it is essentia] to take care that the de- 
cision of the Court rests not upon suspicion, 
but upon legal grounds, established by legal 
testimony”, 

Their Lordships of the Federa] Court in 
the case of Ganga Ayyar v. Subramania 
Sastrigal reported in AIR 1949 FC 88 have 
laid down the law in still clearer terms thus: 


“The onus of establishing that a transac- 
tion is benami is on the person asserting be- 
nami nature of the transaction and it must 
be strictly made out. The decision of the 
Court cannot rest on mere suspicion but must 
rest on legal grounds and legal testimony, 
lm the absence of evidence the apparent title 
must prevail, 

In a case where # is asserted that an 
assignment in the name of one person is in 
reality for the benefit of another, the real 
test is the source whence the consideration 
came and when it is not possible to obtain 
evidence which conclusively establishes or 
rebuts the allegaton, the case must be dealt 
with on reasonable probabilities and legal 
rar ga arising from proved or admitted 
acts. 

Their Lordships of the Supreme Court 
laid down the law in AIR 1965 SC 1364 with 
regard to the test by which a transaction can 
be determined whether it was a benami one. 
Their Lordships have observed: 


core We start with the position that 
the Court will presume an ostensible title to 
be the real title unless, a plaintiff who seeks 
to assert the contrary pleads and proves 
that the astensible owner is not. the 
owner. In other words, the onus is on the 
person who alleges a transaction to be be- 
nami to make it out. Of course, the source 
af the funds from which the purchase is 
made coupled with the manner of its en- 
joyment would be a very material factor for 
establishing the case of benami but the mere 
proof of the source of the purchase money 
finally establish the benamé 
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Their Lordships then quoted with approval 
Mayne’s observation in the Hindu Law on 
‘the point: 

“While the source from which the 
money came is undoubtedly a valuable test, 
it cannot-be considered to be the sole or con- 
clusive criterion. For, the question whether 
a particular transaction is. benami or not, is 
one of intention and there may be other cir- 
cumstances to negative the prima facie in- 
ference from the fact that the purchase 
money was supplied by or belonged to an- 
other, The position of the parties, the rela- 
tion to one another, the motives waich could 
govern their actions and their subsequent 
conduct may well rebut the presumption.” 


Their Lordships further observed: 


“Even where the benami is established, 
effect will not be given to the real title if 
the result of doing so would be to violate 
_ the provisions. of the statute or tc work a 

fraud upon innocent persons”. 

13. In the light of the above prin- 
ciples of law on the question, let us now 
examine the present case. Motive is one of 
the ingredients of a benami transaction and 
when the plaintiff alleges a motive he has 
to prove it. If he fails to prove the alleged 
motive of the benami transaction, his failure 
will detract from the credibility of his case, 
In the instant case the plaintiff alleged that 
he purchased the suit land in the name of 
Dukhuram for two reasons: first that he 
was in Government service and it was not 
possible for him to buy the land in his own 
name; and second, that his nephews, Baliram 
and Dharjya, (defendants 5 and 6 respectively) 
were living jointly with him, He did not 

urchase the land in his own name lest de- 
endants 5 and 6 claimed shares in it. 


14. To prove that he was in Gov- 
ernment service, the plaintiffs is the only 
evidence. He has also relied on his own 
description, occupation——service in the agree- 
ment for sale, Ext. 1. The agreement stands in 
the name of the plaintiff. He has not ex- 

lained as to why Ext. 1 was-executed in 
his name although allegedly he was in Gov- 
ernment service and living jointly with de- 
fendants Nos. 5 and 6. Even he himself has 
not stated the nature of his service under 
the Government. On the other kand, his 
own witness Udit (P. W. 1) has stated that 
he knew the plaintiff from his childhood and 
that the plaintiff used to work as a Mohoril 
(Pleader’s clerk) in the Court. Eis allega- 
tion that he was in Government service has 
been seriously challenged by the defendants. 
The plaintiff has adduced no dependable evi- 
dence. It must, therefore, be held that the 

laintiff has failed to establish that 
be was in Government service at the time 
of the transaction. 

15. It is an admitted fact that ori- 
ginally the plaintiff lived in village Kheheri- 
para. Presumably he was living there with 
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his two cousins, defendants 5 and 6. 
In the plaint the address of de- 
fendants 5 and 6 is Kharipara, Mouza 
Barbangsar, District Kamrup, while 
the plaintiffs address has been given as. 
North Gauhati Town, Mouza Sila Sundari 
Ghopa, in the district of Kamrup. īn his 
evidence the plaintiff has stated that in 1920 
or 1921 he shifted to North Gauhati from 
his original village Khehenipara and since 
then he has been living there. He has not 
deposed that defendants Nos.-5 and 6 also 
shifted to North Gauhati with him. There 
is, therefore, no evidence to prove his allega- 
tion that at the time of the transaction, which 
took place in 1927, he was living jointly with 
defendants Nos. 5 and 6, On the contrary 
the evidence shows that he was living se- 
parately from his cousins. In the result it 
must be held that the plaintiff has failed 
to establish the second motive also of the 
alleged benami purchase. 


16. The next consideration is the 
source of the consideration money. The 
plaintiff in his evidence has stated that he 
paid the consideration, which was his money. 
His evidence is that there was an agreement 
for the purchase (Ext, 1) executed on 28-11- 
1927 on which date he paid an earnest money 
of Rs, 200/- and on the date of purchase, 
namely, 3-12-1927 he paid the balance 
amount of Rs. 1100/-. P. W. 1, Udit in his 
evidence has supported him on this point. 
On the other hand the evidence of defen- 
dant No. 1 who was with Dukhu at Shillong 
at the relevant time is that the plaintiff took 
the money from Dukhu.. I do not have any 
reason to disbelieve P, W. 1. So it must 
be held that the actual payment of the con- 
sideration of the purchase. was made by the 
pants although there is no credible evi- 

ence on the source of the money. The pre- 
sumption is that it was the plaintiffs own 
money. 


17, The source of the consideration 
money is- not the conclusive test to determine 
e question of a benami transaction. It is 
to be considered along with other surrounding 
circumstances, l 


18, Let us now examine the 
other surrounding circumstances in the case. 
Let us first find on possession, 


(i) Possession 


The plaintiff has examined P. Ws. 2, 8 
and 4 to prove his possession of the suit 
land, and proved some documents, 


_ Exhibits 3 (1) to 3 (16) 


P. W. 2, Kiringa Mikir, deposes that 
he possessed 24 Piia out of the suit land 
as a tenant under the plaintiff. The land in 
question is agricultural land. His evidence 
is that he used to pay cash rent of Rs, 2/- 
per bigha for 5 bighas and for the remaining 
area he to pay rent in kind at the rate 
of & puras of paddy per bigha. He is aged 
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about 35 years. His evidence is that se@le- 
ment was taken by his father from the plsin- 
tff. To prove the tenancy he has prwed 
some rent receipts marked as Exts. 3 (1. to 
3 (16). I have examined Exts. 8 (1) to3 re 
in original. It appears that Exts, 3 (1 
and 3 (2) are for the rents for the same year 
1964. Each of them is for 20 maunds of 
paddy and Rs. 10/-. Ext. 3 (2) is dated 3-1- 
1965 and Ext. 8 (1) is dated 6-1-1966. The 
plaintiffs evidence is that P, W. 2 possessed 
25 bighas of land, The plaintiff deposes that 
the origina] agreement was with the faher 
of P. W. 2 in the year 1927-28. He says 
that he used to give him 20 maunds of 
paddy per year. The rent receipts, Exts, € (1) 
to$ (7) and 3(11)to 8(16) appear to Fave 


been written on pieces of white paper of 


same sizes and same quality. They also appear 
to have been written with the same pen an 
ink. Ext. 3 (8) also appears to have keen 
written on a piece of popar of same size and 
of same quality as of Exts. 3 (1) to 8 (7) 
but with pencil. Exts. 8 (8) and 8 (10) ap- 
pear to have been written on pieces of peper 
of the same quality as the paper of other re- 
ceipts of the 8 series, though of diffe-ent 
seizes but with the same pen. and with the 
same ink. Furthermore there are scme c:ear 
over-writings. In Ext. 3 od” originally the 
year of rent was mentioned as ‘1869’, which 
was a Bengali year, but ‘0’ has been over- 
written on ‘%’ and made it ‘1962, 
Similarly ‘9° hasbeen over-written on ‘3’ 
in Ext. 8 (5) and the year ‘1861’ has teen 
nade ‘1961’; similarly in Ext. 3 (7) “1856” has 
been altered to ‘1956’; in Ext. 8 (8) ‘1350’ 
has been altered to ‘1950’; in Ext. 3 (9) 
‘1347 has been altered to ‘1949’, in Ex. 3 
(10) ‘1840’ has been altered to ‘1940’; arid 
in Ext. 3 (12) ‘1884’ has been altered to 
1984. Exts. 3 (1) to 3 (16) are suspicous 
documents and appear to have been fabr-cat- 
ed for the purpose of the suit. No relicnce 
can be put on them, The plaintiff's -ase 
that 24 Bighas of the suit land was posse=sed 
by him through his tenant P. W. 2 ha: to 
be rejected. 


Exhibits 5 (1) to 5 (11). 


P. W. 8 is Tithiram Mikir. He deposes 
that he occupied 4 bighas of the dispated 
land under the plaintiff on condition of pay- 
ing 9 maunds of paddy per aieia as rent. 
He deposes that he used to pay the aforesaid 
rents and obtained rent receipts. These rent 
receipts have been proved as Exts. 5 (D) to 
5 (11). He deposes that arrangement -was 
not made with him. He is a very young nan 
of 20 years at the time of deposition. The 
earliest receipt granted relates to 1958. He 

ave his evidence in 1966, He was, tkere- 
fore, born about in 1946 and in 1958 he -was 
about 18 years old. He admits that his 
father Kania is alive. No explanation has 
been given by the 
has been examined in preference to his 
father, who presumably took the original 
arrangement. That apart, these Exts. E (1) 
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to 5 (L1) also appear to have been written 
on Be of papers of the same sizes and 
quality and with the same ink and pen, 
Exts. 5 (1) to 5 (11) executed in favour of 
P, W. 3, Tithiram, appear to have been 
written on pieces of paper of sizes and 
quality as of Exts. 8 series. Exts. 5 (1) to 
Ə (11) also appear to be suspicious and ap- 
pear to have been fabricated for the pur- 
pose of the suit. No reliance can be placed 
on them. The evidence of P, W. 3 that he 
possessed 4 bighas of the disputed land as 
tenant under the plaintiff cannot be accept- 


Exhibits 5 (12) to 5 (21). 


P. W. 4 is Rajen Mikir aged about 25 
years. He deposes that he occupied. 4 bighas 
of the suit land under the plaintiff on pay- 
ment of 4 maunds of paddy for the 4 bighas 
of land. He further deposes that the plain- 
tiff used to grant him rent receipts. These 
rent receipts have been proved as Exts. 5 (12) 
to 5 (21), Exts. 5 (12) to 5 (21) also appear 
to have been written on pieces of paper of 
similar sizes and quality, as Exts. 5 (1) to 5 (11) 
and Ext. 8 series, Exts, 5 (12) to 5 (21) 
also appear to have been written 
with the same pen and same ink as Exts. 5 
(1) to (11) and 8 series. No reliance can be 
o on these receipts, Exts. 5 (12) to 5 
21). P, W. 4 is aged about 25 years at the 
time of his deposition on 30-9-1966. So he 
was about 15 years in 1955 when the earliest 
receipt, Ext. 5 (15), for the year 1956 was 
issued. Amother suspicious thing is that the 
rent receipt Ext. 5 (16) for four maunds of 
paddy for the year 1964 is shown to have 
been issued on 6-1-1955, that is to say, 9 
years earlier than the year of rent. These 
receipts Exts., 5 (12) to 5 (21) are highly 
suspicious and unacceptable, 

_ In fact all the exhibits 3 series and 5 
senes appear to be of the same age and 


appear to have been manufactured at the 
same time for use in the suit. 


The plaintiffs case that he possessed 
the suit land through P. Ws. 2, 8 ind 4 has 
to be rejected. 

Exhibit 6 series. 

Exts. 6 (1) to 6 (11) have been filed b 
me Panui They purport, a be the e 

nue receipts in respect of the suit land 
and with these receipts the plaintiff intends 
to prove his possession of the land, Exts. G 
(1), 6 (5) to 6 (7) and 6 (11) do not bear 
the signature or seal of the Mauzadar. These 
ents appear ge ee They are 
e rest, namely, Exts. 6 (2), 
G (8), 6 (4), 6 (8), 6 (9) and 6 (10) ee ; 
been duly signed on behalf of the Mauzadar 
and also bear his seal, Exts. 6 (2), 6 (9) and 
6 (10) show payment of revenue by Dukhu- 
ram on behalf of Anandiram. Exts, 6 3) 
and 6 (8) show payment of revenue 
Dukhuram on behalf of himself, Ext. @ D 
shows payment of revenue by Dukhuram F 
money order. These receipts have come from 
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the custody of the plaintiff. The suggestion 
of the defendant was that these receipts 
were filed by Rangila in tha Title Suit be- 
fore the Munsii. but they were taken back 
from the Munsiif’s Court by the plaintiff, 
These receipts show that f were exhibit- 
ed before the Munsiff. They however do ‘not 
prove payment of revenue, by the plaintiff. 
So and in view of the fact that Exts. 6 (1), 
6 (5) to 6 (7) and 6 (11) have been held 
to be coliustve, the revenue receipts Ext. 6 
series do net prove plaintiffs possession of 
the suit land. So it must be held that plam- 
tiff has failed to prove his possession. 

(ii) Ext. 8 is the chitha of the disputed 
patta. This document shows the names of 
Praneswar and defendant No. 4—Harmohan 
Bora as the pattadars, The pame of the 
plaintiff appears to have been mutated by 
right of inheritance in place of Rangila, while 
the name of defendant No. 4 has been mutat- 
ed on the chita by right of purchase. 


(iii) Ext. 10 is a copy of the Jamabandi 
of the suit patta. This document shows the 
name of Rangila as the pattadar in place of 
Dukhuram. Before Dukhuram, the names of 
Anandi Koch and Bimala were shown as 
pattadars. The name of Dukhuram was 
. mutated in place of Anandiram by right ot 
urchase in respect of half the land. After 

his death Rangila’s name was mutated in his 
lace on 16-6-1934 while Dukhuram’s name 
ad been mutated en 3-8-1930, 


(iv) Ext. 12 is a patta of the suit land. 
This patta was admittedly issued jointly -to 
the plaintiff and defendant No. 4 on 3-8-65 
during the settlement operation while there 
was stillan appeal pending before the Settle- 
ment Officer against the order dated 9-7-64 of 
the Assistant Settlement Officer in respect of 
the order of settlement af the disputed land. 


19. 
on possession adduced by the defendants. 


Ext. A is the registered sale deed ex- 
ecuted by Rangila in favour of defendant 
No, 4, Harmohan, selling 10B-2K-6 Lechas 
of land out of the disputed patta on 1-12- 
1959. This document was signed by P. W. 2 
Kiringa Mikir, as one of the attesting wit- 
nesses. One of the recitals in Ext. A is 
that the land sold was in possession of 
Chandi Kachari and his cousin under sukani 
agreement under the vendor, Rangila. ` 


Ext. C. is.a registéred deed of relinquish- 
ment. Ext. C shows that Chandi Kachari, 
Bhupen Chandra Boro and Abhoyram 
Kachari were tenants in respect of 10B-2K- 


6 Lechas of the ‘C schedule land sold by. 
Rangila to defendant No. 4 under Ext. A. `> 


The tenants have relinquished their tenancy 
right in favour of the vendor Harmohan 
Bora. D. W. 4, Gobinda Ch. Talukdar, de- 
poses that Harmohan Bora sold the above 
mentioned land which-he had purchased 
under Ext, A to the Gauhati Development 
~ ‘Authority, defendant No, 4(a}. He says that 
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Let us now examine the evidence 


. pave possession to it. 
plaintiff raised 


A. L R. 
when Harmohan purchased the land from 


' Rangila, Chandi Kachari, Bhupen Chandra ` 


ra and Ahhoyram had been in possession 
of the land and they relinquished their pos- 


session by executing the deed. of relinquish- 
ment, Ext C. He says that this d vas 
veal over to them. He has proved the sig- 
natures of the executants on Ext, C. He 
further deposes that afer vacant possession 
was taken by Harmohan Bora he was put 
in possession and that ke continued to be in 
possession, He has proved the rent receipts 
Exts. 1, 1 (1), 1 (2) and 1 (8) executed by 
defendant No. 4 (a) tc him. Ext. 8, the 
chitha discloses the name of Chandi Kachari 
as a tenant in respect cf 3B-3K-9 Lechas of 
lend, of dag No. 24/19/759 and 3B. 7 Lechas 


of dag No. 25/19, This document also dis- 
closed the name of P. W. 2 as one af the 
tenants. 


D. W. 3 is an employee of the Gauhati 
Development Authority. He also proved 
Exts. 1, 1 (1), 1 (2) and 1 (8) as rent receipts 
issued by defendant Nc, 4 (a) to Gobinda 
Talukdar (D. W, 4). . 


D. W. 5 is Shrimeti Jambali Das. Her 
evidsnce is that she was possessing 1 pura 
of land under Rangila for a long time on 
payment of 12 puras of paddy per year. 
She deposes that the paddy used to be col- 
lected by defendant Mo. 1, Abharsharam. 
She says that no rent receipt was issixxl for 
the rents. Her: former husband was Rom 
whose name also appeacs in’ the chitha, She 
deposes that Dom Ape possessed 1 pura of 
land. She deposes that Praneswar never re- 
alised any rent from them. She deposes that 
before her marriage one Bidur used tr ‘pos- 
sess that land. i 


D. W. 7 is Muria Mikir. His evidence 
is that he cultivated 6 bighas of the disputed 
land under Rangila on payment of 3 puras 
of paddy per bigha per year. He says that 
he has been possessing this land for about 
25 years. He further says that defendant 
No. 1 used to collect the paddy and that 
the plaintiff never realised any rent from 

em. 


D. W. 2, Harmohan Bora, depases that 
he purchased 10B-2K-€ Lechas of the C 
schedule land from Rangila by Ext. A, His 
evidence is that before his purchase there 
were three tenants on the land he paid 


Rs. 1000/- to the tenants, got a deed of re- 


i aoan enl (Ext. C) executed by them, and 
too 


khas possession of the land. Thereafter 

he sold the land to dafendant No. 4 (a) and 
He deposes that after 
purchase he got his name mutated, The 
jection before the ` Settle- 

ment Officer against the mutation of his 
name. The objection was .duly heard, but 
later on the objection was withdrawn by 
the plaintiff. The plaintiff consented to it 
and put his signature. This signature has 
been denied by the paintiff. - The defen- 
dants have filed the original order sheet in 
the Misc. Case No. 387 of 1961-62—Pranes- 
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war Das v. Harmohan Bora, pendin 
the Settlement Officer, Gauhati. e ozder 
dated 14-6-1962 shows an endorsement 
“Seen. P. Das 14-6-1962. This endcrse 
ment has marked as Ext. X as the 
signature has been disputed by the plainiff. 

e original petition of objection filed by 
the plaintiff before the Settlement cer 
has also been filed. ‘The objection petiion 
bears two full signatures of the  plaixtiff 
marked as Y (1) and Y (2). The disprted 
signatures were sent to an expert who has 
given his opinion that the signature in Ex. X 
appears to be of that of the plaintiff. 
hand-writing expert, Mr. M. B. Dixit, was 
examined on commission and his evidence 
has been tendered. On the basis of his 
evidence it must be held that the disputed 
signature was of the pennt It, therere, 
cannot be said that the plaintiff was net a 
consenting party to the mutation of the name 
of defendant No, 2 to 10B. 2 Kathas of hand 
sold to defendant No. 4. 


Ext. S is a Khatian in respect of 3B- 
4K-18 Lechas of land covered by dag No. 
156 (old) and 168 (new) of the dispcted 
patta. i atian shows the name of 
Rangila as the pattadar and the name of 
Dom as the tenant. 


Ext. T is another Khatian in respect 
of 6B-1K-15 Lechas covered by dag No. 90 
(old) 94 (new) of the suit pe This Kha-ian 
also shows the name of Rangila as the oat- 
tadar and Moria Mikir as the tenant. 


Ext. N is a copy of the Jamabandi. This 
shows the name 
her name having been mutated in place of 
Dukhuram, Before her, her husband Dukhu- 
ram's name was mutated in place of Anandi- 
ram in respect of 27B-17 Lechas of land by 
right of purchase. 

Ext, O, is a certified copy of the ozder 
in mutation case No. K. P. 268 of 1968-64, 
in which Abharsharam was the applicant. 
The order dated 15-6-1964 shows that the 
names of Abharsa Bez (defendant No. 1), 
Puspa Ram Bez and Chira Ram Bez were 
mutated in place of Rangila by zieht of in- 
heritance in respect of 49B-4K-18 Lecha: of 
land covered by patta No. 188 of vilage 
Hengarabari, Mouza Beltola. 


20. A consideration of the abkove 
evidence conclusively proves possession. of 
the land by Dukhuram, after him by Rangila 
and after her by the defendants. 


- 91. There are some other circumst- 
ances which militate against the plaintiff's 
case, 


and 7 


Ext. K. is the certified copy of the jrd 
ment of the Sadar Munsiff, Gauhati, in Fitle 
Suit No, 1760 of 1980 by Rangila, widow 
of Dukhuram, against Bimala Dasya in res- 
pect of the suit land. The suit was for a 
declaration of right, title -and recovery of 
possession of 27B-17 Lechas of land covered 


bez ore 
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Rangila, as the pattadar, 


-plaintiffs case that he was th 


No. l. His evidence is that Dukh 


and the surroundin 


They are disclosed by Exts. K, P. M : ; 
ence *" °, that the plaintiff has failed to establish that 
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by the disputed patta. The suit was decreed 
with costs in favour of the plaintiff. The 
plaintiff knew about the suit, for, in his de- 
position he says, “in the year 1930 T, S, 
No. 1760/1980 was instituted by Dukhuram 
against Bimela Dasya in the Court of the 
Musiff, Gauhati and during the 

ndency of that suit Dukhuram 
tied. On -the death of Dukhuram 
the name of Rangila Dasya was substituted 
in place of Dukhuram. e suit was decreed 
in Avon of Rangila. I took all steps in that 
ease for Dukhuram and Rangila. Rangila ob- 
tained possession of the Jand through Court”. 
The plaintiff did not claim any title for him- 
self to the suit land. 

Ext, P is a certified copy of the order 
dated 2-1-1984 of the Assistant Settlement 
Officer, Gauhati, in Case No. 227 of 1933-34, 
In that case the plaintiff and one Sukuram 
Das were the applicants. In that case the 
plaintiff claimed the land “by right of inheri- 
tance from uram’,’ The Assistant 
Settlement Officer rejected the application 
and referred the plaintiff to the. civil court. 

Ext. M is the certified copy of the pro 
bate of the will granted by the Additional . 
District Judge, Gauhati, to defendant No. 1 
and others in Probate Title Suit No. 10 of 
1962 in respect of the B’ schedule land, In 
the probate case also the plaintiff set up- his 
claim, not as the purchaser, but as an heir 
of uram. 

Ext, 7, the jamabandi, also shows that 
the plaintiffs name was mutated in place of 
Rangila by order of the Assistant Settlement 
Officer dated 2-8-1960 in the chitha as an 
heir to Rangila, 

These exhibits K, P, M and 7 belie the 
e chaser 
of the disputed land under Ext. and that 
Dukhuram was the benamdar, : 

The plaintiff has admitted in his cross- 
examination that the name of Rangila was 
mutated in place of Dukhuram with the 
consent of the plaintiff. 

D. W. 8, Abharcharam, is -defendant 
é uram was 

g his business at Shillong His wife 
Rangila was living with himi at Shillong. 
They had no issue. He was living with them 
from his age of about 1% or'14 years. Ran- 

was his mother’s younger sister. He has 
proved 17 revenue receipts Exts. J to } (16) 
showing payment of revenue for the suit land 
by Rangila. He deposed that he managed 
the land after the death of Dukhu. 

22. Considering the facts of the case 

g circumstances, I he’ 


the purchase in question was benami. , 


23. Shri J. N, Sarma, leamed coun- 
sel for the appellants submits: that the suit 


was d by limitation. Issue No. 2, ag 
quoted above, was on the question of mi- 
tation. But the learned trial court did not 


give any finding on it as the issue was not ~~ > 
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pressed, But as the question of limitation 
goes to the very root of jurisdiction of the 
Court, -it has been allowed to be canvassed, 
before me. 


As stated above, the deed of purchase 
(Ext. 2) was executed on 3-12-1927. The 
oe s suit is for a declaration that this 

eed is a benami purchase and that he is the 
real owner. In my opinion Article 120 of 
the Limitation Act, 1908 applies to the suit. 
It is a residuary Article, which prescribes a 
period of six years for a suit and the suit 
ought to have been filed within six years 
from the date of the execution of Ext. 2. 
The suit, therefore, was clearly out of time. 

24. In the suit the plaintiff prayed 
for confirmation of possession in respect of 
‘B’ schedule land anid fo recovery of posses- 
sion in respect of the ‘© schedule land. 
Alternatively, he prayed for a declaration of 
his title by -right of adverse possession in 
respect of both ‘B’ and ‘C schedule land, It 
has been found above that the plaintiff has 
not been able to establish his possession at 
all. On the other hand the defendants have 
by cogent evidence been able to prove their 
possession. It must, therefore, be held that 
the plaintiff has not acquired any title by 
adverse possession. 

25. The only other question that 
remains for consideration is the question of 
valuation of the suit and payment of court 
fee. Issue No. 6 was “whether the suit is 
properly valued and the plaint is adequately 


stamped”. The learned court below has 
not given any clear finding on it, He has 
found that the plaintiff has not adequately 


valued the suit, both for the purpose of 
jurisdiction as wel] as court-fee. He has very 
vaguely held that “the suit has not been 
properly valued and proper Court-fee not 
paid”. | 

The plaintiff has valued the suit at 
Rs. §,000/.. There is vague evidence on the 
record that in 1960-61 the price of the land 
would be Rs. 4000/- to Rs. 5000/- per bigha. 
There is no concrete dependable evidence; So 
I accept the valuation of Rs. 8000/- for the 
purpose of Court’s pecuniary jurisdiction and 

old that the suit was properly valued for 
pecuniary jurisdiction. 

26. At the time of filing of the 
memorandum of this appeal, the office note 
was that the memo was not adequately 
stamped and the appellant was directed to 

ay the deficit court-f2e; but as he failed to 
ae so, the matter was put up before the Court 
for orders. Presumably the correctness of 
the office order was questioned by the ap- 
pellant’s counsel. So a Division Bench of 
the Court on 2-9-1971 passed the following 
order : 

“Let the appeal be registered subject to 
the matter relating to Court-fee to be decid- 
ed at the time of hearing in presence of the 
other side”, 

Thus the matter of Court-fee falls for 
decision. 


Praneswar Das v, Abharsharam (B. Islam J.) 


A. I. R. 


27. For possession the plaintiff has 
paid Court-fee at 5 times the annual revenue 
under Section 7 (v) (b) of the Court-Fees Act 
and for declaration a fixed fee of Rs. 20/- 

as been paid under Article 17 (iii) of Sche- 

dule IIT of the.Court-fees Act. Clearly this 
is a declaratory suit with consequential re- 
lisfs, the dominant prayer being for a de- 
claration that the purchase in question under 
Ext. 2 was a benami transaction, the reliefs 
of confirmation and recovery of possession 
were merely consequential, depending on 
the declaration sought. The suit, therefore, 
is clearly covered by Section 7 (iv) (c) of 
the Court-fees Act, which provides: 


“T. The amount of fee payable 
under this Act in the suits next hereinafter 
mentioned shall be computed as follows: 


e a + 


(iv) In suits— 

(c) to obtain a declaratory decree or 
order, where consequential relief is prayed, 
according to the amount at which the relief 
sought is valued in the plaint or memorandum 
of appeal, 

In all such suits the plaintiff shall state 


the amount at which he values the relief 
sought. 


28. The plaintiff could not have fil- 
ed the suit for mere declaration that the 
purchase of the A schedule land by register- 
ed deed dated 8-12-1927 was a benami pur- 
chase without seeking the reliefs of posses- 
sion of the B and Č schedule lands as in 
that case the suit would have been hit by 
Section 84 of the Specific Relief Act, 1968. 
Section 7 (v) (b) of the Court-fees Act is not 
applicable to the present case. Section 7 
(v) (b) applies when the suit is for possession 
of land which is not permanently settled, 
but which forms an entire estate or a definite 
share of an estate, paying annual revenue 
to Government, or forms part of such estate 
and it is also recorded as a estate or a de- 
finite share of an estate paying annual re- 
venue to the Government. In the instant 
case neither the B schedule land nor the C 
schedule land forms an entire estate or a de- 
finite share of an estate paying annual re- 
venue to the Government nor is it recorded 
as such an estate. B schedule and C sche- 
dule Jands are merely parts of a bigger area. 
They do not fulfil] the conditions laid down 
under Section 7 (v) (b) of the Court-fees Act.. 


29. In the instant case the plaintiff 
has put the valuation at Rs. 8000/-. He is 
liable to pay Court-fee on this amount both 
on the plaint as well as in the memorandum 
of this appeal. ` 


30. In the result the appeal is dis- 
missed with costs, 
Appeal dismissed. 
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public interest, He has got to decide the “ing, U ea ae 
Ral iade absolute, 


matters on objective facts with the aid of - 


those who have raised objections to the 
proposal. This is, in our opinion, the 
minimum which the licensing authcrity 
ought to have done. He did not dc sə. 
However, the situation in the instant zase 
Is worse because on 28th April, 1973, the 
petitioner wrote a letter to the licersing 


authority in which he reminded the li- . 


censing authority of the objections wnich 
he had lodged lest the licensing authcrity 
should overlook them. By that letter the 
petitioner requested the licensing autho- 
rity to hear him before granting a No- 
objection Certificate to the respond=nis 
Nos. 2 to 4 and to inform him whethez he 
had stated any reasons in support of his 
_order directing the issue of a No-okjec- 

tion Certificate to the respondents Ncs. 2 
to 4, The licensing authority replied to 
that letter on 3rd May. 1973. AIl that has 
been stated in that letter is that <fter 
having considered 
by the petitioner a No-objection Certifi- 
cate was ordered to be issued to the res- 
pondents 
taken into account the fact that-the >ro- 
posed theatre should not cause any irter- 
ference or disturbance to the Students’ 
Home run*by the petitioner. The licons- 
ing authority in that letter does not state 
anything about the petitioner having keen 
heard by him before he made the said 
order dated 29th March, 1973, nor joes 
he state that he had made a reascned 
order in that behalf even though the peti- 
tioner had made a specific enauiryv in that 
respect, 


- I4. The statutory duty cast tpon 
the licensing authority to invite public 
objections is not a matter of empty for- 
mality nor is it a matter to be dealt with 
lisht-mindedly. It is a matter of sub- 
stance, The substance lies in safeguard- 
ing public interests fully, In order to 
fully safeguard the public interests, it 
should have heard the petitioner, partcu~ 
larly when the petitioner wanted ta be 
heard in the matter and should have in- 
formed the petitioner, particularly when 
the petitioner had made a specific enquiry 
in that behalf that he:had made a reason- 
ed. order in the matter. Mr. Vakil ^as, 
however, tried to argue that the reston- 
dents Nos. 2 to 4 have a fundamental 
right to deal with their property in any 
manner they like and to carry on their 
business and that the petitioner carnot 
interfere with or object to it. Eny- 
ment of their property by the respondents 
Nos. 2 to 4 and their carrying on busiress 
_ in their property’ are matters which ‘sre 
subject to public interests. That is exect- 
ly. what the Bombay Cinema Rules, 1654, 
provide for and that is exactly what we 
believe the licensing authority should 
have done. i , 
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the objections lodged- 


Nos. 2 to 4 and that he ‘had’ 
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j. M. SHETH AND A. N. SURTI. JJ. 
Vilas Vasantrai Shastri. Appellant v. 
Vasantrai Vishnu Shastri and others, Res- 
pondents, 


First Appeal No. 809 of 1969. D/- 
23-1-1975.* 

(A) Hindu Law — Joint famitiy — 
Alienation by Karta — Lega] necessity — 
Proof — Recitals in sale deed or mortgage 
deed — Evidentiary value. 


Recitals of legal necessity in mort- 
gages or deeds of sale executed bv a 
father or a manager are admissible in evi- 
dence but are not of themselves evi- 
dence of such a necessity without sub- 
Stantiation by evidence aliunde. They 
may be corroborated by representations 
made by the borrower. But the recitals 
are of the manager and they alone amount 
to a representation about the need of the 
family or where owing to the length of 
time it is impossible to produce other evi- 
dence. they have evidentiary value also. 

a (Paras 21 and 24) 

(B) Hindu Law — Joint family pro- 
perty — Alienation — Right of after-born 
Son to challenge — Doctrine of overlap- 
ping. F 

In order that an after-born son should 
have a right to challenge an alienation he 
must be born at a time when there js 
some Coparcener in existence in the joint 
family who has a tight to challenge the 
alienation. There must be no sev þe- 
tween. the existence of a coparcener who 
has aright to challenge and the birth of 
a son who enters the coparcenery. subse- 
quently. Therefore. the two lives viz. 
the lives of the son who ‘has a right to 
challenge and the life of the subsequent- 
ly born son must overlap. AIR 1954 Bom 
386 (FB) and (1957) 59 Bom LR 1117 and 
AIR 1925 PC 33 and AIR 1957 Andh Pra 
386 and AIR 1969. Andh Pra 24 and AIR 
1964 SC 510. Mulla’s Hindu Law. Arts. 276. 
271 and 271-A, AIR 1927 All 702 and AIR 


1928 Bom 383. Rel. on. (Para 39 
Cases Referred: Chronological ee 
AIR 1969 Andh Pra 24 = (1968) 1° Andh 

WR 236 31 


AIR 1964 SC 510 = (1964) 4 SCR 497 32 
AIR 1957 Andh Pra 386 = 1956 Andh WR 
| 30 

(1957) 59 Bom LR 1117 = 1957 Nag LJ 
358 l 27 

. Shinde, ‘Civil J. 
in Spl. Civil Suit 








“(Against order of Y. S. 
(Sr. Divn.). Navsari 
__No..23 of 1968). 


KS/KS/E4/75/GGM 


iE: Guj. [Prs, 1-5] 


_ ATR 1954 Bom 386 = 56 Bom LR 426 (FB) 
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26, 2 
AIR 1928 Bom 383 = 30 Bom LR 1095 35 
AIR 1927 All 702 = 25 All LJ 734 34 
ATR 1925 PC 33 = 52 Ind App 69 28.35 
. G. C. Patel. for Aprellant: X. H. Kaii. 
for Respondents Nos. 5 and 6. . 
SURTI, J.:—- This appeal is directed 
against the judgment and decree passed 
by the Jearned Civil Judge, {Senior Divi- 
sion). Navsari. in Special Civil Suit No. 
23 of 1988. By the aforesaid decree. the 
learned Civil Judge. -(Senicr Division). 
Navsari, directed inter alia that the ap- 
pellant-plaintiff?s suit for a declaration 
pertaining to sales in favour of respon- 
dents Nos..5 and 6 be dismissed. He, 
however, declared that the mortgage in 
favour of the respondent No. 7 is not 
binding to the anpnellant-plaintiff and res- 
pondent No. 2. The learned Civil Judge 
also held that the appellant-plaintiff had 
half share In the family properties except 
those properties alienated in favour of 
respondents Nos. 5 and 6. He also. direct- 
ed that suitable arrangements to be made 


‘for the maintenance and marriage- €X- 


penses of respondent Ne. 3. He appoint- 
ed the Commissioner to effect the parti- 


‘tion and gave certain directions for taking 


accounts and for submitting his report. 
The operative portion of the judgment of 
the trial Court in this behalf is as fol- 
lows :—~ Pi 

“i. The suit of plaintiff for a declara- 
tion pertaining to sales in favour of de- 
fendants Nos. 5 and 6 is dismissed, 

2. The mortgage in favour of defen- 
dant. No. 7 is hereby declared not binding 
to the share of plaintiff and defendan 
No. 2. 

3 The plaintiff has 1/3rd share in the 
family . properties except those alienated 
to defendants Nos. 5 and 6. ; 

4, It is hereby ordered that the parti- 
tion of the family properties shall be ef- 
fected by Shri G. V. Patel. Pleader. who 
is appointed a Commissioner to effect the 
partition, ‘The Commissioner shall pro- 
pose what suitable arrangement should be 
made for the maintenance and marriage 
of defendant No. 3. In doing so. he will 
take into consideration the observations 
in course of this judgment. 

5, Defendant No. 1 shail submit pe- 
fore the Commissioner the accounts of m- 
eome and expenses etc. pertaining fo the 
foliot family properties from 1952. The 
Commissioner shall submit his report per- 
taining to Mabilitics and. assets ete, for 
consideration for the final decree. ‘The 
Commissioner shall take possession of the 
properties and shall submit his proposal 
for interim arrangement for maintenance 
of plaintiff and defendants Nos. 1, 2 and 3. 

S. Plaintiff shal! deposit Rs, 150 (Rs. 
ene hundred and fifty only) in the frst 
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instance towards expenses which the 
Commissioner may incur. 

7, Considering the facts and circume 
stances revealed parties shall bear their 
own costs be paid up by him. 

8. A preliminary decree shall - be 
drewn up accordingly.” 

2. In the appeal before us the oniy 
grievance of the appellant-plaintiff is that 
the learned trial Judge was in error in 
not granting the declaration pertaining te 
sales in favour of respondents Nos. 5 and & 
(original defendants Nos. 5 and 8). 

3. Now in order to understand the 
grievance of the appellant-plaintiff a few 
facts relevant for the disposal of the ap- 


_ peal may be stated in brief. 


4. ` The suit was filed on behalf of 
the minor plaintiff by his maternal uncle 
Gajanand Vishwanath Junnarkar as next 
friend of the minor. In the suit the father. 
the mother and the sisters of the plaintiff 
are impleaded as defendants Nos. 1 to. 4. 
Defendants Nos, 5, 6 and 7 are the alienees 
of the properties belonging to “the Hindu 
‘Undivided Family” (hereinafter referred 
to as “H.U.F.”) formed of the plaintiff 
and respondents Nos. 1 to 4. 


5. In substance it was the case of 
the plaintiff that his grandfather Vishriv 
Anna Shastri became the owner of pro- 
perties mentioned in para. 4 of the plaint 
by virtue of the partition deed dated 27th 
January. 1887 between his grandfather 
Vishnu Anna Shastri and his brother 
Vasudey Anna Shastri. It was the case 
of the plaintiff that the said properties be- 
longed to the H.U.F. It was also the 
case of the plaintiff that the properties 
mentioned at Items Nos. 2 and 3 ‘in para- 
graph 4 of the plaint were transferred in 
favour of defendant No. 5 evidenced by a 
bogus document dated 17th October, 19538 
Ex, 57. by ons- Maganlal Hargovandas 
Soni. It was alleged that at the relevant 
time defendant No. 5 was knowing that — 
the said Maganlal Hargovandas Soni had 
got executed by defendant No. 1 a bogus 
document in his favour on 7th April. 1951 
evidenced by Ex. 64 and that the said 
transaction had taken place during the 
lifetime of defendant No. 1’s father Vishnu 
Anna Shastri. The plaintiff attacked the 
said alienation of 1951 on the following 
grounds: - : 

(1) That defendant No. 1 had no au~ 
thority in law to execute the said docu- 
ment dated 7th April. 1951 in his cara- 
city as the Karta of the H. U. F. 2g defen- 
dant. No. l’s father was alive at the time 
of the said: alienation: 

(2) That the said alienation was not 
for the benefit of the family and was net 
occasioned as a result of any “legal netes- 
gity or for the benefit of the estate” of 
the said H, U, F. 
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6- In this view of the matter the 
plaintiff alleged that the alienatim in 
favour of defendant No. 5 is also ilegal 
as: l ' 


(i) Defendant No. 5 was knewing 
about the interest of the plaintif ia the 
gaid: alienated propertiés; 

(ii) The transaction was illega- for 
want of consideration: 


(iii) That defendant No. 5 was know- 


ing that defendant No. 1 was incrrring 
ae because of his gambling habits. 


We may mention at this stage that the- 


appellant-plainthff was already in his 
mother’s womb on 5th September. 1952 
and. was born on 8th March. 1953. wiere- 
as the document dated 7th April. 1951 
evidenced by Ex. 54 was executed bv de- 
fendant No. 1 when the father of dfen~ 
dant No. 1 was alive. We may also men- 
tion at this stage that defendant No. 1’s 
father died in September. 1952 at tha age 
of 95 vears. At this stage we mav also 
mention the case of the plaintiff asainst 
defendant No. 6. He alleged that the 
document dated 6th November. 1962 evi- 
denced: by Ex. 69 and executed by dafen- 
dant No. 1 in favour of defendant Ho. 6 
was illegal as the said transaction was 
effected without any legal necessity for 
the H. U. F. as the family was alseady 
having a monthly rental income of 
Ro 520/-. It was alleged that deferdant 
No. 6 was knowing that the pronerty 
mentioned at Item No. 5 of paragraoh 4 
of the nlaint alienated by the document 
Ex. 69. was the property of the H.U. F. 
It was alleged that it was not necessary fo 
‘incur any debts for the educational ex- 
penses of the plaintiff or the marriage ex~ 
penses of the members of the family. It 
was also alleged that defendant Nd. 6 
was knowing that the plaintiff and defen- 
dants Nos. 2 to 4 were residing at Baroda 
and that defendant No. 1 indulge in 
gambling habits and that with a view to 
defeat the rights of the plaintiff, defen- 
dant No. 6 in collusion with déferiant 
No. 1 got executed bogus document Exhi~ 
pit 69 purporting to show that the censi- 
- deration for the same is Rs. 8.499/~ 
whereas in fact the document Ex. 69 was 
executed without any consideration. If 
was alleged that the necessary sanction. 
was also not obtained from ‘the Court as 
fhe said transaction was affecting the 
rights of the plaintiff. who was a minor 
at the relevant time. 


7. It is not necessary for us fc sef 
out the other details mentioned in the 
pralni for the disposal of the presant am- 
peal, 


8. Defendants Nos. 1 to 4 in 
essence and substance supported the an- 
pellant-plaintiff by their written siate- 
ments Exs. 6. 7 and 8. 
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9. Defendant No. 5 resisted the 
suit by the written statement. Ex. 13, In 
substance he céntended: (1) that the suit 
should be dismissed as Maganlal Har- 
govandas Soni was not joined as a party 
to the suit. (2) that defendant No. 1 was 
managing the properties of H.U. F. dur- 
ing the lifetime of his father during the 
year 1951 as his father was old and in- 
valid: (3) that a sum of Rs. 7.995/- was 
paid to Manganlal Hargovandas Soni as 
the amount of consideration for the docu- 
ment Ex. 57: (4) that the suit was filed by 
the plaintiff in collusion with other defen- 
dants; (5) that the necessary alterations 
were made bv him subsequent to the alie- 
nation in the mroperties alienatea: (6) that 
taxes of the same were paid bv him: (7) 
that he was using the property as a tenant 
prior fo the execution of Ex. 57. 

10. Defendant No. 6 resisted the 
suit by written statement Ex. 15. He con- 
tended that the plaintiff had filed the suit 
in collusion with defendants Nos. 1 to 4 
to defeat his rights. He raised the con~ 
tentions viz: 

fa) That the suit was barred bv law 
of limitation: 

(b) That the suit is bad for joinder 
of parties and misjoinder of causes of 
action. 

(© That the monthly income of rent 
from H.U.F. property was much less 
than Rs. 520/- and hence it was not pos- 
sible to maintain the members of H. U.F. 
or to save any amount from the income 
of rent. He stated that in the year 1939 
the rental income of H. U.F. was Rs. 80/- 
per month, whereas in the vear 1947. the 
monthly rental income was Rs. 210/-. He. 
therefore, contended that it wes not pos- 
sible to maintain the members of the said 
H. U. F. from the said income and hence 
for maintenance and, the marriage ex- 
penses of the members of the H, U.F.. it 
was necessary fo incur debts. He stated 
that because of the said legal necessity. 
on. 6-11-1962. the document, Ex. 69. was 
executed by defendant No. 1 in his fay- 
our for the consideration of Rs, 8.999/-. 
In this. view of the matter he submitted 
that the suit should be | against . 


i The yearned Civil Judge. after 
raising the necessary issues at Ex. 31 and 
recording the evidence passed the afore- 
Said decree partially accepting the case of 
the plaintiff and partially dismissing the 
plaintiff’s case in, regard to the alienations 
of H. U. F. properties in favour of defen~ 
dants Nos. 5 and 6. It is under these cir- 
cumstances that the present anneal i3 
filed by the plaintiff. 

12. No cross-objections are filed. in 
this appeal. 

13. The learned trial Judge took 
the view that Maganlal Hargovandas Soni 


— 
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is a necessary party to the suit. who alcne 
is competent to say whether the alienation 
of the year 1951 was for legal necessity. 
or what inattiry was made bv him in that 
behalf about the existence of the same. 
Under the circumstances, he took the viaw 


that as Maganlal Hargovandas Soni was 


not made a party to the suit, he dismissed 
the suit against defendant No. 5. He also 
. took the view that the accrual of the 
cause of action for filing the suit arose on 
the date of the alienation (Ex. 64) Le. 
7th April, 1951 and as the suit was not 
filed within 12 years thereafter. Ex. 64 
cannot be challenged. However, he took 
the view that the suit in so far it chal- 
lenged the transaction in favour of defen- 
dant No. 5 bv Maganlal ig concerned is 
within the prescribed period of limitation. 
He took the view that unless Ex. 64 is set 
aside, the purchase of properties by de- 
fendant No. 5 cannot be impeached. He 
also took the view that the suit against 
defendant No. 6 was filed within the 
period of limitation but the transaction 
evidenced by Ex. 69 dated 6th November, 
1962 was effected for the legal necessity, 
and the benefit of the H. U, EF. 

14. In course of the hearing of the 
appeal. Mr. G. C. Patel, the learned ad- 
vocate appearing ‘on behalf of the plain- 
tiff has raised the following contentions. 


(1) That when defendant No. 1 ex- 
ecuted the document dated 7th April. 1951 
evidenced by Ex. 64 in favour of Magan- 
lal Hargovandas Soni, defendant No. 1’s 
father was alive and hence defendant 
No. 1 had no authority of law or otherwise 
and was legally incompetent to execute 
the document in regard to any H. U.F. 
property. In substance the contention 
was that at the relevant time the senior 
most member of the H. U, F. viz. defen- 
dant No. 1’s father was the senior most 
member of the H. U, F. and was “KARTA” 
or the manager of the H..U.F. and hence 
the impugned alienation evidenced bv 
Exhibit 64 is illegal, void and of no conse- 
quence, a 


(2) That ‘assuming that defendant 
No. 1 was the manager of the said H. U. F.. 
even then, the said alienation evidenced 
by Ex. 64 was effected without anv legal 
necessity for the H. U. F. or without any 
benefit to the estate of the H. U. F. or for 
the payments of antecedent debts of the 
H. U.F. and hence the said alienation is 
illegal and not binding to the plaintiff. 

(3) hat the plaintiff who was born 
on 8th March. 1953 was in existence in 
his mother’s womb on 5th September, 
1969, when the plaintiff's grand-father 
was alive. On that day the plaintiffs 
grand-father. one of the coparceners of 
the said H.U.F. had a right in law to 
challenge the said alienation dated ‘th 
April, 1951 evidenced by Ex. 64 and hence 
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bv reason of the doctrine of overlapping. 
the plaintiff is having a right to challenge 
toc alienation effected on 7th April, 


(4) That the plaintiff could challenge 
the said alienation within a period of 12 
years alter the alienee took the posses- 
sion of the property in question in the 
vear 1954 and hence the period of limita- 
tion for challenging such an alienation 
would Start from the date on which the 
alienee took the possession of the property. 
In this behalf it was urged: that the suit 
was filed on 9th August. 1968 and thè 
Same was filed in time as the plaintiff. is 
entitled to get the benefit of Section 6 of 
the new Limitation Act of 1963. ae 


_ (5) That no legal or valid considera~ 
tion had been passed bv Maganlal 
Hargovandas Soni in favour of defendant 
No. 1 for effecting the transaction on 7th 
April, 1951 in respect of the property 
mentioned in Ex. 64 and hence Ex. 64 is 
not a bona fide alienation. 


(6) That no legal or valid considera- 
tion had been passed by defendant No. 5 
in favour of Maganlal Hargovandas Soni 
for the impugned alienation on 17th Octo- 
ber, 1958 evidenced by Ex. 57 and hence 
the same is illegal. void and of no consex 
quence, 


_ (D That in regard to the aforesaid 
alienation in the vear 1951. the learned 
tria] Judge erred in holding that as 
Maganlal Hargovandas Soni was the neces+ 
sary party and the suit should not have 
been dismissed against defendant No. 5 
on that count, 


(8) That the alienation dated 6th 
November. 1962 evidenced by Ex. 69 by 
defendant No. 1 in favour of defendant 
No. 6 was effected without any legal 
necessity and without receiving anv consi- 
deration from defendant No. 6 and hence 
Ex. 69 was illegal, void and of no conse- 
quence, 


These were the only contentions raised by 
Mr. G. C. Patel in course of the hearing 
of the appeal and now we proceed to dis< 
pose of the same. 


15. Dealing with the first contens 
tion raised by Mr. Patel, we mav state 
that it was the case of defendant No. 5 in 
his written statement. Ex. 13. that defen- 
dant No. 1 was managing the affairs of 
the H. U. F.. and that the father of defen- 
dant No. 1 was invalid prior to his death 
in September, 1952. In this behalf the 
evidence of Gajanand Vishwanath Junner~ 
kar, Ex. 23 is that he had knowledge per- 
taining to the documents in favour of:-de< 
fendants Nos. 5. 6 and 7. This witness 
in his cross-examination on behalf of de- 
fendant No. 2. no doubt. deposed that. de= 
fendant No. 1’s father used to manage tha 
family properties till his death but when 

: | 
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cross-examined on behalf of defendant 
No. 3. the witness denosed in categorical 
terms that defendant No. 1’s father was 
In management of the properties till 1950. 
He also deposed that when municipal tax2s 
under Ex. 54 were paid in October, 1944, 
defendant No. 1’s father was about 75 
to 77 vears of age. On this point, Sha- 
kunila. Ex. 48, the mother of the plaia- 
tiff (original defendant No. 2) tried ito 
support the plaintiffs case by deposing 
that her father-in-law used to collect tae 
rent and after his death her husband 
collected rent. She also stated that al 
taxes and electric charges were paid by 
her father-in-law, but she also stated that 
her father-in-law had considerably bent 
from his waist since about 15 to 20 years. 
She denied the suggestion that defendant 
No. 1 as the manager of H. U. F. propez= 
ties had filed suits for possession of 
H. U. F. properties against defendanés 
Nos. 5 and 6. It is important to note that 
on this point defendant No. 1 would hare 
been the best witness, but he did not enter 
the witness box in course of the hearirg 
of the suit. 

16. In this behalf the evidence 
given by defendant No. 5 is of consider- 
able assistance to arrive at a correct cor- 
clusion. He stated that in 1948 a suit was 
filed by defendant No. 1 against him ard 
it was compromised whereby the reat 
was increased from Rs. 45/~ to Rs. 67-25rs. 
In substance he stated that he was knov-~ 
ing defendant No. 1’s father who wes 
physically very weak due to old age and 
had bent forward through weist and wes 
deaf. He also stated that his vision wes 
also not good. He stated that, that wes 
the condition of defendant No. 1's father 
3 or 4 vears before his death. He also 
deposed that the work of collecting rent, 
repairs ete. was done by defendant No. |. 
He also stated that since 1943. due to tre 
ill-health of defendant Ne. 1’s father. de- 
fendant No. 1 did all the management ard 
that in the year 1943 defendant No. 1s 
father was aged about 85 vears and tre 
same is also supported by the death certif~ 
.cate of defendant No. 1’s father produced 
at Ex. 41. He also deposed that the alie~ 
nation effected in the year 1951 by defer-~ 
dant No. 1 was effected by him as “The 
head” of H. U.F. 

17, The aforesaid evidence of de~ 
fendant No. 5 is also supported by tre 
evidence of Ishwarlal Hargovandas Ex. 63, 
the attesting witness to Ex. 64. -This wi-~ 
ness in terms deposed that the manaye~ 
ment of the properties was entrusted 2 
defendant No. 1 bv his father 15 or 20 
years before he died. Witness Chhoti~ 
bhai Ranchhodfi Desai, Ex. 65. had re- 
ceived Rs, 3,500/- from defendant No. 1 
being the amount paid to him and he also 
deposed that the management of H.U.©. 
and the properties. thereof was done ky 
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defendant No, 1. as defendant No. ls 
father was very old. This witness in the 
cross~examination of the plaintiff stated 
that he had lent money to defendant No. 1 
as Karta of the joint- family. On behalf 
of defendant No. 5, witness Vithaldas 
Dayaram. Ex. 66. aged about 84 vears was 
examined and he deposed that since about 
8 to 10 vears before the death of defen- 
dant No. 1’s father, defendant No. 1s 
father was keeping indifferent health and 
was not able to move out nor could do 
any work and had entrusted the manage- 
ment of the properties to defendant No. 1. 
This evidence is also supported by the 
evidence of defendant No. 6. who also 
stated that in the year. 1967 defendant 
No. 1l’s father was about 75 to 80 vears 
and had: bent in waist. could not hear and 
was not ‘doing any management and that 
defendant No. 1 used to manage the pro- 
perties, 


l 18. Having regard to the afcresaid 
trustworthy evidence. it is clearly estab- 
lished that when defendant No. 1 executed 
the document dated 7th April. 1951 eyi- 
denced by Ex. 64 in favour of Maganlal 
Hargovandas Soni, defendant No. 1 was 
managing the affairs of the H.U.F. dur- 
ing the lifetime of his father who died in 
September, 1952. 

«AD. That brings us to the discus- 
sion on the second contention raised by 
Mr. Patel. In substance the submission 
was that the document Ex. 64 dated 7th 
April, 1951 Was executed by defendant 
No. 1l. In favour of Maganlal Hargovandas 
Soni without any “legal necessity” for 
the. H. U. F. or without any “benefit to 
the estate of the H. U. F.” or for making 
any payments in regard to the antecedent 
debts incurred by the H.U.F. - 


20. The recitals in the document 
EX. 64 dated 7th April. 1951 may be men- 
tioned here. It is clearly stated in Ex. 64 
that a sum of Rs. 6.500/- was paid by 
Maganlal Hargovandas Soni to defendant 
No. 1 for the following particulars. 


(1) Rs. 3580/- for paying antece- 

dent debt of Chhota- 

lal Ranchhodji Desai 
(Ex. 58). 

for paving and dis 

charging the antece- 

dent debts of the 

i father (of deft. No. 1) 

n and to pay and dis- 

; charge the miscel~ 

laneous debts. 


(2) Rs. 1538-50ps, 


(3) Rs. 1381-50ps.- for house-hold ex 
: _. penses. 
Rs, 6500-00ps. Total 


It was also mentioned in the said docu- 
ment, Ex. 64. that the possession of the 


alienated properties was handed over by- 


defendant to Maganlal. Hargovandas Soni, 
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21. Now it is well settled that ra= 
citals of legal necessity in mortgages or 
deeds of sale executed by a father or the 
_ |manazer and admissible in evidence. but 
jare not of themselves evidence of such a 







{manager and they also amount to a r2- 
presentation about the need of the family 
or where owing to the length of time it is 
impossible to produce other evidence, 
they have evidentiary value alsa, - 


22. Our attention was also invited 
fo the document dated Ocfober 17. 1958, 
Ex. 57 executed by Maganlal Hargovandas 
Soni in favour of defendant No. 5. It is 
significant to note that defendant No. 1 
has attested Ex. 57. As stated in the 


documents, Ex. 57. defendant No. 5 pur- . 


chase the right, title and interest of 
Maganlal] Hargovandas Soni in the con- 
cerned alienated properties as mentioned 


23. . Now apart from the aforesaid 
recitals contained in Ex. 64. there is 
voluminous oral evidence to prove that in 
the year 1951. there existed the ‘legal 
necessity” of the H.U.F. justifying the 
transaction evidenced by Ex. 64 In this 
behalf. witness Chhotubhai Ranchhodii 
Desai, Ex. 58. stated that defendant No. 1 
paid to him Rs. 3.500/- and some more 
amount 15 or 17 years back. This wit- 
ness deposed that the aforesaid amount 
of Rs. 3.500/- was lent by him to defen- 
dant No. 1 in his capacity as Karta of 
H.U.F. The aforesaid recitals in Ex. 64 
substantially corroborate the evidence of 
this witness, The evidence of Gaianand. 
Ex. 42. also discloses that the family was 
maintained only from the monthly rental 
income from the properties of H. U. F. and 
only rent was all along their source of 
maintenance. The evidence of Shakuntala. 
(plaintiff's mother) Ex. 48, shows that the 
educational expenses of the plaintiff were 
borne by the maternal uncles of the plain- 
tiff. She stated that the monthly rent 
was Rs, 150/- from the vear 1939. She 
also deposed that her 50 tolas of gold 
ornaments and all the silver utensils were 
sold between the vears 1939 to 1951-52. 
She also deposed that the repairs to the 
H U.F. properties were done after 1951. 
Her evidence also discloses that the family 
had to run two establishments and defen- 
dant No. 1 used to send Rs. 120/- to her at 
Baroda, In clearest terms. she admitted 
that due to bad financial position. plaintiff 
was staving with her brother. The evi- 
dence of defendant No. 5 also shows that 
in the year 1950-51 fhe total rental in- 
come was Rs. 150/- per month. He also 
deposed that the family had to pay elec- 
trie charges from that amount and the 
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family had to incur debts in case of sick- 
ness or marriage, in 1955 the family had 
to repair the staircase of the terrace and 
that two stair-cases, one of R.C.C. and 
one of wood were required to be placed. 
He stated that the total expenses for the 
said work came to about Rs. 5.500/- to 
Rs, 6,000/-. He alsa. stated that the plain- 
tut was staving wich his maternal uncle 
and that the family had to nav te him 
Rs. 55/- for plaintiffs lodging charges. He 
stated that the financial position of the 
H.U. F. was always verv poor and defen-~ 
dant No. 1 had to file suits against the 
tenants for the recovery of rents. He 
stated that he was knowing defendant 
No. 1 from. the year 1943 and he had no 
means to Incur expenses on occasions like 
the demise in the familv or the marriage 
in family or for the repairs of H.U. F. He 
also deposed that during the sickness of 
defendant No. 1, defendant No. 1 had in- 
curred the debts. Ishwarlal Hargovandss. 
Ex. 63, one of the attesting witnesses to 
Ex. 64 also supports the case of defendant .. 
No. 5 in this behalf and stated that de- 
fendant No. 2 the mother of the plaintiff 
was seeing him many times and she used 
to tell him that she was having great 
difficulty in her maintenance. Defendant . 
No. 6 also supports the case of defendant 
No. 5. Defendant Wo. 6 was a tenant in 
the H. U. F. property since the year 1937. 
He stated that the repairs to H. U. F. pro- 
perties were done in the years 1947 and 
1957. He also stated that defendant No. 1 
sustained losses in coal business and for 
family purposes defendant No. 1 had ito 
incur debts. He stated that the H. U. F. 
was having the income of rent to the ex- 
tent of Rs. 100/- to Rs. 250/- between the 
years 1943 and 1957. He stated that 
H. U. F. properties were repaired by de- 
fendant No. 1 after having taken the lozn 
from Chhotalal (Ex. 57). Witness Babu- 
lal P. Shah, Ex. 85. deposed that he is en 
advocate and was residing in the H. U. ¥. 
property. He stated that defendant No 1 
had to file suits against the tenants of 
H. U. F. for the recovery of rent. Navnil-~ 
Jal Maganlal Soni. defendant No. 7, also 
stated, inter alia that it was true that 
sometimes defendanis Nos. 1 and 2 were 
in. ao of money for expenses for the 
family, 


24. Thus on a careful considera~« 
tien of fhe aforesaid evidence. which in 
our opinion is trustworthy we are con- 
vinced that the impugned alienation. eyi- 
denced by Ex. 64 dated 7th April. 1951 
was effected on acount of legal neces- 
sity of the H.U. F. for the benefit of the 
estate of the H. U.F. and for payments 
of antecedent debis incurred for the 
family. In this vicw of the matter. we 
do not see any stibstance or merit in the 
second contention raised by Mr. Patel. 
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25. The third contention of Mr. 
Patel was that the plaintiff who was barn 
on 8th March, 1953 was in existence in 
the mother’s womb on 5th ` Septemb=r, 
1952 when, the plaintiff's grandfather was 
alive. On that day ie. on 5th Septen- 
ber, 1952 the plaintiffs grandfather. me 
of the coparceners of the H. U. F. had a 
right in law to challenge the impusre=d 
alienation evidenced by Ex. 64 dated th 
April, 1951 and hence. by reason of me 
doctrine of overlapping. the plaintiff kas 
a right to challenge the said alienation. 

26. The reported decision of tne 
Full Bench in Shivaji Ganpati v. Muri- 
dhar Daiji, AIR 1954 Bom 386. explains 
the doctrine of overlapping. Chagtla. C.J. 
observed in. nara. 6 as follows:— 

“It would be better to explain what 
has been called the doctrine of overlæ- 
ping. As I have pointed out. in order that 
an after-born son should have a right to 
challenge an alienation he must be boron 
at a time when there is some coparcer=r 
in existence in the joint family who has 
a right to challenge the alienation. There 
must be no gap between the existence of 
a coparcener who has a right to challenze 
and the birth of a son who enters tae 
coparcenery subsequently. ‘Therefore. the 
two lives, viz. the life of the son who has 
a right to challenge and the life of the 
subsequently born son must overlap. aad 
that is tne doctrine of overlapping.” 

27. In the case of Mahadu Ukarda 
v. Tulsabai. (1957) 59 Bom LR 1117. Je- 
Rice Mudholkar observed. while referriag 
the case in Shivaii Ganpati v. Murlidher. 
AIR 1954 Bom 386 (Supra) has observed 
as follows :— 

“Tn that case it was held that where 
a cause of action to challenge an aliena- 
tion by the father has accrued to a sen 
then existing. a subsequently born son is 
also entitled to challenge that alienatien 
as much as the earlier born son provided 
that the right of the earlier born son bxd 
not become barred prior to the birth >f 
the subsequently born son by reason Df 
the death or adoption of the earlier born 
son or by reason of the fact that the rignt 
of the earlier born son had before the 
birth of the subsequently born son b2- 
come barred by limitation. It may. how- 
ever, be pointed out that even according 
to the Full Bench the risht to challense 
an alienation constitutes one cause of 
action and that no fresh right accrues io 
the son subsequently born. Ft is also az- 
cepted by the Full Bench that limitation 
runs from the date of alienation and nof 


from the date on which the son wko 


could challenge the alienation. is born.” 

28. In this behalf we mav also 
usefully refer to the reported decision sf 
the Rancdip v. Parmeshwar. ATR 1925 FC 
33. A few facts of that decision may be 
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stated in brief. Fhe suit out of which the 
appeal arose was instituted on 28rd June, 
1920. by the four sons of the sixth defen- 


‘dant, Thakur Prithi Singh. claiming pos- 


session of the village described in the 
plaint. The plaintiffs and their father 
were a Joint Hindu Family governed by 
the law of the Mitakshara. and it was the 
Plaintiffs case that the village was the 
ancestral property of the ioint fam‘tly. On 
ard June. 1893, the plaintiffs’ father pur~ 
ported to sell the village to Maniee Ram. 
who was represented in this suit bv his 
descendants. defendants Nos. 1 to 6. ‘Fhe 
seventh defendant claimed as a mortearee 
from defendants Nos. I. 2 and 5. It was 
the contention of the plaintiffs that the 
sale was net binding on them as it was 
mot made for legal necessity. and on this 
ground they claimed a decree for posses~ 
sion. It was thought necessary to consi- 
der whether the suit was barred by Hmi- 
tation, and for that purpose. the dates at 
which the several plaintiffs were born. 
became important. In that case plaintiff 
No. 1 was born on 23rd August, 1886; 
plaintiff No. 2, on the 4th August. 1891: 
plaintiff No. 3 on ist October. 1897: and 
plaintiff No. 4 on 30th November, 1900. 
From the said facts it is clear thet first 
and second plaintiffs were in existence at 
the date of the sale. but the other two 
plaintiffs were born after its completion. 
The time from which the period of limita- 
tion began to run had throughout been 
treated as the ard June, 1993. on the as- 
sumption that the alienees then took pos- 
session of fhe property within the mean- 
bre of Article 126 contained in the First 
e to the Indian Limitation Act, 

8. 

29. Now the prescribed peridd of 
%2 years from this date expired in 1905. 
but the plaintiffs contended that limita- 
tion was saved by Section 7 of the Limita- 
tion Act, read with Ss. 6 and 8 Sir Law- 
rence Jenkins in course of the judgment 
observed as follows:— 

“It is conceded that the suit would 
not be saved by these sections if brought 
by the first three Plaintiffs alone: but iE . 
fs contended that the fourth plaintiff is 
entitled to the expended period for which 
the sections provide and that the suit is. 
therefore, not barred by limitation. Both 
the Courts in India have decided adverse- 
fy to this contention. 

The cause of action arose on the Sra. 
Fune. 1893. and it is from. that date that 
thé period of limitation is to be reckoned, 
The fourth plaintiffs subsequent birth on 
the 30th November, 1900. did. not create 
a fresh cause of action or a new starting 
point from which Hmitation should be 
reckoned. f 

To the contention that by the cited 
sections the period of limitation is extend- 
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ed for three vears from the cessation of 
the fourth plaintiff’s minority the answer 
is that by their express terms this ex- 
tended period can only be claimed bv a 
person entitled to institute the suit at the 
time from which the period of limitation 
is to be reckoned. The fourth plaintiff 
does not come within. this description. for 
at that time he was not in existence. He. 
therefore, is not entitled to the three 
years’ extension. and his suit is conse- 
quently barred.” 


30. Our attention was also invited 
- to the reported decision in Seshamma v. 
Venkayya, AIR 1957 Andh Pra 386, Viswa- 
nath Sastri, J. in para. 3 of the judgment 
observed as follows:— 

"That an improper alienation of joint 
family property by a father or manager 
can be set aside at the instance of an 
after-born coparcener provided there was 
in existence at the date of the alienation 
some coparcener who could challenge it 
and he had not consented to the alienation 
or ratified it before the after-born son was 
begotten.” 


31. In Venugopalaswamy Varu 
Temple v. Visweswara, AIR 1969 Andh 
Pra 24. in paragraph 9 of the judgment 
it is observed as follows :—— 


“That an- after-born son can, inder 
certain circumstances sue to set aside his 
father’s alienation of ancestral property 
is not disputed. The law seems to be now. 
fairly settled that a son born in a joint 
Hindu family acquires by birth interest 
in ancestral property. but does not ac- 
‘quire any interest in any right to sue. The 
cause of action accrues onlv on an aliena- 
tion and only when the purchaser takes 
possession under the alienation. See Arti- 
cle 126. now Article 109. of the (new) 
Limitation Act. It would be a mistake to 
think that a new cause of action occurs 


upon the subsequent birth of a son in the 


family. The after-born son does not atc- 
quire a fresh cause of action and con- 
sequently a fresh period of limitation 
does not start from the date of his birth, 
In this case, the time from which the 
period of limitation is to be reckoned is 
the date of the transfer and taking of 
possession under it by the purchaser. 
When he was not born on the day of the 
transfer. he could not be said to be suf- 


fering from any disability on the date and 


eventually cannot take anv advantaze of 
Section 6. Limitation Act. It will thus 
be clear that a subsequently born son has 
the’ same cause of action which: accrued 
to; another coparcener apart from the 
father who made the alienation and who 
was living. at the time of alienation.” 

32. ‘In Guramma v. Mallappa. AIR 
1964 SC 510. the Supreme Court observed 
as follows in paragraph 13 of the iude- 
ment :— x 
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“A coparcener, whether he is natural 
born or adopted into the family. acquires 
an interest. by birth or adoption. as the 
case mav be, in the ancestral property of 
the family. A managing member of the 
family has power to alienate for value 
joint family property either for family 
necessity or for the benefit of the estate. 
An alienation can also be made bv a 
managing member with the consent of ali 
the coparceners of the family. The sola 
Surviving member of a coparcenary hag 
an absolute power to alienate the family 
property, as at the time of alienation there 
is no other member who has joint interest 
in the family. If another member was 
in existence or in the womb of his mother 
at the time of the alienation. the power 
of the manager was circumscribed as 
aforesaid and his alienation would be 
voidable at the instance of the existing 
member or the member who was in the 
womb but was subsequently born, as the 
case may be, unless it was made for pur-~ 
poses binding on the member of the 
family or the existing member consented 
to it or the subsequently born member 
ratified it after he attained majority, If 
another member was conceived in the 
family. or included therein by adoption 
before such consent or ratification. his 
right to avoid the alienation will not be 
affected,” 


33. Our attention was also invited 
to Articles 270 and 271 of Mulla’s Hindu 
Law, 14th Edition. Article 270 of Mulla’s 
eno Law provides inter alia as fol- 
ows: 


“An alienation may also be set aside 
at the instance of any coparcener who. 
though born subseauent to the date of 
alienation, was in his mother’s womb ait 
the date of alienation; the reason is that: 
under the Hindu law a son conceived is, 
in many respects equal to a son born.” 


“In alienation of joint family nro- 
perty made by a father. there beins no 
male issue in existence at the date of the 
alienation, is valid though made without 
legal necessity. Such an alienation can- 
not be objected to by a son born after 
the date of the alienation on the ground 
that it was made without legal necessitv. 
But an alienation made by a father who 
has sons then living not being one for 
legal necessity, or for payment of an 
antecedent debt. if made without their 
consent, may be set aside bv ane of thosa 
sons-—partially or wholly according to tha 
state in which the question arises.” 
Article 271 of Mulla’s Hindu Law prox 
vides inter alia as follows :— 


“The period of limitation for setting 
aside an alienation by-a father of icint 
family property is twelve vears from the 
date when the alenee takes possession of 


mi 


1976 


the property (Limitation Act, 1908. Sche- 
dule. 1, Article 126). If however. the alie~ 
nee has not taken possession the only 
right of the son will be to obtain a decla- 
ration that the deed of alienation is in- 
valid and the limitation prescribed was 
six years under Article 120 of the old 
Limitation Act. A similar provisicn is 
incorporated in Article 109 of the New 
Limitation Act. 

The cause of action in a suit te set 
aside the father’s alienation arises when 
the alienee takes possession of the pro- 
perty. The period of twelve vears is 
therefore to be counted trom that date. 
That is the material date not only a re- 
gards the suit of a son in existence a’. the 
date. but also the suit of a son nect in 
existence at the date. The extensicn of 
three years given by Section 6 of the 
Limitation Act cannot be availed of by 
the sons not in existence at the time of 
the alienation. 

Article 271-A provides as follows :-— 

"A suit bv a Hindu to set aside an 
alienation of joint family property made 
before his birth by his grandfather with- 
out any justifying necessity is governed 
not by Article 126 but by Article 144. 
But the same principles apply. If the 
suit is brought more than 12 years after 
the date of alienation it is barred.” 


© 834. Mr. Patel also invited ovr at- 
tention to the decision -in Bindəshri 
Upadhya v. Sital Upadhya. AIR 1927 All 
702.. In that case a suit was brought by 
the plaintiffs for a declaration that a cer- 
tain mortgage-deeqd executed on 22nd 
May. 1915 by their father. defendant 
No. 1. in favour of defendants Nos, 2 end 3 
is invalid on the ground that their fether 
executed the deed without legal necessity 
and that the property being an occupancy 
holding could not be transferred under 
the provisions of the Tenancy Act. The 
defendant had raised a plea that the suit 
was barred by limitation. The trial Court 
having applied Article 126. Limitation 
Act. found that the suit was maintairable 
as it was brought within 12 vears oi the 
date of the alienation impugned. In first 
appeal the District Judge held that Arti- 
cle 126 was not applicable inasmum ag 
the plaintiffs were not asking for posses- 
sion but only for a declaration. The “oint 
which was argued before the High Court 
was that the lower Appellate Court was 
wrong in refusing to apvlv Art. 126 o7 the 
Limitation Act. It was contended that 
Article 126 will apply- even though the 
alienee does not get possession of the 
mortgaged property .in cases where the 
interest actually mortgaged was not cap- 
able of physical possession. The said 
proposition was not accepted bv the High 
Court. Mr. Patel submitted that in «er. 
where the alienee does not get the pos- 
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session of the alienated oroperty. the pro- 
visions of Article 126 of the Old Limita- 
tion Act equal to Article 109 of the Mew 
Limitation Act cannot be made applicable, 

35. In Chintaman v. Bhagvan. AIR 
1928 Bom 383. Fawcett. Av. C. J. observed 
as follows :— 

“Article 126 has frequently been ap- 
plied in such cases, A recent instance is 
the case of Randop Singh v. Parmeshwar 
Prasad. AIR 1925 PC 33 (Supra). where 
the Privy Council applied that article to 
a similar case. But undoubtedly that 
article contemplates the case of an alje- 
nation where the alienee has taken pos 
session of the property. because limita- 
tion only runs from the date when tha 
alienee so takes possession. It is only 
when such possession has been taken that 
any cause of action accrues to the plains 
tiff, so far as Article 126 is concerned.” 


«6, Mr. Patel also invited our at- 
tention to Sections 26 and 27(1) of 
Baroda Hindu Nibandh which provides as 
follows: 
_ 26 (1) Karta kone kahevo: (Ka) Saha- 

bhagispaiki koipana eka— 

(1) Kutumbani milakatano 
Shake chhe, tatha 

(2) Beeia shakhaso pratve kutmbana 
vahevar chalavi shake chhe: 

(kha) ava Sahabhagine Karta Kahe 


vahivata - 


e, 

(2) Karta thavana pitana hakka vishes 
Je avibhakta kutumba fakta pita. mata 
tatha putro maline thavelu hoya teva 
kutumbama pita kayadesar reete nalavak 
na hova to. kutumbana karta tarike karna 
karavano tenc hakka chhe. 


He also invited our attention to Section 27 
(1) of Baroda Hindu Nibandh 


27 (1) Sahabhasi sammati apaya a sa- 
martha hoya tvare kartana kava krutvo 
samavika milakatane bandhankaraka 
ganva: Vastutah athava kavadesar reeta 
vvavehar karnar eka athava vadhare saha- 
bhagi, beejia sahabhagio (ka) sagir howathi 
kiwva (kha) eetar karanathi. 


Sammati apava asamartha hova tvare, 
tevi sammati leedha vagar neeche jana- 
vela krutyo paiki koi krutva kare to te 
mate avibhakta kutumbani samayik mila- 
katamano asamartha hitasambandha jax 
wabdar yvanashe :-~ 

(1) Avibhakta kutumbana sar 

(a) (1) Kayada. agar 

(2) jarurivat karan matena. kinva 

(aa) avibhakta kutumbani  samavyik 
M ceana kayada matena tamarn vvava- 
nari ? i 

(2) avibhakta kutumbana Þbharan- 
poshan mate jarurivatana vavavahar: 

(3) avibhakta kutumbani  samavik 
milakatana rakshana tatha vahivat matena 
jarur te vvavahar: 

(4) avashva dharmakrivao: 

.- (5) sahabhagiona tatha’ sawashritoa 
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lagna vigere dharmik sanskar matena 
farur te vyavahar :. l 

Khulaso :— Sammati apava asmartha 

sahabhasini jat upar ke agavi milakata 
upar ava vayavaharathi koi jawabdhari 
pade che ema samaiavu nahi. 
. Bt. Mr. Patal also invited our at- 
tention to B. B. Mitra’s Limitation Act. 
Ráth Edition page 420. On that page 
under the caption “when time runs”. it 
is stated that the Legislature has cleariv 
fixed an overt and patent fact. namely the 
taking of possession of the property bv 
the alienee, as the event. from which the 
period has to be calculated, so as to avoid 
as far as possible the difficult auestion as 
to the notice. The cause of action accrues 
when the alienee takes possession, and no 
new cause of action arises on the death 
of the plaintiffs father. 

38. We have carefully considered 
the aforesaid authorities and the provi- 
sions of law pointed out to us from Arti- 
cles 126 and 144 of the Old Limitation 
Act equivalent to Articles 109 and 65 
respectively of the New Limitation Act. 
‘We have also seen Section $ of the Limi-~ 
tation Act. Section 6 (1) of the Limita- 
tion Act, 1963 provides as follows:— 

t (1) Where a person entitled to in- 
stitute a suit or make an application for 
the execution of a decree is, at the time 
from which the prescribed period is to 
be. reckoned, a minor or insane, or an 
idiot, he may institute the suit or make 
the application within the same period 
efter the disability has ceased. as would 
otherwise have been allowed from the 
time specified therefor in the third column 
‘ of the Schedule.” ae i 
Section 9 of the New Limitation Act pro- 
vides as follows :— l 

"9. Where once time has begun to 
run, no subsequent disability or inability 


to institute a suit or make an application 


stops it: 

Provided that. where letters of ad- 
ministration to the estate of a creditor 
have been granted to his debtor. the 
running of the period of limitation for a 
suit to recover the debt shall be suspend- 
ed while the administration continues.” 

39. In view: of the aforesaid doct- 
rine of “overlapping”. it is clear to us. 
that in the instant case, defendant No. l’s 
father was in existence in the H. U.F. 
who had a right to challenge the aliena- 
tion evidenced by Ex. 64 dated 7th Anri, 
1951. It is equally clear to us that the 
plaintiff was in existence in the mother’s 
womb in September, 1952 when defen- 
dant No. ts father was alive. Therefore, 
the two lives. viz. the life of defendant 
No. 1’s father who had a right to chal- 


lenge and the life of the Plaintiff in the ` 


mother’s womb overlapped, Im the con- 
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text of these facies, the plaintif had 
right to challenge the impugned alena 
tion of year 1951, a 


40.: The next contention of Mr. 
Patel was that the plaintiff could only 
challenge the said alienation within a 
period of 12 vears after the plaintiff took 
possession of the properties alienated. In 
the instant case, Mr. Patel submitted that 
Maganlal Hargovandas Soni took the pos- 
session of the alienated properties in the 
veer 1954 when the plaintiff was a minor 
an hence he was under. a legal disability 
to file the suit challenging the impugned 
alienation. Mr. Fatel submitted that in 
view of this the suit which was filed, on 
Sth August. 1968 was filed in time. 


40-A. In order to appreciate the con~ 
tention of Mr. Patel. we looked at the 
plaint Ex. 1. No specific averment is cet 
cut in the plaint indicating that Maganlal 
Hargovandas Soni took the possession of 
the alienated properties in the vear 1954. 
The only allegation in this behalf is con- 
tained in para. 12 of the plaint and that 
averment is that the cause ef action to 
file the said suit had arisen on 19th 
February. 1968 when the plaintiff came 
to know about the suit alienations. Now 
it is well settled that it is the duty of the 
plaintiff to show as to how the suit is filed 
within a period prescribed by law of 
limitation by stating clearly the facts in 
the plaint. In the instant case no such 
avermenits are set out in the plaint. 


40-B. . But anart from the absence of 
the relevanti averments in the plaint, we 
also saw the written statement. Ex. 6 given 
by defendant No. 1, but the same is also 
silent as to when the alienee Maganlal 
Hargovandas Soni teok the possession of 
the alienated properties. Defendant No: 1 
could have been the best witness but as 
stated earlier he did not enter the wit- 
mess box to give evidence. Defendant 
No, 2, the mother of the plaintiff and de- 
Eendanis Nos. 3 and 4 the sisters of the 
plaintiff are also silent about the same in 
their respective written statemenis.. The 
alienee Maganlal Hargovandas Soni is not 
a Party to the suit nor he has been exa« 
mined as a witness in the case. Even on 
reading the written statement Fx. 13 of 
defendant No. 5. it is difficult for uy te 
come to the conclusior, aS to when the 
alienee Maganlal Hargovandas Soni took 
the possession of the alienated properties. 
Such a contention does not arise from the 
pleadings of the verties. In this behal 
the necessary issue was not raised before 
the learned trial Judea. The parties did 
not focus their attention on this aspect of 
the matter and hence it is not possible for 
us to agree or accept the said submission 
of Mr. Patel. In the instant case, how- 
ever, the impugned alienation evidenced 
by the document dated 7th April, 1951 


x 
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Clearly shows that the possession of the 
alienated. properties was given to the 
alienee Maganlal Hargovandas Sori on 
that day. But assuming that the suic wag 
filed: in time, even then it must fail 
against defendant No. 5 as we hare al- 
teady taken the view that the alieration 
evidenced by Ex. 64 was effected fcr the 
legal necessity of the H.U.F. for the 
benefit of the estate of the H.U.F and 
for payment of antecedent debts of the 
family. Mr. Patel also submitted that no 
consideration was passed by the atiense 
Maganlal Hargovandas Soni for the alie- 
nation of the H.U.F. properties ir the 
year 1951 in favour of defendant Mo. 1. 
but in view of the clear recitals cottain- 
ed in Ex. 64. and the evidence of Chhota- 
lal Ranchhodii Desai, Ex. 58 it is no’. nos- 
sible for us to agree or accept the said 
submission of Mr. Patel. 


44. Mr. Patel then submitted that 
defendant No. 5 did not pav anv coznside- 
ration to Maganlal Hargovandas Sori for 
effecting the transaction evidenced by 
Ex. 57 dated 17th October. 1958. Or. this 
point, we are having the unimpeamable 
evidence of defendant No. 5 who deposed 
tnat he paid to Maganlal Hargovandas 
Soni a sum of Rs. 7.995/- for effectins. the 
said transaction and the contents of Ex. 57 
corroborate the same. In this view of 
the matter there is no substance ir this 
submission of Mr. Patel. 

42. Mr. Patel then submitted that 
the learned trial Judge was in error in 
dismissing the plaintiffs suit for the rea- 
sons mentioned in the earlier part cf the 
judgment as Maganlal Hargovandas Soni 
was a necessary party to the suit. Mr. 
Patel is right in his submission. No coubt. 
Masanlal Hargovandas Soni would have 
been a Proper party in the suit but on 
that count the learned trial Judge should 
not have dismissed the plaintiffs suit 
against defendant No. 5. 
4B. We may mention here that 
Defendant No. 5 in his evidence at Ex. 56 
deposed that when he had purchase} the 
alienated propertv in the vear 1958 from 
Maganlal Hargovandas Soni, defendant 
No, 1 had attested the document, Ex. 57 
in his favour and further stated jin his 
presence that defendant No. 1 had signed 
tie document Ex, 64 dated 7-4-19¢1 in 
favour of Maganlal Hargovandas Soni 
waich provides in terms that the posses- 
mae əf the alienated property was ziven 
to him in the vear 1951. Defendant No. 1 
- could have obiected to such a reci-al in 
Ex. 64 if the Possession. of the alienated 
property was not given to the alieree in 
foe year 1951. No such plea was iaken 
in the written statement of defersiants 
Nos. t to 4-and defendant No. 5 wes not 
cross-examined on this point by cefen- 
dant No. 2. In this view of the matter, 
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we cannot agree with the submission of 
Mr, Patel that the possession of the alie- 
nated property was given to the alienee 
Maganlal in the vear 1954. 


«44, These were the only conten- 
tions raised by Mr. Pate] for attacking 
the legality of the alienation in favour of 
defendant No. 5 and as we do not find 
any substance in the same. we agree with 
the ultimate conclusion arrived at by the 
learned trial Judge in this behalf. 


45. That brings us. to the attack 
of Mr. Patel on the alienation effected by 
defendant No. 1 in favour of defendant 
No. 6 evidenced by Ex.. 69 Gated 6th 
November. 1962. His main attack was 
on two grounds viz :— 


{1} That the impugned alienation was 
effected without anv legal necessity: and 


(2) That defendant No. 6 did not pay 
to defendant No. 1 any consideration for 
effecting the said alienation. 


46. The impugned alienation evi~ 
denced bv Ex. 69 is dated 6th November. 
1962 and is executed by defendant No. 1 
on behalf of himself and on behalf of the 
minor for the receipt of consideration of 
Rs, 8,999/-. It is stated in the said docu- 


` ment that the transaction was effected for 


e legal necessity and for the benefit of 
the estate of the family. It is significant 
to note -that the mother’ of the plaintiff 
Re. defendant No. 2 attested the said 
document. Witness Nanubhai Bhimbhai. 
Ex. 79. also attested the same and he fully 
supports the case of the alienee defendant 
No. 6 in his evidence. 


47. In. this behalf our attention 
was drawn to the second important docu- 
ment M. 28/3 which is a receipt bearing 
the same date i.e. 6th November, 1962 
passed by defendant No. 1 and defendant 
No. 2 in favour of defendant No. 6 show- 
ing that the aforesaid payment of Rupees 
8.999/- was made by defendant No. 6 to 
defendant No. 1. Defendant No. 6 in 
terms deposed in Ex. 68 that he wag 
knowing the signature and writings of de- 
fendants Nos. 1 and 2 and he had seen 
them writing Ex. 28/3. He also denosed 
that minor Shakuntala. the sister of the 
Plaintiff, was present when the conside- 
tation was paid. In view of this evidence. 
the learned trial Judge ought to have 
exhibited Ex. 28/3. We hereby fake the 
view that the contents of Ex. 28/3 are 
duly proved by the aforesaid evidence 
and the same is ordered to be exhibited 
as Ex. “A” in the appeal. Ex. 28/3 states 
inter alia that the said alienation had 
taken place for the benefit and the inte. 
rest of the family. This also clearly 
proves that the plaintiffs mothar defen- 
dant No. 2 was not only an attesting wit- 
ness to Ex. 69 but she knew the contents 
and the purpose of the impugned aliena~ 
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tion fully, We may mention once again 
at this stage that Ex. 28/3 is addressed by 
defendants Nos. 1 and 2 to defendant No. 6 
and if is stated therein. inter alia that a 
sum cf Rs. 8.999/- was received by defen- 
dant No. 1 from defendant No. 6. 

43. But apart from the aforesaid 
documentary evidence Exs.. 69 and 28/3 
(now marked Ex. “A” in the record of the 
appeal), there is overwhelming oral evi- 
dence to prove that the aforesaid aliena~ 
tion took place because of the legal neces- 
sity of the H. U.F. Now it is an admit- 
ted fact that the daughter of defendants 
Nos. 1 and 2 married in February. 1963 
le. to say within three months after the 
execution of the impugned alienation 
Ex. 69. Defendant No. 2 in terms deposed 
that defendants Nos. 5 and 6 did attend 
the marriage of her daughter. The afore- 
said evidence does disclose that even in 
the year 1962 the family was having the 
monthly rental income of Rs. 250/-. The 
evidence also shows that it was difficult 
for the family to defrav expenses on occa- 
sions like marriage, demise. repairing the 
property of H, U. F.. payment of antece- 
dent debts or for the sickness of the mem- 
bers of the family. The aforesaid evi- 
dence also shows that the plaintiff had to 
stay with his maternal uncle and that he 
had to pay to him Rs. 55/- per month for 
his lodging-charges. The evidence also 
shows that the family had to run twe 
establishments viz. one at Baroda and one 
at Navsari. The aforesaid evidence. also 
shows that defendant No. 2 was telling 
Ishwarlal Ex. 63 that she was having diffi- 
culties in maintaining the family. 


49. In this behalf we mav refer to 
the evidence of Gajlanand Vishwanath 
Junnarkar. Ex. 42, who deposed inter alia 
that he did not pay anv money to.. his 
sister defendant No. 2 at the time of the 
marriage of defendant No. 2’s daughter 
in February. 1963. He stated that the 
marriage was performed with economy. 
In this behalf it is significant to note that 
the plaintiffs mother. defendant No. 2. 
deposed that in regard to the marriage 
expenses her brother and relatives had 
helped her for expenses. She also de- 
posed that the marriage expenses were 
only to the extent of Rs. 200/-. 


50. In this behalf we mav refer to 
the evidence of defendant. No. 5 who de- 
posed that for the marriage of Mrunnalani, 
he. defendant No. 6 Bansilal Desai. Bhaiii- 


bhai Mulla and others had been to Baroda. . 


He also deposed that the marriage was 
performed in pomp and not in simplicity. 
He stated that financial position of defen- 
dant No. 1-and his family was alwavs 
verv poor and that defendant No. 1 had to 
‘file suits many times to recover rents 
from the tenants. He also deposed that 
he knew defendant 2 since 1943 and he 
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had no meane to defray expenses on ot- 
casions of demise in family or marriages 
in family or for repairs to properties ete. 

Defendant No. 6. Navnitrai, Ex. 68 
deposed that defendants Nos. 1 and 2 had 
told him that they would require money 
for the marriage. He also deposed: that 
some 8 or 10 days prior to the transaction 
of the impugned alienation. defendants 
Nos. 1 and 2 had told him that the aliena- 


ted properties would b= sold to him. He 


also deposed that he iold them that he 
would make inquiries as to whether there 
would be anv marriage of defendant 
No. 4 or not. He also deposed that the 
consideration for the impugned alienation 
was fixed at Rs. 9.000'- He stated that 
he had withdrawn monay from his family 
account in the Dena Bank and that he had 
withdrawn a sum of Rs. 11.000/-. He also 
deposed that he had rurchased the’ alie- 
nated properties by the impugned aliena- 
tion dated 6th November. 1962 for Rupees 
8.999. The evidence of this witness is 
duly corroborated by the contents of 
Ex. 69 and Ex. 28/3 (now marked Ex. A in 
the record of the appeal). 


51. On behalf of defendant No. 6 
witness Nanubhai Bhimbhai, Ex. 79, was 
also examined. This witness is the attest- 
ing witness to Ex. 69. The witness de- 
posed in clear terms that something like 
Rs. 8,000/- was paid (by defendant No. 6) 
to defendant No. 1 in the office of the 
Registrar: He also dep sed that the navy- 
ment was made in presence of defendant 
No. 2. the mother of the plaintiff. He 
stated that defendants Nos. 1. 2 and 6 were 
saying to him that the aforesaid amount 
was to be spent for the marriage of the 
daughter of defendant No. 1. In cross- 
examination the witness deposed that 
when defendant No. 6 Daid the money to 
defendant No. 1, defendants Nos. 1 and 2 
both counted money. Defendants Nos. 1, 
2 and 6 were talking inter se that the 
aforesaid .amount was reauired for the 
marriage of defendant No. 1’s daughter. 
He also stated that. the talk about the 
aforesaid money being taken for marriage 
of the daughter was ecing on. when ex- 
ecution and attestations were being done 
on Ex. 69. 


52. We are also havine the evi- 
dence of defendant ‘No. 7 at Ex. 88. and 
even defendant. No. 7 also deposed inter 
alia that it was true that sometimes de- 
fendants- Nos. 1 and 2 were in need. of 
money for expenses, 

53. Thus on a careful reading of 
the. aforesaid oral evidence. we are con- 
vinced that the impugned alienation: 
Ex. 69 was effected by defendant No. 2 
for legal necessity viz. for the marriage 
expenses of the daughter of defendant 
No. 1 and for other family expenses. - In 
this behalf. as stated above. the ora] evis 
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dence of the aforesaid witnesses is duly 
corroborated by the contents of Ex. 69 
and Ex. 28/3 (Ex. A of the record of “he 
appeal). On reading the said evidence, 
we are also convinced that in the instant 
case defendant No. 6 did pay to the de- 
fendant No. 1: the amount of conside~a- 
tion as mentioned in Ex. 64 and Ex. 2€/3, 
As a result of the said discussion, we are 
convinced that there is no substance of 
merit in the submission made by Mr. Pate] 
that the alienation dated 6th Novembar, 
1962 evidenced by Ex. 69 bv defendent 
No. 1 in favour of defendant No. 6 was 
effected without any legal necessity of 
without receiving any consideration. 


54, These were the only conten- 
tions raised by Mr. Patel for attacking 
the legality of the alienation dated €th 
November, 1962. 


55. We have carefully considered 
all the submissions made by Mr. Pazel 
and there is no substance or merit in anv 
of his submissions. 

56. In the result the appeal is ds- 
missed with costs. As the appeal is filed 
in forma pauperis. a copy of the decree 
be sent to the Collector for recovering tne 
requisite amount of court-fees. 

Appeal dismissed. 
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B. L. Shukla and another. Appellarts 
v. Fatmabai Ismail, Respondent, 

‘First Appeal No. 899 of 1973 wžth 
Civil Appln. No. 1950 of 1974, D/- 9-1- 
1975. 

(A) Civil P. C. (1908), Section 80 — 
‘Act purported to be done by public 
officer in his official capacity’ — Suit jor 
malicious prosecution against police oli- 
cers — Notice under S. 80 is essential r- 
respective of whether they acted mala fide 
or bona fide, for maintainability of suit. 


Where the defendants police offices, 
acting in the course of the investigation 
had filed a charge sheet against the plain- 
tiffs for the offence of murder but th=v 
were ultimately acquitted of the charge. 
there was no escape from the conclusion 
that the act in question was done or was 
purported to be done in the discharge of 
official duty by the- police officers in th-ir 
official capacity. Question. that the éct 
was purported to be done in the discharse 
of their duty was so done on account of 
malice, is absolutely irrelevant for decid- 
ing the question whether such a statutory 
notice is required to be given under Sec- 
tion 80. The absence of such statutary 
notice under Section 80 before instituting 
hatch tcc tt dca latch 
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the suit for malicious prosecution, makes 
the suit not maintainable. AIR 1973 SC 
2591, Applied: AIR 1941 Pat 461 and AIR 
1934 Pat 14 and AIR 1924 Cal 145 and 
AIR 1918 Mad 62 (FB). Rel. on. (Para 16) 
Cases Referred: Chronological Paras 
AIR 1973 SC 2591 = 1973 Cri LJ 1795 16 
AIR 1941 Pat 461 = 22 Pat LT 392 15 
AIR 1934 Pat 14 = 154 Ind Cas 219 14 
AIR 1924 Cal 145 = 28 Cal WN 10 13 
AIR 1918 Mad 62 = 34 Mad LJ 494 (FB) 
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G. M. Vidyarthi, Asstt. Govt. Pleader. 
for A PEERSDIS D. D. Vyas. for Respon- 

ent, 

J. M. SHETH, J. :— This appeal is 
directed against the judgment and decree 
passed by the learned Civil Judge. Senior 
Division, Junagadh. in.Special Civil Suit 
No. 58 of 1971, filed bv the plaint‘ff-res- 
pondent against the appellants-defendants 
for recovery of Rs. 10,500/- by way of 
damages for malicious prosecution. 

2. Appellant No. 1 B. L. Shukla 
was at the material time a police officer 
attached to Chorwad Police Station. Ap- 
pellant No. 2 Kantilal K. Vora was at the 
materia] time Deputy Superintendent of 
Police, Veray Sub-Division. These two 
police officers were concerned with the in- 
vestigation of the case registered ai ©. R. 
No. 101 of 1970 of Chorwad Police Station. 
In ‘the course of an inquiry unde- Sec- 
tion 174 of the Criminal Procedure Code 
on the information lodged by one Bharat- 
das Shamdas, it transpired that Prabhu- 
das Shamdas was murdered. His death 
took place on the night between 26-10- 
1970 and 27-10-1970 between 11.00 p.m. 
and 2.00 a.m. On 29-10-1970. at 19.15 
hours, information was lodged regarding 
this. offence of murder. Appellant No. 1. 
Police Sub-Inspector Shukla, was a formal 
complainant. The facts disclosed were 
that one Bai Divali Sidi had administered 
poison to deceased Prabhudas Shamdas 
who was residing with her and with whom 
she was in illicit connection. She was re- 
siding at village Gadu where she was run- 
ning a lodge. Dead body of deceased 
Prabhudas was initially found behind that 
lodge run by Bai Divali. 

3. First Information Report, ac- 
cording to the appellants, was lodged for 
the offences punishable under Secticns 302 
and 328 of the Indian Penal Code against 
Bai Divali only. At a later point of time. 
on arresting Bai Divali and on interrogat- 
ing her, it was found that present resnon= 
dent Bai Fatma Ismail had come in the 
afternoon or 26-10-1970 to village Gadu 
and met Bai Divali. Bai Divali made a 
grievance before her that deceased Pra- 
bhudas was harassing her and consequent- 
ly she was thinking of ending her own life. 
Respondent. Fatmabai thereupon advised 
her.not to take such a step but to adminis- 

‘ i. 
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ter poison: to Prabhudas. Respondent sup- 

plied a packet containing poison to Bai 

Divali and obtained: Rs. 3/- for it. It is 

Significant to note that Bai Fatma. accord- 

ing to the appellants, was working towards 
a side as a nurse. 

4, In the course of the investiga~ 
ton, statements of several persons were 
recorded. Bai Divali’s statement was re- 
worded and it was found that respondent 
Fetmanai had abetted the act of poisoning 


- Prabhuas which resulted into the death of 


Prabhudas. On 30-11-1970. respondent Bai 
- Fatma was arrested. Her bail application 
was rejected bv the Court. Report was 
made to add certain sections of the Indian 
Penal Code and to add the name of pre- 
sent respondent as accused by present ap- 

pellant No. 1. After the necessary in 
vestizafion. Bai Divali as well as respon- 
dent Bai Fatma were charge-sheeted to 
the Court of the Judicial Magistrate. First 
Class, After a preliminary inauiry. both 
of them were committed to the Court of 
Session fo stand their trial. At the Ses- 
sions trial, both the accused includine res- 
pondent Bai Fatma were acauitted” Act- 
cording to the appellants. they were ac- 
quitted siving them benefit of doubt. 

5. Respondent gave intimation to 
the appellants by telegrams Exs. 24 and 22 
respectively. dated 7-7-1971. regarding 
taking of action for malicious prosecution 
and claiming damages to the extent of 
-Rs. 11.000/-. They were practically in 
identical language. Resnondent Bai Fatma 
filed present Civil Suit No. 58 of 1971 on 
17-8-1971, claiming damages to the tune 
of Rs. 10,500/- for malicious prosecution, 


$. At the trial. respondents case 
was that appellant No. -1 had demanded 
Rs. 500/- from her by calling her at the 
police station. On. her having not acceded 
to that demand. she was threatened: to be 
involved in this case, and it was for that 
reason that she was subsequently involv~ 
ed, in the said case. 

7. Several contentions were raised 
. before the trial Court on behalf of the ap- 
pellants denvine the allegations made by 
the respondent against them. Written 
statement of appellant No. 2 (original de~ 
fendant No. 2) was filed at Ex. 12 Appel~ 
lant No. 1 (original defendant No. 1) filed 
his written statement at Ex, 52. 

8. The learned. trial Judge, after 
framing the issues and recor evi 
dence. found that (1) Plaintiff proved, that 
she was maliciously prosecuted for of- 
fences under Sections 302/34 of the Indian 
Penal Code in Sessions Case No. 18 of 
1971 by the defendants; (2) she proved 
damages fo her reputation and mental 
torture: (3) she is entitled to Rs. 5.500/- 


by way af damaves: (4) she is entitled to . 


Rs. 2.000/- as damages towards the costs 
of ree defence: (5) Defendants ani to 
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prove that action was taken in their off- 
cial capacity and so they were not liable: 
(6) notice under Section 80 of the Civil 
Procedure Code. according to the learned 
trial Judge, is not necessary as the-suit 
has not been filed against the Govern- 
ment, but the plaintiff had sued the de- 
fendants in their personal capacity of 
Police Sub-Inspector and Deputy Superin- 
tendent of Police: (7) suit is not. barred 
under the provisions of Bombay Police 
Act, 1951. In view of these findings of 
his, the learned trial Judge has decreed 
the suit against both the defendants (pre- 


‘sent appellants). to the extent of Rs. 7.596/- 


and awarded proportionate costs of tha 
suit. Defendants were directed to bear. 
the costs of the suit. 


9. Mr. G. M. Vidyarthi, learned 
Assistant Government Pleader, appearinz 
for the appellants. has made the follow- 
ing submissions; 3 

(1) Suit is not maintainable for want 
of statutory notice under Section 86 of 
the Civil Procedure Code. 


(2) Suit is barred under Section 159 
of the Bombav Police Act. 1951. 


(3) Suit is also barred for want of 
notice, under Section, 161 of the Bombay 
Police Act. 1951. 


(4) There is no evidence to establish 
that the prosecution was launched bv the 
appellants against the respondent malizi- 
ously and there was want of reasonable 
and probable cause for launching such a 
prosecution. 5 
Mr. Vidyarthi has contended that at the 
relevant time, appellant No. 1 Mr. Shukla 
was working as a Police Sub-Inspector at- 


: tached to Police Station, Chorwad. Atr- 


pellant No. 2 Kantilal Vora was at the 
material time working as Deputy Superin- 
tendent of Police, Veraval Sub-Division. 
The area of the Police Station in auestion 
was within his jurisdiction. These are un- 
disputed facts. Both these officers were in- 
yestigating the offence in question. Police 
Sub-Inspector was investigating the 
offence and on coming to know about the 
offence. he had: lodged a formal complaint 
on behalf of the State. During the in- 
vestigation of that case. it transpired that 
respondent had also hand in the said mur- - 
der of Prabhudas. It was in the course 
of discharge of his dutv that he had. ar- 
rested the respondent, Deputy. Superin- 
tendent of Police had verified the state- 
ments made by the Police Sub-Inspecitor — 
and lad approved of, the report to be 
made by the investigating officer to the 
Court under Section 173 of the Criminal! 
Procedure Code. Both the officers were, 
therefore, acting in discharge of their 
official duty. It cannot be gainsaid, gub- 
mitted Mr. Vidyarthi. that at any rate | 
they were purporting to act in discharza 


of their duty in. their official capacity. 
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That being the position. such a suit ‘or 
recovery of damages for malicious prose- 
cution is not maintainable without givng 
a statutory notice, as required under S=c- 
tion 80 of the Civil Procedure 'Code. £d- 
mittedly. such a statutory notice uncer 
Section 80 of the Civil Procedure Ccde 
has not been wiven by the respondent to 
dhe appellants prior to the filing of the 
present suit. The suit should. therefare. 
fail on that ground. 

10. Relevant part of Section 80 of 
the Civil Procedure Code. material <or 
our purposes, reads: 

“No suit shall be instituted ERTE 
against a public officer in respect of any 
ect purporting to be done by such putiic 
officer in his official capacity. until he 
expiration of two months next afer 
notice in writing has been delivered to. 
or left at the office of . . and, in 
the case of a public officer. delivered to 
him or left at his office. stating the cause 
of action. the name, description and plece 
of residence of the plaintiff and the reCef 
which he claims: and the plaint shall ecn- 
tain a statement that such notice has been 
so delivered or left.” 

It is an admitted position before us that 
no such notice under Section 80 of the 
Civil Procedure Code has been given. | 

11. Telegraphic intimation viven to 
appellant No. 1 by Ex. 24 and to aprel- 
lant No. 2 by Ex. 22. was in the following 
terms: 


“You are hereby informed that ypu 
prosecuted. and ordered to prosecute my 
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client Fatmabai Ismail maliciously with- | 


out any reasonable cause and without due 
care and caution for murder charge. Step. 
She has been acquitted by the Hon’kle 
Sessions Judge. Hence my client will 
take criminal and. civil action for damages 
of Rs. 11,000/- against vou and Sub-Irs- 
pector Police Veraval.” 


Mr. Vidyarthi has contended that in the 
circumstances of the case, there is no 
escape from the conclusion that the <ect 
complained of, was the act done by these 
appellants in discharge of their duty in 
their official capacitv and at anv rate. it 
was an act purporting to be done bv them 
in their official capacity in discharge of 
their duty. Question whether they act2d 
mala fide or maliciously. meaning thee- 
by. that there was want of good faith on 
their part was irrelevant so far as the 
determination of the question regarding 
the necessity of giving statutory notre 
under Section 80 of the Civil Procedure 
Code was concerned. In support of his 
submission, he has invited our “attention 
to several decisions. 


12. We first propose to refer to 
the Full Bench decision of the Madras 
High Court in Samanthala Koti Reddi v, 
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Pothuri Subbiah, AIR 1918 Mad 62 (FB). 
Wallis. €. J., has observed at p. 69: 
"According to the Concise Oxford 
Dictionary recently: published at the 
Clarendon Press. to ‘purpert’ in this con- 
text means to ‘be intended to seem’. There 
can be no doubt that the act of the Vil- 
Tage Munsif in handing over the surplus 
proceeds of the revenue sale to fhe de- 
faulting owner was an act ‘intended to 
seem’ to be done by him in his official 
capacity so as to render notice of suit 
mecessary, if effect is to be given to the 
Tanguage of the section according to the 
natural meaning of the words used. “The 
legislature may well have considered it 
desirable to reauire notice of suit to be 
Liven in all such cases. and I see no Tea- 
son for putting a restrictive construction 
Tt is significant that 
the words ‘purporting to be done’ are. 
wider than ‘done or intended to be done 
under the provisions of this Ac? m- Sec- 
tion 264 of the Public Health Act, which 
appear to be the most comprehensive 
words used in any of the corresponding 
statutory provisions in England, seeing 
that they also inelude ‘acts intended to 
seem to be done in his official capacity: 


-and it is quite probable that ‘they were 


, that very ground. and for the 
purpose of ‘making the decisions 
inapplicable.” 


Sadasiva Aivar.. J.. 
page 71, has oe 3 


“In the present case the appellant’s 
act in paving over the balance of the Te- 
venue sale proceeds to the defaulter was 
an act falling within the ordinary duties 
of his office as Village Munsif and the 
clearly professed to do it in execution of 
that duty and it would be auite reason- 
able on the part of an ordinary third per- 
son who becomes aware cf the Village | 
Munsif’s act in: so returning the balance 
to the defaulter. to receive the impressien 
that the act was done by the Village 
Munsif in kis official capacity. I think 
the question of the good faith or the bad 
faith of the public officer. either as re- 
gards his belief in the legality or pro- 
priety of his act or the limit of bis power 
or the existence of facts justifying the 
exercise of such powers, is irrelevant in 
the consideration of the question whe- 
ther the officer is entitled to notice under 


in his judgment at 


- Section 80. Civil Procedure Code” 


Spencer, J.. in his judgment. at pge 71. 
observes: 


“ ‘Purporting’ literally means ‘holde 
ing out’ and neither ‘profess’ nor ‘pre- 
tend’ is an exact synanym for it ‘Profess’. 
as its derivation suggests, generally im- 


plies an open declaration in words. ‘Pre- 


‘tend,’ more often than not, is used where 


that which is held out is not what it real- 
ly is, I thick that the word ‘purporting 
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covers a profession by acts or by words 
or by appearance of what is true as well 
as of what is not true.” 

This decision fully supports the submis- 


sion made by Mr. Vidyarthi in this be-: 


half. 

_ ‘18. In Dakshina Ranjan Ghose: v. 
Omar Chand Oswal. AIR 1924 Cal 145, a 
Division Bench of Calcutta High Court 
has also observed: 

“In a suit for damages for wrongful 
arrest against a public officer. he is en- 
titled to notice of suit under Section: 80. 
even if in the discharge of his duty he 
has acted mala fide.” 

. 14 
by a single Judge of Patna High Court in 
Ram Kishun Prasad v. Ram Narain Pra- 
sad, AIR 1934 Pat 14. observing: 

“A public officer against whom a suit 
is filed in respect of an act done by him 
in his official capacity is entitled to notice 
under Section 80. even: though he has act- 
~ed mala fide.” i 

'“ 15. In Noor Mohammad v. Abdul 
.Fateh. AIR 1941 Pat 461. Rowland, J.. has 
observed : 

"Tn considering the question of notice 
under Section 80 the Court has to see 
whether the public officer purported to 
act as such. The question of his good or 
bad faith is irrelevant. Where the police 
- constables arrest a person. and take him 
to the police station as a person accused 
of theft their- act purports to be an offi- 
cial act and hence notice under Section 80 
is necessary.” 

16, The Supreme Court. in Pukh- 
rai v. State of Rajasthan, AIR 1973 sc 
2591: had an occasion to interpret similar 
expression used in Section 197 of the Cri- 
minal Procedure Code. At page 2592. the 
Supreme Court has observed: 


“While the law is well settled the 
difficulty really: arises in applying the 
law to the facts of anv particular case. 
The intention behind the section is to pre- 
vent public servants from being unneces- 
‘sarily harassed. The section is not res- 
tricted only to cases of anything purport- 
ed to be done in good faith. for a person 
who ostensibly acts in execution of his 
duty still purports so to act. although he 
may have a dishonest intention. Nor 1s 
it confined to cases where the act. which 
constitutes the offence. is the official duty 
of the official concerned. Such an inter- 
pretation would involve a contradiction 
in terms because an offence can never be 
an-official duty. ‘The offience should have 
been committed when an act is done in 
the. execution of duty or when an. act 
purports to be done in the execution of 
the duty.: The test appears to be not that 
the offence is capable. of being committed 
only. by a public servant.in an act done 


Similar view has been taken. 
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or purporting to be done in the execu- 
tion of his duty. The ‘section cannot be 
confined to only such acts as are done 
by a public servant directly in pursuance 
of his public office. though in excess of 
the duty or under a mistaken belief as tc 
the existence of such duty. Nor need the 
act constituting the offence be so in- 
separably connected with the official duty 
as to form part and parcel of the same 
transaction. What is necessary is that 
the offence must be in respect of an act 
done or purported to be done in the dis- 
It does not 
‘apply to acts done purely in a private 
capacity by a public servant. Expres- 
sions such as the ‘capacity in which. the 
act is performed’. ‘cloak of office’ anc 
‘professed exercise of office’ may not al- 
wavs be appropriate to describe or de- 
limit the scope of the section. An act 
merely because it was done negligently 
does not cease to be one done or purport- 
ing to be done in execution of a duty.” 

In the instant case. there is no escape 
from the conclusion that the act in ques-|- 
tion was done or was purported to be 
done in the discharge of official dutv by 
the appellants in their official capacity. 
Question that the act was purported to be 
done in the discharge of their dutv was 
so done on account of malice, is absolute- 
Iy irrelevant for deciding the auestion 
whether such a statutory notice is - re- 
quired to be given’ under Section 80 2% 
the Civil Procedure Code. The learned 
trial Judge has committed. in our opin- 
ion, an error of law in reaching the 
conclusion that no such notice was neces- 
sary. We find that such a notice under 
Section .80 of the Civil Procedure Code 
is required to be given. It having been 
not given, the suit is not maintainable 
and the suit should fail on that ground. 


17. Mr. D. D. Vyas. appearing for 
the respondent. has submitted that. in 
case the Court reaches the conclusion that 
such a notice is necessary. it is not neces- 
sary for the Court to decide other sub- 
missions made by Mr. Vidyarthi. In thas 
view of the matter. we find that it is noz 
necessary to consider other submissions 
made by Mr. Vidyarthi. The ‘suit fails 
as notice is not given as required under 
Section 80 of the Civil Procedure Code. 


18. Appeal- is allowed. The iudz- 
ment and decree passed bv the trial- Court 
are set aside and Special Civil Suit No. 
58 of 1971 is dismissed on the ground tha? 
it is not maintainable for want of notice 
under Section 80 of the Civil Procedure 
Code. Taking into consideration the pecu- 
liar circumstances of the case. parties are 
ordered to bear their own costs in the 
suit. Respondent is directed to pav ` the 
costs of the appellant in the appeal and 
bear her own. T * 


1976 Chairman Aùgaf Gommittee v. Suraj Ram (S. M, F. Ali J.) [Prs. 5-7] J. &K. 17 


Thus precaution has been teken by the lezis- 
lature to see that the Committee consists of 
reasonable set of persons who do not sufer 
from any mental infirmity or who are not 
otherwise ill reputed, habitual offenders ste. 
Section 18 of the Act describes the functons 
of the Committee. So far as the present case 
is concerned, we need only refer to the pro- 
visions of Sections 48 which is the provi ion 
relating to ejectment of an unauthorised or 
unlawful occupant. Sections 43 and 44 of-the 
Act may be quoted here: 


“48. (1) If the Committee is of opirion 


that any person is in unauthorsed . 


occupation of any wakaf proparty 
and that he should be evicted, the 
Committee shall issue in the marner 
hereinafter provided a notice in vrit- 
ing calling upon that person to show 
cause why an order of  eviccion 
should not be made. 


(2) The notice shall: 


a) specify the grounds an which the omer 
of eviction is propased 
and 

D) require all persons zoncerned, that is 
to say, all persons who -are, or may 
be, in occupation of, or claim interest 
in, the wakaf property to show caise, 
if any, against the proposed order on 
or before such date as is specified in 
the notice, being a date not eaalier 
than ten days from the date of issue 
thereof 


(8) The Committee shall cause the nocice 
to be served by having it affixed on the orter 
door or some other conspicuous part of the 
wakaf property, and in such other manner as 
may be prescribed, whereupon the notice saall 
be deemed to have been duly given to all 
persons concerned, l ; 


44. (1) If, after considering the caase, 
if any, shown by any person in pur- 
suance of a notice under Section 48 
and any evidence he may produce 
in support of the same and eter 
giving him a reasonable opportunity 
of being heard, tke Committee is 
Satisfied that the wakaf propert~ is 
in -unauthorised occupation, ‘the 
Committee may, on a date to be fix- 
ed for the purpose, make an onder 
of eviction, for reasons to be recerd- 
ed therein, directirg that the wekaf 
property shall be vacated by all 
persons who may be in occupa-ion 
thereof or any part thereof, and 

cause a copy of the order to be effi- 

í xed on the outer door or some other 
conspicuous part cf the wakaf wro- 


perty, 


(2) If any person refuses òr fails to cem- 


ly with the order of eviction within forty- 
five days of the date of its publication urder 
sub-section (1); the Committee or any Offcer 
duly authorised by the Comm:ittee in this þe- 
half may evict that person from, and take 
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possegsion of, the wakaf property and may, 
for that purpose, call upon the Officer-in- 
Charge Police Station of the area to render 
assistance in evicting that person.” 


6.. An analysis of Sections 48 and. 44 
of the Act would show that the power vested 
in the Committee is not uncanalized or arbi- 
trary one but is a controlled one. In the first 
place the Committee must come to a tentative 
opinion before proceeding under Section 48 of 

e Act that any person is an unauthorised 
occupant:.- Such tentative opinion may 
based on a report or information which is be 
fore the Committee, Thereafter the Com- 
mittee has to issue a notice in the manner 
prescribed to. the unauthorised occupant to 
show cause why an order of eviction should 
not be made. The statute also provides that 
notice must contain the grounds on which 
the order of eviction is proposed to be made 
so as to give sufficient notice to the unautho- 
rised occupant to defend his case. Clause 
(3) of Section 48 also states that the notice 
must also be served by being pastec on the 
conspicuous part of the Wakaf property so 
as to make the notice effective. Section 44 
clause (1) provides that after considering the 
cause shown by the unauthorised occupant 
and taking evidence and giving reasonable 
opportunity to the occupant to defend him- 
self, if the committee is satisfied that the oc- 
cupation of the person is unauthorised then 
it may pass the order of eviction, Here also 
the legislature has acted with great caution. 
Sub-section (2) of Section 44 provides that if 
after the occupant defies the order of evi- 
ction within 45 days of its publication, then 
only he would be evicted by the Committee 
through the agency of the police. It would 
thus be seen that the legislature has taken all 
possible, precautions against any injustice 
being caused to any such person and the two 
sections i.e. Sections 43 and 44 contain all 
the important indicia and rules of natural 
justice. Not only this, but under Section 48 
appeal lies from any order passed by the 
Committee under Section 44 i.e. tke order 


of eviction. to a District Judge, who is un- 


doubtedly a very senior judicial officer so that 
the District Judge may examine the decision 
of the Committee in an objective manner. 
Neither before the District Judge nor before 
the Committee is there any provision in the 
Statute which bars the unauthorised occupant 
from being defended through a lawyer. Final- 

ly S. 49 of the Act runs thus: . 


“49. Every order made by the District 
Judge under this Act shall be final and shall 
not be called in question in any original suit, 
application, or execution proceedings.” 


This section clearly makes any order passed 
by the District Judge final and the jurisdic- 
tion of the Civil Court is ousted. 


7. Mr. Malhotra submitted however 
that wnder Section 13 (2) (i) the Committee 
has been conferred with the powers to in- 
stitute and defend proceedings in a court of 
law relating to Wakf property and therefore 
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the Committee has a discretion to proceed 
against . the unauthorised occupant either ac- 
cording to the provisions of- Sections 43 -and 
44 or to institute a suit against him in a 
Court. These two remedies being purely selec- 
tive are discriminatory so as to attract Arti- 
cle 14 of the Constitution of India 
| 8$.. In the first place the argument is 
totally misconceived. The scope of Sec- 
tions 43 and 44-and that of Section 13 (2) G) 
are entirely different. Sections’43 and 44 
deal specifically with the cases of unauthoris- 
ed occupants whereas Section 13 (2) (i) deal 
vith only the functions of the Committee 
in protecting and defending the Wakf pro- 
perty. When the Committee has been armed 


with specific powers to deal with a particular’ 


situation, there is no reason to suppose that 
it should abnegate its functions and proceed 
under Section-13 (2) (i) of the Act. Thus on 


this ground alone this case is clearly distin-. 


guishable from the case of the Supreme Court 
in AIR 1967 SC 1581. Nevertheless Northern 
India Caterers case was fully considered by 
the Supreme Court in the Chhagganlal’s case 
(reported in AIR 1974 SC 2009) where the 
law laid down by their Lordships in the 
Northern India Caterers case (AIR 1967 SC 
1581) has not been accepted as correct law 
though the Northern India Caterers case has 
not been specifically overruled by the later de- 
cision of the Supreme Court. The judgment 
© written by Alagiriswami, J. who spoke for 
A. N. Ray, Chief Justice, Palekar and 
Mathew, JJ. and for himself observed as 
follows :— 


“Where a statute providing for a more 
drastic -procedure different from the ordinary 
procedure covers the -whole field covered by 
the ordinary procedure as in Anwar Ali 
Sarkar’s case 1952 SCR 284 = (AIR 1952 SC 
75) and Suraj Mall Mohta’s case (1955) 1 


7 SCR 448 = (AIR 1934 SC 545) without any 


guideline as to the class of cases in which 
either procedure is to be resorted to, the 
_ Statute will be hit by Article 14. Even there, 
as mentioned in Suraj Mall Mohta’s case, a 
provision for appeal may cure the defect. 
Further, in such cases if from the preamble 
and surrounding circumstances as- well as the 
orovisions of the statute themselves explained 
and amplified by affidavits, necessary guide- 
lines could be inferred as in Saurashtra case 
1952 SCR 435 = (AIR 1952 SC 123) and 
Jyoti Prashad’s case (1962) 2 SCR 125 = 
(AIR 1961 SC 1602) the statute will not be 
hit by Art. 14 uae os 


Er This is sufficient guidance for 
the authorities on whom the power has been 
conferred. 
given in the statutes one expects the officers 
concerned te avail themselves of the proce- 
dures prescribed by the Acts and not resort 
to the dilatcry procedure of the ordinary civil 
court. Even normally one cannot imagine an 
officer having choice, of two procedures, one 
which enables him to get possession of ‘the 
property quickly and the other which would 


With such an indication clearly - 


be prolonged one, to. resort to the latter. 
Administrative officers, no less than the 
courts, do not function in a vacuum. It wouid ` 
be extremely unreal to hold that an ad- 
ministrative officer would in taking proceed- 
ings for eviction of unauthorised occupants 
of Government property or Municipal pro- 
perty resort to the procedure: prescribed by 
the two Acts in one case and to the ordinary 
Civil Court in the other. The provisions of 
these two Acts cannot be struck down in the 
fenciful theory that power would be exer- 
cised in such an unrealistic fashion.” 

x s X X X x 
o  seeeeseeenes On the whole, considering the 
object with which these special procedures 
were enacted by the legislature we would not 
be prepared to hold that the difference be- 
tween the two procedures is so unconscion- 
able as to attract the vice of discrimination. 
After all Article 14 does not demand a fana- 
tical approach. - We, therefore, hold thai 
neither the provisions of Chapter V-A of the 


. Bombay Municipal Corporation Act nor the 


provisions of the Bombay Government Pre- 
mises (Eviction) Act, 1955 are hit by Art. 14 
of the Constitution.” i 


9. In making this observation their 
Lordships clearly expressed their disagree- 
ment with the majority view in Northern 
India Caterers’ case (AIR 1967 SC 1581) and 
observed: as follows :— 


Furthermore, the fact that the 
Legislature considered that the ordinary pro- » 
cedure is insufficient or ineffective in evicting 
unauthorised occupants of Government and 
Corporation Property and provided a special 
speedy procedure therefor is a clear gui- 
dance for the authorities charged with the 
duty of evicting unauthorised occupants. We, 
therefore, find ourselyes unable to agree with 
the majority in the Northern India’ Caterers’ 


oho H OD 


isepe 07 3 SCR 399 = (AIR 1967 SC 
10. Similarly Bhagwati, J. speaking 


for himself and V. R. Krishna Iyer, J. ob- 
Served -as follows: 


af i aa The legislature can, therefore, 
do no more than define broad categories and 
indicate the policy and purpose underlying 
the legislation and leave it to a stated autho- 
rity to make selective application of the law 
in accordance with such policy and purpose. 
That would not be obnoxious to Article 14 
because in such a case the discretion to make 
the selection would be a guided and con- 
trolled discretion and not an absolute and 
unfettered one.” 
> a x x x x 
PIRE E We are of the view that the 
decision in (1967) 3 SCR 399 = {AIR 1967 
1581) does not represent the correct law and 
must be overruled.” B 


x x X X X 
Sesser What the equality clause is in- 


tended to strike at are real and substantial 
disparities substantive or processual and arbi- 


Daa 
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trary or capricious actions of the execctive 
and it would be contrary to the object and 
intendment of the equality clause to exalt 
delicate distinctions, shades. of harshness 
and the theoretical possibilities of prejwiice 
into legislative inequality or executive discri- 
mination. Our approach to Article 14 must 
be informed by a sense of perspective and 
proportion based on robust understanding 
and rejection of over-refined distinctions. 
The whole dimension of protection agzinst 
discrimination in the processual sphere re- 
lates to real and susbstantial disparitie in 
procedures. What is necessary to attract the 
inhibition of Article 14. is that there mus be 
substantial and qualitative differences betveen 
the two procedures so that one is really and 
substantially more drastic and prejudicial hañ 
the other and not mere superfine differcices 
which in this imperfect world of faLible 
human instruments are bound tc exist when 
two procedures are prescribed.” 

TORE We may also observe that taere 
is vo magic formula by which it can be said 
that one procedure is substantially more 
drastic and onerous than the other. It Joes 
not follow that merely because one proce jure 
provides the forum of a civil court while the 
other provides the forum of an admini tra- 
tive tribunal, the latter is necessarily more 
drastic and onerous than the former. We 
cannot accept such a bald proposition. Inceed, 
not infrequently, the poor man gets lost then 
he is drawn into a regular suit in a civil 
court which, it is well known, has a ong 
drawn out expensive and escalating liiga- 
tive system which often spells ruin to the «rdi- 
nary man, and, consequently, by contast, 
a prompt and inexpensive instrument, thc ugh 
manned by administrative personnel untzain- 
ed in the sophisticated court methodaogy 
and unaided by long and intricate argument 
of counsel engaged on onerous terms, may 
be preferred by many in this country. The 
procedure of the civil court also suffers wom 
many technicalities.” 

ron ere We must cast aside our pre- 
dilection for the existing system of ‘adn-nis- 
tration of justice which has prevailed vez 
a long period of time and examine the special 
machinery set up by the legislature objec- 
fively and dispassionately, without any pre- 
conceived notion or prejudice against it, and 
find out whether the special machiner-7 is 
really and substantially more drastic and pre- 
judicia than the age old machinery of Civil 

ourt.’ 


ines eee The determination of the Labi- 
lity to eviction would, therefore, really in 
practice be made by a Municipal Officer rav- 
ing proper and adequate legal training. Then 
again, the occupant against whom the spacial 
procedure is set in motion would have a ight 
to file his written statement and produce 
documents and he would also be entitled to 
examine and cross-examine witnesses. The 
Municipal Commissioner or other officer Fold- 
ing the inquiry is given the power to summon 


and enforce the attendance of witnesses and 
examine them on-oath and also require the 
discovery and production of documents, The 
occupant is also entitled to appear at the in- 
quiry by advocate, attorney or pleader. Thus, 
in effect and substance the same procedure 
Which is followed in a Civil Court is made 
available in the proceedings before the Muni- 
cipal Commissioner or other officer holding 
the inquiry. Then there is also a right of ap- 
peal against the decision of the Municipal 
Commissioner or other officer and this right 
of appeal is to a senior and highly experienc- 
ed judicial officer and not to a mere execu- 
tive authority.” 


11. In view of the observations of 
the Supreme Court quoted above, the ratio 
and the propositions that emerge from the 
decisions of the Supreme Court may be sum- 
marized as follows :— i 

(a) That the mere fact 
conferred by a statute on an authority 
is selective and is exposed to two re- 






of the Act contains sufficient guide- 
lines and the order passed under the 
Act is subject to an appeal. 


(b) 


vided by the Act. 
fanciful to imagine that the authority 
Should ' resort to ifici 


(c) That there is no special charm con- 


matory and can be preferred to the 
procedure of the civil court. 


(d) That the majority view taken in the 
Northern India Caterers case (AIR 
1967 SC 1581) was not correct and the 
majority of the Judges of the Supreme 
Court in Chhagganlal’s case (AIR 1974 
SC 2009) have expressed their dissent 
from the same. 

12. In view of these propositions 
adumbrated by their Lordships in their recent 
Judgment in Chhagganlal’s case (AIR 1974 SC 
2009) it is difficult to accept the argument 
of Mr. Malhotra that Sections 43 and 44 of 
the Act are violative of Article 14 of the Con- 


205. & K. [Pr. 1] 


stitution of India. In fact I find that Sec- 
tions 43 and 44 contain procedure which is 
almost as effective and as exhaustive as that 
of a Civil Court. An occupant is given full 
and complete opportunity to defend himself 
and appeal is also provided against the order 
of the Committee to the District Judge, and 
the appellate order has been made final and 
cannot. be questioned in any civil suit. In 
these circumstances, therefore, it can hardly 
be argued with any show of force that Arti- 
` Cle 14 of the Constitution of India is attract- 
ed to this case. For these reasons therefore, 
I hold that Sections 43 and 44 of the Act are 


constitutionally valid and are not violative. 


of Article 14 of the Constitution of India. 
The first contention raised by Mr. Malhotra 
is overruled. 

43. As regards the second point, the 
contention.is to be stated only to be rejected. 
It is the admitted case of the parties that the 
preliminary notice was issued to the plaintiff 
for vacating the premises and instead of filing 
the show cause, he filed an appeal to the 
District Judge which was dismissed on 18-12- 
1959 as being premature. Thereafter the se- 
cond notice was issued on 6-2-1960 directing 
the plaintiff to vacate the premises and against 
that order the plaintiff went in appeal to the 
District Judge. Before the District Judge the 
parties compromised and the plaintiff agreed 
to vacate the premises within a month and the 
appeal was accordingly disposed of in terms 
of the compromise arrived at by the parties. 
Thereafter the plaintiff took a most extra- 
ordinary and ingenious course of filing a civil 
suit, thus delaying the eviction by the Com- 
mittee for a period of more than 13 years. 
Having done so, the plaintiff cannot be heard 
to. say that if the order of the District Judge 
is valid the status quo-ante should be restored 
and fresh proceedings for eviction should be 
taken. If the order of the District Judge was 
valid in law as has been found by the courts 
below after the case was remitted to them by 
me, then the order of eviction passed by the 
Committee has merged in the order of the 
District Judge which is final and binding on 
the parties and cannot be challenged in -any 
Civil Court by virtue of Section 49 of the 
Act. In these circumstances, therefore, the 
plaintiff has got no claim to remain in pos- 
session of the premises. For these reasons 
the second contention is also rejected. 


14, The result is that the appeal is 
allowed and the judgments and decrees below 
are hereby set aside, and the suit of the plain- 
tiff is dismissed with costs throughout. 


15. Prayer for leave to appeal under 
letters patent was made by the learned coun- 
sel for the plaintiff respondent, which is re- 
fused because the matter is completely con- 
cluded by the decision of the Supreme Court 
in Chhagganlal’s case AIR 1974 SC 2009 
and the report containing the findings of fact 
given by the two courts below. 

Appeal allowed. 
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MIAN JALAL-UD-DIN, J. 
Ramun and others, Petitioners v. Hon’ble 
Revenue Minister and others, Respondents. 


Writ Petn. No. 98 of 1972, D/- 5-6-1974. 
_(A) Constitution of India, Art. 226 — 
Writ of certiorari — Petitioner challenging 


„Order of mutation — Authorities who passed 


order made parties — Landlords in whose 
favour order was passed were dead at time 
of filing petition — Petitioner failing to bring 
legal representatives of deceased landlords er 
record — Order cannot be disturbed in their 


‘absence. (AIR 1963 SC 786, Followed). 


(Paras 6 and 7) 
: (B) Constitution of India, Art. 226 — 
Principle of natural justice — Principle that- 
party must be heard — Compliance of. 
Principle that party must be heard and 
no decision should be arrived at without hear- 
ing the party, is satisfied if party adversely 
affected is given opportunity to know the 
case at some stage and not all stages of the 
proceeding. — (Para 8) 
Where it is clear from the order ‘of re- 
venue authority that after affording an op- 
portunity to parties he has decided the revi- 
sion, if cannot be said that the order violated 
the principle of natural justice. ATR 1956 
Pat 202 and AIR 1957 Pat 21, Rel. on. 


(Paras 8 and 9) 

Cases Referred : Chronological Paras 
a aia SC 786 = (1963) Supp 1 SCR 
6 

AIR 1957 Pat 21 = 1956 BLIR 631 8 


AIR 1956 Pat 202 = 1956 BLIR 647 8 

S. P. Gupta, for Petitioners; A. D. Singb, 
for Respondents. 

ORDER :— The petitioners seek the 
quashing of the order dated 12-7-1972 of 
respondent- No. 1 and also the order dated 
10-4-1972 of respondent No. 2 by means of 
a writ of certiorari. The petitioners have 
averred that they are tillers of the land as 
described in mutations Nos. 886, 738, 746, 
740, 742 and 903 situate in village Kotli 
Tehsil Sambar: that they have been in oc- 
cupation of the said land as tillers for many 
years before the relevant date of the pro- 
mulgation of the Big Landed Estates Aboli- 
tion Act i.e. ist Kartik 2007; that the ‘res- 
pondents are Big Landlords and were. given 
due notices-under the provisions of the Big 
Landed Estates Abolition Act by the con- ‘ 
cerned authorities for selecting the prescribed 
unit of 182 kanals, bat they intentionally did 
not appear and did not make selection of the 
land and therefore the Revenue authorities 
mzde selection of the requisite units for them 
on their behalf and attested the mutation as 
mentioned above. It is averred that this order 
of selection was passed by the Tehsildar on 
15th Bhadon 2008 Samvat and the land which 
was left out from the selection units of the 
respondents was mutated in favour of the 
petitioners as proprietors on the strength that 


18/JS/D189/75/RSS > 


1976 


they. were tillers of the said land. Aster 
conferment of the proprietary rights on he 
petitioners they made great improvements mM 
the land. Respondents,: however, approa=n- 
ed the revenue authorities for ‘cancellatcon 
of the above mentioned orders by whch 
selection of the land. was made by the Tehsil- 
dar. The Financial Commissioner vide nis 
order dated 10-4-1962 accepted the revis:on 
of the respondents by which the respondents 
have been given the right to make fresh 
selection of their units and the mutations by 


which selection was made by the Tehsildar. 


have been set aside. When the petitioners 
came to know of the said order they pre- 
ferred a revision petition before respond:=nt 
No. 1 for setting aside of the order of he 
Financial Commissioner dated 10-4-1962, Sut 
the revision was rejected by the respondznt 
No. i on 12-7-1972. The petitioners seek -he 
quashing of these orders on the followug 
grounds :— l 
(a) That the orders were passed without 
making the petitioners parties before 

the Divisional Commissioner and he 
Financial Commissioner. They were 


not given any opportunity to meet ‘he’ 


case of the respondents and the peti- 


tioners have been condemned unheard. — 


These orders have been passed in con- 
travention of the principle of natural 
justice. They are therefore illegal end 
without jurisdiction. Respondent Nc 1 
failed to consider the fact that he 
respondents were given notices un ier 
Section 14 of the Big Landed Estates 
Abolition Act but they did not avail 
of the same. ‘Therefore the order 
suffers from an error that is appar=nt 
on the face of the record. 

(b) Once a selection was made by he 
Tehsildar for the respondents that selec- 
tion could not be assailed especizlly 
when the proprietary rights of the ras- 
pondents had extinguished in the lend 
not kept for their selection. The land 
so left was transferred in favour of 
the petitioners as proprietors in whose 
favour mutations were attested. 

(c) Selection could be made only orce 
whether it be by the Tehsildar or by 
‘the proprietors themselves and tus 
could not subsequently be challenged 
in any court of law. 

(d) No fraud or undue influence, or coer- 
cion was alleged against the Tehsildar 
and therefore the selection could xot 
be upset. 

(e) Mutations conferring propriet=ry 
rights on the petitioners were attes-ed 
in the year 2008 and it was after 21 
years that they were being discharged 
and their claims disregarded in a sum- 
mary way. 

%. Respondents Nos. 1 and 2 heve 
not filed any reply affidavit. Objections have, 
however been filed on their behalf by “he 
Assistant Advocate General. In ‘hese objzc- 
tions it has been admitted that Special Teb-il- 
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dar Samba made selection for the landlords 
in pursuance of which mutations were attest- 
ed in the’ year. 2008. As regards the dis- 
pute raised by the petitioners that notices 
under Section 14 of.the Big Landed Estates 
Abolition Act were sent to the landiords it 
has been submitted that this question was 
gone into by the revenue authorities and they 


_had come to the finding that no such notices 


were served on them (vide Amnexures 
A & B). The Special Tehsildar Samba ex- 
propriated the said landlords from the lands 
in -question suo motu and without compli- 
ance of the provisions of Section 14 of the 
Big Landed’ Estates Abolition Act.. This 
illegal expropriation was further crowned by 
another illegal act by attestation of mutations 
in favour of the tillers of the land. The posi- 
tion that the petitioners have become the 
proprietors of the land pursuant to the 
mutations has not been accepted. Tt is ad- 
mitted that the revision petition filed Þy the 
petitioners was dismissed by the Respondent 
No. 1. The orders of the Divisional Com- 
missioner and the Financial Commissioner 
merged with the order of the ist respondent. 
The petitioners were given ‘ample opportunity 
by the respondent No. 1 to be heard in the 
matter. The entire record was before the 
first respondent. This opportunity was avail- 
ed of by the petitioners but they feiled to 
substantiate the allegations that the landlords 
were given the requisite notices. The grounds 
urged by the petitioners for quashing the 
order have not beer admitted by the respon- 
dents. It has further been averred that the 
petitioners were not necessary parties before 
the Revenue authorities. and therefore the 
allegation made is misconceived. 


3. Responéent Nos. 3, 7, 9, 10, 11, 
12 and 13 have also filed their objections. In 
their objections they have stated that Parkash 
Singh respondent No. 4 and Masu respondent 
No. 3 died long before the filing of the writ 
petition, therefore the writ petition being 
against dead persons is liable to be dismissed. 
No persons of the names of Harnam Singh 
son of Khojoo respondent No. 13, Nahar son 
of Khoju respondent No. 14, Hanja sor of 
Aswara exist. The writ petition has been pre- 
sented against wrong persons. On merits it 
is stated that Kaka, Puran Singh, Nagar Singh, 
Tara, Lachiman, Harnam Singh, Nar Dehi 
landlords who were given right of selection in 
the. disputed lands have not been made parties, 
Non-impleadment of these persons is fata] to 
the petition. Only one landlord Jabbar Singh 
selected land in collusion with the Tehsildar 
out of the Joint holders without the know- 
ledge of the other landlords the respondents. 
Therefore the action of the Tehsildar in 
selecting land without the consent of other 
landlords was illegal. It has been denied that 
the petitioners were the tillers of the land at 
the relevant time. Respondents landlords were 
never given notices under the provisions of 
the Big Landed Estates Abolition Act by the 
concerned authorities to select the prescribed 
unit of land. This has also been held by all 
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the Revenue officers including respondent 
No. 1.. ‘The petitioners had an opportunity 
to meet the case and therefore there was no 
violation of the principle of natural justice. 


4 I have heard the ae counsel 
. or the parties. 

5, In this case aani objections 
have been raised by S. Avtar Singh learned 
counsel for the other respondents that the 
writ must fail because of the non-implead- 


ment of necessary parties in the case and. 


also because the writ has been filed against 
the dead persons namely Parkash Singh 7 
Massu respondents 3 and 4. ` 


6 | It appears that during ‘the progress 
‘of this petition the petitioners made an ap-. 
plication praying for substitution of legal 
heirs of Parkash and Massu. This applica- 
tion was, contested by the other respondents 
on the ground that substitution could not be 
ordered in their case as these two respondents 
- had already-died at the time of filing of the 
petition. The matter was pending until 
December, 1974 when the counsel for the 
petitioners stated before the court that he did 
-not want to bring the legal representatives pe 
the deceased respondents on record’ 
the deceased respondents were not Soppe 
parties in this petition. “An exception was 
taken by the counsel for the respondents to 
‘this statement. The court however observed 
that it was unnecessary to opine on this 
matter at that stage. Tf the counsel for the 
petitioners made a statement he did it at his 
own fisk; Tf incidentally a question arises 
during the hearing of the case whether these 
persons are necessary parties to the petition 
and in their absence or in absence of their 
substituted representatives the petition could 
not proceed that could be. considered at the 
appropriate stage. The application for sub- 
stitution -was therefore dismissed as not pres- 
sed. it was ordered that the writ petition 
Shall be treated to have abated as -against 
. these deceased respondents. It may be stated 
here that the petitioners have themselves made 
an averment in the writ petition that the res- 
pondents including Parkash and ` Massu are 
big Jandiords and they were given due notices 
under fhe provisions of the Big Landed 
Estates Abolition Act to select their units of 
lands, but they did not avail of the same 
and they remained absent. The Revenue 
authorities selected their units and attested 
various mutations; that it was the land which 
was left ont from the selected units of the 
respondents which was mutated in favour of 
the petitioners as tillers of the Jand. Tt is 
- further averred that the respondents ap- 
-proached the revenue authorities for cancelia- 
tion of the above order of selection of the 
Jand.- Thus from this as well as from the 
attested copies of the orders of mutation it 


appears -that these respondents namely Massu 


and Prakash have figured <verywhere and 
have been in picture throughout. Orders 
passed ‘by the Revenue authorities including 
the one of the Revenue Minister wain are 
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sought to be impugned by the petitioners 
have been passed in favour -of these res- 
pondents as well. It is therefore manifest 
that these respondents are mecessary parties. 
It is contended by the other respondents that 


. these two respondents (Massu and Parkash: 


were dead at the time of the filing of the 
petition. This has not been controverted by 
the petitioners in the case; nor have the peti- 
tioners made any attempt to bring their legal 
representatives on -the record. The result is 
that as these respondeats are necessary par- 
ties and their representative have not been 
brought on the record the writ petition can- 
not lie. A Constitution Bench of the Supreme 
Court deciding Civil Appeal No. 586 of 1962 


‘Udit Narain Singh v. Addl. Member of Boarc 


of Revenue Bihar, reported as AIR 1963 SC 
786-has laid down thet where in a petitior 
for a writ of certiorari made to the Higk 
Court, only the Tribunal whose order was 
sought to be quashed was made party but 
the persons who were parties before the 
lower Tribunal and in whose favour the im- 
pugned order.was passed were not joined as 
parties, the petition was incompetent and was 
liable to be rejected. 


7. Whe same argument will apply with 
equal force in the case of those landlords 
who have not been made parties. It seems 
that some of ‘the orizinal landlords - whese 
names appear in the orders of mutation have 
died. Following are some of the original 
landlords or their representatives : 


Kaka son of Hari Singh 
Puran Singh son of Dhanu 
Nagar Singh son of Dhawan 
Tara d/o Lachman 

Machan d/o Lachhman 
Harnam Singh son of Laju 
Nar Dehi d/o Laju 


As these persons are not on the record before 
us in the petition therefore the impugned 
order cannot be disturbed in the'r absence. 


SUN BU bo pt 


8. Grievance of the petitioners that 
they have not been heard when the impugn- 
ed order was passed ky respondent No. 1 is 
also not genuine and the argument is devoid 
of force. The order o? the Revenue Minister 
shows that he did hear the parties and 
after affording an opportunity to them decid- 
ed the revision petition. He noticed that 
there were some landlords like Dhannun and 
Laju who have not been permitted to retain 
even the ceiling areas of 182 kanals which 
could be allowed to them under the. Act. 
He found -the order of mutation passed br 
the Special Tehsildar was full of flaws and 
suffered legal infirmity. The principle as 
regards the right of party to be heard is 
enshrined in the maxim ‘audi alteram partem’. 
But that does not give a party right to be 
heard at every stage. What the rule requires 
is that no case shouki be decided without 
hearing the parties. That indeed has been 
done by respondent Ne. 1. A Division Bench 
of the Patna ata Coure in a case reported 
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as AIR 1956 Pat 202 has laid down that x i3 
not correct to state that the party adver:zely 
affected should be heard at each and every 
stage of the administrative process. The 
principle, that a party must be heard and no 
decision should be arrived at without hearing 
the party, is satisfied if the party adver:ely 
affected is given the opportuniiy to know the 
case he has to meet and to answer that case 
at some stage and not at all stages of proceed- 
ing. The same view has been reiterated in 
AIR 1957 Pat 21. 


9. In view of this it is difficult to 
accede to the contention of the petitiomers 
that they were heard at no stage by the Re- 
venue authorities in the matter and hat 
herefore the impugned order violated the 
rinciple of natural justice. 


10. The order passed by the Revenue 
Minister docs not suffer from the legal flaw 
even otherwise. He has expressed the wew 
that no notices to file their claims were 
served upon the respondents landlords urder 
Section 14 of the Act by the Special Tehsikdar 
Samba. It was at the instance of the Land 
Reforms Officer who obtained a report from 
the Special Tehsildar Samba that the Com- 
missioner sought cancellation of the mutation 
orders as it was found that these orders of 
mutation violated Section 14 of the Big 
Landed Estates Abolition Act. What the re- 
venue Minister has done is that he has dir=ct- 
ed the Tehsildar Samba to afford a reason- 
able opportunity to the landlords to file tier 
declarations under Section 14 of this Act 
and also give opportunity to both the pamties 
to be heard before passing orders on these 
matters. The order of respondent No. I mM 
my view cannot be termed as unjust. It 
secures justice for those landlords who have 
been expropriated without notice and who 
have been given land less than the ceiing 
area permitted by the Act. 


11. In my view the writ cannot :uc- 
ceed. The same is therefore dismissed. No 


order as to casts, 
Petition dismis.ed, 
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Mistry Ali Mohd. Abdullah and others, 
Appellants v. Khawaja Abdul Qadus and 
others, Respondents. 

Second Appeal No. 73 of 1972, DJ- 
16-5-1975.* 

(A) Easements Act (1882), S. 15 — Right 
of way — Enjoyment as of right not proved 
— Claim of easement right mot sustainabee. . 

In order to establish the right of pathway 
by the plaintiffs over the land in dispute that 


*(Against judgment of Dist. J., Bhadarvah, 
D/- 4-11-1972). 
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has ripened into right of easement, it must. 
be shown that the enjoyment of such mght 
by the plaintiffs was peaceful and open and 
that the pathway was being used as of right 
as an easement without interruption and’ that 
too over a period of 20 years. ‘Para 6) 
A permissive user of pathway does not 
create any vested right to claim easement. 
AIR 1926 Lah 522 (1) and AIR 1958 Orissa 
248, Rel. on. (Para 13) 
Cases Referred : Chronological Paras 
AIR 1958 Orissa 248 = 24 Cut LT 117 14 
AIR 1926 Lah 522 (1) = 95 Ind Cas 269 14 
I. K. Kotwal, for Appellants; R. P. 
Bakshi and G. A. Tak, for Respondents. 


JUDGMENT :— This is plaintiff's second 


appeal and arises out af a suit for declara- 


tion founded on right of easement and alse 
for mandatcry injunction that was decreed 
by the Munsiff, Doda, but on anneal wes 
dismissed by the District Judge, Bhzdarwah. 

2. Briefly stating the facts of the case 
are as under: 

There is a residential house of tke plain- 
tiffs-appellants situate in Khasra Nos. $69, 
970-min at Nagar, Bhadarwah. Land com: 
prising Khasra No. 976-min adjacent to these 
survey numbers belongs to the defendants. 
The plaintiffs claim a right of way ever the 
land in khasra No. 976-roin. They also claim 
Tight to use the water of the spring located in 
the said survey number. The plaintiffs have 
averred that they have been enjoying this 
right of easement over the land of the de- 
fendants and they have been using the same 
as their path-way and also have beer: enjoy- 
ing the water of the spring for over twenty 
years. The defendants have raised obstruc- 
tion thereon by erecting a wooden fence and 
thus. have been and are preventing the plain- 
tiffs from exercising this right of easement. 

3. The defendants resisted this suit on 
the ground that no such right of easement 
is available to the plaintiffs. The defendants 
have outright denied the right of ezsement, 
and also the right of the plaintiffs to use 
water of the spring located in the land of 
the defendants. - 


4. The suit was originally brcught in 
the Court of the Sub Judge Bhadarwah, 
wherefrom it was transferred to the Court of 
Munsiff, Dod2, who on a consideration of 
the evidence that was led by the parties in 
the case and after hearing arguments, found 
that the plaintiff’s right of easement was. esta- 
blished and that the defendants have wrong- 
fully obstructed the path-way. The Munsiff 


. consequently decreed the suit of the plaintiffs 


as prayed by them. On appeal, the learned 
District Judge, Bhadarwah, found that no 
such right existed in favour of the plaintiffs, 
on the other hand the evidence led by the 
plaintiffs negatived their claim. The require- 
ments of Section 15 of the Easements Act 
have not been fulfilled. The learned District 
Judge also held spot inspection and after 
making personal observation found that the 
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right of casement of the plaintiff was not 
established. He therefore, set aside the judg- 
ment and decree of tbe trial court, and dis- 
missed the suit of the plaintiffs. Aggrieved 
by this order of the District Judge, the plain- 
tiffs have come up in further appeal to this 
court. 


§. I have heard the learned counsel 
for the parties at great length. . 

6. in order to establish the right of 
pathway by the plaintiffs over the land in dis- 
pute that has ripened into right of ease- 
ment, it must be shown that the enjoyment 
of such right by the plaintiffs was peaceable 
and open and that the pathway was being 
used as of right as an easement without inter- 
ruption and that tzo over a period of 20 
years. I have been led through the evidence 
that has been adduced by the parties in the 
case, There ave glaring discrepancies in the 
statements of the plaintiff’s witnesses. It Is 
true that ‘he plaintiffs have been using the 
jand comprising Survey No. 976-min in pos- 
session of the defendants for some time but 
there is no evidence to show that this path- 
way was being used by them as of right and 
openly so as to enable them to claim right 
of easement. 


7. Abdul Aziz P. W. stated that the 
land in dispute belongs to the parties and 
is comprised of one survey number, which 
is not a fact. Then he proceeds to say that 
half of the land belongs to the plaintiffs 
and the other half to the defendants. There 
is an old path-way from the house of the 
plaintiffs leading to their land. There is 
also a spring in the joint land of the parties. 
It is clear that this is not the case of the 
plaintiffs at all. 

. $. Ghulam Mohd P. W. stated that 
there is a pathway from the house of the 
plaintiffs which leads to their land but this 
is a general pathway and all people use it. 
It is a sort of thoroughfare. This witness has 
functioned as Patwari and as Girdawar some 
time past in this area. 

9, Mohd. Sultan P. W. affirmed that 
the spring is located in the land of the 
plaintiffs and that he saw the plaintiffs using 
the path-way from the year 1947. This again 
is not the case of the plaintiffs. 

19. Munawar Bhan P. W. stated that 
there is a pathway that goes from the house 
of the plaintiffs to the spring of the defend- 
ants but this pathway leads through the land 
of the parties, and that this pathway is being 
used from antiquity. 

1. Hemraj P. W. has also stated that 
the spring is located in the joint land of the 
Parties. From the statement of Ahad Kumar 
P. W. it appears that the disputed pathway 
is being used like a thoroughfare. This path- 
way is exactly like the other thoroughfares, 
which are used by the public. Moreover he 
has further stated that pathway is not 
being used as a matter of right but its user 
is founded upon permission given by the 


‘tis, 
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owners thereof. The witness could not say 
whether this was. a public pathway or a 
private one. 


12. Shri Ali Mokd plaintiff as his own 
witness also siated that the spring was located 
in the joint holdings of the parties. 


13. Now the: evidence of the plain- 

a resumé of which has been given 
above, does not escablish the case of the 
plaintiffs that they have been using this 
pathway as of right and also openly. It can 
be well gleaned from the evidence on record 
that the pathway the plaintiffs have been 
using Was on mere permissive lines which did 
not create any vested right in the plaintiffs 
to claim a right of 2asement. There is, also 
the report of the various revenue officers on 
the record especially the report of the Naib- 
Tehsildar who went on spot and found that 
no pathway, as claimed by the plaintiffs, 
existed. It is also found that there are no 
entries in the revenue records suggesting that 
a right of path-way existed on Survey No. 
976-min. Had this been so, then there ought 
to have been some entries in ‘WAJIB UL 
ARAZ or in some other reyenue record. 
It is also not correct that the spring is locat- 
ed in the joint land of the parties as given 
out by some of the witnesses of the plaintiffs. 
That indeed runs counter to the very case 
set up by the plaintiffs. 


14. In Piare Lal v. Ishq Lal, AIR 
1926 Lah 522 (1) it has been held that in 
order to claim a rizht of easement it must 
be shown that it was not attributable to any 
permission on the owner's part. In Lambodar 
Panda v. Ramesh Chandra, AIR 1958 Orissa 
248 the view has be2n laid down that a per- 
son claiming a right of way should prove that 
the user was as of right. It has been further 
observed that according to the conditions in 
India there is a presumption that the user is 
permissive and the person claiming the right 
must prove the acquisition of such right under 
Section 20 of the Limitation Act or Sec. 15 
of the Easements Act. 


15. It is also to be noticed that the 


District Judge who is the first appellate court 


went himself on spot, and after conducting 
spot inspection ani after examining the 
position came to the categorical conclusion 
that the plaintiffs have not been using this 
way as of right. 


16. For the foregoing reasons I am 
inclined to agree with the view expressed by 
the learned District Judge in appeal and I 
affirm the judgment of the District Judge and 
dismiss the appeal. However in view of the 
peculiar circumstances of the case, the par- 
ties are left to bear their own . costs 


throughout. 


Appeal dismissed. 
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MUFTI BAHAUDDIN FAROOQI, J. 
Nabir Bhat and others, Petitioners V. 

-Mala Hamza and others, Respondents. 

Writ Petn. No. 50 of 1972, D/- 30-4- 

1975. 


(A) Jammu and ‘Kashmir Consolidation 
of Holdings Act (1962),.S. 8 — Jurisdiction 


- of Consolidation Tehsildar — It is exclusive - 


and not concurrent with Civil or Revenue 
Court or any authority onder any other law. 


In the instant case, zhe dispute was as 
regards the’ correctness o7 the entries based 
on the order of mutation. The tenaris-oc- 
cupants could have raised the dispute ia res- 
ponse to a notice under Section 8 (2 and 
the Consolidation Tehsildar was compet: nt. to 


hear and determine the same under Sec- 
tion 8 (5). The jurisdiccion exercisabe by 
him in the matter was exclusive. Ir that 


view, the Government could not entertam the 
revision petition much less could it be heard 
and decided by the Revenue Minister. 

l (Paras 7, 8) 


(B) Evidence Act (1872), S. 115 — Estop- 
pel ty acquiescence — Acquiescence by party 
would not prevent it from challengins the 
order of authority lackinz inherent jucisdic- 
tion. Paa 9) 


A. M. Bhat, for Petitioners; S. Kori and 
H. S. Oberoi, for Respondents. 


ORDER :— This is a writ petition ander 
Section 103 of the Constitution of Jemmu 
and Kashmir. .. 


2. The facts are few and simple. One, 
Samad Ganai, died in the year 2001 Bk. 
Jeaving behind considerable landed prcperty 
in village Krankashiwar, Tehsil Scpore. 
Following the death of Samad Gana: his 
landed property was mutazed in the name of 
his widow, Mst. Sahbi, ‘his son, Mohd. 
Maqbool, and his three deughters, Mst. Sabi, 
Mst. Khurshi and Mst. Azizi as legal heirs 
and successors of the deceased. The order 
of mutation was passed or 23rd of Bhaidoon, 
2007 by Special Tehsildar, Sopore. Soon 
after the Big Landed Estates Abolition Act, 
2007 came into. force whereby ownership 
rights were conferred on tenants-occuparts of 
lands owned by a persor in excess o° the 
ceiling area. Respondents 1 to 5 herein, were 
the tenants-occupants of a portion ot the 
land owned by the deceased Samad Canai. 
In order to get the benefiz of the provsions 
of the Big Landed Estates Abolition Act con- 
ferring proprietary title on the tenan s-oc- 
` cupants, they raised a dispute about the cor- 
rectness of order of mutation which was 
finally settled by the then Financial Coramis- 
sioner by his order dated 31-8-1961 uphold- 
ing the order of mutation. - Aggrieved by 
the order of the Financial Commissioner, the 
respondents 1 to 5 herein, filed a revisiom be- 
fore the Government which was dismissed 
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in default on 2-11-1970. An application for 
restoration filed by them too was rejected. 


Thereafter they filed another revision peti- 


tion before the Government on 2-6-1971 
which was decided by the Revenue Minister 
acting on behalf of the Government by his 
judgment dated 3-7-1972. The Revenue 
Minister reversed the decision of the Financial 
Commissioner and remanded the case for 
fresh enquiry. Aggrieved by this order the 
petitioners have filed this writ petition and 
challenged’ the order as ultra vires and with- 
out jurisdiction. 

3. The case of the petitioners is that 
by. Notification SRO 135 dated 3-4-1968, the 
Government, in exercise of -the pcwers con- 
ferred by Section 4 of the J. & K. Consolida- 
tion of Holdings Act; 1962 declared its deci- 
sion to make a scheme of consolidation for 48 
Villages Including village Krankashiwan where 
the land in dispute was situated and as such 
the Revenue Minister had no jurisdiction to 
entertain the revision petition much less to de- 
cide the same. The case of the respondents 
In reply is that the Revenue Minister was 
competent to hear and dispose of the revision 
petition and, in any case, the petitioners not 
having raised this point before him, they were 
estopped from attacking the judgment on this 
pound, Two points arise for determina- 
ion :— 


1/- ‘Whether the Revenue Minister was 
competent to entertain, hear and dis- 
pose of the revision petition filed by 
respondents 1 to 5 on 2-8-1971; 


2/- Wether the petitioners are estopped 
from challenging the order on the 
ground of absence of jurisdiction 
when they had not raised this point 
before the Revenue Minister. 


A The Jammu and Kashmir Conso- 
lidation of Holdings Act, 1962 (Shortly called 
the “Act’) was enacted by the State Legis- 
lature. in the year 1962. It received the 
assent of the Sadar-i-Riyasat, as the head of 
the State was then called, on 7-3-1962 and 
was published in Government Gazette on 
9-3-1962. By its preamble the Act was 
designed “to provide for the consolidation of 
Agricultural holdings” in the State for the 
development of agriculture. Briefly stated, 
the scheme of the Act is that after a declara- 
tion is made by the Government, in respect 
of any area‘under Section 4, the Consolida- 
tion authorities shall undertake to revise the 
existing revenue records pertaining to such 
area; hear and determine disputes as regards 
the correctness and nature of the entries in 
such records; and, then conduct consolidztion 
operations on the basis of the records, as so 
revised. The preparation of the records 
is therefore an important plank on which the 
consolidation of holdings is founded. The 
Legislature has, therefore, in its wisdom 
chosen to provide that actions- pertairing to 
the correctness or nature of the entries in 
the revenue records, be such actions pending 


x 
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on the date of declaration under Section 4 or 
those brought thereafter on the‘ basis: of a 
prior cause of action or a cause of action 
accruing subsequently, should be instituted 
before the appropriate Consolidation autho- 
rity under the Act who is- required to hear 
and determine the same in accordance. with 
the provisions of the Act and the rules made 
_thereunder. (Sections 5, 8, 12). Séction 8 
reads :— a 
“Upon revision of the estate maps under 
Section - 7, the Settlement Officer (Consolida- 
tion) shall, subject to the provisions herein- 
after contained, cause -to be revised the 
Khasra Girdwari of the. unit after field to 
field girdawari and the current Jamabandi 
after its test and verification: -He shall also 
cause to be prepared in respect of the plots 
falling in the unit, a statement showing the 
‘mistakes and disputes discovered . during- the 
course of field to field girdawari and test and 
verification of the current Jamabandi. 


2. Upon preparation of the statement 
mentioned in sub-section (1), the Assistant 
‘Consolidation Officer shall, after correcting 
the clerical mistakes, if any, send notice, to- 
` gether with relevant extracts from the cur- 
. rent Jamabandi showing mistakes and dis- 
putes discovered under sub-section (1), to 


tenure-holders concerned and to the persons - 


interested calling upon them to file before him 
Objections if any, within thirty days from 
the. date of the receipt of the notice, disputing 
the correctness or nature of the entries in 
the extracts and pointing out any omission 
therefrom. or, 


3. The Consolidation Naib Tehsildar 
shall, after hearing the parties concerned, or 
where no objection is filed, after such en- 
quiries as, he may consider necessary make 
an effort as far as may be, to settle the dis- 
puted entries, and mistakes by. conciliation be- 
tween the parties appearing before him and 
pass orders on the basis of conciliation so 
-arrived at. The Consolidation Naib-Tehsil- 
dar while so acting, shall be deemed to be a 
Court of competent jurisdiction; 


Provided that, no order under this sub- 
section shall be passed on the basis of con- 
ciliation which is repugnant to the provisions 
of any law or rule or Government order for 
the time being in force. . 

4. The .Consolidation Naib Tehsildar 
shall send the remaining disputed cases with 
a report on each ‘case to the consolidation 
Tehsildar for disposal in the manner herein- 
after provided. 

5. Upon receipt of the disputed cases 
under sub-section (4), the Consolidation 
TehsiJdar shall— 

(a) issue notice to the parties concerned 
. ° calling upon them to appear before 
him on. a date and place -mentioned 
therein, and :; E rs 
' (b) hear the parties concerned and -record 
l evidence, where tendered and decide 


under sub-section (5).” 


AIR. 


: the objections, as if it were `a -court 

of competent jurisdiction. E 
6. The annual reccrds shall be revised 
on the basis of the orders of the Consolida- 
ton Naib Tehsildar under sub-section (3) and 
the orders of the .Cosolidation Tehsildar 


5. Clearly this section 


ives righ 
to a tenure-holder or - i 


offer person interested 


-to question the correctness or the nature of ` 


the entries in the existing revenue records and 
empowers the Consolidaton ‘Tehsildar to heat 
and determine thé same, as if it were the 
Court: of competent juridiction. The ques- 


tion is whether this power is exercisable by 


the Consolidation Tebsildar exclusively or 
concurrently with Civil and Revenue Courts, 
Revenue Officers and other authorities under 
other laws. Section 57 reads :— 


“Notwithstanding amything contained in . 
any other law for the time being in force, 
the declaration and adjudication of Tights of 
tenure-holders in respect of land lying in an 
area, for which a declaration has been issued 
under Section 4, or adjudication of any other 
right arising out of consolidation proceedings 
and in regard to which < proceeding could of 
ought to have been taken under this Act, shall 
be done in accordance with the provisions of 
this Act and no civil or revenue- court shall 
entertain any suit or proceeding with respect 
to rights in such land or with respect to any 
other matters for which a proceeding could 
a ought to have been taken under this 

ct, a 
_ ,& This section expressly excludes the 
Jurisdiction of the Civil and “Revenue Coutts 
in respect of matters falling within the juris- 
diction. of the Consolidation authorities. 
There is no like provision expressly excluding 
the jurisdiction of Reverue officers and other 
authorities in. the matter under other Jaws. 
On principle, however, the bar must be 
treated to be equally applicable to such offi- 
cers and authorities, the reason is that the 


-Act being a special Act dealing with a parti- 


cular subject compreheasively, the jurisdic- 
tion conferred on’ the settlement authorities 
constituting the machinery for -its implemen- 
tation must be held to be exclusive. In any 
cas2 all possibility of comfusion and doubt on 
this point is prevented by Section 3. That 
section reads: 


“The provisions of this Act and the rules . 
made thereunder shall have effect notwith- 
Standing anything inconsistent therewith con- 
tained in any other law for the time being in 
force or in any instroment having effect by 
virtue of any such law.” - 

7. On the terms of this section, the 
provisions of the -Ač are of overriding 
nature. Accordingly the jurisdiction exercis- 
able by a Revenue Officer or other authority 
under any other law in respect of ques- 
tion or matter, which the Settlement authority 
is competent to hear and determine under the 
Act, ceases in respect of any area covered by 
a declaration under Section 4 as long as 
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such declaration is effective. In my opinion, 
therefore, the jurisdiction exercisable ty the 
Consolidation Tehsildar under Section 8 is 
exclusive and not concurrently exerdsable 
by a civil or Revenue Court, Revenue Offi- 
cer or other authority under any other law. 


S In the present case the declara- 
tion under S. 4 was made on 3-4-1968. The 
impugned order was passed on 3rd July. 1972 
on the basis of a revision petition fil-d on 
Mind August, 1971. At the relevant tine the 
declaration under Section 4 of the Ac was 
effective and continues to be so even now, 
as stated by the counsel for the petit oners 
and not disputed by the other side. The 
dispute was in substance as regards the cor- 
rectness of the entries based on the orcer of 
mutation. The dispute could be raised by 
the respondents in response of notice under 
sub-section (2) of S. 8 and it was com etent 
for the Consolidation Tehsildar to hea- and 
determine the same in accordance wita the 
provisions of sub-section (5) thereof. Cn the 
principle of law stated abcve the jurisciction 
exercisable by the Special Tehsildar in the 
matter was exclusive and could not be con- 
currently exercisable by the Government or 
any other officer or authority under tle Big 
Landed Estates Abolition Act. In that view, 
the Government could not entertain the revi- 
sion petition much less could it be heard and 
decided by the Revenue Minister actirg on 
behalf of the Government. That dispo es of 
the first point. l 


9. - The second point does not need 
much discussion. The law is well settled 
that acquiescence by parties would not con- 
fer jurisdiction on any court or other cutho- 
rity to hear and determine a matter where 
such court or authority lacks inherent juris- 
diction to hear and determine the same. The 
fact, therefore, that the petitioners omitted 
to raise this point before the Revenue Minis- 
ter would not prevent them from aseailing 
the order on the ground that the Revenue 
Minister had no jurisdiction to hear and 
determine the matter. 


19. In the result I accept this petition 
and by a writ of certiorari quash the imo>ugn- 
ed order. The parties will bear their own 


costs. , 
Petition allowed. 
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Thakur Krishen Singh, Appellazt v. 
Smt. Simro Devi, Respondent. 

Tirst Misc. Appeal No. 3 of 1974, DJ- 
23-4-1975. 

(A) J. and K. Hindu Marriage Act (8 of 
1955), S. 13 (D) (viii — Divorce undar — 
Can be had only by the spouse obtsining 
decree for judicial separation. 


GS/GS/C431/75/CWM 


T. Krishen Singh v. 


Simro Devi [Prs. 1-3] J. & K. 27 


The phraseology of clause (viii) of sub- 
section (1} of S. 13 of the Act is clear. The 
words ‘against that party’ occurring herein 
leave no room- for doubt that it is only the 
injured spouse who has obtained the decree 
for judicial separation i.e. at whose instance 
a decree for judicial separation has been 


_passed, that can make an application under 


the said clause of Section 13 (1) of the Act. 
If the intention of the legislature had been 
that either party can avail of the decree, it 
would have said so in clear terms. AIR 1961 
Punj 320, Rel. on. (Para 5) 


The Hindu Marriage (Amendment) Act 
1964 (Central Act 44 of 1964) enabling either 
spouse to take advantage of the decree for 
judicial separation has not been adapted by 
the State Legislature with the result that 
clause (viii) of sub-section (1) of S. 13 of the 
Act operates in its full glory and relief by 
way of divorce on the ground mentioned 
therein can be had only by a husband of 
wife who had obtained a decree for judicial 
Separation and not by the other spouse. 

(Para 7) 
Cases Referred: Chronological Paras 


aro ae Punj 320 = ILR (1961) 2 eu 


S. P. Gupta, for Appellant; I. K. Kotwal, 
for Respondent. 


JUDGMENT :—- This appeal is directed 
against the judgment dated March 26, 1974, 
of the learned Addl. District Judge, Jammu, 
whereby he dismissed the application brought 
by the appellant herein for divorce under 
Section 13 (1) (viii) of the Hindu Marriage 
Act, 1955, Act No. VII of 1955 hereinafter 
referred to as ‘the Act’. 


2. It appears that the respondent 
herein obtained a decree for judicial separa- 
tion from the Court of the District Judge, 
Jammu, on May 20, 1971, against the ap- 
pellant on the ground that the latter had been 
guilty of desertion and cruelty as contemplat- 
ed by clauses (a) and (b) of sub-section (1) 
of S. 10 of the Act. On December 29, 
1972 the appellant made the aforesaid ap- 
plication praying that since the respondent 


_had not resumed cohabitation for a period of 


two years after the passing of the aforesaid 
decree for judicial separation in spite of seve- 
ral attempts made by him, a decree for divorce 
dissolving the marriage be passed in his 
favour.. 


3.. On appearing before the Court in 
response to the notice given by it, the res- 
pondent took a preliminary objection regard- 
ing the maintainability of the aforesaid ap- 
plication. Her contention in substance was 
that clause (viii) of sub-section (1) of S. 13 
of the Act can be availed of by that spouse 
alone at whose instance a decree for judicial 
separation has been passed and since in the 
instant case the decree was passed at her 
instance, the application was not tenable. The 
plea raised by the respondent found favour 
with the learned Additional District Judge, 
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Jammu who 
stated above. 


4. ‘Appearing in support of the appeal, 
Mr. Gupta has strenuously urged that a 
decree for judicial separation can be availed 
of by either spouse and if the cohabitation 
is not resumed for a period of two years Or 


[Prs. 3-6] 
dismissed the application as 


upwards after the passing of the decree, any - 


one of the spouses can come forward and 
pray for a decree for divorce under Sec. 13 
of the Act. 


5S. -We are afraid we cannot accede 
to this contention. The phraseology of 
clause (viii) of sub-section (1) of S. 13 of 
the Act is clear. The words ‘against that 
party’ occurring herein leave no room for 
doubt that it is only the injured spouse who 
has obtained the decree for judicial separa- 
tion i.e. at whose instance a decree for judi- 
cial separation has been passed, that can 
make an application under the said clause 
of Section 13 (1) of the Act. If the inten- 
tion of the legislature had been that either 
party can avail of the decree, it would have 
said so in clear terms. We are fortified in 


our view by the decision of the Punjab High’ 


Court in Waryam Singh v. Smt. Pritpal Kuar 
AIR 1961 Punj 320 where it was held as 
follows : 


“The argument that there is no justifica- 
tion either in principle or logic to make a 
distinction between the two spouses after a 
decree for judicial separation has been pas- 
sed overlooks altogether the essential nature 
of decrees which tend to break loose the 
marriage ties. It is well to remember that 
the marriage under many systems of juris- 
prudence was a sacred union and it is only 
lately that a divorce or a judicial -separation 
has received the sanction of law. A decree for 
judicial separation or dissolution of marriage 
is not to be lightly granted and it is only in 
cases of specified matrimonial wrongs or 
other natural infirmities that the innocent 
party may be accorded the discretionary 
relief which is provided under the Hindu 
Marriage Act. 

. Under Section 10 either party to a mar- 
riage may seek a decree for the judicial 
separation on the ground that the other party 
has deserted the petitioner for a pericd of 
not less than two years, or has treated the 
petitioner with cruelty or similar lapses. A 
decree for judicial separation can only be 
granted at the instance of an innocent party 
and against the spouse who has been guilty 
of the matrimonial wrongs mentioned in 
Section 10. Likewise, a decree for dissolu- 
tion of marriage under Section 13 may be 
granted and again to an innocent party if the 
other spouse is living in adultery or because 
of some other infirmity in him or her for 
which the petitioner cannot be said to be at 
fault. 

D. F. Mulla, in his commentary on the 
Hindu Marriage Act at page 853 of the 12th 
edition of the Principles of Hindu Law, states 
the matter thus: 


T. Krishen Singh v. Simro Devi 


A.I. R. 


= “At the same time the view seems to 

have been taken that the injured or innocent 
spouse who has obtained a decree for judi- 
cial separation should have the right to seek 
dissolution of the marriage by a decree of 
divorce where the parties have not resumed 
cohabitation for a period of two years of 
more after the passing of such decree.” 


This conclusion of the learned authority, 
in my Opinion is clearly in consonance with 
the principles governing matrimonial jurisdic- 
tion of divorce - courts both here and in 
England. It would be indeed strange if a 
husband who has no independent right of his 
own to ask for dissolution. of marriage under 
Section 13 is permitted to seek the umbrage 
of a decree for judicial separation obtained 
by his wife against him. It is to be borne 
in mind that only one of the two parties is 
given a right to ask for divorce under 
clause (viii) on ground of judicial separation 
and in the present instance that party is the 
wife in whose favour a decree for judicial 
separation was granted and who in other 
words, is the innocent party. 


Under sub-section (1) of S. 13 of the 
Hindu Marriage Act, the husband or the 
wife can bring a petition on the ground that 
“the other party” (and these words are impor- 
tant) has not resumed cohabitation for a 
period of two years after the passing of a 
decree for judicial separation against that 
party. The words “the other Party” in sub- 
section (1) and “against that party” in 
clause (viii), in my mind, provide a key to 
the construction of this provision and these 
clearly exclude the right of one of the spou- 
ses, namely the party against whom the decree 
has been granted to claim the protection of 
a divorce court for a decree for dissolution 
of marriage.” 


Renee dene eaee nen ea omereamhnwee 


“Neither the plain language of Sec. 13 
nor the principles of Divorce Law could jus- 
tify the conclusion that a husband, who is 
the guilty party in the present case, can ob- 
tain a decree for dissolution of marriage be- 
cause his own wrong was found sufficient to 
entitle his wife in 1958 to obtain a decree 
for judicial separation. It would be singu- 
larly inappropriate to accord the same judi- 
cial status to a decree obtained under the 
Divorce Jurisdiction of a Court as an ordi- 
nary decree which in some situations may 
afford further relief to all the parties to it 
on its basis. The decree for judicial separa- 
tion is of a personal nature and enures only 
for the benefit of the party in whose favour 
it is granted as is clearly specified in Sec. 13 
itself.” 

6. It will also not be out of place to` 
mention that Section 13 of the Hindu Mar- 
riage Act, Act No. 25 of 1955 (Central Act) 
was amended by the Hindu Marriage Amend- 
ment Act, Act No. 44 of 1964. By virtue 
of the Amendment Act a new clause in the 
forra of clause (1) of sub-section (1-A) was 
inserted in place of the original clause (viii) 
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Spouse to take advantage of the decree for 


judicial separation and. apply for a dezcree. 


dissolving the marriage if ro cohabitatior has 
taken place between the spouses for a period 


of two years or more after passing of a. 


decree for judicial separation. 


T: This amendment has not been 
adapted “by the State Legislature with the 
result that clause (viii) of sub-section (1) of 
S. 13 of the Act operates in its fuli slory 


and relief by way of divorce on the ground | 


mentioned therein can be Lad only by a hus- 
band or wife who had obtained a decree for 
judicial separation and not by the_ ether 
spouse. 


8. For the foregoing reasons we find 
ourselves unable to interfere with the judg- 
ment and decree passed by the court below. 
In the result the appeal fails and is hereby 
dismissed but in the circumstances of the 
case without any order as to costs. 


Appeal - dismissed. 
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Smt. Bhagwantt, Petitioner v. Custoclian 
General and another, Respondents. 


. Writ Petn. No. 206 of 1974, DJ- H-3- 
1975. 

(A) Constitution of India, Art. 22€ — 
Writ petition — Parties to—Stranger request- 
ing impleadment — Permissibility —- Tes. — 
(Civil P. C. (1908), O. 1, R. 10). 


The applicant was granted lease of a sor- 
tion of a building by the. Custodian of 
Evacuee Property. A writ was filed by scme- 
one else relating to that bu:lding whereor an 
interim order was passed by the Court mein- 
taining the status quo, with the result that the 
applicant was denied possession. . He, there- 
fore, sought to be implead2d as a party to 
the writ petition. 


Held that the principle for impleading a 
third party to a proceeding is avoidance of 
multiplicity of proceedings and hence the 
Court has no jurisdiction to add a party un- 
less it is a necessary or proper party. A 
necessary party is one without whom no order. 
can be made effectively and a proper party 
is, one whose presence is necessary for a 
complete and final decision on the questions 
involved in the proceeding. (Para 5) 


If the questions at issue can be worked 
out without anyone being brought in a 
stranger should not be adced to the lit ga- 
tion. The eventual interest of a party in 
the fruits of the litigation cannot be teld 
to be a true test of impleading the parties 
according to the Code of Civil Procedure: 

(Para. 6) 
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Bhagwanti v. Custodian Ceneral (Jaswant Singh J.)  [Prs.1-5] J. & K. 29 
of sub-section (1) in .S. 13 enabling either: 


That the applicant is incidentaily affect- 
ed by the stay order or that he may indirect- 
ly be affected by the judgment that may 
eventually be passed or that he is interesied 
in the fruits of the litigation are irrelevant 
for his impleadment. AIR 1963 SC 786; AIR 
1953 SC 521; AIR 1969 Raj 252, Fol. 

. , (Para 7) 
Cases Referred: Chronological Paras 
AIR 1974 Cal 358 = 78 Cal WN 555 6 
AIR 1973 Guj 97 = ILR (1972) Guj 1034 8 
AIR 1969 Raj 252 = 1969 Raj LW 215 7 
AIR 1964 SC 1746 = (1964) 7 SCR 596 7 
AIR 1963 SC 786 = (1963) Supp 1 aa 


“616 
(1956) 1 All ER 273 = (1956) 2 WLR 372 7 
AIR 1953 SC 521 = 1954 SCR 506 6 


B. R. ‘Choudhary, for Petitioner; G. A. 
Tak and V. K. Gupta, for Respondent. 


ORDER :— This is an application by 
one Tilak Raj Sharma for being impleaded 
as a party. to writ Petition No. 206 of 1974 
filed on November 27, 1974, by Smt. Bhag- 
wanti, against the Custodian General Jammu 
and Kashmir and the Custodian, Evacuee 
Property, Jammu. - 


2. The case of the applicant is that as 
respondent No. 2 has vide his order No. RS 
911-74-EP dated November 26, 1974, leased 
out to him for a period of one year two 
rooms in the upper storey of the house jn 
relation to which Smt. Bhagwanti has brought 
the aforesaid writ petition and as he can- 
not get possession of the said rooms in view 
of the ad interim order directing mainten- 
ance of status quo, he is a necessary and a 
proper party to the writ petition and it is in 
the fitness of things that he should be added 
as a party to the petition. 


3. Mr. B. R. Chowdhary appearing - 
on behalf of the petitioner has opposed the 
application and has contendéd that no person 


.can under law be added as a party to a case 


merely because he would be incidentally af- 
fected by the ultimate judgment that may be 
passed therein or that he is interested in the 
fruit of the judgment. 


4. I have given my earnest considera- 
tion to the submissions made by the learned 
counsel for the parties. 


5, It cannot be disputed that the gov- 
erning principle for impleading a third party 
to a suit or proceeding is avoidance of multi-| . 
plicity of proceedings and that it is only a 
necessary or a proper party that can be 
impleaded in a suit or other proceeding, 
which means that the court has no jurisdic- 
tion to add a party unless it is a necessary of 
a proper party. A person is said to be 
necessary party if he is sought to be joined 
as a party i.e. in whose absence no effective 
judgment, decree or order can be passed, and 
a person can be said to be a proper party if 
his presence before the court is necessary to 
enable it to effectively and completely adjudi- 
cate upon and settle all the questions involv- 
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ed in a suit or a proceeding. It was pointed 
out by their Lordships of the Supreme Court 
in Udit Narain Singh v. Addl. Member Board 
of Revenue, Bihar, AIR 1963 SC 786, that a 
‘necessary party is one without whom no order 
cán be made effectively and a proper party 
is one in whose absence an effective order can: 
` be made. but whose presence is necessary 


for a complete and final decision on the ques~. 


tions involved in the proceeding. 


6. It follows, therefore, that the guid- 
ing consideration in the matter of addition 
of parties is whether the Court can, between 
the parties as arrayed before it, effectively and 
completely adjudicate upon and settle the 
questions involved in the case. If the ques- 
tion or questions at issue between the parties 
can be worked without anyone -else being 
brought in, the stranger should not be added 
as a party to the litigation. The fact that 
a stranger may eventually be ‘affected by the 
judgment or the execution of the decree or 
order against the defendant or the respondent, 
as the case may be, is not a cogent-ground 
to make him a party. I am fortified in this 
view by a decision - of the Calcutta High 
Court in Narayan Chandra Garai v. Matri 
Bhandar Pvt. Ltd., AIR 1974 Cal 358. In 
Deputy Commissioner Hardoi in charge Court 
of Wards Bharawam Estate v. Rama Krishna 
. Narains-AIR 1953 SC 521 at p. 526, their 
Lordships of the Supreme Court-pointed out 
that the eventual interest of a party in the 
fruits of the litigation cannot be held to be 
a true test of impleading the parties accord- 
ing to the Code of Civil Procedure. 


T. In Hochtief Gammon v.' industrial 
Tribunal. Bhubaneshwar, AIR 1964 SC 1746 
at p. 1750, their Lordships observed : 


“The test always must be, is the addi- 

tion of the party necessary to make adjudi- 
cation itself effective and enforceable.” 
In Fateh Raj v. Suraj Roop, AIR 1969 Raj 
252, Jagat Narain, J. after referring to a 
decision in Amon v. Raphael Tuck and Sons 
Ltd., (1956) 1 All ER 273 said at p. 253: 

“In the above decision a note in the 
Annual Practice 1955 at page 232 is repro- 
duced ivhich runs as follows: 


“Generally speaking intervention can only 
be insisted upon in three classes of cases, 
namely (A) In a representative action where 
the intervener is one of a-class whom plain- 
- tiff claims to represent. 
say, “deny that plaintiff represents me—add 
me as a defendant...... ” (B) Where the pro- 
prietary rights of the intervener are directly 
-affected by the proceedings (C) In 
action claiming the specific performance of 
“contracts where third persons have an interest 


-in the question of the manner in which the 


- contract should be performed.” 

Examining the question in the light of the 

above decisions, ‘Tilak Raj Sharma cannot be 
deemed to be a proper or a necessary party 

to the writ petition. That he is incidentally 

affected by the aforesaid stay order passed by 


~~ 


Vijay Kumar v. B. K. Thapper 


The intervener may ` 


AIR 


the court or that he may indirectly be affected 
by the judgment that may eventually be 
passed in the case or that he is interested 
in the fruits of the litigation cannot be rele- 
vant consideration for making him a party 
to the petition. l 


8. In Mahuva Municipality, Mahuva v. 
Mehta Kirtikumar Umedchand, AIR 1973 
Guj 97, where in a suit (filed by a person 
interested in the land proposed to be acquir- 
ed under the Land Acquisition Act 1894) chal- 
lenging the validity of the acquisition pro- 
ceedings started by the Government the 
Mahuva Municipality made an application 
for being impleaded as a party to the suit, 
the application was refused on the ground 
that the Mahuva Municipality was not a 
necessary party. . 

D. For the foregoing reasons, the ap- 
plication cannot be allowed. It is according- 
ly rejected. 


+ 


Application rejected. 
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MUFTI BAHA-UD-DIN FAROOQL J. 


Vijay Kumar and another, Petitioners v. 
B. K. Thapper and another, Respondents. 

Civil Original Suit No. 89 of 1974, Dj- 
10-1-1975. , 

- (A) Civil P. C. (1908), O. 40, R. 1 — 
Receiver pendente lite — When can be ap- 
pomted — (J. & K. Specific Relief Act (37 of 
1977 Smvt.), S. 9). 

Order 40, Rule 1 of the Civil P. C. em- 
powers a Court to appoint receiver of any 
property where it appears to the Court to 
be just and convenient that such appoint- 
ment should be made. The exercise of the 
power is however limited by the proviso. The 
proviso clearly refers to a case where a per- 
son in possession is a third person and the 
parties to the suit have no present right to 
disturb his possession. AIR 1932 Mad 193, 
Foll. (Para 5) 

In the ordinary sense, the words ‘just 
and convenient’, would denote what is prac- 
ticable. and what the interests of justice re- 
quire. Now what is practicable and in the 
interests of justice would- depend on the facts 
and circumstances of each case. The court 
has, therefore, a wide discretion in the matter 
of appointment of Receiver but the discre- 
tion must be sound and reasonable, 


A Court will not appoint a receiver 
against a bona fide possessor with legal title 
save in exceptional circumstances as, for 
instance, when the property is in danger of 
being wasted, destroyed or lost. But where 
he has no legal right to possession as, for 
example, when he. is a mere trespasser or one 
whose original entry was lawful and of right 
but whose right to the possession, has ter- 
minated, and he has refused or failed to quit 


CS/DS/B58/75/AGT 


pa as ai 
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despite demand, it is the duty of the Court 
to interpose and - appoint a receiver ac the 
instance of the party having legal tile to 
possession irrespective of the fact whether the 
possessor is guilty of waste, dissipatioa, or 
malversation or the fact that damages ` are 
recoverable from such possessor for use: and 
occupation, 


Under the ordinary law, once a fezancy 
has ceased either by efflux of time or by a 
legal notice to quit, the. tenant loses his 
Tight and title to possession if he has no other 
valid claim to remain in possession. He has 
no right or title to continue in possesion. 
Of course he, is not liable to be evicted ex- 
cept in due course of law but it is one “hing 
to say that he cannot be ousted exceat in 
due course of law and another thing tc. say 
that he has no right and title to be in pesses- 
sion. 

The words “although he may not heve a 
right to continue in possession after the ter- 
mination of the tenancy” in Section 9 o= the 
Specific Relief Act are clearly suggestive. 
They leave no room for doubt that a ten- 
ant has no right to possession after the ter- 
mination of the tenancy. Without any hing 
else, therefore, the defendants have no right 
or title to possession in the present zase. 
{Receiver pendente lite appointed). AIR 1973 
Ker 76; AIR 1968 SC 620; AIR 1954 Bom 


358: AIR 1958 Punj 314; (1888) ILR 1£ Cal. 


818, Considered and Applied; ATR 1971 Ker 
27; AIR 1972 Mys 20 Unreported Judg-ment 
of J. & K. High Court in S. Joginder Singh 
v.. Balkisandas (Jammu Bench), Dist. 
(Paras 6, 8, 9. 19) 
(B) J. & K. Houses and Shops Rent Zoti- 
trol Act (34 of 1966), S. 2 (5) read with 
S. 34 (2) — Lease of property consisting of 
Cinema hall, with its premises consistins of 
structuxés, fixtures, and talkie equipmen: — 
Lease was a composite one and did no at- 
tract provisions of S. 2 (5) though a notifica- 
tion issued under repealed Act which conni- 
ed in operation per new Act S. 34 (2) applied 
the provisions to any premises let out for 
trade and business — Lessee whose ferancy 
was validly terminated could not claim the 
status of a ‘statutory tenant’ under the Act 
— There was thus no justifiable reason to 
_allow the former lessee defendants to use the 
premises and take advantage as against the 
new lessees plaintiffs. (Receiver appokrted 
pending suit). AIR’ 1950 Mad 284, Rel. on. 
(Paras 11, 12, 13, 14 
Chronological Faras 
AIR 1973 Ker 76 = 1971 Ker LT 155 «FB) 


9 
AIR 1972 Mys 20 = (1971) 2 Mys ey. 


AIR 1971 Ker 27 15 
AIR 1968 SC 620 = (1968) 2 SCR 203 9 
AIR 1958 Punj 314 = 60 Pun LR 62 .- 9 
AIR 1954 Bom 358 = 56 Bom LR 308 9 
AIR 1950 Mad 284 = (1949) 2 Mad LJ 694 
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"Vijay Kumar v. B. K. Thapper (Mufti J.) 
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(1888) ILR iCal 818 8 

S. P. Gupta, N. L. Bhalgotra, R. P. Sethi, 
for Petitioners; I. D. Grover, K. N. Raina, 
for Respondents, 


ORDER :— By a lease deed dated 12-12- 
1966 Dharmarth Trust, plaintif No. 2 here, 
leased out a theatre in the City known 
as ‘Hari Talkies’ together with its machinery, 
fittings and furniture to the defendants bere, 
S/Sshri B. K. Thapper and Ram Prakash, for 
a period of ten years effective from 10-10- 
1964. Under Clause 15 of the lease deed it 
was stipulated that, upon the expiration of 
the period of lease, the lessees will hand cver 
the possession of the demised premises to- 
gether with all machinery, fittings and furni- 
ture as also the improvements made by them 
during .thè continuance of the lease to the 
lessor. The term of the lease expired on 
30-9-1974. Long before that date, on 13-2- 
1974, Dharmarth Trust, through its counsel, 
Mr. Janak Lal Sehgal served a notice on the 
lessees asking them to deliver the possession 
on due date failing which it was added, that 
the lessees will be liable to pay damages for 
the use and occupation of the demised pro- 
perty at the rate of Rs. 35,000/- per month 
till such time they handed back the possessicn 
to the lessor. Subsequently, by a lease deed 
dated 27-9-1974, which has since been regis- 
tered, ‘Dharmarth Trust leased out the theatre 
and Talkie equipment to Mr. Vijay Kumar 
plaintiff No. 1 here, for a period of ten years 
commencing from "9-10-1974. On 28-9-1974 
Mr.. B. K. Thapper and Mr. Ram Prakash 
filed a suit in the Court of Sub Judge (CJM), 
Jammu praying for permanent injunction res- 
training the new lessee from disturbing or 
interfering with their possession of the leased 
premises. An ad interim order of maintain- 
ing status quo was issued by the Sub-Judge, 
C. J. M. Jammu. It was subsequently vacat- 
ed on an application made by the lessor and 
the new lessee whereby they undertook not to 
evict the erstwhile lessees except in due course 
of law. Thereafter a dispute arose between 
the parties as regards possession which travel- 
led into the Court on a motion made by the 
police and has since been determined by 
Sub-Registrar, Judicial Magistrate, Jammu, by 
his judgment dated 17-12-1974 whereby he 
has declared the erstwhile lessees to be in 
possession of the demised premises and forbid- 
den disturbance until they are evicted in due 
course of law. On 16-12-1974, that is, one 
day before the date of the judgment, the new 
lessee and the lessor filed this suit on the 
original side of this Court for declaration that 
the plaintiff No. 1 was in possession of the 
theatre and the Talkie equipment and for. 
permanent injunction restraining the defend- 
ants and their employees, agents and servants W 
from interfering with his possession: and, in 
the alternative, for ejectment of the defend- 
ants from the ‘disputed property including the 
machinery. fittings, furniture and-the improve- 
ments made therein. 

2. Giving a background of the events 
stated above, which are not disputed, the 
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plaintiffs haye stated in their plaint that 
with a view to cover up the increased ex- 
penditure on account of expansion in its field 
of activities, the Dharmarth Trust wanted to 
Jezse out the disputed property on better fir- 
ancial terms than before, after the lease in 
favour of the defendants had expired. With 
this object in view they formulated certain 
proposals which were put to the defendants, 
but these proposals were not acceptable to 
them. Plaintiff No. 1, however, accepted the 
proposals and as such by a lease deed dated 
27-9-1974, a lease was granted of the disputed 
property in his favour effective from 2-10- 
1874. The defendants entered into negelia- 
tions with bim as a result of which they 
voluntarily surrendered the possession in 
favour of plaintiff No. 2 on 2-10-1974 who, 
in turn, delivered the same to plaintiff No. 1 
on the same day. It is added that the sur- 
render of possession was conditioned to the 
peyment of Rs. 50,000/- by plaintiff No. 1 
to the defendants as also to the defendants 
being permitted to sell tickets in respect of 
the cinema shows exhibited on 2-10-1974 
which the said plaintiff fulfilled and posted 
his own gatekeepers and other staff at work, 
but at about 11-30 in the night, after the 
last show was over, the defendants started 
instigating their men to remove the gate- 
keepers and other staff posted by plaintiff 
No. 1 and tried to dispossess him with the 
result that the law and order machinery came 
into motion and, to begin with, clamped Sec- 
tion 144, Cri. P. C. in the premises of the 
theatre and then followed it up by taking 
proceedings under Section 145, Cri. P. C. 


3. Along with the suit the plaintiffs 
submitted an application which is styled as 
one under Order 40, Rule 1 and Order 39, 
Rules 1 and 2, Civil P. C. They have prayed 
that a receiver be appointed pendente lite or 
else a temporary injunction be issued agairst 
the defendants restraining them from inter- 
fering with the plaintiff’s possession and en- 
joyment of the property including the machi- 
nery. fixtures and furniture till the disposal 
of the suit. The application is founded on 
the plea that the defendants have no right or 
title to the possession and enjoyment of the 
property; that the Jammu and Kashmir 
Houses and Shops Rent Control Act, 1966 is 
not applicable to the present case; that the 
plea about statutory tenancy based on that 
Act raised by the defendants in their suit 
filed before Sub-Judge CIM Jammu is base- 
less and unfounded; that the right and title to 
the possession and enjoyment of the dis- 
puted property is vested in the plaintiffs; that 
if the property is allowed to remain in the 
hands of the defendants, there is danger that 
it will be dissipated and irreparable mischief 
will be done particularly so because the rela- 
tions between the parties- are so much strain- 
ed that the defendants will not hesitate to 
destroy the machinery and furniture and 
render it useless; and. that the property as 
also the rights and interests of the plaintiffs 
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are exposed to manifest peril and require 
to be preserved and protected. The defend- 
ants have opposed the application. They have 
not filed their written statement so far. In 
their objections to the application the defend- 
ants urged that the relief for the injunction 
much less a temporary injunction asked for 
could not be granted in view of the decision 
under Section 145, Criminal P. C. As regards 
the prayer for the appointment of a receiver, 
they opposed it both in their objections and 
at the hearing mainly on the ground that the 
prayer, if acceded to, would result in depriv- 
ing them of their legal and constitutional 
right to hold the property as statutory tenants 
under Houses and Shops Rent Control Act 
which, they said, was applicable to the demis- 
ed premises by virtue of notification No. 193 
of 1961 adding that a receiver cannot be. ap- 
pointed in supersession of a statutory tenant. 
They further urged that otherwise also they 
could not be deprived of the use and occupa- 
tion of the disputed property including the 
machinery, fittings and furniture by the ap- 
pomtment of a receiver because, said they, a 
receiver cannot be appointed in a case of 
ejectment against a tenant overstaying the 
period of lease, particularly so when, as in 
the present case; the lessor has indicated that 
be will charge damages for wrongful use and 
occupation. They added that the fears of 
the plaintiffs about damages to the property 
were baseless. They raised some technical 
objections as well. At the hearing of the ap- 
plication the counsel for the plaintiffs did not 
press the prayer for issue of a temporary in- 
junction for the obvious reason that the deci- 
sion of Sub-Registrar, Judicial Magistrate, 
Jammu, in proceedings under Section 145, 
Criminal P. C. was an impediment. He con- 
fined himself to the prayer for the appoint- 
ment of receiver alone which the other side 
opposed, 


4, The short question for determina- 
tion is whether on the facts and circum- 
stances of the present case a receiver can be 
justifiably appointed. 


5. Order 40, Rule 1 of the Civil P C. 
empowers a court to appoint receiver of any 
property where it appears to the court to 
be just and convenient that such appointment 
should be made. The exercise of this power 
is however limited by the proviso that the ap- 
pointment of receiver will not authorise the 
court— 


“To remove from the possession or the 
custody of property any person whom any ` 
party to the suit has not a present right so 
to remove.” 


The proviso clearly refers to a case where a 
person in possession is a third person and the 
parties to the suit have no present right to 
disturb his possession. This was the view 
taken by Ramesam and Cornish, JJ. in 
Vythulinga Pandarasannadhi v. Board of Con- 
trol, Thiagarajaswami Devasthanam, (ATR. 
1932 Mad 193). I fully agree with this view. 
I make these observations because it was 
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~- Under Section 2, clause (3) of the Mysore 

Rent Control Act, 1961, Parts IV and V 

of this Act are made applicable to the 

areas specified is Schedule Il, The rale- 

van entry in Schedule II reads as fol- 
Ws: 


“61, Bhadravati Old Town and Eha- 
dravati New Board area excluding Mew 
Town and Paper Town.” 

The admission of the learned counsel for 
the decree-holder in the execution Curt 
contained in the first two sentences in 
the statement referred to above is to the 
effect that the suit schedule site is wi-+hin 
the municipal limits of Old Town Eha- 
dravathi or within the limits of the Did 
Town Municipality of Bhadravathi. his 
is an admission on a question of fact and 
is binding on the decree~holder, But ihis 
admission is only to the effect that the 
suit schedule site is within the municpal 
limits of Bhadravati Old Town Municpa- 
lity. In Schedule II of the Act, the aceas 
of several towns have been referred tæ as 
the ‘Municipal Borough’, the “Municpal 
District” or the “Municipality” of the 
Town concerned. But the term ‘Municpa- 
lity’ is significantly absent with regard to 
Bhadravati, The Act has been made ap- 
plicable to the Bhadravati Old Town and 
a portion of Bhadravati New Board area. 
It is the contention of Mr. Gopal apprar- 
ing for the respondent-decree-holder shat 
the municipal limits of Bhadravati Did 
Town including villages which do not 
form part of Bhadravati Old Town Muni- 
cipality is much larger in extent than the 
area comprised in Bhadravati Old Tcewn 
only. On a reading of the above entries in 
Schedule II it cannot be said that the said 
contention is without basis. The schecule 


in the execution application as 
well as the schedule in the de- 
-cree described the suit schecule 


site as situated in Anehalli village within 
the municipal limits by the side of B. H. 
Road. Bhadravati. Its boundaries are ¿lso 
given, The mere fact that the descripfion 
of the suit schedule site is admitted to be 
within the municipal limits of Bhadra~ati 
Old Town will not, therefore, amount to 
an admission that the suit schedule sit: is 
within the limits of Bhadravati Old Tcwn 
itself. It cannot, therefore, be said that it 
is apparent on the face of the record that 
the Court which passed the decree had no 
jurisdiction to pass the decree, _ 


13. Reliance is next placed on zhe- 
admission contained in the third sentence 
referred to above to the effect that there 
is no dispute with regard to the app-ic- 
ability of the Rent Control Act to stes 
situated within the Municipal limits of 
Bhadravati Town. If this admission is 
binding on the decree-holder, it would be 
an admission to the effect that the Caurt 
which passed the decree had no inher2nt 
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júrisdiction to pass it. But it is contended 
by Mr. Gopal that this admission is only 
with regard to the interpretation of the 
relevant entry in Schedule II of the Act 
and: thal. the said admission was made 


. under a mis~apprehension of the position 


in law as to the interpretation of the said 
entry in Schedule II. This contention has 
to be accepted. The admission amounts to 
an admission on a question of law The 
decree-holder, therefore. is not estopped 
from saving that the suit schedule site 
has not ‘been shown be within the 
limits of Bhadravati Old Town and that 
the Act is not applicable to the said site. 
It was, therefore, open to the decree- 
holder to take the contention as he did in 
the lower appellate Court that the House 
Rent Control Act did not apply to the suit 
schedule site. The lower appellate Court 
was therefore justified in coming to the 
conclusion that it is not apparent on the 
face of the record that the Court which 
passed the decree for eviction lacked in- 


‘herent jurisdiction to pass the decree. 


OH. This appeal, therefore, is dis- 
missed with costs. 
Appeal dismissed, 
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K. N. Kama Setty, Petitioner y. The 
Karnataka State Transport Appellate Tri- 
bunal and others, Respondents. 


aor Petn. No. 918 of 1974. D/- 10-11- 


(A) Motor Vehicles Act (1939), S. 47 
— Grant of permit — Existence of direct 
traffic, if a condition precedent. 


If by the grant of permit, the need of 
the travelling public at intermediate 
places could be met, the R. T A. may 
grant the permit although there is no 
direct traffic between the two termini, 
The existence of direct traffic is not a 
necessary requisite for the grant of stage 
carriage permit. W. P. No. 282 of 1972. 
D/- 27-11-1973 (Kar) and W. P. No. 1666 
of 1973. D/- 5-2-1975 (Kar). Followad: AIR 
1966 Mys 341. Explained. (Paras 4.5) 
Cases Referred: Chronologica] Paras 


(1975) W. P. No. 1666 of 1973. D/- 5-2- 
1975 (Knt) 4 
(1973) W. P. No. 282 of 1972, D/- 27-11- 
1973 (Knt) 4 
AIR 1966 Mys 341 = (1965) 2 Mys LJ 656 
2 


M. R. Venkatanarasimhachar. for 
Petitioner; S. Ananda Shetty for C. S. 
Shanthamallappa {for Nos. 5, 6 and 10), 
A. K. Lakshmeshwar (for No, 12) and M. 
Rangaswami (for No. 7), for Respondents. 


— a 
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ed a stage carriage. permit on the route 
Somasettihalli to Madhuviri, The grant 
was challenged by several objectors in the 
appeals before the Karnataka State Trans- 
port Appellate Tribunal. The Tribunal 
found that there are no direct passengers 
from Somasettihalli to Madhupiri and held 
that the Regional. Transport Authority 
had no jurisdiction to grant the permit. 
The Tribunal has not considered the other 


contentions urged for and on behalf of 


the grant. The correctness of the view 
taken by the Tribunal on the necessity of 
direct passengers from Somasettihalli to 
Madhugiri as a condition: precedent for 
the grant of nermit is the only auestion 
that has been debated before me in this 
writ petition, 

2. The question, if I may put it in 
other words, is whether the R. T. A. 
could. grant a permit when it is satisfied 
that the grant would serve the needs of 
the travelling public at the intermediate 
places, though there are no direct passen- 
gers from the two termini of the route. 
The observation made by this Court in 
G. T. Venkataswamy Reddy v. K. V. 
Puttanarasimharaju, (AIR 1966 Mys 341) 
was relied upon by the Tribunal in sup- 
port of its conclusion. The. particular 
observation made in the said judgment is 
found at para. 12 at page 343 and is as 
_follows sm 

"The contention that the R. T. ©. 
Tumkur, within whose jurisdiction only 
18 miles of the route He was not the pro- 
per authority to hold the traffic survey or 
to report about the need. has no sub- 
stance, The Tribunal came to the con- 
clusion that large number of persons go 
as Pilgrims to Tirupathi from Kunigal 
and the surrounding areas. In reaching 
that conclusion. it relied on ‘the re~ 
port of the R. T. O. and the S, P. The 
R. T.O. and the S.P.. Tumkur were well 
- qualified to find out whether there was 
anv need for a stage carriage service for 
taking pilgrims from Kunigal to Tiru- 
pathi. What those authorities had to 
investigate was as to the probable num- 
ber of pilgrims daily travelling from 
Kuniga?! to Tirupathi and. back and not the 
passengers that mav be available at other 
points on the route,” 


3. From the above observations, it 
cannot be stated that this Court had in- 


tended to lav down as a proposition of law ` 


that the R. T. A. has no Jurisdiction to 
grant rermit if there are no direct pas- 
sengers from the starting point of a route 
to its terminus. 
4, We have gof. on the other hand 
two decisions of this Court in which it has 
een clearly laid down that even though 
there are no direct passengers, the grant 
-could be made if were is evidence to in- 


M. Narasimheiah vy. S. T. A. T., Bangalore 
ORDER :— The petitioner was grant-. 


A. i. R. 


dicate that the sectors’ need is served by 
granting the permit. See R. N. Javanna 
v. The Mysore State Transport Appellate 
Tribunal. (W. P. No. 282 of 1972 disposed 
of on 27-11-1973) (Knt) and D. Guruling- 
appa v. The Mysore State Transport At- 
pellate Tribunal. Bangalore. (W. P. No, 
1€66/73 disposed of on 5-2-1975). 


5. Section 47 of the Motor Vehi-~ 
cles Act provides that the R. T A. in 
ecnsidering the application for stage car- 
Tiage permit shall consider the interests 
of the public generally and the benefit to 
any particular locality or localities likely 
to be afforded by the service, etc. What 
follows from these provisions is that if 
by the grant of permit, the need of the 
travelling public at intermediate places 
cculd be met. the R. T. A. may grant the 
permit although there are no direct traffic 
between the two termini, The existence 
of direct traffic is not a necessary requi- 
site for the yrant of stage carriage permit. 


6. In the result, the rule is made 
absolute. The order of the Tribunal is 
quashed and the matter shall stand. re- 
mitted to the Tribunal for reconsideration 
of the appeals in accordance with law and 
in the light of the observations made 
above. The Tribunal] shall reconsider the 
matter within two months from the date 
of the receipt of this order. 

Ta No costs. 

Petition allowed. 
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M. Narasimhaiah, Bangalore-21, Ap- 
pellant v. The State Transport Appellate 
Tribunal. Bangalore-1 and others, Respon- 
dents, 

D/-~ 


' Writ Appeal No. 665 of 1974, 
D/- 29-8-1975. 

(A) Motor Vehicles Act (1939), Ss. 64, 
47 — Death of applicant during penderey 
of appeal against grant of permit to him 


— Substitution of Lo in place of appli- 
cant — Permissibt 


` If during the oad. of the pro~ 
ceedings before the Transport Authority 
an applicant dies. the Transport Autho- 
rity has power and discretion to allow his 
heirs to be substituted and to grant a per- 
mit to such heirs. The position cannot 
be different if such applicant dies after 
the grant of Permit made by the Trans 
port Authority, but during the pendency 
Of an appeal from such grant eyen though 
the permit might not have been actually 
issued to him in pursuance of that grant. 
because an appeal is in the nature of con- 
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tinuation of the original proceeding end 
is a rehearins of the case, AIR 1941 FC. 5. 
Applied. — (Paras 8, 11) 


While undoubtedly the aualifications 
and capabilities of the heirs of the original 
grantee of a permit, have to be taken into 
account by the Transport Authority 2e- 
fore the permit granted to him can be 
made available to his heirs, such dewr- 
mination of qualifications and capabilicies 
of the heirs can be done not only bv ihe 
Transport Authority granting the pernit 
but also by the appellate authority. An 
appeal, even if it be before a Tribunal 
constituted under an Act, is in the nature 
of re-hearing of application for grant of 
permit. (Paras 9. 10) 
Caseg Referred: Chronological Peras 


AIR 1975 SC 1805 = 1975 UJ (SC) 887 5 
AIR 1974 SC 1274 = (1974) 3 SCR 93 


| 4. E 11 

(1963) Civil Appl. No. 797 of 1963. D/- 
99-12-1963 (SC) _ 10 
AIR 1941 FC 5 = 1940 FCR 84 g 


M. Rangaswamy, for Appellant: G- S. 
Shanthamallappa, for Respondent (No. 3). 


D. M. CHANDRASHEKHAR, J.:—~ 
"This is an appeal from the order of Van- 
kataramiah, J. in Writ Petition No, 378% of 
1974. The appellant was the petitioner 
therein. 

2. In the writ petition. the peti- 
tioner had assailed the judgement of the 
Karnataka State Transport Appellate Tri- 
bunal (hereinafter referred to as the 
S.T.A.T). The learned single Judge 
dismissed the writ netition -holding that 
_ there was no ground to interfere with that 
judgment. 

3. Narasojii Rao whose heirs are 
respondents 3 (a) to (e) herein, had ap- 
plied to the Regional Transport Author.ty, 
Bangalore (hereinafter referred to as the 
R.T. A) for grant of a permit to operate 
a stage carriage between Banvalore and 
Mavathur, The R. T A. by its resclu- 
tion dated 25-11-1963. rejected. that ap3li= 
cation. Against that resolution. he zad 
preferred an appeal to the S&S. TA T. 
which set aside that resolution and re- 
manded the case to the R. T. A. The ap- 
peal by the petitioner to the Karnataka 
Revenue Appellate Tribunal against ihe 
order of the S.T. A.T. was unsuccess“ul, 
After remand, the R. T. A., bv its rescdu~ 
tion dated 25/26/4-1972,. granted a permit 
to Narasoji Rao. Against such grant, che 
petitioner went up in appeal to ches 
STAT 


During the nendency of that appeal. 


Narasoji Rao died on 8-2-1974. His heirs 
were permitted to come on record in his 
place in that appeal. The S. T. A. T. affirm- 
ed the grant of the permit in favour of 
Narasoji Rao. represented bv his heirs. but 
remanded the case to the R.T.A. to ix. 


we, 


M. Narasimhaiah v. S. T. A. T., Bangalore 


[Prs. 1-6] Knt. 19 


after hearing the parties, a fresh sche- 
dule of timings for the stage carriage for 
which that permit was granted. As stated 
earlier, the order of the S. T. A. T. was 
impugned in the writ petition. 


4, Both the S. T A. T. and the 
Tearned single Judge relied on the ruling 
of the Supreme Court in Ramaitar Lal 
Jain v. Maya Kaur, (ATR 1974 SC 1274) 
that in case of death of. an applicant for 
grant of a stave carriage permit, his heirs 
can apply for substitution in his place, 
that the Transport Authority has juris- 
diction and discretion in the matter of 
allowing or refusing such substitution and 
that if the proceedings before the Trans- 
port Authority are likely to be delayed or 
~£ such substitution would be detrimental 
to the interest of the public’ the Trans- 
port Authortiv-is not bound to allow such 
substitution. The learned single Judge 
held that the aforesaid ruling of the Su- 
preme-Court applies with greater force 
to a case in which the Transport Autho- 
rity had already granted a permit and the 
grantee dies during the pendency of an 
appeal against such grant. 


5. In this appeal Mr. M. Ranga- 
swamy, learned Counsel for the appel- 
lant, contended that the view taken by 
the learned single or that in the ap- 
peal before the S. T. T. the heirs of 
Narasoji Rao could = ‘substituted, was 
clearly erroneous. Elaborating his con- 
tention, Mr. Rangaswamy argued that 
there is a distinction between the proceed- 
ing up to the stage of grant of a permit 
and the proceeding at the stage of issuing 
a permit, pursuant to such grant. Mr. 
Rangaswamy invited our attention to the 
observations of the Supreme Court in 
Civil Appeal No. 481 of 1973 = (reported 
in AIR 1975 SC 1805), (Kundur Rudrappa 
v. Mysore Revenue Appellate Tribunal} 
that issuance of a permit after an order 
granting it, is only a ministerial act 
necessarily following the grant of the - 
permit. 

Mr. Rangaswamy also invited our at- 
tention: to the observations of the Supreme 
Court in Messrs.. Ram Autar Lal Jain’s 
case AIR 1974 SC 1274 that in deciding 
the grant of a permit, the merits of the 
applicant should be considered vis-a-vis 
other applicants, that such merits depend 
generally upon the peculiar position. 
capabilities and aualifications of an ap- 


-Plicant which may be either personal or 


peculiarly or particularly those of a con- 
cern or organisation and that an heir or 
successor of an applicant will not neces- 
sarily have his (the applicant’s) qualifica~ 
tions or capabilities with regard to a 
a port service for the benefit of the 
publie 


6. Mr. Rangaswamy maintained 
that if an applicant for a permit dies at 


hs 
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the stage of the Transport Authority con- 
sidering whether a permit should be 
< granted to him, the Transport Authcrity 
can. after permitting his heirs to come on 
record. consider the qualifications and 
capabilities of such heirs for grant of the 
rermit for which the deceased applicant 
had applied, that the Transport Authority 
cannot, at the stage of ‘issuing a permit in 
rursuance of a grant, consider the qualifi- 
cations and capabilities of such heirs. be- 
cause at that stage the. Transport Autho- 
rity has to merely perform the ministe- 
Yial act of issuing a permit in pursuance 
of a grant already made and there will þe 
no enquiry of any kind at that stave and 
that hence if an applicant in whose favour 
a permit has been granted. dies before a 
permit is issued, the grant abates and his 
heirs can only make a fresh application to 
tne Transport Authority for grant of a 
termit. 

In that view Mr. Rangaswamy mäin- 
tained that when Narasoji Rao died dur- 
ing the pendency of the appeal, the 
S T. A. T. should have treated the 
grant of the rermit as having abated and 


should not have affirmed the grant in fav- ` 


oe of Narasojli Rao, represented bv his 
eirs. 


7. On the other hand, Mr. C. S. 
Shanthamallappa, learned Counsel for the 
respondents 3(a) to . (e) contended that 
grant of a permit and issue thereof in 
pursuance of such grant are different 
stages of an integrated proceeding before 
the Transport authority. that the appel- 
lant had not urged before the S.T. A. T. 
that Narasoji Rao’s heirs were in any wav 
disqualified or were not suitable persons 
for grant of the permit and that hence 
the S.T. A.T. was justified in affirming 
the grant of the permit so as to enable 
Narasoii Rao’s heirs to operate the stage 
carriage. 


g. As stated earlier, Mr. Ranga- 
swamy did not dispute that if during the 
tendency of the proceedings before the 
Transport Authority an applicant dies, the 
Transport Authority has power and dis- 
cretion to allow his heirs to be substituted 
and tọ grant a permit to such heirs. The 
position cannot, in our opinion, be diffe- 
rent if such applicant dies after the grant 
of permit made by the Transport Autho- 
rity, but during the pendency of an ap- 
ceal from such grant even though the per- 
mit might not have been actually issued 
to him in pursuance of that grant. be- 
cause an appeal is in the nature of con~ 
tinuation of the original proceeding and is 
a re-hearing of the case. As pointed out 


ty the Federal Court in Lachmeshwar. 


Prasad Shukul v. Keshwar Lal Chaudhuri, 
(AIR 1941 FC 5), once an appeal is filed 
against the decision in 2 case, the matter 
becomes subjudice again and thereafter 
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the appellate Court has seisin of the whole 
case and the appellate Court is entitled to 
take into account even facts and events 
that have come into existence. after the 
decree or appeal appealed against, 

9. While undoubtedly the qualifi- 
cations and capabilities of the heirs of the 
original grantee of a permit, have to be 
taken into account by the Transport Au- 
thority before the permit granted to him 
can be made available to his heirs, such 
determination of qualifications and capabi- 
lities of the heirs can be done not only by 
the Transport Authority granting the per- 
mit but also by the appellate authority. 
In the present case since the original 
grantee, Narasoji Rao, died during the 
pendency of the appeal, the S. TA. T. 
could consider the qualifications and 
capabilities of his heirs and decide whe- 
ther they were suitable for operating the 
stage carriage, as the whole matter stood 
reopened in the appeal. The S. T.A.T. 
took the view that it was not shown that 
Narasoji Rao’s heirs -suffered from any 
disqualification. or were not suitable per- 
sons for operating the stage carriage. as 
re be seen from the following observa-~ 

ons: 


“In the instant case the appellants 
have not stated that the respondent’s 
heirs are in any way disqualified from 
obtaining the permit. In the additional 
grounds raised, they have not taken any 
exception. to the capacity of the heirs of 
Narasoji Rao to operate the service if the 
permit is granted in their favour. I do 
not find anything in the record which 
shows that the heirs of Narasoji Rao are 
not entitled to operate the service or they 
are incapable of running the service as 
efficiently as R. Narasoji Rao.” 


10. However, Mr. Rangaswamy 


contended that the S. T. A. T. not being a 


Court of unlimited jurisdiction. but being 
only a creature of the statute, namely. the 
Motor Vehicles Act. 1939, its powers are 
limited to those specified in sub-sec. (1) 
of Section 64 of that Act, and that under 
that sub-section the S.T.A.T. has neo 
power to determine the question of qualifi- 
cations and capabilities of the heirs of the 
grantee of a permit who dies during the 
pendency of the appeal. 


Support for this contention was sought 
to be derived from the observations of 
Mudholkar, J., in Civil Appeal No. 797 of 
1963 (SC) on the file of the Supreme 
Court (Hanuman Transport Co. Ltd. y 
Meenakshi alias Ramabai) that as there 
is no provision in the Motor Vehicles Act 
analogous to Order 41. Rule 33. Civil P.C., 
the Appellate Tribunal has no power to 
give the benefit of its remand order to a 
non-appealing unsuccessful applicant. The 
above observations do not. in our opinion, 
detract from the well-established legal 
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position that an appeal, even if it be be- 
fore a Tribunal constituted under an act. 
is in the nature of re-hearing of the cause, 
which in the context of she present case 
was re-hearing of the application for 
grant of permit. 

11... Thus, we do not find any good 
ground to dissent from the view taken by 
the learned single Judge that the principle 
enunciated by the Supreme Court in M/s. 
Ramautar Lal Jain’s case AIR 1974 SC 
1274 is equally applicable to the proceed- 
ings before the Appellate Authority. 


12. In the result, this appeal fails 
and is dismissed. In the circumstances of 
this case. We direct the parties to bear 
their own costs in this appeal. 


Apveal dismissed. 
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Mammunhi Beary. Arpellant v. Neel- 
amma and another, Respondents. 


R. S. A. No. 1082 of 1970, D/- 6-8- 
1975.* 

(A) T. P. Act (1882), S. 63 — Acces- 
sion to mortgaged property — Right of 
mortgagor — Extent of. 

Section 63 of the T. >. Act does not 
entitle the mortgagor to recover ac- 
quisitions made by the mortgagee for his 
own benefit in circumstances which do 
not bring him within Seztion 90 of she 
Trusts Act. He would be entitled to re- 
deem the property when the mortgagee 
had any special advantage by reason of 
his possession aS mortgagee in acauir_ng 
it. AIR 1932 PC 199. Relied on. 

(Para 8) 


It is for the mortgacor. who claims 
the gains as an accretion t the mortgased 
property, to show that it was acquired. or 
made by the mortgagee during the con- 
tinuance of the mortgage, making use or 
taking advantage of his position as a mert- 
gagee and that too in derogation of his 
own right: and unless thet is shown. she 
mortgagor would not be entitled to claim 
the acquisition made by the mortgagee as 
an accretion to the mortgaged property. 
(1965) 2 Law Rep 639. Applied. (Pare 7) 


When an wuwsufructuary mortgazee 
used his position as mortgegee for the pur- 
pose of getting kumki lands on darktast 
and such lands were assigned to the mert- 
gasee under Para. 14 of Board’s Standing 
Order No. 15 on the basis of the preferen- 


*(Against order of Principal Civil J. 
Mangalore. in Appl. No. 159 of 1969. D/- 
17-6-1970). | 
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tial claim of the mortgagee as wargadar 
of the mortgaged property. the lands so 
assigned could be considered to be an ac- 
cession to the mortgaged property and 
were liable to be redeemed. The absence 
of anv mention of the right to kumki land 
in the deeds in ‘auestion could not deprive 
the mortgagor of the right to redeem that 
(Para 12) 


(B) T. P. Act (1882), S. 63-A —- Im- 
provements to mortgaged property — 


property.- Case law discussed. 


' Value of —- Concurrent findings as to — 


Interference in second appeal — Applica- 
bility of S. 63-A — (Civil P. C. (1908). 


* * 


Where the Commissioner valued the 
areca trees as raised by the mertgagee 
on the mortgaged land at Rs. 7.50 per 
tree while the trial Court as well s lower 
appellate Court concurrently ewarded 
only Rg. 5/- per tree, and the Courts had 
given valid and. sufficient reasons for de- 
parting from the valuation adopted by the 
Commissioner, the principle adopted by 
the Courts not being wrong it could not 
be said that there was error in assessing 
the value of those improvements and in 
awarding a lump sum for the same So as 
to warrant interference in second appeal. 

(Paras 13, 16) 


Section 63-A applies only when there 
is no contract between the parties. In 
the absence of any agreement, the ques- 
tion whether the mortgagor has to pay 
for the improvements depends upon whe- 
ther the claim of the mortgagee comes 
within the terms of S. 63-A (2) and if 
there is such an agreement it prevails 
over S. 63-A (2). But a mortgagee ought 
not to be allowed to improve, the mort- 
gagor out of his estate The question 
whether the agreement in question 
amounts. to a clog on redemption is a 
question to be decided on the facts and 
circumstances of each case. (Fara 16) 


(C) Civil P. C. (1908), S. 35 — Re- 
demption suit — Award of cost to mort- 
gagee — Refusal by Court on ground that 
he denied plaintifi’s right to redeem and 
put forth unreasonable claim for im- 
provements —~ Discretion exercised by 
Court held to be not erroneous, 

l (Para 17) 
Chronological Paras 


9. 10 
8, 9. 10 


Cases Referred.: 


(1970) 2 Mys LJ 39 
(1966) 2 Mys LJ 38 
(1965) 2 Law Rep 639 = 7,10 
(1965) 4 Law Rep 820 10.11 
AIR 1956 Mys 14 = ILR {1956) Mys Ee 


(1954) 2 Mad LJ 665 14 
ATR 1944 All 204 = 1944 All WR (HC) aT: 


AIR 1940 PC 3 = 1940 All LJ 70 13 
AIR 1932 PC 199 = 59 Ind App 366 7 
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B. P. Holla. for Appellant: T. S. Kri- 
shna Bhat for U. L. Narayana Rao, for 
Respondents. 


ORDER :— This appeal arises out of 
the suit for redemption filed by the res- 
pondents, Respondent 1 is the wife of 
. respondent 2. Respondent No. 2 executed 
a usufructuary mortgage of the plaint ‘A’ 
schedule properties, which consist of nine 
items, under Ex. P-1 dated 15-3-1943 for 
Rs. 300/- in favour of one Hukregowda., 
who assigned ‘his rights in favour of the 
appellant-defendant 1 under, Ex. D-1 
dated 6-11-1947. The appellant was in 
possession till a Receiver was appointed 
by this Court for the ‘A’ schedule. pro- 
perties as well as the ‘'B’ schedule proper- 
ties. which form the Kumki lands in res- 
` pect of the ‘A’ schedule properties.. The 
‘B’ schedule properties are alleged ta be 
the accession to the mortgage properties. 
The equity of redemption was transfer- 
‘red by the second respondent in favour 
of one Bommanna Gowda- on 30th July. 
` 1943 under Ex. P-3. Bommanna Gowda 
in turn transferred the equitv of redemp- 
tion under the sale deed, Ex. P-2, dated 
22-2-1865 to the first respondent. 


It is also alleged that there were a 
number of valuable timber trees on the 
suit properties, that the first defendant 
has cut down trees worth not less than 
Rs. 5,000/- and that he failed to account 
for the same. The second defendant is 
- alleged to be the lessee of a portion of 
' the’ said ‘A’ schedule properties under the 
first defendant. The third defendant is 
allesegd to be in occupation of the house 
in the ‘B’ schedule properties. The term 
of the mortgage is 20 years. The plaintiffs 
also claim future mesne profits at a rate 
to be determined by the Court. ‘The ap- 
pellant is the contesting defendant. He 
denied the right of the plaintiffs to re- 
deem either the ‘A’ schedule or ‘B’ sche- 
dule properties. He pleaded that he had 
effected improvements to the suit proper- 
ties and claimed Rs. 70,000/- as the value 
of the same. He alleged that he had 
raised new areca gardens in punja lands 
and had to spend large sums for levelling 
the land and laving out ufru khanis etc. 
He denied having caused anv damage but 
stated that the trees were cut only to 
prevent menace by the monkeys. 

2. A Commissioner was appointed 
by the trial Court. He submitted his re- 
ports. Exs. D-3 and D-4, with regard to 
the improvements alleged to have been 
effected by the appellant and the value 
of the same. The trial Court held that 
the appellant was entitled to a sum of 
Rs. 7.138/- towards the value of the im- 
provements effected in the suit ‘A’ and 
B’ schedule properties. It further held 
that he was liable to pav a sum of 
Rs. 500/~ towards damages caused to the 
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suit lands. It also held that the ‘B’ sche- 
dule properties form an accession to the 
mortgaged properties and that the respon- 
dents were entitled to redeem the same, 
It accordingly passed a preliminary de- 
cree directing respondent 1 to vay to the 
first defendant or deposit into Court a sum 
of Rs. 6.938/- including the mortgage debt 
of Rs. 300/- after adjusting a sum of 
Rs. 500/-, being the damages. 


3. The first defendant went up in 
appeal ‘and the plaintiffs filed cross-objec- 
tions in the lower appellate Court as re-- 
gards the value of the improvements. 
The lower appellate Court left open the 
question of future mesne profits to be 
decided in the final decree proceedings. 
But for this modification it confirmed the 
decree of the trial Court and dismissed 
the appeal as well as the cross-objections. 


4, The main contentions urged by 
Mr. B. P. Holla, learned Counsel appear- 
ing for the appellant. are: that the ‘B’ 
schedule properties have been wrongly 
held to be the accession to the mortgaged 
properties, that the value of the improve- 
ments awarded by the lower appellate 
Court is low, and that the lower Courts 
should have accepted the valuation given 
by the Commissioner. ; 

5. The ‘B’ schedule properties 
were assigned to the appellant. Accord- 
ing to the case of the respondents they 
were acquired by the appellant in his 
capacity as the mortgagee and they form 
accession to the mortgaged properties, and 
therefore the respondents were entitled to 
redeem the same. According to the case 
of the appellant they were acquired by 
him independently of his canacity as 
mortgagee and in his own right and there- 
fore do not form an accession to the mort- 
gaged properties. S. Nos. 45/1. 47/2 and 
128/2 were assigned in favour of the ap- 
pellant under Ex. P-4 dated 19-12-1953. 

Sy. Nos. 45/2 and 138/2 were assigned 
in favour of the appellant under Ex. P-5 
dated 24-4-1954. Sy. No. 44/2 was simi- 
larly assigned under Ex. P-6 dated 30-8- 
1962. In Ex. P-5 there is an endorse- 
ment te the effect that the praver in re- 
gard to Sy. No. 44/2 was rejected since 
its assignment will extend the ratio of 2 
acres of dry for avery one acre of wet 
land in the holding of the proponent and 
that there are no special circumstances 
fo recommend its assignment in his fav- 
our in excess of this ratio. It is also men 
tioned, that there is no agame in Sv. No. 
44/2. It is not disputed that the ‘B’ sche- 
dule properties are Kumki lands in res- 
pect of ‘A’ schedule properties which are 
the mortgaged properties. ` 

6- Standing Order No. 15 of the 
Standing Orders of the Board of Revenue. 
Madras, relate to disposal of land bv the 
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Government. Paragraph 40 of the Stand- 
ing Order No, 15 sets out the modifica- 
tions in the Rules contained in, that Stand- 
ing Order in their application to Scuth 
Kanara. These are contained in Volume I 
of the Standing Orders of the Boaré of 
Revenue published by the Government 
Press in 1955. Kumaki land is Govern- 
ment waste land within 100 vards of as- 
sessed land included in a holding formed 
prior to fasli 1276. Kumkidar is a person 
who is entitled to enioy the kumaki sri- 
vilege. and is necessarily either the re- 
gistered holder, walawargder or muls=ni« 
dar of the land to which the Kumaki pri- 
vilege is’ attached. A Kumakidar’s sri- 
vileges in the land are grazing his ca-tle. 
cutting and collecting leaves, timber and 
other forest produce for his agricultzral 
and domestic purposes. 


Any registered holder or walawzrg~ 


dar or mulgenidar who is a kumakida= of | 


the land applied for should be given mre- 
ference over all other applicants to the 
extent of those privileges. No kumak:dar 
as such will have any preference to End 
beyond his kumaki. The kumaki pri- 
vilege will be admitted even if the End 
in connection with the enjoyment. of 
which the privilege is claimed is situsted 
in a different village. In the case of un- 
authorised occupation of kumaki. the ad- 
facent registered holder or walawarsdar 
or mulagenidar shal] be liable to forfeit 
his preferential claim as kumakidar in 
favour of the occupant if he has failed to 
bring the occupation te the notice of the 
authorities for a period of more.than six 
months unless it can be shown that the 
occupation was without his knowleige. 
When kumaki land is assigned on dar- 
khast to the kumakidar the value of the 
trees except sandalwood which stand on 
the land will be foregone. The righ- of 
Government shall be reserved to all oher 
sandal trees which are left standing at 
the time of assignment as well as those 
which may grow subsequently on the End 
assigned, . 


7. In Sorabjee v. Dwarkadas Fan- 
chhoddas, (AIR 1982 PC 199) it was Leld 
‘ithat Section 63 of the T. P. Act does not 
entitle the mortgagor to recover acavisi- 
tions made by the mortgagee for his ewn 
benefit in circumstances which do not 
bring him within Section 90 of the Trasts 
Act, and that he would be entitled to re- 
deem the property when the mortgezee 
had any special advantage by reason of 
Fi possession as mortgagee in acauiring 
it. . 

After considering the said decision it 
was observed by B. M. Kalagate. J. in 
Mahalinga Shetty v. B. Monappa Herde. 
(1965) 2 Law Rep 639) that it is for the 
mortgagor who claims the gains as an ac- 
cretion te the mortgaged property. to 
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show that it was acquired or made by the 
mortgagee during the continuance of the 
mortgage, making use or taking advantage 
of his position as a mortgagee and that 
too in derogation of his own right: and 
unless that is shown, the ‘mortgagor 
would not be entitled. to claim the acauisi- 
tion made by the mortgagee as an accre- 
tion to the mortgaged property. In thateas 
the application of the mortgagee for the 
grant of the kumki lands was opposed by 
the mortgagor before the revenue autho 
rities. Since the mortgagee obtained it in 
opposition. to the mortgagor. it was held 
that he did not make’ use of the position 
as mortgayee to obtain the grant of the 
lands, The lands were therefore held to 
be ake an accession to the mortgaged pro- 
perty. . 


8. In Rama Handa v. Shankar 
Narayana Rao, ((1966) 2 Mys LJ 38). the 
Scope of paragraph 40 of the Board's 
Standing Order No. 15 was considered. It 
was observed that whatever may be the 
preferential claims which the wargdars 
and mulgenidars might have either by 
virtue of the practice of the revenue at- 
thorities or by virtue of the Board's 
Standing Orders such preference was un- 
doubtedly extended: to them by the Gov- 
ernment as the paramount owners of all 
waste lands. 


It was further observed that even in 
the case of encroachments, the law both 
In England as well as in India lays down 
for more than a presumption to the effect 
that encroachments made by lessees upon 
land adiacent to leasehold land may be 
treated: as having been made for the more 
beneficial enjoyment of the leasehold 
land and therefore intended to be held 
as part of the leasehold: but that pre- 
sumption can be rebutted by a number of 
circumstances tending.to show that the 
intention of the lessee was to acquire the 
land for his own benefit or that the in- 
tention of that lessor was that the said 
encroached land need not be freated as 
having heen incorporated in his land. But 
the decisive factor which determined the 
question in that case was considered to he 
the fact that the lessor opposed the grant 
and the lessee acauired the land in spite 
of the said opposition. It was, therefore. 
held that the lessee must necessarily have 
cae aes land: for o owa benefit and 
not for the benefit of the lessor or as t 
of the leascholding, = 

_, % Mr. Holla has relied on the de- 
cision: in Sri Venkataramana Devaru Trust 
v. Vanajakshi Amma. ((1970) 2 Mys LJ 39). 
In that case the ‘A’ schedule property orj- 
ginally’ belonged to the deity under a 
trust or endowment, The previous mang- 
ger or trustee had sold the same several 
years ago to the predecessor-in-interest 
of the first defendant. The present trus- 
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tee filed a suit for declaration that the 
said alienation is invalid and for recovery 
of ‘A’ schedule property. The suit was 
decreed and confirmed in second appeal. 
But subsequent to the decree, and before 
the actual recovery of possession in’ ex- 
ecution of the decree was secured, the 
defendant obtained ‘B’ schedule property 
under a darkhast grant made by the Gov- 
ernment. For securing the grant the de- 
fendant made it appear that she was the 
owner and occupier of the Verga land of 
the plaint ‘A’ schedule and pleaded its 
Kumki privilege as a ground for prefer- 
ence in her favour so far as the darkhast 
was concerned. 


It was contended by the plaintiff that 
the ‘B> schedule land was secured bv the 
first defendant on a darkhast by pleading 
Kumki privileges. that she acauired the 
same by making use of her position as. the 
cecupant of the Verga land and that there 
was a resulting or constructive trust. 
Following the decision in (1966) 2 Mys LJ 
38. it was held that so far as the Kadim 
Vargadar is concerned. what is called pre- 
ferentia] treatment in the matter of dar- 
khast grants or kumki lands cannot be 
regarded as an advantage or proprietary 
right or right to proprietorship of the 
varga land and that the grantee of kumki 
land cannot be regarded as having made 
use of his position as the Vargadar or oc- 
cupant of the Varga land in acquiring the 
said grant. It was zurther held that. by 
securing the grant of ‘B’ schedule pro- 
rerty on darkhast the first defendant had 
not to any extent derogated from anv of 
the proprietary rights or even advantages 
annexed to proprietorship enjoyed by the 
tlaintiff. The contention of the plaintiff 
was, therefore, rejected. 

10. The question whether assign- 


ments made on the basis of the Kumaki 
rrivileges in favour of the mortgagee can 


ke considered as an accession to the ori- 


ginal mortgaged property was considered 
ky a Division Benck of this Court in 
Padmaraia Arisa (since deceased) By L. 
‘Rs. v. Kusumamma. ((1965) 4 Law Rep 
820). After considering the provisions of 
tae Board’s Standing Order No. 15 it was 
observed that the benefit of preferential 
claim does not, to any extent. detract 
from the Government’s right of absolute 
disposal. It was further observed as fol- 
lows: 

“There is another matter which also 
snould be stated in tais connection where 
fhe Government waste land is unautho- 
risedly occupied and cultivation conduct- 
ed thereon or improvements effected 


therein, the Government instead of total- 


ly. evicting the person. does reserve to it- 
self the right of converting the land un- 
authorisedly occupied into wara land of 
the occupant by imvosting on him back 
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assessment calculated at certain stinu- 


‘lated rates in respect of the entire period 


of unauthorised occupation and collects- 
the same before conferring upon the oc- 
cupant the right°of an owner. The legal 
position is stated in Section 3 of the Mad- 
ras Land Encroachment Act (III of 1905). 
In such a case. it will be noticed. the posi- 
tion is not different from an actual grant 
of land bv the Government upon certain 
conditions. When such grant is made. the 
fact taken into consideration by the Goy- 
ernment would obviously be that the oc- 
Cupation. though unauthorised. thas re- 
sulted in benefit to the public by the oc- 
cupant or trespasser growing food crops.” 
It was also noticed that when waste land 
ig granted, the Government generally 
charges what is called seigniorage, being 
the amount calculated-at certain rate in 
respect of trees grown thereon. but where, 
however, the land granted is within 
kumaki limits of the warg. seigniorase is 
not charged in respect of trees standing 
on the kumaki land. The observations in 
(1965) 2 Law Rep 639 with regard to bur- 
den of proof were referred to with ap- 
proval, ‘It is clear. therefore. that this 
decision accepted the principle. that when 
the lands are assigned to the mortgagee 
on the basis of the preferential claim of 
kumaki, the lands so assigned 2an be con- 
sidered to be an accession to the mort- 
gaged property. But this decision does 
not appear to have been brought to the 
notice of the learned Single Judge who 
decided the cases in (1966) 2 Mys LJ 38 
and (1970) 2 Mvs LJ 39. 

_ The decision of the Division Bench is 
binding on me „though the decision in 
(1970) 2 Mvs LJ 39 appears to support the 
contention of Mr. Holla, It has to ba 
noticed that on the date of the assignment 
in (1970) 2 Mvs LJ 39 the assignee had 
lost all right to the warg property though 
he made a false representation to the 
Revenue Authorities that he was still the 
wargedar of those properties. . 

= IL The appellant was put into 
possession of the mortgaged porperty 
soon after Ex. D-1, the deed of assigna 
ment in his favour of the mortgagee’s 
rights. He also got himself registered ag 
wargdar at about the same time. Both 
the lower Courts have relied on the ad- 
mission of the appellant in his evidence 
that he took the assignment of the mort« 
gagee’s rights for the purpose of getting 
lands on darkhast. They have also re- 
lied ori the endorsement on Ex. P-5 to the 
effect that one of the lands applied for. 
namely, Sy. ‘No. 44/2. was refused to be 
granted on the ground that the ratio of 
2 acres of drv land for every one acre of 
wet land would be exceeded. But there is 
no material to show that the refusal was 
due to the fact that the applicant claim- 
ed preferential rights based on kumaki, 
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Hence the endorsement is of no hel» to 
the mortgagor. 

It is the contention.cf Mr. Holla that 
under Exs. P-4 and P-6 back assessment 
has been levied on the assignee and that 
the grant was therefore on the basis of 
the wrongful cultivation or encroachment 
by the mortgagee of the kumaki lands and 
not on the basis of anv creferential c alm 
of the mortgagee in his capacity as wars- 
dar. In Ex. P-4 back assessment has seen 
levied for the period of five years. _ 
Ex. P-6 back assessment has been levied 
for the period of six vears. Except the 
orders of grant. Exs. P-4, P-5 and P-6. 
there is no documentary evidence to snow 
the circumstances under which the grants 
were made in favour of the mortgagee. 
All the three orders stat2 that the grants 
are made under B. S. O. No. 15 including 
B. S. O. No. 15. paragraph 14. Parag-aph 
No. 14 of B. S. O. No. 15 states that the 
value of trees standing on the land except 
those proved to have been planted by him 
should be recovered from the succe-sful 
applicant, Ea 

Paragraph 14 has been modified ia its 
application to South Kanara under _the 
‘provisions of paragraph 40 of the B. 5.0. 
No. 15. Paragraph 14 as so modified 
states that when kumaki land is assisned 
on darkhast to the kumakidar the value 
of the trees except sandalwood which 
stand on the land will be foregone It 
has to be noticed that according to the 
report of the Commissioner _ there are 
standing trees on the lands assigned under 
Exs. P-4 and P-6 which were 15 to 20 
years old and some of them even 25 vears 
old. The date of the Commissioner's re- 
port is 17-1-1967. Ex. P-4, the earliest 
order, is dated 19-12-1953. In none of 
the three orders is seigniorage charged on 
the standing trees. This circumstance 
shows that the grants were made wder 
paragraph 14 of the B. S. O. No. 15 as 
modified in its application to the District 
of South Kanara, in othar words._on the 
basis of the preferential claim of the 
mortgagee as wargdar of the mortzaged 
properties. ; 


It is no doubt true that under Exhi- 
bits P-4 and P-6 back assessment was also 
levied. But the levy of back assessment 
is only a prima facie indication of the 
grant having been made in the grartee’s 
own right. as held in (1955) 4 Law Rer 820. 
It was urged on behalf of the morteagor 
in that case that even though occupation 
and improvement by on2 of the grantees 
might have been taken to be ome o the 
matters considered as relevant, so fir as 
the grant to the mortgagee was coneern- 
ed he had no claims cther than “hose 
based upon the preferential right at ach- 
ed to kumaki, and that the seignicrage 
charged must be read in the light ož the 
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that it should be charged only in respect 
of trees on lands other than kumaki lands. 
It was held that the order of grant con- 
tained no indication whatever of any pre- 
ferential right attached to kumaki having 
been taken into account or the trees on 
such land having been excluded from 


seigniorage, and that the argument based 


solely on the basis of the Tahsildar’s re- 
port could not be accepted. 


In. cases where back assessment was 
levied and there was no other indication 
it was held that, prima facie, the grant 
should be related to unauthorised occupa- 
tion. regularised by the levy of back as- 
sessment and the claim of the mortgagor 


that it iş accession to the mortgaged oro- - 


perty was rejected in those cases. It was 
not therefore a case where the seigniorage 
had been foregone in respect of trees 
standing on kumaki lands. But. in view 
of the definite indication in the orders of 
grant in the present case that they were 
made on the basis of the preferential claim 
of the mortgagee as wargdar of the mort- 


1 


gaged properties that decision is not ap- — 


plicable to this case. It is urged bv Mr. 
Hella that the orders of grant should have 
mentioned that B. S. O. No. 15, para. 14 
as modified by paragraph 40 of B. S. O. 
No. 15 has been relied on if grants were 
actually on the basis of the kumaki rights. 
It is no doubt true that if such a mens 
tion had been made it would have clari- 
fied the matter. But the absence of speci« 
fic reference to the modification of para- 
graph 14 by paragraph 40 in the said 
orders is immaterial for the reasons al- 
ready stated. 


12. It is further contended that 
the ‘B’ schedule properties are not men- 
tioned in Exhibit P-2 under which Bom- 
manna Gowda conveyed the eguitv of 
redemption in favour of respondent 1. 
But the right to ‘B’ schedule proper- 
ties accrues to the mortgagor only on 
redemption as provided in Section 63 of 
the T. P. Act. What has been conveved 
to respondent 1 under Ex. P-2 is the right 
of equity of redemption, Hence. the ab- 
sence of anv mention of the right to ‘B’ 
schedule properties cannot deprive the 
mortgagor of the right to redeem the vro- 
perty which forms an accession to the 
mortgaged property. Hence. the finding 
of both the lower Courts that the ‘B’ 
schedule properties form an accession to 
the mortgaged property and are liable to 
be redeemed has to be confirmed. 


13. The next question to be con- 
sidered is one relating to the value of the 
improvements. The grievance of the ap- 
pellant is that though the Commissioner 
valued the areca trees at Rs. 7-50 per 
tree, the trial Court as well as the lower 
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appellate Court awarded. only Rs. 5/- ner 

tree, The trial Court inspected the at 
at the reauest of the parties. It held that 
on the evidence in the case of the areca 
garden shovm as AG-2 in the Commis 
sioner’s report contain the most valuable 
areca trees that the Commissioner had 
valued the trees in that garden at the 


rate of Rs. 7/- per tree. as he was of the - 


view that the areca trees in the other 
areca gardens, in the suit properties were 
inferior to those in the above said. garden, 
and since those trees also had: been valued 


by thé Commissioner at Rs. 7/- per tree 


it will not be reasonable to assess the 


pe 


value of all the areca nut trees at Rs. 7-50 


per tree. 

. It cannot be said that the trial Court 
had adopted a wrong principle in doing 
so. This valuation has also been aceept- 
ed by the lower appellate Court. The 
other grounds with regard to valuation 
relate to the Khanis constructed. by the 
appellant and the charges for blasting 
rocks for the purpose of levelling the 
land in order to convert the same into 
areca garden. In the first renort the 
Commissioner did not state the basis on 
which he arrived at the value of these 
improvements and when objections were 


- filed he stated in his second report that 


the value arrived at by him with regard. 
to these improvements were based: om the 
rates which were then prevailing at the 
time when improvements were made. Buf 
the Commissioner has not stated the 
source from which he obtained the In- 
formation relating to the then prevailing 
rates, 


The frial Court, ‘therefore. cennot be 
said tobe In error in assessing the -value of 
those improvements at what it considered 
to be reasonable and in awarding a lump 
sum for the same. Mr. Holla has relied on 
the decision: in Chandan Mull Indra Kumar 
y. Chiman Lal Girdhar Das Parekh. (ATR 
1940 PC 3) in support of his contention 
that the report of the Commissioner 
should have been accented Im toto by the 


-lower Courts. Jn that case the statement 


of the Subordinate Judge to the effect 
that “interference with the result of a 
long and careful local investigation except 
upon clearly defined and sufficient grounds 
is to be deprecated” was accepted as a 
correct statement of the principle to be 
adopted in dealing with the Commis« 
sioner’s recort. But in the present ease 
the trial Court has given valid and suffi- 
cient reasons for departing from the 
valuation adopted by the Commissioner. 


14, It 
Mr. Holle that the lower appellate Court 
was in error in not awarding any amount 
towards the value of the improvements 
effected by the appellant on Kumeki 
Jands. He relied on the decision in Rama- 


ig further eontended by. 


A.I. R. 


krishna Bhatta v. Subbanna Bhatta, 
((1954) 2 Mad LJ 665) according to which 
the mortgagee will be entitled to half the 
value of the improvements effected by 
him on Kumaki lands on redemption. of 
the mortgage. The lower apnellate Court 
rejected this. claim on the ground that if 
the amount determined by the trial Court 
IS er it would amount to a clog on 
the equity of redemption. 


15. Mr Krishna Bhat has relied 
on the decision in ©. Krishnamurthy 
Settv v. Abdul Khadar, (AIR 1956 Mys 
14), In that case the mortgage was for 
Rs. 12.500/-. The mortgagee 3 
Rs. 10,000/- for making alterations to the 
buildings and another Rs. 15,000/- for 
putting up a stair-case on the mortgaged 
property. The following passage from 
the book by Fisher on Law of Mortgages 
Was relied. on and the claim of the mort- 
gagee was rejected as it would amount to 
a clog on redemption: 

"The mortgagee in possession need 
not rebuild ruinous premises or increase 
his debt by laying out large sums beyond 

TONË ssanpeessososo . for the property when 
restored ought to be of the same nature 
as when the mortgagee received it; and 
if it be wholly or In part converted from 
its original purpose, the money expended 
bi not be allowed to be charged upon 


16. Mr. Holla, however, relied on 
the decision in Chhedi Lal v. Babu Nan- 
dan. (ATR 1944 All 204) and contended 
that the mortgage deed Ex. P-1 contains a 
recital to the effect that the mortgagor 
will pay for the improvements effected by 
the mortgagee at the time of redemption 
end that therefore the mortgagee will ke 
entitled. to the value of the improvements 
effected. In that case the mortgage deed 
provided that if the mortgagee constructs 
anv building on the mortgaged pronerty 
by demolition of the mortgaged property — 
or otherwise, the mortgagor shall pay the’ 
entire mortgage money with costs of con- 
struction at the time of redemption of the 
a property before it is redeem- 


It was held that Seetion 63-A of the 
T. F. Acet applies only when there is no 
contract between the parties. In the ab- 
sence of any agreement, the question whe- 
ther the mortgagor has to pay for the im- 
provements depends upon whether fhe 
claim. of the mortgagee comes within the 
ferms of sub-section (2). and if there is 
such an agreement it. prevails over sub- 
section (2) of Section. 63-A. Their Lorg- 
ships recognised. the principle that a mort- 
gagee pusht not to be allowed to improve 
the mortgagor out of his estate. but held 
thai on the facts of that case it could not 
be said that the spending ef the amount 
by the mortgagor on the construction of 
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the mew house, which was obviously son- 
templated by the parties at the time of 
the execution - of the mortgage ‘deed, 
amounted to improvement of the morfe 
fazer out of his estata. : 


The mortgage money was Rs. 1.21 9e. 
The amount which the mortgagor was re- 
quired to pay was less than nine t@mes 
foe mortgage money. The question, ac- 
cording to the learned Judges. waich 
fame up -for decision before them was 
whether upon a consideration of the tacts 
and circumstances of that case and of the 
covenant in question, it could be said that 
the covenant was unconscionable or op- 
pressive So as to make it impossible for 
the mortgagors to redeem.. Thus the 


question whether it amounts to a cloc on 


redemption is a question to be dec.ded 
on the facts and circumstances of ach 
CASA. 


cease the mortsage 
amount is Rs. 300/-. The period of re- 
demption is 20 vears. The amount award- 
ed by the lower Courts towards the value 
ef the improvements was Rs. 7.138/-. i. e.. 
more than 23 times fhe mortgage money. 
The undertaking in Ex. P-1 to pay for the 
improvements must be understood as þe- 
ing an undertaking to pay for any rezon- 
able improvemenis. Wo decision has heen 
cited by Mr. Holla te show that waere 
the value of the improvements excezded 
33 times the amount. of the mortzage 
money it has been considered to be rea- 
sonable er net a clog on the equity of 
redemption. Hence, the lower appellate 
Court was right in rejecting fhe praver of 
al appellant for enbancement of the 


In the present 


yajue of the improvements payable by 
the mortgagor. 


17. It is next urged by Mr. Holla 
{hat the usual rule is ta award coss to 
the mortgagee in a redemption suit. 2ofh 
the lower Courts have refused to award 
costs to the mortgagee on the ground that 
he denied the plaintiffs right to receem 
and also on the ground that he put orth 
an unreasonable claim for Rs. 70,000” as 
fhe value of the improvements. It cannof 
be said that the discretion exerciser -by 
the lower Courts is erroneous. 


18. The Receiver has been appsint- 
ed by this Court during the pendency of 
this appeal and he is in possession o- the 
suit properties. ‘The respondents-mlain- 
tiffs are entitled to take possession o” the 
suit properties from him as provided in 
the decree of the trial Court whick has 
been confirmed by the lower appellate 
Court, The trial Court is authorised tə 
discharge the Receiver after being satis- 
fied with regard to the accounts which 
shail be rendered te it by the Receiver. 


N. Javadevanoa v. G. Nanjundapsa 
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19% This appeal is. dismissed with 
costa, : 


Appeal dismissed. 
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N. Javadevappa, Petitioner v. G. 
Naniundappa and another, Respondents. 

C. R. P. No. 98 of 1975. D/- 5-11-1975." 

(A) Civil P. C. (1908), O. 40, R. 1 — 
Receivers — Remuneration ef — Princi- 
Ples for determination — Suit for dissolu- 
tion of partnership fitrn engaged in ope- 
tating stage earriages — Monthly collec- 
tion fares estimated at rupees one lakh — 
Remuneration at 7% on the realisation of 
the assets held ‘was excessive, 


Remuneration of a Receiver is to be 
fixed by the Court having regard to the 
nature of the work and the responsibility 
to be shouldered by the Receiver, It may 
be a fixed sum or on the percentage 
basis. There cannot be any absolute 
standard: in the matter. The Court after 
appraisal of the nature and volume of the 
work entrusted and the time required for 
performing the duties, should fix the re- 
rounération of the Receiver. {Para 3) 

' In a suit for dissolution of a partner- 
ship firm engaged in operating stage car- 
riages on different routes in a district. the 
monthly collection of the fares of which 
was Toughly estimated to be a lakh of 
rupees. the Court appointed an Advocate 
oz the local Bar as Receiver fixing his 
remuneration at 7% on the realization of 
the assets >f the firm. relying upon the 
Mysore State Government Order No. Law 
20 L-C. L. 78, dated 28-3-1974 fixing the 
remuneration of the official Receivers at 
Th on the assets realized in insolvency 
proceedings. Jf the remuneration fixed 
worked out to less than Rs. 1.200 p. m. 
the Receiver was entitled to receiva 
Rs. 1.200/-. It was not in dispute that the 
remuneration of the Receiver fixed at 7% 
on the realisation of the assets would 
work out at Rs. 4,000 to Rs. 5,000 p. m. 

Held that the order fixing remune~ 
ration based ən the Government order 
could not be a safe guide in the instant 
ease. Five to seven per cent allowed 
thereunder to the Official Receiver was 
on the realisation of the assets of the in- 
solvent. It was common knowledge that 
there would be hardly any appreciable 
assets of an insolvent and even if there 
was any. It would be extremely difficult 
for the Receiver to realise it. (The trial 
Court was directed by the High Court to 


*(Against order of Addl. Civil J. Shimoga, 
in O. 5. No. 35 of 1973, D/- 5-10-1974). 


LS/LS/#445/75/VBB . 
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reconsider the matter and fix the appro- 
priate remuneration in the light of the 
principles stated above): Kerr on Recei- 
vers (138th Ed.) p. 248, N. D. Basu’s Law 
‘of Receivers (2nd Ed..-1964) p. 695 and 
Woodroffe’s Law Relating to Receiver 
(6th Ed. 1964) p. 237. Ref. (Paras 3 & 4) 


K. S. Puttaswamy. for Petitioner; B. 
Veerabhadrappa, for No. 1 Respondent. 


ORDER :— This revision petition is 
concerned with the validity .of an order 
of the Additional Civil Judge, Shimoga. 
fixing the remuneration of a Receiver ap- 
pointed in the suit for dissolution of a 
partnership firm. 

The firm is engaged in operating 
stage carriages. Jt has in all about six 
route permits in the District of Shimoga. 
The monthly collection of the fares is 
roughly estimated to be a lakh of rupees, 
There is separate staff for the operation 
of the vehicles and also for its mainten- 
ance, The Court appointed an Advocate 
of the local Bar as Receiver fixing ‘his re- 
muneration at 7% on the realisation of 
the assets of the firm. despite the objec- 
tion of the petitioner that a fixed. re- 
muneration would be sufficient. The Court 
has relied upon the State Government 
Order No. LAW 20.LCL 73, dated 28th 
Marcr 1974 fixing the remuneration of the 
Official Receivers at 7% on the assets rea- 
lised in insolvency proceedings. The Court 
observed that if the remuneration fixed 
at 7% works out less than Rs. 1.200 per 
month, the Receiver is entitled to receive 
a remuneration of Rs. 1,200/-. The re- 
ceiver was also held entitled to spend any 
amount to meet his expenses in due dis- 
charge of his duties out of the assets of 
the firm. 

2. Challenging the validity of the 
said order. defendant 1 has approached 
this Court. 


. 3. t is not in dispute that the re- 
muneration of the Receiver fixed at -7% 
on the realisation of the assets or income 
of the firm would work out at Rs. 4,000 
to Rs. 5,000 per month depending upon 
the cojlection of fares in each month. It 
was the contention of counsel for the peti- 
tioner that the said remuneration was ex- 
cessive and disproportionate to the work 
done by the Receiver. It is said that the 
Receiver has limited function, and is re- 
quired to supervise the activities of the 
workmen and has no special responsibility 


to perform. It is also said that the entire . 


work of the Receiver was formerly per- 
formed by the managing partner of the 
firm who was paid only a sum of Rs. 250/- 
per month. Counsel for the petitioner. 
has however no objection for paying the 
Receiver Rs. 750/- per month. l 
Counsel for the Receiver submitted 
that this Court mav fix any remuneration 


N. Javadevappa v. G. Nanjundappa (Shetty J.) 


A. LR, 


above Rs. 1.200/- and below Rs. 2.000/~ 
per month. 


On these extreme contentions, I do 
not think that I can strike .a balance. I 
may, however. briefly state the principles 
which must enter into the judicial ver- 
dict in determining the remuneration of a 
Receiver in a case like this, In Kerr on 
Receivers (13th Edition) at page 248. it 
is stated as follows: l 


“On gross sums received the ver 
centage is usually from 1} to 14 per cent, 
In the case of receivers and managers 
there is no fixed scale. They are some- 
times allowed 5 per cent. on the receipts; - 
in other cases their remuneration is fixed 
at a lump sum or regulated by the time 
employed by the receiver. his partners 
and clerks. In such cases a time account 
is required. A statement of particulars 
of work done is also sometimes required 
from receivers and managers to enable 
the rate of remuneration to be fixed. 


“A receiver and mamager appointed 
to wind up or carry on a partnership 
business is. in the absence of express 
stipulation. entitled to a quantum meruit, 
though he is himself a partner, irrespec~ 
tive of his liabilities to the partnership as 
a partner.” 

In the Law of Receivers by N. D. Basu 
(Second Edition. 1964). at page 695. the 
following principles are set out: 

“As to what a reasonable fee is. no 

iron clad rule can be laid down. The 
amount: of work done bv the receiver 
must of course, be taken into considera- 
tion, as well as the quality of the work, 
and the amount of funds passing through 
the hands of the receiver. and the magni- 
tude of the case, and the responsibility 
imposed.” . , 
The observation in the “Law Relating to 
Receiver.” by Woodroffe (Sixth Edition. 
1964) at page 237, appears to be of some 
use in the present case, 

“The amount which will be allowed 
is what is reasonable having regard to the 
difficulties or facilities of collection and 
management and the other circumstances 
of the estate. When a commission is allow- 
ed it is generally at the rate of 5 per 
cent, though the rate in the case of a very 
large estate has by arrangement with the 
receiver been fixed as low as one per cent. 
of the value of the estate coming into his 
hands provided that the remuneration 
was not less than a particular sum.” 

From these principles. what can be 
deduced is that the remuneration is to be 
fixed by the Court having regard to the 
nature of the work and the responsibility 
to be shouldered bv the Receiver. It mav 
be a fixed sum or on the nercentage basis. 
There cannot be anv absolute standard jn 
the matter, The Court after appraisal o 
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the nature and volume of the wort en- 
trusted and the time required for per- 
forming the duties. should fix the remu- 
neration of the Receiver. The ord=r of 
the trial Court basing on the Goverrmment 
Order prescribing the scale of fee to the 
Official Receiver cannot be a safe guide in 
the present case. Five to seven per cent 
alowed thereunder to the Official Fecei- 
ver is on the realisation of the assets of 
ths insolvent. It is common. know-edge 
that there would be hardly any aprreci« 
able assets of an insolvent and evan if 
thare is any. it would be extremely diffi- 
cùlt for the Receiver to realise it. 


4. The trial Court should now re- 
consider the matter and fix an approrriate 
remuneration. I therefore. allow the re- 
vision petition setting aside the order and 
with a direction to the trial Court to re- 
consider the matter in the light oz the 
observations made. 

5. No costs, 

Petition allcwed. 
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K. JAGANNATHA SHETTY. J. 

Kariyappa and others. Petitioners v. 
Paie] Rudrappa and others, Respondents. 

Civil Revyn. Petn. No. 2554 of .974. 
D/- 22-7-1975.* 

(A) Civil P. C. (1908), O. 22, Rr. 3, 4; 
O. 6, R. 18 — Order for substituting egal 
representatives — Application under 2. 6, 
R. 18 to give effect to the order is un- 
called for, 

When once order is made under C 22, 
R. 3 or 4, the said order is to be given 


effect to. by recording the names in the 


cause title of the pleadings. It might be 
done either by the party who obtainec the 
orcer or by the office of the Court. When 
such change is made or recorded. it zan* 
not be considered as an amendmen of 
the plaint within the meaning and scope 
of O. 6 R. 17. Substitution of the Egal 
representatives of the deceased is raade 
to give effect to the order under O. 22, 
R. 3 or 4. O.6, R. 17 or 18 has no aronli- 
cation to such situation, AIR 1937 3om 
-401, Relied on. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1937 Bom 401 = 39 Bom LR 444 6 
S, Viiavashankar. for Petitiorers: 
M. S. Gopal. for Respondents Nos. 15 to 
18 and 20, 21. 


ORDER :— What is the duty œ a 
- party who has obtained an order from 


*“(Azainst order of Munsiff, Bhadrarati, 
L/- 3-7-1974). 
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the Court under Order XXII, Rule 4 of 
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the Code of Civil Procedure? Is it for 
him to correct the cause title of the plaint 
to give effect to.the said order? Should 
he file an application under O. VI, Rule 18 
of the Civil P. C. for leave to amend the 
cause title? These are the questions that 
arise for consideration in this revision 
petition. 

Qe The matter arises in this way: 

One Angadi Kariyappa brought a suit 
for mesne profits. During the pendency 
of the suit. defendant 3 died. On 21st 
December. 1968. the plaintiff filed an ap- 
plication under Order XXII, Rule 4 of the 
Code of Civil Procedure to bring on re- 
cord the legal representatives of the de- 
ceased On 22nd September. 1969. the 
Court allowed the application. But un- 
fortunately nobody did the necessary 
correction to that effect in the cause title 
of the plaint. Thereafter. the suit was 
transferred from one Court to another, 
After the lapse of a couple of years. the 
plaintiff was informed that the names of 
legal representatives of the deceased de- 
fendant were not recorded in the cause 
title of the suit. The plaintiff. then came 
forward with an application under O. VI. - 
R. 18 of the Civil P. C. for extension of 
time and leave to amend the céuse title 
So as to give effect to the order deted 22nd 
September, 1969. The plaintiff probably 
thought that the amendment ought to 
have been made within fourteen davs 
from the order dated 22nd September. 
1969. and since it was not made, he could 
not amend the cause title without the 
leave of the Court as required under 
Order VI. Rule 18 of the Civil P. €. The 
Court rejected the said application on the 
ground that it was highly belated. 

3. The validity of the said order 
is called into question in this revision 
petition. 


4. The principal question that 
arises for consideration is whether O. VI, 
Rr. 17 and 18 of the Civil P. C. are at- 
tracted after the order was made under 
O. XXII, R. 3 or R. 4 of the Civil P. C. 
The lower Court proceeded on that as- 
sumption, But, it seems to me that there 
is no justification for such conclusion. 

Order XXII, Rule 4 of the Civil 
P. C.. so far as it is relevant. provides: 

“Where one of two or more defen~ 
dants dies and the right to sue does not 
survive’ against the surviving defendant 
or defendants alone, or a sole defendant 
or sole surviving defendant dies and the 
right to sue survives the Court, on an ap- 
plication made in that behalf, shall cause 
the legal representative of the deceased 
defendant to be made a party and shall 


proceed with the suit,” 


It is seen therefrom that when the 
defendant dies and the right to sue sur~« 


' by the Office of the Court 
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vives She Court, on an application made 
im that behalf, shal] cause the legal re- 
presentative af the decreased defendant to 
ba made a party and shall proceed with 


‘fhe suit. When once the order is made. 


under the above provision, the said order 
should be given effect to, by recording 
the mnetessary names in the cause title of 


the pleadings. It might be done either 
by the party who obtained the order or 


All that is 
required to be done is to effect fhe neces- 
_ gary changes in the particulars of the 
~ Iplaint in substituting the names of the 
' {heirs of the deceased. When such change 
ja made or recorded, it cannot be censi- 
dered as an amendment of the maint 
within the meaning and scope of O. VI. 
IR. 17. Substitution of the legal represen- 
tatives of the deceased is made to give 
effect to the onder made by the Court 
under Order XXII, Rule 3 or 4. Order VI 
Rule 17 or Order VI, Rule 18 of the Civil 
P. C.. ‘has no application te such situation. 


$. My view finds support from the 
gbservation in the decision of the Bom- 
bay High Court in Alabhai Vajsurbhai v. 
Bhura Bhava, (ATR 1937 Bom 401). where~ 
in it was observed: 

‘It was no part of the appellant’s 
Auty to take the necessary steps to carry 
out the Court's order for the substitution 
of the names of the theirs of the deceased 
respondents who were Droperly served 
with noticas in order to correct the re- 
cord of the Court in terms of its order. 


_ That was a ministerial function which the. 
"Courts establishment was charged toe per- 


form. TE it was not performed or neglect- 
ed the fault would not lie with the ap- 
pellants.” í 


‘ 7. in the view that I have taken. 
ft has to be held that the plaintiffs appli- 
cation under Order VI, Rule 18 of the 
Civil P. C. was uncalled for. 

8&8. Mr. M. 5. Gopal, learned Coun~ 
sel for the vtontesting respondents, urged 
that the suit has abated since the legal 
representative of the deceased plaintiff has 
not been brought œn record within the 
time allowed by law. TI haye no material 
to ‘hold one way or the other and I ex- 
Press no opinion an fhat contention. ‘The 
respondents may raises fhe same before 

the Court below. 
> 9 With fhe above observation. 
fhis petition is disposed of. without an 


order as fo costs. DE 
Order accordinghy. 


Hanumakks v, Dase Gowda (Bhat C. J.) 


-‘gowda. Dasesowda 


ALR. 
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G. K. GOVINDA BHAT. C. J. AND 
M. K. SRINIVASA IYENGAR, J. 


Hanumakka, Appellant v.-Dase Gowda 
and others, Respondents. er. 
First Appeal No. 10 of 1973, D/- 10-7- 
1975.* | 
. (A) Hindu Succession Act (1956), Sec- 
tions 6, 4 — Coparcenary property — 
Death of coparcener after commencement. 
of Act — Widow’s suit for partition is 
maintainable — Section 8 of Mysore 
Hindu Law Women’s Rights Act. 1933 is — 
no bar — (Mysore Hindu Law Women’s 
Rights Act (10 of 1933), S. 8). f 
(P aras 10, 11) 


T..S. Ramachandra. for Appellant: 
K. R. Srinivasa Rao (for Nos. 5 to 9) and 
N. Basavaraju., Govt.. Pleader (for No. 12). 
for Respondents. l i 


G. K. GOVINDA BHAT, C. J. :— This 
appeal by the plaintiff, arises out of her 
sult for partition and separate possession 
of a one half share in the plaint schedule 
properties and future mesne profits which 
has. been dismissed by the Court below 
on the ground that Section 8 of the 
Mysore Hindu Law Women’s Rights Act. 
1933 (Mysore Act X of 1933) is a bar to 
the plaintiff enforcing her right by way 
of a suit for partition. 


2 The material facts, so far as 
they are relevant for the purpose of this 
appeal, lie in a very narrow compass. The 
genealogy of the family of the plaintiff 
and defendants 1 to 9 is given in the 
plaint. Dasegowda is the common ances- 
tor. He had two sons bv name Narase 
Gowda and _Thimme Gowda. Plaintiff 
Hanumakka is the widow of the said 
Thimme Gowda. who died in the year 
1952. long after the Hindu Succession Act. 
1956 (which will hereinafter be referred 
to as the 'Act’). came into force Narase. 
Gowda had three sons by name Mudligiri- 

and Lakshminarase- 
gowda, Mudligirigowda died in i969 
leaving his wife the 6th defendant and 
children defendants 5. 7. 8 and 9. Dase- 
gowda. vounger brother of Mudlisiri_ 
gowda, is the first defendant and this sons 
are defendants 2 and 3. The fourth de- 
— is the voungest son of Narase~ 
owda. ay 


3. Plaintiff. alleging that on the 
death of her husband Thimmesowda in 
the vear 1962. the one half share to which 
Thimme Gowda would have been entitled 
to at a partition if the same had taken 
place immediately before his death. 
brought fhe suit for partition claiming a 


"(Against order of Addl. Civil J.. Tumkur 
in O. S. No. 17 of 1971. D/- 4-10-1972). 
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one half share in the plaint schedule pro- 
perties. The plaint A schedule consiss of 
immovable properties. and the plaist B 
schedule is a list cf movables belorging 
to the family. 

4. Defendants 10 and 11 are alie- 
nees of Items 37 and 38 of the plait A 
schedule, Defendant 12 is a lesse= of 
Item No. 36 of the plaint A schedule 


5. The trial Court. on the pead- 
ings of the parties, settled as many as 
fifteen issues. 

6. The alienees, i e. defencants 
1G and 11. contended that in anv event 
the properties sold to them shoulc ke 
deemed to have been allotted to the snare 
of their alienor Mudlisirigeowda in éa ty. 


7. Defendants 5 to $ are the zon- 
testing defendants. They contended, inter 
alia, that Items 36 to 39. 0f the plaht A 
schedule are the self acauired prope-tes 
of Mudligirigowda and the plaintiff in 
any event. has no right to cletm a saare 
in the said properties. 


8. It was not disputed before the 
Court below that if a partition had teken 
place immediately before the death of 
Thimme Gowda in the vear 1962. he 
would have been entitled to a one half 
share in the properties belonging to the 
joint family. Plaintiff claims a one Half 
share in the properties by virtue of Sec- 
tion 6 of the Act. The learned Civil 
Judge upheld the contention of the son- 
testing defendants that Section 8 of the 
Mysore Act X of 1933 is a bar to the plain- 
tiff suing for partition. The only “point 
that arises for determination in this ap- 
peal is whether Section 8 of Mysore Act 
X of 1933 is a bar to the plaintiff enfure- 
ing her right to claim the share to wich 
her husband would have been entitled if 
a partition had taken place immedcia-<ely 
before his death. we 


9. The Aci, in its preamble, states, 
as follows: 

“An Act to amend and codiiv the law 
relating to intestate succession among 
Hindus,” i 
It is applicable to all Hindus in the whole 
of India except the State of Jammu and 
Kashmir. Section 6 of the Act states as 
follows :— ; 

When a male Hindu dies after the 
commencement cf this Act, having at the 
time of his death an interest in a Mirak- 
shara coparcenary property. his interest 
in the property shall devolve by survivor- 
ship upon the surviving members of the 
coparcenary and not in accordance wI 
this Act: 

Provided that. if the deceased Aad 
left him surviving a female relative speci- 
fide in class I of the Schedule or a male 


Hanumakke v. Dase Gowda (Bhat C. J) 


. and other emale heirs: in the family who 
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relative, specified in that class: who claims 
threugh such female reletive. the interest 
of the deceased in the Mitakshara coparce- 
nary property shall devolve by testamen- 
terv or intestate suceession, as the case 
may be. under this Act and not ky 
sorvivorship.” 


(Explanations 1 and 2 omitted as ur- 
necessary), 


Plaintif who is the widow of Thimme- 
sowda is a Class I heir and therefore ker 
case falls within the scane of the proviso 
to Section 6 of the Act. 


10. Section 4 of the Act overrides 
all laws in force in the territory of India 
immediately before the commencement 
cf the Act. in so far es such law is. renus- 
nant to anv of the provisions of the Aet. . 
In Mysore Act X of 1933. a widow of a 
ceceased coparcener is not entitled te en- 
force her right to a share by instituting a 
suit for partition, Section 8 of Mysore 
Act X of 1933 provides that where parti- 
tion takes place out. of Court or through 
Court between. corpareners, specified 
female heirs are entitled to be allotted a 
share. Section 8 provides: for a conting- 
ency where the partition in a joint Hindu 
family takes plece and there are widows 








are entitled to a share at such rartiticn. 
This is not a case which falls under Sec- 
tien 8 of Mysore Act. X of 1933. If the 
plaintiff’s husband had died before the Act 
came into force, then, her right. vas only 
to claim a share at a partition of the joint 
family properties but she could not have 
enforced her right by bringing a suit for 
partition. As already stated. the plaintiff 
is a Class I heir. Her husband Thimme- 
gowda would have been entitled to a one 
half share in the joint family properties 
if a partition had taken place immediate- 
ly before his death. The plaintiff. there- 
fore, succeeded. to the one half share ef 
Thimme Gowda under See. 6 of the Act. 
By virtue of Section 14 of the Act. she 
becomes the absolute owner of the share 
oi Thimme Gowda. 

11. The Court. below is clearly in 
error in holding that Section 8 of Mysore 
Act X of 1933 is a bar to the plaintiff in- 
stituting a suit. for partition. Therefore. 
we reverse the finding of the Court. below 
on issue No. 25 and declare that the plain- 
tiff is entit™ed to a one half share in the 
plaint A and B schedule properties. 

12. Defendants. 10: and 11 who are 
elenees of Items 37 and 38 of the plaint A 
schedule, are in equity entitled to have 
the properties alienated to them nominal- 


- Wy allotted to the share of the alienor as 


fay es possible. 
13. Alt other material issues have 
been found in favour of the plaintiff, 
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14. For the reasons stated above. 
we reverse the decree of the Court below 
and decree the plaintiff's suit for partition. 
declaring that the plaintiff is entitled to 
a one half share in the plaint A and B 
- schedule properties and that the alienees 
are entitled to have the equities adiusted 
in the final decree proceedings. Partition 
of the agricultural lands has to be effect- 
ed by the Revenue authorities under Sec- 
tion 54 of the Code of Civil Procedure. 
Non-agricultural properties have to be 
partitioned in the final decree proceed- 
ings before the Court below. 


15. The counsel for the contesting 
defendants-respondents, were not present 


when this appeal was heard. The plain-. 


tiff who is the appellant is entitled to her 
costs of this appeal from defendants 5 to 9 
who are respondents 5 to 9. Ordered ac- 
cordingly. 

Appeal allowed. 
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C. HONNIAH AND 
M. SADANANDASWAMY. JJ. 


Malakappa and others, Appellants v. 
Mallappa and another, Respondents. 


First Appeal No. 153 of 1972, D/- 6-10- 


| 1975.** 


(A) Hindu Law — Adoption — Dwya- 
mushyana form — In order to render ad- 
option as valid it is not necessary that 
adoptive father and natural father must 
be brothers. (1901) ILR 25 Bom 537 and 
AIR 1933 Bom 137, Relied on. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1972 Rai 9 = 1971 Rai LW -103 4 
AIR 1933 Bom 137 = 35 Bom LR 75 6 
: (1901) ILR 25 Bom 537 = 3 Bom LR oF 


K. S Desai, for Appellants: K. A. 
Swamy (for No. 1) and S. D. Chhatre (for 
No, 2), for Respondents. 


SADANANDASWAMY,. J.:— Res- 
pondent 1 plaintiff filed the suit in the 
trial Court for partition and possession of 
his half share in the suit properties. De- 
fendants 2 to 4 were imnpleaded as alie- 
~ nees of some of the joint family proper- 
_ ties. Defendants 1 to 3 are the appellants. 
Second respondent is defendant 4. 


2. One Siddappa who died on 


21-6-1898 had two sons. Basappa and Kul- ' 


appa. Basappa died on 2-8-1930 and Kul- 
appa died on 23-9-1909. Defendant 1 is 


*(Only portions approved for reporting by 
High Court are reported here) 

**(Against order of Addi. Civil J.. Bijapur 
_in O. S. No, 11 of 1969, D/- 6-9-1972.) 
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. Malakappa v. Mallappa (Sadanandaswamy J.) 


A. I. R. 


the only son of Basappa and he was born 
in 1916. The plaintiff is the only son of 
Kulappa and he was born in 1910. De- 
fendant 1 has an only daughter who is 
married, Defendant 1 had also got two 
sisters. Chandrawwa and Dundawwa. the 
former died about 3 months prior to the 
suit and the latter about 3 vears prior to 
the suit. Dundawwa adonted the plain- 
tiff, The plaintiff alleges that his adop- 
tion was in Dwvamushyayana form and 
claims right in the properties of- the 
natural family also and that he is entitled 
to partition and possession of half share 
in the suit properties. Defendant 1 plead- 
ed that the plaintiff was not adopted in 
Dwyamushvavana form, there was a prior 
partition in the family in 1880 or 1890 
and that the suit properties belongs to him 
exclusively since they had fallen to the 
share of Basappa in the partition between 
Basappa and Kulappa. The trial Court 
held on issue 1 that there was no parti- 
tion between Basappa and Kulappa in 
1880 or 1890. On the second issue it held 
that the plaintiff was adopted in Dwva- 
mushvayana form, after an agreement that 
he should retain his share in his natural 
family also. On issue 3, it held that the 
alienation in favour of defendants 2 to 4 
are not for legal necessity. It according- 


. ly decreed the tuit with a direction to al- 


lot in the partition Survey Numbers 210 


‘and 77, as far as possible, to the share of 


defendant 1 and to allot. as far as pos- 
sible. the house V. P. C. 770 of Nagathan 
to the plaintiff and V. P. C. 771 of Naga- 
than to defendant 1, 


3. It is urged by Mr. Desai. learn- 
ed counsel for the appellants, that the 
adoption of plaintiff in Dwvamushvyayana 
form is not valid since such an adoption 
would be valid only if it takes place as a 
result of an agreement between the natu- 
ral father and the adoptive father, Exhi- 
bit P-59 is the adoption deed. It is stvled 
as Dwyamushyayana adoption deed. It is 
a registered deed. It is in evidence that 
Dundawwa. the adoptive mother and 
others approached a lawver and adopted 
the plaintiff on this advice in Dwya- 
mushyayana form. According to the plain- 
tiffs case the adoptive mother asked 
his real mother to give him in adop- 
tion and his natural mother agreed to 
give the plaintiff in adoption provid- 
ed he should continue to be the son 
for his natural family also as he was 
the only son to his father. The contents 
of Ex. P-59 show that there was an agree- 
ment between the adoptive mother and 
the natural mother to that effect and that 
the ceremony of adoption took place. 
P. W. 2 is an attestor of the adoption deed. 
He is 72 vears of age. He has spoken to 
the circumstances under which the a‘lop~ 
tion took place. It was suggested to him 
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Government of India, Department of Ccm- 
munications (P and T Board) 
dated 18-6-71, published in the Gazette of 
India Part II Section 8, sub-section (2). A 
true copy of the said notification is produced 
herein and marked as Ext. Rl. Rental of 
subscribers falling outside the local area as 
fixed by the above notification had to be 
refixed in accordance with the tariffs in force 
vide Rule 484 of the Indian Telegraph Rales. 
The petitioners telephone No. Kottayam-<030 
is installed at an actual distance of 1.8 <ms 
beyond 5 Km Radial Distance from the Kot- 
tayam Telephone Exchange. Therefore, the 
petitioner is to pay an additional Annual 
Rental of Rs. 240/- with effect from 1-8-1971 
(@Rs. 120/- for each additional Km or part 
thereof of actual distance beyond the ‘ncal 
area). Prior to 1-8-1971, the local area of 
the flat rate Exchanges, was fixed as the 
area- within a radial distance of 5 Km trom 
the Exchange and that of measured rate ex- 
changes was fixed as the area withic a 
radial distance of 6 Km from the exchange. 
Kottayam telephone exchange is a measared 
rate exchange and the petitioner’s telepkone 
No, KTM-4080 is within 6 KM radial dist- 
ance of Kottayam exchange and hence prior 
to 1-8-1971, no additional rental for the Ac- 
tual Distance beyond the loca} area had to 
be paid by the petitioner. Ext. PI bil is 
issued by the Accounts Officer for this short 
claim of rental for the period from 1-8-1971 
to 31-1-1973”. 


Paragraph 12 of the ‘Counter Affidavit pro- 
ceeds— 


“12. With reference to the averments in 
paragraph 15 of the petitioners affidavkk, it 
is submitted that in addition tc the Gazette 
notification (i. e Ext. R1) regarding the 
change of loca] area, publicity was giver. by 
public notice from 1-8-71 to 1-4-71 on the 
notice boards of Posts and Telegraphs ffi- 
ces at Kottayam and also by giving a public 
notice in the newspapers published irom 
Kottayam, A true copy of the public netice 
exhibited on the notice board is produced 
herewith and marked as Ext. R2. The seti- 
tioner’s contention that his telephone connec- 
tion is within the radial distance of 5 KM of 
Kottayam Exchange is not based on facts. 
The boundaries of local area were fixed with 
reference to Survey of India Maps. The beti- 
tioner did not make any representation pur- 
suant to Ext. R2, notice and therefore there 
is no merit in the petitioner’s contention that 
he was not given any opportunity to put for- 
ward his contention before the boundaries of 


a> 


the radial distance was changed.”. 


Ext, R1 is only a notice published in the 
Gazette that the reduction of the loca] area 
which had already been effected will be im- 
plemented with effect from 1-8-1971. Ext R2 
is a public notice issued before Ext. Rl, wrich 
invited objections and suggestions to the 
proposal for varying the local area. This had 
given sufficient indication of the proposed ac- 
tion, and its effects; and, as stated in para- 
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Santakumari v. R. T. O. .& R. Authority 


Notificetion. 


Ker, 17, 


graph 12 of the counter affidavit the peti- 
tioners did not file any objections, I am 
of the opinion that Ext. R2 met the require- 
ments of notice and opportunity for explana- 
tion, and the petitioners cannot have any gri- 
evance on the ground -that these had not 
been afforded. In a case and in a situation 
where a large number of persons may be 
involved such as where a local area is reduc- 
ed from its original dimensions to a lesser 
area, it is inconceivable and cannot be ex- 
pected as the petitioners would contend, that 
individual notices should be served on all the 
persons concerned, I am of the opinion that 
a public notice such as the one given in this 
case would suffice and would meet the re- 
quirements of justice. 


oe Counsel for the respondents also 
invited my attention to the agreement execut- 
ed by the petitioner (copy Ext. R3) which 
shows that the petitioners Tad agreed to abide 
by the Telegraph Rules, 1951, the amend- 
ments dated Ist April, 1960 and the amend- 
ments made or to be made from time to time 
n the Indian Telegraph Pul, in exercise of 
the powers. under Section 7 of the Telegraph 
Act, 1885. In the face of a contract in fee 
terms and of this amplitude, the petitioners 
cannot be heard to complain about the re- 
duction of the local area resulting in a con- 
sequential enhancement of the telephone 
charges payable by them which resulted in 
the demand being raised against them as 
having been made by Ext, Pl notice which 
they seek to uash in these writ petitions. 

_ „6. I dismiss these writ petitions, but 
in the circumstances, without costs, 


Petitions dismissed. 





AIR 1976 KERALA 17 
T. CHANDRASEKHARA MENON, J. 


Santakumari, Petitioner v. R. T. O. and 


AA Authority, Kozhikode, Respon- 
ent, 


O. P. No. 630 of 1975, D/- 3-3-1975. 

(A) Motor Vehicles Act (1989), S. 31 
— Recording transfer — No prior enquiry 
is contemplated under the Section. 


_ Section does not contemplate any en- 
quiry into the question of transfer by the 
registering authority before recording the 
transfer. Once the transferee reports tha 
fact of transfer- within 80 days to the re- 
gistering authority and certificate of registra- 
tion is also submitted in order that particu- 
lars of the ownership may be entered in the 
certificate of registration together with the 
prescribed fee and a copy of the report re- 
ceived by him from the transferor, and the 
transferor also makes a report of the transfer 
to the registering authority, the registering 
authority has no option but to make the 
necessary entries in the registration certifi- 


IS/JS/D854/75/RSK 


18 Ker. [Prs. 1-6] Santakumari v. R. T, O. 


cate. AIR 1959 Raj 175, Rel. on. 
i (Paras 4, 5 
(B) Motor Vehicles Act (1939), S. 31 
read with S. LIA of the Kerala Motor Vehi- 
cles (Taxation of Passengers and Goods) Act 
— §. LIA does not in any way fetter the 

provisions of S. 31. 

(Para 6) 


Cases Referred: Chronological Paras 
AIR 1959 Raj. 175 = 1959 Raj LW 281 5 

M. P. Menon and K. Mohammed, for 
Petitioner; Government Pleader, for Respon- 


a dent, 


ORDER:— In this original petition the 
petitioner has asked for a writ of mandamus 
compelling the respondent, viz., the Re- 
gional Transport Officer and Registering Au- 
thority, Kozhikode to make the necessary eu- 
tries in the R. C. of Motor Vehicle 
K.L. Z.-1180 under Section 31 of the Motor 
Vehicles Act. According to the petitioner, 
her husband had entered into an agreement 
with one M. Syed Alavi, Cheruvannoor 
- Transport, Kozhikode for purchase of bus 
. No. K.L. Z. 1180. This agreement provided 
that on payment of full consideration, viz., 
Rs. $2,250/- Syed Alavi would issue sale 
letter in respect of the vehicle to the peti- 
tioner’s husband or his nominee. This full 
consideration was paid and the petitioner’s 
husband requested Syed Alavi to issue sale 
letter in favour of the petitioner and this 
was done. 

| 2, On 17-1-1975 the petitioner re- 
ported to the respondent under S. 31 of the 
_ Act for entering the particulars of the trans- 
fer in the registration certificate of the vehi- 
cle. It is alleged that the petitioner pro- 
duced the registration certificate, chalan for 
fees and the transfer report from the trans- 
feror Syed Alavi besides her own report in 
the matter. The complaint of the petitioner 
is that the respondent refused to note the 
transfer and return the registration certificate 
to the petitioner after making the necessary 
-entries. The petitioner contends that no 
order rejecting the request for entering the 
particulars of transfer has been passed. The 
respondent along with his counter has filed 
Ex. R-1 which states that the “petitioner is 
informed that her 
of ownership cannot be considered without 
clearing the arrears of tax and T.P.G. due 
in the name of the transferor in respect of 
his vehicles K. L. D. 9605 and K.L.%. 385.” 


3. In the counter what is contended 
is that while action fer recovery of arrears 
of tax is pending against the registered 
owner Sri Syed Alavi, which was in respect 
of Vehicle K. L. D. 9605 and K.L.Z. 385 
the transfer of the Vehicle has been effected 
in favour of the petitioner. It is stated that 
since the endorsement of transfer of owner- 
ship will be against the provisions of S. 11A 
of the Kerala Motor Vehicles (Taxation of 


& R. Authority (T. C. Menon J.) 


application for transfer- 


ALR. 


Passengers and Goods) Act Ex. R-1 memo 
has been issued. i 
I am afraid that the action of 

the respondent is not in accordance with 
the law in the matier. Section 81 of the 
Motor Vehicles Act is as follows:—— 

“31. Transfer of ownership—(1) Where 
the ownership of any Motor Vehicle regis- 
tered under this Chapter is transferred— 


(a) the transferor shall, within fourteen 
days of the transfer, report the transfer to 
the registering authority within whose juris- 
diction the transfer is effected and shall 
simultaneously send a copy of the said re- 
port to the transferee; 


(b) the transferee shall, within thirty 
days of the transfer, report the transfer to 
the registering authority within whose juris- 
diction he resides, and shall forward the 
certificate of registration to that registering 
authority together: with the prescribed fee 
and a copy of the report received by him 
from the transferor in order that particulars 
of the transfer of ownership may be entered 
in the certificate of registration. 


(2) A registering authority other than 

the original registration authority. making any 
such entry shall communicate the transfer 
of ownership to the original registering au- 
therity”. 
From this it is clear that once the: transferee 
reports the fact of transfer within 80 days to 
the registering authority and certificate o 
registration is also submitted in order that 
particulars of the transfer of ownership may 
be entered in the certificate of registration 
together with the prescribed fee and a copy 
of the report received by him from the 
transferor, and the transferor also makes a 
report of the transfer to the registering au- 
thority, the registering authority has no op- 
tion but to make ‘the necessary entries in the 
registration certificate. 


5. I may in this connection refer to 
a Division Bench decision of the Rajasthan 
High Court in Ratan v. State Transport Au- 
thority, Jaipur (AIR 1959 Raj 175), where 
Justice Jagat Narayan speaking for the Bench 
said that even in cases of disputed transfers 
S. 31 provides for recording of the transfer - 
on the registration certificate merely on the 
report of the transferee. It does not con- 
template any enquiry into the question o 
transfer. by the registering authority before 
recording the transfer. If the registration 
certificate of the vehicle is produced by a 
person who alleges to be the transferee the 
registering authority has no option but to 
record the transfer. - 

6. In this case there is no dispute - 
even regarding the iransfer. The contention 
taken up by the respondent is that there 
are arrears of tax due from the transferor in 
respect of other vehicles and he refers to 
S. 11A of the Kerala Motor Vehicles (Taxa- 
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tion of Passengers and Goods) Act. S. 11A 
reads as follows: l 


“LIA. Transfers to defraud revenae— 
When during the pendency of any proceed- 
ing under this Act, any operator or cther 
person liable to pay any tax or any cther 
amount under this Act, creates a chargz on 
or parts with the. possession by way of sale, 
mortgage, exchange or any other mod? ol 
transfer whatsoever, of any of his assets in 
favour of any other person with the irten- 
tion to defeat the recovery of the tex/or 
other amount from him under the Act, such 
charge or transfer shall be void as agnuinst 
any claim in respect of the tax or cther 
amount found payable by the operato: or 
such person on completion cf the said pro- 
ceeding: 


Provided that nothing in this section 
shall impair the rights of a charge-holde= or 
transferee in good faith for consideraticn.’ 


Section 11A of the T.P.G. Act does nct in 
any way fetter the provisions of Sectior 31 
of the M. V. Act. It only states tha if 
the transferor is liable to pay any taz or 
any other amount under the T. P.G. Act and 
then if he creates a charge on or parts with 
the possession by way of sale, mortgage. ex- 
change or any other mode of transfer what- 
soever of any of his assets in favour of any 
other person with the intention to defeat the 
recovery of the tax or other amount iom 
- him under the said Act, such charge or 
transfer shall be void as against any caim 
in respect of the tax or other amount found 
payable by the operator or such person who 


is liable to pay any parts or other ameunt 


due under the Act. 
clearly erroneous. 


Therefore, Ex. R-. is 


7. I would issue a writ of mamda- 
mus directing the ‘respondent to make nezes- 
sary entries on account of the transfer of the 
Vehicle to the petitioner: from Syed Mavi 
as required under Section 81 of the M V. 
Act. The transfer of the Vehicle will not 
in any way interfere with the right of the 
authority under the Kerala Motor Vehicles 
- (Taxation of Passengers and Goods} Ac: to 
proceed against any asset of the transferor 
including the transferred vehicle if the eon- 
ditions specified in Section 11A are satisiied. 


a: + The O. P. is disposed. of as 
‘above. There will be no order as to ccsts. 


gy Carbon copy of the order will be 
given to the petitioner on payment of re- 
quisite charges and to-the. Governmcnt 
Pleader free of charges. . 


Ordered accordingly. 


io. A Pme 


V. Sreedevi Amma v. Stbhadra Devi (Eradi J.)~ 
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V. BALAKRISHNA ERADI AND 
GEORGE VADAKKEL, JJ. 


Valliyil Sreedevi Amma, Appellant v. 
Subhadra Devi and others, Respondents. 

Appeal Suit No. 288 of. 1978, 
D/- 20-1-1975. 

(A) Hindu Succession Act (1956), S. 22 
(1) and (2) —— Co-heir transferring his inter- 
est in violation of S. 22 (1) — Remedy of 
other Co-heirs to acquire transferred interest 
is by way of suit — Application under Sec- 
tion 22 (2) is not maintainable. l 

Where one of the Co-heirs transfers his 
interest in immovable property-in violation 
of Section 22 (1) the remedy of the other 
Co-heirs to enforce their preferential right 
under Section 22 (1) to acquire the transfer- 
red interest is by way of a regular civil 
suit before a competent civil court and not 
by way of an application under S. 22 (2). 

(Paras 6, 10) 

(B) Hindu Succession Act (1956), S. 22 
(1) —- Transfer of his interest by Co-heir 
in violation of S. 22 (1) — Transfer is void- 
able and not void. 

The alienation of his interest by a Co- 
heir in violation of Section 22 (1) is not 
void but is voidable at the instance of the 


other non-alienating Co-heirs. (Para 9) 

T. L. Viswanatha Iyer and E. R. 
Venkiteswaran, for Appellant; T. R. G. 
Warrier and K., Ramakumar, for Respon- 


dents. 
BALAKRISHNA ERADL, J.:— This ap- 


peal has been preferred against the order 


of the Subordinate Judge, Tirur dismissing a 
petition O. P. No. 511 of 1970 filed by the 
appellant herein under Section 22 (2) of the 
Hindu Succession Act, 1956 (80 of 1956) 
hereinafter referred to as the Act. The peti- 
tion was dismissed by the Court below on 
the basis of a preliminary finding arrived at 
by it that an applicantion under Section 22 
(2) of the Act for determination of the value 
of the share of a co-heir is not maintainable 
if such share has been already transferred 
by the co-heir to a stranger and that in 
such cases the remedy available to a party 
seeking to enforce the right conferred by 
Section 22 (1) of the Act is only to institute 
a regular suit for specific performance. 


2. The properties described ‘in 
the petition filed before the Court below, 
excepting a residential building situated 
thereon, belonged to one Jayapala Menon. 
In respect of the residential building the said 
Jayapala Menon had only an undivided 
share. Jayapala Menon died intestate on 
96-5-1965. Under the provisions of the Act 
the only heirs entitled to succeed to the 
estate of the deceased are his mother and 


IS/JS/D357/75/GNB _ 


' impleaded 


Pond 
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his widow, both of whom are Class I heirs 
under the Act. The appellant before us 
who figured as the petitioner in the lower 
Court is the mother of the deceased Jayapala 
Menon. The widow of the deceased was 
as Ist respondent before the 
Court below and she is the lst respondent 
in this appeal also. On 81-8-1968 the Ist 
respondent executed a registered sale deed 
transferring her undivided half share in the 
petition schedule properties in favour of res- 
pondents Nos. 2 to 4 for a consideration of 
Rs. 10,500/-. It was shortly thereafter that 
the appellant filed the petition under Sec- 
tion 22 (2) of the Act on 13-11-1968 pray- 
ing that the value of the Ist respondent's 
half right in the property may be determin- 
ed by the Court and that the said right may 
be directed to be transferred to her on pay- 
ment of the value so determined, ignoring 
the sale in favour of respondents Nos. 2 to 
4. The petition was originally presented to 
the District Court, Kozhikode and had been 
numbered there as -O. P. No. 368 of 1968; 
subsequently it was transferred to the Subor- 
dinate Judge’s Court, Tirur where it was 
renumbered as O. P. No. 511 of 1970. 


3. Respondents Nos. 2 to 4 who 
contested the matter before the lower Court 
raised a preliminary objection that Sec. 22 
(2) of the Act does not contemplate any ap- 
plication for fixation of price after the con- 
cerned property has already been sold away 
by the co-heir whose share is sought to be 
evaluated and that in any event the prayers 
for the grant of a declaration of invalidity 
of the sale effected in favour of respondents 
Nos. 2 to 4 and for a direction for transfer- 
ring the share of the Ist respondent to the 
petitioner on payment of the value to be 
determined by the Court are wholly outside 
the scope of a petition preferred under Sec- 
tion 22 (2) of the Act. 


4, The lower court elaborately went 
into the merits of the above objections raised 
by respondents Nos. 2 to 4 and came to the 
conclusiun that although an application for 
determination of the value of a share of a 
co-heir is entertainable even after concerned 
co-heir has alienated that share, the present 
petition is not maintainable in law in as 
much as it contained prayers for the relief 
of declaration of invalidity of the transfer 
effected in favour of respondents Nos. 2 to 
4 and for directing the transfer and vesting 
of the rights of the Ist respondent in ‘he 
petitioner which are reliefs that can be 
granted only in a regular suit. The lower 
Court expressed the view that the remedy 
of the petitioner lies only in filing a suit for 
specific performance and dismissed the peti- 
tión as not maintainable. The appellant 
contends that the order so passed by the 
Court below is contrary to law and should 
be set aside. 


V. Sreedevi Amma v. Subhadra Devi (Eradi J.) 


A.I. R. 


5. The learned advocate appearing 
for the appellant urged that even though 
the provision contained in Section 22 may 
appear to be not sufficiently comprehensive 
or complete for carrying out the purpose 
underlying the section, the Court should in- 
terpret the section in such a way as would 
help to give full effect to the intention of 
Parliament. According to counsel if such 
an approach is made, it is reasonable to 
construe Section 22 of the Act as conferring 
on the court dealing with an application 
under that provision the incidental powers to 
investigate into the validity of any transfer 
that might have been effected by a co-heir 
in contravention of the right conferred by 
sub-section (1) of Section 22 and also to 
declare any such transfer invalid in case it- 
be found on such investigation that the 
transfer had been effected in contravention 
of sub-section (1). Counsel pointed out that 
unless such a construction is placed on the 
section the result would be virtually to ren- 
der the right conferred by sub-section (1) 
nugatory since it can with immunity be de- 
feated by the other co-heir by merely trans- 
ferring away his share before .an application 


“under Section 22 (1) is made by the sharer 


who wishes to exercise his rights under sub- 
section (1). On this basis it was submitted 
that the view taken by the lower court that 
the petition was defective on the ground that 
it contained prayers which were outside. the 
scope of an application under sub-section (2) 
of Section 22 is incorrect and that the order 
of the Court below dismissing the petition 
should be set aside. l 


6. Section 22 of the Act is in the 
following terms:— 
“22 (1). Where, after the commence- 


ment of this Act, an interest in any immov- 
able property of an intestate, or in any busi- 
ness carried on by his or -her, whether solely 
or in conjunction with others, devolves upon 
two or more heirs specified in class I of the 
Schedule, and any one of such heirs pro- 
poses to transfer his or her interest in the 
property or business, the other heirs shall 
have a preferential right to acquire the in- 
terest proposed to be transferred, 


(2) The consideration for which any in- - 
terest in the property of the deceased may 
be transferred under this section shall, in 
the absence of any agreement between the 
parties, be determined by the Court on ap- 
plication being made to it in this behalf, 
and if any person proposing to acquire the 
interest is not willing to acquire it for the 
consideration so determined, -such person 
shall be liable to pay all costs of or incident 
to the application: 

(8) If there are two or more heirs spe- 
cified in Class I of the Schedule proposing 
to acquire any interest wunder this section, 
that heir who offers the highest considera- 
tion for the transfer shall be preferred. 
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Explanation.— In this section “Cozart” 
means the Court within the limits of wlose 
jurisdiction the immovable property is sitwate 
or the business is carried on, and inclides 
any other Court which the State Gov2r- 
ment may, by notification in the Offcial 
Gazette, specify in this behalf.” 


The object of sub-section (1) as we under- 
stand it is that in cases where by virtue of 
intestate succession under the Act any in- 
terest in immovable property has devo-ved 
upon two or more heirs specified in Clas I 
of the Schedule and any one of such Leirs 
proposes to transfer his interest in the oro- 
perty the cther heirs shculd have a prefer- 
ential right to acquire the interest whica is 
so proposed to be transferred. The aid 
intention of Parliament can be effectusted 
only if we consider the section as confer-ing 
an enforceable right on the heirs other than 
the one who proposes to transfer his inte-est. 
The Section confers on such co-heirs a pre- 
ferential right to acquire the interest waich 
is proposed tobe transferred by the other co- 
heir. In case the proposed transfer is effexted 
by one of the co-heirs in violation of the 
right conferred on his co-heirs by sub-s. (1) 
the latter cannot certainly be withou a 
remecy because every legal right must nees- 
sarily carry with it a remedy for enforzing 
the same. The remedy of the non-alienacing 
co-heirs, in such circumstances, will, in our 
opinion, be to seek the intervention of the 
Court to enable them to acquire the rght 
which has been transferred away by the 
other co-heir in violation of sub-section (1) 
of Section 22. In as much as the secion 
does not provide any special procedure tor 
seeking the said remedy, the ordinary proce- 
dure for enforcement of any civil right has 
to be resorted to by the co-heirs who wish 
to enforce their rights under Section 22 (1); 
in other words the remedy is by way ol a 
regular civil suit before the competent ccurt. 
Where the properties have been already ali- 
enated in favour of strangers there is all the 
more reason why there should be a full and 
fair adjudication of the entire matter m a 


suit tried before a competent civil Court be-. 


cause various factual questions are bounc to 
arise for determination in such a suit whare- 
in the principal issue would be whether the 
transfer complained of was effected in vbla- 
tion of sub-section (1) of Section 22. The 
main purpose of such a suit instituted by 
the co-heir will necessarily be the enfo-ce- 
ment of the right conferred by Section_22 
(1) of the Act. The question of invalidity 
of the transfer effected by the other co-neir 
in favour of strangers becomes relevan: in 
such an action as an incidental “matter which 
has necessarily to be gone into for the pur- 
pose of determining whether the plaintif is 
entitled to the relief sought by him against 
his co-heir in enforcement of the right con- 
ferred by Section 22 (1). 


V. Sreedevi Amma v. Subhadra Devi (Eradi J.) 


‘sale effected by the co-heir 
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7. We are unable to agree with the 
contention advanced by the learned counsel 
for the appellant that the aforesaid question 
can be legitimately gone into by the Court 
even in an application filed under Section 22 
of the Act. In our opinion the object ot 
the legislature in enacting sub-section (2) ot 
Section 22 is only to provide a cheap and 
speedy remedy in cases where the property 
is in the hands of the co-heir who proposes 
to transfer the same and another co-heir is 
interested in acquiring the rights of the for- 
mer but the parties are not able to agree 
about the consideration for which the íor- 


mers interest in the property should be 
transferred to the latter. Where the pro- 
perty itself has been already transferred 


away by the co-heir first mentioned we fail 
to see what useful purpose will be served 
by an investigation conducted by the Court 
under sub-section , (2) for determining the 
price at which the property may be soldby - 
the former to the latter. In such a case an 
investigation under sub-section (2) may be- 
come relevant only after the person who 
feels aggrieved by the transfer effected by his 
co-heir in contravention of the provisions of 
sub-section (1) has by resort to the appro- 
priate legal process obtained a dezlaration 
from the competent Civil Court that the 
in favour of 
strangers is invalid. Even in such a case, 
unless the co-heir who had effected the im 
pugned alienation again proposes to transfer 
his interest in the property there can be no 
occasion for any determination to be made 
by the Court about the price payable by the 
oo under sub-section (2) of Sec: 
tion 22. i 


8. Decided cases dealing with S. 22 
of the Act appear to be few in number and 
those which have been brought to our notice 
do not directly deal with the question that 
we are called upon to decide in this case’ 
and hence we do not consider it necessary 
to advert to them. 


9. In . the light of what we have 
stated above we are clearly of the view that 
the petition filed in the Court by the present 
appellant under Section 22 (2) of the Act 
was misconceived and was not maintainable, 
The Ist respondent had already sold his in- 
terest in favour of respondents Nos. 2 ta 
4 and no steps have been taken by the peti- 
tioner in the manner contemplated by law 
for assertion and enforcement of her rights 
under sub-section (1). It has to be noticed 
in this connection that even though Sec- 
tion 22 (1) does confer a right ia the co- 
heirs to acquire the share of another co-heir 
who proposes to transfer the share there is 
nothing in the said section which warrants 
an alienation effected in contravention of its 
provisions being regarded as void. Such an 
alienation will, at best, be only voidable at 
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the instance of the sharer who institutes the 
suit for enforcement of his right under sub- 
section (1) and subject to the said limited 
contingency the sale will be -operative and 


binding. 
__ 10. The lower Court was perfectly 
right in holding that the prayers incorporat- 
ed in the petition for a declaration of invali- 
dity of the sale effected by the Ist respon- 
dent in favour of respondents Nos. 2 to 4 
and for a direction for transfer of the Ist 
respondent's share in favour of the petitioner 
as a further relief ccnsequential to such a 
declaration are totally outside the scope of 
an.application under Section 22 (2) of the 
Act and we have no hesitation to uphold 
the said finding. We cannot, however, see 
our way to agree with the view expressed 
by the lower Court that the proper remedy 
for the petitioner is to institute a suit for 


“specific performance. Where there is no 


agreement either contractual or statutory for 
conveyance of the property there can be no 
question of a party seeking the relief of spe- 
cific performance. Ths remedy, as we have 
already indicated, is anly to file a suit for 
enforcement of ‘the limited right of purchase 
conferred by sub-section (1) of Section 22 
and in such a suit the question of invalidity 
of the sale already effected by the co-sharer 
in be incidentally investigated and decid- 
e 2 


ll. In the light of what we have 


‘observed above it must follow that the dis- 


missal of the petition by the Court below 
was fully justified. The order of the Court 
below is accordingly confirmed and this ap- 
peal is dismissed. The parties will bear 


their respective costs. 
. Appeal dismissed. 
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Karichori Raman Nair, Appellant v. 
Kodoth Krishnan Nair and another, Respon- 
dents. 

Second Appeal No. 1021 of 1972, 
D/- 1-7-1975.° ; 

(A) Arbitration Act (1940), -Ss. 82 and 
83 — Reference out of Court — Award 
not made the rule of Court — Suit based 
on agreement antecedent to award — Main- 
tainable — Award does not extinguish rights 
under the agreement. AIR 1959 Raj. 162, 
Dissented from. id 

Pursuant to an arbitration agreement for 
partitioning certain properties, an award 
granting pre-emptive rights was passed but 
not filed in Court and not made the rule of 

°(Acdinst order of Sub-J., Kasaragod in 
A. S. No. 85 of 1971} 


JS/KS/D903/75/GGM 


K. Raman Nair v. K. Krishnan Nair 


A. LR. 


the Court. In the course of arbitration pro- 
ceedings, two of the parties had entered 
into a pre-emption agreement, Plaintif 
brought a suit based on award which was 
successfully resisted by defendant on the 
ground that the award was not made the 
rule of the Court and hence could not be 
enforced. On the: amendment based on 
pre-emption agreement, it was contended by 
the defendant that the rights under the 
agreement had merged in the award. 


- Held: that the plaintiff could not be 
non-suited on the ground that the suit was 
based on the agreement antecedent to the 
award, because the award which was not 
made the subject of a judgment was in- 
fructuous and unenforceable and was, there- 
fore, incapable of extinguishing the earlier 
rights if any. AIR 1960 Andh Pra 59 and 
AIR 1964 Mad 1 (FB), Foll; ATR 1951 
Mad 458 and AIR 1959 Bom 549 and AIR 
1958 Pat 42, Rel. on; (1906) ILR 88 Cal 
881, Dist. AIR 1959 Raj 162. Dissented 
from.. ? (Para 14) 


- (B) Transfer of Property Act (1882), 
S. 40 —- Contract of pre-emption — Provi- 
sions apply. l 

Section 40 applies to a contract of pre- 
emption and under the last paragraph of 
the section, the right or obligation created 
by such a contract “may be enforced against 
a transferee with notice thereof or a gratui- 
tous transferee of the property affected there- 
by, but not against -a transferee for consi- 
deration and without notice of the right or 


‘obligation nor against such property in 


his 

AIR 1967 SC 744 and AIR 1961 

Cal. 152, Rel. on; ATR 1924 All 400, Ref; . 
AIR 1972 Ker 17, Dist. (Paras 1% and 19) 
Cases Referred: Chronological. Paras 
AIR 1972 Ker 17 = 197] Ker LT 159 n 


AIR 1967 SC 744 = (1967) 1 SCWR oe 


AIR 1964 Mad 1 = (1963) 2 Mad Li] 287, 
FB) 9, 10, 11, 12 . 
AIR 1961 Cal 152 = 64 Cal WN 416 17 
AIR 1960 Andh Pra 59 = (1959) 2 Andh 
WR 187 (FB : 
AIR 1959 Bom 549 = ILR (1959) Bom 838 
9 


AIR 1959 Raj 162 = ILR (1959) 9 Raj 515 


AIR 1953 Pat 42 = ILR 81 Pat 886 9 
AIR 1951 Mad 458 = (1950) 2 Mad LJ 


672 : 
AIR 1947 Lah 54 = 295 Ind Cas 8 18 
AIR 1924 All 400 = 22 ANL 265 17 
(1906) ILR 33 Cal 881 = 4 Cal LJ 162 
1 


.T. S. Venkiteshwara Iyer, P. K. Bala- 
subramanyam and P. E. Narayanaswamy, for 
Appellant; K. Chandrasekharan, C. Sankara 
Menon, K. Vijayan and T. K, Vanajakshy, 
for Respondent No. 1. 
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JUDGMENT:— Appellant was the 
second defendant in a suit for enforcement 
of a right of pre-emption, which has een 
decreed by the learned Subordinate Judge, 
Kasargod reversing its dismissal by the learn- 
ed Munsiff, Kasargod. l 


2 Plaintiff is the brother of the 
first defendant. By an agreement (mvzha- 
lika) Ext. X-1 dated 2-10-1964 they and 
their two brothers and two sisters appointed 
P. W. 8, an Advocate who is’ also their zela- 
tion, as arbitrator to partition the properties 
which they had inherited from their fa-her. 
On 2-8-1965 P. W. 8 passed his award 
Ext. A-I dividing the properties among the 
sharers and allotting the suit property, araong 
other items, to the first defendant. The -par- 
ties have accepted the partition and jAave 
taken their shares in terms of Exhibit A-1. 
Exhibit A-1 which has been registered but 
has not been filed in-Court as required by 
the Arbitration Act, provides in paragraph 8 
for a right . of pre-emption in the following 
terms: 

“Every sharer will have a right of pre- 
emption in respect of the properties. allcwed 
to the other sharer provided such sharer szer- 
cising the rights of pre-emption shall ave 
the property allotted to him under the award 
contiguous to the property in respect of 
which . such right of pre-emption is claimed 
by such sharer; provided further that such 
sharer claiming right of pre-emption must 
be prepared to pay the value of the property 
ee in the market at the — time of 
sale.” 


By Ext. A-2 dated 21-5-1966 the first defen- 
dant sold the suit property to the second 
defendant-appellant for Rs. 3,000/-. The ad- 
jacent property covered by R. S. Nos, 532/3 
and 562/4, which belonged. to the sharers 
was scld, on their agreement and was pur- 
chased by the plaintif, even before the 
award, Claiming that he was entitled ło a 
pre-emptive right under Ext. A-1, and that 
the sale deed Ext. A-2 contravenes that 
right, the plaintif brought the suit for 
directing the second defendant to surreader 
the suit property on paN of Rs. 8,030/- 
or in the alternative to direct him or the 
first defendant whoever was liable to exe- 
ote a transfer deed in favour of the pain- 
tiff. 

3. The defendants resisted the suit 
contending that as the muchalika contamed 
no provision in that regard, the reservation 
of a pre-emption right in Ext. A-I was þe- 
yond the powers of the Arbitrator and that 
Ext. A-I was in any case unenforceabE as 
it had not been filed and made a rule of 
Court. They also contended that it was 
with notice to the plaintiff that Ext. A-2 
was executed. The second defendant raised 
a further defence that he had no notices of 
the pre-emption clause and being a kona 


K. Raman Nair v, K. Krishnan 


— 


Nair (G. B. Nair J.) [Prs. 1-8] Ker, 28 


fide Eo for value he should be pro- . 
tected, a 

o 4 The trial Court .on a former oc- 
casion decreed the suit in the plaintiffs 
favour, directing the second defendant to 
transfer the property by a sufficient instru- 
ment. In the appeal, A. S. No. 19 of 1968, 
taken by the second defendant the lower 


‘appellate Court held that the suit which as 


framed involved a decision upon the exis- 
tence, effect and validity of the award 


Ext, A-1 was not maintainable as it had not 


been filed in Court and made by the subject 
of a decision, It however allowed an .appli- 
cation made by the plaintiff to amend the 
plaint so as to incorporate a paragraph bas- 
ing the suit on a pre-emption azreement 
alleged to have been reached by the parties 
in the- course of the arbitration proceedings, 
before the award, In view of this ameud- 
ment, the Court set aside the decision. and 
remanded the suit for fresh trial, 


5. The defendants thereupon filed 
additional written statements denying the 
pre-award agreement on pre-emption, plead- 
ed by the plaintiff. 

6. The trial Court upheld this con- 
tention and holding that the agreement was 
not true dismissed the suit. On appeal taken 
by the plaintiff the learned appellate Judge 
came to a contrary conclusion and decided 
in favour of the plaintiff. 

rf It was contended for the appel- 
lant in the first place that no suit would lie 
on the original agreement, even if one exist- 
ed, for once an award was made, the prior 
agreements become merged in thé award 
which thenceforward becomes the sole 
source of the rights and liabilities of the par- 
ties. This contention would be sound if the 
award is valid and enforceable but not if 
the award is one of which the Court would 
take no cognizance, not having been made 
the rule of Court. Section 32, Arbitration 
Act, provides: 

“Notwithstanding any law for the time 
being in force, no suit shall lie on any 
ground whatsoever for a decision upon the 
existeuce, effect or validity of an arbitration 
agreement or award nor shall any arbitration 
agreement or award be set aside, amended, 
modified or in any way affected otherwise 
than as provided in this Act.” 

8. After a full discussion of the 
scheme of the Act with particular reference 
to Sections 14 and 32 and a fairly exhaus- 
tive survey of the relevant case law a Full 
Bench of the Andhra Pradesh High Court 
in Sait Pamandass Sugnaram v. Manikyam 
Pillai, ATR 1960 Andh Pra 59 (FB) held: 

a EE Tt is not open to a defendant 
to set up an award as a bar to a suit file- 
on the original cause of action, where the 
award has not been filed and all proceed- 
ings relating thereto had not been gone 
through as required by the Arbitration Act.” 
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9. The same view has been taken in 
Mohamed Yusuf Levai Saheb v. Hajee Mo- 
hammed Hussain Rowther, AIR 1964 Mad 
1 (FB) which follows AIR 1960 Andh Pra 
59 (FB), AIR 1951 Mad 458, AIR 1959 
Bom 549 and AIR 1958 Pat 42. 


10. How, apart from statute, a con- 


K. Raman Nair v. K. Krishnan Nair (G. B. Nair J.) 


sensual award supersedes the original cause 


of action which becomes merged in it. In 
such a case, the. award becomes the source 
of the rights and obligations of the parties 
and precludes them from seeking to enforce 
the original rights. That however would be 
the position only where the statute does not 
require the award to be filed in Court, for 
without being fled and made a rule of 
Court, the award has an inherent vitality 
derived from the agreement of the parties 
and such ‘an award, if otherwise valid 
operates to merge and extinguish all antece- 
dent rights. After the passing of the Arbi- 
tration Act, 1940, the position has been basi- 
cally changed and as pointed out in AIR 
1964 Mad 1 at P. 6 (FB): 


“Tt will follow from the above that the 


priaciple on which an award was considered 
effective under the law as it stood prior to 
1940, namely, the merger of the original 
cause of action in the award which furnished 
a fresh cause of action to the parties, and 
also of itself operating as equivalent to a 
judgment has-no longer any validity. It can- 
not also be said that the original cause ot 
action is satisfied by the mere passing ot 
the award, for without filing it and obtain- 
ing a judgment thereon the party cannot en- 
force it. Secondly an award by an arbitra- 
tion after the Act is but a stage in a scheme 
formulated therein for the adjudication oi 
disputes by a private tribunal. The confirm- 
ation of the same by a judgment of Court 
is essential in order to render it an effective 
adjudication of the dispute. The mere fact 
that an unfiled award might have to be 
registered or stamped cannot be decisive of 
its effectiveness, as stamping and registration 
have to be done on account of statutory pro- 


visions and not because that it has any 
force by itself.” l 
IL. Besides repelling the appellant’s 


contention this passage will also establish 
the inapplicability of Bhajahari Saha v. Be- 
harilal Basak, (1906) ILR 33 Cal 881, relied 
upon by him, for it arose long before the 
Arbitration Act and merely laid down the 
law as it then prevailed. Indeed this is one 
of the decisions discussed in AIR 1964 Mad 
1 {FB) and accepted as laying down the 
law before the enactment of the Arbitration 
Act, 1940. 


12. Counsel for the appellant also 
relied upon Firm Gulzarimal CGheesalal v. 
Firm Rameshchandra Radhyeshyam, AIR 
1959 Raj 162. The dispute between the 
parties in that case had been referred to an 
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arbitration aud the arbitrators had passed an 
award, making the defendant liable for cer- 
tain amounts. The defendant not having 
complied with the award which was never 
made a rule of court, the plaintiff brought 
the suit on the original cause of action and al- 
ternatively on the award. The trial court held 
the award to be illegal and it gave the plain- 
tiff a decree on the original cause of action. 
Both parties appealed. The first appellate 
court did not enter any finding on the vali- 
dity of the award but gave the plaintiff a 
decree for a larger amount in terms of the 
award. The defendant took a second appeal 
to the High Court. A learned single Judge 
held in the first place that where a dispute 
culminates in an award, no suit will lie on 
the original cause of action, which is extin- 
guished and becomes merged in the award. 
The learned Judge then went into alternative 
basis of the claim and concluded that when 
he pleads an award, it is not open to the 
plaintiff to raise a suit for enforcing the 
award, and that his only remedy is to file 
an application under Section 83 and have 
the award implemented according to the 
procedure laid down in the Arbitration Act 
itself. Now.this decision, with respect, lays 
down the two principles _correctly-—the 
theory of merger and the ineffectiveness of 
an award, which has not been made a rule 
of Court but fails to take note of the inter- 
action of the latter on the former, for ag 
has been held in AIR 1964 Mad 1 (FB), 
the original cause of action cannot be said to 
be satisfied by the mere passing of an award 


‘when the award has not been filed and 
made the subject of a judgment. Without 
a judgment, neither party can enforce the 


award. 


13. Pannalal v. Chiman Parkash, 
AIR 1947 Lah 54, the only other case quot- 
ed by the appellant, decided that a valid 
award extinguishes all claims submitted for 
arbitration and furnishes the only basis for 
the determination of the rights of the parties 
and that despite the refusal of an applica- 
tion to file it, the award can still be relied 
upon as a defence in a suit relating to a 
subject dealt with by it. This decision was 
concerned with an award long before the 
Arbitration Act and had no occasion to deal 
with the effect of the Act on an unfiled 
award. It does not touch the controversy 
in this appeal and is therefore inapplicable. 


14. With respect, I prefer to follow 
the Full Bench decisions of the Madras and 
Andhra Pradesh High Courts rather than the 
Rajasthan decision, discussed above. The 
plaintiff cannot be nonsuited on the ground 
that his suit is based upon the alleged agree- 
ment, antecedent to the award, because the 
award Ext. A-1 which has not been made 
the subject of a judgment is infructuous and 
unenforceable and is therefore incapable ot 
extinguishing the earlier rights, if any. 
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15. The next question that folows 
in the wake of this finding is whether the 


agreement of pre-emption - alleged to ʻave 
been reached in the course of the arbitrction 
proceedings is true, On the point the Ceurts 
below have recorded contrary find:ngs. 
Ext. A-1 the: muchalika-is silent on the point 
and it only appoints P. W. 8 as arbit-ator 
to partition the properties. There is nc re- 
cord available to evidence the alleged azree- 
ment of pre-emption and P. W. 8 has said 
that the diary of the arbitration proceed- 
ings which he had kept had been takes by 
one of the sharers and had not been re-urn- 
ed. The question therefore primarily turns 
on the testimony of P. W. 3. P. W. 8 i: 
a leading lawyer and no suggestion has >een 
made to doubt his veracity or impartizlity. 
Indeed D. W. 1, husband of the first defen- 
dant who gave evidence for her, has sated 
that he and P. W. 3 are on good terms and 
that they have full confidence in him— a 
statement which compels respect to the evi- 
dence of P. W. 8. After explaining the 
background of the differences which -rose 
among the sharers in the course of the ar- 
bitration proceedings, P. W. 3 states that 
in order to resolve the differences, he sugzest- 
ed that a pre-emption clause could be iatro- 
duced, that the male sharers and the -hus- 
bands of the female sharers, who were pre- 
sent agreed to that course and that was how 
paragraph 8 was inserted in Ext. A-I. Now 
this evidence was given before the plaint 
was amended, at a time when the exisi=nce 
of a pre-emption agreement before the award 
had not loomed large 
The evidence of P. W. 8 is in no manner 
shaken merely because his statement that 
this question came up at the last arbitr_tion 
meeting is contradicted by the evidence co 
P. W. 2, an younger brother of the planti 
aud the first defendant, that the talk aout 
the pre-emption took place at an eerlier 
meeting and that the suggestion about. the 
pre-emption was made by the plaintiff. These 
are inconsequential detaily which do. not 
affect the credibility of P. W, 3. Nor does 
‘the evidence of P. W. 8 stand alone. Fle 
is corroborated , by the plaintiff (P. W. i, 
‘and P. W. 2 who is also a lawyer and who 
has not been shown to have any bias against 
‘his sister, the first defendant. The very fact 
that the pre-emption clause finds a place in 
Ext. A-1 probabilises an antecedent agree- 
ment, for without such an agreement 
P. W. 3 would not have, on his own, iatro- 
duced it. It is also worthy of mention that 
all the sharers had accepted Ext. A-1 and 


that the attempt to avoid the pre-emption 


clause was made only in this suit. I agree 
with the lower.‘appellate Court in finding 
that there was a pre-emption agreement 


prior to the award, as pleaded by the pain- 
tiff, 


in the controversy. 


_ notice. 
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16. Even so it was argued for the 
appellant, that the agreement is not’ binding 
on the first defendant as on the evidence of 
P. W. 8 itself, she was not present at that 


-meeting but only her husband D. W.-1. 


P. W. 8 has stated that all the mals sharers. 


‘and the husbands of the female sharers ac- 


cepted the pre-emption clause, which he sug- 
gested, would be introduced in the partition. 
Now the evidence shows that the husbands 
were representing their wives who were the 
sharers and there cannot be any doubt that 
they were attending the arbitration proceed- 
ings not as visitors but taking part in them 
on behalf of their wives, with authcrity, ex- 
press or implied, to bind them. As for 
D. W. 1 he had a power of attorney from 
the first defendant even prior to Ext. A-1 
and he was managing her affairs on its 
Strength. What is more he has admitted 
that the female members were represented 
by their husbands, that he represented the 
first defendant in all the meetings, that he 
did so in order that any action taken would 
bind her, that after each meeting he even 
used to tell her what had happened and 
that she had not objected to any action 
taken by him or by the arbitrator, The 
male members were present in person and 
the female members were represented by 
their husbands at the meeting where the pre- 
emption was decided upon. There cannot be 
any doubt that it is binding upon the first 
defendant and that this plea of want of au- 
thority on the part of D. W. 1 has been put 
forward only to suit her defence. 


17, It was next contended for the 
appellant that he could be bound by the pre- 
emption agreement, if only he had notice of 
it. Counsel submitted that the appellant 
was a bona fide transferee for value‘ with- 
out notice of the agreement and his title 
could not be dislodged by the plaintiff. In 
Basdeo Rai v. Jhagru Rai, AIR 1924 All 
400, it was held by a Division Bench that 
a contract of pre-emption falls within the 
second part of Section 40. Transfer of Pro- 


perty Act and that it can be enforced 
against all gratuitous transferees and even 
against transferees for consideration with 


This view was rested on the basis 
that although such a contract creates no in- 
terest in land, it is entered into by the par- 
ties with respect to their property and must 
fiom its -very nature be deemed ta be an- 
nexed to their ownership within Section 40, 
Transfer of Property Act. A Bench of the 
Calcutta High Court in Ram Baran Prasad 
v. Ram Mohit Hazra, AIR 1961 Cal 152, 
ruled that except where a contrary intention 
appears, in contracts of pre-emption, as in 
ather contracts, assignability is the rule, that 
where there is an assignment the benefit and 


obligation under the pre-emption agreement 


would pass to the representatives of the- 
original parties, including assignees or trans- 
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ferees, subject to the well-known exception 
that bona fide transferees for value without 
notice would not be affected by the obliga- 
` tion. It was further held that the contract 
is enforceable under Section 27. (b) of the 
Specific Relief Act and Section 40, Transfer 
of Property Act. This decision was confirm- 
ed in Ram Baran Prasad. v. Ram Mohit 
Hazra, (1967) 1 SCWR 588 = (AIR 1967 
SC 744). In the course of the judgment, 
their Lordships observed: 


= “Tt is true that the second paragraph 
of Section 40 of the Transfer of Property 
Act makes a substantial departure from the 
English law, for an obligation under a con- 
tract which creates no interest in land but 
which concerns .land is made enforceable 
against an assignee of the land who takes 
from-the promisor either gratuitously or 
takes for value but with notice.” ` 


Section 40, Transfer of Property Act thus 
applies to a contract of pre-emption and 
under the last paragraph of the section, the 
right or obligation created by such a con- 
tract “may be enforced against a transferee 
with notice thereof or a gratuitous transferee 
of the property affected thereby, but not 
against a transferee for consideration and 
without notice of the right or obligation nor 
against such property in his hands.” 


18. Madhavan Nair v. Chinna Kuniji, 
1971 Ker LT 159 = (AIR 1972 Ker 17), 
cited by the respondent has no application 
as it merely decided that the right of pre- 
eruption is not available against a purchaser 
at Court-auction, ` 


19. The law being what I have ex- 
‘plained above, the question assumes import- 
ance whether the appellant had notice of the 
- pre-emption ‘agreement. Neither of the 


Cowts below has entered any finding on this 


question. The learned appellate Judge be- 
fore whom the point was specifically taken 
held against the appellant, holding that once 
the first. defendant is a party to the agree- 
ment it naturally binds the appellant also 
and that the appellant is not entitled to the 
protection of this plea in view of Madhavan 
|Naiz v. Chinna Kunji, 1971 Ker LT 159 = 
(AIR 1972 Ker 17). The former view is 
hunsound and 1971 KLT 159 only decided 
whether the right of pre-emption could 
lbe enforced against a purchaser at a Court 
sale. Counsel for the respondent contended 
that despite the absence of any finding, the 
question admits of any easy answer as Ext, 2 
refers to Ext. A-1 and the appellant must 
therefore be necessarily fixed with knowledge 
-of the pre-emption agreement which is em- 
bodied in Ext. A-1. This contention has no 
force because in view of the amendment of 
the plaint, relief is sought not on the rele- 
` yant clause in Ext, A-1 but on the antece- 
dent agreement. What requires investiga- 


Mohommad Haji v. Umananda Kamath | 
‘tion is whether the appellant had notice of 


‘an auction held by the arbitrator. 


A.I. R. 


that agreement. That question is still open. 


20. It was lastly contended for the 
appellant that the suit in any view fails. as 
e pre-emption agreement operates only in 
respect of the properties allotted to the 
several sharers at the partition, whereas the 
property ‘in relation to which the plaintiff 
claims the right, was purchased by him at 
Prima 
facie this contention would appear to be 
right but counsel for the respondent contend- 
ed that when the plaintiff purchased the 
property he was only augmenting his share 
as a co-owner, as would appear from the 


` absence of any sale deed im his favour by 


the arbitrator, pursuant to the auction. While 
recognising that the absence of allotment of 
this property to the plaintiff in the partition 
schedules would tell against this argument, 
counsel submitted that this objection, in this 
form has not been presented in either of . 
the Courts below. The objection is funda- 
mental and the. fact that it has not been 
raised in the Court below is no ground to 
discountenance it. It was then suggested 
for the respondent that the manner or right 
in which the property was obtained by the 
plaintiff and whether it would fall within the 
pre-emption agreement, might be directed to 
be considered by the Court below. As the 
point is taken here for the first time, I feel 
that the « course suggested is the best, in 
order to avoid injustice to the plaintiff, who 
has won in the Court below. 


21. The trial Court will find, after 
affording parties a chance to give evidence 
if they so desire, whether the property in 
relation to which the plaintiff claims the pre- 
emption, falls within the ambit of the pre- 
emption agreement and whether the second 
defendant is a transferee with notice of the 
pre-emption agreement. The trial Court 
will then dispose of the suit in accordance 
with what has been decided herein. 


22, I set aside the judgments . and 
decrees of the Courts below and remand the 
suit to the trial Court for fresh disposal . ac- 
cording to law and in the light of what is 
stated above. Costs in this appeal will abide 
by: the result of the suit and will be provid- 
ed for by the trial Court. 


Appeal allowed; case remanded, 
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Mohammad Haji, Petitioner v. Uma- 
nanda Kamath, Respondent. 


Civil Revn. Petas. Nos. 184 and 518 of 
1975, D/- 16-6-1975. 
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(A) Transfer of . Property Act (1£82), 
S 106 — Notice terminating tenancy — 
Expression “hereby” used in notice m-ans 
“through this notice” and “not from today”. 

The word “hereby” 
and legal correspondence does not connote 
the point of time. It -always means 
“through”. When it is said that the tencxucy 
is hereby terminated, it will mean that the 
tenancy is terminated through notice. Tkere- 
fore the expression “hereby” used in netice 
means “through this notice” and “not wom 
to. day.” Therefore the notice is in corfor- 
mity with Section 106 and is valid uctice 
to quit as contemplated by that section. AIR 
1971 All 506, Relied. AIR 1971 All 302, 
Distinguished. (Para 3) 
Cases Referred: Chronological Faras 
AIR-1971 All 302 = 1971 All WR Gr 

121 
AIR 1971 All 506 = 1971 All WR a 
382 . i 

= Å. Gangadharan Nair, for Petitioner; 
K. P. V. B. James and B. R. Alva, for Res- 
pondent. i 

ORDER:— These two revisions arise 
out of a proceeding under Section 11 of the 
Kerala Buildings (Lease and Rent Con:rol) 
Act, Act 2 of 1965, and referred to herein 
as the Act. The premises in dispute were 
let out to the tenant by the petitioner-lind- 
Jord under Ext. A-l dated 44-1969 for 
a monthly rent of Rs. 65/-. The landla:dis 
occupying the first floor of the same build- 
ing, and the premises rented out is the 
ground floor. Eviction was sought on the 
ground that the landlord bona fide needed 
the building for conducting a trade. It was 
after issuing Ext. A-2 notice dated 9-6-P971 
that the eviction proceedings were launcaed. 
The tenant denied the bona fide need aleg- 
ed by the landlord and also contended that 
the business run by him in the disputed sre- 
mises- is the main source of his income. The 
tenant also had a case that Ext. A-2 is not 
in accordance with law. The Rent Cortrol 
Court repelled the contentions of the tezant 
and allowed eviction. The tenant took the 
matter in appeal. The appellate autherity 
confirmed the finding of the Rent Cortrol 
Court regarding the bona fide need of the 
landlord, but dismissed the eviction petition 
on the ground that Ext, A-2 is violative of 
Section 106 of the Transfer of Property Act. 
Both the tenant and the landlord took the 
matter in revision. The revisional Court 
contirmed the decision of the appellate au- 
thority. Hence the tenant has  <-iled 


C. R. 184/ 1975 and the landlord has pre- 


ferred C. R. P. 518/1975, 


2, In C. R. P. 184/1975 preferred 
by the tenant the sole question arising: for 
decision is whether I must interfere with 
the finding of fact entered by the author'ties 

below to the effect that the landlord Lona 


used in business . 
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fide needs the disputed premises for his own 
use. Three courts, on an appreciation of the 
evidence in the case concurrently found that 
the landlord’s need is bona fide, and that the 
tenant has got another flourishing business 
in. the same locality in another building. On 
a perusal of the evidence in the case I en- 
tirely agree with the conclusions reached by 
the authorities below in that respect. I con- 
firm the finding that the landlord bona fide 
needed the premises for his use and occupa- 
tion and dismiss C.R.P. 1834/1975. No 
costs, 


3. Through C. R. P. 518/1975 the 
landlord challenges the decision of the revi- 
sional authority regarding the invalidity of 
Ext. A-2 notice. The relevant portion of 
the notice is in-the following terms: 

“My client is now living without any 
job or vocation and he finds it extremely 
dificult to maintain himself and the mem- 
bers of his family. My client sincerely and 
honestly wants to start a trade of his own 
in the room let out to you. My client has 
no other building. Since my client bona fide 
needs the room for his own occupation in 
connection with the trade which he intends 
to start immediately your tenancy is hereby 
terminated and you are hereby called upon 
to surrender possession of the room on or 
before 4-7-1971 and also pay him the 
arrears of rent failing which my client will 
be constrained to file a petition for eviction 
against you at your risk as to costs which 
please note.” 


The appellate authority and the revisional 
authority took the view that by the use of 
the expression “your tenancy is hereby ter- 
minated” what the landlord did was to ter- 
minate the tenancy forthwith. The tenancy - 
commenced on 4-4-1969 and Ext. A-2 notice 
demands surrender on or before 4-6-1971. 
The question for decision is whether the 
use of the expression “hereby” could be in- 
terpreted as meaning “forthwith” or “from | 
the very same date”. As rightly pointed by 
the revision p nonar the authorities below 
have not really understood. the basis of the 
conclusion in the decision reported in 
H. Z. Islam v. Mohd. Rafi (AIR 1971 AU 
802.) The expression used in that case was 
“your tenancy of the aforesaid house is deter- 
mined with effect from today.” On the other 
hand, the decision that is more relevant to 
the facts of this case is Laxmi Devi v. 
Chandramani (AIR 1971 All 506), which dis- 
tinguished, ATR 1971 All 802. In that case 
the expression used in the notice which 
came up for consideration was “you are, 
therefore, informed that your tenancy is 
hereby terminated.” Commenting on the ex- 
pression “hereby” the Court held as follows: 


“The word “hereby” used in business 
and legal correspondence does not connote 
the point of time. It always means 


98 Ker. 


‘through.’ When it is said that the tenancy 
is hereby terminated, it will mean that the 
tenancy is terminated through the notice.” 


I respectfully agree with the construction 
put on the expression “hereby” in that case. 
It follows, therefore, that the expression 
“hereby” used in Ext. A-2 means “through 
this notice” and not “from today”. The au- 
thorities below were clearly wrong in taking 
the view that because of the use of the ex- 
pression “hereby” the notice has the effect 
of terminating the tenancy forthwith. I am 
satisfied that Ext. A-2 is in conformity - with 
Section 106 of the Transfer of Property Act 
and that there is a valid notice to quit as 
contemplated by law. The view taken by 
the appellate and the revisional authorities 
cannot be sustained. 


4. In the resul, the orders passed 
by the revisional authority and the appellate 
authority are hereby set aside and the order 
passed by the Rent Control Court allowing 
eviction is hereby restored. The revision is 
allowed. In the circumstances of the case I 
make no order as to costs, 


5. It was represented on behalf of 
the respondent-tenant that he may be given 
some time to vacate the premises. I am pre- 
pared to show some indulgence in that 
maiter. The respondent-tenant in C.R.P. 
518/1975 is given time till 30th of July, 
1975 to vacate the premises. 

Revision allowed. 
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P. GOVINDAN NAIR, C. J. AND 
V. KHALID, J. 
M. J. Thomas, Prop, Current Book 
House, Trichur, Petitioner v. The District 


Collector, Kozhikode and others, Respon- 
dents. l 

O. P. No. 1419 of 1975, D/- 29-5- 
1975. 


(A) Kerala Abkari Act (1 of 1077), Sec- 
tions 29 and 18A — Kerala Abkari Shops 
(Disposal in Auction) Rules, 1974, R, 5 — 
Right to sell arrack —- Auction of shops — 
Interference with order of authorities in writ 
jurisdiction. AIR 1964 Mad 487, Dissented 
from. (Constitution of India, Art. 226). 


It is clear from Section 18-A of the Act 
that the amount of rental may be settled 
by auction. The Rules are applicable when 
the rental is to be settled by auction. R. 3 
in Chap. I gives the Collector of the Dis- 
trict the power to put up by public auction 
the privilege of vending toddy, arrack and 
foreign liquor, shop by shop, or in a lot. 
Clearly therefore, the District Collector has 
the authority to direct that the auction 
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l A.L. R. 
should be shop by shop or in a lot or lots. 


‘Rule 5 (3) (b) gives the officer conducting 


the sale the liberty to exclude any intending 
bidder on the ground that the bidder is af 
doubtiul solvency and he is unwilling to 
deposit such sum as is ordered to be deposit- 
ed by the said officer. The officer has also 
the discretion to refuse or to accept the bid 
of any person on the ground that the bid § 
clearly speculative and he has the power to 
fix an upset price for a shop or shops. Fur- 
ther he can close the auction if he is satis- 
fied that there has not been sufficient ar 
fair competition. (Para 11) 


Rule 5 (5) of the Rules specifically gives 
the power to the authority conducting the 
auction to reject any speculative bid. To 
test whether the bid is speculative or not, 
the authority can ask a bidder whether he 
would be prepared to deposit a larger per- 
centage of the bid amount. These powers 
are implied from those specifically contain- 
ed in the Rules. There is nothing illegel 
in not accepting a solvency certificate and 
rejecting a bid. The authority has a great 
discretion in the matter. It is not for tha 
High Court to substitute its assessment ct 
the situation by an assessment of what the 
High Court may consider to be more proper 
or more advantageous to the revenue. I! 
the officer had acted within his authority 
and in a bona fide manner and in accord- 
ance with the Rules which has the force ol 
law the auction cannot be set aside by 
High Court in proceedings under Art. 228 
of the Constitution. (Para 13) 


Whether in a case the auction sale 
should have been adjourned is a matter 
within the discretion of the officer conduct- 
ing the auction. Further, it is for the off- 
cer conducting the auction to determine 
whether conceivably there has been a de- 
triment to public revenue. If a bid of a 
particular person is rejected because it was 
felt by the officer that his bid was specula- 
tive the High Court cannot substitute its 
judgment and reach a conclusion that pub- 
lic revenue had been lost and so the bid 
should not have been rejected, unless there 
are materials to show that the rejection was 
mala fide or arbitrary or perverse or was 
as a result of bias. AIR 1964 Mad 487; 
Dissented from. (Paras ~16, 13) 


Cases Referred: Chronological Paras 
AIR 1974 SC 651 = (1974) 8 SCR 64 15 
AIR 1972 SC 1816 = (1972) 3 SCR or. 

I 


ATR 1971 SC 733 = 1971 SCD 196 18 
AIR 1964 Mad 437 = (1965) 1 Mad DJ 
210 18 


N. K. Sreedharan, M. A. T. Pai, M. C. 
Gopi and P. K. Venugopalan, for Petitioner; 
Addl. Advocate General and Mani J. Meena- 
ttoor, M. M. Abdul Aziz and V. Bhaskaran 
Nambiar, for Respondents, l . 
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GOVINDAN NAIR, C. J:— This is a 
petition praying for the issue of a wrt of 
certiorari cancelling the auction condected 
by the lst respondent, the District Collector, 
Kozkikode, on the 19th March, 1975 o the 
arrack skops of Calicut taluk for the year 
1975-76. ‘There are incidental prayers for a 
direction requiring the Ist respondent, the 
2nd respondent, the Board of Revenue, and 
the 3rd respondent, the State of Kerala to 
conduct a resale of the arrack shops in 
Calicut taluk and for the grant of such 
other consequential and incidental relies. 


2. The main points raised in the 
petition are that the solvency certificate pro- 
duced before the Ist respondent by the 
petitioner, Ext. P-1, was wrongly and arbi- 
trarily rejected by the Ist respondent and 
that the 1st respondent has arbitrarily and 
illegally excluded tho petitioner from the 
auction that took place on the 19th March, 
1975 of-the arrack shops in Calicut taluk. 
It was suggested in ‘paragraph 5 of the Deti- 
tion that the petitioner was excluded and 
his solvency certificate rejected by thc Ist 
respondent because of the backing of the 
present Minister for Excise to the 4th res- 
pondent, one of the persons alleged to be 
interested in taking the shops. 


3. There are four ranges in the —ali- 
cut taluk Calicut, Kunnamangalam, Thoma- 
rassery and Feroke. In the previous vear, 
1974-75, the four ranges were separately auc- 
tioned and.the highest bids accepted for the 
four ranges were respectively of Rupees 
4,29,000/-, Rs. 1,42,000/-, Rs. 1,85,000/- 
and Rs. 95,000/- totalling Rs. 8,01,0C0/-. 
The averment in the petition is that the 
Ath respondent was the successful bidder o. 
the Calicut range in the previous years an 
that he “has been retaining Calicut as a 
monopoly range? and that the “auctioning 
Officer and other officials associated with the 
auction are hand in glove with the 4th. 
respondent.” 

A. According to the averments ir the 
petition, the successful bidder for the year 
1975-76 was also the 4th respondent. “The 
events that led up to the acceptance of the 
highest bid of Rs. 18,11,000/- of the 4th 
respondent for all the four ranges in the 
Calicut taluk taken as one lot are narmted 
in the petition in the following manner. 


The petitioner having deposited the 
earnest money of Rs. 200/- and having ob- 
tained a receipt which served as a Hall 
ticket for admission to the auction room sub- 
mitted a written offer of Rs. -15,00,@0/- 
for all the shops in the Calicut range iken 
as one lot, to the Ist respondent, the Dis- 
trict Collector, who was the officer authoris- 
ed to conduct the auction. A copy of the 
offer has been produced as Ext. P3. Ac- 
cording to the petitioner, the Ist respordent 
informed him that his offer of Rs. 15,00,C00/- 


-petitioner readily agreed to the 
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could not be accepted and he could not be 
allowed to bid in the auction “on the ground 
that Ext. Pi Solvency Certificate did not 
contain the words ‘free from encumbrances’. 
“Thereafter it is alleged that the Ist respon- 
dent did not put the arrack shops individually 
or even range-wise to auction and there were 
no bidders to take the entire taluk in one lot. 
The Ist respondent then, it is said, sent for 
the petitioner and asked him whether he 
would take the arrack shops in ‘the Calicut 
range for Rs. §8,00,000/- after depositing 
70% thereof in cash. It is averred that the 
same but 
that the Ist respondent went back upon the 
offer and “turned round and asked the peti- 
tioner whether he would deposit 70 per cent 
of the bid amount fixed by the Department, 
namely Rs. 13,10,000/- (Rupees Thirteen 
Lakhs and ten thousand only) for all the ar- 
rack shops in the 4 ranges of Calicut Taluk.” 
The petitioner has further stated that “before 
the petitioner could consider the offer and 
consult his partners the Ist respondent ac- 
cepted and knocked down the bid of the 4th 
respondent for Rs. 18,11,000/-” and there 
are further averments that the Ist res- 
pondent did not want to secure large am- 
ounts in the auction. His idea and desire 
was to confer the right to vend arrack in 
Calicut Range at as low a rental as possible 
on the 4th respondent.” 


5. After making the above aver- 
ments there are the further statements in the 
petition that as soon as the bid of the 4th 
respondent was accepted, the petitioner sent 
a telegram to the 2nd respondent, the Board 
of Revenue offering Rs. 16,11,000/- for all 
the shops in the Calicut taluk and that the 
telegram was followed by a letter of con- 
firmation to the Excise Commissioner. 
Copies of the telegram and the letter cre 
produced as Exts. P4 and P. 5. [ft is said 
that a further telegram was sent to the 
Chief Minister complaining of the irregulari- 
ties at the auction held on 10th March 1975. 
It is said that there has been loss of revenue 
and the Ist respondent deliberately tried to 
exclude the petitioner by rejecting the 
solvency certificate and thus enabled the 4th 
respondent to be the successful bidder. 


6. These averments have been deni- 
ed by the Ist respondent. The lst res- 
pondent has filed a counter affidavit dated 
27th of March, 1975 in answer to C.M.P. 
No. 4582 of 1975 which prayed for the stay 
of confirmation of the sale of the arrack 
shops in Calicut taluk for the year 1975-76 
by the Board of Revenue, the 2nd res- 
pondent. In answer to the Original peti- 
tion another counter affidavit has also been 
filed on the 4th day of April, 1975 by the 
Ist respondent. The 2nd respondent has 
supported the stand of the Ist respondent by 
a counter affidavit dated Jst April, 1975 and 
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‘has produced along with that affidavit the 
‘form in which solvency certificates should 
be issued, as Ext. Ri, and also a brief af- 
fidavit by the Minister for Revenue dated 
8ist March, 1975, Ext. R2, in which the 
Minister denied ‘the allegation in paragraph 
& of the Original Petition that. the 4th res- 
pondent is backed by. the Minister and that 


it is on a tacit understanding and unwritten © 


instructions that arrack shops in Calicut 
taluk are always given to the 4th respondent, 
Respondents 4and 5 have also filed counter 
aifidavits. The 4th respondent has stated 


that he did not bid at the auction on the 19th ` 
March, 1975 and the Sth respondent has. 
stated that it was he and his partners and- 


associates who made the bid of Rupees 
13,10,000/- and that bid was on their own 
PE and not on behalf of the 4th respon- 
ent, 


Ti In answer to the specific con- 
tentions of the petitioner that the solvency 
certificate Ext. Pl was arbitrarily rejected 
and that the petiticner was excluded from 
the auction onthe 19th March, 1975, the Ist 
respondent has stated that’ the solvency 
certificate Ext. Pl was not in accordance 
with the form in which such certificates 
‘shculd be issued and that there was no 
statement that the properties mentioned 
therein are free from encumbrances, a state- 
ment which should be contained in such a 
certificate. The encumbrance certificates of 


_ the properties were also not produced. It is 


further averred that considering the total 
value for which the four ranges in the 
Calicut taluk were sold for the 
previous year, the Ist respondent felt that a 
- bid of Rs. 15,00,000/- for the Calicut range 
alone was a speculative one. The solvency 
. certificate being unacceptable, the Ist res- 
pondent asked the petitioner whether he was 
prepared to furnish cash security of an 
amount not less than 20% of the bid amount 
over and above the usual deposit of 30% in 
addition to offering cash security of 20% of 
the offered amount in liew of solvency. The 
petitioner being not prepared for that, it is 
said, that his bid contained in Ext. P3, the 
written offer, was rejected. It is further 
averred that the petitioner was not exclued 
from the auction. In fact, it is the case of 
the ist respondent that the petitioner was 
invited to bid at the time of the auction more 
than once but that the petitioner declined 
either to bid for the shops in the Calicut 
rangs or for all the shops together in the 
Calicut taluk. 


8. A point was made by counsel for 
tho petitioner on an alleged discrepancy be- 
tween the averments in the counter affidavit 
dated 27th March, 1975 filed by the Ist 
respondent in answer to C. M. P. No. 4532 
of 1975 and the averments in the counter 
affidavit of the Ist respondent to the Ori- 
ginal Petition dated 4th April, 1975, Accord- 


ing to counsel the earlier affidavit states that 
the petitioner was asked to deposit 50% of 
the bid amount and not 70% as asserted in 
the later counter affidavit by the Ist res- 
pordent. There does not seem to be much 
of a point in the submission on behalf of 
the petitioner for, when the last sentence in 
paragraph 2 of the counter affidavit of the 
ist respondent dated 27th March, 1975 is 
read with the last sentence in paragraph 4 
it is clear that the Ist respondent’s case even | 
then was that he wanted 70% the whole be- 

ing deposited by the petitioner. When the 
solvency certificate was found by the Ist res- 
pondent to be not acceptable, it is said in 
paragraph 2, that the petitioner was request- 
ed “to offer cash security of 20 per cent of 
the offered amount in lieu of solvency.” and 


‘at the end of paragraph 4, there is the further 


averment that “This respondent therefore | 
directed the Writ Petitioner to deposit an 
amount of 20 per cent over and above and 
usual deposit of 80 per cent.” When the 
averments in paragraphs 2 and 4 of the 
counter affidavit dated 27th March, 1975 are 
read with the provisions in Rule 5 (1) of the 
Kerala Abkari Shops (Disposal in Auction) 
Rules 1974, for short, the Rules, it is clear 
that the Ist respondent was relying on the 
sub-rule for a guideline in demanding a cash 
deposit of 50% as well as a further 20% of 
the bid amount in lieu of solvency certifi- 
cate. Jt is evident therefore that even ac- 
cording to the averments in paragraphs 2- 
and 4 of the counter affidavit dated 27th 
March, 1975 the Ist respondent required in 
all a deposit of 70% of the bid amount of 
Rs. 15,00,000/-. This is what is stated in 


the later counter. affidavit dated 4th April, 


1975. We are thus unable to see any dis- 
crepancy. 


9. In the reply affidavit the peti- 
tioner. has urged new points relying on a 
letter No. XAI-21000/74 dated 12-3-1975 
addressed to the District Collectors by a 
Member of the Board of Revenue. Relying 
on this letter it was contended that the 
shops should have been put up to auction 
in the order given in the schedule of abkari 
shops indicated in the sale notification for 
1971-78. According to the petitioner this 
had not been done. It was further contend-. 
ed that cash security can be demanded only 
after a bid has been accepted and at the time 
of the execution of the agreement as envis- 
aged by sub-rule (10) of Rule 5 of the rules 
and not before acceptance of the bid 
as the highest bid. 


10. -The Rules have beer framed in 
exercise of the powers conferred by Sec- 
tions 18-A and 29 of the Abkari Act, I of 
1077, Section 29 embodies the power to 
frame rules. Section 184 is in these 


“IBA. Grant of exclusive or other pri- 
vilege of manufacture, etc., on payment of 
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rentals.— (1) It shall be lawful for the Sov- 
ernment to grant to any person or pesons 
on such conditions and for such period as 
they may deem fit, the exclusive or ether 
privilege— 
(i) of manufacturing or supplying by 
wholesale; or 
a ane by retail; or i 5 
ii) of manutacturing or su ing by 
wholesale and selling by retail, eee 
any liquor or intoxicating drugs within any 
local area on his or their payment to the 
Government of an amount as rental in con- 
sideration of the grant of such privLege. 
The amount of rental may be settlec by 
auction, negotiation or by any other mehod 
as may be determined by the Government, 
from time to time, and may be collected to 
the exclusion of, or in addition to, the duty 
or tax leviable under Sections 17 and 13. 
(2) No grantee of any privilege wader 
sub-section (1) shall exercise the same antil 
he has received a licence in that behalf 
from the Commissioner. 


(8) In such cases, if the ‘Governnent 
shall by notification so direct, the provisions 
of Section 12 relating to toddy and teddy 
producing trees shall not apply.” 

1l. It is clear from Section 18-A 
that the amount of rental may be settlec by 
auction. The Rules are therefore applicable 
when the rental is to be settled by aucion, 
Rule 8 in Chapter IL gives the Collectœ of 
the District the power to put up by public 
auction the privilege of vending taldy, 
arrack and foreign liquor, shop by shor, or 
in a lot. Clearly therefore the District Col- 
lector has the authority to direct that the 
auction should be shop by shop orir å 
lot or lots. Rule 5 (8) (b) gives the oficer 
conducting the sale the liberty to exclude 
any intending bidder on the ground that 
the bidder is of doubtful solvency anc he 
is unwilling to deposit such sum as is o=der- 
ed to be deposited by the said officer. “The 
officer has also the discretion to refuse cr to 
accept the bid of any person on the greund 
that the bid is clearly speculative anc he 
has the power to fix an upset price foz a 
shop or shops. Further he can close the 
auction if he is satisfied that there has not 
been sufficient or fair competition. 


12, According to the Ist respoment 
the petitioner was not excluded from the 
auction. He has repeatedly stated so in the 
counter affidavits. From the fact that 
Rule 5 (8) (b) (vii) has been referred <o it 
was contended that the petitioner was €x- 
cluded from the auction. This contertion 
cannot be accepted for even according tc the 
petitioner he was asked by the Collector 
during the course of auction to deposit 70% 
of Rs. 8,00,000 for the Calicut range and 
70% of Rs. 18,10,000/- for the entire -Jali- 
cut taluk. The Ist respondent has sated 
that the petitioner was invited specifivally 


again and again to bid. We see no reason 
to disbelieve these. averments of the Ist res- 
pondent. So what has been done was only 
to reject the specific written offer- contained 


in Ext. P-8. It has to be- said that ina 


public auction, to make a written offer 
which was not apparently known to the 
other persons who had gone to the place to 
bid, at the time the offer contained in 
Ext. P-3 was made, is a somewhat peculiar 
procedure. A written offer handed over to 
the officer conducting the auction could not 
be known to the other bidders who were 
present at the place of auction. Why the 
petitioner has resorted to such a course 
instead of making an open bid is not known. 
Apparently this offer was made at the begin- 
ning of the auction before the Collector had 
determined whether there should be a shop 
by shop auction or an auction rangewise or 
an auction for the whole taluk. The amount 
offered was substantially above the total ren- 
tal for the entire taluk for the previous year. 
It was therefore not arbitrary on the part of 
the Ist respondent to have scrutinised that 
offer and to have scrutinised the solvency 
certificate, Ext. P-1 produced by the peti- 
tioner. There was nothing wrong also in 
having asked the petitioner whether he was 
prepared to deposit 50% of the total amount 
as well as another 20% in lieu of a sol- 
vency certificate. The Ist respondent has 
asserted that the rejection of the bid and the 
reasons thereof were announced at the pub- 
lic auction and thereafter he proceeded to 
auction the shops in the Calicut range shop- 
wise. There were no bidders and therefore 
all the shops in the Calicut range were put 
for auction in one lot and the upset price 
was reduced to as low a figure as Rupees 
8,00,000/-. According to the Ist respon- 
dent, nobody bid the shops in the ‘Calicut 
range even for Rs. 8,00,000/-, not even the 
petitioner who was prepared according to 
Ext. P-8 to pay Rs. 15,00,000/- for ose 
shops. The petitioner does not say either in 
his petition or in his reply affidavit that he 
offered any bid other than what is contain- 
ed in Ext. P-8. His only case is that the 
Ist respondent sent for him and asked him 
whether he was willing to deposit 70% of 
Rs. 8,00,000/- and that he agreed to deposit 70 
percent. of Rs. 8,00,000/-. The lst respon- 
dent however denies in para. 8 of the counter 
affidavit dated 4th April, 1975 that he asked 
the petitioner “whether he would take the 
arrack shop in Calicut range for 8 lakhs 
after depositing 70%”. The Ist respondent 
also denied having asked the petitioner whe- 
ther he would deposit 70% of the bid 
amount of Rs. 18,10,000/- for all the arrack 
shops in the four ranges of Calicut taluk. 
13. Inthelight of the above averments 
and counter averments certain facts clearly 
emerge. The only bid made by the peti- 
tioner at the auction is that contained in 
Ext. P-3. . The petitioner did not make any 
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further bids during the course of the auc- 
tion. He was not actually excluded from the 
auction, According tp the , Ist respondent 
he had been repeatedly invited to bid which 
he declined to do. Even according to the 
petitioner he was asked by the lst respon- 
dent whether he would accept the Calicut 
range for Rs. 8,00,000/- and the shops in 
the entire Calicut taluk for Rs. 18,10,000/- 
indicating by that that he was not excluded 


though this version of his cannot be accept- - 


ed for, it is most unlikely that the Ist res- 
pondent would have asked the petitioner 
whether he would take the Calicut range or 
or the Calicut taluk when he had declined to 
make any bid after handing over Ext. P-3. 
It is more probable that what transpired 
was in accordance with the version given by 
the Ist respondent that the petitioner was 
asked to bid but he did not, The bid that 
was accepted was that of the 5th respon- 
dent. There is nothing to indicate that this 
bid was on behalf of the 4th respondent. - 

The position being as stated above the 
only question ‘that arises is whether the Col- 
lector was justified in not accepting Ext. P-l 
solvency certificate and whether he was 
justified in demanding a deposit of 70%_ of 
the offer contained in Ext. P-8 with a view 
to ascertain whether the bid contained. in 
Ext, P-3 is a speculative bid or not. A 
perusal of Ext. R-l produced by the 2nd 
respondent along with the 2nd respondent's 
counter-affidavit would show that Ext, P-I is 
not in accordance with the form prescribed 
for solvency certificates. A statement that 
‘there are no encumbrances in the property 
is a vital one, Without knowing whether 
there are encumbrances and the extent of 
the encumbrances it would be impossible to 
ascertain the real value of the properties of- 
fered as security. The Ist respondent, we 
think, has also the authority to determine 
whether any particular bid is speculative 
one or not. Rule 5 (5) of the Rules speci- 


fically gives the power to the authority con- _ 


ducting the auction to reject any speculative 
bid. To test whether the bid is speculative 
or not, we conceive, the Ist respondent can 
ask a bidder whether he would be prepared 
to deposit a larger percentage of the bid 
amount, These powers, we think, are im- 
plied from those specifically contained in the 
Rules. There is nothing therefore illegal in 
the Ist respondent” not “accepting the sol- 
. vency certificate Ext. P-1 and in not accept- 
ing the bid of Rs. 15,00,000/- contained in 
Ext. P-S. No doubt, l 
provision in the Rules other than what is 
contained in Rule 5 (5) which enables the 
Ist respondent to reject the bid but what 
has been done would fall within Rule 5 (5) 
of the Rules. The Ist respondent has a 
large discretion in the matter. It is not for 
this Court to substitute its assessment of the 
situation by an assessment of what this 


Court may consider to be more proper or 


there is no specific. 


more advantageous to the revenue, It the 
officer had acted within his authority and in 
a bona fide manner and in accordance with 
the Rules -which has the force of law (vide 
Section 69 of the Abkari Act, 1 of 1077 
the auction cannot be set aside by this Court 
in proceedings under Art. 226 of the Cons- 
titution. . 

14, The petitioner normally ought 
not to be allowed to raise additional points 
in a reply affidavit in support of his prayers 
in the Original Petition. However for the 
sake of completion we shall deal with the 
additional contentions as well. The reliance 
by the petitioner in the reply affidavit on 
the letter dated 12-3-1975 addressed to the 
District Collectors by a Member of the 
Board of Revenue does not advance his case. 
As we pointed out the officer conducting the 
auction has.a discretion to determine the 
manner in which the auction should be 
conducted. We have already referred to 
Rule 8. Sub-rule (5) of Rule 5 also enables 
the officer conducting the sale to put up to 
auction separately or if necessary in lot or 
lots the several items in the notice of sale. 
What is restricted is only clubbing of shops 
in more than one taluk and clubbing of dif- 
ferent categories of shops. These rules 
must have precedence over the letter addres- 
sed by the Board of Revenue and as long 
as the lst respondent has not violated the 
Rules even assuming there has been any vio- 
lation of the terms of the letter, that would 
not be a sufficient ground to set aside the 
auction in proceedings under Article 226 of 
the Constitution. 


15. Counsel for the petitioner rely- 
ing on the second contention raised in the 
reply affidavit referred to, relied on sub- 
rule (10) of Rule 5 and emphatically con- 
tended that the demanding of the 70% secu- 
rity for the offered amount of Rs. 15,00,000 
for the shops in the Calicut range even be- 
fore the bid contained in Ext. P-3 was ac- 
cepted and he was asked to execute an 
agreement, was unwarranted by the Rules, 
and that if there were no proper bidders, 
the procedure adopted in other cases of auc- 
tion conducted on the same day of adjourn- 
ing the sales, should have been followed. 
Sub-rule (10) of Rule 5 no doubt enables 
the officer conducting the sale to demand 
30% cash deposit of the bid amount or 
such other higher amount as being fixed 
by the officer conducting the sale in addi- 
tion to the requirement that the bidder shall 
furnish personal surety if so required by 
the officer. This rule further insists that 
the successful bidder shall produce a sol- 
vency certificate for an amount not less than 
90% of the bid amount or in lieu of sol- 
vency certificate 
cash security for an amount not less than 
20% of the bid amount. 


respondent did in this case apparently was 


to test the speculative nature or otherwise 


shall furnish additional - 
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objection, if any, shall be received by the 
State Government”, À 

It is clear beyond doubt that this sectior. ap- 
plies only to those cases which fall w-thin 
the’ purview of sub-sec. (1). To the present 
case, so far as Annexure F is concerned, aone 
of these three applies. It was not as if the 
limits of the Gram Sabha. area were to be 
altered by including within it any local rea; 
or by excluding therefrom any local area: nor 
was this a case where two or more Cram 
Sabhas were to be amalgamated; nor was: this 
a case where this particular Gram Subha 
was to be split up so as to constitute two 
or more Gram Sabhas in its place. Eere, 
the entire. area comprising the. said Cram 
Sabha was being included in the area of the 
municipality. To such a case, section 860 
(1) of the Act is inapplicable. That being so, 
the petitioners contention that in this case also 
(i. e. annexure F), it was obligatory for the 
State Government to issue a notificatioa in 
the manner prescribed by Section 860 of the 
Act, cannot be accepted. 

7. - Sections 860 and 361 of the Act 
being out of the way, all that is now tc be 
seen is whether the requirements of Section 
12 of the Act are satisfied. There are taree 
requisites:— 

(1) An intention which falls within the 
purview of the proviso to Section 12 (@ of 
the Act must be expressed by a notification; 

(2) the intention must be in public mte- 
rest; and 

(8) reasons must be recorded in writing. 
In the present case. (1) declaration of the 
intention of the State Government was by 
notification, (2) it was said in the notification 
that it was being made in public interest; and 
(3) reason was recorded, namely, for better 
administration. 

8. — Shri Mittal vehemently argues -hat 
‘intention’ is different from ‘decision’. The 
concept of intention is that itis a prelimiaary 
step. It necessarily postulates a further accion 
and where the law requires an intentior to 
be expressed by a notification in the gazette, 
it necessarily implies an opportunity to be 
given to persons interested to file objectons 
and it further contemplates a decision on tLose 
objections. As a broad proposition, perhaps, 
Shri Mittal may be right, but, having regard 
to the context in which Section 12 (2) of the 
Act has been enacted, along with its proviso, 
and having regard to the scheme of the act, 
we are not persuaded to accept this conen- 
tion. We may at the most say that word ‘in- 
tention’ is not an appropriate expression in view 
of the meaning and the sense in which i: is 
generally used in legal parlance. However, 

efore we can accept the contention, it must 
be shown whether any other marner 
is prescribed for the expression of such inten- 
tion, or that the intention is further to be “ol- 
.lowed by a decision 
quiry . into the objections which may be fil- 
ed. Section 360 of the Act is enacted for di-fe. 
rent situations. That section is not apposite 
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after, or without, an 2n-- 


[Prs. 6-12] M. P. i7 
here; nor can. its provisions be engrafted on 
Section 12 by analogy. 


o9, It was an argument for the peti- 
tioner that on the earlier notification (annex- 


_ ure C), the Gram Sabha filed objections, but 


nothing further was done, although the pro- 
visions of Section 861 of the Act are manda- 
tory, In our opinion, the State Government 
was entitled to change its mind and for giv- 
ing better administration to the people, the 
State Government could take action under 
Section 12 (2), with the aid of its proviso. The 
relevant portion of the notification (annexure 
F) reads thus:— 


“af ata dt ag aag % aad (2) 
® fafatass a aE anam gai è Max 
enda aran è smaa Fe aes) exaeat 
eat fsa d AT A araos saga 
$ ada aTa gear” 


We have no doubt that publication of an in- 
tention under Section 360 (1) of the Act is by 
no means a bar to an action being taken 
under Section 12, Having regard to its nature 
and scope, the earlier notification (annexure- 
C), ipso facto, became ineffective and infruc- 
tuous, when the notification (annexure F) 
was issued, 


10. It was alleged in the petition that 
the action of the State Government in issuing 
the notification (annexure F) was mala fide 
inasmuch as out of 19 members constituting 
the Gram Panchayat, 18 belonged to the Con- 

ess O’ and only 1 to Congress ‘R’, so that 

e State Government, under one pretext or 
another, wanted to cancel the election. In their 
return, the State Government have unequivo- 
cally denied this insinuation. They have rei- 
terated that the action has been taken in pub- 
lic interest and for better administration of 
that area, This is not a case where we can 
accept the charge of mala fide, just because 
most of the Gram Sabha members belonged 
to a political party which is opposed to the 
ruling party. hermore, we find that it is 
not as if there will be any other election after 
the cancellation of the present election. The 
impugned notification not only cancels the 
election of the Gram Sabha but also takes 
away the entire area of the Gram Sabha for 
the purpose of being included in the area of 
the municipality. In other words, the Gram 
Sabha will be extinct for that area. 


11. The learned Government Advo- 
cate pointed out that this petition was filed 
five years ago and because, on the petitioners’ 
application a Division Bench of this Court, by 
its interim order, stayed the operation of the 
notification (annexure F), matters have been 
standing still. The Gram Sabha has practi- 
cally lived almost its -whole life of five 
years because of the stay order. 


_ 12. The petition is dismissed. The 
petitioner shall pay to the respondent Rupees 
150/- as costs out of the security amount, 
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and the balance, if any, shall be refunded 
. to the petitioners. 
r Petition dismissed. 
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M/s. M. M. Asati & brothers, Petitioner 
v. State Transport Appellate Authority and 
others, Respondents. 
Misc. Peta. No. 770 of 
D/- 8-3-1975. 
(A) Motor Vehicles Act (1939), S. 68-F 
— Application by a new private permit 
_ holder — Route intra-regional and excluded 
from purview of the scheme — Nothing pro- 


1978, 


hibits R. T. A. from granting a fresh stage 


carriage rmit to a new private permit 
holder. AIR 1971 SC 1986, Rel. on. 

(Para 4) 
Cases Referred: Chronological Paras 
AIR 1972 SC 1674 = (1978) 1 SCR 562 4 
AIR 1971 SC 1986 = 1971 SCD 901 4 
(1971) Mise. Pem. No. 157. 

D/- 16-7-1971 (Madh Pra) 


B. K. Rawat, for Petitioner; V. S. Dabir, 
for Respondent No. 3. 


TANKHA, J.:— The petitioner by this 
writ petition under Articles 226 and 227: of 
the Constitution is seeking a prayer for the 
quashing of the order dated 6-6-1970 (An- 
nexure-A) passed by the Regional Transport 
Authority, Jabalpur {respondent No. 2) and 
the order dated 21-3-1973 (Annexure-E) 
passed by the State Transport Appellate Au- 
thority, Gwalior (respondent No. 1). 


2. Brief facts leading to the present 
petition are that the Regional Transport 
. Authority, Jabalpur (respondent No. 2) after 
. determination of the scope for the grant of 
one return trip permanent stage carriage 
permit for Balaghat Lanji via Rajegaon and 
Kirnapur route invited applications for the 
purpose under Section 57 (2) of the Motor 
Vehicles Act (hereinafter referred to as “the 
Act”). It may be mentioned here that the 
said route is intra-rezional lying wholly 
within the State of Madhya Pradesh. In 
pursuance of the notification, the petitioner 
and two others applied for the fresh grant 
and their applications were published in ac- 
cordance with law under Section 57: (8) of 
the Act. The respondent No. 8, Madhya 
Pradesh State Road ‘Transport Corporation 
“did not furnish any objection to the grant of 
stage carriage permit under Section 57 (4) 
of the Act. On 6-6-1970, when the appli- 
cations came up for hearing before respon- 
dent No. 2, the respondent No. 8 raised a 
preliminary objection to the effect that the 
authority has no jurisdiction to grant permit 
to a private operator on the route as a 
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of 1970, . 
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Scheme No. 66 prepared by respondent 
No. 1 for inter-statal route Balaghat-Amgaon 
lying within the territories of the States of 
Madhya Pradesh and Maharashtra ‘has been 
published as approved scheme under Sec- 
tion 68-D of the Act which was coming into 

eration with effect from 15-7-1970 and 

e route for which applications were being 
considered although lay exclusively within 
the State of Madhya Pradesh was a part of 
the said -inter-statal route. The objection pre- 
vailed with the authority and all the appli- 
cations for the fresh grant were rejected 
vide order dated 6-6-1970 (Annexure-A), 
Out of the three applicants, only the peti- 
tioner preferred appeal No. 333 of 1970 
before respondent No. 1. The appellate 
authority dismissed the appeal on the ground 
that the order of respondent No. 2 would 
be deemed to be under Section 68-F (2) of 
the Act, and, therefore, no appeal lay 
against such an order in view of the provi- 
sions of Section 68-F (8) of the Act. The 
petitioner has now come up before this 
Court challenging both the orders passed by 
the transport authorities. 

3. Learned counsel appearing for 
the petitioner contended that the Scheme 
No. 66 as approved and. published relates 
to inter-statal route and operation by pri- 
vate operators on the route lying exclusive- 
ly within the State of Madhya Pradesh has 
been saved. That is to say, in other words 
the scheme does nct relate to intra-regional 
route like the present one-Balaghat-Lanji, 
which lies exclusively within the State o 
Madhya Pradesh. That being so, both the 
transport authorities committed an error in 
the exercise of their jurisdiction in refusing 
to consider the application of the petitioner 
on merit but rejecting the same on the 
basis that in view of the Scheme No. 66 
having been approved and coming imto 
operation with effect from 15-7-1970 no 
stage carriage permit can be granted for the 
route to a private operator. On the other 
hand learned counsel for the respondent 
No. 3 contended that the orders passed by 
the transport authorities are correct. Accord- 
ing to him, although the Scheme No. 66 
is with regard to inter-statal route, it ex- 
cludes opération by private operators on the 
basis of a fresh grant by the respondent 
No. 2. The scheme has- allowed operation 
of the route by the existing private. operators 
only. 

4, Having heard learned counsel of 
the parties, we are of opinion that’the pre 


‘sent petition -has substance and must he al- 


lowed. The first point that arises for con- 
sideration is the determination of the nature 
of the Scheme No. 66. All that we have 


‘to see is what the scheme says? Whom 


does it exclude? We are supported for tak- 
ing this approach by a decision of ` the 
Supreme Court in D. M. Thippeswamy v. 
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Mysore Appellate Tribunal, Bangalore, AIR 
1972 SC 1674. In this connection, we -will 
advert to the order dated 5-5-1967 An- 
nexure-D) passed by the- Special Secretary 
(Home), Government of Madhya Pracesh, 
under Section 68-D (2) of the Act, who has 
approved the scheme. The relevant para- 
graphs of the said order read as under:— 

“This scheme relates exclusively to 
seven inter-statal routes of Jabalpur Diviion, 
as given in clause 2 of the Scheme. - The 
M. P. State Road Transport Corporction 
(hereinafter called Corporation) has not in- 
cluded any intra-statal .route partially cver- 
lapping the aforesaid inter-statal routes. The 
neighbouring State: territory involved is 
Maharashtra.” 

“The exclusion of M. P. operators who 
run only within the M. P. territory but cver- 
lap the aforesaid inter-statal routes is dcri- 
minatory. For instance, the route from Eala- 
ghat to Lanji lies wholly within the imter- 
statal route Balaghat-Amgaon and yet the 
operator concerned will continue to ply 
while the inter-statal operator will have to 


go. 

The scheme was published in the M. P. Raj- 
patra dated 21-2-1970 as the apprcved 
scheme under Section 68-D (8) of the Act 
(Annexure-D). The relevant paragraphs ~- 
and 5 read as under: 

“The nature and extent of the State 
Road Transport Service to be provided on 
the routes mentioned in clause (2) above, 
are specified in the schedule annexed he-eto, 
The provision of the ‘Transport Services 
otherwise than under the scheme is prokcbit- 
ed except that (i) the yehicles of Maha- 
rashtra State Nominees plying under the 
terms of Reciprocal Transport Agreement be- 
tween the States of Madhya . Pradesh and 
Maharashtra covering the routes or portions 
of the routes mentioned in clause (2) above; 
(ii) the vehicles of Maharashtra State opera- 
tors plying on the routes in Maharasatra 
State only covering portions of the. rates 
mentioned in clause (2) above, and (iii) the 
vehicles of Madhya Pradesh State operetors 
plying on the routes ` in Madhya Pradesh 
only, not included in the schsme, shal be 
allowed to ply as before.” 


“All Road Transport Services will :ub- 
ject to the provisions made in the- supose- 
quent clauses,.be provided by the Machya 
Pradesh State Road Transport Corporation 
‘State Transport Undertaking’ exclusively 
on these inter-statal routes except as prcvid- 
ed in clause (8) above.” 

A bare perusal of the paragraphs of the 
order and the published scheme make it 
quite clear that the scheme does not relate 
to intra-regional route lying within the State 
of Madhya Pradesh and the route Balaghat- 
Lanji was accordingly excluded from its 
operation. It would also be incorrect to 
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say that the route Balaghat-Lanji has been 
saved to the extent of the existing permit: 
holders only as contended on behalf of the — 
respondent No. 3. We are unable to see 
any distinction between the existing private 
operators or those who may be granted fresh 
permits on the increase of the scope on the 
route. Even in the case of renewal of per- 
mits of an existing private operators, fre. 
applicants can -compete and can secure 
fresh grant in place of the one seeking rene- 
wal of his permit under Section 58 of the 
Act. Therefore, if the route is not of ex- 
clusive operation by the respondent No. 3 
and is excluded from being taken over under 
the operation of the scheme, then there is 
no restriction on the powers of the Regional 
Transport Authority (respondent No. 2 to’ 
grant a fresh stage carriage permit to a new 
private permit holder. We are supported in 
our view point by a decision of the Supreme 
Court in Samrathmal Keshrimal v. R. T. A. 
Indore, AIR 1971 SC 1986, which has been 
relied upon by a Division Bench of this Court 
in the M. P. State Road Transport Cor- 
poration v. The R.T, A. Raipur, Misc. 
Petn. No. 157 of 1970, D/- 18-7-1971 
(Madh Pra). | 
5. Since we have held above that 
the scheme has no application to Balaghat- 
Lanji route, we are constrained to say that - 
both the transport authorities completely mis- 
directed themselves in appreciating the pur- 
port of the scheme which resulted in the 
wrong conclusion that the scheme is appli- 
cable for the route Balaghat-Lanji and, 
therefore, no-fresh permit could be granted 
for the said route to any private operator 
and on that ground the appellate authority 
declined to entertain the appeal preferred 
by the petitioner. It is no doubt true that 
if the Regional Transport Authority passes 
an order or takes any action under Sec- 
tion 68-F (2) of the Act, no appeal shall lie 
against such an order or action in view of 
the provisions of Section 68-F (8). In the 
present case, the order passed by the Re- 
pions Transport Authority was prima facie 
illegal and exhibited an error in the exercise 
of its jurisdiction. Ordinarily we wouk: 
have remanded the case to the appellate 
authority for consideration of the appeal on 
merits but we deem it proper to remit the 
application of the petitioner to the Regional 
Transport Authority (respondent No. 2) for 
consideration afresh as his application has 
not been considered at all on merit by both 
the authorities. i 
6. For the reasons stated above, the 
petition is-allowed with costs and we issue 
a rule nisi directing the Regional Transport 
Authority, Jabalpur (respondent No. 2) to 
hear the petitioners application alone on 
merit together with objectors to his applica- 
tion in accordance with law and then decide 
his claim for the grant. Counssl’s fee 


20 M. P. [Prs. 1-4] 


Rs. 150/- shall be borne by respondent 
No. 3, if certified as also. the costs. The 
outstanding amount of security shall be re- 
=unded to the petitioner. 

; Petition allowed. 
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Smt. Mustaq Bai, Petitioner v. State 
Transport Appellate Tribunal, Madhya 
Pradesh, Gwalior and others, Respondents. 
= Misc, Petn. No. 315 of 1973. Dt. 8-10- 

975. 

(A) M. . P. State Transport Appellate 
Tribunal (Appeal and Revision) Rules, 
(1972), R. 4 (5) — State Transport Appellate 
Tribunal dismissing appeal in default om date 
rior to coming into force of Rules — Dis- 
missal, held to be without jurisdiction. 


When M. P. State Transport Appellate 
Tribunal (Appeal and Revision) Rules, 1972, 
R. 4 (5) of which enabled Tribunal to resort 
zo Code of Civil Procedure) came into force 
with effect from 11-8-1972, but the Tribunal 
-rior to coming into force of those Rules i. e. 
3n 4-4-1972 dismissed an appeal in default 
>f appellants appearance even in spite of 
notice, such a dismissal of appeal in default 
was without jurisdiction. The application 
Jor restoration of appeal as filed by appellant 
m 19-12-1972 and its rejection by Tribunal 
on 27-2-1973 was not material. Even on 
Sasis of M. B. Motor Vehicles Rules 1949, 
-he appellate authority had no jurisdiction to 
dismiss an appeal in default, AIR 1970 
Madh Pra 280 (FB), Followed. 

(Paras 4 to 7 


(B) Constitution of India, Art. 226 — 
Relief — Order of State Transport Appel- 
late Tribunnal dismissing appeal in default 


found to be without jurisdiction — Absence . 


of specific prayer to quash that order is of 
no significance — Neither question of limi- 
tation nor that of delay arises — By writ of 
mandamus, Tribunal directed to decide ap- 


peal on merits. (Paras 6, . 
Cases Referred: Chronological Paras 
AIR 1970 Madh Pra 280 = 1970 MPL] 

253 (FB) 4 


© V. 8. Dabir -with A. S. Kutumbale, 
A. G. Dhande and O. P. Namdeo, for Peti- 
tioner; S. S. Agarwal with A. S. Jha, for 
Respondent No. 3. 


P.. K. TARE, C. J— In this petition 
under Arts. 226 and 227 of the Cons- 
Hitution of India, the petitioner 


challenges the order of the State Transport 


Appellate Tribunal, dated 27-2-1973 (Peti- 
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- ATR. 


tioner’s Annexure C). By the said order, the 
petitioner's application for restoration of the 
appeal to file was rejected by the State 
Transport Appellate Tribunal on the ground 
that it was barred by limitation. At this 
stage, we might note that the petitioner has 
not made any prayer for quashing the order 
of the State Transport Appellate Tribunal, 
dated 4-4-1972, dismissing the petitioner’s 
appeal in default. 

2. The petitioners husband, Nazir 
Ahmad, a bus operator, and other bus opera- 
tors, namely, respondents 8 to 7, had appli- 
ed for a stage carriage permit for the San- 
jeet-Mandsaur route. The Regional Trans- 
port Authority, by order dated 12-12-1970, 
granted a permit in favour of the third res- - 
pondent, namely, Motilal Phulchand. Against 
that order of the Regional Transport Autho- 
rity, the petitioner filed an appeal before the 
State Transport Appellate Tribunal. A notice 
of the hearing on 4-4-1972 was issued to the 
petitioner, but in spite of that notice, she 
remained absent.. Therefore, the Appellate 
Tribunal dismissed the appeal in default by 
an order of that date. Thereafter, the peti- 
tioner on 19-12-1972 filed an application for 
restoration of the appeal to file. No doubt 
that restoration application was unduly de- 
layed and there is no explanation offered for 
the delay caused. The State Transport Ap- 
pellate Tribunal, by order dated 27-2-1973 
(Petitioners Annexure-C), dismissed the res- 
toration application on the ground that it 


was barred by limitation. Hence this writ 
petition. 
3. Before considering the instant 


question arising in the present writ petition, 
it may be relevant to note that the Madhya 
Pradesh State Transport Appellate Tribunal 
(Appeal and Revision) Rules, 1972, came 
into force with effect. from 11-8-1972. Sub- 
Rule (5) of Rule 4 of the said Rules pro- 
vides as follows: 


“Unless otherwise expressly provided in 

the Act or in these Rules, the procedure - 
laid down in the Code of Civil Procedure, . 
1998 (V of 1908) shall, so far as may be, be 
followed in all proceedings under these 
Rules.” 
Therefore, by virtue of the said Rules, now 
after 11-8-1972, the State Transport Appel- 
late Tribunal can resort to the provisions 0° 
the Code of Civil Procedure so far as they 
may be made applicable to a particular situ- 
ation. But prior to the coming into force 
of these Rules on 11-8-1972, no procedure 
was prescribed for the Appellate Tribunal 
to follow any course of action. So far as 
the Regional Transport Authorities are con- 
cerned, the procedure has been prescribed 
by the Rules and there is no provision for 
application of the provisions of the Code of 
Civil Procedure. 


4, As regards the procedure to be 
followed by the Regional Transport Autho- 
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rity, a Full Bench of this Court in Surercira 
v. State Transport Appellate Authority, 1370 


MPL] 258 = (AIR 1970 Madh Pra 230) 


(FB), laid down that a Regional Transport 
Authority has no jurisdiction to dismiss an 
- application in default and that in the ab- 


sence of a party, the Regional Transport ^u- 
thority is bound to consider the case on 
merits. That principle, in our opinon, 


would be applicable to the State Transport 
Appellate Tribunal as well before the Lew 
Rules were brought into force from 1--8- 
1972. We do not find any reason to depart 
from the reasoning of the said Full Beach 
which, in our opinion, would be appliccble 
to the proceedings before the Appellate Tri- 
bunal as well before 11-8-1972. However, 
after the new Rules have been brought nto 
force, the position so far as the AppelLate 
Tribunal is 
change and it is now open to the Appelate 
Tribunal .to resort to the provisions of the 
Code of Civil Procedure so far as they zan 
be found applicable. In this view of th: 
matter, we are of the opinion that the Sate 
Transport Appellate Tribunal had no jurisdic- 
tion to dismiss the appeal in default on 
4-4-1972, 

It is true that the Rules in force tten, 
namely, the Madhya Bharat Motor Vehisles 
Rules, 1949, permit the Regional Transport 
Authority or the Appellate Authority to re- 
fuse to grant relief to a person who wculd 
remain absent. It would be for the simple 
reason that the Regional Transport Authcity 
or the Appellate Authority would not be in 
a position to decide the case on merit: if 
some information was required from the ap- 
plicant or the appellant. In that event, the 
decision would certainly be on merits analo- 
gous to the provisions of Order 17%, 
Rule 3, of the Code of Civil Procedure, But 
on the basis of the said Rules, we are un- 
able to conclude that the Regional Transport 
Authority or the Appellate Authority aa- 
any jurisdiction to dismiss an application in 
default on the lines analogous to Order 9, 
Rule 8 or Order 17, Rule 2, Civil Procecure 
Code. , 


5. In the view we take, we are 
clearly of the opinion that the order, deted 
4-4-1972 passed by the State Transport Ap- 
pellate Tribunal dismissing the petition=r’s 
appeal in default was without jurisdicton. 
Consequently, the other proceedings that fol- 
lowed in the matter of restoration of the 
appeal to file would not be very mate-ial. 
Of course, if the provisions of the Code ol 
Civil Procedure had been made appliccble 
at that stage, the petitioner's restoration ap- 
plication would have been barred by time. 


6. However, the learned counsel for 
the third respondent urged that there is no 
prayer for quashing the order of the Sate 
Transport Appellate Tribunal, dated --4- 


Shantakai v. 


concerned would altogether- 
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1972, and if an amendment were te be 
sought now for quashing that order, the 
present petition would he unduly delayed. 
We are of opinion that this contention rais- 
ed on behalf of the third respcrdent is o: 
no significance in view of our finding that 
the order, dated 4-4-1972, passed by the 
State Transport Appellate Tribunal was with- 
out jurisdiction and that the Appellate Tri- 
bunal was bound to decide the question on 
merits. In this view of the matter, neither 
the question of limitaticn nor the question of 
delay arises and we cannot allow an order 
without jurisdiction to remain on record for 
a mere technicality. Therefore, we feel that 
it is necessary to quash the order of the 
State Transport Appellate Tribunal, dated 
4-4-1972 and consequently all subsequent 


proceedings thereafter would automatically 
stand quashed. 
As a result of the discussion 


aforesaid, this petition succeeds and is ac-’ 
cordingly allowed. We hereby quash the 
order of the State Transport Appellate Tri- 
bunal, dated 4-4-1972, as also the subse- 
quent proceédings in the matter of restera- 
tion of the appeal to filé including the order 
of the Appellate Tribunal, dated 27-2-1978 
and, by a writ of mandamus, we direct the 
State Transport Appellate Tribunal to decide 
the appeal on merits in accordance with law. 
Under the circumstances, we further direct 
that there shall be no order as to the costs 
of the present writ petition which shall be 
borne as incurred. ‘The security amount de- 
posited by the petitioner be refunded. to 
her. The third respondent will be free to 
raise all questions in the appeal tc be heard 
by the Appellate Tribunal which would be 
available to him and we do not wish to pro- 
nounce anything in that behalf. l 
Petition allowed. 


AIR 1976 MADHYA PRADESH 2 
FULL BENCH 


P. K. TARE C. J., S. M. N. RAINA AND 
S. S. SHARMA, Jj. 


Smt. Shantabai, Appellant v. Chokhelal, 
Respondent. 


„Enst Appeal No. 7 of 1971, D/- 6-10- 


(A) Civil P. C. (1908), O. 17, Rr. 3, 3 
—- Whether Court can proceed under R. 3 
in absence of a party — Order under R. 3 
— Powers of Appellate Court — AIR 1972 
Madh Pra 8; AIR 1978 Madh Pra i79, 
Overruled. 


*(Reference made to Full Bench by 
S. M. N. Raina and C. P. Sen, 1J. on 
25-3-1974.) o 
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l It is open to the Court to proceed 
` under Order 17, Rule $ in the absence of 
a party where the conditions laid down in 
the said rule are fulfilled and it appears just 
and proper to do so. 
~ Where the Court kas so proceeded it 
is not open to the party aggrieved by the 
decision to file an application for setting 
aside the decree under Order 9 of the Code. 
Where the party aggrieved, prefers an 
appeal against the judgment and decree 
passed under Order 17, Rule 3, the appel- 
late Court is not bound to allow the appeal, 
merely on the ground that the Court ha 
no jurisdiction to pass an order under 
Order 17, Rule 3, against the party who 


[Prs. 1-3] 


was absent. The appellate Court, in such a 
case, will have to examine whether the 


lower Court properly exercised its jurisdic- 


tion in proceeding under Order 17, Rule 8., 


If it is of the view that the lower Court 
rightly proceeded under Order 17, Rule 38, 
in the circumstances of the case and the 
decree passed by it is otherwise proper, it 
may distniss the appeal. But, if it is of the 
view that the lower Court should not have 
proceeded under Order 17, Rule 3, it may 
substitute an order under Order 17, Rule 2, 


leaving the defaulting party to take recourse 


to an appropriate remedy under Order °. 
in the lower Court. AFR 1972 Madh. Pra. 
8 and AIR 1973 Madh. Pra. 179, Overrul- 
ed. Civil P. C. by Chitaley (Eighth Edn.) 
Page 1288 (cited). (Para 193} 
Cases Referred: Chronological Paras 
ATR 1978 Madh Pra 179 = 1973 MPLJ 534 


AIR 1972 Madh Pra 8 = 1971 MPLJ 916 2 
AIR 1972 Madh Pra 198 = 1972 MPWR 
250 : 
AIR 1973 Delhi 188 E 
AIR 1971 Guy 42 . 5 
. 1967 Jab LY (Short Note) 95 4 
AIR 1964 SC 993 = (1964) 5 SCR 946 12 
1964 Jab LI 559 = 1964 MPLJ 919 
1962 Jab LI (Short Note) 169 
196% Jab LJ (Short Note) 174 
AIR 19538 Nag 222 = 1958 Nag LJ 41 38 
AIR 1948 Bom 321 = 45 Bom LR sat 
(FB) 
AIR 1933 Nag 370 = (1934) 80 Nag a 
- 94 


AIR 1918 Mad 143 (2) = ILR (1918) 41 

Mad 286 (FB) a 3 

B. L. Thakur, for Appellant; Y. S. 
Dharmadhikari, for Respondent. 


RAINA, J.:— The following questions 
have been referred to this Bench for opinion 
by a Division Bench while dealing with this 
appeal: 

(1) Whether it is open to the Court to 
proceed under Order I7, Rule 3 of the 
Code of Civil Procedure. in the absence of 
a party where the conditions laid down in 
. the said rule are fulfilled and it appears just 
and proper to do so? 


ho 
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(2) Where the Court has proceeded to- 
decide the case on ments under Order 17, ` 
Rule 3, of the Code of Civil Procedure in 
the absence of a party, is it open to the 
party aggrieved by the decision to file an 
application for setting aside the decree by 
an application under Order 9 of the Code? 

(3) Where the party aggrieved prefers 
an appeal against a judgment and decree 
under Order 17, Rule 8 of the Code o- 
Civil Procedure, is the Appellate Court 
bound to allow the appeal, merely on the 
ground that the Court had no jurisdiction 
to pass an order under Order 17, Rule | 
and to substitute an crdev under Order 17, 
Rule 2 of the Code, leaving the defaulting 
party to take recourse to an appropriate 
remedy under Order € in the lower Court; 
or whether the appellamt cannot succeed un- 
jess he is able to show that there was suff- 
cinet cause for his ncn-appearance on the 
date of hearing? 


2. This refererce has been made 
apparently because of come conflict of -autho- 
rities. In Madanlal v. Narayan, AIR 1972- 
Madh Pra 8, it was held by a Division 
Bench of this Court that it is not open: to 


the Court to proceed under Order 17. 
Rule 3 of the Code af Civil Procedure in 
the absence of a party. In Sita Bai v. 


Vidyawati, AIR 1972 Madh. Pra. 198, another 
Division Bench proceeded upon the view 


that it is open ‘to the Court to proceed 
under Order 17, Rule 3 of the Code even 
in the . absence of a party. In Narbada 


Prasad v. Awadesh Nerain, AIR 1973 MP 
179, the view expressed in Sita Bai v. 
Vidyawati (supra) was -gnored on the ground 
that the observations made therein were 
obiter dicta. It was -o resolve this conflict 
that the Division Bench made this reference. 


3. The answers to the questions be- 
fore us depend upon the construction ot 
Rules 2 and 8 of Order 17 of the Code ot 
Civil Procedure which has been the subject 
of conflicting decisions not only in this High 
Court but in other High Courts as well. In 
Pichamma v. Sreeramilu, ILR (1918) 41 
Mad 286 = (AIR 1913 Mad 148 (2)) (FB), 
it was held by a majcrity that Rule 2 ap- 
plies to all cases of aksence of parties whe- 
ther time was granted or not to do any 
of the acts mentioned in Rule 3 while 
Rule 3 applies only to cases where parties 
are present and commit default of the kind 
mentioned in the Rule. Wallis, C. J. 


however, differing from. the majority view ex- 


pressed the opinion that Rules 2 and 3 are 
not mutually exclusive end Rule3 may be ap- 
plied even in the absence of the defendant. 
The aforessid decision was relied upon by the 
Judicial Commissioner’s Court at Nagpur in 
Bhivraj v. Janardhan, (1934) 80 Nag LR 
94 = (AIR 1933 Nag 870). It was held 
therein that the proper way of interpreting 
Rules 2 and 3 of Orcer 17 is to treat the 
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disposal of the suit as having been made 
in accordance with Rule 2 in cases when. on 
account of the non-appearance ‘of the perty, 
the explanation of his failure to perform the 
acts referred to in Rule 8 was due but was 
not given on account of his absence, It 
was further observed that Rule = of 
Order 1% presupposes the. appearance of the 
party at whose instance the case was ad- 
journed. In Dayalji v. Kedarnath, AIR 253 
Nag 222. Mudholkar, J. held that wher it 
is not clear whether a particular case is 
under Rule 2 or Rule 8 of Order 17, the 
Court must lean in favour of holding -hat 
the case falls under Rule 2. 


A, The view that in the absence of 
a party, the Court should ordinarily proceed 
under Rule 2 of Order 
Rule 3 and where it is not clear urder 
which provision the Court has acted, the 
- disposal of the suit, in the absence of a 
party, must be construed as under Rule 2 
has been generally accepted in a number of 
decisions of this Court. In Maruti v. Garga- 
dhar Rao, 1964 Jab LJ 559. Dixit, C J. 
following the decision of the Nagpur Jud-vial 
Commissioner’s Court in Bhivraj v. Janardhan 
(supra) held that Rule 8 of Order 17 pre- 
supposes the appearance of the part at 
whose instance the case was adjourned but 
who is unable to give proper explanation for 
his omission to perform the specific ac= or 
acts for which the adjournment was grarted 
at his instance. A similar view was expr=ss- 
ed by Bhave, J. in Lakhanlal v. Dasro+lal, 
1967 Jab LJ (Short Note) 95. It app2ars 
that this line of reasoning was adopted. by 
the Division Bench consisting of Shiv D=yal 
and K. K. Dube, JJ. in Madanlal v. Narayan 
(supra) holding that it is not open to the 
Court to proceed under Rule 3 of Order 17 
in the absence of a party. It is not cear 
from the Judgment whether the contrary wew 
expressed in some cases was taken into eon- 
sideration or not. 

5. In Kanhaiyalal v. Usmanali, 1360 
fab LJ (Short Note) 174, P. R. Sharma. J., 
expressed the view that the non-appearance 
of a party would not be a sufficient groand 
for holding that the provisions of Rule € of 
Order 17 are not attracted. A similar view 
was expressed by him in Sunderlal v. Moti- 
Jal, 1962 Jab LJ (Short Note) 169. It was 
held in that case that the mere fact that the 
plaintiff absented himself would not be a 
sround for not applying the provisions oi 
Rule 3 of Order 17 to the case. In Basa- 
lingappa v. Shidramappa, AIR 1943 Fom 
321 (FB), the Bombay High Court consiter- 
ed a case where a party, at whose instence 
an ‘adjournment had been granted, remained 
absent on the adjourned date. It was ‘seld 
that in such a case, if there are no mate-ials 
on record, the appropriate procedure to -fol- 
low would be that laid down in Rule 2 of 
Order 17; but if there are materials on re- 
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cord, the Court ought to proceed under 
Rule 3 of Order 17. The Gujarat High 
Court adopted a similar view in Ismail Sule- 
man v. State, AIR 1971 Gy 42. itt 
was held therein that where ʻa suit has al 
ready begun and is part heard and for the 
further progress it has come to -be adjourned 
at the instance of the party who commits 
default in appearance on the adjourned date, . 
the Court has to proceed with the suit on 
merits under Rule 3 rather than under 
Rule 2 of Order 17. The Delhi High Court 
also took the same view in Dayal Chand 
v: Sham Mohan, AIR 1971 Delhi 188. In 
the Code cf Civil Procedure by Chitaley, 
Eighth Edition, Vol. 2, at page 1238, the 
cases of other High Courts, which have 
adopted this view, have been mentioned and 
i is not necessary. to refer to all of them 
ere. 


6. It is thus clear that a number of 
High Courts have adopted the view that it 
is open to the Court to proceed under 
Rule 8 of Order 17 even in the absence 
of the party at whose instance the case 
was adjourned, although it would not be 
proper to do so where there is no sufficient 
material on record to enable the Court to 
decide the case on merits. 


7. As the matter turns on the cons- 
truction of rules 2 and 8 of Order 17 of 
the Code of Civil Procedure, it is necessary 
to examine carefully the language of the 
said rules which are reproduced below: 


“R. 2. Where, on any day to which 
the hearing of the suit is adjourned, the par- 
ties or any of them fail to appear, the 
Court may proceed to dispose of the suit in 
one of the modes directed in that behalf by 
Order IX or make such other order as it 
thinks fit.” 


“R. 3. Where any party to a suit to 
whom time has been granted fails to pro- 
duce his evidence or to cause the attendance . 
of his witnesses, or to perform any other 
act necessary to the further progress of the 
suit, for which time has been allowed, the 
Court may, notwithstanding such default, 
proceed to decide the suit forthwith.” 


8. It would be pertinent to notice 
that there is nothing in the language ot 
Rule 8 to indicate that it comes into opera- 
tion only where the party in default is pre- 
sent and that the powers conferred there- 
under cannot be exercised in his absence. 
The reason is obvious. ‘Where a party com- . 
mits a default of the nature specified in 
Rule 8 after securing an adjournment for the 
purpose, Rule 3 empowers the Court to de- 
cide the suit on merits. If the Court can 
do so in the presence of the party at fault 
he cannot deprive the Court of this power 
merely by remaining absent even assuming 
that there is good cause for his absence. 
The view that. Rule 8 of Order 17 presup- 


,24 M. P. — [Prs. 8-13] 


poses the appearance of the party at whose in- 
stance the case was adjourned is apparently 

~ based on the consideration that it would not 
be proper for the Court to exercise its powers 
under the said Rule unless the party concern- 
ed is present and has thus an opportunity to 
ofter an explanation for his default, But if 
we carefully analyse the scheme of the Code 
it would appear that wherever the Court has 
been empowered to pass a particular order 
on account of the default of a party, it is not 
necessary that the party should have an op- 
portunity to offer an explanation for the de- 
fault. For example, a suit may be dismiss- 
ed by the Court in the absence of a plain- 
uff under Order 9, Rule 3 or under 
Order 9, Rule 8. There can be no doubt 
that the Court is competent to dismiss the 
suit merely on account of the absence of 
the plaintiff without waiting to find out whe- 
ther he has a good reason to remain absent 
or not. What remedy a party may have to 
pursue when a suit is decided one way or the 
other on account of default is another 
matter. We are, therefore, unable to accept 
the view that the Court is not competent to 
decide a suit under Order 17, Rule 3 in the 
absence of the party concerned. 


9. Rule 2 of Order 17 expressly 
deals with the -procedure to be followed by 
the Court where the parties or any of them 
fails to appear on any day to which the 
hearing of the suit is adjourned. Under 
this rule the Court has a discretion either 
to dispose of the suit in one of the modes 
directed in that behalf by Order 9 or to 
make such other order as it thinks fit. The 
expression “or make such other order as it 
thinks ft” in the said rule is wide enough 
to include an order disposing of the case 
uncer Rule 8 of Order 17. It is, therefore, 
clear that where the case falls within the 
purview of Rule 8, the Court, in the ab- 
sence of the party concerned, is not bound 
to dispose of the suit in one of the modes 
directed in that behalf by Order 9; but has 


a discretion to decide the suit on the 
materjal before it. 
10. Thus it would appear that 


Rule 3 postulates a decision on merits upon 
material that may be available irrespective 
cf the consideration whether the party in de- 
fault is present or not. Where a party re- 
mains absent after obtaining an adjournment 
for producing evidence or doing any other 
act necessary for the progress of the suit the 
Court has a discretion to proceed either in 
one of the ways laid down in Order. 9 or to 
‘proceed to dispose of the suit on merits 
under Rule 3. This discretion must, 
however, be exercised on sound judicial prin- 
ciples keeping in view the stage of the suit 
and the conduct of the party concerned 
during the trial. 


Rule 2 or Rule 3 to fetter the discretion 
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of the Court from proceeding under Rule 3 
merely because the party at whose instance 
the case was adjourned chooses to remain 
absent. There may be a case where the 
entire evidence has been recorded and at 
that stage the defendant seeks an adjourn- 
ment for producing a document or a witness. 
In such a case, if the defendant remains 
absent on the adjourned date, the Court may 
proceed to dispose of the suit on merits and 
the decree passed cannot be treated as an 
ex parte decree. Thus, where the Court 
expressly decides a suit under Rule 3 of 
Order 17, the proper remedy for the party 
coucerned would be to file an appeal. In 
such a case, if the appellate Court finds that 
the lower Court was not justified in proceed- 
ing under Rule 8 of Order 17,it may sub- 
stitute the order of the lower Court by an 
order under Rule 2 of the said Order giving 
the party concerned an opportunity to make 
an application for setting it aside under th 
relevant provisions of Order 9; but it is not 
bound to do so where it iş satisfied that 
the lower Court was justified in deciding 
the case on merits in the circumstances of 
the case. 


LL. We may here observe that the 
provisions of Rule 3 of Order 17 being of 
Stringent nature should not ordinarily be 
applied by the Court in the absence of the 
party concerned unless there is sufficient 
material ‘on record to give. a decision on 
merits and the Court considers it just and 
proper to do so in the circumstances of the 
case, But we would like to make it clear 
that the Court has jurisdiction to proceed 
under Rule 3 of Order 17, even in the ab- 
sence of a party and, where it chooses to 
exercise this jurisdiction -—~ even though 
wrongly — the proper course for the party 
concerned would be to prefer an appeal. 
Where a suit has been decided in the ab- 
sence of a party and it is, not clear whether 
the Court has proceeded under Rule 2 or 
Rule 3 of Order 17, it must be assumed 
that the Court has proceeded under Rule 2. 


12. We may here refer to the deci- 
sion of the Supreme Court in Arjunsingh v. 
Mohindra Kumar, AIR 1964 SC 998, on 
which Shri Y. S. Dharmadhikari, learned 
counsel for the respondent, strongly relied in 
support of his contention that it is open to 
the Court to proceed under Rule 3 of 
Order 17. even in the absence of the party 
concerned. He pointed out that from the 
discussion in paragraph 22.of the judgment 
it is clear that their Lordships proceeded 
upon the view that absence of a party did 
not automatically make the provisions 
Rule 3 of Order 17 inapplicable. There 
seems te be some force in this argument. 

18. We, therefore, answer the ques- 
tions referred to us as under: 

(1) Tt is open to the Court to proceed 
under rder 17, Rule 8 of the Code ol 
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' {Civil Procedure in the absence of a 2arty 
where the conditions laid down in th= said 
rule are fulfilled and it appears juft and 
proper to do so, ; 

‘| (2). Where the Court has proceeded to 
decide the -case on merits under Ord2- 17, 
Rule 8 of the Code of Civil Procedtre in 
{the absence of a party, it is not open zo the 
party aggrieved -by the decision to te an 
application for setting aside the decree xnder 
Order 9 of the Code. 

(3) Where the party aggrieved prefers 
an appeal against a judgment and «ecree 
passed under Order 17, Rule 8 of the Code 
of Civil Procedure, the appellate Ccvrt is 
not bound to allow the appeal, mere on 
the ground that the Court had no ju-Sdic- 
tion to pass an order under Ordes 17, 
Rule 8, of the Code against the party who 
was absent. The appellate Court, in xh a 
case, will have to examine whether the fower 
Court properly exercised its jurisdictisa in 
proceeding under Order 17, Rule 3. LE it is 
of the view that the lower Court rghtly 
proceeded under Order 17, Rule 3, in the 
circumstances of the case and the cecree 
passed by it is otherwise proper, it mav dis- 
miss the appeal. But, if it is of the view 
that the lower Court should not have pro- 
ceeded under Order 17, Rule 3, it may sub- 
stitute an order under Order 17, Rule 2 of 
the Code of Civil Procedure, leaving the 
defaulting party to take recourse to an ap- 
propriate remedy under Order 9 of the Code 
in the lower Court. l 


- Answer accord-ngly. 
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The Registrar of High Court of Medhya 
Pradesh and another, Respondents. 
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(Note: In this case, the Judges of the Full 
Bench differ in their views on =ues- 
tion No. 3 out of the three <rues- 
tions referred to it. They coacur 
on questions Nos. 1 and 2. The ma- 
jority view on the third questicr re- 
ferred js taken by Tare C. J. and 
Malik J. and the minority view by 
Raina J. The judgments in the case 
are, however, printed in the orcer in 
which they are given in the cectified 
copy,——Ed.) 


a a aa 
*#(Reference made to Full: Bench by P. K. 
Tare and R. J. Bhave JJ. on 6-4- B72.) 


LS/LS/E260/75/DHZ ` 


A. K. Mukherjee v. Eegistrar, High Court (FB) - 


M. P. 25 


(A) Constitution of India, - Aris. 14, 16 
—- Maintenance of separate List of Civil 
Judges Class I — Whether creation of new 
cadre — Whether Arts. 14 and 16 violated, 


Maintenance of .a separate list of Civil 
Judges, Class I, counting their seniority from 
e date they are appointed as Civil Judges, 
Class I, does not amount to creation of a 
new cadre. In considering the names of 
Civil Judges, Class I, in the order in which 
they are shown in the said list for promo- 
tion as Additional District Judges Articles 14 


‘and 16 of the Constituticr are not violated. 


AIR 1978 SC 1271. (Reversing 1972 Lab IC 
95 (Madh Pra)), Foll. . (Para 4) 


(B) Constitution of India, Art. 811 (2) 
— Reduction in rank — Withdrawal of 
powers of Civil Judge Class I and asking 
him to exercise powers of -Civil Judge 
Class If — No reduction in rank. 


i (Per Majority, Raina J., Contra):— Ia 
the State of Madhya Pradesh there is ouly 
one cadre of Civil Judges, governed by one 
set of service conditions, without any com- 
partments or grades. The Madhya Pradesh 
Civil Courts Act, no doubt has created two 
types of Courts, the Court of Civil Judge, 
Class I, exercising a little wider pecuniary 
jurisdiction than that of the Court of 
Civil Judge, Class II, but classification of 
Courts would neither constitute a cadre with- 
in a cadre, nor would the cadre-strength be 
determined by the number of such Courts 
created. The High Court cannot, by adopt- 
ing a resolution that the selection of a Civi 
Judge for exercising the power of a Class I 
Court would be deemed as promotion and 
that the further promotion of an Additional 
District Judge would be made frem out of 
those Civil Judges exercising Class I powers 


‘fn order of their seniority in that list, create 


a new cadre, or cadre within cadre, of a 
superior type. The | Government has, by 
placing all Civil Judges under the same pay- 
scale, refused to recognize the two cate- 
gories as separate entities for the purposes ` 
of rank. The Civil Judges form but one 
unit whether they function .as Class U 
Courts or as Class I Courts. There is 
neither promotion ner reduction in rank upon 
conferral of powers or withdrawal of powers. 
The-mere fact that a list of Civil Judges 
Class I is prepared would not give the per- 
son included in the list an indefeasable 
right to promotion as an Additional District 
Judge. Hence the withdrawal of powers of 
a Civil Judge, Class I, from a Civil Judge 
and asking him to exercise powers of Civil 
Judge, Class II does not amount to “reduc- 
tion in rank”. Where the chances of pro- 
motion recede, the same can never ‘be 
equated with reduction in rank or where 
there is. loss of seniority, the same can also 
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‘not be considered to be reduction in rank. 
AIR 1978 SC 1271, Foll. j 
(Paras 26, 30, 84, 35) 
Cases’ Referred: Chronological Paras 
ATR 1978 SC 1271 = 1978 MPLJ 680 = 
1978 Lab IC 849 4, 12, 42 
(1971) 2 Serv LR 458 = ILR (1971) I! 
Delhi 754 : 18, 14, 3] 
1372 Lab IC 95 = 1971 MPL] 978 3, 4, 


11, 17, 22, 28, 42 


ATR 196% SC 1864 = (1967) 8 SCR 627 
15, 32 


AIR 1966 SC 1197 = (1966) 3 SCR 61 38 
ATR 1966 SC 1529 = (1966) 8 SCR 106 


AIR 1962 SC 1704 = (1968) 1 SCR pi 


AIR 1958 SC 36 = 1958 SCR 828 18, 
25, 39, 43 


K. P. Munshi with Y. K. Munshi, for 
Fetitioner; Y. S. Dharmadhikari, Advocate 
General with J. P. Bajpai, Dy. 
General, for Respondents. 


RAINA, Ju-— This is a petition under 
Articles 226 and 227 of the Constitution of 
India for quashing the reversion of the pet- 
toner from the post of Civil Judge, Class I 
to the post of Civil Judge; Class I. 

2. The petitioner was appointed as 
Civil Judge in 1962, and was confirmed in 
1964. He was initially posted as Civil 
Jadge, Class II and continued to occupy 
tat post until he was appointed as Civil 
Jadge ClassTat Umaria on 24-5-1968. On 
13-5-1969, he was transferred to Seoni as Civil 
.-Jadge Class II vide Annexure ‘B’. Accord- 
ing to the petitioner, this amounted to reduc- 
ton in rank. He, therefore, challenged the 
wder dated 18-5-1969 on the ground that 
if was in contravention of Article 811 of the 
Constitution and also on the ground that it 
Fi in violation of Articles 14 and 16 there- 


3. The Division Bench of this Court 
kefore which the petition came up for hear- 
ing referred the following questions for de- 
cision to a larger Bench in view of the deci- 
son of this Court in B. A. Nigam v. Regis- 
tar, High Court of M. P., 1971 MPL 978 
= (1972 Lab IC 95). 

(1) Whether it is correctly decided in 
E. A. Nigam v. Registrar, High Court of 
` N. P. (supra) that maintenance of a separate 
list of Civil Judges, Class I, counting their 
seniority from the date they are appointed 
as Civil Judges, Class I, amounts to creation 
af a new cadre? 

(2) Whether in considering the names 
af Civil Judges, Class I, in the order in 
which they are shown in the said list, Arti- 
cles 14 and 16 of the Constitution are, vio- 
lated? 

' (8) Whether the withdrawal of powers 
cf a Civil Judge, Class I, from a Civil 
baad - 


Advocate ` 
- Judge, Class 


A.I. R. 


Judge and asking him to exercise powers ol 
Civil Judge, Class II, amounts to ‘reduction - 
in rank? - TERE 

4, Before we proceed to deal with . 
the aforesaid, questions it would be pertinent - 
to take note of the fact that the decision of 
this Court in B. A. Nigam v., Registrar, 
High Court of M. P, 1971 MPLJ 973 = 
(1972 Lab IC 95), has been set aside by 
the Supreme Court in Registrar of High 
Court of M. P. v. B. A. Nigam, 1978 MPL} 
680 = (AIR 1978 SC 1971). Learned 
counsel for both the sides frankly conceded 
that in view of the decision of the Supreme 
Court the first two questions have to be 
answered in the negative. We, therefore, 
do not consider it necessary to deal with 
this matter any further and answer the first 
two questions in the negative. . 

5.. The controversy before us was 
confined to the third iton. The point 
for consideration in connection with this 
question is whether the posting of a Civil 
I as Civil Judge, Class II 
amounts to reduction in rank. This question 
assumes importance particularly in the con- 
text of Articles 811 of the Constitution of 
India. The word ‘rank’ has not been: defin- 
ed in the Constitution. Its ordinary dic- 
tionary meaning is “an official grade or posi- 
tion”. It also means “a relative position 
usually in a scale classifying persons or 
things.” (Websters New World Dictionary, 
Second College Edition page 1176). Ac- 
cording to ‘Blacks Law Dictionary’ Fourth 
Edition, page 1426 it signifies “grade of 
official standing”. 

In 75 C. J. S. at page 458 ‘Rank’ is 


‘defined as meaning “grade of official stand- 


ing”. Bearing in mind the aforesaid mean- 
ing of the word “rank” we may examine the 


. question referred to us. For a proper exa- 


mination of this question it is necessary to 
take note of the following facts. There is 
one single cadre of Civil Judges borne on a 
uniform scale of pay. There are no se- 
parate cadres of Civil Judges Class I and 
Civil Judges Class It with different scales 
of pay. 

6. Section 8 of the Madhya Pradesh 
Civil Courts Act, 1958 (hereinafter referred 
to as ‘the Act} however, lays down that 
there shall be the following classes of Civil 
Courts, namely:— 

(1) the Court of the District Judge; 


(2). the Court of the Additional District 


Judge; | | 

(3) the Court of the Civil Judge 
(Class I); and 

(4) the Court of the Civil Judge 
(Class IT). co 


Section 6 of the Act provides that the 
Court of Civil Judge (Class I) shall have 
jurisdiction to hear and determine any suit 
or original proceeding of a value not exceed- 
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ing Rs. 5,000/- -while the Court of Civil 

Judge (Class-I) shall have jurisdictien to 

hear determine any suit or original pro- 

' ceeding “of a value not exceeding Rupees 
_ 10,000/-. . 

T. A Civil Judge is originall~ ap- 
pointed as Civil Judge, Class IT and it is 
only after he has gained sufficient expexience 
- of judicial work that he is posted ags Civil 
Judge, -Class I. Usually a Civil Judge, 
Class If of 5 or 7 years standing is posted 
as Civil Judge, Class I. 


8. © - Under Section 5 of the Act, the 
State Government is empowered to establish 
as many Courts of Civil Judges, Class E or 
Civil Judges, Class II for each Civil D:strict 
as it may think fit. Thus there is ony a 
limited number of Courts of Civil Judges, 
Class I as established by the State Gcvern- 
ment under the said section and the num- 
ber of posts of Civil Judges, Class I avail- 
able is equivalent to the number of Courts 
established by the Government. Under Sec- 
tion 8 of the Act, a Civil Judge may t= ap- 
pointed as Additional Judge to the Cowrt of 
Civil Judge, Class I and thus addi-ional 
posts of Civil Judges, Class I can be :reat- 
ed under the said section. In any cas the 
number of posts available for appointment 
as Civil Judge, Class I or Additional -Civil 
Judge, Class I is limited. There being a 
single cadre of Civil Judges, usuall- the 
senior ones amongst them are posted as 
Civil Judges, Class I. It appears tha- ori- 
gnally, though some seniority was consi- 

ered essential for posting as Civil Judge, 
Class J, the appointment to such posf was 
not strictly in accordance with the senbrity. 
Often such postings were made on the basis 
of practical convenience. For example, in a 
small place a Civil Judge, Class IT may be 
appointed as Civil Judge, Class I to deal 
with suits upto the value of Rs. 10,800/- 
even though many Civil Judges senior tc him 
may not be appointed to work as Civil 
Judges, Class I elsewhere. This did not, 
however, affect the chances of promotien of 
other Civil Judges who were senior, the 
appointment being treated as purely foctuit- 
ous, 


9. On or about the 8rd May, 1968 
a new principle was introduced by the High 
Court for promotion of Civil Judges t= the 
post of Additional District and Sesions 
Judges. That principle was that for -such 
promotion the seniority was to be cocnted 
from the date when he first exercised the 
powers of Civil Judge, Class I. Fally 
this was formally accepted and adopted on 
October 1, 1969 by the following reolu- 
tion passed in a meeting of the Court: 


“Resolved that selection of a Civil Jrdge, 


Class II, as a Civil Judge, Class I, shaf be. 


deemed .as promotion and that being so, only 
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the cases of Civil Judges, Class I, shall be con-. 
sidered for promotion as Additional District ` 
Seesions Judges in order of their seni- 
ority. 


10. In our view, the effect of the 
aforesaid resolution was to sub-divide the 
cadre of Civil Judges into two parts—one 


` consisting of posts of Civil Judge, Class . H, 


and the other of posts of Civil Judges, 
Class I—even though the posts in both the 
parts carried the same scale of pay. In 
pursuance of the aforesaid resolution, there 
was a regular screening and selection of 
Civil Judges, Class IÍ, for promotion as 
Civil Judges, Class I, and the date of ‘ap- 
pointment as Civil Judge, Class I, was treat- 
ed as the material date for determining the 
inter se seniority of Civil Judges holding the 
posts of Civil Judges, Class I.. The promo- 
tion to the post of Additional District Judge 


_was exclusively from the posts of Civil 


Judges, Class I. No Civil Judge, Class I, 
could be directly promoted as Additional 
District and Sessions Judge. 


Li, Bearing in mind the dictionary 
meaning of the word “rank” as well as the 
legal connotation of this word, it. would ap- 
pear to us that the post of a Civil Judge, 
Class I, must be treated as one of superior 
grade or rank than that of Civil Judge, 
Class II, particularly after the adaption of 
the aforesaid resolution by the Hizh Court. 
This conclusion is fully supported by the 
stand taken by the High Court in B. A. 
Nigam’s case, (1972 Lab IC 95 Madh Pra). 
We may here refer to the following state- 
ments made in the return filed by the Re- 
gistrar, High Court of Madhya Pradesh in 
Miscellaneous Petition No. 587 of 1969 vide 


Annexure E: 


In paragraph 8 of the return it was. stated 
as under— 


“Before a Civil Judge, Class II, is ap 
ointed as Civil Judge, Class I, having 
igher pecuniary jurisdiction and carrying 

greater powers, his suitability, which ıs a 


matter of selection and screening, is consi- 
dered.” i 


In paragraph 11 of the said return it was 
stated as under: 

“If a Civil Judge, Class I, is to be 
sent as Civil Judge, Class II, it would be 
derating his superior position, status and 
jurisdiction from a higher class te a lower 
class, hence it would further come in his 
way of being considered amongst Civil 
Judges, Class Ifor promotion to the cadre 
of Additional District and Sessions Judge.” 
Further, in paragraph 12 it was stated as 
under: . 

“As submitted earlier, the distinction in 
the categories of Civil Judges, Class I, and 
I is real and substantial for a Civil Judge, 
Class II, who ‘is found unsuitable to he 
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taken in the Class of Civil Judge, Class I, 
cannot be considered suitable for his promo- 
tion as Additional District and Sessions 
Judge.” 


It would be clear from the aforesaid asser- 
tions made by the Registrar on behalf of the 
High Court in that case that the posts of 
Civil Judges, Class i, are to be treated as 
of higher rank and grade, and as such re- 
version to the post of Civil Judge, Class 1, 
amounts to reduction in rank. 


12. An argument has been advanced 
on behalf of the State that posting of a 
Civil Judge as Civil Judge, Class I, merely 
implies that he is invested with higher 
powers and it cannot be construed as promo- 
tion to a post of higher rank. There might 
have been some force in this contention, 
if separate Courts of Civil Judges Class I, 
had not been established by the Government, 
and Civil Judges, Class I, could be invest- 
ed with powers to deal with suits upto 
Rs. 10,000/- just as they can be invested 
with the powers of Small Cause Courts 
under Section 9 of the Act. Moreover, the 
resolution of the High Court has made ail 
the difference. It clearly says that the selec- 
tion of a Civil Judge, Class H, as Civil 
Judge, Class I, shall be deemed as promo- 
tion, and promotion means being raised to a 
higher position or rank. It is significant 
that their Lordships alsc used the word ‘pro- 
motion in the context of appointment of 
Civil Judges, Class H, as Civil Judges, 
Class I, twice in paragraph 8 of the judg- 
ment in Registrar of High Court of M. P. 
v. B. A. Nigam, (AIR 1378 SC 1271) (supra). 
Thus, keeping in view the scheme of the Act 
and the principle adopted by the High Court 
by the aforesaid resolution, it is quite clear 
to us that there is a regular selection of 
Civil Judges holding the posts of Civil 
Judge, Class II, for promotion and posting 


as Civil Judge, Class I, the post of Civil © 


Judge, Class I, being treated as a post ol 
superior rank. It, therefore, follows that if 
a Civil Judge holding the post of a Civil 
Judge Class I, is reverted and posted as Civil 
Judge, Class II, it clearly amounts to his 
reduction in rank. 


18. It has’ been urged that the 
expression “reduction in rank” in clause (2 
of Article S11 of the Constitution should ~ 


be construed in a technical sense in which it 
is used in the Madhya Pradesh Civil Ser- 
vices (Classification, Control and Appeal) 
Rules, 1965. Reliance in this connection 
has been placed on the decision of the Delhi 
High Court in S. K. Shrivastava v. Union 
of India, (1971) 2 Serv LR 458. But, even 
if it is so construed, it would not make any 
difference in this case. Rule 6 of the said 
Rules classifies the Civil Services of the State 
into Class I, Class II, Class II and Class 
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IV; but this classification is not exhaustive. 
Moreover from sub-rule (2) of the said Rule 
it would appear that a service in a particular 
class may consist of more than one 
grade. Rule 9 of the said Rules speci- 
fies reduction to a lower service, grade or 
post as one of the penalties which may be 
imposed ona Government servant. The 
post of a Civil Judge, Class II, as pointed 
out above, is clearly a post of a lower grade 
than the post of a Civil Judge, Class I, 
even though both the posts are borne on 
the same scale of pay. 


14. The learned Advocate General 
relied strongly on the observations of the 
Delhi High’ Court in paragraph 17 of the 
judgment in S. K. Shrivastava v. Union of 
India, (1971) 2 Sev LR 458 (supra) 
in support of his contention that the 
scale of pay of a post is the sole criterion 
to determine the rank of the post. The 
scale of pay is no doubt an important cri- 
terion; but there are other factors which are 
equally important. 


15, In our view, it would be errone- 
ous to assume that there is no reduction in 
rank so long as there is no loss of emolu- 
ments. In K. Gopaul v. The Union of 
India, AIR 1967 SC 1864, their Lordships, 
while considering the question whether any 
reduction in rank was involved took into ac- 
count various factors, apart from the scale 
of pay itself. There can be posts of vari- 
ous grades in the same scale of pay. In 
such a case reversion of a person from the 
post of a higher grade to a lower grade 
would amount to reduction in rank even 
though no loss of emoluments is involved 
thereby. For purposes of illustration it may 
be pointed out that it is open to the Gov- 
ernment to create in the State Education 
Service a single cadre on a uniform scale of 
pay which may cover the posts of teacher’ 
as well as Headmasters. Reversion from the 
post of Headmaster to the post of teacher 
may not in such a case involve loss ‘of emo- 
luments but it would certainly amount to 
reduction in rank. 


16. We, therefore, hold that the 
withdrawal of powers of Civil Judge, Class I, 
from a Civil Judge and asking him to exer-— 
cise the powers of a Civil Judge, Class II, 
amounts to reduction in rank, because he 
cannot be considered for promotion as Addi- 
tional District and Sessions ‘Judge unless 
and until he is again promoted as Civil 
Judge, Class I, and even then his chances 
of promotion will be based on his seniority 
as Civil Judge, Class I, as counted from the 
date of his second promotion, 


17. We, therefore, answer the ques- 
tions referred to us as under:— 
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- Question. 

(1) Whether it is correctly decided in 
B. A. Nigam v. Registrar, High Court 
of M. P., 1971 MPL] 973 = (972 
Lab IC 95), that maintenance © a 
separate list of Civil Judges, Class I, 
counting their seniority from the date 
they are appointed as Civil Judges, 
Class I, amounts to creation of a 
new cadre? 

(2) Whether in considering the names ol 
Civil Judge, Class I, in the order in 
which they are shown in the said list, 
Articles 14 and 16 of the Constitction 
are violated? 

(8) Whether the withdrawal of powe:s of 
a Civil Judge, Class I, from a Divil 
Judge and asking him to exercise the 
powers of Civil Judge, Class H, 
amounts to ‘reduction in rank’? 


18. Before we conclude, we would 
like to observe that it is settled law that 
Article 311 of the Constitution is not attract- 
ed in every case of reduction in rank. As 
pointed out by their Lordships of the 
Supreme Court in Parshotam Lal Dhingra 
v. Union of India, AIR 1958 SC 36, Arti- 
cle 811 is attracted only where such reduc- 
tion amounts to punishment. 


19. Shri K. P. Munshi, learned 
counsel for the petitioner, cited a mumber 
of decisions of the Supreme Court on. the 
point to show that the reversion of the peti- 
tioner in this case amounted to reducticn in 
rank by way of punishment. But we dc not 
consider it necessary to go into the question 
whether the reduction in rank in this case 
was by way of penalty or not, as it has not 
been referred to us. That would be : se- 
parate question to be determined by the 
Division Bench on the basis of the materia 
on record. 


20. 
ingly. 

MALIK, J:— 21. I had the acvan- 
tage of reading the draft order prepared by 
Brother Raina, J. I. regret, I am unabe to 
agree with him that withdrawal of pavers 
‘of Civil Judge, Class I, from a Civil Jadge 
and asking him to exercise the powers o' 
Civil Judge, Class II, would amount to 
“reduction in rank’. In the view I aave 
-taken, the answer to the question shoull be 
in the negative, that is, withdrawal of 
powers would not amount to “reductior in 
rank.” 


22. Brother Raina, J. has lucidly 
stated the facts leading to the makirs of 
this reference to a larger Bench. The Divi- 
sion Bench hearing the matter was oz the 
opinion that decision in Nigam’s case F. A. 
Nigam v. Registrar of the High Cout of 
Madhya Pradesh, Jabalpur, 1971 MPL] 978 
= (1972 Lab IC 95), required a reconsidera- 
tion on the following points: Be 


We answer the reference ac: ord- 
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[Prs. 17-24] M.P. 29- 
Answer i ' 


No. 


Yes. 


(i) Whether it is correctly decided in 
B. A. Nigam v. Registrar, High Court of 
M. P. (supra) that maintenance of a separate 
list of Civil Judges, Class I, counting their 
seniority from the date they are appoints“ 
as Civil Judges, Class JI, amounts to crea- 
tion of a new cadre? 


(ii) Whether in considering the names 
of Civil Judges, Class I, in the order in 
which they are shown in the said list, Arti- 
ee and 16 of the Constitution are vio- 
ated! : 


(iii) Whether the withdrawal cf powers 
of a Civil Judge, Class I, from a Civil 
Judge and asking him to exercise powers 
of Civil Judge, Class II, amounts to “reduc- 
tion in rank’? 


28. Nigam’s case, (1972 Lab IC 95 | 
(Madh Pra), went up in appeal to the 
Supreme Court and the order of this Court 
mas set ae The said judgment of the 
upreme Court is reported in Registr 2. 
High Court vy. B.A 
Nigam, 1973 MPL] 680 = (AIR 1978 SC 


1271). The judgment of the Supreme Court 
came to be delivered after the order of 
reference was made. The task is now 


easy, since I find, all the three questions 
raised by the Division Bench have been ex- 
pressly or by implication answered in that 
judgment. Brother Raina, J: has, however, 
answered the first two questions in the ne- 
gative in view of the Supreme Court’s pro- 
nouncemenuts in Nigam’s case. The ans- 
‘ers’ are that maintenance ofa seperate list 
of Civil Judges, Class I, by the High Court, 
does not amount to creation of a new cadre, 
and that consideration of the Civil Judges, 
Class I, in the order in which they have 
been shown in that list, for promction as 
Additional District Judges, does not violate 
Articles 14 and 16 of the Corstitution, 


_ _ ah Raina, J., does net read into the 
judgment the answer to the third question. 


of Madhya Pradesh v. B. A. ` 
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He says that the point is neither expressly 
mor by implication decided. For reasons 
given in his order, he is of the opinion that 
withdrawal of powers of Civil Judge, 
. Class I, from a Civil Judge and to post him 
s'a Civil Judge, Class II, would amount 
to “reduction in rank”. And this is where 
I disagree and I propose to give my own 
reasons. 

- 25, “Reduction in rank” has a 
technical meaning envisaged as a punish- 
ment. The expression is derived, very pro- 
bably, from the Civil Services (Classification, 
Control and Appeal) Rules, 1930, and sigui- 
fies “reduction to a lower post, or to a 
ower time-scale or to a lower stage in the 
same time-scale.” That was the meaning 
cttributed to the expression in Dhingra’s case 
P. L. Dhingra v. Union of India, ATR 1958 
SC 36. To the same effect is Fundamental 
Rule 15 which says that “the lien of a per- 
son cannot be transferred to a lower post or 
to a lower time-scale without his consent 
except for misbehaviour, that. is, by way v- 
punishment, 


26. The admitted position in: our 
State is that there is only one cadre of Civil 


Judges, governed by one set of service condi- — 


tons, -without any compartments or grades. 
The Madhya Pradesh Civil Courts Act, no 


doubt, has created two types of Courts, the . 


Court of Civil Judge, Class I, exercising a 
_ilittle wider pecuniary jurisdiction than that of 
the Court’ of Civil Judge, Class II. But clas- 
sification of Courts would neither consti- 
Gute a cadre within a cadre, nor would the 
cadre-strength be determined by the number 


„lof such Courts created. Creation of cadre, - 


that is, determining the unit of service and 
ïs strength, is a function which the State 
Government performs under Entry 41 of 
List If read with Article 162 of the Consti- 
tution. That is essentially an executive 
“jfunction. The High Court cannot, by adopt- 
ing a resolution that the selection of a Civil 
fudge for exercising the power of a Class I 
Court would be deemed as promotion and 
that the further promotion of an Additional 
District Judge would be made from out of 
those Civil Judges exercising Class. I powers. 
in order of their seniority in that list, create 
= new cadre, or cadre within cadre, of a 
superior type. It, would again be wrong to 
~lsuggest that the strength of the new cadre 
cf Civil Judges, Class I would be the same 
es the number of Class I Courts created by 
the State Government under the Madhya 
Pradesh Civil Courts Act. The fallacy of 
the suggestion can be explained thus. The 
State Government creates 45 Courts co 
Civil Judges. But the cadre strength of 
_ Civil Judges is say, just 30. The work has 
to be managed by thirty Judges, some 


Courts functioning whole-time and some as ` 


Circuit Courts. The cadre strength and the 
number of Courts could thus be different. 


. Status. 


. H with 


A.L. R. 


27. The State Government have not 
agreed to create a separate cadre of Civil 
Judges Clars I and to sanction a higher pay- 
scale to them. They have appointed Civil 
Judges under a uniform time-scale and have 
determined their strength, leaving the choice 
to the High Court as to which of them 
should preside over the Courts of Civil 
Judge Class If and which of them over the 
Courts of Civil Judge Class I. The unit of 
service, despite some _ exercising higher 
powers and some lower powers, remains but 
one integrated whole, insofar as their ser- 
vice conditions are concerned. Just because 
some Civil Judges are required to man 
Courts of higher jurisdiction and some of 
lower jurisdiction, those who man the higher 
Courts do not acquire any superior rank or 
Unless the service conditions recog- 
nized the exercise of higher powers, confer- 
ring on them higher rank, all those would 
but constitute one unit. 


28. Our Civil Judges work as magis- 
trates also and if classification were to be- 
made on the basis of powers conferred upon 
them, they” could be put in a number of 
categories, such as Civil Judge Class H- 
Magistrate 2nd Class, Civil Judge Class H- 
Magistrate Ist Class, Civil Judge 1st -Class- 
Magistrate Ist Class, Civil Judge Ist Class- 
Chief Judicial Magistrate, Civil Judge Class 
small cause powers, . aside Civil 
Fudges who work as Railway Magistrates, 
Municipal Magistrates, Traffic Magistrates 
and Special Magistrates and so on. It would 
be a dangerous proposition to split up the 
unit of service on the basis of powers con- 
ferred on each individual Judge. Neither 
would conferral of powers upon a Civil 
Judge give him higher rank in the sense of 
promotion to higher grade or post, nor 
would withdrawal of powers be a reduction 
in rank in the sense that expression has to 
be understood. 


29. The question to ask is this. 
Does a Civil Judge, when he functions as 
Presiding Officer of the Court of Civil 
Judge, Class I, officiate on a higher post? 
The word ‘officiate’ has a technical meaning ~ 
of its own. While officiating on a higher 
post, the person is supposed to retain a lien 
on. his substantive post. He is supposed to. 
officiate to a higher post where the incum- 
bent of that post has proceeded on leave or 
deputation and holds a lien, or where the 
post is lying vacant. Could we, by any 
stretch of imagination, say that the Civil 
Judge retained his lien on his substantive 
post of Civil Judge Class II, when he was 
posted to function as Civil Judge, Class 1? 
We could not possibly say so unless the 
strength of that higher unit was determined 
by an express executive order and unless 
that unit was recruited directly or by promo- 


` tion. 


1976 ` 'A. K. Mukherjee .v. Registrar, 
80. It logically follows that a Zivil 


Judge, while presiding over the Court 0: 
Civil Judge, Class I,:is not officiating on a 
higher post and his work cannot be deemed 
to involve the assumption of duties or res- 
ponsibilities of any greater importance. The 
Government has, by placing all Civil Judges 
under the same pay-scale, refused to recog- 
nize the two categories as separate en-ities 
for the purposes of rank. The Government 
has recognized the first higher rank to that 
of a Civil Judge, to be that of an Addi- 
tional District Judge. When powers are 
conferred on a Civil Judge to preside over a 
Class I Court, it is not in fact a prometion 
and transfer, either substantively or on off- 
ciating basis, on a post in ‘a superior cidre. 
There is no cadre, no ‘confirmation, no lien, 
no Officiation, no permanency, as we urder- 
stand by Service Rules, when Civil Judge 
is posted as Civil Judge, ‘Class I. “The 
Civil Judges form but one unit whether 
they function as Class II Courts or as Class 
I Courts. There is neither: promotion nor 
reduction in rank -upon conferral of powers 
or withdrawal of powers. 


3l. I may usefully reproduce aere 
the placitum in S. K. Srivastava v. Union 
of India; (1971) 2 Serv LR 458 (Delhi), ex- 
plaining the meaning of the word ‘rank’ as 
understood by service rules and the Coasti- 
tution of India, Article $11 (2): 

“The word “rank” as used in Art. 311 
(2) of the Constitution has not been dəfin- 
ed. But it is well-established that the words 
“dismissal, removal and reduction in reok” 
have a technical significance due to the 
special meanings attached to them _his-ori- 
cally from the very beginning. The m=an- 
ing so attached to the word “rank” is =hat 
it is a class or a grade of service. The 
classes or the grades relevant for this >ur- 
pose are those which are arranged in an 
ascending or a descending order, that 5 to 
say they must be one above the othe or 
one below the other. 

_ The word “rank” has, therefore, a stict- 
ly service law significance. One rant is 
distinguished from another orly by the clissi- 
fication of services or of posts within waich 
they respectively fall. 

The concept of “rank” being sclely 

significant for the purposes of administracion 
' AT E and the law relating to it, the 
` Government has always applied the crite-ion 

of pay to distinguish one class or grade of 
service or post Bon another, In fixing the 
pay of a particular post or the scale of Jay 
of a particular service, the Government con- 
siders the status and responsibility attacaed 
to a particular post or class of service. | 

The pay itself is determined by the 
Government after taking into account the 
nature of the duties involved: in the post. As 
the Government would have already taxen 
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into account the nature of duties, responsi- 
bilities and the. status of different posts be- 
fore classifying them and would have indi- 
cated the classification by the fixation of 
different salaries, or pay scales, the Courts 
should be well advised in regarding the 
pay or the scale of pay of a post as the 
principal criterion to determine the rank of 
the post. Further, the Courts are not in 
the same position as the Government is in 
determining the nature of duties, responsibi- 
lities and status of a particular pos: and in 
comparing those with the nature cf duties, 
responsibilities and status of another post. It 
would not be advisable, therefore, for the 
Courts to ignore the classification made by 
the Government as indicated by the emolu- 
ments fixed by the Government and try 
to determine afresh the rank of a particular 
post by having regard to consideration other 
than the pay specially because these con- 
siderations, have already been taken into 
account by the Government in fixing the 
pay or the pay-scale of a particular post.” 


The emphasis towards the end is that 
the Courts should not ignore the classifica- 
tion made by the Government which is in- 
dicated by the pay-scale, a particular grade 
carried, and try to determine afresh the 
rank of a particular post by having regard 
to the nature of duties performed and such 
other considerations. 


32. Brother Raina, J. relying on the 
authority of K. Gopaul v. The Union of 
India, AIR 1967 SC 1864, observed that the 
pay-scale was not the only factor to be 
taken into account in deciding whether a 
person hād suffered reduction in rank. - 
There could: be posts of various grades in 
the same scale of pay. For instarce, -he 
says, the Head-Master and the other teachers 
could be borne on the same pay-scale but 
reversion of the Head-Master to the post of 
a teacher would be reduction in rank. ` 


In my reading of the K. Gopal’s autho- 
rity, I find the ratio to be something dif- 
ferent. K. Gopal was Inspector General of 
Registration. He was transferred to the post 
of “Accommodation Controller’, a post 
carrying the same scale of pay, both posts 
included in I. A. S. Cadre. K. Gopal’s con- 
tention was that his transfer to tke latter 
post was reduction in rank firstly because : 
the latter post was not the post of the 
Head of the Department and secondly be-- 
cause the post of Inspector General was 
superior in rank to that of Deputy Secretary 
and that of Controller was not. Their 
Lordships cbserved: 


“That the plea taken by K. Gopal was 
without force. -The fact that the latter post 
was not designated as that of a head of de- 
partment was of no consequence as rank 
in Government service did not dep2ad upon 
the mere circumstances that the Government. 
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servant in the discharge of his duties ‘ is 
given certain powers. In Government ser- 
vice, there may be senior posts, the holders 
of which are not declared Heads of the 
Department, while persons holding junior 
posts may be declared as such, Further, the 
post of I. G. could be filled up by transfer 
of a Deputy Collector or an Assistant Secre- 
tary and that showed that the post of I. G. 
is equated with them. The Accommodation 
Controller's post was not lower than that of 
; Deputy Collector or an Assistant Secre- 
ary. 

The ratio seems to be that the rank 
does not depend upon the responsibilities an 
incumbent of a unit discharges, or whether 
he is the Head of the Department. So 
long the scale of pay is the same, he can 


be transferred to any post borne on the. 


strength of that unit. The authority does 
not seem to support the view Raina, J. has 
taken. 


33. I might as well cite the au- 
thority of the Supreme Court in Amal 
Kumar Roy’s case, High Court, Calcutta v. 
Amal Kumar Roy, AIR 1962 SC 1704. The 
facts were these. The respondent was a 
Munsif in the West Bengal Civil Service 
(Judicial). When the cases of several Mun- 
sits came up for consideration before the 
High Court for inclusion of names in the 
panel of officers to officiate as Subordinate 
Judges, the respondents name was exclud- 
ed. He was told by the Registrar of the 
Court, on a representation made by him, 
that the Court had decided to consider the 
case after a year. As a result of such ex- 
clusion, the respondent, who was then the 
seniormost in the list of Munsifs, lost eight 
places. in the cadre cf Subordinate Judges 
before he was actually appointed to act as 
an Additional Subordinate Judge. He filed a 
suit praying that a declaration might be 
made that he. occupied the same position in 
respect of seniority in the cadre of Subor- 
dinate Judges as he would have done ił 
no supersession had taken place. His case, 
in substance, was thet as a result of the 
High Court’s order he was reduced by 
eight places in the list of Subordinate 
Judges, and that in law amounted to reduc- 
tion in rank within the meaning of Art. $311 
(2) of the Constitution. 

- Their Lordships of the Supreme Court held: 

“In our opinion, there is no substance 
in this contention because losing places in 
the same cadre, namely, of Subordinate 
Judges, does not amount to reduction in 
rank, within the meaning of Art. 311 (2). 
The plaintiff songht to argue that ‘rank’, in 
accordance with dicticnary meaning, signi- 
fies ‘relative position or status or place’, ac- 
cording to Oxford English Dictionary. ‘The 
word ‘rank’ can be and has been used in 
diferent senses in different contexts. The 
expression ‘rank’ in Art. 811 (2) has reter- 
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ence tọ a person’s classification and not his 
particular place in the same cadre in the 
hierarchy of the service to which he be- 
longs. Hence, in the context of the Judicial 
Service of West Bengal, ‘reduction in rank 
would imply that a person who is already 
holding the post of a Subordinate Judge has 
been reduced to the position of a Munsif, 
the rank of a Subordinate Judge being 
higher than that of a Munsif. But Subor- 
dinate Judges in the same cadre hold the 
same rank, though they have to be listed in 
order of seniority in the Civil List. There- 
fore, losing some places in the seniority list 
is not tantamount to reduction in rank. 
Hence, it must be held that the provisions 
of Art. 811 (2) of the Constitution are not 
attracted in this case.” 

The expression ‘rank’ has reference to per- 
son’s classification in the hierarchy of service 
to which he belongs, and not to higher or 
lower responsibilities the incumbents of the 
same cadre discharge. 


Amal. Kumar Roys decision has been 
quoted with approval in subsequent decisions 
of the Supreme Court in The Divisional 
Personnel Officer, Southern Railway, Mysore 
v. S. Raghavendrachar, AIR 1966 SC 1529 
and Shitla Sahai Srivastava v. General Mana- 
ger, North Eastern Railway. Gorakhpur, 
AIR 1966 SC 1197. 


34, To revert to the decision of the 
Supreme Court in Nigam’s case, it is implicit 
in their Lordships’ Judgment that there was 
no provision in the Service Rules for clas- 
sifying Civil Judges as Class I.and Class II 
and the power to make such classification 
vested with the Government and not with the 
High Court. Their Lordships, therefore, ccn- 
strued the resolution of the High Court in 
in the following words: 

“While it is true that the Service Rules 
do not provide for Civil Judges being class- 


ed as Class I Civil Judges and Class l! 
Civil Judges, we cannot ignore the 
fact that the jurisdiction of the 


Class II Civil Judges is only upto Rs. 5,000 
and that of Class I vil Judges upto Kis. 
10,000/-. The resoultion of the High Court 
of May, 1968 should not be interpreted 
literally. If it is done inits proper back- 
ground, it would be appreciated that what 
was done was not to create a new class of 
Civil Judges called .Class I Civil Judges but 
to have a list of persons who were qualified 
to be posted as Class I Civil Judges and to 
provide that fitness for being posted as 
Class I Civil Judges and acting as such tor 
some time should be considered as a quali- 
fication for promotion as Additional District 
and Sessions Judges.” 

Their Lordships have pointedly said that the 
resolution of the High Court could not be 
interpreted literally, clarifying further that 
the High Court had not created a new class 
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own account book. The court below rigatly 
rejected the defenfant’s case in this behal=. 

3. The second point that arises for 
determination is whether the partial discherge 
pleaded by the defendant is true, Accorcing 
to the defendant, he paid a sum of Rs. 1324 
towards the suit bond on 1-2-1968 and: at 
that time a further sum of Rs. 798 was zur- 
reptitiously collected by the plaintiff from the 
defendant on account of advance interest for 
a future period. The admitted, endorsement 
on the bond shows that one Savarirajan paid 
asum of Rs. 1824 to the plaintiff on 1-2-1268 
and made an endorsement to that effect on 
the bond and that one Swaminathan w-ote 
out this endorsement. Neither, Sowrirejan 
nor Swaminathan has been put into the wit- 
ness box to speak to the story that a pie more 
than Rs. 1824 was paid by the defendan- to 
the plaintiff on that date, The defendent’s 
own account Ex. B.3 shows that only a sum 
of Rs. 1824 was paid towards the bond. on 
1-2-1968. When asked to explain why the 
alleged additional payment of Rs. 798 was 
neither endorsed on the bord nor entered 
in the defendant’s own account book, the 
learned counsel for the appellant submi-ted 
that though it has not been entered in the ac- 
count book on 1-2-1968, it has been entered 
on 4-7-1969, that is to say, one year and <ive 
months later, I find that the entry dzted 
4-7-1969 shows that a sum of Rs. 798 was 
paid, not to the plaintiff but to one A. M. S. 
Arunachala. Arunachala has not been 2xa- 
mined. Further, there is no receipt to veach 
the alleged payment, The entry Ex, B-3 
does not show that it relates to. the suit dccu- 
‘ment, and even if it did, the belatednes: of 
the entry remains unexplained. The  eatry 
being unilateral has been rightly rejected. by 
the court below. 


4. It is next contended that the deen- 
dant has paid a sum of Rs. 1000 towards the 
bond on 26-2-1969. One wonders why łhis 
payment has not been endorsed on Ex. A. 1 in 
the manner in which the payment of Rs, 1324 
was endorsed, No receipt was also obtahed 
from the plaintiff in respect of this paym=nt. 
The uncorroborated and _ unilateral eatry 
made by the defendant in his own acccunt 
book has no evidentiary value, and it has teen 
rightly discredited by the Court below. “his 
point is answered against the appellant. 


5. Learned counsel for the appelant 
raises for the first time before me a plee of 
Jaw which was not raised either in the plead- 
ing or in the court below. According to the 
earned counsel, the hypothecation bond ex- 
ecuted before the notaire was executeble 
straightway under the French law without 
any suit being filed and any decree being ob- 
tained thereon, and the Court below therezore 
had no jurisdiction to entertain the suit on ‘the 
mortgage. The suit was filed on 9-7-1370 
after the introduction of.the Indian Civil Fro- 
cedure Code on 5-9-1968. The mortgage 
bond was executed on 29-9-1965, when the 
French Code Civil and the Code De Proce- 
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dure Civile were in full force. The law by 
which the Indian Civil Procedure Code and 
certain other Indian enactments were extend- 
ed to Pondicherry is the Pondicherry (Exten- 
sion of Laws) Act 1968. Section 4 (1) of that 
Act says that any law in force in Pondicherry 
or any area thereof corresponding tony Act 
referred to in sub-sec, (1) of Section 3 or 
any part thereof (except in so far as such 
aw continues to be applicable to Renoncants) 
shall stand repealed as from the coming into 
force of such ‘Act in Pondicherry, Clause (2) 
of Section 4 says that nothing in sub-section 
(1) shall affect (a) the previous operation of 
any law so repealed or anything duly done or 
suffered thereunder; or (b) (any right, privi- 
lege, obligation or liability acquired, accrued or 


. incurred under any law so repealed; or (c) any 


penalty, forfeiture or punishment incurred in 
respect of any offence committed against any 
law so repealed; or (d) any investigation, legal 
proceeding or remedy in respect of any such 
right, privilege, obligation, ability, penalty, 
forfeiture or punishment as aforesaid, and any 
such investigation, legal proceedings or re- 
medy may be instituted, continued 
or enforced and any such penalty, forfeiture 
or punishment may be imposed as if this Act 
had not been passed. The proviso to Sec. 4 
runs as follows— 


“Provided that anything done or any ac- 
tion taken (including any appointment or de- 
legation made, notification, instruction or 
direction issued, from, bylaw or scheme fram- 
ed, certificate obtained, permit or licence 
granted, or registration effected) under any 
such law, shall be deemed to have been done 
or taken under the corresponding provision 
of the Act extended to Pondicherry by this 
Act shall continue to be in force accordingly 
unless and until superseded by anything done 
or any action taken under the said Act.” 


6. Under the French law, a grosse 
copy of a notarial mortgage deed could be 
executed ‘as if it were a decree granted ‘by a 
court of law. There was no need under the 
French system for the mortgagee to file a 
suit pay court fee on the plaint, obtain a pre- 
liminary decree and then a final decree and 
then put that final decree in execution 
against the hypotheca. The notarial mortgage 
deed could be entrusted straightway to a 
‘huissier and executed in accordance with 
the French procedure, the details of which I 
need not go into now. The question arises 
whether after the French Procedure Code 
was repealed by the Indian Civil Procedure 
Code, a person in the situation of the plain- 
tiff, holding-a grosse copy of ‘a notarial mort- 
gage deed is disentitled under the Indian Law 
to file a plaint: on foot of the deed paying 
court fee thereon and obtain a decrez in ac- 
cordance with the Indian Civil Procedure; but 
should proceed to enforce the notarial bond 
straightway. In fact, learned counsel for 
the appellant went the length of saying that 
the Civil Court would have no jurisdiction to 
entertain the suit filed by the holder of a 
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notarial. mortgage deed on foot thereoz,.I am 
entirely unable tc agree. The question whe- 
ther the plaintiff was entitled to execi1te the 
notaria] mortgage deed without obtaining a 
decree thereon is one which does’ rot call 
for adjudication in this appeal, though it may 
not be irrelevant to refér-to a Ful] Bench de- 
cision of the Calcutta High Court in Susama 
Bala v. Bibhuti Bhushan AIR 1973 Cal 295. 
There it has been held that a grosse copy of 
a notarial mortgage deed could be executed 
even after the Indian law has come ‘into 
force without a decree being obtained, Ac- 
cording to the Full Bench of the Calcutta 
High Court, the right obtained under the 
grosse copy of the notarial mortgage deed 
is a substantial right and not a procedur 
one and it must ce preserved under the 
Indian Jaw after the merger. According to 
the learned Judges, a person in the position 
of the plaintiff could execute Ex. A.l as if it 
were a decree by filing an execution petition 
in the Indian court and praying for the sale 
of the hypotheca straightway. Upon this 
question, I do not wish to pronounce any 
opinion. The distinction between substantive 
‘rights recognised by French law and mers 
procedural rules of French law will have to 
be drawn sagaciously with régard to tae rele- 
vant circumstances of each case and the dis- 
tinction cannot be exhaustively illustrated in 
vacuo. For instance, the requirement . cf 
French -law that notice of the deposit of 
‘Cashierdes charges’ shall be served on the 
debtor and all the creditors and other per- 
sons mentioned in Article 692 of the Code de 
Procedure Civile is a matter of substance and 
ought to be complied with by the Indian 
courts acting within the frame work of the 
Indian Civil Procedure Code, -But the re- 
quirement of the French Jaw that the service 
of notice, shall be effected through huissiers 
is merely a’ procedural matter, which the 
Indian Courts can ignore. No litigant can be 
heard to say that service by process servers 
under the watchful] supervision of the Indian 
courts is less efficacious than service by 
French huissiers, There may, however, be 
intermediate cases such as the imposition of 
time limits by French law with reference to 
service of notices. It is for the Judges to 
` consider judicially whether such time limits 
affect the substance of the thing or are mere- 
ly procedural in character. The ‘substantive’ 
may shade off imperceptible degrees into the 
‘procedural’ and it is for the Court to draw 
the line between the two, remembering the 
purpose of the distinction. The right to ex- 
ecute a nctarial mortgage deed straightway 
without filing a plaint, paying’ court fes, 
obtaining decree and exposing the claimant 
to the dilatory tactics of his opponent is, I 


fancy, a valuable right and a substantive right, . 


But the question is whether the holder: of a 
copy of «-notatial mortgage deed is confined 
under the indian law to the remedy which 
he had under the French law. What Section 
4 (2) of the Pondicherry (Extension of Laws) 

Act, 1968, says is that nothing in sub-sec- 
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tion (1) shall affect any right, privilege, ob- 
ligation etc. acquired or accrued under the 
French law.that has been repealed, There 
is nothing in this section which shuts out the 

erson who has acquired such a right under 

e French law from the portals of the Indian 
Courts and from the remedy to which, under 
the Civil Procedure Code and under the 
Indo-Anglian system of jurisprudence he would 
undoubtedly be entitled to. A holder -of a 


‘mortgage, although it has been granted: under 


the French law and procedure, is’ certainly 
entitled under the Civil Procedure Code to 
file a suit in accordance with the 


thereof. Section 9 of the C. P. Code says 


that the Court shall (subject to the provi- - 


sions herein contained) have jurisdiction to 
try all suits of a civil nature excepting suits 
of which their cognisance is either expressly 
or impliedly barred. It is not contended by 
the learned counsel .for the appellant that 
the suit filed by the plaintiff in the court be- 


‘low is not a suit of a civil nature, .What he 


contends is that inasmuch as the plaintiff 
had an alternative remedy under the French 
law to proceed to enforce the notarial mort- 
gage deed without resort to a court of law, 
it is not competent for him to file a suit on 
Ex. A.l in the Indian Court and obtain a 
decree in accordance therewith. It is indeed 
an irony that this argument should come out 
of the mouth of the defendant who has fully 
exploited the opportunity given to him by 
the plaintiff, If the plaintiff had. chosen to 
enforce her privilege under the French law 
by putting the notarial mortgage: deed in 
execution straightway, the defendant 
would not have had the opportunity of drag- 
ging on the proceedings for nearly five years 
and raising the defences . which under the 
French law he could not raise. What Sec. 4 
of the Pondicherry (Extension of Laws) Act, 
1968 does is not to shut out the erstwhile 
French citizen from having resort to the 
Indian Civil Court, but to protect and pre- 


‘ servo whatever rights and privileges he might 


have had under the French law, which has 
been repealed. When a person, who enjoy- 
ed such a privilege, filed a suit in the ordinary 
civil Court on 

deed, it is the plain duty of the court to 
entertain it oe Section 9 of the Indian 
Civil Procedure Code, 
the court has no jurisdiction to entertain the 
suit or that the plaintiff has no remedy open 


to her under the Indian law by way of en- 


forcing. the mortgage in an action of-this kind 
is to disregard the nature and amplitude of 
the saving provisions of the Pondicerry (Ex- 
tension of Laws} Act 1968. I have little 
hesitation in rejecting this contention of the 
appellant and in holding that even though 

e plaintiff might have had the alternative 
relief of enforcing the mortgage as if were 


'a decree without resorting to an action in a 


Civil Court, undoubtedly she shared with the 


‘other Indian citizens the right to file a suit 


on the mortgage’ deed in a Civil Court, ob- 
tain a decree and then proceed to execute it. 
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It was lastly argued by the learned coun- 
sel for the appellant that costs’ ought to have 
been warded by the court below on ar ad- 
mission scale so far as the sum of Rs. 13000 
is concerned and on the contested scale only 
in respect of the balance of the plairtiffs 
claim. Having regard to the nature o. the 
pleas raised by the defendant. in the Court 
below, I do not think it right to interfere with 
the discretion of the court below in award- 
ing costs. Further, it is mot as if the d=fen- 
dant confessed judgment in respect of the 
entire claim of the plaintiff. I am unable 
to hold that the court -below exercisec_ its 
discretion unjudiciously while fixing the scale 
and quantum of costs payable by the cefen- 
dant. 

7. In the result, te appeal fail: and 
the same is dismissed wizh costs. 

Appeal dism-ssed. 
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K. B. Anwar Basha, V. M, Motors, zhet- 
pet, Petitioners v. The Regional Trarsport 
Authority Vellore and others, Respondents. 

Writ Petns. Nos. 8081 of 1973 and 2875 
of 1974, D/- 7-10-1974, - 

(A). Motor Vehicles Act (1939), S. 68-C 


—- Proceeding, under the Section is quasi. judi- 
cial, AIR 1959 SC 308, Followed. 


(Peara 1) 

(B) Motor Vehicles Act (1939), Sestions 
68-C and 68-D — Tribunal may surmon 
witnesses or documents either suo motu or at 
parties’ instance notwithstanding absenze of 
such power —Non-production may  esult 
in adverse inference being drawn — Hed on 
facts that failure to hear the body which was 
to run the scheme: did not vitiate the pro 
ceedings. AIR 1967 SC 1315 Followed. AIR 
1961 SC 1575 and AIR _968 SC 1098 Re- 
ferred. W. A. 240 of 1978 D/- 11-9 1974 
(Mad), Confirmed. (Paras 1 and 2) 


(C) Motor Vehicles, Act (1939), S-ction 
68-C —— Scheme nationalising transpor: ser- 
vices covering distance more than 75 miles 
of route — Inclusion of distance covered by 
shuttle trips held valid — Definitioa of 
‘trip’ supports the view, (Para 5) 
Cases Referred: Chronological Paras 


(1974) W. A. No. 240 cf 1978, D/- 11-9- 
1974 (Mad) . l 


‘AIR 1967 SC 1815 = (1937) 8 SCR 329 1 
AIR 1963 SC 1098 = (1934) 1 SCR 228 1 
AIR 1961 SC 1575 = (1982) 1 SCR 973 1 


AIR 1959 SC 308 = 1959 Supp (1) SCR 
- 819 1 


V. A. Sadagopan, C. 5, Prakasarao, T. V. 
T. Gopalan, Radhagopalaa, P. Vedavali, K. 
Thirumalai, C, R, Krishnamurthi, K. K. Zenu- 


. gopal, M. Krishnappan, V. Subramaniara, for 
a a a a a 


IS/KS/D603/75/TVN 


end Nehru Motor 


K. B. Anwar Basha v. R. T. A., Vellore (Veeraswami C, J.) [Prs. 1-2] Mad. 35 


Petitioners; Govt.. Pleader and R. Balasubra- 
maniam, for Respondents, 


VEERASWAMI C. J.:— These péi- 
tions and an appeal belong to the Pallavan 
Batch which we have dismissed by order 
D/- 11-9-74 in W. A. No. 240 of 1973 (Mad) 
— Sri Gandiban Bus Service Chingleput v. 
State of Tamilnadu represented by the Secret- 
ary to Government. Home Dept, Madras and 
others --and connected cases. These cases 
have. been heard separately because of ‘some 
other common points raised. It was said 
that there was uniform failure by the Home 
Secretary to summon and examine witnesses 
and documents in violation of Section 68-D 
of the Motor Vehicles Act, that there was a 
similar violation of the section inasmuch as 
it had already been practically decided that 
Pallavan transport system should implement 
the scheme, and that Section 68-C (2) was 
also violated inasmuch as to the Home secre- 
tary gave no finding as to whether the pro- 
posed scheme would be economical which 
was a pre-condition of approval of a draft 
scheme, The substance of these objections 
would have been somewhat serious but 
for capital M. P. Co-op. Societies Ltd. v. 
State of Madhya Pradesh AIR 1967 SC 1815. 
That the proceeding under Section 68-C is 
quae judicial, has long been established since 

. Nageswara Rao v, Andhra Pradesh State 
Road Transport Corporation AIR 1959 SC 
808. But certain observations made in Mali- 
kram v. State of Rajasthan AIR 1961 SC 1575 
Transport Co-operative 
Society v. State of Rajastan AIR 1963 ‘SC 
1098 relating to summoning and examining 
witnesses and documents had somewhat lost 
their force in view of M. P. Co-operative 
Societies v. State of Madhya Pradesh, AIR 
1967 SC 1815. There it has been pointed 
out that though the proceeding under Sec- 
tion 68-C is quasi-judicial, inasmuch as 
there is no provision having force of law to 
summon witnesses or documents, no approval 
of the scheme could be successfully attacked 
on the ground of failure to summon either 
witnesses or documents. But, at the same 
time, it was pointed out in that case that it 


` was quite open to the authorities themselves or 


at the instance of the parties to summon wit- 
nesses or documents. This was not because 
there was any power. If the witnesses or 
documents summoned were not forthcoming, 
it would be open to the authorities to draw 
an adverse inference. That was the position 
of law as explained in M. P. Co-operative 
Societies v. State of Madhya Pradesh, AIR 
1967 SC 1815. Bearing the observations in 
that judgment in mind, we are inclined to 
think that in relation to the facts of the pre- 
sent cases no interference with the approval 
of the scheme is called for. 


‘2. Realising the position, counsel for 
the petitioner, Mr. Venugopal urged that the 
hearing was not effective because whereas 
the State Transport undertaking wes heard 
by the Home Secretary, the real person to 
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work out the scheme was the Pallavan Trans- 
port system so that no opportunity was pro- 
viled at the hearing to make representations 
against the Pallavan Transport System. But 
the whole question in the context of Sec- 
tion 68-D is to see whether in the. scheme 
of nationalisation the requisite elements men- 
‘ Itioned in Section 68-C have been satisfied. 
On that matter, the order of the Secretary 
shows satisfaction on his part. i 


i, 8. The other ground urged was that 
‘no finding has been rendered by the Home 
Secretary in respect of the question whether 
-the proposed scheme could be run economi- 
‘cally. -Reading the order as a whole, we are 
inclined to think that the Home Secretary 
was quite alive to the representation as well. 
His order shows that he has considered the 
entire materia] before him and come to the 
‘conclusion that approval of the scheme should 
be granted, 

4, The petitions and 
therefore, dismissed. 


5. . W. P. 2375 of 1974:— The only 
special’ point urged in this petition is that 
calculating the distance of 75 miles of the 
route in question, the distance covered by the 
shuttle trips. has also been taken into ac- 
count. In support of this contention, our 
attention, has been invited to the definitions 
of ‘route’ and ‘shuttle trip’. There is also de- 
finition of ‘trip’ as meaning, in relation to 
the service performed by a vehicle on a route, 
the total distance in all its trips, including 


appeal are, 


shuttle trips, if any, performed by the vehi-- 


cle in a day. The pcint has, therefore, no 
nA The writ petition is also dismiss- 
ed. 


6. In all the petitions and | appeal 
there will be no costs between party and 
party. Counseľs fee for the purpose of ad- 
justment of the fee as between counsel and 
party is fixed at Rs. 100 in each. 

Petitions and appeal dismissed. 
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N. S. RAMASWAMI, J. 

A. Vadivelu, Appellant v. A. Munuswami, 
Respondent, 

Appeal S. R. No. 80640 of 1974, D/- 
8-4-1975 aA 2 | 

(A) Madras City Civil Court Act (1892), 
Section 15 — Value of the subject matter of 
the suit — Meaning. (Civil P. C. (1908), 
Order 20, R. 19). 


. The value of the subject matter con- 


templated in Sec. 15 cannot take in the value - 
` of the counter-claim made in the written state-- 


ment. Only the value given by the plaintiff 
in respect of his claim in the plaint is the 


*(Against decree of City Civil J., Madras in 





O. S. 6259 of 1971 D/- 23-7-1974. 
IS/J§/D268,'75/JHS © 





‘AIR 1918 Ma 


“ment that the defendant had 


A. LR. 


value of the subject matter of the suit, The ` 
counter-claim is in the nature of an indepen- 
dent action and the value of the same can- 
not be mixed up with the value of the sub- 
ject-matter of the suit. Case law discussed. 

) a _ (Paras 5, 11) - 
_ The Civil P. C. makes specific provision 
for making a set-off in the written statement, 
and so. there is also a specific provision with 
regard to the valuation under Order 20, R. 19. 

But the Civil P, C. does not make any ` 
provision with regard to making of a counter- 
claim in written statement. Therefore, the 
absence of a provision regarding the counter- , 
claim, similar to the one contained in Order 
20, Rule 19, which relates to set-off, is no 
ground to hold that the value of the counter- 
claim should also be clubbed with that of the 
plaint claim in arriving at the value of the 
‘subject-matter of the suit’, (Para 12) 
Cases Referred: Chronological Paras 
a aac Mad 800 = (1966) 1 Mad Ly. 


2 13 
ATR 1965 Andh Pra 18 = (1964) 1 Andh 
WR 194 


6 
AIR 1964 SC 11 = (1964) 2 SCR 567 5 
AIR 1949 Mad 680 = (1949) 1 Mad LJ 

6 


AIR 1941 Nag 258 = 1941 Nag LJ 382 7 
AIR 1984 Rang 160 = 152 Ind Cas 55929 8 
998 (2) = 32 Mad LJ 221 

(FB) 10 


D. C. Krishnamurthi, for Appellant; G. 
A Lakshmanan, amicus curiae, for Respon- 
ent, 


JUDGMENT:— The question in this 
S. R, Number is as to the correct forum for 
the appeal. filed by the defendant in the 
suit. I have heard the arguments of the 
learned counsel for the appellant and those 
of Mr. G, R. Lakshmanan, appointed as an 
amicus curiae, and. I am thankful to Mr. 
Lakshmanan. for bringing to my notice the 
several decisions which have a bearing on the 
question to be decided, 


2. The suit arose out of a dispute 
between the parties in the implementation of 
an agreement for sale. The plaintiff was the 
intending purchaser and the defendant, the 
seller. The plaintiff filed the suit claiming 
a sum of Rs. 9000 as damages on the aver- 
committed 
breach of contract. The defendant contend- 
ed in his written statement that the breach 
was committed only by the plaintiff and not by 
him and that therefore the plaintiff should be 
noén-suited. Further he made a counter-claim 
of a sum of Rs. 4000 odd made up of Rupees 
1500 as damages and Rs. 2500 odd as unpaid 
purchase money, The Court below held that 
it was the defendant who committed breach 


of contract. It further held that the plaintiff 


_was entitled to damages, but restricted the 


ove finding, the defendant’s claim for. dama- 
es of Rs, 1500 by way of counter-claim 
naturally stood negatived. As far as the re- 
maining part of the counter-claim namely, — 


oonan to the sum of Rs. 6000. On the 
a 
g 
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regarding the unpaid purchase money, the. 


court below said that the defendant was en- 
titled to only a sum of Rs. 700 odd from 
the plaintiff. Now the cefendant has filed 
this appeal in this court whose value is given 
as Rs. 8600. 

8. The Office returned the appeal 
memo stating that the valce of the suit >eing 
only Rs. 9000, under Section 15 of the City 


Civil Court Act, the appeal lay to the Prin-. 


cipal Judge, City Civil Court, and net- to 
this Court. The learned counsel for ths ap- 

ellant did not agree and therefore the matter 
hag been placed before court. 


A, The contention of the le:rned 
counsel for the appellant is that as per Sec- 
tion 15 of the City Civil Court Act, the value 
of the subject-matter of the suit determines 
the forum and in the present case the value 
of the subject-matter of the suit must be aken 
to be not only the sum of Rs. 9000 claimed 
by the plaintiff but also tke sum of Rs. 4000 
odd claimed by the defendant by wa; of 
counter-claim, Thus according to him the 
value of the subject-matter of the suit is over 
Rs. 18000. If the contenzion of the leerned 
counsel in this regard is zight, then the ap- 
peal should lie to this court, for the relevant 
section in the City Civi] Court Act says_that 
where the value of the subject-matter oc the 
suit exceeds Rs, 10,000, the appeal shall be 
to this court. 


5. After hearing the learned counsel 
and Mr. Lakshmanan (amicus curiae), - am 
satisfied that the value of the subject-matter 
contemplated in Section 15 of the City Civil 
Court Act cannot possibly take in the value 
of the counter claim made in the written -tate- 
ment. Only the value given by the plæntiff 
in respect of his claim in the plaint is the 
value of the subject-matter of the suit, The 
counter-claim is really an independent daim, 
though on equitable principles the deferdant 
is not driven to a separats suit but allewed 
to make his claim in the suit filed by the 
plaintiff. That the counter-claim is ic the 
nature of an independent suit as has been 
recognised in several decisions. In Laxmidas 
v. Nanabhai AIR 1964 SC 11, what happen- 
ed is this. In a suit by the plaintiff, the: de- 
fendant made a counter-claim. The trial 
court converted the countsr-claim into 1 se- 
parate cross suit. The Stpreme Court held 
that the procedure adoptec. by the trial court 
was proper. This is on the basis that the 
counter-claim is an independent action, 


6. In Saraswathiswami v. Sivarama- 
murthi AIR 1949 Mad 630, the question 
arose in a different form, The plaintiff filed 
the suit on the Original Side of this court. 
The defendant made a counter-claim: But 
the cause of action for the counter-claim had 
not arisen within the jurisd:ction of this court. 
This court held that the ccunter-claim cannot 
be entertained in this court. This dedsion 
has been followed by the Andhra Predesh 
High Court in Imam Peer v, Khadija Bi, AIR 
1965 Andh Pra 18. 
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7. In Jamnadas v. Beharilal AIR 1941 
Nag 258, the counter-claim made Ly the de- 
fendant was of smali nature. It was held 
that. the defendant had to make his clm 
only in a small cause suit separately and that 
cannot be entertained by the court which was 
trying the plaintiffs suit. 

8. In Moideen Baba v, Chettiar Firm 
AIR 19384 Rang 160, the plaintiff in whose 
suit the defendant had made a counter-claim 
withdrew his suit; but it was held that in 
spite of such withdrawal of the suit by the 
plaintiff, the counter-claim was sustainable. 


9. All these decisions proceed on the 
footing that the counter-claim by a defendant, 
though in the written statement, is in the 
mature of an independent suit, As I said, 
only on equitable grounds the defendant is 
allowed to put forward his claim, though it 
is really an independent one, in the suit filed 
by the plaintiff, 

10. Even if the- appeal in this case 
related to the entire plaint claim and that in 
the counter-claim, the value of the appeal 
exceeding Rs. 10,000, the forum would be 
only the court of Principal Judge, City Civil 
Court and not this Court, for the criterion is 
the value of the subject-matter of the suit and 
not that of the appeal. (Vide Putta Kannayya 
Chetti v. Rudrabhatla Venkatanarasayya $2 
Mad LJ 221 = (AIR 1918 Mad 998 (2) (FB) 


11. The learned counsel invited my 
attention to’Sec. 58 of the Court-fees Act; 
but that has no relevance to the paint to be 
decided. All that that section says is that ina 
suit as to whose value for the purpose of 
determining the jurisdiction of Courts, speci- 
fic provision is not otherwise made, value for 
that purpose and value for the purpose of 
om purae the fee payable under this Act 
shall be the same, From this provision it 
cannot be contended that the plaintiff has 
paid court fee on the sum of Rs. 90C0, claim- 
ed by him and the defendant has paid court- 
fee on the sum of Rs. 4000 claimed by him 
and that therefore the value of the subject- 
matter of the suit itself is more than Rupees 
10000. From what I said earlier, it is quite 
obvious that the counter-claim is an indepen- 
dent action and the value of the same cannot 
be mixed up with the value of the subject- 
matter of the suit. i 


12. The learned counsel alsc: referred 
to Order 20 Rule 19 C, P. C, There sub-rule 
(2) says that any decree passed in a suit in 
which a set off is claimed shall be subject 
to the same provisions in respect of appeal 
to which it would have been subject if no 
set-off had been claimed.- This is pointed 
out to show that there is no similar provision 
in respect of counter-claim and that therefore 
the value of the subject-matter of the suit 
for the purpose of the value of the appeal 
must be taken to be not only the value of the 
claim made by the plaintiff but also that of 
the claim made in the counter-claim. But 
the learned counsel forgets that there is a 
specific provision with regard to set-off under 
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Order 8, C. P. C. As the Code makes speci- 
fic provision for making a set-off in the writ- 
ten statement, there is also specific provision 
with regard to the valuation under Order 20 
Rule 19 C.P.C, Admittedly, the Code doeg 
not make any provision with regard to mak- 
ing of a counter-claim in written statement. 
Therefore, the absence of a provision regard- 
ing the counter-claim similar to the one con- 
_ tained in O.20R.19 C.P.C., which relates 
_ fto set-off, is no ground to hold that the 
value of the counter-claim should also -be 
clubbed. with that of the plaint claim in arriv- 
ing at the valve of the ‘subject-matter of the 
suit’. 

= IB. The learned counsel also referred 
to the observation of Ramamurti J. in Sub- 
ramania Chettiar v, Shanmugham 1966-1 Mad 
LJ 200 at p. 202 = (AIR 1967 Mad 300 at 








"p. 801), wherein the learned Judge draws the 


distinction between set-off and counter-claim. 
- It is pointed out that set-off is a defence and 
counter-claim is not really a defence to the 
plaintiff's claim but is-a weapon of offence. 
This really strengthers the view that I am 
taking, namely, that the counter-claim .is re- 
ally an independent claim and the value: of 
the counter-claim cannot be clubbed with that 
- of the plaint claim in arriving at the value 
of the subject-matter of the suit. I hold 
_that the appeal lies to the principal Judge, 
City Civil Court, Madras, and not to, this 
court, The appeal memo and the connected 
papers are to :be returned (for presentation 
to the proper court) on 15th Apri] 1975 fore- 
noon. 
` Order accordingly. 
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RAMAPRASADA RAO AND ``' 
. RATNAVEL PANDIAN, JJ. 
Panduranga Naicker, Appellant v. 
Thirugnana . Mudaliar and another, Res- 
pondents. a 
A. A. A. O. 158 of 1974, D/- 16-4- 
1975.* l a 
- (A) Tamil Nadu Agriculturists Relief 
Act (4 of 1938). Section 23-C (as amend- 
ed by (Act 8 of 1973), — Setting aside sale 
— Limitation — ‘Whichever is later’ — 
Meaning of, [AIR 1954 Mad 368. Overrul- 


The term ‘whichever is later’ un- 
doubtedly has reference to a point of time 
and not to a situation. The term does not 
mean ‘whichever is the case’, The main 
object of the legislature is to provide re- 
lief to the agriculturists. If a person:who 
is entitled to the benefits under the Act 
seeks to set aside the sale of his property, 
then he has 90 days time to do so ‘from 


*(Against order of Sub, J.. Tiruvannama~ 
`- jai, D/- 28-2-1974). % 


[S/JS/D505/75/JHS 


Panduranga Naicker v. 


Thirugnana Mudaliar (R. Rao J.) ALR. 


the date of the publication of the Act-in 
the local Gazette or from the date of con- 
firmation of the sale, whichever is later. 
It is in this context that the expression 
‘whichever is later’ has to be understood. 
As this parenthesis prescribes a time or a 
period within which a -relief could be. 
asked for and which is assured by the le- 
gislature under certain circumstances, it 
cannot. be lightly denied by a narrow in- 
terpretation of the meaning of the’ words, 
which are clear and unambiguous, con- 
tained in a statutory provision. AIR 1954 
Mad 368, Overruled, (Para 3) 


Cases (Referred: Chronological _ Paras 
AIR 1954 Mad 368 = (1953) 2 Mad LJ Ve 


D., Raju, for Appellant: T. R. Rajago- 
pears and T. R. Rajaraman, for Respon- 
ents. 


RAMAPRASADA RAO, J.:— The 
appellant filed an application under Sec- 
tion 23-C Act IV of 1938 as amended by - 
Madras Act 8 of 1973 to set aside a sale 
held on 17-1-1973 in execution proceed- 
ings R. E. P, 518 of 1973 in O. 5. No. 421 
of 1961 on the file of the District Munsif’s 
Court, Tiruvannamalai. The first respon- 
dent decree-holder contended that that 
application filed by the judgment-debtor . 
was beyond time and was barred by 
limitation. The learned District Munsif, 
after referring to the relevant statutory 
provisions, and after hearing. the parties, 
rejected the application as out of time 
and the appeal in C. M. A. No. 20 of 1973 
to the Court of the Subordinate Judge, 
Tiruvannamalai was unsuccessful. A‘ Civil ` 
Revision Petition was filed as against the 
order of rejection of the learned Subor- 
dinate Judge. Justice V.- Ramaswami 
considered two questions which arose for 
consideration in the Civil Revision Peti- 
tion: .The first question related to the 
maintainability of the appeal against the 
order passed by the learned District Mun- 
sif and the second question was whether 
the application filed by the petitioner on 


5-6-1973 to set aside the court sale held 


on 17-1-1973 was within or beyond time 
and not in accord with Section 23-C of 
the Tamil Nadu Agriculturists Relief Act, 
1938 as amended in 1973. The learned 
Judge felt that he was not inclined to ac- 
cept the ratio in Sethurama Thevar v. 
Kameetha Rowther, 1953-2 Mad LJ 742 = 


-(ATR 1954 Mad 368) and was of the view 


that that decision required reconsideration 
and directing the Civil Revision Petition 
as originally filed, but now converted into 
a Civil Miscellaneous Second Appeal 
bearing No. 158 of 1974 to be placed be- 
fore a Division Bench. = 


Mr. T. R. Ramachandran appearing 
for. the respondents before us in his an- ` 
xiety to support the orders of the Courts 
below referred to a few events which are 
necessary for: us to set out before consi- 
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dering the law. It is common ground 
that the property of the petitioner as 
judgment-debtor. was brought to sale znd 
was purchased by the second respondent 
on 17-1-1973. Before the sale could be 
confirmed, an amending Act 8 of 1738, 
which introduced Section 23-C of. the +.ct, 
came into force from 24-1-1973. There- 
after on 5-6-1973, the appellant filed an 
application to set aside the sale taking 
advantage of the liberalised provisions as 
regards the point of time during which. an 
application . to set aside a sale in the 
above circumstances could be made. In 
fact, even on the date when the applica- 
tion for setting aside the sale was fi-ed, 
the sale was not confirmed. It is mid 
that such confirmation of the -sale ~ took 
place on 21-6-1973. Mr. Ramachandrin’s 
contention is that the application js kar- 
red by time, as it has not been filed w-th- 
in 90 days from the date of the publica- 
tion of the amended Act m the Tamil 
Nadu Government Gazette. On a rad- 
ing of Section 23-C it is said that the 
limit of 90 days provided for a litigan™ to 
fila applications to set aside a sale are 
referrable only to sales which took piace 
on or after the 1st March, 1972 and the 
sala has not been confirmed before the 
publication of the Act. As the present 
gale has not been confirmed before the 
publication of the said Act, it is seriously 
contended that the outer limit by wkich 
-an application to set aside the sale cculd 
be made is 90 days from the date of the 
publication of the Act. If the application 
under consideration was filed within 90 
days from 24-1-1973, the learned couns=| S 
contention is that it would be in time. 
But, as the application has been made on 
5-6-1973 which is beyond 90 days from 
24-1-1973, the application is beyond time. 
Reliance is placed upon the decision in 
Sethurama Thevar v. Kameetha Rowtier, 
1953-2 Mad LJ 742 = (AIR 1954 Mad 58). 


On the other hand, the learned coun- 
sel for the appellant would say that so 
long as the sale has not been confirmed, 
the aggrieved person has 90 days tim- to 
set aside such sales from the date of con 
firmation and as the present applica-ion 
has been filed even prior to the date of 
the confirmation, the application is in 
time It is said that the outer limi as 
provided under the section in the macter 
of filing such application: falls under ZWO 
broad situations. Firstly, an applica-ion 
has to be filed within 90 days from the 
date of the publication of the Act in the 
Jocal Gazette and secondly within 90 Gays 
from the date of the confirmation of the 

sale whichever is later. If, therefore, the 
` confirmation has not taken place on the 
date when the application has been fred, 
the question as to the bar of limita-ion 
would not at all arise. V. Ramaswemi, 
J., while referring the subject to a Divi- 
sion Bench has summarised the five stu- 


Panduranga. Naicker v. Thirugnana 


Mudaliar (R. Rao J.) [Prs. 1-3] Maed. 39 


ations which might arise under Section 

93-C. Before detailing them, we shall 

réfer to the section. It reads as follows:— 
"23-C. Power of court to set aside, 

sales of immovable property .in certain 

cases: E Lae 

Where in execution of any decree, any 


_ immovable property in which any person 
entitled to the benefits of the Tamil Nadu 
_Agriculturists Relief (Amendment) 


Act, 
1972, had an interest, has been sold or 
foreclosed on or after the 1st March, 
1972, and the sale has not been confirmed 
before the publication of the said Act in 
the Tamil Nadu Government Gazette, or 
ninety days have not elapsed from the 
confirmation of the sale or from the fore- 
closure, at such publication, then, not- 
withstanding anything contained in the 
Limitation Act, 1963 (Central Act 36 of 
1963), or in the Code of Civil Procedure, 
1908 (Central Act V of 1908); and not- 
withstanding that the sale has been con- 
firmed, any judgment-debtor claiming to 
be entitled to the benefits of the said Act, 
may apply to the court within ninety days 
of such publication or of the confirmation 
of the sale, whichever is later, to set aside 
the sale or foreclosure of the property, 
and the court shall, if satisfied that the 
applicant is a person entitled to -the bene- 
fits of the said Act, order the sale or fore- 
closure to be set aside, and thereupon 
the sale or foreclosure shall be deemed 
not to have taken place at all; 


Provided that no such order shall be 
made without notice to the decree-holder, 
the auction-purchaser, and other persons 


interested in such sale or foreclosure and 


without affording them'an opportunity to 
be heard in the matter.” 


2. The five types of situations re- 
ferred to by our- learned brother are:— 
(1) No confirmation of the gale prior to 
the publication of the Act: (2) A confir- 
mation of the sale prior to the publica- 
tion of the Act and such confirmation 
was within three months of the Act: (3) 
Confirmation of the sale prior to the pub- 
lication of the Act, but more than three 
months prior to the publication; (4) A 
confirmation subsequent to the Act but 
within 90 days after such publication; 
and (5) A confirmation of the: sale more 
than three months subsequent to tre pub- 
lication of the Act. The learned Judge, 
no doubt, has very carefully scanned the 
various gituations that are inbuilt in the 
section itself. We are concerned however 
in this case with a sale which has been 
confirmed more than 3 months subsequent 
to the publication of the Act and with 
reference to an application filed by the 
judgment-debtor to set aside such a gale 
under Section 23-C, but before the date 
the date of confirmation of the sale.. 

3; The first part of Section 23-C 
refers: to the event of sale and its non- 
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confirmation before the publication of 
the Act and aiso to the situation when 
90 days have not elapsed from the con- 
firmation of the sal2 or from the fore- 
closure at such publication, These events, 
therefore, set down the hypothesis for the 
invocation of the rule of limitation pro- 
vided for in Section 23-C. After setting 
down the data for the invocation of the 
principal object for which the legislature 
has inserted the new Section 23-C, the 
section itself provides thus:— 


“then, notwithstanding anything con 
fained in the Limitation Act, 1963 (Cen- 


tral Act 36 of 1963), or in the Code of 


Civil Procedure, 1998 (Central Act V of 
1908): and notwithstanding that the sale 
has been confirmed, any judgment-debtor 
claiming to be entitled to the benefits of 
the said Act, may apply to the court with- 
in ninety days of such publication or of 
the confirmation of the sale, whichever is 
later”. . 


-The term ‘whichever is later’ undoubted~ 
_{ly has reference to a point of time and 
not to a situation. Chandra Reddi, J.. in 
Sethurama Thevar v. Kameetha Rowther, 
1953-2 Mad LJ 742 = (ATR 1954 Mad 368) 
while considering a case though not in 
pari materia with the one under conside- 
ration before us had occasion to consider 
a similar provision, Section 23-A of. the 
earlier Act and observed:— 


"It looks to me that the expression 
‘whichever is later’ means only ‘which- 
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ever is the case’, 


We are unable, with great ‘respect, to 
agree with this equation of the phrase 
‘whichever is later’, As we said, ‘which- 
ever is later’ connotes a point of time and 
‘whichever is the cese’ obviously relates 
to a situation. Both connote two differ- 
ent aspects, As Justice V. Ramaswami 
-said while referring- the matter to a Divi- 
sion Bench, 


“With great respect to the learned 
Judge this interpretation seems to unduly 
= narrow down the application of the bene- 
volent provision contained in that sec- 
tion.’ 


As Courts cannot declare the law, but. 


only interpret it, such interpretation is 
usually undertaken by Courts with refer- 
ence to the object of the legislature. The 
main object of the legislature is to pro- 
vide relief to the agriculturists. If a per- 
son who is entitled to the benefits under 
the Act comes forward. and seeks to set 
aside the sale or foreclosure of his pro- 
perty, then he has 90 days time to do so 
from the date of the publication of the 
Act in the local Gazstte or from the date 
ot confirmation of the sale, whichever is 
ater, 
pice ion ‘whichever is later’ has to be 
‘understood. As this parenthesis pres- 
cribes a time or a period within which a 


It is in this context that the ex-. 


relief could be asked for and which is as- 
sured by the State Legislature under cer- 
tain circumstances, it cannot be lightly 
denied by a narrow interpretation of the 
meaning of the words, which are clear| 
and unambiguous, contained in a statu- 
tory provision. We are therefore of the 
view that the words ‘whichever is later’ 
which have an impact on time should be 
interpreted liberally and beneficially in 


. favour of the agriculturists for whose sole 


benefit the legislation has been under- 
tazen, We are unable to agree with Mr. 
T.: R. Ramachandran that the word ‘then’ 
arpearing as a conjunction between the 
earlier and the later parts of Section 23-C 
hes a significance and that word taken in 
conjunction with the expression ‘which 
ever is later’ should be understood as 
mzaning ‘whichever is the case’ as was 
said by Chandra Reddi, J, Again, this 
contention besides serving only a narrow 
interpretation of the Act, would only 
campel us to introduce certain provisions 
in between the lines of the Section which 
would mean that we are not ‘interpreting 
the law, but declaring law. The Courts 
heve no jurisdiction to do so. 

Even otherwise, it appears to us that 

earlier portion of Section 23-C has a 
purpose to serve which is distinct and dif- 
ferent from the purpose which the second 
pert of Section 23-C serves, As all ena- 
bling provisions should not only be bene- 
ficially interpreted, but also be liberally 
ccnsidered, we are of the view that the 
term “notwithstanding that the sale has 
been confirmed” appearing in the later 
part of Section '20-C would mean that the 
ecnfirmation might be even after the date 
of the publication. So long as the appli- 
cétion to set aside the sale is within 90 


days from the date of such 
confirmation or within 90 days 


from the date of the Act whichever 
is later, then, such. an application would 
not be barred. In the instant case, the 
séle was confirmed on 21-6-1973. The 
petitioner, therefore, had 90 days time 
from 21-6-1973 to file an application. But 
he has filed it even earlier apprehending 
possibly.such confirmation. A fortiori, 
therefore, the application is within time, 


_. 4° The Civil Miscellaneous Second 
Appeal is allowed and the order of the 
Lower Court is set aside and the subject 
matter is remanded to the file of the Dist- 
rict Munsif, Tiruvannamalai. for a full 
hearing on the merits, 


BESE: T There will be no order as to 
costs. 


Enon es 
ae ey Ta ie Appeal allowed. 
o Wa A i 3 
` r`“ : 
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AIR 1976 MADRAS 41 
VEERASWAMI, C. J. AND 
‘ NATARAJAN, J. 

Y. Venkanna Choudhary, Appellart v. 
Government of India by Military Es-ates 
Officer, Madras and another, Respondents. 

A. A. O. S. R. No, 68137 of 1971, D/- 
18-3-1975.* 

(A) Tamil Nadu Court-fees and Suits 
Valuation Act (14 of 1955), Sections 51 


and 43 — Requisitioning and Acquis-tion: 


of Immovable Property Act (30 of 1352), 
Section 11 —-Appeal under Section 11 
against compensation for ‘requisitioning 
property —— Section 51 and not Sectioa 43 
of T. N. Court Fees Act applies to Memo- 
randum of appeal. r 


The difference which the Requisition- 
ing Act makés between requisition and 
acquisition of immovable property should 
not be carried into Section 51 of the Tamil 
Nadu Court Fees Act, The word acqtiisi- 
tion in Section 51 is used in the pr«per 
sense of ‘taking, which may mean any one 
or more of the elements, which as a kun- 
dle constitute property. Therefore, Sec- 
tion 51 of the Court Fees Act covers the 
memorandum of appeal which relate: to 
compensation for requisitioning of ro- 
perty. , (Par 3) 
Section 43 of the Tamil Nadu Cosurt 
Fees Act cannot be applied to the meno- 
randum of appeal because requisitioming 
under the Requisitioning Act does not in- 
volve bringing into existence the relaton- 
ship of landlord and tenant. (1974). 2 “Aad 
LJ 313 and AIR 1971 SC 1887, Distingu_sh- 
ed. (Para 4) 
Cases Referred: Chronological Paras 
1974-2 Mad LJ 313 = 87 Mad LW 791 5 
AIR 1971 SC 1887 = (1971) 1 SCR 145 5 


R. G. Rajan, for Appellant; The åd- 
vocate-General assisted by Govt, Pleader, 
for Respondents, . 

VEERASWAME, C. J:-— The meter 
is placed before us by the Master fcr a 
decision on the proper Court-fee payzble 
on the Memorandum of Appeal. The an 
vellant’s land was requisitioned under the 
Requisitioning and Acquisition of Immcve- 
able Property Act, 1952. Aggrieved by 
the alleged inadequacy of compensazion 
under Section 8 as determined by the 
Arbitrator, the appeal has been preferred 
under Section 11. The contention is that 
as this Act makes a difference between 
requisitioning and acquisition, it shculd 
be borne in mind in determining the scope 
of Section 51 of the Tamil Nadu Ceurt 
Fees and Suits Valuation Act. 


2. Section 3 of the Requisitioring 
Act provides for the power to requisi ion 


*(Against decree of the Court of Arbi-ra~ 
tor (Dist. Judge), Chingleput, in A C, 
No. 1 of 1971). = 
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any immovable property and on such re- 
quisitioning, the appropriate authority can 
under Section 4 take possession: Rights 
over the requisitioned property are defin- 
ed by Section 5. Release from requisi- 
tioning is made under Section 6. Where 
the property requisitioned needs to be at- 
quired for a public purpose, power there- 
for is found in Sec. 7, Section 8 provides 
the principles and method of determining - 
the. compensation and jn this section no 
difference is made between requisitioning 
and acquisition, -though clause (ce) of sub=- 
section (1) does refer to the property re- 
quisitioned or acquired. Section 11 which 
provides for appeals is common to both 
compensation for requisitioning and ac- 
quisition. It is clear, theréfore, that, so 
far as the Requisitioning and Acquisition 
of Immoveable Property is concerned, the 
concepts of requisitioning and acquisition 
are distinct and different with different 
results and the quanttim of compensation 
ee Section 8 may also be not iden- 
eal, 


3. But the question is whether 
this difference, as is contended for, should 
be carried into Section 51 of the Court- 
fees Act. In our opinion, there is no war- 
rant for it. The plain dictionary meaning 
of acquisition as given in the Shorter Ox- 
ford Dictionary is ‘come into pcssession 
of’. The object of the Court Fees Act is 
to assess court-fee on certain principles 
and, so far as compensation is concerned,, 
the ad valorem rate applies to a memo- 
randum of appeal relating to such a claim. 
Is there any substantial reason why for 
purposes of assessing court-fee, compensa- 
tion for requisitioning and that for ac- 
quisition should be treated differently ? 
As far as we are able to see from the 
standpoint of court-fee on a memorandum 
of appeal, no justification on any conceiv— 
able ground presents itself for acceptance, 
The section deals with compensation in 
respect of acquisition of property for pub- 
lic purposes, Acquisition is a very broad 
term which may comprehend within it- 
self mere taking of possession or short of 
it, for use as in the case of a licence, or 
it may result in deprivation of property 
in the sense that the title itself is extin- 
guished and vested in the acquiring au- 
thority, The word acquisition in Section 
Əl in our opinion is used in the proper 
sense of taking; which may mean any one 
or more of the elements, which as a bun- 
dle constitute property, So long as the 
power of getting at the property is in ex- 
ercise of the power of eminent domain, it 
does not matter for purposes of Section 51, 
whether it is the prime domain on the 
property or any part or elemens which 
goes into the concept of property as ge- 
nerally understood. We are, therefore, 


inclined to think that Section 5i of the; 
Court-fees Act covers the memoranduni! 


- mant. 


42 Mad, [Prs. 1-2] Spl. Dy. Collector, L. A, v. Karwppayee Ammal 


of appeal which relates to: compensation 
(‘or requisitioning of property. 

4, ‘It is argued for the appellant 
that though the Requisitioning and Ac- 
quisition of Immovable “Property Act 


' speaks of compensation for requisitioning, | 


in fact, such compensation is (nothing) but 
rent and therefore the proper section in 
the Court-fees Act to be applied is See- 
tion 48. We are unable to accept this 
stand because requisitioning under -the 
Act does not involve bringing into exis~ 
tence the relationship of landlord and te= 
Section 43 therefore cannot be ap- 
vlied to the appeal memorandum. 


5. Our attention was invited to 
Ramachandra-v. State of Madras - 1974-2 
Mad LJ.313, a decision of a learned single 
Judge of this Court. But that case did 
not decide the point which we are call- 
ed upon to settle. It is one on a different 
basis. So too S. G. Bhagade v. Special 
Dy. Collector, Ahmednagar, AIR 1971 SC 
1887, is not of assistance in. deciding the 
above point, 


6. It is true that this Court- fas 
struck down Article 1 Schedule I of the 
Court-fees Act as invalid.in a recent iudg- 
ment. But, at the moment, what will be 
the quantum of fee that will be payable, 
we are not concerned. with. AI that we 
hold at the moment is that Section 51 of 
the Court-fees and Suits . Valuation Act 

- applies to the appeal memorandum. 
. Answered accordingly. 


AIR 1976 MADRAS 42 
ISMAIL, J, 

Special Deputy Collector, Land Ace 
quisition, Defence -Equipment Factory, 
Tiruchirapalli, Appellant v. Karuppayee 
Ammal and others, Respondents. 

Appeals Nos, 197 to 206 of 1969, D/- 
6-2-1975. 


(A) Land Acquisition. Act (1894), 
Section 25 (1) — Compensation — Rate 
fixed by Land Acquisition Officer and 
agreed to by claimants — Enhancement 
of rate by court is without ‘Jurisdiction. 
AIR 1970 Mad 184 and AIR 1964 Puni 68, 
Followed. (Paras 3, 4) 


Cases Referred: Chronological Paras 
AIR 1970 Mad 184 = 82 Mad LW 661. 3 
AIR 1964 Punj 68 = 65 Pun LR 683 ‘4 


JUDGMENT:— These appeals are 


by the State and they have been preferred - 


against the judgment and decrees of the 
learned Principal sub-ordinate Judge, 
Tiruchirapalli, in C. P, Nos. 176 to 184 
and 186 of 1966 respectively. They are 
concerned with the question. as to proper 
compensation payable in respect of the 
lands belonging to the respondents here- 


18/38/D511/75/JHS 


“of the Land Acquisition Act. 


A.L R. 


in,. situate in Palanganangudi village, in 
Tiruchirapalli, District, and acquired 
under the Land Acquisition Act, for the 
Defence Equipment factory, Tiruchira- 
palli. Those lands were acquired pursu- 
ant to the notification under Section 4 (1) 
of the Land Acquisition Act, dated 4-12- 
1963, In all these cases, the Land Acqui- 
sition Officer awarded compensation at 
the rate of Rs. 4 per cent. The court on 
reference made under Section 18 of the 
Land Acquisition Act, enhanced the same 
to Rs. 5.50 per cent: In three cases, name- 
ly, A. S. No. 200 of 1969, A. S. 203 of 
1969 and A. S, 205 of 1969, in addition to 
the compensation for the lands at the 
rate mentioned above, the court also 
awarded compensation for the wells situ- 
ate in the respective lands in question at 
the rate of Rs. 1308.35, Rs. 1338.35 and 
Rs, 1340.02 respectively. In these appeals, 
the enhancement of the. compensation 
from Rs, 4 to Rs. 5.50 per cent, as well as 


the award of compensation for the wells 


in the lands-involved in the three appeals 
referred. to above are being challenged. 


2 . The first point that is taken 
with regard to the enhancement of com- 
pensation is that the claimants themselves 
in the enquiry held pursuant to the notice 
under Section 9 of the Land Acquisition 
Act, agreed to receive compensation at 
the rate of Rs. 4 per cent, that in view 
of that, it is not open to them to claim 
any enhanced compensation and that 
equally it is not open to the court to en- 
hance the compensation in exercise of its 
powers on a reference under Section 18 
Having re- 
gard to the facts of these cases as well 
as the legal position, this stand of the. 
State is well-founded. Ex. B-2 is a state- 
ment given by Karuppayee Ammal,. the 
claimant in O. P, 176 of 1966 and the res- 
pondent in A. S.. No, 197 of 1969, before 
the Land Acquisition Officer on 24-7-1964, 
agreeing to receive compensation at 
Rs. 400/- per acre. Ex, B-3 dated 24-7-~ 
1964 is a statement given by Janakiam-~ 
mal, claimant in O. P. 181 of 1966 and 
respondent in A. 5. 202 of 1959,. ‘before ` 
the Land ‘Acquisition Officer agreeing to 
receive “compensation at the rate~ of 
Rs, 400/- per acre, Ex, B-4 dated 24-7-. 
1964 is `a similar statement given by. the 
claimant in O. P. 182 of 1966 and respon- 


dent in -A. S. No. 203 of 1969. Ex. B-5 
dated 24-7-1964 jis a similar statement 
given by the claimant in O. P. No. 183 


of 1966 and respondent in A. S, No.. 204 
of 1969. Ex. B-6 dated 24-7-1964 is a si- 
milar statement given by the claimant in 
©. P. 184 of 1966 and respondent in A. S. 
No, "205 of 1969 and Ex. B-7 dated 24-7- 
1964 is a similar statement given by the 
claimant in O. P. No. 186 of 1966 and res- 
pondent in A. S. No, 206 of 1969. In the 
other four cases no such statement ` re- 
corded from the claimants has been pro- 
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duced before the court. On the otker 
hand in the statements of the Land £c- 
quisition Officer made to the court, 1f was 
expressly stated that in all these cases at 
the time of the award enquiry on 24-7- 
1964, the interested persons had agreed 
to the rate of Rs.. 400/- per acre, wren 
the Land Acquisition Officer informed 
them of the above rate at which compen- 
sation was proposed to be paid to the lend 
owners, Even in the awards passed by 
the Land Acquisition Officer, it is cleacly. 
and categorically mentioned that the n- 
terested persons had agreed to the rate 
of Rs. 400/- per acre. Notwithstanding 
this. in the claim statements made by the 
claimants before the court, they did mot 
dispute the correctness of the statement 
contained in the awards as well as zhe 
statements forwarded by the Land £c- 
quisition Officer to the court stating that 
the interested persons had agreed to 7e~ 
ceive compensation at the rate of Rupzes 
400/- per acre, Consequently, the positon 
before the learned Principal Subordinate 
Judge was that in all these cases he 
claimants had agreed at the time of “he 
award enquiry, to receive compensation at 
the rate of Rs. 400 per acre and therefere 
Section 25 (1) of the Land Acquisitzon 
Act came into operation, 


3. According to that statutery 
provision, Section 25 (1), i 


“When the applicant has made a 
claim to compensation,’ pursuant to ny. 
notice given under Section 9, the amownt 
awarded to him by the court shall not x~ 
ceed the amount so claimed or be lass 
than the amount ‘awarded by the Collac- 
tor under Section 11.” 


Prima facie, in view of this statutory po- 
vision, the learned Principal Subordinate 
Judge had no right to award -compensa- 
tion at the rate of Rs. 5.50 per cent. as 
against Rs, 4 per cent. fixed by the Lend 
Acquisition Officer and agreed to by “he 
claimants. However, Mr, P. Raghaviah, 
learned counsel for the responderts- 
claimants in these cases, put forward two 
contentions before me. One fs that -he 
said point was not argued before -he 
learned Principal Subordinae Judge end 
it has not also been: taken in 
the grounds of |. appeals bef>re 
this court and that therefore the aprel- 
lant should not be allowed to raise he 
same at this stage. The second whick is 


more or less corollary to the first is tnat - 


the failure on the part of the appellant to 
urge the point before the learned Prirxi~ 


pal Subordinate- Judge must be taken to: 


be a waiver on the part of the appellant 
to put forward such a-claim, I am unaole 
to accept either of these contentions of 
the learned counsel .for the responderts. 
A Bench of this -court in State of Mad-as 
v. Alameluthayammal, AIR 1970 Mad 134, 
had occasion to consider this question end 
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with reference to the language of Section 
25 (1)-of the Land Acquisition Act, the 
Bench has.pointed out that under sub- 
clause (1) of Section 25 of the Act, the 
court has no jurisdiction to award any- 
thing more than what has been claimed 
pursuant to any notification given under 
Section 9 of the Act, Consequently. if the 
matter is one of jurisdiction, the fact that 
the appellant had not argued the point 
before the lower court would not clothe 
the court with the jurisdiction to do some- 
thing which, it is prohibited from doing 
by the statutory provisions themselves. As 
I have pointed out already, the factual 
basis was there before the court end all 
that could be said was that the legal posi- 

tion based upon that factual position was 

not argued before the lower court. Once 
it is held that the lower court has no ju- 
risdiction to enhance the. compensation in 
view of the fact that the claimants them-" 
selves have agreed to receive compensa- 
tion at the rate of Rs. 4 per cent., the 
mere fact that that point was not argued 
specifically before the lower court will not 
enable or empower the learned Principal 
Subordinate Judge to enhance the com- 
pensation, f 


4, With regard to the second as- 
pect, a Bench of the Punjab High Court 
in Punjab State v. M/s. Lachhman Dass 
Musandlak AIR 1964 Punj 68, observed: 
served: 


“The next question that requires to 
be settled is whether the objection on the 
basis of Section 25 of the Act should be 
deemed to have been waived by the State, 
and, therefore, the State is’ not entitled 
to raise this objection at this stage. Sec- 
tion 25 prescribes rules as to amount of 
compensation. I have already held that 
this provision is mandatory and there is 
no option left with the court to give effect 
to it. The provisions of Section 25 real- 
ly limit the jurisdiction of the court in 
the matter of enhancement of cormpensa- 
tion and thus there can be no questicn of 
waiver of these provisions, A court can- 
not do what the statute expressly forbids. 
Neither by consent nor by waiver the 
mandatory provisions of the statute can 
be either modified or waived, Therefore, 
in my view, no question of waiver can 
arise. It is a statutory duty which is cast 
A the court and effect must be given to 
i 


Consequently, notwithstanding the fac‘: 
that there was no specific -contention ad~; 
vanced before the trial court, on the basis’ 
of the factual position referred to above,! 
the court had no jurisdiction whatever to! 
enhence the compensation trom Rs. 4 per! 
cent. to Rs. 5.50 per ceni. 


5. The second, point raised in three 
of the appeels is about the value for the 
wells awarded by the learned Principai 
Subordinate Judge. The learned Princi- 


44 Mad. {[Prs, 1-2] 


pal Subordinate Judge has pointed out in 
paragraph 10 of his judgment that even 
the award proceedings clearly showed 
that the amounts referred to. above had 
been spent for the digging of the wells 
in the respective survey numbers, S. Nos. 
129/3, 129/12 and 139/3. The awards 
themselves showed that the amounts in 
question were borrowed by the respective 
claimants from the Government under 
the New Well Subsidy Scheme, If so, 


the inference is irresistible that the said . 


amounts borrowed by the respective 
claimants from the Government under the 
New Well Subsidy Scheme were gpent by 
them in digging the wells and that conse- 
quently they were entitled. at least to the 
said amounts by way of compensation, 
Therefore, the award of the amounts re- 
ferred to above for the wells involved in 
the three appeals, namely, A. S, Nos. 200, 
203 and 205 of 1969 cannot be challenged. 


6. The result is A. S. Nos. 200, 203, 
and 205 of 1969 are allowed in part, and 
the other appeals, namely, A. S. Nos. 197 
to 199, 202, 204 and 206 of 1969 are al- 
lowed in full and the enhancement of 
compensation ordered by the learned Sub- 
ordinate Judge frcm Rs. 4 per cent. to 
Rs. 5.50 per cent. is set aside and the 
value fixed by the Land Acquisition Of- 
cer will stand restored. The award of 
compensation for the wells involved in 
A. S. Nos. 200, 203 and 205 of 1969 will 
stand, There will be no order as to costs 
in any of the appeals. 

' Order accordingly, 
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K. VEERASWAMI, C. J. AND 
. ‘NATARAJAN, J. 


Venkatamuniappa . Chettiar, Appel- 
lants v. M. G. R. Lakshminarasmihan and 
others, Respondents. À 

Letters Patent Appeal No, 101 of 1966, 
D/- 28-1-1975.* 

(A) T. P. Act (1882), Sections 92, 59-A 
and 91 (a) — Right of subrogation — Who 
has — Purchaser of equity ‘of redemption 
in execution of money-decree — Not a 
‘mortgagor’ under Section 91 (a) — He 
ean be subrogated. 


Held on consideration of Sections 
59-A, 91 and 92 that either on the ground 
that Section 91 provides otherwise as con- 
templated by Section 59-A or on an inter- 
pretation of Section 91 itself, a purchaser 
of the equity of redemption from the 
mortgagor, either in invitum or by private 
treaty, will be a person who has an inte- 
rest in the property mortgaged within the 


*(Against Judgment of Venkatadri, J., in 
S. A. No. 839 of 1953, D/- 27-8-1965.) 
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meaning of Section 91 (a) so that he will 
not be a mortgagor within the meaning of 
the first part of Section 91. Such a per- 
son is not excluded from the right to 
subrogate under Section 92. AIR 1934 All 
1335 and AIR 1942 Bom- 98, Relied on: 
AIR 1965 Mad 142. Disting. (Para 2) 


Cases Referred: Chronological Paras 
AIR 1965 Mad 142 = (1964) 2 Mad LJ 448 
2 


AIR 1942 Bom 98 = 44 Bom LR 20 1, 2,3 
AIR 1939 All 190 = 1939 All LJ 228 2, 3 
ZIR 1934 All 1035 = 1934 All LJ 887 


AIR 1933 Pat 33 = 13 Pat LT 686 41 
(1884) ILR 10 Cal 1035 = 11 Ind App 126 
{PC) i 


- K. VEERASWAMI, C. J.:— ‘This ap- 
peal under Letters Patent from a judg- 
ment of Venkatadri, J., raises an interest- 
ing question of law, to wit, whether a 
transferee from a decree-holder-purchaser 
in execution of a money decree in his 
favour -of the equity of redemption of a 
mortgagor jis entitled to be subrogated 
under Section 92 of the Transfer of Pro~ 
rerty Act. The properties in question 
were subject to five mortgages executed 
one after the other, The suit out of which 
the appeal before us by the plaintiff ari- 
s29, was to enforce the 5th mortgage in his 
favour, The 4th defendant, who was a 
transferee from the court auction purcha~ 
ser of the equity in execution of the 
money decree, ‘claimed priority on the 
ground that he had redeemed the first 
four mortgages. The first two courts ag- 
reed in decreeing the suit and declined to 
allow the claim of priority by the 4th de- 
fendant, Venkatadri, J.. in the second 
Appeal was of the view that the 4th de- 
fendant could not be regarded as a mort- 
gagor within the meaning of Section 59-A, 
tut as a person, who had an interest in 
the properties, was entitled to redeem the 
earlier mortgages and as such he could 
claim subrogation in respect 
under Section 92. In taking that view, 
he followed Umed Singh v. Babu Ram, 
AIR 1934 All 1035, Narayan v. Paramesh-~ 
varappa. AIR 1942 Bom 98 and Jhum Lal 
v. Sham Narayan, AIR 1933 Pat 33. He 
elso made a reference to Gokaldas v, 
(1884) ILR 10 Cai 1035 (PC) 
which was, however, a case decided prior 
to the introduction of Section 59-A, and 
emendment of Sections 91 and 92 in 1929. 
The learned Judge reversed the décrees 
of the first two courts and granted a dec+ 
ree dismissing the appellant’s suit, 


2. On behalf of the appellant, reli- 
ence was placed on Guruswamiah v. 
Ramakrishna, (1964) 2 Mad LJ 448 = (AIR 
1965 Mad 142). It seems to us that the 
present question did not arise there in tha 
precise form, though of course the view 


A 


of them - 
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in Piarey Lal v. Dina Nath, AIR 1939 All 
190 was followed. We find that there is 
a direct conflict of view between Piatey 
Lal v. Dina Nath, AIR 1939 All 190 end 
Umed Singh v, Babu Ram, AIR 1934 All 
1035, both being decisions of Divison 
Benches and the latter decision taking “he 
view that a person like the 4th defendant 
here would be entitled to subrogation. Dn 
a careful consideration of Sections 59-A, 
91 and 92, we are inclined to share -he 
view in Umed Singh v. Babu Ram, AIR 


1934 All 1035 and Narayan v, Parame:h- - 


varappa, AIR 1942 Bom 98, Section 59- A, 
being an interpretation section, it mna-u- 
rally governs the scope of the tem 
“mortgagor” as applied to the provisiens 
in Chap. IV of the T. P, Act. That sect.on 
says that unless otherwise expressly p~o- 
vided references in the chapter to mert- 
gagors and mortgagees shall be deemed. to 
include references to persons derivng 
title from them respectively. A purchaser 
of equity of redemption from a mortsa- 
gor either by private treaty or in exercu- 
tion of a money decree obtained against 
the mortgagor, will definitely be a person 
deriving title from the mortgagor. The-e- 
fore, the purchaser can also be considered 
as a mortgagor within the meaning of 
Section 59-A. But the section opens wth 
the words “unless otherwise expres-ly 
provided”, of which Section 68 (1) <a) 
may be an instance. The point is wle-« 
ther there is a provision otherwise meade 
in Sections 91 and 92 read together. Sec- 
tion 91 relates to redemption and the 
category of persons entitled to redeem a 
mortgage. A mortgagor is one of them, 
In addition, under clause (a) of Section 
91, any person who has any interest in 
or charge upon the property mortgaged 
or in or upon the right to redeem ‘tha 
same, will be entitled to redeem, Witkin 
this category, may fall a person who was 
a purchaser of equity of redemption fram 
the mortgagor. But, when the section 
makes a distinction between a mortgagor 
and a person of the type who may fll 
within the ambit of clause (2) of that sec~ 
tion, We have necessarily to read the ex- 
pression “mortgagor” as any person Me- 
sides the mortgagor in a restricted men- 
ner, In other words, any person who may 
fall within the ambit of clause (a) is not 
entitled by Section 91 to be included wi-h- 
in the expression “mortgagor”. Interpret- 
ing that way, a mortgagor for purpo.«es 
of Section 91 would include a person who 
has derived title from the mortgagor to 
the equity of redemption by inheritarce 
or by a will or in any manner otherw-se 
than the means by which any person 
came to have an interest in the property 
mortgaged under: clause {a} of Section 31. 
Either on the ground thet Section 91 is a 


provision which provides otherwise as 
contemplated by Section 59-A or on an 
jinterpretation of Section 91 itself, we ere 
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inclined to think that a purchaser of the 
equity of redemption from the mortgagor 
either in invitum or by private treaty will 
be a person who has an interest in the 
property mortgaged within the meaning 
of clause (a), so that he will not be a 
mortgagor within the meaning of the first 
part of Section 91. If that be so, such a 
person is not excluded from the right to 
subrogate under Section 92. We are of 
that Venkatadri, J., 
was right in the view he took. 

3. As we said earlier, Umed Singh 
V. Babu Ram, AIR 1934 All 1035 a deci- 
sion of Sulaiman, C. J., and King, J. is di- 
rectly in pcint. They held that a pur- 
chaser of equity of redemption from the 
original mortgagor was entitled to the be- 
nefit of subrogation under Section 92, if 
he redeemed a prior mortgage. Unfor- 
tunately, the earlier decision in Umed 
Singh v. Babu Ram, AIR 1934 All 1035 
which was binding, was not referred to 
in Piarey Lal v. Dina Nath, AIR 1939 All 
190. Narayan v. Parameshvarappa. AIR 
1942 Bom 98 also decided by a Livision 
Bench, followed Umed Singh v. Babu 
Ram, AIR 1934 All 1035. We are, with 
respect, in agreement with the reasoning 
in Umed Singh v. Babu Ram, AIR 1934 
All 1035 and Narayan v. Parameshva- 
rappa, AIR 1942 Bom 98 and it is unne- 
cessary tọ relterate the same. It follows 
that on that view, the 4th defendant is 
entitled to be subrogated to the rights of 
the first four mortgagees. 


4, Venkatadri, J.. had dismissed 
the suit, as we see from his decree, But 
he was not right in doing so. The 5th 
mortgagee who is the plaintiff-appellant, 
was entitled to a mortgage decree, but only . 
subject to the first four mortgages in res- 
pect of which the 4th defendant would be 
entitled to the right of subrogation and 
priority over the appellant. Subject to 
this priority declared, we modify the dec- 
ree of Venkatadri, J., and grant a decree 
to the appellant on the basis of the 5th 
mortgage. In the circumstances, we make 
no order as to costs, 

Order accordingly, 
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(A) Civil P. C. (1908), Section 94, 
Order 40, Rule 1 — Bare suit for appoint- 
ment of a receiver — Land vesting in 
Government under Inam Abolition Act — 
Question of grant of ryotwari patta pend- 


IS/LS/D269/75/RSK 


46 Mad. {Prs. Pah 


ing before Tribunal - —_ Suit is not main- 
tainable. 


No relief can be asked on rights which 
are in the nature of expectancies or bare 
anticipations., No one could be sure whe- 
ther the plaintiffs or the defendants les- 
, sees would get the ryotwari patta in ac- 
- cordance with the provisions of the Mad- 
ras Minor Inams (Abolition and Conver- 
sion into Ryotwarit) Act, 1963 when: the 
iland has vested in the Government and 
. the question of entitlement to a patta 
could anly be investigated and decided by 
the Tribunal constituted under the Act. 
- The plaintiffs cannot seek for a relief in 
_a Civil Court on the projection of such 
inchoate and incomplete rights. Jf tha 
civil court cannot grant a patta it can- 
not also grant the relief of appointment of 
a receiver. (Paras 6, 21) 


Tf any person seeks relief under Sec- 
tion 94 and inter alia asks for the ap- 
pointment of a receiver, the condition 
precedent for making such a request is the 
axistence of a main action which was 


already initiated by the person seeking 
(he interlocutory relief, Such is not the 
case here. (Para 13) 


It would also be improper in view cf 
provisions of Section 94 and O. 40, R. 1 
to invoke the inherent jurisdiction of the 
Code under Section 151 to entertain a 
bare suit for the appointment of a re- 
ceiver and hold that such interlocutory 
orders can be made in the absence of a 
request for any other main relief. .- 

(Para 14) 
Cases ‘Referred: Chronological Paras 
(1969) 2 Mad LJ 281 = ILR (1969) 2 Mad 
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AIR 1950 Pat, 184 ILR (1949) 28 on 
989 , 
AIR 1926 Mad 155 (1925) 22 Mad LW 
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RAMAPRASADA RAO, J.:—- The 
Kazimar Periya Pallivasal,. Kazimar 
Street, Madurai, represented by- its trus- 
tees, who are the plaintiffs in O. S, 388 
of 1668 on the file of the Subordinate 
Judge. Madurai, are the appellants. The 
plaintiffs filed a bare suit for the appoint- 
ment of a receiver for the suit lands for 
certain ancillary directions in the follow- 
ing circumstances. The Pallivasal owns 
properties in Iruvathanallur limits, Madu- 
rai, District, and the defendants are: said 
to be the lessees in occupation of such 
lands belonging to the Pallivasal which 
they have been cultivating on a waram 
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kasis, After the passing of the Madras 
Minor Inams (Abolition and Conversion 
into Ryotwari) Act, (Madras Act 30 of 
1963), the inams came to be vested in the 
Government under Section 3 of Act 30 of 
1963 and in consequence thereof and as 
crdained by the provisions of the Act 
there was an enquiry as to the nature of 
the rights to which the plaintiffs and the 
defendants would be entitled to, In the 
first instance, the Settlement Tahsildar 
granted a ryotwari patta in favour of the 
defendants. On appeal, the Appellate 
Tribunal set aside the order; and a re- 
enquiry was directed to be made by the 
Settlement Tahsildar. It is now reported 
that on such re-enquiry patta was grant- 
ed in favour’ of the Pallivasal, but the 
defendants have taken up the matter on 
appeal to the Tribunal (Land Tribunal, 
Madurai) and the same js pending there. 


2. According to the plaintiffs, the 
defendants who were the lessees and who 
were cultivating the lands on a waram 
basis are bound to pay the waram for the 
lands and cash rent for the coconut tope 
and they having failed to pay the same 
aiter the date on which the above Act was 
notified and as the defendants have no 
properties of their own it would be just 
and convenient to grant. the only relief of 
appointment of a receiver who could be 
directed by the court to harvest and pay 
half of the produce to the plaintiffs as also 
“he usual cash rent towards the use of the 
is topes, 


The defendants through the 
15th iia aaa claimed that the plaintiffs 
are hot Iruwaramdars: but on the other 
hand, they are entitled to Kudiwaram 
right in the lands and they are in lawful 
vossession of ‘the suit properties in exer- 
vise of their right as kudiwaramdars and 
that the Government had collected the 
kist from them and so the plaintiffs are 
not even entitled to receive kudiwaram 
produce for the lands as also the rent for 
the tope. Effectively the defence is that 
a bare suit for the appointment of a re- 
reiver, which would impliedly oust the 
lawful possession of the defendants from 
the properties, is not maintainable and that 
the suit. is barred by provisions of the | 
Madras Act 30.of 1963. 


å, On the above pleadings the fol- 

lowing issues were framed: 
1. Whether the suit as framed is 

E BA T 

2, Whether the plaintiff is entitled to 
melwaram ? 

3. Whether the suit is barred by Act 
30 of 1963 ? 

4.°To what relief is the plaintiff en~ 
titled ? 
Additional Tusues; 

Whether the plaintiff is entitled for 
the appointment of a receiver for the suit 


properties as prayed for in the plaint ? ? 
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The court below held that the defencants 
are in actual possession. of the suit Eands 
and their possessionis admittedly la-vful. 
It also found thac no receiver ‘coulc be 
appointed on the only ground that the de- 
fendants are.poo> and--they may nct- be 


able to pay all tke arrears of rent ir ‘one 


lump sum, On tie question of maimain- 
ability of the acfion, the court held that 
it was not maintzinable and in its discre- 
tion expressed the view that as there was 


no complaint of ects of-waste on the part 


of the defendants. it was neither jus” nor 
convenient to appoint: a receiver. Ir the 
result the suit was dismissed. It s'as 
against this, the present appeal has been 
filed. 


5. ‘Mr, Sandaram. Iver, leerned 
counsel for the appellants, based on the 
analogy of a-simifar sister enactment y viz., 
the Madras Estates (Abolition and :Zon= 
version into Ryozwari) Act, (Madras Act 
26 of 1948) contends that the plaintiffs as 
landholders | shou- d be deemed in law to 
be in possession of the suit lands: and 
fictionally and nctwithstanding the irduc- 
tion of Act 30 of 1963 their possessicn as 
landholders should be deemed to be con- 
tinuous and in that view they have a pre« 
sent right to seek for the relief of ap- 
pointment of a r2ceiver so as to protect 
and safeguard their interests. On the 
question of maintainability he would say 
that though the relief is not one normally 
sought for, yet, zhe arm of justice could 
be extended in ceserving cases by such 
appointment of receiver, though the relief 
asked for is the cnly relief in a lis. Zon- 
tending contra, Mr. Parasaran, leerned 
counsel for the respondents brought out 
the main distinctZon between the wo-king 
of the- two enactments and urged that 
though the purpose of both the legisla- 
tions is similar, ret the manner and the 
modus operandi of its working is distinct 
and separate. Whilst under Madras Act 
26 of 1948, there is no forum presc~ibed 
in the matter of adjudication of the r-ghts 
to obtain patta ir so far as a ryot is con- 
cerned, he pointe out that under Medras 
Act 30 of 1963 a special Tribunal is ceat- 
ed for such enquiries and for the ultimate 
grant of such paita to the tenant ir oc~ 
cupation; and wren this distinctioa is 
borne in mind, the point in controversy 
could easily be visualised and appreciat« 
ed. Furthering His contention, the learn- 
ed counsel would say that as on the date 
of institution of the. present action nei- 
ther the respondents nor the appeLants 
could project an existing right whica fs 
comprehensible in law as am enforceable 
right, it would be a travesty of the exer- 
cise of jurisdiction by courts if a recziver 
is appointed fo: the mere asking ef it. 
Relying upon prezedents of this and ether 
courts the learned counsel submits tkat a 
suit for the aprointment of a rec2iver 
simpliciter is unEnown to law and s a 
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strange and a queer request. He there- 


.fere sustains the ultimate conclusion of 


the court below that the suit is not main- 
tainable not only under the common law 
but also because of the special provisions 
contained’ in Madras Act 30 of 1963. 


6.- it is common ground that the 
civil courts have no jurisdiction to grant 
a patta either under Madras Act 26 of . 
1948. or under Act 30 of 1963. Though a 
forum has not been created for such grant 
of pattas to persons in occupation of the 
land under Act 26 of 1948,- yet by prac- 
tice, the tribunals created by the statute 
for the grant of such pattas to the land- 


holder, were enabled to enquire into the 


competence of an individual in possession 
of the land ta secure such a patta from 
the same’ tribunals which were constitut- 
ed under that Act to grant such pattas 
under Sections 12 to 14 to the landholder. 
In juxtaposition to this, we have a special 
provision in Act 30 of 1963. Section 8 of 
Act 30 of 1963 says that subject to the 
provisions of sub-section (2), every per- 
son who is lawfully entitled to the 
kudiwaram in an inam land immediately 
before the appointed day whether such 
person is an inamdar or not shall, with 
effect on and from the appointed day, be 
entitled to ryotwari patta in respect of 
that land. In order to effectuate this 
provision, certain hierarchy of officers is 
created by it who are ordained and en- 
abled to determine the lands in respect of 
which any person is entitled to a ryot- 
wari patta. Section 11 says so and autho~ 
rises the Assistant Settlement Officer to 
enquire into the claims of any person for 
ryotwari patta under this Act in respect 
of any inam land and render a decision 
thereon. Further appeals as against his 
decision are provided for as is seen from 
clause (3) of Section 11 and Section 30 of 
the Act. It is therefore clear, as was point- 
ed out by a Eench of our court in State 
of Madras v. Ramalingaswami Madam, 
(1969) 2 Mad LJ 281 at p. 298, “We have 
already pointed out that the grant of a 
ryotwari patta under the Act is a right 
created under the Act and that the ma- 
chinery provided under the Act is the only 
remedy for obtaining ryotwari patta”. 

The plaintiffs, when they came to court, 
were not clothed with any right known to 
law to seek for a relief in civil courts. 
Under Section 3 of Madras Act 30 of 1963, 
with effect on and from the appointed 
day and save as otherwise expressly pro~« 
vided in the Act, every inam shall stand 
transferred to the Government and vest 
in them free of all encumbrances. We 
are not quoting Section 3 in extenso. A 
proviso, however, added by Section 2 of 
the Tamil Nacu Act 29 of 1971 says that 


the Government shall not dispossess any 
person who is personally cultivating any 
land in a minor inam until the Assistant 
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settlement Officer and Tribunal ‘and the 
other appellate tribunal for appeal if any 
decid.d that such person is not actually 
entitled to a ryotwari . patta in respect 
of that land under the provisions of the 
Act, This basic provision in Act 30 of 
1963 positively makes out that on and 
efter the notified date the quondam rights 
of the inamdar as well as the -rights of 


_ the person in possession of the lands whe- 


ther as a kudiwaramdar or otherwise got 
postponed and suspended as if by an au~ 
tomatic operation of the notification under 
which the Act js notified. During this 
interregnum or period of suspension as 
we characterise it, it is difficult for either 
an inamdar or any person in occupation 
to assume and vest in him any right 
known to law. The Civil Court cannot 
adjudicate or determine whether one or 
the other is entitled to a patta. Such an 
investigation is admittedly pending. Until 
that stage is reached and the determina- 
tion made by the statutory tribunals, nei- 
ther the plaintiffs nor the defencants could 
come to a civil court and seek for relief 
which on the date o? such asking is in the 
nature of an expectancy or a bare spes 
successionis.. It is elementary that no 
relief can be asked on rights which are 
in the nature of expectancies or bare 
anticipations. No one is sure whether the 
plaintiffs or the defendants would get the 
ryotwarj patta in accordance 
' provisions of the Act. But one thing how- 
ever is clear that on and from the noti- 
fied date the inam Eas vested in the Gov- 
ernment free from all encumbrances. 
Such being the legal as well as the statu- 
tory position, it would be idle for the 
plaintiffs to seek for relief on the basis 
of a bare expectancy and ask for the sole 
and the only remedy of appointment of a 
receiver, Mr, Subramania Iyer however, 
says that the courts have the power de 
hors the common law to appoint a re- 
ceiver in certain situations. 


a Reliance js placed upon a pass- 
age in Halsbury’s Laws of England, 
Volume 32, Simonds Edn. para, 633, at 
page 394, which runs thus— ` 


“Receivers are constantly appointed 
pending the trial of an action or pending 
the Constitution of a legal representative 
of a deceased person, or, if necessary, 
pending a reference to arbitration or the 
trial of an interpleeder issue or pending 
proceedings in another court.” 


The last sentence is pressed into service, 
According to the learned counsel as pro- 
ceedings are pending in another forum, 
though of course the creature of a statute, 
yet it cannot be said that the civil court 
has no jurisdiction to appoint a receiver, 


8. Again referring to a passage in 
Kerr on Receivers, 13th Edn. at page 5, 
the learned counsel says that the object 
sought by such appointment is to safe- 


with the. 
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guard the property for the benefit of those 
entitled to it. It ‘would not be out of 
plece for a Civil Court to exercise juris- 
diction even at the threshold if it is satis- 
fied that in another. forum, though not a 
civil court, disputes are pending in the 
meétter of the recognition of rights of par- 
ties to the property in question or to be 
mcre specific in the instant case when an 
investigation as to the grant of a patta is 
pending before the tribunals created under 
Act 30 of 1963. There is a fallacy in this 
argument. It is not as if that as on the 
daze when the suit was institutad and 
even so as on date, there is a dispute as 
regards the ownership of the property or 
ts possession. What is sought to be agi- 
tated before the statutory tribunals is as 
to who is entitled to a ryotwari patta to 
the lands in question. Strong reliance, 
however, is placed upon a passage in Md. 
Mustafa Marakayar v. Udayanachiammal, 
(1968) 2 Mad LJ 58 at p. 62. Veeraswami, 
J. (as he then was) while considering the 
scope of similar provisions under the 
Madras Estates Abolition Act, 26 of 1948, 
expressed his opinion in the following 
ines— 

“In effect both possession and title of. 
person who is entitled to a ryotwari patta 
are saved from the effect of the notifica- 
ticn under Section 3 (b) and the owner- 
ship in such lands continues in the quon- 
dam .landholder notwithstanding the noti- 
fications and the fact that it is subject to 
determination of the character of the land 
foz which he will be entitled to a rvot- 
wari patta.” 


In our view, this passage ïs being torn 
out of its context so as to serve the inte- 
rests of the plaintiffs. No doubt, if the 
landholder obtains a patta on the comple- 
ticn of the enquiry by the statutory tri- 
bunals then if he were in possessicn of the 
lands on the notified date he would cer- 
tainly continue in possession thereof as 
quondam landholder, But if, on the other 
hand, the land is-in the possession of les- 
se2s or tenants the position is different. In 
view of Section 3 of Act 30 of 1963 the 
ovmership of an jnam is automatically 
transferred to the State and it vests in 
them free from all encumbrances. The 
vesting of the inam and the lancs com-~ 
prised therein rests as it is on a statutory 
fiction by which both the ownersnip and 
the possession become automatically 
transferred on such notification, only to 
slope down on the shoulders of the person 
entitled to a ryotwari patta whick entitle- 
m2nt could be found only after investiga- 
tion by the tribunals. It is in this light 
wa state that the right, if any. which ei- 
ther the landholder or the person in oc- 
cupation has obtained under the provi- 
sions of Act 30 of 1963, is postpcned and 
that there is an interrugnum between a 
notified date and the date when the tribu- 
nels determines as to who is entitled to 
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a ryotwari patta. During the nebulbus 
period, neither the plairtiffs nor the Je- 
fendants could, in a menner known to 
law. project any right known to lew und 
seek relief as if such rights are existing 
enforceable rights, 

9. The learned author Kerr in the 
same edition referred tc above at pag= 7 
contemplated a difficult case like the ne 
under consideration. He says “Where the 
object of the plaintiff is to assert a risht 
to property of which the defendant is in 
enjoyment the case presents more dfi- 
culty. The court by taking possession at 
the instance of the plairtiff may be dcing 
a wrong to the defendant: in some ceses 
an irreparable wrong. If the  plairtiff 
should eventually fail in establishing ‘his 
right against the defendent, the court may 
by its interim interference have caused 
mischief to the defendant for which the 
subsequent restoration of the property 
may afford no adequate compensaticn.” 
(Reliance has been placed upon Mars‘sail 
v. Charteris, 1920-1 Ch 520). 


10, If, therefore, the  plainviffs 
seek for a relief at a time when they are 
not clothed with an enforceable legal risht 
and when they could obtain such a risht 
only on the completion of an enquiry by 
the statutory tribunals, and when adrnit- 
tedly such an enquiry is still pending. the 
plaintiffs cannot seek for relief in a Civil 
Court on the projection of such inchcate 
and incomplete rights. In our view, he 
has merely a bare expectancy in his 
favour and that is not equated generally 
in a civil court to an enforceable right. 


11. This leads or: to the queson 
whether a bare suit for receivership is 
maintainable at all. Under the Civil P, C., 
an application for appointment of a re- 
ceiver is generally mad as an interlcru- 
tory measure when a main relief is pend- 
ing adjudication by the court. It is made 
either under O,'40, Rule 1 or under Eec- 
tion 94 C. P, Code. There can be no 
~ doubt whatsoever that even Section 94 
Civil Procedure Code is not a substan-ive 
provision but a provision which speak: of 
the existence of a main relief for the 
grant of a supplemental relief by the ap- 
pointment of a receiver. Undoubtedly, 
Order 40, Rule 1, contemplates a present 
action for one or the other of the parties 
to it to seek for the appointment of a re- 
ceiver, That is not the case here. “he 
question is whether Section 94, Civil Ero- 
cedure Code by itself would enable the 
plaintiff to obtain the relief of appont- 
ment of a receiver without a substan-ive 
suit laid by him for ary comprehensive 
purpose otherwise. Seccion 94 appears in 
Part VI of the Civil Procedure Code, urciler 
the caption ‘Supplemental proceedirgs’, 
The relevant portion reads thus:— 

"In order to prevent the ends of “us- 
tice from being defeated the court may, 
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if it is so prescribed appoint a receiver of 
any property and enforce the performance 
of his duties by attaching and selling his 
property and make such other interlocu- 
tory orders as may appear to the court to 
€ just and convenient.” 

12. The use of the word ‘other’ in 

clause (e) of Section 94 is very significant, 


original in application: yet clause (e 
Section 94 makes it clear that ae i 
enumerated in clauses (a), (c} and (d) are 
only interim in nature meaning thereby 
that these reliefs mentioned in Section 94 
could only be granted as: an aid or an- 
cillary to a main relief sought for by the 
person seeking the interlocutory crder. 

13. In Ramanatha Iyer’s Law Lexi- 
con, the word ‘supplementary procee- 
ing has been explained thus— 

A supplementary proceeding “5 a se- 
parate proceeding in an original action in 
which the court where the action is pend- 
Ing is called upon to exercise its jurisdic- 
tion in aid of the judgment in accion,” 
It appears to us that if any person seeks 
relief under Section 94 and inter alia asks 
for the appointment of a receiver, the 
condition precedent for making such a re- 
quest is the existence of a main action 
which was already initiated by the person 
seeking the interlocutory relief. This si- 
tuation is absent in the instant case. 

14, It cannot be said that Section 
151, Civil Procedure Code could be in- 
voked in such circumstances. The special 
excludes the general is elementary princi- 
ple of law. When the Civil P. C. has pro- 
vided for grant of such a relief of ap 
polntment of receiver both under Section 
94 and under Order 40, Rule 1, it would 
be improper to invoke the inherent juris- 
diction of the Code under Section 151 to 
entertain ‘a bare suit for the appointment 
of a receiver and hold that such jnterlo- 
cutory orders can be made in the absence 
of a request for any other main relief. 


15. In State of Orissa v, Ram- 


.chandra, AIR 1964 SC 685 the supreme 


Court said that an interim relief can be 
granted only in aid of and as auxiliary to 
the main relief which may be available to 
the party on final determination of his 
rights in’a suit. 


16. It therefore follows that it 
would be difficult for the Plaintiff to ask 
for a bare interlocutory relief of appoint- 
ment of a receiver. Again there is abun- 
dant authority of both our court and 
other courts for the proposition that such 
a. request in the abstract and solely for 
the purpose of wresting property’ from 
the person in lawful possession ought not 
to be encouraged. 


17. A learned Single Judge of the 
Madhya Pradesh High Court in Thatalo- 
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mel Khundromal-v. Bhagwan: Prasad Ti- 
wari, ATR 1955 NUC 3355 (Madh 
Bha) strongly expressed the view that to 
file a suit only for the appointment of 
receiver js queer on the face of it and 
proceedings for the appointment of a re- 
ceiver are termed supplemental proceed- 
ings in Civil P. C. and Section 94 con- 
tains provisions for general’ powers of the 
court -in regard to various kinds of inter- 
locutory orders. which it can pass im 
course of proceedings. before it and sup- 
plemental proceedings are a means to an 
end and not an end in themselves. 

18. - In Chandreshwar Prasad Narain 
Singh v, Bisheshwar Pratap. (1920) 58 IC 
405 = (AIR 1920 Pat 501), 
- Bench of the Patna High Court said that 
a court hes no jurisdiction to: appoint a 
receiver in respect of property regarding 
which no litigation is pending. 

19. In Ramsarup Pas v, Ramesh- 
war Das, ATR 1950 Pat 184, another Divi- 
sion Bench of that: court observed— 


“The power conferred on the court 


by Order 40. Rule 1-(a) to appoint a re- 
ceiver refers only to the appcintment of 
a receiver in respect of property in regard 
to which litigation is pending, that is to 
say, as long as the suit remains pending. 
The court has no power to direct the ap- 
pointment of a receiver, or the continu- 
ance of the receiver already appointed, to 


hold charge of the property after ‘the li- 


_ tigation is determined.” 


Obviously the learned Judges kad in view 
the situation in respect of property in re~ 
gard to which litigation is pending in the 
same court -in which the application for 
receiver is made when they said ‘m res- 
pect of property in regard to which Hti- 
gation is pending’. The litigation should 
be pending in the same couri in which 
the interlocutory relief is asked for. 

26. In Chockalingam Pillaj v. Pi- 
chappa Chettiar, (1925) 22 Mad LW 579 = 
(AIR 1926 Mad 155), 
J., accepted the’ contention raised before 
him that a civil court cannot by way of 
receivership do what it cannot do by way 
of decree in the suit. 


2i. In this case, the ccurt cannot 
grant a patta when the pending litigation 
‘before the statutory tribunals is in rela- 
tion to grant of patta. If.the civil court 
cannot grant a patta, it cannot grant the 
relief of appointment of receiver. 

22. In Kochunni v. Kunnukutta- 
punni, AIR 1964 Ker 86, the learned 
Judges after referring to a passage of the 
House of Lords in Oven v. Homen, (1853y 
4 HLC 997, observed thus 

“Though the issue of injunction and 
the appointment of receivers are two 
forms of specific relief under Section 5 
of the Specific Relief Act, 1877, a stronger 
case is required for the latter than for 
the former. In appointing a receiver the 
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ccurt wrests the possession from the de- 
fendant and assumes management of the 
property.” 

Hence in cases invoking ouster of a per- 
scn in exclusive possession, the applicant 
has to make out special circumstances ne- 
cessitating special protection of his rights 
by the appointment of a receiver: and as 
such dispossession may be a wrong done 
tc the defendant, the court ought to be 
very, reluctant to grant such a prayer. A 
fortiori in a case where the plaintiff has 
no rights in praesenti but has oniy a bare 
expectancy in future for obtaining patta 
he cannot prematurely ask for the - ap 
pointment of a receiver, resulting in the 
disturbance of certain rights i in the person 
att is in lawful possession of the proper~ 


23. On the ground that the suit is 
not maintainable and on the basis that no 
edifice could be put up without a founda- 


, tion. and as there is no enforceeble sub- 


stantial right in the plaintiff for him to 
enforce it in a substantive action and as 
no interlocutory relief by way of appoint- 
ment of a receiver can be asked without 

a pre-existing action in which the sub- 
stantial right is being agitated, we are of 
tke view that the suit is not maintainable 
and the relief asked for is not cnly pre- 
mature but misconceived. The appeal 
therefore fails and js dismissed. - “There 
will be no order as to costs.- 


24. We are compelled to before 
parting with this case to give a direction 
to the Minor Inam Abolition Tribunal to 
dispose of C. M. A. 82 to 95 of: 1972 on 
its file before the end of March 1975, and 
to report the same to this court. l 

Order accordingly, 
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KAILASAM AND VARADARAZAN, JJ. 
Commissioner, Pattukottai Municipa- 
lity, Appellant v. Chandrasekaran (Minor), 
Respondent. 
“Writ Appeal No, 311 ‘of 1972, DJ- 
31~1~1975.* 


- (A) Tamil Nadu District Mfunicipali- 
ties Act (5 of 1920), Sections 216. 317 and 
389 — Scope — Construction of building 
without sanction — Final order under 
Section 216 (3) for demolition — Failure 
ta comply — Executive authority can still 
take action under general provisions of 
Section 339. 


While Section 216 provides for a prox 
visional order requiring the owner to de«’ 


*(Appeal under Clause 15 of Letters Pa~ 
tent against Judgment of Ramaprasada 
Rao, J.. in W. P, No. 148 of 1972, D/- 
3-4-1972.) 


I£/J8/D602/715/KSB 
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molish the work done followed by a final 
order confirming the provisional order, 
Section 339 which is a general provision 
provides steps to be taken when the 
owner does not comply with the noice. 
When the owner neglects to obey the 
order under Section 216 (8) there coulc be 


mo further obstruction to the execusive 


authority for taking action under Seccion 
339, Section 317 relates to proseci&ion 
for failure to comply with the order under 
Section -216. But that does not in any 
way affect the right of the executive au- 
thority to take action under Section 339 
for giving effect to the notice under Sec- 
tion 339. ATR 1941 Mad 259 and 1955-1 
Andh WR 384 and ATR 1958 Ker 279, Jis- 
cussed, (Para 9) 

(B) Constitution of India, Article 226 
—- Construction of building on Govern- 
ment Land without prior sanction of wiu- 
nicipality —- Building rules not allered to 
be violated — Order for demolition of 
construction by Municipality — Writ issu- 
ed by Single Judge against Municipclity 
. restraining it from demolishing ¢on- 
struction not interfered with in Leffters 
Patent Appeal — (Letters Patent (Mind), 
Clause 15), (Paras 14, 15) 


Cases Referred: Chronological Paras 


AYR 1958 Ker 279 = 1958 Ker LT 116 12 
(1955) 1 Andh WR 384 11 
AIR 1941 Mad 259 = (1940) 2 Mad LJ 

1032 10 12 


. G. Ramaswami for R. Balasubrama- 
niam, for Appellant; K. Alagiriswami, for 
Respondent. 

 KATLASAM, J.:— This appeal is 
preferred by the Commissioner of Pa-tu- 
kottai Municipality against the judgment 
of Ramaprasada Rao, J., in W. P, 14€ of 
1972, The writ petition was filed by 
' minor Chandrasekharan, represented by 
his father and guardian Natanam Chet- 
tiar for the issue of a writ in the naure 
of Mandamus or any other appropr.ate 
writ directing the respondent-Municipatity 
to forbear from demolishing the peti- 
tioner’s building in S. No. 68/A-5 of Pat- 
tukottai village. 

2. The respondent herein ecm- 
menced putting up a construction in S. 
No. 68/A-5 within the Municipal limits of 
Pattukottai village. On 4-12-1970 he ap- 
plied to the Municipality for permission 
to put up a godown over the land and 
submitted building plans for the purpsse. 
Before sanction of the plan, the respon- 
dent started construction on 4-12-1970, and 
a door frame on the site was fixed on 
15-12-1970. As the respondent had ecm- 
menced building without getting a sanc- 
tion, a notice under Sec, 216 (1) © (a) of 
the Tamil. Nadu District Municipalities 
Act, dated 19-12-1970, was served on Kim 
calling on him to demolish the unauthoris- 
ed construction. This notice was ak- 
nowledged by him on 22-12-1970. Dn 
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3-12-1971 the first plan submitted for con- 
sideration was rejected on the ground that 
there was 2 Violation of the specific build- 
ing requisition, The respondent applied 
for a second time for approval of the site 
and for further construction and forward- 
ed fresh plans. The second application 
was made on 5-4-1971. On 21-4-1971. the 
Provisional order issued under Section 216 
(1) (i) (a) of the Act calling upon the res- 
pondent to demolish the construction was 
confirmed under Section 216 (3) The se- 
cond plan submitted by the respondent on 
3-4-1971, was also rejected on the ground 
that the respondent proceeded to cons- 
fruct without permission and he did not 
obey the provisional order made under 
Section 216 (1) (i) (a) of the Act. The re- 
jection of the first plan was acknowledg— 
ed by the respondent on 24-4-1971. The 
respondent filed a third plan for sanction 
of the building plan and approval of the 
site and furnished fresh plans on 27-4- 
1971, but the third plan was returned on 
30-4-1971, on the ground that the building 
would be an encroachment upon the Gov- 
ernment land. 


3. It is not in dispute that the site 
on which the building was sought to be 
built was kottai poromboke and is Govern- 
ment land, Proceeding for non-compli- 
ance with the direction of the Municipa- 
lity was taken and the provisional order 
under Section 216 (1) was confirmed under 
Section 216 (3) of the Act, The respon- 
dent was then prosecuted before the Spe- 
cial First Class Magistrate, Pattukottai 
for an offence under Section 216 (1), (2) 
and (3) and Section 317 of the Act and 
the case is pending. An appeal was filed 
by the respondent but no order was pass- 
ed by the Municipal Council, In the writ 
petition the respondent contended that 
after the Municipality initiated the crimi- 
nal proceedings as contemplated under 
the Act, the Municipality is not entitled 
to pull down the building as it had no 
jurisdiction to demolish it by itself. Ac- 
cording to the respondent the only course 
open to the Municipality for the non- 
compliance of the direction under Section 
216 is to prosecute for an offence under 
Section 317. ; 


4. Before the learned Judge and 
before us it was contended that a direc- 
tion under Section 216 (1) to (3) to demo- 
lish an unauthorised construction, if not 
complied with, can only be dealt with as 
an offence punishable under Section 317 
and the Municipality cannot on its own 
force demolish the unauthorised construc- 
tion, The learned Judge held that the 
Municipality had the power to prosecute 
a delinquent person but had no power to 
enforce the demolition of that building 
because they did not sanction the plan 
and in the particular case they could not 
sanction the plan as the ildi was 


_ sought to be put up in a kottai poromboke, 
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The learned Judge was also of the view 
that if the Municipality intended to demo- 
lish a construction put up within its pre- 
cincts then it should initially possess 
the authority to permit such a construc- 
tion or in the alternative be of the view 
that the construction is not in accordance 
. with the content of the permission grant- 
ed by it to build and if it has no power 
to give such permission to construct then 
it follows that it has equally no power 
to direct a demolition of such a structure 
unless the Act specially empowered it to 
do so. The learned Judge further observ- 
ed that as the land in which a building 


was put up is kottai poromboke, it is not - 


for the municipality to feel aggrieved 
about it whatever rights the Government 
may have as against the encroacher and 
the Municipality cannot take rroceedings. 


5. Chapter X of the Act deals with 
building regulations and Sections 197 to 
206 deal with buildings other than huts. 
Section 197 provides that if any person 
intends to construct or reconstruct a 
building other than a hut, he shall send 
to the executive authority an application 
in writing for the approval of the site, to- 
gether with a site plan of the land and an 
application in writing for permission to 
execute the work together with a ground 
plan, elevations and sections of the build- 
ing, and a specification of the work. Sec- 
tion 199 provides that the construction or 
reconstruction of a building shall not be 
begun unless and until the exacutive au- 
thority has granted permissicn for the 
execution of the work. Secticn 216 con- 
fers powers on the executive <euthority to 
take certain action if the construction or 
reconstruction of the building had been 
commenced without obtaining the permis- 
sion or carried out or completed contrary 
to the permission granted or any alterna- 
tive mode contrary to the notice issued. 
He, the authority, may make a provisional 
order requiring the owner or the builder 
to demolish the work done in order to 
bring the construction work in conformity 
with the Act, bye-laws or rules. Section 
216 (2) requires the executive authority 
to serve a copy of the provisional order 
made under sub-section (1) on the owner 
of the building together with a notice re- 
quiring him to show cause within a rea- 
sonable time to be named in such notice 
why the order should not be confirmed. 
Under sub-section (3) if the owner fails 
to show cause to the satisfaction of the 
executive authority, the executive autho- 
rity may confirm the order with any 
modification he may think fit to make, 
and such order shall then be binding on 
the owner. This section as is seen, ena- 
bles the executive authority to require 
‘the owner to demolish the work done, 

6. section 317 of the Act enables 
the executive authority to take action 
against a person who had failed to obey 
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the direction given to him under Section 
216 and nrosecute him, The person who 
failed to obey may be fined by the Cri- 
minal Court upto a sum of Rs. 500/- in 
the case of a building as also a sum of 
Rs. 100/- for each day during which the 
offence is proved to have continued after 
the first day. Thus in addition to action 
taken under Section 216 by passing an 
order directing the owner to demolish the 
work done, criminal prosecution can also 
be taken, 


- 4, Section 339 which comes under 
Chapter XVI and relates to power to en- 
force licensing provisions, orders etc., and 
sub-section (1) provides that whenever by 
any notice, requisition or order under this 
Act, or under any rule, bye-law or regu- 
lation made under it, any person is re- 
quired to execute any work or to take 
any measures or do anything a reasonable 
time shall be named in such notice, re- 
quisition or order within which the work 
shall be executed, the measures taken, or 
the thing done. Under sub-section (2), if 
such notice, requisition, or order is not 
complied with within the time so named 
the executive authority may cause such 
work to be executed or may take any 
measures or do anything which may in 
his opinion, be necessary for giving due 
effect to the notice, requisition or order 
as aforesaid. 


n 8. _ Section 339 is a general provi- 
Sion which refers to any notice that may 
be given under the Act or any rule, bye- 
law or regulation to execute any work or 
to take any measure or do anything with- 
in. a reasonable time to be named in such 
notice. If such notice, requisition or order 
Is not complied within the time so named, 
the executive authority may cause such 
work to be executed or may take any 
measures or do anything which may, in 
his opinion, be necessary for giving due 
effect to the notice, requisition or order as 
aforesaid. Section 339 (2) confers the 
power on the executive authority to cause 
such: work to be executed or to take mea- 
sures or do anything which may, in his 
opinion, be necessary for giving due effect 
to the notice etc. 


9.. Under Section 339 a notice and 
order under the Act was given and 
reasonable time was also given requiring 
the respondent to enable him to carry out 
the work. The provision of Section 339 has 
been satisfied; and under Sec. 339 (2) the 
executive authorities have the right to 
cause work to be executed or to take any 
measures or do anything which may, in 
their opinion, be necessary for giving due 
effect to the notice. The attack of the 
learned counsel for the respondent against 
the legality of the order is that the rules 
relating to building are found under Sec- 
tion 216 which are special provisions and 
as the special provisions always override 


od 
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the general provisions resort could not. be 
made to the general provisions when th2re 
are special provisions in regard to a mat- 
ter. This contention overlooks the fact 
that while Section 216 provides for a to- 
visional order requiring the owner to Je- 
molish the work done followed by a final 
order confirming the provisional orcer, 
Section 339 provides steps to be taken 
when the owner does not comply with che 
notice. When the owner neglects to okey 
the order under Section 216 (3) — there 
could be no further obstruction to che 
executive authority for taking acton 
under Section 339. Section 317 relates to 
prosecution for failure to comply with che 
order under Section 216. But that does 
not in any way affect the right of the exe- 
cutive authority to take action under S2c- 
tion 339 (2). 

10. The learned counsel for -he 
respondent relied on a decision of he 
Bench of this court in Mayandi v. Ma- 
dura Municipality, AIR 1941 Mad 259. The 
facts of the case are that the owner ap- 
plied to the Municipality for sanction on 
25-6-1931 to erect a building and on 17-7- 
1931 the sanitary inspector reported no 
objection to the erection of the building, 
but without waiting for the sanction of 
the executive engineer, . the appellant- 
owner commenced the building and com- 
pleted the work. On 20-7-1931, the eze- 
cutive authority called upon the apral- 
lant to submit a plan of the lay-out of -he 
whole survey number. This requirement 
was, however, not complied with urtil 
9-5-1932. After the executive engineer 
had on 20-7-1931 called for a plan of the 
lay-out of the whole survey number, no 
further communication was addressed to 
the appellant until 5-5-1932, when ‘fhe 
Special Officer issued a notice purporting 
to be pursuant to Sections 338 and 339, by 
which he required the appellant to der o- 
lish his building within four days on the 
ground that it had been erected withcut 
municipal licence. On 7-6-1932, the Ste- 
cial Officer sent men to the site for the 
purpose of demolishing the building aad 
this work was carried out in the preserce 
of officials of the municipality. On tne 
facts the Bench after considering the pho- 
visions of Section 216 (1), (2) and (8) held 
that an order passed under Section 216 3) 
would be binding on the owner, for if an 
order under sub-section (3) becomes effec- 
tive, it can be enforced by virtue of tne 
provisions of Section 339. The learnsd 
counsel for the respondent relied on tne 
following passage in the aforesaid Bench 
decision which runs as follows:— 


"The Act does not direct any special 
procedure to be followed for remedying 
breaches of the law with regard to i- 
cences, permissions, registrations, apart 
from that to be found in the chapter re- 
lating to building regulations. Therefore, 
except in the case of buildings, direct az- 
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ae be taken under Sections 338 and 


We do not find this passage, in any way, 
helps the respondent for what is stated is 
that except in the case of buildings, di- 
rect action may be taken under Section 
339: but in the case of buildings, action 
should be taken under Section 216 before 
proceedings were taken under Section 
339, This is made specific by the observa- 
tion, “if an order under sub-s, (3) becomes 
effective, it can be enforced by virtue of 
the provisions of Section 339.” This deci- 
sion therefore not only does not support 
the respondent’s contention but clearly 
negatives his contention. 


ii. The learned counsel for the 
respondent also relied on the decision of 
the Andhra Pradesh High Court in Kaki- 
nada Municipality v. Satyanarayana, 
1955-1 Andh WR 384. In that case the 
court held that the provisions of Section 
216 do not enable the municipality to di- 
rect demolition of a building merely be- 
cause the building ultimately erected is 
not in accordance with the approved plan. 
It held that it is necessary for the muni- 
cipality, and if the matter comes to the 
court — for the court, to satisfy itself 
whether the building is not in conformity 
with the Act, bye-laws, rules, direction or 
requisition as aforesaid. These observa- 
tions do not help the respondent, for the 
decision was based on the facts of that 
case, 


12. In Kalianikutti Amma v. State 
of Kerala, AIR 1958 Ker 279 the court 
held that Chapter X of the Act contains 
what are called building regulations and 
SO long as that chapter contains provi- 
sions as to how contraventions thereof 
should be dealt with, the Municipality 
cannot have recourse to the general pro- 
visions In Section 338, for such contraven- 
tions, In coming to the conclusion the 
learned Judge relied on the decision of 
the Bench of this court (already referred 
to) in Mayardi Chettiar v. Madurai Muni- 
cipality, AIR 1941 Mad 259, but the pas- 
sage which we have underlined, namely, 
that proceedings under Section 339 can be 
taken after action was taken under Sec- 
tion 216 (1) to (3) has not been noticed 
by the learned Judge. We therefore, find 
that the three decisions cited by the learn- 
ed counsel for the respondent do not sun 
port his contention. 


13. It was next urged that when 
several persons are allowed to put up 
buildings in kottai poromboke, the respon- 
dent was denied permission. The respon- 
dent has alleged in para. 6 of his affida- 
vit that the municipality had declined to 
grant him permission while various 
owners were given permission to build’ 
about 40 houses in S. No, 68-A.5. This 
allegation was denied in the counter-affi-~ 
davit. But in the reply affidavit, the res- 
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pondens bad given particulars about 4g 
houses; but as the municipality had no 
opportunity to deny the specific alega- 
tions, nothing was done further. On the 
allegations on record we are unable to say 
that the respondent was discriminated 
against. 


14, We feel. therefore, that under 
Section 339 the executive authority have 
the rignt to cause such work to be exe- 
cuted or to take any measures or do any- 
thing which may, in their opinion, De ne- 
cessary for giving dus effect to the notice. 
Having found so, we asked tne learned 
counsel for the Municipality to inform us 
whether the building rules had In any 
way been contravened. The learned 
counsel informed us that the building 
rules had mot been contravened. The 
only centravention is that the building is 
put up en a poromboke. As the building 
rules have not been contravened, we do 
not think we would be justified in inter- 
fering with fhe order of the learned Judge 
to enable the municipality to demolish 
the buiiding. 


15. In the cireumstances, ‘while 
setting out the position of law so far as 
the powers of the municipality are con- 
cerned we refrain from setting aside the 
order of the learned Judge granting a 
writ directing the Municipality to refrain 
from demolishing the building, as on the 
facts that step is not called for. The only 
objection is that the building is on a por- 
omboke. It will be open to the Govt. 
which will be the affected party to take 
such steps as are open to it to redress 
their grievances if any. The prosecution 
that is filed by the Municipality will gə 
on and will be disposed of according to 
law. With these observations, we dis- 
miss the writ appeal. There will be nə 
order as tə costs. 


Appeal dismissed, 
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VEERASWAMI, C. J. AND 
NATARAJAN, J. 
Stote of Tamil Nadu and another, Ap- 
pellants v. Sri-la-Srij Ambalavana Pan- 
dare Sannadhi. Respondent, 


Writ Appeal No. 158 of 1973, D/- 8-1- 
1975.*- 

(A) Madras Inams (Supplementary) 
Act ‘(31 of 1963), Section 5 — Tribunals 
power under — If extends to deciding 
whether-land in question is non-ryotvari. 
Ww. P > No. 3795 of 1959, DI = 25-3-1971 
{Mad}, Reversed. 


. ee 
*(Against order of Palaniswami J., in W. 
P. No. 3795 of 1969, D/- 25-3-1971.) 


GS/1S/C507/75/JRM 


Sannadhi (Veeraswami C. J.) 


A- I. R. 


Where the jurisdiction of a tribunal 
depends on certain preconditions, it has 
the power to determine as preliminary 
issue the existence of those conditions. As 
such when there is a dispute as to whe- 
ther the land in question is non-ryotwari 
tle tribunal under the section has the 
power to decide that question as also the 
further question whether that land is a 
minor inam. It- cannot be said the tribu- 
nal’s jurisdiction is restricted only where 
the land is admittedly non-ryotwari. W. 
P. No. 3795 of 1969, D/- 25-3-1971 (Mad), 
Reversed, (Para 2) 

(B) Constitution of India, Article 226 
— Writ jurisdiction — If and how far 
available to decide questions as to a noti- 
fication under Madras Act 30 of 1903. 
(Madras Inams (Supplementary) Act (31 
of 1963), Section 5). | 


Thougn the power under the Article 
Is not subject to limitations, it cannot be 
used to allow parties to skip prescribed 
statutory remedies available in specific 
cases. Thus questions as to a notification 
issued under the Madras Act 30 of 1963 
on the ground that certain lands were | 
minor inams will heve to be decided only 
under the Madras Act 31 of 1963. This is 
clear from the scheme of the Madras Act 
31 of 1963 also. (Para 2) 


Govt. Pleader, for Appellants: S.` 
Gopalan and B. Kumar, for Respondent. 

VEERASWAMI, C. J:— This is an 
appeal by the State from a judgment of 
Palaniswamy J, which is capable of dis- 
posal on a short ground, though the 
learned Judge had gone into the merits 
of the question whether the lands notified 
under Madras Act 30 of 1963 constituted 
minor inams or not. He answered that 
question in the negative. The State’s ob- 
jection based on the Madras Inams (Sup- 
plementary) Act, 1963, did not find favour 
with him; which, in our opinion, and with 
due respect to the learned Judge, was not 
right. 

2. The Madras Inams (Supplemen- 
tary) Act, 1963 was enacted, as seen from 
the Preamble to the Act, to provide for 
the determination of the question - whe- 
ther any non-ryotwari area in the State 
of Madras is or is not an existing inam 
estates, a part village inam estate, a minor 
inam or a whole inam village in Pudukot- 
fai. Madras Act 30 of 1963 which deals 
with the abolition of minor inams, did not 
provide for a machinery to decide whe- 
ther an inam is a minor inam to which 
that Act would have application, Madras 


-Act 31 of 1963 which is the Madras Inams 


{Supplementary) Act 1963, provides for 
the machinery. ; 
‘Section 5 starts with non-obstan 
clause and confers jurisdiction upon the 
Settlement Officer fo decide whether ‘the 
non-ryotwari’ area specified in the appli- 
cation is or is not among other things a 
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minor inam. The definition in Sectior 2 
read with non-obstante clause in Secton 
5, shows that Section 5 js overriding end 


under the former section an existing inam. 


estate shall have the same meaning as in 
clause (4) of Section 2 of the Inam Estate 
Abolition Act and minor inams, as in 
Clause 2 of the Minor Inams Aboliton 
Act. The whole object of Section 5 is to 
enable to decide when a dispute arises as 
to the character of the land. I$ it is ncn- 
ryotwari, the question would be whetker 
it would constitute one or the other forms 
of estates listed in Section 5. If it is ryot- 
wari, it would. at once be clear that it 
would not constitute any one of these «s< 
tates in the Ifst, Palaniswami, J. proceed- 
ed upon the view that section 5 would 
confine only to noh-ryotwari area and orly 
if on application, Section 5 involves surh 
land, a question as to whether it consti- 
tuted the other form of estate menticn- 
ec therein would arise.. We are unable 
to accept this construction. 





power of the Tribunal under Section 5 to 
decide. We cannot subscribe to the view 


the decision of the Tribunal is subject io 
an- appeal and a iurther revision to tris 
court. The decision arrived at by the e>- 
plication of the Act is made binding upen 
the parties — vide Section 3. 


Also, the jurisdiction of civil court 
and revenue courts is b by Section 
10 to adjudicate upon the questions ag- 
umbrated therein, Having regard to tke 
scheme of the Act, we are of opinion that 
the question whether the notificaticn 
made in 1965 under Madras Act 30 of 
1963 on the footing that the lands. were 
minor inams would have to be decided 
only under the provisions of Madras Am 
31 of 1963. It is true that Article 226 is 
not subject to anv limitation as to tke 
jurisdiction of this court. However wice 
the power thereunder is, it is plain that n 
exercising that power this court woud 
net allow the parties to bye-pass or ciz- 
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cumvent or defeat any of the statutory 
provisions providing for other reraedies in 
specifie cases, On that view cf the mat. 
ter, we allow the appeal with costs. Coun- 

sel’s fee Rs, 156/-, 
| 3. But in the circumstances ef the 
case, in order to serve the ends of justice, 
we direct, that if the respondent files an 
application under Seetion 5 within 60 days 
from this date, no question of limitation 
wiil ‘be permitted to be raised. the appli- 
Cation will be taken on file and the Tri- 
bunal will deal with it on that basis. In 
disposing of such application the tribunal 
with not m. any way be guided by the ob- 
servations or conclusion of the learned 
J udge expressed in the petition from 
a this appeal arose which we allow- 
Appeal allowed. 
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M/s. Bright Bros, (Pvt.) Ltd., Bombay, 
Appellant v. J. K. Sayani, Respondent. 

Appeal No. 872 of 1970, D/- 2-1-1975," 

fA) Contract Act (1872), Section 206 
oe Expression “such revocation or renun- 
ciation” =- Word “such” — Meaning — 
Word used by Legislature, if to he ignor- 
ed — Requirement of reasonable notice 


‘under Section 206, when available — ( (3) 


Interpretation of Statutes — (ii) Words 
and Phrases =. ‘Such’}, AIR 193i Cal 676 
(SB), Dissented from. 

The word. ‘such’-means “of that kind, 
of the same or like kind’. The word ‘such’ 
always refers to something else and it ge- 
nerally and naturally refers to its last 
antecedent. The expression ‘such revoca- 
tion or renunciation’ occurring in Section 
206 will refer only te the ‘revocation and 
renunctation’ dealt with in Section 205. 
AIR 1931 Cal 676 (SB), Dissented from. 

(Feras 11 to 14) 
„ _ it is one of the cardinal principles of 
interpretation that no word used by the 
Legislature in a statute should be ignored 
or should be held to be meaningless, 
superfluous or otiose, unless the court is 
driven to such a conclusion, having regard. 
to the scheme, object, and other relevant 
circumstances of the statutory provision. 
The courts cannot refuse to give the werd 
its normal and ordinary meaning and hold 
that it is superfluous or otiose, particular- 
ly when the giving of such normal end 
ordinary meaning to the word, ‘such’ does 
not bring about any absurdity. (Para 13) 


An agency being one based on mutual 
trust and confidence should be revocable 


*(Against decree of City Civil Court, Mad- 
ras, in O. S. No, 4905 of 1968}. 
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and terminable and there can be no ques- 
tion of permanency with regard to a con- 
tract of agency. If the parties enter into 
a relationship of principal and agent 
without there being any fixed period for 
the continuance of such relationship, nei- 
ther party can complain against the action 
of the other in terminating the relation- 
ship at any time he liked, subject of 
course, to the restrictions imposed on the 
principal’s authority to revoke the agency 
under Sections 202 and 204. 

(Paras 16 to 18) 


Hence, the requirements of reason- 
able notice of revocation or renunciation 
contemplated by Section 206 is applicable 
only to the ‘previous revocation and re- 
nunciation’ dealt with by Section 205, that 
is, it is applicable oniy to agencies in 
which the parties have contracted either 
expressly or by necessary implication 
that the agency should continue for a par- 
ticular period of time and where there is 
no such contract, Section 206 has no ap- 
plication and therefore the agent in such 
a.case is not entitled to a reasonable 
notice before the termination of the 
agency, (1955) 2 All ER 722, Distinguish- 
ed: (1917) 2 Ch 297, Applied. (Para 20) 
Cases Referred: Chronological Paras 
AIR 1957 Puni 226 = 32 ITR 418 12 
1955-2 All ER 722 = (1955) 2 QB 556 21 
AIR 1931 Cal 676 = 35 Cal WN 361 (SB) 


10 
1917-2 Ch 297 = 86 LJ Ch 693 4 
1896 AC 146 = 65 LJ Ch 394 11 


(1873) 8 Ch A 942 = 42 LJ Ch 884 17 


V. K. Thiruvenkatachari and Sriniva~ 
san, for Appellant: K. N. Balasubrama- 
nian and D, Trilokchand Chopra, for Res- 
pondent. 


JUDGMENT:— The defendants in 
O. S. No, 4905 of 1968 on the file of the 
City Civil Court, Madras, are the appel- 
lants herein. Since the appeal was argu- 
ed before me within a very narrow com- 
pass, it is unnecessary to refer to the facts 
of this case in great detail. The respon- 
dent is a wholesale dealer in plastic goods 
doing business at Madras, while the ap- 
- pellants herein are manufacturers of plas- 
tic goods. having their office and business 
premises at Bombay. In or about 1952, 
there was an arrangement between the 
appellants and the respondent under 
which the respondent became the sole 
selling agent of the appellants with regard 
to specified area, The terms of that ar- 
rangement admittedly had not been re- 
duced to writing. The respondent had 
been purchasing the goods of the appel- 
lants as well as booking orders for the 
sale of the appellants’ goods and forward- 
ing those orders to the appellants for 
being executed.. A commission of 6 1/4 per 
cent. was being paid by the appellants to 
the respondent in respect of the orders so 
executed as well as on the goods supplied 
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by the appellants tọ the respondent di- 
rectly. An extra commission of 1 1/2 per 
cent. and concession regarding Central 
Sales Tax were also given to the respon- 
dent by the appellants. 

This arrangement which was in force 
from 1952 onwards was modified by ‘a 
letter dated 27-2-1964 written by -tha 
appellants to the respondent herein, mark. 
ed as Ex, A-44. Under this arrangement, 
the nature of the velationship between 
the parties was not altered, but only the 
remuneration received by the respondent 
by way of commission was changed, Under 
the revised terms, the respondent was to 
get only 6 1/4 per cent, towards commis- 
sion on all orders either booked in the 
name of the respondent or booked in the 
name of third parties and no additional 
commission or rebate regarding Central 
Sales Tax was payable to the respondent. 
However, a commission called, “Target 
Commission” of 1 1/4 per cent, was to be 
paid by the appellants to the respondent, 
if the annual turnover exceeded a parti- 
cular limit. This agency of the respon- 
dent was terminated by a letter dated 
28/30-9-1964, marked as Ex. B-56. It is, 
therefore, the respondent instituted the. 
present suit for recovery of a sum of 
Rs, 50,000/~ from the appellants herein. 


The said sum of Rs. 50,000/- included 
the amount claimed by the respondent 
under three heads. One was that the res« 
pondent was entitled to a reasonable 
notice before his agency was terminated, 
that that-reasonable notice would be a 
notice of 12 months, that the respondent 
was earning a commission of Rs. 4,000/- 
per month and that therefore the amount 
to which he would be entitled for the said 
notice period would be Rs, 48,000/-. The 
second was that he was entitled to a com- 
mission of Rs. 12,000/-, on the actual 
orders booked by him before the termina- 
tion of his agency, which were subse- 
quently executed, some of them directly 
and some of them after having been re- 
booked in the name of the new agent aps 
pointed in the place of the respondent. 
The third was that the respondent wags 
entitled to compensation for the loss suf- 
fered by him in payment of salary etc, 
to the staff employed by him in connec= 
tion with the agency business. Thus. the 
total of these three sums came to Rupeeg 
75,000/-. The respondent admitted that as 
on the date of termination of the agency, 
he owed a sum of Rs. 13,432.41 to the ap- 


pellants. Deducting the said sum 
of Rs. 13,432.41 from the sum 
of Rs. 75,000/-, the balance came to 


Rs. 61,567.59. However, the respondent 
restricted his claim in the suit to a round 
figure of Rs. 50,000/-. 

2. The appellants contested the 
claim of the respondent in this behalf, 
They contended that the respondent was 
not their agent and that he was only a 
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stockists for their goods. They also de- 
nied that there was any need to give any 
notice before terminatirg the relation-hip 
that existed between the parties. There 
were certain other defences also put <or- 
ward by the appellants as reflected in the 
following issues framed by the rial 
court— 


1. Whether the plaintiff is the sole 
selling agent for the plastic goods menu- 
factured by the defendants for the States 
of Tamil Nadu and Ardhra Pradesh or 
whether he was only a stockist ? 


2. What were the terms and condi- 
tions of the jural relaticnship between. the 
plaintiff and the defendants ? 


3. Whether the termination of the 
agency of the plaintiff by the defendants 
is valid and binding ? 


4, Whether the settlement pleadec by 
the defendants in paragraphs 13, 14 and 
15 of the written statement is true and 
valid and binding on the plaintiff? 


5. Is the termination was (sic) in 
breach of the contract and the settleraent 
pleaded is not true and valid? 


6. To what relief. is the plaintiff en- 

titled ? 
The Jearned Principal Judge, City Civil 
Court, Madras, by his -udgment and Jec- 
ree dated 26-3-1970, came to the conzlu- 
sion that the relationship of principal and 
agent existed between the appellants and 
the respondent, that the respondent ‘was 
acting as the agent of the appellants as 
far as Madras State was concerned and 
that he was the sole selling agent of the 
appellants’ goods in that area. He furcher 
held that there was nc express uner- 
standing between the parties that the res- 
pondent should not deal in the good of 
other manufacturers, that there was no 
express understanding to the contra eher 
and that therefore the fact that the res- 
pondent sold the goods of other mantfac- 
turers would not constitute a misconduct 
on his part so as to entitle the appellants 
herein to terminate the agency of the res- 
pondent giving a reasonable notice. “The 
learned trial Judge also recorded a finding 
that there was no settlement as pleaded 
by-the appellants herein. 

Finally he came to the conclusion 
that under Section 206 of the Indian Con- 
tract Act, 1872, the respondent was ertiti- 
ed to reasonable notice, that the resson- 
able notice, having regard to the ciraim- 
stances of the case, will be one of four 
months and that in this case admittedly 
there being no such notice, the respondent 
was entitled to the commission for the 
notice period, which was determined K 
the learned trial Judge at Rs. 16,000,— 
the rate of Rs. 4,000/- per month. sath 
regard to the claim of the respondent that 
he was entitled to a commission of Ruoees 
12.000/- on the orders booked by him 
prior to the termination of. the agency, 
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but executed later, the learned trial Judge 
fixed the amount at Rs. 6,250/-. He re- 
jected the claim of the respondent for a 
sum of Rs, 15,000/- referred to already. 
In the result, he came to the conclusion 
that the respondent was entitled to a sum 
of Rs. 16,000/~ plus Rs. 6,250/- totalling 
Rs, 22,250/- from the appellants herein. 
Deducting therefrom a sum.of Rs. 13432.41 
which admittedly the respondent owed to 
the appellants herein, the learned trial 
Judge passed a decree for a sum of Rupees 
8817.59 in favour of the respondent in the 
present suit. It is against this judgment 
and decree that the present appeal has 
been filed by the defendant in the suit. 


3. Mr. V. K, Thiruvenkatachari 
appearing for the appellants did not se- 
riously challenge the finding of the learn- 
ed trial Judge that the respondent would 
be entitled to a sum of Rs. 6,250/- by way 
of commission on the orders booxed by 
him prior to the termination of the agency 
but executed later. However, he contend- 
ed that the conclusion of the learned trial 
Judge that the respondent was entitled to 
a reasonable notice before termination of 
the agency is erroneoug and that there- 
fore the award of Rs. 16,000/- by way of 
damages for the termination of agency 
without notice is unsustainable, and if 
that conclusion of the learned trial Judge 
is set aside, the result would be that the 
appellants would be liable to pay a sum 
of Rs, 6,250/- to the respondent and the 
respondent would be liable to pay a sum 
of Rs. 13432.41 to the appellants with the 
result no decree could be passed in favour 
of the respondent herein for any amount 
in the present suit. Consequently, ‘the 
only question for consideration before me 
in the appeal is, whether the respondent 
was entitled to a reasonable notice before 
termination of his agency as held by the 
learned trial Judge. 


4, The argument on behalf of the 
appellants in this behalf is two-fold. One 
is that the respondent was merely a sel- 
ling agent for the appellants herein and 
that such a selling agency can be termi- 
nated summarily without any notice. In 
support of this contention, reliance was 
placed on the following statement found 


: In paragraph 878 of Halsbury’s Laws of 


TT RDE, IV Edn. Volume 1. pages 527- 
“In the case of an agent who is a 
mere commission agent with no obligation 
to seek orders for the principal and who 
is in no other sense ‘employed’ by the 
principal, the agency may be terminated 
summarily.” 
The above statement of law in Halsbury’s 
Laws of England, is based upon certain 
decisions which included Levy v. Gold- 
hill, 1917-2 Ch 297. However, it is un- 
necessary to consider this contertion for 
the reason that it does not appear to have 
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been put forward in that form before the 
trial court. On the other hand, the learn- 
ed trial Judge in paragraph 14 of his 
judgment points out that in paragraph 6 
of the written statement filed by the ap- 
pellants herein it was stated that the re- 
lationship between the respondent and the 
appellants was that of principal to priv- 
cipal in respect of goods purchased by 
him from the appellants and del credere 
agent in respect of orders placed by him 

on behalf of other dealers. Whether the 
` above statement of law. contained in the 
Halsbury's Laws of England will apply 
even to a case of a del credere agent is 
not clear. In any event, since J am 
accepting the other argument advanced oñ 
behalf of the appellants, it is ummecessary 
to pursue. this contention further. 


5. The other ground which is sub- 
stantial is that under the provisions of 
the Indian Contract Act 1872, hereinafter 
referred to as the Act, the respondent 
herein was not entitled to a reasonable 
notice, as held by the learned trial Judge 
and Section 206 of the Act on which reli- 
ance has been placed by the learned trial 
Judge does not apply to a case like the 
present one, where no period for agency 
has been agreed to between the parties 
either expressly or by necessary implica~ 
tion and it is this contention which I am 
considering in this appeal, R 


6. . Chapter X of the Act deals with. 


agency and contains Sections 182 to 238. 
Ten sections commencing from Section 
201 to Section 210 fall under a sub-head- 
ing, ‘Revocation of authority’. As will be 
clear from the discussion that follows, 
even the expression ‘Revocation of au- 
thority’ may not be appropriate and the 
appropriate sub-heading could ‘be only 
‘Termination of authority’ or “Termination 
of agency’, because revocation is only one 
mode of terminating an agency. Section 
201 deals with the methods in which an 
agency can be terminated. Jt says that 
an agency can be terminated by the prin- 
cipal revoking his authority; or by the 
egent renouncing the business of the 
egency; or by the business of the agency. 
being completed: or by either the princi- 
pal or agent dying or becoming of un- 
sound mind; or by the principal being ad- 
judicated an insolvent under the provi- 
sions of any Act.for the time being ` in 
force for the relief of insolvent 
debtors. Having enumerated various me- 
thods by. which an agency can be termi~ 
nated, Section 202 deals with a specific 
case of what is generally called, ‘an 
agency coupled with interest.’ According 
to that section, where the agent has him- 
self an interest in the property which 
forms the subject-matter of the agency, 
the agency ‘cannot, in the absence of an 
express contract, be terminated to the 
prejudice of such interest.. 
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Section 203 provides that the princi- 
pal may, save as is otherwise provided 
the last preceding section, revoke the au- 
thority given to his agent at any time be- 
fore the authority has been exercised se 
as to bind the principal, Thus, it will be 
seen that Section 202 deals with the ter- 
mination of an agency coupled with inte- 
rest, that is, it is not confined to any par- 
ticular mode of termination, but to all 
methods of termination. On the other 
hand, Section 203 deals with revocaticn 
only and provides that the principal is en- 
titled to revoke the authority given to his 
agent at any time before the authority has 
been exercised so as to bind the princi- 
pal, But this right of the principal is 
subject to Section 202, Section 204 agam 
deals with the revocation of the authority 
of an agent by a principal and according 
to that section, the principal cannot Te- 
voke the authority given to his agent, 
after the authority has been partly exer- 
cised so far as regards such acts and ob- 
ligations as arise from acts already done 
in the agency. Thus, it will be seen that 
Sections 203 and 204 are connected in the 
sense that while the former entitles the 
Erincipal to revoke the authority given to 
his agent at any time before the authority 
has been exercised so as to bind the prin- 
cipal, the latter disables the principal from 
revoking the authority given to his agent 
after the authority has. been partly exer- 
cised so far as regards such acts and ob- 
gations as arise from acts already dane 


in the agency. 


7. Then follow two sections which 
are Immediately relevant for the consi- 
deration of the question arising in this 
appeal, namely, Sections 205 and 206 - 
which are as follows— : 

"S. 205. Where there is an express of 
implied contract that the agency shouid 
be. continued for any period of time, the 
rrincipal must make compensation to the 
agent, or the agent to the principal, as the 
case may be, for any previous revocation 
or renunciation of the agency ‘without 
sufficient cause. 

206. Reasonable notice must be given 
of such revocation or renunciation; other- 
vise, the damage thereby resulting ~ to 
the principal or the agent, as the case 
may be, must be made good tọ the cone 
by the other.” : 

8. Section 207 states that revceca< 
Hon and renunciation may be expressed or 
may be implied and the section reads— 

’ “Revocation. and renunciation may be 
expressed or may be implied in the con- 
duct ef the principal or agent respective- 


Sections 208 to 210 dealing with termi- 
nation of the agency are not relevant fot 
the present discussion, 

9. Section 205 provides that if the 
principal and the agent. agree that there 
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should be a fixed term for the agency, 
whether the agreement is express or im- 
plied, neither party can terminate the 
agency prematurely, that is. prior to the 
expiration of that period without paying 
compensation to the other party, ess 
such termination is for a sufficient czuse. 
There is no dispute before me that this 
section will apply only when the pacties 
have agreed on the agency continuing for 
a specified period of time. As far as the 
present case is concerned, it is common 
ground that the appellants yer the res- 
pondent had not agreed that the agency 
arate continue for any particular period 
of time. 


19. It is Section 206 alone that 
deals with the requirement of a resson- 
able notice and the immediate point for 
consideration is when that section uses 
the expression ‘such revocation or renun- 
ciation, does it relata only to the ‘pre- 
vious revocation or renunciation’ menion- 
ed in Section 205 or it covers any- revo- 
cation of renunciation, If Section 206 is 
correlated to Section 205, it is not disput- 
ed before me that the requirement of rea- 
sonable notice will apply only to a case of 
agency where the principal and the agent 
had contracted that the agency should be 
continued for any period of time and that 
if they had not agreed on any such period 
of time for the agency, Section 205 will 
not apply, 


The argument of the learned counsel 
for the appellants is that the expression, 
‘such revocation or renunciation’ occurring 
in Section 206 necessarily makes that sec- 
tion applicable to the cases governed by 
See. 205 only that in the. present case ad- 
mittedly fhe agency being not for a pres- 
cribed period, Section 206 is not attracted 
- and that therefore the respondent wa: not 
entitled to a reasonable notice. Or the 
other hand, the argument of the learned 
counsel for the respondent is that the ex- 
pression, ‘such revocation or renuncietion’ 
occurring in Section 206 will take in every 
revocation or renunciation dealt with by 
the relevant provisions of the Act relat- 
ing to agency and it is not confined only 
to the agency falling within the scope of 
Section 205. It is admitted before me 
that barring certain observations of the 
Sigh Court of Calcutta In the matter of 
Shaw Wallace and Co., AIR 1931 Ca. 676 
(SB), there is no authority of any court 

this country on this point, namely, 
whether Section 206 covers only the revo- 
cation and renunciation mentioned in Sec- 
tion 205 or it takes in every revocation 
and renunciation of agency dealt with by 
the Act. 


LL. Before referring to the deci- 
gion of the High Court of Calcutta r2fer- 
red to above, I shall attempt to construe 
the sections according to the ordimary 
plain language. The word ‘such’ m2ans 
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‘of that kind: of the same or like kind.’ 
The word ‘such’ always refers to some- 
thing else and it generally and naturally 
refers to its last antecedent. Lord Hals- 
bury, L. C., in Ex parte George Staplyton 
Barness, 1896 AC 146 stated that the word 
‘such’ referred to the last preceding pro- 
vision. . 

12. In Commr. of  Income-tax 
Punjab, Himachal Pradesh etc. v. Jagan- 
nath, 32 ITR 418, 431 = (AIR 1957 Puni 
226 (at p, 232) ), ‘the High Court of Pun- 
jab observed— 


“In its grammatical usage, and m its 
natural and ordinary sense, the word 
‘such’ is understood to refer to the last 
antecedent, unless the meaning of the 
sentence would thereby be impaired, 
which does not seem to be the case here. 
The word ‘such’ indicates something ‘just 
before specified, or spoken of, that is pro- 
ximately, and not merely previously, It 
particularises the immediately preceding 

antecedent, and not everything that has 
gone before, It signifies what has prece- 
ded proximately and not just previously 
or formerly.” 
Thus, it is clear that the expression ‘such 
revocation or renunciation’ occurring in 
Section 206 will refer only to the ‘revo- 
cation and renunciation’ dealt with in 
Section 205, 


13. This conclusion of mine gets 
confirmed from. certain other features also. 
I have already referred to Section 201 
which dealt with the termination of 
agency in general and enumerated the 
methods in which such termination can 
be brought about, two of them being 
revocation and renunciation. Sections 203 
and 204 deal with revocation and they do 
not deal with renunciation. The only sec- 
tion, preceding Section 206, which deals 
with revocation and renunciation together 
and as a matter of fact uses the expres- 
sion ‘revocation or renunciation’ in tha 
section itself, is Section 205. Therefore 
the expression_ ‘such revocation or renun- 
ciation’ occurring in Section 206 must 
really relate back to Section 205 and to 
no other section, Secondly, if the argu- 
ment of the learned counsel for the res- 
pondent is to be accepted the word ‘such’ 
fin Section 206 will have no meaning what- 
ever. It is one of the cardinal principles 
of interpretation that no word used by 
the Legislature in a statute should be 
ignored or should be held to be meaning- 
less, superfluous or otiose, unless the 
court is driven to such a conclusion, hav- 
ing regard to the scheme, object and 
other relevant circumstances of the sta- 
futory provision. 

In this context, there is absolutely 
nothing warranting the conclusion that 
the word ‘such’ in Section 206 is super- 
fluous: or otiose. By giving the word 
‘such’ the normal and natural meaning as 
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referred to above, the section is clearly 
intelligible and there is no difficulty . in 
working or applying that section. Simply 
because, if the word, ‘such’ is given its 
due meaning, the section will have one 
effect and if the word ‘such’ is held to be 
superfluous or otiose, it will have another 
effect, the courts cannot refuse to give 
the word its normal and ordinary meaning 
and hold that it is superfluous or otiose, 


particularly when the giving of such nor« 


mal and ordinary meaning to the word, 
‘such’ does not bring about any absurdity. 
It is a well-known rule of construction 
that if there is nothing to modify or qua- 
lify a language which a statute contains, 
it must be construed in the ordinary and 
natural meaning of the words it contains. 
Therefore, I am unable to accept the con- 
tention of the learned counsel for the res- 
pondent which will have the effect of ig- 
noring the word ‘such’ occurring in Sec- 
tion 206 or holding shat the said word is 
superfluous or otiose. 


14. There is yet another ground 
for holding that the contention of the 
learned counsel for the respondent is not 
sound. I have already extracted Section 
207. That section uses the expression 
‘revocation and renunciation’ without any 
adjective before the same. That: section 
states that revocation and renunciation 
may be expressed oz may be implied in 
the conduct of the principal or agent res- 
pectively. Thus, on the face of it, the 
provision contained in the section is gene- 
ral and it applies to all revocations and 
renunciations of agency dealt with by the 
Act. Contrasting the language of Sec- 
tion 206 with the language of Section 207, 
it is clear that the legislature itself did 
not intend Sec. 206 to apply to every re- 
vocation and renunciation of agency dealt 
with by the Act and if that was the in- 
sention of the legis:ature, it would not 
have used the word ‘such’ in 8, 206 and it 
would have used the. language of Section 
207 by providing ‘reasonable notice must 
be given of revocation and renunciation’. 
This is yet another circumstance for 
holding that the Legislature intended Sec- 
“ion 206 to apply to revocations and re- 
nunciations contemplated in Section 205 
of the Act. 


15. On such a construction, the 
combined effect of Sections 205 and 206 
will be as follows: 


1. Where .there is an express or im- 
plied contract that the agency should be 
continued for any period of time, the 
previous revocation or renunciation by 
the principal or the agent will render him 
liable to pay compensation to the other 
party. 

2. If such previous revocation or re- 
nunciation is for a sufficient cause then 
the liability to pay compensation will not 
arise, 


A.I. R. 


3. If the principal wants to revoke ` 
the agency or the agent wants to re- 
nounce the authority before the expiry of 
the period prescribed and there is no su- 
fficlent cause for such revocatior. or re- 
nunciation, the principal or the agent, as 
the case may be, shall give reasonable 
notice of such revocation or renunciation 
to the other party. 


_ 4 If no such reasonable notice is 
given, then the principal or the sgent, as 
the case may be, will have to make good 
the damage resulting to the other by such 
previous revocation or renunciation. 


_ 16. The above construction of 
mine of Sections 205 and 206 of the Act is 
not opposed to any principle or authority. 

has always been held that an agency 
being one based on mutual trust end con- 
fidence should be revocable and termina- 
ble and there can be no question of per- 
manency with regard toa contract of 
agency. The only question that may arise 
for consideration will be, if a contract of 
agency is terminated by either of the par-~ 
ties to the same, does such termination 
give rise to any right in favour of one 
party against the other party so terminat- 
ing the contract of agency. 


Mi. As early as 1875 James, L. J.. 
said in Llanelly Rly. and Dock Co, v. 
London and North Western Rly, Co, 
1873-8 Ch A 942 at pp. 949-950— 


, “I start with this propositior, that 
prima facie every contract is permanent 
and irrevocable, and that it lies upon a 
person who says that it is revocsble or 
determinable to shew either some expres- 
sion in the contract itself, or something 
in the nature of the contract, from which 
it is reasonable to be implied that it was 
not intended to be permanent and perpe- 
tual, but was to be in some way cr other 
subject to determination. No doubt, 
there are a very great many contracts of 
that kind; a contract of partnership, a 
contract of master and servant, a contract 
of principal and agent, a contract of em- 
ployer and employee in various modes — 
all these are instances of contracts in 
which from the nature of the case, we are 
obliged to consider that they were intend- 
ed to be determinable. All the contracts 
however in which this has been həld are, 
as far as I know, contracts which involve 
more or less of trust and confidence, more 
or less of delegation of authority, more or 
less of the necessity of being mutually 
satisfied with each other’s conduct, more 
or less of personal relations between the 
parties.” l 
Thus, a contract of agency being one in- 
volving mutual trust and confidence is 
terminable. ; 

18. The only question that may 
arise in this context is that if the parties 
themselves have prescribed a period for 
the continuance of the agency. whether 


Ú 
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the agency can be terminated before the 
expiry of the period so prescribed. = is 
that situation which has been dealt with 
in Sections 205 and 206 of the Act, by 
providing that it can be terminated fer a 
sufficient cause or on a reasonable notce. 
On the other hand, if no period is mes- 
cribed for the continuance of the agency, 
there is nothing to prevent either of the 
party putting an end to the agency at any 
time, subject to the restrictions contained 
in Sections 202 and 204 already referred 
to, on the right of the principal to revoke 
the agency. 


If the parties themselves want to 
avoid and provide for a safeguard ageinst 
abrupt or arbitrary termination of the re- 
lationship there is nothing to prevent 
them from contracting between thercsel- 
ves that the relationship should not be 
terminated until the expiry of a particu- 
lar period, In such a situation if the 
agency is terminated before the expiry of 
the prescribed period, the party guilty of 
such termination should be liable to pay da- 
mages to the other in the absence of suffi- 
cient cause or reasonable notice, Notwith- 
standing this facility available to the >ar- 
ties, if they do not contract to that efect 
and enter into a relationship of princ_pal, 
and agent without there being any fxed 
period for the continuance of such rela- 
tionship, neither party can comrlain 
against the action of the other in termi- 
nating the relationship at any time he 
liked, subject of course, as I have peint- 
ed out already to the restrictions impəsed 
on the principal’s authority to revoke the 
agency under Sections 202 and 204. 


19. It will be now appropriate to 
refer to the decision of the High Court of 
Calcutta mentioned already, that is, Ih re 
Shaw Wallace and Co., AIR 1931 Cal 676 
(SB). That case arose out of a reference 
made under the I.-T, Act. 1922. The as- 
sessees, Messrs. Shaw Wallace and Co., 
where the distributing agents in Indic for 
the Burmah Oil Co., and sole agents in 
India and Aden for the marketable pro- 
ducts of the Anglo-Persian Oil Co. The 
assessees had at no time had any fo-mal 
agency agreement with either of the oil 
companies, The agency was transferred 
to some other body and the assessees -yere 
paid compensation for the termination ‘of 
the agency, The question for consicera- 
tion was, whether the compensation re- 
ceived by the assessees was in the neture 
of a capital receipt and therefore noi ‘in- 
come, pofits or gains’, within the rean- 
ing of the Income-tax Act. One of the 
arguments that was advanced before the 
court was that it was an ex gratia pay- 
ment. In considering that argument, the 
learned Chief Justice (Rankin C, J.” re- 
ferred to Section 206 of the Indien Žon- 
tract Act. For the purpose of understand- 
ing the context in which the reference 
was made, it is desirable to extract the en- 


Bright Bros. (P) Ltd, v. J. K. 


Sayani (Ismail 7.) [Prs. 18-19} Mad. 61 


tire paragraph in which the discussion 
occurs, which is as follows: 


“We are only concerned with the 
legal rights of the parties in so far as 
they assist us to appreciate the nature or 
character of the receipt upon which tax 
is claimed. If the parties make an ami- 
cable arrangement according to their own 
notions of what is fair or their own view 
of their legal rights, we are ccncerned 
merely to appreciate what their bargain 
or settlement was. If the principal real- 
ly means to compensate the selling agent 
for a sudden ‘dismissal’ or more properly 
a sudden determination of the agency it 
is only in very exceptional circumstances 
that anything is to be gained by consider- 
ing whether the agent would have enforc- 
ed a claim for damages and whether he 


could thereby have obtained tne same 


amount. I see nothing in the facts of the 
present case to suggest that the large sum 
now in question were handed over to the 
assessees upon the footing that there was 
no real liability. The principals may have 
been generous and wisely generous in 
dealing with their obligations but talk of 
‘ex gratia payment’ is singularly unim- 
pressive in this case. J should ‘be very 
much astonished to be told, and I should 
in any case require from the Commis- 
sioner a clear finding based upon prover 
evidence before I would accept it; that the 
agency of the assessees with their esta- 
blishments all over India and elsewhere 
could be revoked suddenly without the 
principals becoming liable to indemnify 
their agents in respect of any obligations 
incurred by them in connection with the 
discharge of the agency. Assuming that 
in English law there is no general doct- 
rine that agents are entitled to notice be- 
fore the agency is terminated by the prin- 
cipal, yet this rule is subject to excep- 
tion arising from the particular circum- 
stances of the zase: and in India the mat- 
ter has been dealt with by the Contract 
Act, Section 206 lays down: 


‘Reasonable notice must be given of 
such revocation and renunciation; other- 
wise the damaze thereby resulting to the 
principal or agent, as the case may be, 
Sa be made good to the one by the 
other.’ 


If the phrase ‘such revocaticn or re- 
nunciation’ is to be taken as referring back 
to S. 205. I confess that I find no meaning 
in the section: and it is at least arguable 
that what the draftsman meant to sav is 
that when there is no express or implied 
contract that the agency should continue 
for anv fixed period reasonable notice must 
be given of the revocation or renuncia- 
tion of the agency &c. The question 
of damages and the question of indemnity 
doubtless would overlap in the circum- 
stances of these agencies and in the case 
of the Burmak. Oil Co. we knew that the 
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sum of Rs, 12 lakhs was in a sense to 
cover work done and to be done by the 
assessees until the new agent could take 
over completely.” $ 
From what I have extracted above, it is 
clear that the interpretation of Section 
296 was not strictly for the point to be 
considered in the reference made under 
the Indian Income-iax Act. Secondly, 
with very great respect to the learned 
Chief Justice, I am unable to agree that 
if the phrase ‘such revocation or renun- 
ciation’ occurring in Section 206 of the 
Act is to be taken as referring back to 
Section 205, there is no meaning in the 
section. I have already pointed out what 
the meaning of that section is, if the ex~ 
pression, ‘such revocation or renunciation’ 
is to be taken as referring back to Sec- 
tion 205 and I have also given reasons as 
ta why the court is not entitled to hold 
the word ‘such’ as superfluous or otiose in 
Section 205, which will be the result, if 
Section 206 is held not to refer back to 
Section 205. 


29, For the above reasons, I hold 
that the requirements, of reasonable 
notice of revocation or renunciation con- 
templated by Section 206 is applicable 
nly to the ‘previous revocation 
nunciation’ dealt with by Section 205, 
that is, it is applicable only to agencies 
m which the parties have contracted ei- 
ther iae or by necessary implica- 
m that the agency should continue for 
@ particular period of time and in this 
case admittedly there being no such Con- 















to a reasonable notice before the termi- 
nation of the agency. 

21. Mr. K. N. Balasubramanian learn- 
ed counsel for the respondent, contended 
that on the basis of the following obser- 
vation of McNair, J., in Martin Baker Alr- 
craft Co. Ld. v. Canadian Flight Equip- 
ment Ld., 1955-2 All ER 722 at p. 735, 
- the respondent is entitled fo a reason- 
able nstice:— 

“Tf it were a pure agency agreement 
and nothing more: there is much to be 
said for the view that it would be deter- 
minable summarily at any moment, An 
agreement of this nature, however, has ta 
be looked at as a whole and the whole of 
its contents considered and if one finds 
(as one finds here) that the person who is 
describec as sole selling agent has to ex- 
pend a great deal of time and money and 
is subject to restrictions as to the sale of 
other persons’ products which may be 
competitive, it seems to me that it is a 
form of agreement which falls much more 
closely within the analogy of the strict 
master and servant cases where, admitted~ 
ly, the agreement is terminable by ree- 
sonable notice, though not determinable 
summarily except in the event of miscon- 
duct.” 
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I am unable to hold that the above ob- 
servation of the learned Judge is of any 
assistance to the respondent in the pre- 
sent case.. The above statement proceeds 
on the basis of the relationship between 
the parties being more in the nature of 
master and servant than of principal and 
agent, and stress is laid on. the existence 
of restrictions imposed.on the agent in 
dealing with the products of other per- 
sons. As far as the present case is con- 
cerned, by no stretch of imagination it 
can be contended that the relaticnship of 
the appellants and the respondent was in 
the nature of master and servant. I have 
already referred to the fact that the res- 
pondent even before he entered into the 
arrangement with the appellants was him- 
self a wholesale dealer in plastic goods, 


' Equally I have referred to the con- 
tention of the respondent himself that 


there was no understanding between the 


appellants and the respondent <hat he 
ought not to deal in the goods of other 
people, As a matter of fact, ona of the 
grounds put forward by the appellants 
before the trial court was that the res- 
pondent was dealing in the goods of other 
people, that that was the reason why he 
did not purchase goods sufficiently from 
tha appellants and book sufficient orders 
for the goods of the appellants, and that 
the act of the respondent consticuted 3 
misconduct on- his part entitling the ap- 
pellants to terminate the agency. The 
respondent denied this claim of the ap- 
pellants and the learned trial Judge him- 
self, has found that the respondent was 
not guilty of misconduct in deal:ng with 
fin the goods of other people, since there 
Was no express restriction imposed on the 
respondent to that effect, 


22, Apart from these features, 
there is another aspect to be taken note 
of I have already referred to the terms 
for payment of commission to the respon- 
dent herein. Those terms did not impose 
an obligation on the respondent to woo 

fore) 

orders for the goods of the appellants. If 
the respondent bought goods from the ap- 
pellants or booked orders for the goods 
of the appellants, he was entitled to com- 
mission on the basis of the value of the 
foods. But if he did not buy ary goods 
or did not book any order, he would not 
be entitled to any commission and there 
was no penalty attached in this behalf. 
When the revised terms were brought into 
force by Ex. A-44, dated 27-2-1954, the 
respondent became entitled to an addi- 
tional commission of 1 1/4 per cent. over 
and above 6 1/4 per cent. by way of tar- 
get commission, if the respondents annu- 
al turnover exceeded a particular limit. 
On the other hand, there was no arrange- 
ment that the respondent should do any 
minimum business with the appellants to 
earn commission. Thus, there was no 
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ligation at all on the part of the respon- 
dent to buy goods from the appellants or 
to book orders for the goods of the aprel~ 
lants, Under such circumstances, it can- 
not be held that the relationship between 
the appellants and the respondent was 
that of master and servant so as to aticact 
the observations of McNair, J.. queted 
already. 


23. In this context, the folloving 
observations of Peterson, J., in Levy v, 
Goldhill, 1917-2 Ch 297 will be relevant: 

“The plaintif?’s second claim in the 
present action is for damages for wrmsg- 
ful dismissal on the ground that he was 
entitled to reasonable notice. It was not 


ettempted to prove a custom of the trade,. 


but it was said that the plaintiff was en- 
titled to reasonable notice. Now in ‘his 
case there was in my opinion no empoy- 
ment in the strict sense of the term. The 
plaintiff was not the servant in any ay 
of the defendant: he was not bound tc do 
eny work whatever. The argeerr ent 
merely provided that, if the plaintiff in- 
troduced customers and if the orcers 
were accepted by the defendant then the 
plaintiff should. be entitled to half of any 
profits which were derived from trose 
orders. There was no obligation on the 
part of the plaintiff to do work for the 
defendant, nor was there any obliga-ion 
cn the part of the defendant to provide 
work for the plaintiff, but there vas 
merely a provision that the defencant 
would in a certain event pay certain re~ 
rmuneration to the plaintiff.” 


24. Under these circumstances, I 
hold that the conclusion of the learned 
Principal Judge, Civil Civil Court, Mzd- 
ras, that the respondent was entitled to 
reasonable notice of four months and on 
that account was entitled to a compan- 
sation of Rs. 16,000/- for the notice pe- 
riod is not correct. If the respondent tyas 
not entitled to the said sum of Rupees 
16,000/- under the head referred to abcve, 
the respondent himself admittedly cwme¢e 
& sum of Rs. 13,432.41 to the apnellmts 
as against the sum of Rs. 6,250/- due by 
tne appellants to the respondent, the res- 
rondent will not be entitled to any œc- 
ree in the present suit. Hence, the ap- 
peal is allowed and the judgment md 
decree of the learned Principal Jucge, 
City Civil Court, Madras, in so far as he 
decreed the suit of the respondent against 
the appellants for a stm of Rs. 8817.59 
are set aside. Having regard to the nature 
of the question raised and discussed by 
me above, admittedly there being no ide- 
cision of any High Court on the poin~ I 
co not make any order as to costs eitner 
here or in the trial court, 

Appeal allowed. 
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AIR 1976 MADRAS 63 
N, S. RAMASWAMI, J. 
Ramaswamy Reddiar and others; Ap- 
pellants v. Chinna Sithammal ave others, 
Respondents, 
A. A. O. Nos. 362 and 393 of 1974. D/- 
6-12-1974,* 
(A) Civil P, C. (1808), Section 164 {2} 
— Order under Order 41, Rule 19 made 
m appzal under Section 96 — Order is 
appealabie one. (Ibid, Section 96, Order Al, 
Rute 19; Order 43, Rule 1 <t}.) 


In order to attract Section 104 {2}, 
the appeal should be one falling under 
Section 104, Ii the appeal is ons under 
Section 96, Section 104 (2) is not applic- 
eble. Order 43, Rule 1 (t) and fm} pre- 
vide for appeals against orders passed 
under one provision or other of Order 41, 
which governs appeals coming under S. 96. 
The said two sub-clauses cannot possibly 
refer to any order by a trial court. These 
two provisions would become meaningless 
ií Section 104 (2) is made to apply to ap 


peals under Section 96, (Paras 3. 4} 
Cases Referred: Chronological Pares 


AIR 1975 Mad 3 = 1974 TNLJ 243 2 
=~ JUDGMENT:— These two civil miscel- 
laneous appeals are against the dismissal 
or tWo applications to have two appeals 
restored, A, S. Nos. 37 of 1971 and 56 of 
1971 are connected appeals as they arise 
out of a common judgment, In A. S 56 
or 1971 there was deficiency of court-fee 
and the court ordered the same to be paid 
by 17-2-1973. To that date A. S. 37 of 
1971 also Stood posted as it is connected 
with the other appeal. The appellants in 
both the appeals did not appear on 17-2- 
1973 and the deficit court-fee had not been 
paid, ‘Therefore, the counsel reported ‘no 
instructions’ and both the appeals came to 
be dismissed on that day (17-2~1873), 
Later, the two applications were filed for 
having the appeals restored on the ground 
that the first appellant in A. S. 56 of 1971, 
who was In charge of the matter, had 
been laid up and that therefore, proper 
instructions could not be given to the 
counsel regarding the payment of court- 
fee. This case was not accented by the 
court below and the applications have 
been dismissed, These appeals ara filed 
challenging the abovesaid orders of dis- 


missal 


2, Mr. O. V, Baluswami, th: learn- 
ed counsel for the first respondent in 
both these sppea!s who is the contesting 
respondent, raises a vréliminery gbjecticn 
that the appeals do not lie, Bekance is 
placed on the decision of Natarajan, J., 
D/- 2-5-1974 in C. M. A’ No. 136 of 1973 


- C. Kalahasti, President of the Mg, Com- 


*(Against order of Sub-J., Salem in I A. 
No. 14 of 1973, DJ- 18-7-1873), 
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mittee of Thyagaraya Chèttiar Education 
Institution Madras v. Munuswami Chettiar 
— short noted in 1974 TNLJ 243 = (AIR 
1975 Mad 3). That was a case where the 
first court refused io grant a temporary 
injunction under Order XXXIX, Rule 1, 
C, P. Code. Against that order. a civil 
miscellaneous appeal was filed and in that 
appeal, a petition for temporary injunction 
under Order XXXIX, Rule 1, C. P. Code 
was filed. The appellate court dismissed 
the said petition. As against that order, 
an appeal was filed to this court and Na- 
tarajan, J., held that the appeal does not 
lie. It is pointed out that even though 
an order under O. XXXIX, R. 1. C. P. C. 
is an appealable order under O. XLIII R. 
1, the order having been made by an ap- 
pellate court, sub-sec. (2) of Section 104 
of the Code applied and that, therefore, 
. the appeal was not competent. On the 
facts of that case, if I may say so with 
respect, the decision of Natarajan. J., is 
unexceptionable. As seen above, the 
order waick was appealed against, though 
mede under Order XXXIX, Rule 1, had 
been passed in an appeal which itself was 
one against an appealable order. The ap- 
peal before the court which passed the 
order questioned before Natarajan. J., 
was reaily one coming under Section 104, 
that is, an appeal against an appealable 
order. Bui, the observations of the learn- 
ed Judge are sought to be construed as 
laying cown the law that no appeal lies 
against.an order passed in any appeal even 
though the order is an appealable one, 
under one or other of the clauses of Order 
XLII, Rule 1, C. P. Code, The learned 
Judge could not have possibly meant it 
so, If the learncd Judge has really stat- 
ed that an order passed even in a regular 
appeal coming under Section 96 of. the 
Code is not appealadle, it would be pure~ 
ly obiter, for, in the matter before the 
learned Judge, the order had been pass- 
ed, not in an appeal coming under Sec- 
tion 96, but in an appeal coming under 
Section 104. l 


3. Section 104 (2) says that no ap- 
peal shall lie from any order passed in 
apoeal under the said section, In order 
to attract sub-section (2), the appeal 
should be one falling under Section 104. 
If the appeal is one under Section 96, and 
not under Section 104, sub-section (2) of 
the latter section is not applicable, If 
Section 104 (2) is construed otherwise, 
that is, as applying to appeals coming 
under Section 96, also the position would 
be anomalous. Sub-clauses (t) and (u) of 
Rule 1 of Order XLIII provide for appeals 
against orders passed under one provi- 
sion or other of Order XLI, which governs 
appeais coming under Section 96. The 
said two suk-clauses cannot possibly refer 
to any erder by a trial court. While 
clause (ft) relates to an order refusing to 
re-admit (or to re-hear) an appeal (as in 
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the present case), clause (u) relates to an 
order of remand made by an appellate 
court under Rule 23 of Order XLI. These 
two provisions would become meaning- 
less -if sub-section (2) of Section 104 is 
made to apply to appeals under Section 
96. No one can suggest that. no appeal 
lies against an order of remand made 
under Order XLI, Rule 23. 


4, In the present case, the order 
of the court below is one under Order 
XLI, Rule 19 of the Code, made in ap- 
peals under Section 96. That order is 
certainly an appealable one, as per Order 
XLIII, Rule 1 (t) of the Code. I'am quite 
clear that sub-section (2) of Section 104 
has no application to an order made in an 
appeal coming under Section 96, 


5. Then, the learned counsel con- 
tends that the subject-matter of the ap- 
peals being less than Rs, 10,000/-, in value 
in each case, the appeals ought to have 
been filed in the District Court, the order 
being by the court of the Subordinate 
J udge, Salem. I agree that the appeals 
de He to the District Judge, Salem. But 
the appeals having been entertained in 
this court, and having been kept pending 
all these days, I do not think it is neces- 
sary to return the appeal memoranda at 
this stage directing the appellants to re- 
present the same in the court of the Dist- 
rict Judge of Salem, Therefore, I heard 
the appeals on merits. 


6. Even though the appellants had 
nct produced any medical certificate about 
the illness of the first appellant in A. 5. 
56 of 1971. the affidavit filed by her in 
support of the applications has not been 
seriously challenged. Therefore. it can- 
not be said that there was no justification 
at all for the appellants for not having 
instructed their counsel properly. At tne 
Same time, the appellants are certainly 
fuilty of laches as, in spite of the illness 
of the first appellant, they could have 
made some arrangements for giving the 
necessary instructions to the counsel in 
the matter. Under these circumstances, I 
think the appeals ought to be restored on 
terms. Accordingly, the. civil miscella- 
neous appeals are allowed and I. A. 14 of 
1673, in A. S. 37 of 1971 and I. A. 15 of 
1273 in A. S. 56 of 1971 shall stand al- 
lowed on condition that the appellants 
pay the counsel for the first respondent a - 
sum. of Rs. 50/ in each matter within 
tyro weeks from this date, failing which 
the appeals shall stand dismissed with 
ecosts. 

On restoration of the appeals, the appel- 
lants in A. S. 56 of 1971 will have two 
weeks time for paying the deficit court- 
fee from the date of restoration. The ap- 
peals themselves ought to be disposed of 
within three months from this date. . 

: - Appeals allowed. 
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In Ex-79, defendant informed the -pl:in- 
- tiff that :— , ee _ 
“We are in a position;to allot you me 
Tata Mercedes-Benz Chassis Model-L-312.42- 
165 WB against your order... We shall be 
pleased if you. will kindly furnish us with the 
following. within 7 days from the: date hare- 
af in order that we may be able-.to allot vou 
the chassis from the current incoming con- 
signment.” >. te ey 
Z I para 4 of 
‘ed that :— l s : r 
‘We shall be able to arrange delivery- of 
the chassis to you from the current consgn- 
ment.” . . i . ‘ 

. From above recitals, the learned Sirgle 
Judge has come to the conclusion that de- 
fendant was already in possession of a treck. 
This letter clearly shows. that defendant. 1ad 
not received the consignment from the manu- 
-facturer and was expecting the consignmeat. - 


9, Burden of proof is on the. pliin- 
tiff to establish that defendant had: recesved 
the second truck. but did not supply. E is 
stated in para 19 of the plaint that the de- 
fendant has already supplied trucks to others 
whose names have been registered Ðng 
after the date of his contract, but in his 

‘statement in court the plaintiff ŒP. W. 7) 
states that he does not know if any body 
had been supplied with -trucks ‘whose neme 
was registered afterwards. So.the averment 
in the plaint is. not established. Plaiatiff 
issued summons to the defendant (Vide Ex. 
&6) to produce documents to the following 
effect :— 

“You are directed to produce your re- 

gister maintained regarding registratidn of 
Tata Mercedes Benz Truck for the years 1%61, 
1962, 1963 and 1964.” ~ 
_ In response to this notice (Ex. V) the 
“registen of bank guarantee chronologically 
_ arranged and supply of trucks to the persons 
placing orders..was produced by defendant. 
It is contended by the defendant that plisin- 
tiff had not called for the stock register wich 
is at the head office at Rourkela and as sach 
no adverse inference is to be drawn against 
defendant for non-production of the stock 
register. It is argued by Mr. Dey that from 
the evidence of D. W. 1 it appears that when 
any track is received, it is entered in the 
stock register which is at the head office at 
Rourkela and the stock register would show 
how many trucks were received by defend- 
ant and as such adverse inference is to be 
drawn against the defendant for non-procuc- 
tion of the stock Register. 

In the case of Ahmad Ali v. Mohammad 
Hanif, AIR 1958 Madh Pra 129 it is held: 

“The case had to be decided primarily 
upon the evidence led by ‘the plaintiff and 
unless that.evidence was good the defendants 
were not called upon to produce their ewn 

tooks without the plaintiff having asked for 
them. ff the plaintiff wanted to see their 
tooks of account he could have asked tiem 
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that letter, it was mention- . - 


[Prs. 8-10] Ori. 17 


to make an affidavit of documents in their — 
possession or. power and also- could have 

asked for inspection and discovery of docu- 
ments. Without the plaintiff doing that we . 
do not think he was entitled to rely upon a 
presumption arising from the failure of the 
defendants to produce their books of account 
in court” * a i i `: 

_ It has also been held in the case -of 
Ramrati Kuer v. Dwarika Prasad Singh, AIR 
1967 SC 1134:—-. . ` wS 
< ““An’ adverse inference could: only have 
been drawn against-- the . plaintiffs respond- 
ents if the appellant: had asked the Court to' 
‘order them to produce accounts and they 
bad failed to produce them after admitting 

that Basekhi Sinzh used to keep accounts. 

But no such prayer was made to the Court, 

and in the circumstances no adverse infer- 

ence could be drawn from the non-produc. 


-tion of accounts.” 


In the case of Khalil Adalkah v. Great 
American Insurance. Co., (1969) 73 Cal WN 
279 it is held that :— 

“If I am to draw any adverse inference 
against the deferdant as suggested by Mr. 
Ghosh I will also have to. draw adverse in- 
ference against the - plaintiff.”. 

It is further held that:— ` 

“Where both the parties had filed their 
respective affidavits of documents long before 
the hearing of the suit and each party had 
opportunity of obtaining order for discovery 
of documents, the Court will not draw any. 
adverse inference under Section 114, illustra- 
tion (g) of the Evidence ‘Act against a party 
for not disclosing a document:” - 

10. Contentions of both sides are to 
be considered on the above principles. 
TELCO is the manufacturer and supplier of 
trucks to defendant. The best document for 
the supply of truck is available with TELCO: 
which is a renovmed concern. Plaintif did 
not take any step for production of the docu- 
ment by TELCO to show that in fact truck 
was supplied to the defendant in the rele- 
vant period. There is absolutely no evidence 
from the side of the plaintiff that defendant, 
received any truck from TELCO. In view 
of the principles Jaid down above we hold 
that no adverse inference can be drawn 
against the defendant for non-production of 
the stock register inasmuch as th 
not called for bw the plaintiff. 
ference can also be drawn against the plain- 
tiff for not calling for the best document 
from TELCO. , 5 

There was. correspondence between the 
plaintif and defendant relating to- supply. of 
second truck and plaintiff sent copies. to the 
TELCO. The latter wrote a letter (Ex. Q) 
to the defendant. The Director of the Com- 
pany visited Cuttack and had discussion with 
plaintiff and thereafter sent a reply (Ex. R) 
to TELCO. In this letter it has been clear- 
ly mentioned that :— 

“We did nat get any vehicle of this 
model for a considerable time now, and we 
even do not know, when we will get one.” 
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This letter is dated ` 28- 11-1963. “From 
this lettér it appears that no vehicle ` was 
received by defendant from TELCO. It is 


_ evident. from ‘this letter that the stock register ` 
“of the defendant at ‘Rourkela would not have 


~“ shown supply of any truck tò. defendant by 
TELCO.. No useful purpose would have been 


served -if the stock register’ would have ‘been - 


produced. Accordingly, we hold. that no 


defendant. for non-production of. ‘the stock 


register . on which. Gefendant. does not. place 


a a A 
11 -It is ‘contended ‘by’ ME Dey that 
in ‘Bx. 40 defendant wrote to plaintiff on 30-4- 


' 1962-asking him:to inform within 7 days whe-- 


ther the plaintiff wes interested: to take deli 
very of the chassis offered to him. 
_connection our attention. was drawn. to tha 
. statement of D. W, 1 to the following effect: 

“We were in a position. to supply truck 


_ to the - plaintif by the time we ‘wrote. Pa g 
70.” 


It is argued - that defendant - ~had steady: Te- 
- ceived the truck --from_ the 
D. W: 1 has clearly stated in- examination- 
in-chief that the second: truck ‘could. not. b2 


. supplied. as the. ‘manufacturer did not release 
"Gt, Also to the question by: the court hə 


“has: stated to the following effect :— 


t sWe ‘had no truck when we wrote Ex. 
70. Ex. 70 -is. an ‘allotment letter: Had 
TEECO released any truck in our favour, 
‘we would :have supplied -it to -the plaintiff.” 
. -Ex..70 has thus been explained ‘and it is clear 
‘that no truck had -been received from the 
manufacturer by the defendant and this: etter 
related only to allotment.: 


R. It is also “an admitted fact that 
National emergency was declared in 1962 and 
‘the Commercial Vehicles: (Distribution, and 
` Sale) -Control Order; 1963 was. promulgated: 
A telegram was- sent ‘on 27-10-1962 (Ex: T) 
by TELCO to all dealers to suspend delivery 
of truck and the head Office of the defendant 
in itsi turn informed -accordingly’ all its 
branches by Ex. °C, dated 31-10-1962. By 


Ex. H dated 8-11- 1962 defendant was inform- 


ed‘ that restrictions have been imposed by 


Government of- India on sale of trucks.: Due . 


to this ban no ‘supply ‘¢ould be’ made to the 
‘plaintiff ‘on priority basis. Admittedly. pric- 
rity positions were cancelled by. order. of 
-the Government: :of India and «therefore ‘the 
plaintiff cannot ‘claim priority” of supply. 
: This is not disputed by plaintiff. . 

On the aforesaid analysis: we: “hold that 
“no truck was supplied by- the, manufacturer 
to the defendant during’ the relevant period 
and as such there ‘is no breach of contract 
on the . part: of defendant.: “Therefore, plain- 
tiff is not entitled to the relief claimed. 
© B. In the result, the judgment of: the 
learned single judge is set. aside- and that of 
the trial. court is'-restored. The appeal is 
allowed with costs throughout. i l 


G. K. MISRA, C J. ì— > 14 1 
agree. An interesting question of law arises 


_ 


Utkal. Automobiles (P) Ltd. v. B. P. Roy (Misra C. J), a 
Plaintif did not call for the 


‘defendant. 
‘contended’ 


: quite well Settled. . 


In this - 


manufacturer. ` 


‘the manufacturer. 


‘production of the same. 


A.I. R. 


in this. case, 
stock register of the defendant which’ might 


have shown whether the. second truck had `- 


been “supplied by the manufacturer to the’ - 
Yet, Mr.: Dey for the defendant ` 
‘hat adverse inference is: to’ be | 
drawn against the defendant fof. non-produc- 
tion of the stock register. Thè ore of 


this. contention is to ‘be examined. ma A 
adverse inference cam.be drawn .against the ~ 


"15, “` The law ‘on the point seems. to $e 
When a party wants: a ` 
certain thing to be: ‘proved in ofder to succeed.’ 


|" -.in’ avcase it is for that.party to bring that 
‘evidencé.. into. record. - In this: case. plaintiff 
‘would -be--entitled: to .damages- if “‘he:-proves ~~ 
that defendant did’not supply the truck though. `; 

it received the same from the manufacturer. 


The. onus. is on the plaintiff to establish: by -~ 
satisfactory evidence that defendart received 


-the truck but did not give. delivery of the 


same to the plaintiff in breach of the contract.. 


Plaintiff can discharge this onus by producing 
evidence in his possession or in the posses- 
“sion of .third .parties. 


He. can also prove his 
case by ‘calling for evidence in: -the possession ` 
of the defendant.: It was. open to the plain- 


-tiff to call. for.the. stock’ register of the ‘de- 


fendant to utilise it in- evidence that entries 
therein proved-:his case.‘ Where, however, - 
the plaintiff did not. call’ for the stock register. - 
no-obligation is cast onm the defendant to. 
produce the same. unless he considered that 


‘the- production of such evidence would mate- 


rially advance the’«defence case. Defendant’ S” 


“stand is that the-stock register does not con- 


tain any entry-of receipt of a truck from 

The stock register could, © 
however negatively prove the defence - ver- 
sion by the absence of an entry. It was how- 
ever, open to the defendant to‘ choose as to 
what: evidence would support its case. Plain- 
tiff cannot compel the defendan:..to‘ pro- 


“duce particular - ‘types of evidence unless ‘plain- 


tif takes. appropriate ‘steps through court for 
No adverse’ infer- . 
ence -is to be drawn against the defendant 


‘for non-production’ of the stock register. n 
Illustration (g) ‘to Section” ae of the 


Evidence Act runs thus: 
“The court may presume at: ‘evidence 


‘which -could be and is not produced would, . 
it’ produced, be. unfavourable ‘to he pérson l 
„Who withholds it.” , 


_iIn. this éasé. the stock E A was ‘not 


called for by the ‘plaintiff from the defend- 
añt., 
withheld’ such document. 


It cannot be. ‘said that the defendant 


16.. Each party js to produce . the- best 
evidence in support of his case. In this case 
the best evidence was in the possession of the 
manufacturer. Plaintiff could: have called for 
rélevant’ doctiments from. the manufacturer 
to establish that. the second truck had been 


despatched to the defendant for supply to 


the’ plaintiff. As the plaintiff’ did not call 
for the--best evidence adverse inference will 
be drawn ‘against him under Ilustration (2) 
to` Section, 114 of the Evidence Act. 
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17. Even assuming that adverse inser- 
ence could be drawn against the defendant 
for non-production of the stock register 


though not called for, the adverse infereace . 


106 
zhe 


to be drawn against the plaintiff for 
calling for the relevant document from 
manufacturer would counterbalance the 
verse inference to be drawn against. the de- 
lfendant for non-production of its stock: re- 
gister. (1969) 73. Cal WN 279, (Khalil 
Adalkliah v. Great American Insurance Co.) 
throws some light in ‘support of this view. 
ae 0 4. Appeal alloyed. 
= AIR 1976-ORISSA 19. 
S. ACHARYA, o © ; 
. State: of Orissa,- Appellant .v. RajbaJav 
. Misra, Respondent. .-_ tags ; . 
Second’ Appeal No: 39 of 1972, D/- ¢-5- 
- 1975.2 ` meee 


— Contract not in conformity with Art. =99 
(1). of Constitution void: from inception — 
Yet Government held could recoyer -amounts 
advanced ‘under contract ~—- Constitution of 
India, Art. 299 (1). AIR 1955 Cal 626, Dis- 
sented from. - : 4 

Where the contractor entered into an 
agreement with the Government to .constrict 
a godown room and received advance pay- 
_mments for the-same and as he did not ccm- 
plete the work the Government determined zhe 
contract and filed-a suit. for realisationof -he 
amounts advanced, it was- held that thorgh 
the contract not being in conformity vith 
-~ Art, 299 (1) of the Constitution of India was 
void from its inception the Government under 
Section 65 could recover the amount advanc- 
ed to the contractor under the contract. - AIR 
1922 PC 403, Rel. on; AIR 1955 Cal €26, 
Dissented from. 


Cases Referred: ` Chronological Paras 
AIR 1955 Cal 626 = 97 Cal LJ 9 8 
AIR 1922 PC 403 = 50 Ind App 69 8 


B. L. N. Swamy (Addl. Standing Coin- 
se), for Appellant; S. C. Sahu, for Fes- 
pondent. A 

JUDGMENT :— The unsuccessful plzin- 
tif in both the courts below is the appellant 
in this second appeal. 


2. The plaintiff’s case, in short, is 
that the defendant entered into a contmet 
with the plaintiff through Sub-divisional DÊ 
ficer Hindol for. the construction of a godo-wn- 
cum-inspection room in, Village Banamaliour 
at an estimated cost of ‘Rs. 5,000/- and he 2x- 
ecuted an agreement (Ext. 1/A, dated 27-3- 
1952) to that effect, and on 23-5-1952, 27-3- 


"(From decision of G. H. Panda Dist. J., 
Dhenkanal, in Money Appeal No. 7 of 
. 1971, D/- 19-11-1971). 


GS/HS/C458/75/GNB 


EO ld 


State. V. Rajnallav (Acharya I) 


id- ` 


value of which 


2. (A) Contract Act (1872), S: 65 — ‘Con-- 
tract with Government to construct godcwn- 


(Para 8): 
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1952 and 6-1-1953 he received advance pay- 
ments in cash and also received. 20 bags of 
cement priced at Rs. 105-15-0 on that account. 
Thus in all’ the plaintiff advanced Rupees 
1305-15-0 to the defendant for the construc- 


‘tion of the aforesaid work.. The defendant 


after receiving the aforesaid payments’ did not 


-complete the said construction work, and so 


by a notice dated 19-2-1953 the said contract 
was determined by the plaintiff. By the time 
the contract was determined, the defendant 
had -done ‘only a- portion of the work, the 
was ‘estimated at Rupees 
379-11-0. ‘The ‘plaintiff demanded the balance 
amount of- Rs. 926-4-0 but the defendant did 
not. pay the same. The .. plaintiff, therefore, 
instituted the suit for the realisation of the 
aforesaid amount of Rs. 926-4-0 with interest 


at the rate or 6% per cent. per annum,. all 


told . amounting to. Rs. 1816/-.~ 


3. >The defendant’s case is that he 
did not execute the aforesaid agreement in 
his personal capacity but he did so as the 
Naib. Sarpanch of 
According co the defendant, as the said agree- 
ment had been executed by him in the capa- 
city of a Naib Sarpatch of the Gram Pan- 
chayat; «the. plaintiff could not realise any 
amount personally from the defendant -with- 
sy -impleading the Gram Panchayat in the 
suit, X i 


The defendant. admits that he had re- . 


ceived Rs. 1;200/- in. cash and 20 bags of 
cement from the Sub-divisional Officer, 
Hindol on account of the said work, but he 
claims. that he spent a sum ‘of Rs. 1298-12-0 
on the portion of the work done by him and 
so he demands Rs. 98-12-0 from the plaintiff. 
The defendant pleads that proper valuation 
and accounts of the construction work done 
by, him should be made. It is vaguely pleaded 
that there was no contract between the plain- 
tiff and the defendant. The other pleas taken 
by the defendant in his written statement are 
not -relevant for our purpose, and so they 
need not be stated in detail. 


. 4. The trial court found that the de- 
fendant in his personal capacity executed the 
aforesaid agreement as a contractor and in 
this respect he did not act on behalf of the 
Grama Panchayat; that there was subsisting 
contract between. the parties and the defend- 
ant committed breach of his obligation and 
that the accounts given by the plaintiff in con- 
nection with the work in question were cor- 
rect. But it found that.as the plaintiff had filed 
(a claim?) before the Certificate Court, the suit 
was barred under the provisions of Section 45 
of the Orissa Public Demands Recovery Act, 

5. On appeal by the plaintiff, the court 
below held that there was no contract be- 
tween the plaintiff and the defendant in ac- 


cordance with Article 299 (1) of the Con- . 


stitution of India and hence the alleged con- 
tract was void and so the plaintiff was not 
entitled to claim any relief in accordance with 
the said void contract. It also found that 
the contract was one between the Sub-divi- 


. S 


the. Gram Panchayat. 
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sional Officer, Hindol and. the- defendant and 


not between the Government of Orissa and ` 


‘the defendant, and so the suit was one under 
Art. 115 of the old Limitation “Act and ‘as 
the suit was filed beyond the period of 3 years 
it was barred by time. — Te 


for the State, has very seriously challenged 
the: above mentioned findings of the court 
bélow. - He contends: that on the pleadings of 
the parties it is evident that the Sub-divisional 
Officer; Hindol in entering into the contract 
- in question and in advancing money to the 
defendant in that connection acted on behalf 
of the State of Orissa, and so the plaintiff’s 
' suit clearly comes under Article 149 of the 
- Old Limitation Act, and the decision .of the 
‘“ court below. that the suit is one under Arti- 
. tle 115 of the old Limitation- Act is incorrect 
and: illegal. .- eg an 
'- 7; The. suit has. been- filed by the 
State of Orissa: represented by the Collector 
of Dbenkanal: In the plaint it has been 


~ averred that the defendant entered into 4 con- — 


tract with the plaintiff to make the construc- 
tion in question and the Sub-divisional Officer, 
_ Hindol paid different amounts of money to 
the defendant on that account on behalf of 
the plaintiff.. The defendant has not denied 
. that aspect of the plaint case. Rather in 
_ paragraph 10 of the written statement it is 
_ stated that the terms of the agreement as 

coentioned in the plaint are no doubt binding 
on both the plaintiff and the Gram Panchayat. 
Again in paragraph 11 it Has been stated that 
the plaintiff or on their behalf the S. D. O. 
Hindol was to allot site for the aforesaid 
work. In the written statement it is no- 
where stated that the Sub-divisional Officer, 
Hindol did not act on behalf of the State of 
Orissa. From the plaint and the- written state- 
ment if is clearly evident that the. Sub-divi- 
sional Officer, Hindol, acted on behalf of ths 


Staté of Orissa, and the defendant agreed - 


with the Sub-divisional Officer, Hindot to do 
the job in question for the State of Orissa 
and in that connection he received advance 
payments from the said S. D. O. who paid 
that amount on behalf of the State. That 
being so, the State of Orissa has rightly in- 
stituted this suit fcp the realisation of the 
- amount advanced to the defendant and so 
this suit: clearly comes under Article 149 of 
the old Limitation Act, and as the same was 
filed within 60 years of the payment of tha 
advance money it is not barred by limitation. 

8. The finding of the court below that 
as the contract between the plaintiff and the 
defendant is not in accordance with Arti- 
cle 299 (1) of the Constitution and is accord- 
ingly void, the plaintiff is not entitled to any 
relief in this suit, is legally incorrect. The 
- jeourt in arriving at that finding has lost sight 
of the provisions of Section 65 of the Contract 
Act. In Thakurain Harnath Kuar v. Thakur 
Indar Bahadur Sinzh, (AIR 1922.: PC 403). 
an Lordships of the Privy Counoil. have 
b eld; E ss 


6 em a 


State v. Rajballav (Acharya J.) 


AIR |: 
“Section 65- deals with (a) agreements en- 
forceable: by law and (b) with agreements. not 


so enforceable. By clause (gY of. Section. 2 


an agreement not ‘enforceable by law: is. said 
to'be void. An agreement, discovered. to be 


| 3 `- , Void, is one discovered to be not enforceable 
6. Mr. Swamy, the -learned counsel . 


by law, and, on the language of the section, 
in that sense from its inception as distinct 
from a contract that becomes void.” er 

_, In the present case the contract in ques-' ` 
tion is no doubt a void one as it is not in ` 
conformity with the provisions of Art..299 ( 1) . 
of the Constitution of India. Though. the 
said contract is void from its inception: the 
plaintiff can recover. any -amount paid to the 


defendant in accordance with the- said void 


contract as per the provisions of Section 65 
of. the Contract Act. Mr. Sahu, the learned 
counsel for the respondent, ‘cited the single `. 


Judge. decision reported in AIR. 1955 Cal 626, 


(Anath Bandhu v. Dominion of India) where- 


. In the learned Judge in effect disagreeing with 
. the ‘above-mentioned Privy Council decision ` 


has heid:- 

“The word ‘discovered’: must i my view 
mean that with available materials at the - 
time of the agreement it could not be known 
that the agreement was void but subsequent 
materials or events not available at: the time 
of the agreement disclose. that it was. void, 
and even void to’ such an extent as renders 
it void ab: initio. - me 

But I cannot persuade myself to believe.. 
that an agreement at its very inception in out- 
right. disregard of express statute. op constitu- 
tional provision which: renders- the agreement 


v unenforceable against the Government can be - 
be discovered to be. void within the ™- 


said to 
meaning. of Section 65, Contract Act, If that 
was the. intention then all that. Section 65, 
Contract Act, need have said is “whether an 
percent is void” and not “discovered. to be 
With: respect I do not agree with the. above 
view taken in the aforesaid’ Calcutta: decision 
and I prefer to follow, nay I feel bound by 
the Privy’ Council decision mentioned above 
On this point. . 

_%. Thus both the findings of the court 
below on which the plaintiff’s suit has been 
dismissed. are legally incorrect. and are ac- 
cordingly set aside, 

10. In the present case, the defendant 
has admitted to have received Rs. 1,200/- in 
cash and 20 bags of cement for the work in 
question. For reasons stated above he can- 
not seek shelter under the plea that as the 
agreement under which he received the said 
amount is void he is not to repay the said 


. amount or any part thereof. The. court below 


has not directed its attention to decide as to 
what amount of money the defendant has to 
pay to the- plaintiff as he did not complete 
the work in question as per the: aforesaid . 
agreement. According to- the plaintiff, the 
value of the work done by the defendant was 
only Rs. 379-11-0 but according to the de- | 


would include an agreement that was void, z 


¢ 


mediately. .. 
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fendant the value of the said work yas 
Rs. 1298-12-0. So the court has to assess tiè 
actual amount of money, if any, to be xefurel- 
ed by the defendant to the plaintiff out of tie 
advance payments made to the defendant for 
the ‘aforesaid work in ques-10n. 

Il. The second appeal is accordingly 
allowed. The case is remanded to the cout 
below for proper assessment on the above 
mentioned aspect of the matter and for ds- 
posal in accordance with law within as shat 
a time as possible. The court below mzy, 
if it thinks necessary, allow both the partes 
to adduce additional evidence on the above 
aspect of the matter. 0 

12. Costs of this appeal will abide the 
final decision. ; 

13. The L. C. R. de sent back im- 


Appeal allowad, 





AIR 1976 ORISSA 21. 
= S. ACHARYA, J. 
Cife Insurance Corporation of Inda, 


‘Appellant v. Karthyani and others, Respca- 


dents. 


Misc, Appeal No. 15 of 1972, D/- 31-3- 
1975°. 


(A) Motor Vehicles Act (1939), Sec, 35 


f Q) (b) (i) read, with Section 2 (24) — Pub‘ic 


place — Meaning of — Accident taking place 
in private place — Insurance Company, hdd 
not liable. 

A place ‘to which the public have a right 
of access’ would mean the place where mem- 
bers of the public have admission as of right 
that is, where they can go without any himd- 
rance or without being required to take aay 
permission from anybody. If members of he 


-public do not, as of right, have access to a 


panona place that place cannot be said ło 
e a public place as per the said definiticn. 
It is well known and judic‘al notice can oe 
taken of the fact that members of the pubic 
cannot go as of right inside the plant aad 
factory area of Hindustan Steel Limited. 
Rourkela, Hence it cannot. be a public place. 
When accident takes place in private place 
(in factory area) the Insurarce Company he'd 
was not liable. (Para 1D) 
(B) Motor Vehicles Act (1939), Sections 
110, 94 (1) — Jurisdiction of Claims Triba- 
nal — Not limited to compensation arising 
out of accidents taking placa in public places, 
e provisions of Section 110 are wide 


- enough to include claims for compensati=n 


arising out of accidents taking place both in 
the public and private places. Section 94 A) 
merely makes it imperative to insure all veH- 
cles which are to be used in publie places. 


*(Against order of R, N. DEal Samanta, Dist, 
T., and Member, Motor Accidents Claims Ti- 

unal, Sambalpore, in Mise. (Accident) case 
No. 18 of 1970, D/- 25-11-1971). 
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L. L C. v. Karthyant (Acharya J.) 


[Prs. 1-2]  - Ori. 2I : 


The object is to ensure insurance.of all vehi- ` 
cles which :are to be used in public places so 
that if a third party suffers any damage due. 
to the use of the said vehicle in a public place 
he would be able to get damages for the same 
straightway ‘from the Insurance company, and 
the recoverability of such damage would not 
depend upon the financial condition cf the 
driver or the. owner of the vehicle. 
(Para 13) 
(C) Motor Vehiéles Act (1939), Section 
110-A — Compensation — Tribunal calculat- 
ing loss of benefit for 15 years in case of 
deceased aged 38 years Compensation 
directed to be calculated at least for 22 


echoes 


years. (Para 14} 
(D) Motor Vehicles Act (1939), Sec- 

tion 110 —— Payment of interests — Order 
- granting or réfusing interest has to be a 


reasoned orders. 


. As discretionary power for the payment 
of interest has been vested in the courts and 
Tribunals adjudicating upon claims of this 
nature, a reasoned a either in the positive 
or in the negative has to be passed to that 
effect or else it would amount to a failure 
on the part: of the court or the Tribunal to 


exercise a beneficial jurisdiction vested in 
them under the law. (Para 17) 
Cases Referred: Chronological Paras 


AIR 1974 Orissa 216 = 40 Cut LT 501 17 

1970 A. C.J. 44 = (1969) 2 Mad LJ 620 10 
* S. S. Basu, for Appellant; B. B. Rath, S. 

N. Satpathy; S.C. Rath and’S. Misra (2), for 

es 2 and S. CŒ. Sinha, for Respondents Nos, 
to 4, 


JUDGMENT: This is an appeal under 
Section 110-D of the Motor Vehicles Act, 1939 
(hereinafter referred to as the ‘Act’) against 
the award passed by the Motor Accidents 
Claims Tribunal, Sambalpur in Misc, (Acci- 
dent) Case No. 18 of 1970 awarding a sum 
of Rs. 43,000/- as compensation for the death 
of T. R, Shankaran (the husband of claimant. 
No. 1 and father of claimants 2 to 4}, a Fore- 
a in Koppers India Private Limited, Rour- 

ela. 


2. This appeal has been filed by the 
Life Insurance Corporation of India (herein- 
after referred to as the ‘Insurer’), opposite 
party No. 2 in the court below, with whom 
the Jeeg No. ORO 529 belonging tọ the 
Hindusthan Steel Limited, Rourkela (herein- 
after referred to as the “H. S. L.’) was insur- 
ed. The facts on which the claim under 
Section 110-A of the Act was filed by the 
claimants in the court below are that at about 
1.40 P. M. on 20-4-70 the deceased T. R. 
Shankaran was going on a bicycle on the left 
side of the road inside the H, S. L. premises, 
Rourkela. At that time the Jeep No. ORO 
529 belonging to the H, S. L., driven by P. 
K. Madhaban, O; P. W. 1, came from behind 
at a high speed and without blowing any horn 
dashed: against the deceased's bicycle as a 
result of which the deceased fell down at the 
spat sustaining serious injuries on his head. 
The jeep after dashing -against the deceased . 


22 Ori. 
jumped over a Nala on the left side of the 
road and after crossing the Nala 
manner it dashed against the wall- of the Cen- 
tral Stores of the H. S,-L. at a little distance 
on the other side of the Nala and ‘stopped at 
that place. The deceased being injured. was 
immediately taken to the Ispat Hospital at 
Rourkela where he died after a few hours; In 
the claim petition it is stated that the deceas- 
ed was about 38 years old by the time of his 
death; he was having a ‘monthly income of 
about Rs. .725/-; and the wife and children 
of the deceased, who were completely 
dependant on the -deceased, have been 
deprived of the financial aid which they were 
getting from the deceased. On that basis.they 
have claimed a compensation of Rs. 1,23,000/- 
on account of loss.of benefit for a period of 22 
ro expecting that the deceased would have 


veď normally upto the age of 60 years. They. 


also claimed Rs. 1,00,000/- for mental 
agony and pain suffered by them due to. the 
. death of the deceased. oe a 


3. The H. S. L, opposite party No. I, 


and the insurer, opposite party No. 2, oppose 
the claim preferred by the claimants inter alia 
on the grounds that the age and-income of 
the deceased, as stated by the claimants, are 
false; that the appellants are not legal repre-' 


sentatives of the deceased; they have not sus-` 


_ tained any loss due to the-death of the deceas- 
ed; and that in any case the claim preferred by 
trem is exhorbitant. They also state that the 
accident -did not occur due to the: rash and 


negligent. driving of the driver of the jeep. + 


4. - The Court below on an elaborate 
discussion and consideration of the évidence 
on record has arrived at the finding that the 
. claimants were the legal representatives of 
the deceased; that the deceased was about 38 
years old at the time of the accident (20-4-70); 
that the monthly income of the deceased was 
Rs. 616/- and out of the same his legal re- 
presentatives, i. e. the claimants, were getting 
about Rs. 240/. per month towards their main- 
tenance and benefits. Calculating the Joss of 
benefit to the claimants due to the death 
of the deceased for.15 years at the aforesaid 
tate of Rs. 240/- per month the. Tribuanl] has 
held that the opposite parties 1 and 2 ars 


jointly and severally liable to pay to the claim- . 


ants Rs. 48,000/- with costs as compénsation 
and has ordered that the insurer should pay. 
that amount:to the claimant No. 1 for self and 
for the other claimants, within a period of 
three months from the date of the order, afil- 


ing which the claimants wil] realise the-said - 


amount through court from opposite parties 1 
and 2. ° 7 gk 


_ The court. below has in effect -arrived at 
the finding that inside the factory premises near 
about the Electric Relling Mill and the. Cent- 
ral Stores the jeep in question: came from 
' behind the deceased at a high speed, dashed 
against the deceased who was passing on the 
left side ‘of the road on a bicycle, as-a result 
of which the deceased fell down at the spot, 
sustained severe ‘injcries on his person. and 
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died in the Ispat Hospital a few hours there- 
after, The Court also finds that this accident 
took place due to the rash and negligent 
driving of the driver of-the‘jeep. ag 
-5 In this case the owner of the jeep 
(respondent No. 5 in this apepal).has not pre- 
ferred any appeal] against the decision of the. 


-Court below. Mr. Basu, the learned counsel o 


for the Insurer has very fairly conceded that as 


per Sec. 96 (2) of the Act the Insurer can ` 


neither question the finding of the court be- 


‘low that the accident took place due to the. 


rash and negligent driving of the driver of- 
the jeep, nor can he question the quantum of 
compensation and/or the basis on which the ` 
said quantum is fixed. Mr. Sinha for . the ` 
claimants urged that the H, S..L., not having 
preferred any appeal or cross objection against 
the Tribunal’s award, cannot question the cor-'- 
rene of the findings on the aforesaid 
points, - i 


6. Mr. Misra for the H. S. L., contends 
that as by the award the insurer only is made 


liable to pay the entire amount of compensa- 
tion it was not necessary for the H, S. L. to file 


ay appeal against the said award, and the 


. S: Lọ being a respondent in this appeal, 
can challenge the findings of the ‘Tribunal’ 
under the provisions.of Order 41, Rule 22, 
C. P, C. without preferring any appeal against 
the award. Mr. Misra’s submission that the 
order: of the Tribunal is: entirely- against the 
Insurer is factually incorrect. The order of 
the Tribunal runs thus: 2 2 


fe DTORUESS That the application is allowed 
m part on contest against the opposite. parties. 
Opposite party No. 2, the insurer (L: I, C. o 
India) is directed to pay Rs. 43,000/- to the 
applicant’s that is to applicant No. I. for 
self and other minor applicants within a period 
of three months from the date of the order, 
failing, the applicants can realise this amount 
through court and in such realisation by them 
opposite parties 1 and 2 would be jointly and 
severally liable, though action should first 
proceed against-opposite party No. 2 only.” 
It is evident from the said order that both the - 
owner: and the Insurer of the jeep are 
jointly and severally liable to pay the com- 
pensation amount to the claimants, but at the 
first instance the Insurer (opp. .Party No, 2) 
has been directed to pay the. compensation 
amount within a particular period, and failing 
that the claimants can proceed against both 
the owner and: the insurer to realise the 
amount through court. The order. certainly 
does not absolve the H. S. L, of their above- -. 
mentioned liability to pay the assessed com- 

pensation amount. That being so, the award 
is not directed entirely against- the insurer 
as urged by Mr. Misra, 2 z 


"i a The H. S, L. who has not prefer- 
red ‘any. appeal or cross objection, cannot 
challenge the findings-of the Tribunal in. any 
manner so--as to assail the ultimate decision 
of the Tribunal holding the H. S. L, liable to 
pay the compensation as stated above. No 
doubt, a respondent, without preferring any — 


+ 


wt 


3. 
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appeal or cross objection against ‘the ultimate 
decision of a court, can question the. correct- 


ness of a finding on a particular issue, bat 
the tl-’ 
timate decision and not fo assail the findiag: 


that can be done only in supporting 


of the Tribunal regarding the rash and negli- 
gent driving of the jeep and. also about: tae 
quantum of compensation fixed by it, for aay 


effort in that direction, instead of supporting” 


the ultimate decision would amount to an 
endeavour on the part of the H.-S. L. to ua 
settle and set aside the said decision. >. > 


So in the ultimate analysis the seid 


8. 
findings of the Tribunal cannot be quéstionsd.. 
| , H. S. L. the 


either by the Insurer or by the H. S, 
two contesting opposite parties in this case. 


9. However, I have gone through the 
evidence on record and its discussion in the 
impugned judgment and I am satisfied that 
the finding of fact of the Tribunal regardiag 
the rash and negligent driving of the jeep is 
well founded and I. do not see any reason to 
interfere with the said finding, The claim- 
ants have preferred a cross objection agaizst 
the quantum of compensation fixed by fhe 


“Tribunal, and I shall.deal with that aspect of 


the matter later in this judgment. 


10. Mr. Basu. the learned course] *or 
the Insurer appellant, contends that the zc- 
cident in question and the act and omission 
which led to the accident ell took place insite 
the factory premises of the H. S. L, which is 
a private place and ‘not a public place, and 
as such the insurer is not liable to pay -aay 
compensation on account of the said accident, 


As per Section 95 (1) (b) (i) of the Azt, 
an Insurer is liable to pay compensation urto 
the extent specified in sub-section (2) of Sec- 
tion 95 for the death of or bodily injury to any 
person or damage to any property of a third 
party it the same is caused by or arise out of 


the use of the insured vehicle in a pubic’ 


place. “Public place” has been defined uncer 


un Ana n a 


“Public place” means a road, street, way or 
other place, whether a thoroughfare or mt, 


_ to which the public have a right of access 


and includes anv place or stand at which pass- 
engers are picked up or set down by a stage 
carriage.” 

The dictionary meaning of the word ‘access’ 
in the said definition is ‘admittance’, ‘adwis- 
sion’. Therefore a place "to which the puliic 
have a right of access” would mean the plece 
where members of the public have admission 
as of right, that is, where they can go withcut 
any hindrance or without being required to 
take any permission from anybody. If men- 
bers of the publie do not, as of right, have 


access to a particular place that place cen- 
not be said to be a public place as per the 
said definition. Jt has been held in Rajamel’s 
case 1970 A. C. J. 44 (Mad). 

“It is clear from the definition of the 
words ‘public place’ in Section 2 (24) of fhe 
Act that the criterion is whether the pubtic 
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have-a right of access to the place, and it 


el 


will not be a. public place, merely if as a 


matter of fact the public have access.” 
[t is well known, and judicial notice can 
be: taken of the fact; that members. of the ~ 
public cannot go as of right inside the factory 
premises, Af: times some visitors are permit- 
ted to go inside the H; S, L. factory premises 
on obtaining special permits on prior applica- 
tions for that purpose; It is also of common 
knowledge that members of the public, far ` 
from having a right to go inside the factory 
premises, ‘cannot as of right claim to have a 
permit to enter into the Plant area on mere 
payment of an efitry fee or on making an ap- 
plication to that ‘effect.- As is well known, 
permission to go inside the factory premises ` 
and the plant area.is not granted liberally and 
the grant of such permission is always a 
matter at the discretion of the authorities of 
the H. S. L. and members of the public as 
such cannot claim to have the said permission 
as of right, nor can question the decision of 
the authority if permission applied for is re- 
fused, It is also well known that the plant 
and factory area of the H. S. L..is cordoned 
off from. the township by a high boundary 
wall constructed all round the said area. The 
gates i2 that compound wali at different 
Places are heavily guarded, and entry through 
those gates is strictly controlled by tha men 
and officers of the H. S, L., and members of 
the public have no right of access through 
these gates. There are of course roads insida 
the factory premises, and some of these roads 
are broader than the main roads in the town, 
but those roads are meant only for the spe- 
cific purposés of the factory and are certainly 
net public thoroughfares, and. members of the 
public as such do not have any right to use 
these roads for any purpose whatsoever, 
_The claimants in Item No. 8 of the claim 
petition mentioned that the accideat took 
place “inside the H. S. L. plant in between.tha 
Electric Plate Mill and the Central Stores”. In 
Ext, 4, the report of the Motor Vehicles In- 
spector, it is stated that the accident took place 
inside the H. S. L. Plant in between thè 
Electric Plate Mill and the Central’ Stcres, 
P. W. I who was going with the deceased on 
another bicycle has. testified to the fact that 
the aforesaid accident took place when he and 
the deceased were passing on the road inside 
the H. S, L. premises and were going towards - 
their places of work. He has also stated that 
the accident took place near about the H: S. 
L. Central stores. P. W, 2 has also stated 
that near about the Central’ Stores the jeep 
dashed against the cycle driven by the deceas- 
ed. The driver of the jeep, who. has been 
examined as O. P. W. J, has also stated that the 
accident took place at a place near abcut the 
Central Stores. O, P. W. 2, the security Ins- 
pector who was in the said vehicle at the 
time of the accident, has also stated thet the 
accident took place. near the Central Stores 
of the H. S. L, It is well known that the 
Electric Plate Mill or the Rolling Mil] and 
the Central Stores of the H. S. L. are all with- 
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in the factory premises, cordoned off from the 
general public by the abovementioned com- 
pound wall, In paragraph 7 of the written 
statement filed by the Insurer it has been 
Paa averred that “The alleged accident 
having 
the claim of the applicants is not covered by 
the policy of Insurance issued by this opposite 
party.” From the abovementioned evidence 
and materials on record there is absolutely 
no doubt that the accident took place inside 
the factory premises of the H. S. L., which 
for reasons stated above, is a private place 


and not a public place as defined under the 


Act, > ; 

11. f the 
‘jeep in its written statement, while stating 
that at. the place of occurrence the. tie- 


rod of the jeep gave way and_ the 
jeep went. out of control, has ‘not 
controverted the fact that the said 


lace was not a private place but was a pub- 
c place. As the Insurer and the claimants 
alleged. that the accident took place at private 
place and the evidence and materials on re- 
cord showed a distinct tendency to establish 
that fact, it was for the H. S. L. to lend evi- 
dence and show that that place was a public 
lace and not a private place.: The H, S. L. 
as utterly failed in that direction: 3 


é 


12, On my above finding that: the 


accident took place in’ a private place, the 
Insurer cannot be made liable to pay any com- 
pensation arising out of this accident, — 


18. Mr. S. Misra, the learned counsel 
for the H, S. L., contends that if the accident 
took place in a private place, then the claim- 
ants were not entitled to file any claim before 
the Claims Tribunal and the Claims Tribunal 
had no jurisdiction to order payment of. com- 
pensation in respect of this accident. To sup- 
port his above contention Mr, Misra has drawn 


my attention to Section 94 (1) of the Act and - 


submits that the Act provides for the insurance 
of a vehicle for use in public places, and so 
the reliefs and remedies under the Act would 
be available only when any accident takes 
place dué to the use of such a vehicle in a 
public place and not in a private place. There 
is nothing in S. 94 to support the above con- 
tention, and in making that contention. Mr. 
Misra loses sight of Section 110, the most 
‘relevant provision in the Act on this paint. 
Section, 94 (1) merely makes it imperative to 
insure all vehicles which are to be used in 
public. places. The object of Section 94 (1) 
is to ensure insurance of all vehicles which 
are to be used in public places so that if a 
third party suffers any damage due to the use 
of the said vehicle in a publie place, he would 
be able to get damages for the same straight- 
way from the Insurance company, and the 
recoverability of such damage would not de- 
end upon the financial condition of the driver 
or the owner of the vehicle. 
Section 110 of the Act provides for the 
constitution of a Claims Tribunal for a parti- 


en place inside private premises, 


The H. S, L; the. owner of the 
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cular area, and that Claims Tribumal, as speci- 
fically mentioned in clause (1) -of that section, 
is constituted for the purpose of adjudicating’ ' 
upon” claims for compensation in respect of 
accidents involving the death of or bodily in- , 
jury to persons arising out of the use of motor - 
vehicles or damages to any property of a third 
party so arising or both. There is nothing 
therein to limit the power and jurisdiction of 
the Tribunal to only claims arising out of ac- 
cidents in public places; the provisions-of that 
section are wide enough to include claims 
for compensation arising out of accidents 
aan place both in the public and private 
RIACE, . i 


Moreover, Section 110-F provides. that. 
once a Claims Tribunal is constituted for a 
particular area, no Civil Court shall have 





jurisdiction to entertain any question relating 


to any claim for compensation which may be 
adjudicated upon by the Claims Tribunal for 
that area. Of course if a claim for compen- 
sation also includes a claim in respect of 
damage to property exceeding Rs. 2,000/-, an 
option is given to the claimants by the proviso 
to sub-section (1) of Section 110 of the Act 
to refer a claim to the Civil Court: and where 
a reference is so made the Claims Tribunal 
shall have no jurisdiction to entertain any 
etn relating to such claim. This proviso 
cbviously does not apply to the present case 
before me. 


So the claimants in the present case could - 
not have filed their claim for compensation 
in the Civil Court on account of the death of 
the deceased. So the Claims Tribunal.of that 
area was the only competent authority to 
deal with the claim:in question, The above 
contention of Mr. Misra therefore is .without 
any substance. . 


_. 14 The claimants {respondents 1 to 
4) have preferred a cross objection claiming 
higher compensaticn than what has been 
awarded by the Tribunal, The Tribunal finds 
that the deceased who wasa Foreman in Kop- 
pers India limited, a contractor's firm was earn- 
ing about Rs. 650/- per month st the time of 
the accident.- It has also been found that the 
deceased was about 88 years old at the time 
Of his death by the aforesaid accident. The 
tribunal on a consideration of the various mate- 
rials available on record has arrived at the 
finding that the claimants were deriving a 
benefit of Rs. 240/- p month (Rs. 2,880/- 
per year} from out of the income of the de- 
esased, Having arrived at the said finding it. 
abruptly calculated the loss of benefit only for 
15 years without giving any reason for fixing 
the said span of I5 years, Our High Cour 
and many other High Courts have assesse 
the general expectation of lifé.in India till 
e of 65 and in some cases upto the age 
£ 70. The claimants, however, in their peti- 
tion fixed the expected longevity of the de- 
ceased, at 60 years, and on that basis they 
have claimed compensation. The deceased 
was a healthy man as seen from the post-mor. 


` to earn 
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tem report Ext. 8, and reasonable expectetiens 
were that he would have lived and contnred 
the amoun assessed by the Tri»u2al 
` at least upto the age of 60 years, Thus the 
Tribunal was not ustified in calculating che 
loss of benefit to the claimants only :or a 
period of 15 years- On the above cons#lera- 
tions, compensation should have been caleukat- 
ed at least for 22 "ears, i. e, upto the age of 
60 years of the deceased. 


15. The less of benefit has beea as- 
sessed by the court below at Rs. 240/- per 
month on a.very convincing discussion and 
consideration of the evidence on record and 
I do not find any reason to interfere wits the 
said finding. Calculating the loss of -benefit 
at that rate for a period of 22 years, the 


amount of compensation comes to Rupees 


68,360/-. 

16. Both Wr. Basu and Mr. Misra 
submit that in maay decisions of this zoart 
deduction of 1/6th from the lump sum zon- 
pensation has beer appre woo. and so ercer 
or similar deducticn should be passed ir this 
case. Mr. Basu and Mr. Misra are lezaly 
not entitled to raise the above conteation 
for reasons stated above. There is no satu- 
tory obligation to order any such deéduction. 
The legislature, while incorporating a new 
provision in the Act for payment of interest on 
compensation amotnt by the Amending: Act 
56 of 1969, did no¢ make any provision for 
any such deduction on the aforesaid acceunt. 
The contesting opposite parties.and specta_ly 
the H. S. L. da not agitate this cues- 
tion before the Tribunal, before vwhcm 
the matter should have been raisec in 
order that the Tribunal would nave 
fixed the compersation amount keeping 
in view the submission on this count. Tne 
H, S. L., who is equally affected by the 
order of the Tribunal directing payment of 
compensation ina ump sum, has not prefer- 
red any appeal agaist the said award at -eest 
to agitate this question. The deceasec, a 


healthy man, died cue to the . accident at the | 


age of 88 years, by which time he was already 
working as a Forenan in a contractors “irn. 
So with the passing of time and gaining œŒ ex- 
perience, he would possibly have earned ncre 
money enabling his dependants to get hizker 
pecuniary benefits out of the same. Thi: as- 
pect of the matter has not been taken into 
account. As nothirg so far has been pad to 
the claimants they must be eking out their 
existence for the last five years in ext-eme 
hardship, and if any compensation amounf had 
been made available to them within a zhcrt 
time, they could heve profitably investec the 
same for their benefit and existence. Or the 
above consideratiors, I am: not. incline1 to 
exercise my discret.on in favour of directing 
deduction ‘of 1/6th from the lump sum com- 
pensation amount be paid in this case. 


17. The claimants in their cross ob- 
jection have claimed interest on the compen- 
sation amount as provided under Section 170 


of the Act. As discretionary power for the 
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payment of interest has been vested in the 
courts and Tribunals adjudicating upon claims 
of this nature, a reasoned order either in the 
positive or in the negative has to be passed 
to that effect, or else it would amount to al: 
failure on the. part of the Court or the Tri- 
bunal to exercise a beneficia] jurisdiction vest- 
ed in them under the Jaw. ‘The observations 
in paragraph 4 of the decision in Janiali Devis 
case (1974) 40 Cut LT 501 = (AIR 1974 
Orissa 216) regarding court’s discretionary 
power to grant interest on compensation 
under the Land Acquisition Act aptly apply 
to the point under consideration. 


Considering the facts and circumstances 
of this case I deem it fitand proper to direct 
payment of simple interest to the claimants at 
the rate of 6 per cent per annum on the above 
mentioned compensation assessed in this ap- 
pea] and that would be effective from the date 
of the passing of the award by the Tribunal 
(i. e. from 25-11-71) till the compensation 
amount is paid in full. k 

18, In the result, therefore, the H. S. 
L., the owner of the Jeep (opposite party No. 
1 in the court below and respondent No. 5 
in this appeal) is hereby directed to pay in 
lump sum Rs. 68,860/- as compensation with 
interest as directed above and the hearin 
fee of Rs. 50/- as awarded by the Tribuna 
to respondent No, 1, the mother of respon- 
dents 2 to 4,- within a period of two months 
from to-day, failing which the claimants shall 
realise the aforesaid amounts through court in 
accordance with law. It is needless to mien- 
tion that respondent No, 1 will receive the 
aforesaid compensation amount for herself and 
on behalf of all the other claimants, and 
each of them will be entitled to the same in 
equal shares. 

` 19. The appeal preferred by the In- 
surer and the cross objection preferred by the 
claimants are allowed as ‘stated above, but in 
the circumstances each party will bear his own 
costs of this appeal. 
Appeal allowed. 


AIR 1976 ORISSA. 25 
G. K. MISRA, C. J. AND P. K. 
MOHANTI J., 

Brajendra Maharana and others. Peti- 
tioners v. The Utkal University, Opposite 
Party. 

O. J. C. Nos. 763, 764, 824 to 826 and 
827 of 1975, D/- 18-8-1975, 

(A) Constitution of India, Article 226 
Natural justice — Malpractice at examina- 
tion — Enquiry against delinquent-examinee 
ree Principles stated im Paras 8 and 13. 


(Paras 8, 13) . 
Cases Referred: Chronological Paras 
AIR 1972 SC 1408 


AIR 1972 Orissa 224 = 88 Cut LT 349- 
(FB) l 7 


IS/KS/D610/75/JHS 
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AIR 1970 SC 1269. = (1970) 8.SCR 963 7 
AIR 1969 SC 198°= (1969) I SCR 817 7, 13 
AIR 1966 SC 875 = (1963) 3°SCR 767 7, 


“AIR 1962 SC 1110 = (1962) Supp 8 SCR 
36 j i + ? l ` “ 

” (1960) 1 All ER 631 = (1960) 1 WLR 
223 C 18 


(1958) 2 AU. ER: 579 = (1958) 1 WLR 
762 7 


A. Das, for Petitianers; S. C. Mohapatra 


and`Sankarsan Rath, for Opposite Party. 
MOHANTI, J.:— These writ petitions 


under Articles 226 and 227 of the Constitu- . 


tion of India have been filed by six students 
of the Christ College, Cuttack for quashing 
the Notification No. EC-II (pub)/627/75 
dated 20th February, 1975 (Annexure 4) 
issued by the Utkal University cancelling the 
results of the petitioners in the Second Bache-, 
lor -of Arts Examination - of 1974 on the 


ground that they had resorted to - unfair 
means, ee a 
2. As common questions .af law and 


fact are involved in these writ petitions they 
have heen heard together and wil] be dispos- 
ed of by this common judgment. : 
i 3. °: The broad facts which are almost 
identical and are also not in dispute are 
these: . - ~ ® 

The petitioners appeared at the’ Second 
B. A. Examination for the year 1974 from’ 


the Christ College Centre. Dr. S. N. Chou- 


dhury, M. A., Ph. D. (Utkal)’ who: is the 
‘Reader in History of Kendrapara College’ 
was the Examiner in History Paper II. He 
reported that the answers given by the peti- 
tioners to some. of the questions in their 
answer books were indentical,. The Board 
- of Conducting Examiners agreed to the re- 
port, of Dr. Choudhury. Then charges of. 
malpractice were framed -against the peti- 
tioners and_the matter was referred to the 
Discipline Committee constituted by the Uni- 
versity. The petitioners filed show-cause to 


- the charges and the Discipline Committee on -- 


a consideration of the same recorded the find- 
ing: “Identicality established in the light of 
the report ‘of the C. B. and further scrutiny: 
of the scripts by the Committee” and recom- 
mended for cancellation of the results of 
the examination. The recommendation was 
accepted by the Administrator exercising the 
powers of the Syndicate. -Accordingly, the 
impugned notification was issued. - 


4, The petitioners repudiated the al- 
‘legations levelled against them and assérted 
that they have never indulged in unfair 
means. They contended that they were not 
given reasonable opportunity to defend them- 
selves and that there was no observance of 
- the principles of natural justice. The enquiry 
was tainted with mala fides and the deci- 
sion for cancellation of the result is based 
‘on no evidence: 

5. The University while denying the 
allegations made in the writ petitions main- 
tained that adequate reasonable opportunity 


%y 


‘show’ cause” why 
not be taken against ‘them. The extracts of 


“mittee, viz. Dr. 


A. LR. 


had been given to the petitioners to meet 
the case and there has been no violation of 


_ the ‘principles ‘of natural justicé. The Exa-. 
-miner reported the. malpractice which‘ on in: 


dependent examination by the Board of Con- 
ducting. Examiners was’ also found ‘to be- cor- 


rect.’ On the basis of the report `of the 


Board, the petitioners were called upon to 
disciplinary’ action” should 


the reports of the Examiner and the Board 


_ Were. supplied to the petitioners along with 


e show cause notice, In the notice dated 
11-2-1975 {the -petitioners were. intimated 
that the Discipline Committee would hold 


the enquiry on 19-2-1975- and that the peti- © 


tioners might offer any defence as they 
thought fit, The petitioners, though present 
at the enquiry, remained content with a mere’ 
denial of the charge. They did-not examine 
any witness or produce any. document in 
support of, their explanations. They did 
not also ask for time.to' adduce any evidence. 
The enquiry was conducted bona fide and 
the members of the Discipline Committee 
had nio axe to grind against the petitioners, 
Two of the members of the Discipline Com- 
. G. Misra and Dr, . L. K. 
Mohapatra are’ eminent educationists and 
have long experience as University examiners. 
The Administrator is a highly qualified man: 
and he was a Revenue Divisional Commis- 
sioner before he_ joined the University. On 
a careful consideration of the answer papers 
the Discipline Committee came- to the find- 
ing that the answers -to some of the ques- 
tions given by the-petitioners were identical 
and the Administrator who is vested with . 
the powers of the Syndicate accepted their 
recommendations and decided to cance] the 
results of the examination. The Discipline - 
Committee is only a quasi-judicial tribunal 
and it has fairly assessed the materials on 
the record. The Syndicate is the controller 
of the examinations and the Administrator 
exercising the powers of the Syndicete has 
taken the decision to cancel the result Of 
the examinations, His decision cannot. be 
interfered with. . - 

It is contended that the Christ College 
Centre from which the petitioners appeared 
is the most troublesome and _indisciplined 
Centre and that there were several instances 
of indiscipline created by the candidates ap- - 
pearing from that centre in the past. - It was 
alleged that on 15-4-1974 the candidates . 
along with other students created a lot of 
disturbances because of strict invigilation and 
there were instances of  stone-throwing, 
shouting and threat to beat the invigilators. 
A meeting of the candidates and other stu- 
dents was held on 4th May,-1974 and it was 
decided that the candidates would flout the 
discipline ‘of the examination and adopt un- 


fair means to answer the questions in the 
manner they liked. On 7-5-1974 a large 
number of students demanded from the 


Centre Superintendent that the seating ar- 


rangement in the upstairs should be sancell- 
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ed and the same should. be. made in tie. 
ground floor. They also demanded ‘that they 
should be allowed to adopt unfair. mans. 
As the Centre Superintendent did not: aecede 
to the demand, the candidates abancored 
- the examination in the M. J. L, paper. On 
8-5-1974 the. candidates protested againct ar- 
rangements for strict ‘invigilation- by tear- 


ing out the blank answer books supplied to- 


them. They. became violent and attempted 
to destory the confidential papers kept n an 
iron safe-in the Principal’s room. The god-ej 
iron safe containing the question papers was 
removed outside and was broken open and 
the question papers were thrown out.. It is 
on account of such conduct on the pact of 
the candidates in the first B, A. examination 
of 1974 that the Centre Superintendent and 
the Invigilators became ‘terror-stricken and 
did not venture to report about the malorac- 
tice adopted by-the candidates in the seeond 
B. A, examination of 1974 in which the peti- 
tioners appeared. : 


6. . The learned counsel for the peti- 
toners advanced the -following contenķoas: 

(1) The finding of the Discipline Com- 
mittee was not based on any evidence es no 
adverse conclusion about the use of vafair 
means could be reached’ on the solitary cir- 
cumstarice that their- answers ‘to some `o. the 
questions were similar. 


(2) The- procedure adopted by the Dis-. 


‘cipline Committee violated the principles of 
Datura] justice inasmuch as: : 

(a) neither the Centre Superinterdent 
and the Invigilator were examined nor heir 
reports were produced, i 


(b) the answer books were not made 
available to the petitioners, 


(c) the chart showing the seating ar- 


rangement at the examination hall was not- 
produced. 


(d) the petitioners were’ not given an 
opportunity to cross-examine the Examirer 


who had reported about similarity of tae 


_ answers. 


a At the outset it will be profixtle 
to notice some authoritative decisions whirzh 


have bearing on the points raised before. us. - 


In AIR 1962 SC 1110 (Board of High Schcol 
and Intermediate Education, U. P. Allahabad 
v. Ghanshyam Das Gupta) their Lordzhips 
held that the Examination Committee, vhz-le 
dealing with the cases of examinees using 
unfair means in examination hall, acts qaasi- 
the principles of natural justize 
apply to the proceedings before it. In that 
case no notice was at all given to the ds- 
‘linquent-examinee and therefore the crder 
cancelling the examination was quashed. 


~ In AIR 1966 SC’ 875 (Board of Wich 
School and Intermediate Education, U. P. 
Allahabad v. Bagleshwar Prasad) it was neld 
that the Enquiry: Committee set up by the 
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Education Board to enquire into ` unfair 
means- adopted by the’ examinees at a parti- . 
cular examination has to decide all relewant 
questions in the light of evidence adduced . 
before them. It was pointed out that direct 
évidence in such cases might not be avail- 
able and the question-will have ta be con- 
sidered in the light of the probabilities -and 
circumstantial evidence: Their Lordships 
also ‘pointed out that the problem which the 
educational institutions have to face from time 
to timeisa serious problem and the court _ 
should be slow to interfere with the decision 
of the domestic tribunals, | 


In AIR 1969 SG 198 (Suresh Koshy 
corre v. University of Kerala) it was held 
as follows: i ; 


de” A ERTA The rules of natural justice 
are not embodied rules. The question whe- 
ther the requirements of natural justice have 
been met by the procedure adopted in a 
given case must depend to a great extent on 
the facts and circumstances of the case in 
point, the constitution of the Tribunal and 
the rules under which it functions,” 


Their. Lordships also referred to the observa- 

non of Por arent J. in the case of 
yrne v. Kinematograph Renters Society Ltd. 

(1958) 2 Al] ER 579 which are as follows: 


“What, then, are the requirements of 
natural justice in a case of this kind? First. I 
think that the person accused shocld know 
ihe nature of the accusation made; secondly ~ 
that he should be given’ an cpportunity to 
state his case; and thirdly, of course, that 
the tribunal. should act in good faith, I 
do mot think that there really is anything 
more”, 


In AIR 1970 SC 1269 (The Bihar School 
Examination Board v. Subhas Chandra Sinha) 
facts were of course different but the pro- 
position of law laid down by their Lordships 
is clearly applicable to the facts of the pre- 
sent case. There was. mass copying by the 
candidates of a particular centre. It was not 
considered necessary to give specific charges 
to each of the delinquent-examinee and the 
examination as a whole was cancelled. Their 
Lordships observed that the University is 
responsible for its standards and the conduct 
of examinations, It cannot hold a detailed 
ouside) inquiry with a right to its 
alumni to plead and lead evidence etc. before 
the results are withheld or the examinations 
cancelled, ` If there is sufficient material on 
which it can. be demonstrated that the Uni- 
versity was right in its conclusion that the 
examinations ought to be cancelled then 
academic standards require that the -Univer- 
sitys appreciation of’ the problem must be 
respected. It would not do for the court to 
say that you should have examined all the 
candidates or even their representatives with 
a view to ascertaining whether they had re- 


the Standing Committee to arrive at 


~ 
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ceived assistance or not, To do this ‘would 
encourage indiscipline if not-also perjury. 


In AIR 1972 SC 1408 (Prem Prakash 
v. Punjab University) their Lordships obser- 
ved: 


“The examinee can ask for more infor- 
mation or details with regard to the material 
cr evidence which may be sought to be used 
against him and normally if he makes a 
request in that behalf, the University authori- 
ties, in order to ¢nform him adequately of 
the case he has. to meet, would supply him 
the necessary particulars or details of the 
evidence. In the very nature of things no 
hard and fast rule can be laid down and so 
long as the Court is satisfied that the oppo- 
rtunity which was afforded to the examinee 
was adequate and sufficient it will not inter- 


fere with any orders prejudicial to him which. 


may have been made by the University au- 
thorities, 
It was also observed : 

“A good deal of emphasis had been laid 


on the answers which were given by _ the 
two candidates and our attention had been 
invited to the discrepancies between the 


details of the answers contained in the two 
answer books...... ‘etic 6 These, however, 
are matters on which the Court cannot enter- 
tain a petition under Article 226. It was n 
its 
own conclusion on the evidence: before it 
and the same cannot be re-examined except 
on very limited grounds which have not been 
established, ........- j 


In (1972) 88 Cut LT 349 = (AIR 1972 
Orissa 224) (FB) (Pramila Dei v. Secy. Board 
of Secondary Education, Orissa, Cuttack) 
a Full -Bench of this Court on a review of 
several decisions on the subject laid down 
as follows: 


“(i) The proceeding against an examinee 
on a charge of practice is a quasi-judicial 
proceeding. It affects his future and if any 
adverse view is taken by the disciplinary au- 
thority it might blast his career, Though the 
proceeding is administrative it is quasi-judi- 
cial in nature inasmuch as the career of the 
examinee is in issue. 


Gi) Where there are statutory or codi- 
fied rules the quasi-judicial proceeding will 
De enquired into in conformity with those 

es. 


(iii) Where there are no such rules the 
principles of natural justice will be followed 
in making the enquiry keeping in view the 
fact that it involves the determination of 
a vital question integrelly connected with the 
rights of the examines. 


(iv) In making such enquiry the . autho- 
rity might have to ascertain both facts and 
law. 


(v) In doing so it must act in good 
faith. . 
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(vi) The authority must fairly listen to 
both sides. 


ZZXX XXX XXX 


The next question for consideration is 
whether the enquiring authority has ary fur- 
ther duty in the matter of enquiry after char- 
ges are supplied, explanation is obtained and 
it listens to the parties in good faith. In 
other words, is it hound to follow’ any other 
requirements besides the aforesaid three 
elements? Clearly the enquiry is not in the 
nature of a criminal trial. The authority 
has no power to administer oath unless there 
is a codified rule to that effect. It need 
not examine any witness. It can obtain in- 
formation in any way it thinks best; but if 
the information is so obtained the examinee 
must be pete fair opportunity of correcting 
or contradicting any relevant statement pre- 
jucicial to his views. It follows as a neces- 
sary corollary that if the examinee wants any 
material to be produced or to cross-examine 
any witness, then the authority must make 
those materials or witness available. The 
authority has, however, no duty to suc motu 
examine oral evidence or give opportunity 
for cross-examination. If the delinquent as 
a part of his defence demands that wit 
nesses reporting against him are to be cross- 
examined by him refusal thereof would 
amount to denial of reasonable opportunity. 


It is also to be further remembered: that 
in exercise of the Writ jurisdiction under 
Articles 226 and 227 of the Constituticn over 
the decision of the educational authority the 
High Court does not function as a Court of 
appeal. It cannot look into the question of 
sutticiency or propriety of the evidence. It- 
cannot interfere with the finding of that au- 
thority unless the same is based on no evi- 
dence or is based on evidence on which a 
ae person cannot hold the delinquent 

» ty.” 


i. A. consideration of the principles] 
laid down in the above decisions leads us 
to the following conclusions: 


(1) The enquiry before the domestic 
tribunals in the matter of adoption of unfair 
means by examinees is of a quasi-judicial 
character and has to be undertaken fn ac- 
cordance with the principles of natural jus- 


tice. 
(2) The essential Ba of natural 
justice that are to be followed by an authority 

ealing with a case of the present nature are 
as follows : 


(a) The person affected shall be 


of the charges of unfair means. 
(b) he must be given an opportunity to 
make- a representation and to explain the 
circumstances appearing against him; and 
(c) the authority conducting the pro- 
ceelings must not be biased and should act 
in good faith. 
(3) Rules of natural justice not being 


apprised 


‘embodied rules, it is open to the authority 
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concerned to evolve its own proceduse for 
acquainting the person concerned with the 
saa and the material on which they are 


founded, and also for affording him: an 2ppo- 
rtunity of explaining those charges, ` The 
ill necessarily vary with the 


rocedure wi 
facts. circumstances and nature of the case, 
constitution of the authority dealing with 
it and the rules ünder which it funoticus. 
(4) A delinquent-examinee can ask for 
more inforniation and details with regard to 
‘the material or evidence which is sougat to 
be used against him, lif he does not ask for 
further information, he’ ‘cannot maze a 
_|gridvance out of it, unless it’ is shown that 
any prejudice has been caused on account of 
thé procedure adopted. ~~ P ss 
_ (3) Enquiries conducted by quas>judi- 
cial tribunals cannot be equated to the trials 
in ordinary courts of law. _ 5 
(6) Where direct evidence of adcption 
of unfair. means is not available, the ques- 
tion will have to be considered in the light 
of probabilities and circumstantial evicence. 
(7) In dealing with the validity of the 
orders passed by the University authcrities 
the High Court: does not sit in appeal over 
the: decision of the authority. concernec. Its 
jurisdiction is limited. If the order in gues- 
tion ig not supported by any evidence at 
alk the High Court may interfere; bw the 
conclusion that the impugned order is not 
supported by evidence must be reached -after 
considering the question as to whether pro- 


babilities and circumstantial evidence de not” 


justify that conclusion. i 

{8) It is primarily for the Universit” au- 
thorities to come to a decision after tokin 
into consideration the’ explanations subrcitt 
by the delinquent examinees and other cir- 


. lcumsfances, High Court would not ordi-. 


narily interfere with the. decision. if it is 
based upon relevant considerations ard is 
arrived at after affording adequate opportu- 
nity to the candidates. concerned. 

Q Koening the aforesaid principles 
in view we would proceed to examine the 
contentions raised before us. 


10. On a careful consideration ct the 
materials on record we are of tha opnion 
that there is no substance in the argument 
-that the principles of natural justice have 
been violated. The petitioners were inorm- 
ed of the charge levelled against then be- 
fore commencement of the enquiry. They 
were also given another opportunity of per- 
sonal hearing. Particulars of the unfair means 
were specified in the charge (vide Annexure 
1). Extracts from the reports: of the Exa- 
miner and the Board of Conducting Ezami- 
nergy were supplied to the petitioners long 
with the charge. Im the second notice (An- 
nexure 2). the petitioners were informed that 
the enquiry would be held on 19-2-1975 at 
10.20 A. M. in the ‘University office and that 
if they so desired they might remafn present 
during the enquiry and offer any further de- 
fence, The petitioners submitted expzna- 
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the enquiry. From the records of proceedings 
which were made available to us during the 
hearing, it appears thatthe petitioners merely 
denied the charges and did not produce any 
evidence in support of their defence. They 


-did not also ask for time to produce evidence. 
‘We‘have not the slightest doubt that the 


engany was conducted, in absolute good 
faith. No animus is suggested against any 
member. of the Board. of Conducting Exa- 


miners or the Disciplina Committee, The 


members of the Discipline Committee be- 
sides considering the report of the Board: of 
Conducting Examiners scrutinised the ans- 
wer books themselves and were satisfied 
about the similarity of the answers given by 
the petitioners in their answer books. | 
On’ the question of non-observance of 
the principles of natural justice the first com- 
plaint of the petitioners is that neither the 
reports of the Superintendent and the In- 
vigilator were produced nor they were exa- 
mined at the enquiry. It is to be noted in 
this connection that the Centre Superinten- 
dent and the Invigilators had not submitted 
It was 
therefore not necessary for the Discipline 
Committee to- examine them suo motu. If . 
the petitioners wanted to establish their de- 
fence by the evidence of the Centre Superin- 
tendent and the Invigilator they should have 
moved the Discipline Committee to secure 
the attendance of the Centre Superintendent 
and the Invigilator for examination. The 
grievance made by the petitioners at this 
stage appears to be an afterthought. It is 
averred in the counter affidavit of the oppo- 
site party that on account of disturbance and 
indiscipline created by the candidates the 
Centre Superintendent. and the Invigilators 
ame terror-stricken and did not venture to 


report about the malpractice. A number of 


instances of indiscipline have been 
cited in the counter affidavit, It 
is cléar in the presenti case that 


an extraordinary situation had arisen in the 
Christ College centre during the period in 
question, Any action taken by the Centre 
Superintendent or the Invigilators against the 
candidates at the examination hall might 
have tended further to endanger the inte- 
rests of discipline. Since there were repeated 
disturbances in this particular centre, a 
fact about which there does not appear any 
controversy, the mere absence of reports by 
the Centre Superintendent and the Invigila- 
tors cannot exonerate the petitioners. : 
1l. The second complaint is that the 
answer books were not made available to the 
petitioners during the enquiry. There is no 
rule under which the petitioners. were entitl-. 
ed to see the answer books. The principles 
of natural justice do not require that the 
answer books should be shown to the delin- 
quent examinee. They merely require the 
affording of an opportunity to explain or 
meet the charges. This requirement was 
fully satisfied. in the present case. More- 


` 
` 
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over, in. view of the nature of.,plea taken. ` 


isputed by the pétitioners: The com- 


< time of enquiry. -- ~ 


way by non-producticn of the chart at, the . 


18, -© The fourth” complaint “of. the. 


~~ petitioners. is: that -they wére not: given an 
opportunity to-¢ross-examine.Dr. Choudhury 


who had -reported about-similarity of the... 
It ‘appears that though -some sof -> 


answers. 


seen as mentioned in the charges . . 


‘the petitioners made ‘a request ‘in their -exs 


planations submittedto the Deputy. Registrar 


“of the University for an opportunity to cross-. | 


examine the. Examiner, .no such request was 
made to’ the. Disciplirie Committee at .the 
time of enquiry. .:From .the record of pro- 
ceedings: of the. Discipline Committee, it, ap- 
. „pears that the. petitioners never. asked for. 
summoning of the.Examiner. The. counter 


affidavit filed on behalf of ‘the University is 
clear on the. point and. no reason has’ been . 


_ jassigned to- doubt the: averments made there- 
in. 
_.Jmot open to a petitioner to complain’ of the 
“lomission to produce a witness if he has not 
Japplied for the production- of that witness. 
The question was considéred by -the Privy 


It seems to‘us. settled. in: law that it is’ 


3 
t 


Council in. University of Ceylon v. Fernando: | 


< (960) 1 All ER 631.. The entire. case 
against the petitioner there. tumed upon: the 
testimony: of one“ Miss, > Balasingham., She 
was not produced during the aay pro- 
ceedings. A contention was raised that the 
proceedings contravened ‘the. principles of 
natural justice becavse of the ‘omiission to 
produce her. ` Repelling the contention the 
Judicial: Committee ‘observed:., “This might 
-~ have been more: formidable objection if the 
. plaintiff had asked to be allowed to question 
. Miss. Balasingham -andj his request had. 
been refused.” This view has been affirmed 
“by the Supreme Court in AIR 1969 SC 198. 
We are of ‘opinion that this contention is 
without any substance. ` ; 


fore us :we cannot 


- domestic tribunals. 


‘14. ` From the records produced be- 
3 say that the: decision for 
cancellation of the result-of examiitiation was 
based on no evidence. 


4 ‘ ee 


We, also compared the answer of peéti- 


tioners in O: J: C. Nos. 825/75 and’ 8247/75. > 
(Roll. Nos. 732 and 733 respectively) in res: _ - 


pect ‘of -question: No, 8. and: found that they: 
tallied word-for word. “The seat, chart. (An: 
nexure A) shows that Roll No: 733 was sitting 


ATR. 


We have léoked into -> 


or took help -- 
froma common source.’ . -5 ee 


just behind Roll No. 732 ‘in the first ‘row. . a | 
Jt is therefore qùüite probable that.théy took - 


~ help from :each. other or from a, common. 
-source in answering question No. 8; i 


We’ also compared the answer of peti- 


“Homer in'O. J. C.” No. 827/75 beating Roll 


No. 1929 -with that “of another ` candidate 


bearing Roll No. 1927 in respect of qüestion 
“No. 8 and found ‘that they are similar. The — 
‘seat chart (Annexure A) shows that. 
‘petitioner in O. J. C. No, 827/75 was sitt- 
-ing just behind the candidate bearing... Roll 
“No, 1927 in the fourth row. 
fore quite. probable. that they took help from 


the 


It- is ` there- 
each other or from a common source-in-ans- 
wering question No. 8°: 5 0 0 o o. 

| 15. ` Having ‘regard to.,the circums- 
tances and probabilities of the case, it can- 
not be said that the decision. to cancel :the 


‘results of the petitioners is’ based on no evi- 


dence. The circumstantial evidence and. the 
probabilities may not be- enough for a. deci- 


‘sion by a court of law, ~ But all considera- 


tions which govern trials in. a court of law 
cannot be imported into enquiries held. by 


7 It may well be that if 
‘the’ matter came up before:us in appeal we 
might’ have taken a different view, but. as . 
indicated earlier, this Court, does not act as. - 
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a court of appeal against the decision o- the 
University authorities. The question -whe- 
ther the candidates had resorted to. unfair 
means is a pure question of fact and the Dis- 
cipline- Committee ~ which 
-of eminent educationists and ex- 
perienced Examiners has reached the: conclu- 


sion; after due consideration’ of all the rele- 


vant materials. No mala fides have been 
proved against the members of the. Com- 
mittee. The enquiry has been fair anc the 
_ petitioners: had adequate opportunity of nak- 
ing their defence. ‘There has been .no viola- 
tion of the principles of natural] justice- We 
cannot -therefore re-assess. the evidence for 


ourselves and substitute our own conclasion . 


for that of the Discipline Committee 10w- 
ever erroneous it may appear to be. . It is 
to be noted in this connection. that in -AIR 
1966 SC 875 the results of responderts 1 
and 2 were cancelled by the Board or the 
basis of the finding of the Enquiry Uom- 
mittee on the solitary circumstance tha” the 
respondents had given, wrong answers . to 


question No. 4. in precisely the,same zorm 


in which the said answer had been given by 


-another candidate.. Though this was the only. 


circumstance on which the decision was Ease 
their Lordships observed that the enquiry had 
been fair and the respondent had an oppor- 
tunity of making his defence. On uch 
observations their Lordships reversed the. de- 
cision of the High Court in allowing the 
writ petition and in quashing the order of 
cancellation of the result. .. ~ . 
16. «The result therefore is tha: all 
the writ petitions are dismissed, but in the 
circumstances without any order as to costs. 


17. Before parting with the cases, we 
cannot but seriously -deprecate the .corzluct 
of the concerned Invigilators in not sub-mnitt- 
ing a report about adoption of unfair means 
by the petitioners. It is not sufficient tc say 
that they became terror-stricken by the con- 
duct and behaviour of the candidates in the 
past. Even if they apprehended danger in 
taking immediate action for checking mal- 
practice at the examination hall, nothing pre- 
vented them from submitting a repor to 
the Centre Superintendent about the mal- 
practice. To say the least, they have feiled 
to discharge the duties entrusted to ther. | 

G. K. MISBA, C. J.:— I agree, 


Petitions dismissed. 
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(A) Specific, Relief Act (1963), Sec, 38 
— Extinguishment of usufructuary mortgage 
-— Proper. remedy is to file a suit for re- 
covery of possession not a suit for per- 
manent injunction, S. A. No; 175 of 1963 D/- 


. 61-12-1871 (Orissa), Reversed. 


On extinguishment of usufructuary mort- 


gage by operation of „law under Section 17 


of the Orissa Money Lenders Act, the pos- 
session of the mortgagee is permissive pos- 
session.: The proper remedy for mortgagor 
is to file a suit for recovery of possession 
and not a suit for permanent injunction. AIR 
1974 Orissa 173, Relied on; S. A. No, 175 
of 1963 D/- 6-12-1971 (Orissa), Reversed. 


_ .,A suit., -for permanent injunction 
filed by a purchaser from mort- 
gagor was . dismissed in second ap- 


peal as-not tenable. .In A: H. O. filed by 
the purchaser the amendments- to plaint 
sought by. him as follows, were .allowed: (a) 
Valuation af suit at purchase price, (b) de- 
letion of prayer for permanent injunction 
and (c). addition of relief of recovery 

(Para 3) 
Cases ‘Referred Chronological Paras 
AIR 1974 Orissa 173 = -40 Cut LT 213. 2 


B. K. Pal, for Appellant; S. N. Sinha and 
5, S. Mohanty, for Respondents, 
land belonged to one Ram Chandra Vora. 


‘His son Balaram Dora executed a registered 


usutructuary mortgage bond (Ext. A) in 
favour of the father of defendants 1 to 3 
and 5 and grandfather’ of defendant No. 4 
on 4-1-1916. The widow of Balaram Dora - 
‘executed an unregistered agreement for sale 
(Ext. 2) on 21-1-1965 in favour of the plain- 
titt and thereafter she executed the register- 
ed deed of sale (Ext. 1) on 14-5-1965 for 
Rs. 500/-. On the basis of the title under 
the registered: sale deed .the plain-iff filed 
the suit for permanent injunction, The con- 
testing defendants assailed the suit alleging 
that the vendor was not the wife of Balaram 
Dora and that the defendants purchased the 
disputed property by an oral sale about 
8&8 months after the mortgage. All the courts 


-have concurrently rejected the defence story 


and have held that the vendor is the wife 
of Balaram Dora and transmitted a valid 
title in favour of the plaintiff by the register- 
ed sale deed. They also discarded the story 
of oral sale. The trial and the lower ap- 
pellate courts decreed the plaintiffs suit for 
permanent injunction. In second appeal 
our learned brother S. K. Ray, J held that 
as the defendants were in Ren possession 
of the disputed property. a suit for permanent 
injunction does not lie. He accordingly al- 
lowed the second appeal after reversing the 
judgments of the courts below. This A, H. 
O. has been filed by the plaintiff against the . 
judgment of the learned single Jude. 


2. The only contention urged by 


Mr. Pal is that after the usufructuary mort- 


gage was extinguished by operation of law 


under Section 17 of the Orissa Money 
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Lenders Act, the defendants ‘were in permis- 
sive possesssion and a suit for permanent in- 
junction lies against the defendants who 
‘ were not in posssession- in their own right, 
title and intérest. The contention is wholly. 
misconceived and is concluded 
Beæich decision of this Court in AIR 1974 Ori 
173 (Jayagopal v. Gulab Chand): 


observation: . 


“The section (Section 17 of the- Orissa’ 


Money Lenders Act), itself clearly says that 
the mortgagee shall put- the mortgagor, in 
possession of the- property on discharge of 
the mortgage, Until the mortgagee. puts the 


mortgagor in possession he continues in pos- ' 


session of- the property on behalf of the 


> mortgagor and not in derogation’ of his right, 


title and interest. ‘Though no express permis- 
sion has been granted by the mortgagor to 
the mortgagee: to. - -continue the 
possession, on discharge of the mortgage, the 


nature -of the possession is permissive and’ 


not hostile until by any express act > the 
mortgagee exercises his C 
the discharge of the. mortgage the mortgagor 
will only sue for possession and not file a 
suit for redemption as the. mortgage has 
been discharged but the mortgagee continues 
in kL posomon on behalf of the mortgagor as 
before:” - : 


Thus the defendants were in permissive’ 
possession on behalf of tha mortgagors. It 


is well settled that the relief of injunction is 
available- only to a person who is-in posses- 
sions Even though the defendants were in 
: permissive possession on behalf of the plain- 
tiff still the actual physical possession was 
with the defendants. The plaintiff cannot 
oust them unless he gets recovery of posses- 
sion. Permanent injunction is not-an appro- 
priate relief even in the.case of a permissive 
possession. The learned single Judge arriv- 
ed at the correct conclusion and rightly dis- 
missed the plaintiffs suit on this sole ground 
despite‘ his recording the other findings in 
favour of the plaintiff. : 
3: In this appeal the plaintiff has 
filed an. application dor amendment of the 
plaint. The following are the essential fea- 
tures of the: amendment sought :— 
(1) The suit is to be valued at Rupees 
500/-, the amount for which the plaintiff 
purchased the disputed property. 


(2) Recovery of possession of the dis- 
puted land is sought. 
(3) The prayer for permanent injunction 
has been deleted. i 
We have heard. Mr.: Sinha, appearing 
for the contesting defendants: on the ques- 
tion of amendment. On the findings. re- 
corded that the plaintiff isthe rightful owner 
and the defendants are in: permissive. posses- 
sion and have not acquired any title by ad- 
verse possession, the amendment is a neces- 
sary logical corollary of the averments made 
in the plaint. We accordingly allow the 
amendment of the plaint as prayed for, ` 


-m m 
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by a Full 


In para-. 
graph 16 their Lordships made the following 


- as in, 
pay also-ad: valorem court-fee in’ the mémo- ai 


. comes to..Rs. 42.00. 


ostile animus. On ~ 


| ALR, 
; The : suit’ was originally valued at 
Rs. 100/- and court fea had’ been paid on 
such valuation in respect of the relief of per- 
manent injunction. ` As. this relief has been 
deleted, the pont would: now pay ad 
valoram court-fee on Rs, 500/-‘on the plaint 
minus ‘the court-fee already paid on Rupees 


100/-. The defendants were “to pay’ court-| > 


fee in ‘the first appeal and in the second 
appeal, But as -the plaintiff was’ responsible 
for the suit being badly framed he would 
pay the deficit’ court-fee due on the memo- 
randum ‘of appeal in the first appeal as: well 
the second appeal, - The plaintiff is to 


randum of :appeal in the A. H. O. - ‘The 
court-fée already paid in ‘all be four courts 
He | ourtéfee payable i 

all the four courts would be RBs. 289.00, So 
the balance court-fea payable by, the plaintiff 


* 


: would be Rs. 240.006 


a ‘4. On the ~ aforesaid ‘anal sis | the 
plaintiffs. suit be decreed for declaration of 


‘title and. recovery of “possession subject to 


the condition that the plaintiff would” pay 


* the deficit  court-fee’ off “Rs. ' 240.00 for all: 


the four courts, If the plaintiff fails to ‘pa 
the deficit court-fee as directed above within 
six weeks from today the A. H. O. woud - 
stand dismissed without further reference 

to the Bench. i goo Teei i 
_ 9:  . The judgment of the learnėd 
single Judge is set aside and the A.-H. O. 
is allowed.. In the ciroumstances parties 
would bear their own costs throughout. ` In 
case the plaintiff does not pay the court-fee 
as directed above, the A.-H, O. would stand 
one without further reference to the 
ench.. >- ' 


PANDA, J:— I agree, | | 
| Appeal allowed. 


o AIR 1978 ORISSA 3% 
G. K. MISRA C. J. AND P. K, ' 
MOHANTI, J. ` 


Kama Kumari Meher, Appellant V. 
Meenaketan Meher, Respondent, 


ye Appeal No. 161 of 1973, D/- BT 


~ (A) Court Fees Act (1870), Schedule I, 
Articles 11 and 17A — Court fee in respect 
of an appeal against -order of dismissal of 
petition for divorce under Section 13 of the 
Hindu Marriage. Act, 1955 is payable under 
Article 17A. and not under Article II. 
. | (Para 14) — 
(B) Hindu Marriage Act, (1955), Sec- 
tion 13:— Hindu Marriage and Divored 
Rules. (1956) (Orissa H. C.) Rules 3 and 4 — 
Proceeding for divorce whether suit — Ulti- 
$a ncn. aaa ma hac ate, 


_ G8/KS/C716/75/CSV,” 


~ 
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mate decision whether order or decree., AIR 
1962 Pat 489 Diss. from; AIR 1967 Orissa 41 
and Judgment of G, C, Das J. in E. A. No. 48 
of 1961 D/- 14-12-1961 (Orissa), Overruled. 
f Though proceedings under Sections 9 
to 13 of the Hindu Marriage Act are initat- 
ed by petition, by the Hindu Marriage od 
Divorce Rules, 1956, Rules 3 and 4 framed 
by the High Court of Orissa, these peti- 
tions would be registered as suits and ‘he 
ultimate decision in the proceeding is a 
decree against which an appeal lies, AIR 
1962, Pat 489 Diss From; AIR 1967 Ori 41 
and judgment of G. O. Das J. in F. A. Ho. 
43 ‘of 1961 D/- 14-12-1961 (Orissa) Ovar- 
ruled, (Paras 18 and 9) 
Cases Referred: Chronological Paras 
Meee LJ 712 = ILR (1967) Madh =e 
3 


AIR 1967 Orissa 41 = 38 Cut LT 18 1, 18 
9] 


AIR 1965 All 280 
AIR 1964 Orisa 122 = ILR (1964) Cut 
12 


354 
AIR 1962 Pat 489 18 
AIR 1961 Guj 202 12 


(1961) First Appeal No. 48 of 1961 D/-— 


14-12-1961 (Orissa) 1, 18 
AIR 1959 Ca} 455 12 
S. C. Mohapatra, for Appellant; R. K. 
Mohapatra Govt. Advocate, for Respondert. 
MISRA C. J.— Ram Kumari (appellant) 
is the married wife of Menaketan Meher (zes- 
(Contd. on col. 2) 


Number Sra! 


11. Memorandum of appeal when the apreal - 


.is from an order inclusive of an order 
determining any question under Sec. 47 


or Section 144 of the Code of Civil P-o-- 


cedure, V of 1908 and is presented. 
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pondent), She filed O. S. No. 58 of 1970 
in the Court of the Subordinate Judg2, Aska, 
for a decree of divorce under Section 13 of 
the Hindu Marriage Act, 1955 (hereinatter 
to be referred to as the Act). The suit hav- 
ing been dismissed she has filed the appeal. 
On the memorandum of appeal Court-fee of 
Rs. 6/- has been affixed, The Stamp Re- 
porter is of the opinion that Court-fee of 
Rs. 22/8/- is payable. He relied on an 
unreported decision of G. C. Das J., the 
then Taxin Judge, in First Appeal No. 48 
of 1961, decided on 14-12-1961 (Orissa) 
(Sripada Samba Siva Rao v. Sripada Subha- 
laxmi). He referred the matter to the Tax- 
ing officer (Registrar). The Taxing officer 
noticed apparent conflict in the aforesaid de- 
cision and another decision of Barmen J. in 
33 Cut LT 13 = (AIR 1967 Orissa 41) (Mst. 
Puinbasi Majhiani v, Shiba Bhue). He re- 
ferred the Matter to the Taxing Judge for an 
authoritative pronouncement, The Taxing 
fudge S. K. Ray J. has referred the matter 
to the Division Bench. This is how the 
case has come before us. 

Mr. S. C. Mohapatra for the 
appellant contends that Article 11 of Sche- 
dule II of the Court-fees Act, 1870, as 
amended in Orissa, applies to this case while 
Mr. R. K. Mohapatra, the learned Govern- . 
ment Advocate, contends that Article 17A 


applies. To appreciate fhe rival contentions 
Articles 11 and 17A, so far as relevant, may 
be extracted: 
Proper Fee 
(a) xx xX 


(b) to a High Court Four rupees xx xx 





By Orissa amendment fee has beee enhanced to 1% times. So it would be six 


rupees. Thus if Article 
af appeal is correct. 


Number 


11 applies, six rupees court-fee affixed to the memorandum, 


Proper Fee 





` 17A, Plaint or memorandum of appeal in 
every suit where it is not possible to 
estimate at a money-value the subject- 
matter in dispute and which is not othar- 
wise provided for by this Act. 
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When the plaint 
is presented 
to, or the 
memorandum of - 
appeal is 
against the 

` decree of— 


(a) xx XX 

(b) any other — Fifteen rupees 
Revenue if the value 
Court, or for purposes 
any Court of jurisdiction 
of a does not exceed 
District four thousand 
Judge, rupees, one 
Subordinate hundred rupees 
Judge, or if such value 
Munsif. exceeds four 


thousand rupees ` 





T4 
-A 
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By Orissa amendment the fee has been en- 
hanced to 1% times. The valuation in- this 
case is less than four thousand rupees.. If 
this Article applies then the Court-fee pay- 
able on the memorendum of appeal would 
be Rs. 22/8/-. 

3. The only question for considera- 
tion is as to which of these Articles would 
apply- to this case, Article 17A is a resi- 
duary -Article and can be invoked only if 
Article 11 is not applicable.. We would ac- 


cordingly proceed to analyse if Article 11. 


applies. | 

4, Article 11 on its clear language 
would apply to appeals from order only and 
not to appeals from decrees. By an inclu- 
sive definition orders passed under Section 
47 and Section 144 C. P. C. have been in- 
cluded in this Article though such orders 
constitute decrees. 
5. ees ee the Act lays ele 
that subject. to the other provisions contain- 
ed in this Act and to such rules as the High 
Court may make in this behalf, all proceed- 
ings under this Act shall be regulated, as 
far as may be; by Civil P. C. 1908. Neither 
this Act nor the Hindu Marriage and Divorce 
Rules, 1956 prescribed under the Act by the 
High ‘Court define decrees. In construing 
what is a decree, reference must be made 
to its definition in S. 2 (2), ofthe Civil P. C. 
“Decree” saa yume 2 (2), se an rele- 
vant, means the formai expression Or an aa- 
fudication which so far as regards the Court 
expressing it, conclusively determines tha 
rights of the parties with regard to all or any 

the matters in controversy in the suit and 
may be either preliminary or final. It shall 
be deemed to include the rejection of a 
plaint and the determination of any ques- 
. tion within Section 47 or Section 144. Thus, 
though orders under Section 47 and Section 
144 C. P. C. are not decrees, by .the inclu- 
sive definition ïn Section 2 (2) C. P. C. such 

ers are decrees. 

If orders under Section 47 or Section 144 
C. P. C. would not have been included in 


Article 11, then court-fee would have been — 


payable on such orders as is payable in a 
memorandum of appeal against decrees, 

6. | The next question. for considera- 
tion is whether the impugned judgment of 
the Subordinate Judge dismissing the suit for 


divorce constitutes an order or a decree, Sec- - 


tions 9 to 18 of the Act dealing with. restitu- 
tion of conjugal rights, judicia] separation, 
void marriages, voidable marriages and di- 


' vorce show that orders passed by the Court © 


under those sections constitute decrees. So 
far as relevant, those sections may be ex- 
tracted : 
“9.- Restitution of conjugal rights— (1) 
-When either the husband or the wife has, 
without reasonable’ excuse, withdrawn’ from 
the society of the other, the aggrieved party 
may apply, by petition to the district Court, 
for restitution of conjugal rights and the 

court, on being satisfied of the truth of the 


r 
ws 
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“should not be granted, 


A I.R. 


Statements made in such petition and that 
there is no legal ground why the application 
may decree restitu- 
tion of conjugal rights accordingly. 

, xx 


xx xx xX - 
separation— (1) Either 

marriage, whether sole- 
mnized before or after the commencement 
of this Act, may present a petition to the 
district court praying for a decree for judi- 
cial separation. x x x x x x x 


(2) Where a decree for judicia} separation 


has been passed, it shall no longer be obliga- 
the 


tory for the petitioner to cohabit with 
respondent, but the Court may, on the ap- 
plication by petition of either party and on 
being satisfied of the truth of the state 
ments made in such petition, rescind ` the 
decree if it considers it just and reasonable 
to i i i 
1. Void marriages— Any marriage 
solemnized after the A a AE of this 
Act shall be null and void an may, on a 
ition presented by either party thereto, 
2 so declared by a decree of nullty jf it con- 
tavenes any one of the conditions cified 
in clauses (i), (iv) and (v) of Section 5, 

_ 12. Voidable marriages— (1) Any mar 
miage solemnized, whether before or after 
the commencement of this Act, shal] he 
voidable, and may be annulled by a decree © 
af nullity on any of the following - grounds, 
namely— . 

XX 


- xX P 
13. Divorce— = 


XX 
(1) Any marriage solem 
the commen- 
on a petition pre- 
‘ band or the wife, 
be dissolved by a decree of divorce a the 


XX XX XX xx ” 
The underlined word in these sections 
shows that the statute prescribes for the 


t 


passing of a decree for reliefs claimed under 
those sections. i 


T. Section 28 enacts that the Court 
shall decree relief in every roceeding under 
the Act subject to the conditions prescribed - 
idl being fulfilled. Section 28 is as fol- 

“23. Decree in. proceeding. (1 In an 
Proceeding under this Act, w thor defend- 
ed i y if at court is ed that—~ 
; a) any of the groun or granting re- 
lief exists and the petitioner is not a 
way taking advantage of his or her own 
wrong or disability for the purpose of such 
relief, and 

(b) where the ground of the petition is 
the ground specified in clause (f) of sub-sec- 
ton -(1) of Section 10, or în clause (i) of 
sub-section (1) of Section 18, the petitioner 
has not in any manner been accessory to or 
connived at or -condoned the act or acts 
complained of, or where the ground of the 
petition is cruelty the ponitione has not in 
any manner condened the cruelty, and 


+. 
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(c) the petition is not presented or >ro-. own income and other property, if any, the 
secuted in collusion with the respondent, and income and other proeprty of the applicant 


(d) there has not been any unneces: 
or improper delay in instituting the procred- 
ing, and l 
. (e) there is no other legal ground why 

relief should not be granted, then, anc in 
such a case, but not otherwise, the caurt 
shall decree such -relief accordingly. 

(2) Before proceeding to grant any re- 
lief under this Act, it shall be the duty of 
the court in the first instance, in every rase 
where it is possible so to do consistently with 
the nature and circumstances of the case. to 
make every endeavour to bring about a re- 
conciliation between the parties.” 

Thus passing of a decree is manda ory 
‘and clearly provided in Section 28. 

8. Section 28 of the Act makes >ro- 
vision for enforcement of the decrees and 

ers and appeals therefrom. It says hat 
all decrees and orders made by the caurt 
in any proceeding under this Act shall he 
enforced in like manner as the decrees and 
orders of the Court made in the exercise of 
its original Civil jurisdiction are enforeed, 
and may be appealed from under any law 
for the time being in force: provided “hat 
there shall be no appeal on the subject of 
costs only. i 


Thus a distinction is maintained betwzen 
decrees and orders under the Act, 

9, Section 2 (14) C. P. C, defines an 
order. “Order” means the formal expresion 
ef any decision of a Civil Court whick is 
not a decree, 

10. It is not as if passing of orcers 
is not contemplated under the Act. Reer- 
eace may be made to Sections 24, 25 and 26 
which are extracted hereunder: 

“24. Maintenance pendente lite and ez- 
penses of proceedings.— ere in any Wro- 
ceeding under this Act it appears to the 
court that either the wife or the husbend, 
as the case may be, has no independent in- 
come sufficient for her or his support an 


the necessary exprenses of the proceedixgs, ° 


it may, on the application of the wife, or the 
husband, order the respondent to pay to the 
petitioner the expenses of the i eae 
and monthly during the proceeding sa 
sum as, having regard to the petitioner’s cwn 
income and the income of the respondent, it 
may seem to the court to be reasonable. 

25. Permanent alimony and mun- 
tenance.— (1) Any Court exercising jurisdic- 
ton under this 
passing any decree or at any time sukse- 

uent thereto, on application made to it for 
the urpose by either the wife or the lms- 
band, as the case may be, order that he 
respondent shall, while the applicant re- 
mains unmarried, pay to the applicant for 2er 
or his maintenance and support such goss 
sum or such monthly or periodica] sum for 
a term not exceeding the life of the apoii- 
cant as, having regard to the respondeat’s 


ct may, at the time off 


and the conduct of the parties it may seem 
to the Court to be just, and any such pay- 
ment may be secured, if necessary, by a 
charge on the immovable property of the 
respondent. 

(2) If the court is satisfied that there 
is a change in the circumstances of - either 
party at any time after it has made an order 
under sub-section (1), it may, at the instance ` 


- of either party, vary, modify or rescind any 


such order in such manner as the court may 
deem just; | | 

(3) If the court is satisfied that the 
Party in whose favour an order has been 
made under this section -has remarried or, 
if such pay is the wife, that she has not 
remained chaste, or, if such party is the 
husband, that he has had sexual intercourse 
with any woman outside wedlock, it shall 
rescind the order, 

26. Custody of children. In any pro- 

ceeding under this Act, the court ay. ae 
time to time, pess such interim orders and 
make such provisions in the decree as it 
may deem just and proper with respect to 
the custody, maintenance and education of 
minor children, consistently with their wishes, 
wherever possible, and may, after the de 
cree, upon application by petition for the 
purpose, make from time to time; al] such 
orders and provisions with respect to the 
custody, maintenance and education of such 
children as „might have been made by such: 
decree or interim orders in case the pro- 
ceedings for obtaining such decree were still 
pending, and the court may also from time 
to time revoke, suspend or vary any such 
= and provisions previously made.” 
; 1. Thus there is provision for pass- 
ing of orders under the Act which ane ak 
decrees. Orders of the Court granting pen- 
dente lite maintenance and expenses of pro- 
ceedings under Section 24, granting of per- 
manent alimony and maintenance subsequent 
to the decree under Section 25 and giving 
direction of interim custody of children 
under Section 26 are orders and not decrees, 
Ef orders are passed under Sections 25 and 
26 relating to permanent alimony and main- 
tenance or custody of children in the decree 
itself, then such orders constitute component 
part of the decree and are assailable in the 
appeal against the decree itself. 


12. It is contended that Section 28 
does not prescribe filing of appeals indepen- 
dent of C. P. C. It says that decrees and orders 
of the Court may be appealed from under 
any law for the time being in foros. The 
argument is continued by saying that appeals 
against. decrees are prescribed in Sections 96 
and 100- C. P. C, and appeals against orders 
are provided for under’ Sections 104, 105 
and Order 43 C. P. C. There is no provision 
in Order 48 for filing an appeal against an 
order passed under Section 24 or interim 
orders passed under Sections 25 and 26. The 


` could be 


86 Ori. [Prs, 12-16] 


contention is not sound. In AIR 1964 Ori- 
ssa 122 (Smt. Snehalata Dansena v, Jagadish 
Dansena) such a contention was negatived. 
Reliance ‘was placed on AIR 1959 Cal 455 
(Smt. Sobhana Sen v, Amar Kanta Sen) and 
AIR 1961 Guj 202 (Kadia Harilal Purshottam 
v. Kadia Lilavati Gokaldas). The intention 
of the Legislature is that all decrees and 
orders. made by the Court in a proceeding 
under the Act shall be’ appealable. The 
‘words “under any law for the time being in 
force” were added “co indicate the forum 
where the appeal would lie and such other 
matters as regards procedure for hearing of 
appeals would be decided by the law on the 
subject for the time being in force. Appeals 
against interim orders under Sections 24, 25, 
and 26 of the Act as pointed out already 
would accordingly lie and im those appeals 
court-fee is payable under Article 11. In 
paragraph 3 of AIR 1964 Ori 122 there is an 
observation made to the effect that against 
an order under Section 24 of the Act a 
miscellaneous appeal is competent. As would 
be subsequently said, applications filed under 
Sections 9 to 18 are registered .as suits and 
appeals against decrees would be registered 
as art appeals and not as miscellaneous ap- 
peals. 


18. In AIR 1962 Pat 489 (Antala 
Gope v. Sarbo Gopain) a Bench af that Court 
held that a decree for divorce contemplated 
under Section 18 cannot be treated as a de- 
cree as defined in Section 2 (8) C. P., C. 
but is an order. The decision is contrary 
to the plain language of the several sections 
saying that decrees would be passed in those 
applications, Whether a proceeding initiated 
on application is a suit or not will be dis- 
pea at a later stage. Even assuming that 
the application so initiated is not a plaint and 
the proceeding is not a suit, yet the ultimate 
orders under Sections 9 to 18 are decrees as 
has been statutorily prescribed. The learned 
ffudges of the Patna High Court drew some 
analogy in respect of appeals under the 
Guardinas and Wards Act and the Provincial 
‘Insolvency Act, As has been said by the 
Privy Council in several cases, analogy is 
often a dangerous argument. No inspiration 
drawn from analogy contrary to 
the plain language of the statutory provisions. 
With respect, we say that this decision does 
not lay down the correct law. 


The aforesaid Patna case was followed 
by Barman J. in AIR 1967 Ori 41 (Mst. 
Puinbasi Majhiani v. Shiba Bhue) in a case 
arising under the Indian Succession Act, 1925. 
We do not express any view as to the ap- 
plicability or Articles 11 and 17A of the 
Court-fees Act to the provisions of the Indian 
Succession Act. ‘It would be sufficient to 
say that the observation of the learned Judge 
in so far as he placed reliance on AIR 1962 
Pat 489 is contrary io law. 

In: First Appeal No. 48 of 1961 (Orissa) 
the then Taxing Judge G. C. Das, J. made 
the following observations: 


Rama Kumari v: 


‘has to fall back on the 
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“The Hindu Marriage Act- does not 
provide anywhere specifically that an ap- 
peal can be -filed against an order under 
Section 24 or 25. Therefore, if an appeal is 
to be preferrred against such an order, one 
rovisions of the 
Civil Procedure Code. These, however, do 
not specifically include appeals against order 
under Section 24 or 25 or the Hindu Mar- 
riage Act. Thus, it would be wrong to hold 
that no appeal lies against an order granting 
alimony itself which is purely a discretionary 
relief granted by the trial Judge. An appli- 
cation may be made for the grant of alimony 
either at the time of passing the decree or 
even subsequent to the decree under Sec- 
tion 25, Even if no such application was 
made to the trial Judge, it can be made_ to 
the appellate Judge if an appeal is pending 
against the decree. Thus, the relief granting 
alimony appears to be ancillary to the main 
relief for judicial separation or divorce as 
the case may be. Rightly, the Taxing Offi- 
cer has held that when an appeal is prefer- 
red against a decree for judicial separation 
challenging with it an order passed by the 
trial Judge granting alimony, then no ad 


valorem court-fee is payable on the said re- -- 


lief as the amount was granted by way of 
alimony. Accordingly, I would answer ques- 
tion No. 1 in the affirmative, that is, the 
Court-fee payable would be a fixed court- 
fee under Article 17A of Sch. II of the Ori- 
ssa Court-fees Act.” ; 

The aforesaid observations do not lay down 
the law clearly and correctly. As has already 
been said, against an order under Section 24 
and certain orders under Sections 25 and 26 


-an appeal lies under Section 28 of the Act 


and Court-fee under Article 11 is payable 
on the memorandum of appeal against such 
orders and not under Article 17A, The ob- 
servations of both Barman J. and G. C. Das 
J. are contrary to law and are hereby over- 
ruled. 

It is not necessary to refer to a large 
number of cases. We agree with the con- 
clusion in 1967 Jab LJ 712 (Nandkishore 
yv. Parwatibai), 


14. Thus the ultimate decisions 
the Court under Ss. 9 to 18 of the Act are de- 
crees and areappealable as such. Such ap- 
peals would be registered as first appeals. 
Article 11 has no application for payment of 
Court-fee on the memorandum of appeal 
against the decree so passed. 

15. We would now proceed to exa- 
mine if court-fee is payable under Article 17A 
on the memorandum of appeal against the 
oh passed under Sections 9 to 18 of the 
Act, 

16. The constituents of Article 17A 
may be enumerated: 

i) The memorandum of appeal must arise 
out of the final decision in a suit, 


ii) It is not possible to estimate at a 
money value the subject-matter in dispute. 


of. . 
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iii) Payment of court-fee on such me- 
morandum of appeal is not otherwise provid- 
ed for by the Court-fees Act. - . 


There is no dispute that the last two 
conditions are fulfilled in this case. The 
subject-matter of the dispute is grant of 
divorce as prayed for by the appellant. 
It is not possible to estimate the money va-ue 
of the subject-matter. If Article 11 is sut 
of the way, there is no provision in the 
Court-fees Act which would govern suck a 
memorandum of appeal, 

17. The only question for considera- 
tion, therefore, is whether the memorandum 
of appeal arises out of a suit. The words 
“memorandum of appeal in every suit” heve 
been somewhat inartistically drafted. ‘The 
expression means memorandum of  appzal 
against the judgment and decree given ir a 
suit, The question ultimately boils down to 
the fact whether the proceeding for divo-ce 
before the learned Subordinate Judge cen- 
stitutes a suit. 

18. “Suit” has not been defined in 
the Civil P. C. or. in the Act. Section 21 of 
the Act prescribes that subject to the otler 
: (provisions contained in the Act and to such 
rules as the High Court may make in tis 
behalf, all proceedings under the Act shall 
be regulated, as far as may be, by Civil P. D. 


There is no provision in the Act that ep-. 


plication filed under Sections 9 to 18 of the 
Act would be treated and bag se as suis. 
The High Court of Orissa has framed the 
Hindu Marriage and Divorce Rules, 1956 


(hereinafter to be referred to as the rules) 


under the. Act. Rules 3 and 4 may be ex 


tracted: 


“3. Proceedings under the Act and peti- 
tions— (a) Every proceeding under the 
Act shall be registered as a suit: 

(b) Every petition for divorce‘on any of 
the grounds mentioned in clause VIII or |X 
of snb-sesction (1) of Section 13 of ` the 
Act shall be accompanied by a certified cozy 
of the decree for judicial separation or br 
en of conjugal rights, as the case my 

è. 

4. Contents of petitions— (i) In addition 
to the particulars required to be given under 
Order 7, rule I of the Code of Civil Proc- 
dure and Section 20 of the Act, every ped- 
tion for judicial separation, nullity of mer- 
riage and divorce shall contain the follow- 
ing particulars :— s 

(a) the place and date of marriage; 

fb) the name, status and domicile of the 
wife and husband, before and after the mer- 
riage; l 

j (c) the principal permanent address 
where the parties cohabited including the 
address where they last resided together; 

(d) whether there is living any issue sf 
the marriage and, if so, the namés and datzs 
of birth or ages of such issues; _ 

(i) In every petition presented by a 
husband for divorce on the ground that Hs 
wife is living in adultery with any person er 
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persons or for judicia] separation on the 
ground that his wife has committed adultery 
with any person or persons the petitioner shall 
state, the name, occupation and place of 
residence of such person or persons so far 
as they can be ascertained; 

(ii) In every petition presented by a 
wife for divorce on the ground that her hus- 
band is living in adultery with any woman 
or women or for judicial separation, on the 
ground that her husband has committed ad- 
ultery with any womanor women the peti- 
tioner shall state the name, occupation and 
place of residence of such woman or women 
so far as they can be ascertained. 


_ (e) Whether there have been in any 
Court in India and if so, what previous pro- 
ceedings with reference to the marriage by 
or on behalf of either of the parties, and 
the result of such proceedings ; 


(£) The matrimonia] offence or offences 
charged, set out in separate paragraphs with 
the time and place of its or their alleged 
commission; 

(g) Property mentioned in Section 27 of 
the Act, if any; 

(h) The relief or reliefs prayed far:” 


Proceedings under Sections 9 to 13 of 
the Act are to be registered as suits even 
though they are initiated by an application 
on which court-fee is payable as on any or- 
dinary application, The particulars which 
such an application would contain besides 
what is prescribed in Order 7, Rule 1 C. P. 
G. have been enumerated in Rules 8 (b) and 
4 of the Rules. 


Order 4 C. P, C. deals with institution 
of suits. Rules 1 and 2 thereof areas fol- 
OWS ; 


“1, Suit to _be.commenced by plaint— 
(1) Every suit shall be instituted by present- 
ing a plaint to the Court or such officer 
as it appoints in this behalf. 


(2) Every plaint shall comply with the 
rule contained in Orders VI ane VI, so far 
as they are applicable. 


2. Register of suits— The Court shall 
cause the particulars of every suit to be en- 
tered in a book to be kept for the purpose 
and called the register of civil suits. Such 
entries shall be numbered in every year ac- 
cording to the order in which the plaints are 
admitted.” 


Ordinarily a- suit is instituted ky pre- 
senting a plaint. It is on account of this, 
it is contended by Mr. S. C. Mohapatra, that 
proceedings under Sections 9 to 18 of the 
Act are not suits inasmuch as they are ini- 
tiated by petitions and not by presentation 
of a plaint. Though proceedings under Sec- 
tions 9 to 18 are initiated by petitions the 
formalities and material particulars required 
to be mentioned in those petitions are as in 
a plaint. The petitions are to be verified. 
All material particulars are to be pleaded. 
The essential rights claimed in the petition 
must be properly focussed in the averments 
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so as to enable the Court to decide the is- 
sues in a regular trial. There is, therefore, 
no icular sanctiby in the user of the 
word. petition or plaint. According to the 
. and circumstances of the case as re- 
quired under law a petition may essentially 
‘jamount to a plaint. The difference between 
the two appears to be more of nomenclature 
than, of substance. 


19. 
ition clear. Every suit shall be instituted 
i the presentation of plaint. or in such 
other manner as may be prescribed, Though 
proceedings under Sections 9 to 13 are initiat- 
ed by petition, by rules the High Court has 
prescribed that those petitions would be re- 
‘gistered as suits. 


20. Section 20 of the Act deals with 
contenfs and verifications of petitions. It 
says that every petition presented under the 
Act shall state as distinctly as the nature 
of the case permits the facts on which tha 
claim to relief is founded and shal] also 


state that ‘there is no collusion between the > 


petitioner and the other party to the mar- 
rlage. 


-. 21. On the aforesaid analysis, we 
are satisfied that petitions filed under Sec- 
tions 9 to 18 of the Act are essentially in 
the nature of a plaint. At any rate, by the 
rules prescribed: by the High Court on the 
filing of such petitions a suit. would be 
registered as is done in the case of filing 
of a plaint. On this analysis the first con- 
dition of Article 17A that the memorandum 
of. appeal must be against a decree arising 
. out of a suit is fulfilled. We agree with the 
conclusion on this aspect of the case in AIR 
1965 All 280 (Kusum Lata v. Kampta Pra- 
sad). Thus all the conditions of Article 174 
are fulfilled. The memorandum of appeal 
is to be stamped with court-fee under Arti- 
17A. The value of the subject-matter does 
not exceed Rs. 4,000/- and accordingly. court 
fee of Rs. 22/8/- is payable, 


22. We would sum wp our conclu- 
sions thus: a 

i) Article 11 of the Court-fees Act is 
applicable fo memorandum of appeal against 
orders and not decrees, 

ii) Proceedings undér Sections 9 to 18 of 
the Act are suits. l 

iii) Memorandum of appeal against də- 
crees passed in a proceeding under Sections 
9 to 18 of the Act is governed by Article 
17A of the Court-fees Act. i 


r 


iv) Against decrees mane out of peti- | 


tions under Sections 9 to 13 of the Act, first 
appeals are.to be filed. E 

v) Against orders arising out of such 
proceedings, miscellaneous appeals lie. 

23. The reference is answered, as in- 
dicated above. The appellant is to pay 
court-fee of Rs. 22/8/-.and not Rs. 6/-. 

This appeal is unnecessarily hanging on 
for a long time to determine the payment 
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Section 26 C. P. C. makes tha 


A. I. R. 


of court-fees. Hearing of the appeal be ex- 
PMOHANTI, Ja— I k 
w— I agree. - 
n d accordingly. 
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G. C. Harichandan Jagadeb, Appellant 
v. Jagannath Swamy and others, Respondents, 

Misc. Appeal No. 52 of 1972, D/- 20-6- 
1975", 

(A) Orissa Hindu Religious Endowments 
Act (2 of 1952), Section 41 — Hereditary ` 
frustee — Proof of uninterrupted devolution 
of hereditary right from time of the founder 
of the institution is necessary. 

Unless devolution by hereditary right is 
shown to have continued uninterruptedly 
from the time of the founder of the institu- 
tion the trustee cannot be considered to be 
a hereditary trustee. If there is no conti- 
nuity in the. right claimed, obviously it suf- 
fers from an infirmity. In the instant case, 
not that there was any proof of any con- 
tinuity of the management of the deity by 
the founder or his successors, rather contrary 
was the evidence in as much as at least from 
1955 onwards the Endowment Commissioner 
had appointed non-hereditary trustees for the 
institution. In the settlement records, there 
was no reference to the appellant or his an- 
cestors. Whatever right he had claimed 
according to his own showing’ was being ex- 
ercised through opposite party No, 8 who 
himself was at one time a member of the 
Board of non-heredit trustees, In this 
setting, the claim of the appellant that the 
institution was a private temple and that 


‘he was the hereditary trustee thereof had 


been rightly rejected. . 
Cases Referred: Chronological] 


(1978) 1 Cut WR 438 8 
AIR 1970 Orissa 141 = 36 Cut LT 897 8 
ILR (1961) Cut 109 = (1981) 3 Orissa J. D, 


(1961) 27 Cut LT 487 8. 

B. Harichandan, for Appellant; S. Misra, 
No. .2 and J. K. Mohanty and K. N, Sinha, 
for Respondents. 

JUDGMENT:— The appellant Shri G, 
C. Harichandan Jagadeb who was originally 
opposite party No. 13 in O. P. No. 128 of 
1968 under Section 41 of the Orissa Hindu 
Religious Endowments Act, 1951 (hereinafter 
referred to as the Act) having lost both in 
the Court of the Assistant Commissioner of 
Endowments as well as in appeal in the 
Court of the Commissioner of Endowments 
has preferred this appeal alleging that the 
findings of the learned Courts below that he 


(From an order of K. D. Lahiri, Commr. of 
Endowments in F. A. No. 17 of 1971 D/- 
4-5-1972). 3 
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is not the herecitary trustee of the 
deity Shri Jaganncth Swamy situatec. in 


sustainable. The stort facts giving rise to 
this appeal are as fcllows: Lor 

nath Swamy is situated in village ArkhaSur 
within a respectable temple having a hexzht 
of about 90 feet. ‘There are certain parswa 
Debatas. It has a compound wall an licn’s 
gato ota: AS Fao er at one time the a 
versy ati this stage that at one e an- 
castors of the Raja œ Athgarh had constract- 
ed the temple and placed the deity, He 
had also endowed 


properties in the name of the deity. Under . 


the Inam Register of 1865 it appears 
that the Raj family of Athgarh were he 
was the priest. 


Ananda Panda, Bhagirathi Panda, Kan- 
dhuni Panda aad Kaaa Panda filed a rat- 


tion under Section 41 of the Act before he - 


Assistant Commissioner of — Endowments 
claiming themselves with opposite party n). 3 
Kapileswar Samantra, managing trustee, a 
hereditary trustees o7 the deity. In the al- 
ternative, their prayer was for a declaration 
that they are the hereditary sebaks of -he 
deity and the prope-ties thereof are poe 
énjoyed by them partly for Sebapuja 
partly for “services”. The petitioners surse- 
quently amended thair Poe stating that 
opposite party No. 3 had no right of heredi- 
tary trusteeship. But he was only a mere 
supervisor on behalf of the founder for whch 
he was enjoying certain privileges such as 
doing Alata Chamar Seba and receiving the 
first prasad of the deity, 


Opposite party No. 3 filed a, writen 
enea adenitting. -hat the deity had been 
installed by the Raja of Athgarh who crea“ed 
the endowment. Initially his case was tat 
himself and his forefathers along with “he 
forefathers of the pecitioners were in chage 
of the management of the institution as 
Marfatdars. His family members were per- 
forming Alata Chamer Seba before the dety 
as of right and they were getting the first 
Prasad of the deity, He claimed this right 
on- behalf of the Raja of Athgarh ever sirce 
’ the installation of the deity and under his zu- 
thority and thus he claimed her right 
to manage the affairs of the deity. 


2. The Rali, present appellant (as «p- 
posite party No. 18) in a separate written, 
statement substanti resisted the. claim of 
the petitioners alleging that the instituton 
was a private one longing to bis family 
and it is not a place of public religious wer- 
ship. His further case was that it has newer 
been delegated to the benefit of the con- 
munity and opposite party No. 3 is neitLer 
trustee nor Archaka of the deity, but he is 
merely an agent whc is to report about the 
management of the affairs of the deity to 
the Raja. He admitted in his written sta-e- 
ment that Opposite Pts No. 8 had the 
privilege of doing Alata Chamar Seba aad 
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receiving the ást Prasad of the deity as a 
representative of the Raja and that outsiders 
had no right or interest over the deity. Re 
garding the appointment of non-hereditary 
trustees which had been done by the Endow- 
ment Commissioner,, he pleaded ig- 
norance about the same. .Hence bis prayer 
substantially was for a declartion that the 
deity was a private one and that he was 
the hereditary trustee thereof. 


Opposite party Nos. 6 to 9 were the vil- 
lagers who first stated that the deity was 
installed by the predecessors of opposite 
party No. 18, the appellant, but later on 
cetera their stand claiming to have installed 
the deity themselves, 


3. ` The petitioners examined 8 wit 
nesses af wkom P. W. 1 is petitioner No. 2, 
From the side of the appellant (opp. party 
No. 13) he examined himself as O. P. W, 1 
supported by the evidence of O. P. W. 2 
Kashinath Maharana. O. P. Ws. 4 and 5 
were cited on behalf of the villagers, Seve- 
ral documents particularly Ext. A the pre- 
settlement Inam, Exts. B and C the Pattas 
of Arakhapur granted by Khallikote Raja 
Saheb, Ext. D the Record of tights of the 
year 1953, Exts. E series which are notices 
issued from the Edowment Department and 
Exts. F, G, H, J and K which are official 
one of the endowment department were 


4, On an assessment of the oral and 
documentary evidence, the learned Assistant 
Endowment Commissioner held that the in- 
stitution fagannatha Swamy is a public temple 
without any right of hereditary trusteeship of 
any of the petitioners or of the opposite parties 
and thus he dismissed their claim. He 
however, declared the petitioners as heredi- 
as of the deity, He further de- 
clared that opposite party No. 13 (the pre- 
sent appellant)” has a right of Alata Chamar 
Seba of the deity. As against the said 
order, it is opposite party No. 18, the present 
appellant who Poa an appeal being First 
Appeal No, 17 of 1971 before the Commis- 
sioner of Endowments. The learned Endow- 
ment Commissioner upheld the findings of 
the learned Assistant Endowment Commis- 
sioner and dismissed the appeal as against 
which the present appeal has been preferred 
by the Raja of Athgarh, 


Be The petitioners villagers, having 
not come up in appeal as against the find- 


ings of the learned Assistant Endowment 
issioner which have been confirmed 
by the Endowment Commissioner, tha‘ 


matter need not be gone into. The grievance 


‘of the present appellant is that the institu- 


tion should be declared to be his private teca- 
le over which, none excepting him has got 


e sole right. In support of his claim, 
has examined himself and one witness. That 
the fore-fathers of the appellant had con- 
structed. the temple and installed the deity 
and endowed the properties can hardly be 
disputed. The question that arises for con- 
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sideration is if the petitioner can be declared 
to be the hereditary trustee ofthe institution. 
- In that regard his evidence is thus: 

_ “For the benefit of our Raj. family, m 
ancestor had installed the deity and ha 
endowed the land. The ancestors of the 
petitioners were engaged by him to perform 
sehapuja. 7 

As Raj family we have the seba of 
‘Alat chamar, and on our behalf, O. P., 8 and 
his ancestors were performing that seba. 

Occasionally I used to look to the mana- 
gement of the temple. We are to get the 
first’ bhog of the deity, but on our behalf 
Santara family used to take the same, 

I do not know if any Trust Board was 
evər formed by the Endowment Department. 
{t is not a fact that the deity is a public 
deity and that my ancestors had not install- 
ed the deity and had not endowed the lands, 
There is a gift deed to that effect.” 
Cross-examination on behalf of opposite party 
Ne. 8 was declined. When cross-examine 
on behalf of the petitioners, he stated thus: 

“The Pujharies used to possess the lands 
of the deities and pay rent. I used to look 
altı) the accounts of the institution direct 
from O. P. No. 3. O. P, No. 8 is our agent 
to look after day to day management with- 
out cur direction. O. P. No. 8 cannot per- 
form any thing in the temple. The peti- 
tioners are performing the sebapuja since 
genevation hereditarily. We cannot oust the 
petitioners from seba pooja right, but in case 
of negligence of duty only we can take ac- 
tiuo and oust them and appoint another from 
their family but not from outsiders.” - 
‘In coss-examination on behalf of other op- 
posite parties, he stated’ that-—— 

“After attaining majority, I 
know that my ancestors had installed the 
deity. At the age of 21 or 22 I could know 
the genealogy. I have not mentioned the 
name of the founder in my W. S. nor T 
mentioned how many generations back it 
was installed. 
xx XX XX XX 
Jt was installed somewhere in 1700. I have 
not. filed any such document except the 
copy of Inam statement. Except this Inam. 
copy Ext. A have no other document, I 
hove no gift deed. 

I have not seen the original Inam Re- 
gister. Santara family is managing as our 
Agent since 7 generations, 2 
RS XX XX XX 
The appointment of agent is not by 
written document, but by giving Sarhi, 

‘aK 


- XX XX xXx 
About 5 to 6 months back father of 
©. P. 3 died. Mochi Santara is the elder 
brother of O. P. 3. . 


XK XX XX XX 
The eldest member of Santra family gets the 
hereditary right as agent. As agent I am 
in good term with O. P. 3. He is faithful 


-to me till to day. I can dismiss O. P. 3, 
but I am bound to givé the agentship to the 
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other member ot his family, say his brother, 
XX -> XX XX. ` XX 
The Archaks have not informed me re- 
garding filing of this case. O. P. 3 has also 
not informed me regarding filing of this .case, 
O. P. 3 has filed the written statement with- 
out informing me. I do not know if the I. .E. 
(Inspector of Endowments) had enquired in- 
to the matter. I do not know till to-day 
what is the claim of O. P. 3. Till now I 
do not know what claim the petitioners have 
made. I have not taken any action against 
the petitioners. I have also not taken’ any 
action against O, P. 38, l 

I do not know if since more than 20 
years Trustees have been appointed by Eg 
dowment Department and to-day just now 
only I could know this. 


.. ©. P. 3 sends accounts once a year and 
in every 8 years it is being destroyed. I 
have accounts of the institution for the last 
8 years. 

ax + XX “XX 

‘Jt is not a fact that entire Athgarh es- 
tate has been sold to khallikote, but 59 
zirayati villages have been sold. 


Arkhapur is a Zirayati village. I know 
Jagan Mohan Patnaik, Dewan of Khallikot, 
do not know his handwriting. Khaladi is 
one of the Muthas sold to KhaHikot in auc. 
tion. Arkhapur is within Khaladi Mutha. 
XX XX XX XX 
xx xx There is Jagannath temple of 
Athgarh of which I am the Hereditary 
trustee. That is excepted temple, 


I have never attended Ratha Jatra of 
Arkhapur. Alat Chamar takes place where 
the deity comes out, I have néver seen 
Alat Chamar of this deity, 

XX XX Xx XX 


The income of the temple has fallen 
down. so the condition of the temple is 
not good for the last 5 to 6 years. e 
deity has only about 9 acres of lands, which 


are in Arkhapur, 
XX XX . XX XX 
xx XX XX XX 


I do not know if villagers pay darshan 
to the deity. 
XX 


XX ` XX XX 
Ext, A is a pre-settlement inam of 4 
acres of lands. It is in one place. One of 
the pujaries possessses the same. It is not 


a fact that we have no connection with this 
temple. In 1954 Khalikot Raja is in manage- 
ment of the estates sold to him, Lady mem- 
bers of our family do not use to go to this 
temple. 
XX XX ` XX “XX 
I have got papers to show that I have pri- 
vate right. It is not a fact that petitioners, 
©. P. 8 and myself have conspired. 
To Court he stated thus:— l 

“I claim private right over the institu- 
tion. The institution is a minor Inam, In my 
accounts there is record to show that other 
5 acres were given by Chandan mala dei. 
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That was Darmila Inam, I cannot say why 
that was not enquired into.. 


XX -Xx xx XX 
Brundaban Harichandan Jagadeb has g-ant- 
ed Darmila Inam to Athgarh Jagannath after 
inam enquiry. Hari Panda has been record- 
ed as owner of the lands, None of our Smi- 
ly member had objected to it, rather our 
family had agreed to it, 


XX XX XX XX 
Without my Agent’s permission, nobody can 
pay Darshan. Some Krushna Padhy wamted 
permisssion to read Bishnusahasranama and 
I had permitted. 

. I do not know if O. P. 3 was a mem- 
ber of the Trust Board. I do not mow 
if at any time Madras Board had taken con- 
tribution, I do not know if contributicn is 
being paid. I have not paid rent to Khallikot 
or Athagarh, 

The lands are quit rent paid to TahsIdar 
Kodala_ since lotig, and now full rent is 
assessed.” ' 

The evidence of the supporting witness 
Kashinath Moharana does not further the 
case of the appellant any way. He has stat- 
ed in chief that opposite party No. 8 had 
been appointed by the Raja Saheb to look 
after the management. On his own acmis- 
sion, he constructs the chariot for the 
Rathajatra. In cross-examination he acmits 
that the petitioners perform the sebaroja, 
Bhograg and Seba and before them -heir 


ancestors were performing ‘the same. Out 
of the usufructs of the lands of the deity 
they perform nities, festivals etc, and also 


appropriate the same towards their remune- 
ration. He admits that he has got no Bnds 
and that Santara family opposite party Io. 3 
were Sahus originally, but after getting Garhi, 
they became Samantaras. At one stage he 
states thus: 

“Khallikot Raja has given Sarhi to 3ahu 
family. Again says Athagarh Raja has given 
Sarhi to their family. I cannot say if this 
village is under Khallikot Raja Saheb. 

XX XX XX XX 

I cannot say on what terms and condiions 

2E 3 uses to manage on behalf of Raja 
eb. 


XX XX XX XX 


I do not know if trustees are being appomted 
in this institution since 18 to 20 years.” 


6. Apart from this evidence, no cocu- 


ment has been filed on the side of the ap- . 


pellant to establish his claim as trusteeship 
much less as hereditary trusteeship.. As I 
have already said that the ancestors ot the 
appellant were the founders of the in. titu- 
tion goes without doubt. But 
of the appellant that he was looking. after 
the management of the deity al] through and 
that opposite party No, 3 and his ancestors 
who were reporting about the management 
to him is not supported by any evidence nor 
circumstances. He has admitted that the 
three years’ accounts are with him, but “hose 
have not been produced. QO. P. 3 has not 
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chosen to examine himself nor the appellant 
ot him examined on his side. The learned 

ommissioner of Endowments has dealt with 
this aspect of the case which need not be 
reiterated here. Evidently the seat of the 
deity is four miles away from the residential 
house of the appellant and he admits that 
his family members do not go to the temple. 
In the absence of any evidence that the 
appellant is in management of this temple 
or that without his permission nobody can 
as of right have Darsan and further in view 
of the fact that he has never participated in 
the ceremonies of the deity it follows that 
e was not at all interested in the affairs of 
the deity at any time. Even in the settle- 
ment records (Record of Rights of 1953) his 
name does not appear, Panda family had 
been described as Sebayats there. The utter 
inactiveness of the appellant in the affairs of . 
the deity is a significant factor weighing 
against his claim that the deity is a private 
deity. Further at least from 1955 as the 
Debottar Department record shows as far 
back as on 15/19-3-1955 Shri B, K. Patra, 
|. (as he then was Commissioner of Endow- 
ments) had passed the following order in 
respect of this temple thus: 

“4. Save, in so far herein provided the 
trustees shail have all the rights and powers 
and shall be subject to all the liabilities of 
trustees provided under the Act and the 
Rules duly made or deemed to be made 
thereunder. 

5. The ex-trustee, persons in charge 
shall make over possession of the temple and 
its properties to the trustees appointed, 


Sd. B. K. Patra 
Commissioner of Endowment, 
15-38-55, 
To 
1. Sri Mochiram Samantra. 
2. Sri Ghanashyama Patnaik 
8. Sri Ananda Panda 
To 
The Inspector of Endowments, Berham- 


pur 
The Tahsildar, Kodala for favour of 
Publication and report. 


The Ganjam Accounts Section”. 


This order (Ext. H) indicates that three per - 
sons were appointed as trustees and notices 
were duly given to the Inspector of Endow- 
ments and the Tahsildar, Kodala for favour 
of publication. Official acts are deemed 
to be correct and regularly done unless the 
contrary is shown. From this it follows that 
the appointment of the three trustees under 
Ext, H has been duly published. Although 
this order indicates that prior to this there 
was also a Board of trustees, yet no proof 

the same has been adduced in this case. 
Pa = dated 4-4-1962 is to the following. 
effect: 


“This. matter coming on for final dis- 
posal before the Assistant Commissioner of 
Endowments, this day, it is hereby ordered 
as follows: | 
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_ 1} That Sri peye Samantra, 2) Sri 
Arjuna Padhan, 3) Sri Jogindra Sahu, 4) Sri 
Furi Padhan, 5) Sri Khalli Gantayat are here- 
y aponte] as non-hereditary ‘trustees. of 
the above temple under Section 27 of the 
' O. H. R: E. Act, 1951 for a period ending 
813-1965 from the date of this order. £ 
i Sri Kapileswar Samantra shall be the 
. managing trustee, (O. P. 3y. - 
- Be it stated here that under Ex. H. Mochiram 
Samantra the brother of Opp. No. 8 
had been appointed’ as one of the non-here- 
ditary. trustees, The present petition by the 
a a oniy E been na in the year 1968. 
When the appellant says that opposite party 
No. 8 was and is in his confidence till now, 
it is y surprising that though he was 
. appointed .as anon-hereditary trustee and so 
` foo- bis brother in 1955, he has kept this 
. matter a secret to the appellant. Remaining 
in the confidence of the appellant and work- 
ing to his pace are things which are 
mot compatible. Even the restricted 
which the family of the founders. kept for 
themselves, according to the appellant, 
namely, Alata Chamar Seba and getting the 
first Bhog that he admits to have transferred 
to his agent opposite party No, 3. There 
is no evidence that with the gift of the Sarhi 
to the. leading member of the Samantara 
family, he becomes the agent. It is in evi- 
dence that younger members of the Saman- 
tara family without any such Sarhi had pre- 
viously become the members of the Board 
of non-hereditary trustees. As it appears, it 
is in view of these admitted telling circum- 
stances that neither opposite No, 3 nor 
anybody from ‘his family did venture. to 
come to the dock to depose in favour of the 
appellant.- The appellant himself also felt 
se to cite any of these people as witness. 


7. In this context, a significant fea- 


ture not noticed by the Courts below nor 
urged before me may be mentioned. The 
- appellant admits that the village Arakhapur 

is a ‘Zeriyati ee Khaladi is one of the 
Mutha sold to Khalllikote in auction and 
village--Arkhapur is within that Khaladi 
Mutha, From this it is clear that the entire 
village Arakhapur with the seat of the deity 
in it has been sold to Khallikote Raja. The 
supporting witness for the appellant ` Sri 
Maharaia also in an igaroa moment had 
‘blurted out how. Khallikote Raja had given 
Sarhi which he subsequently corrected. How- 
ever, that. supporting witness of the appel- 
lant to a direct suggestion gave the follow- 
ing reply: 

“I cannot say if this village igs under 
Khallikot Raja Saheb.” z o> 
From this evidence on record it appears that 
the appellant has lost his title and ownershi 
over the village Arakhpur and consequently 
over the deity. This is only compatible with 
his disinterestedness in the affairs of the 
deity, Be that as it may, since that point has 
not been looked into, I would leave it there. 

8. Next coming to the vita] question 
whether the appellant was aware of the ap- 


k f 
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pointment of non-hereditary trustees by the 
Endowment Commissioner, it may be said 
that his plea of ignorance of the same can 
hardly be accepted. Though on evidence 
it is shown that at least from 1955 there 
has been appointment of non-heredifary’ 
the indications are that prior to 
even there were such appoint-. 
ments. The plea of the appellant that at 
the time of deposing in this proceeding he 
knew about the appointment of non-heredi- 
tary trustees by the Endowment Commis- 
sioner does not inspire confidence at al,- 
articularly more so when a man: of his: con~ 
idence as opposite party No. 3 was in the 
Board and the institution was only four miles 
from his place of residence. If really 
was looking after the management of the 
institution, this could not have escaped his 
notice and the very fact of his assertion that 


~ he did not know about it only establishes the 


Fact that he was taking no interest at all in 
the affairs of the deity. Mr. Harichandan’s. 
learned Advocate for the appellant, only 
contention was that since the appellant had 
not been divested of his being non-hereditary 
trustee that right continues and that by tha 
appoitment of nodn-hereditary trustees, with- 
out his knowledge, he cannot be divested. cf 
his rights. In support of his contention, he 
cited TLR (1961) Cut 100 (Raja K. C. M- 
Harichandan v, Commr. of Endowments 
Orissa); and (1970) 36 Cut LT 897 = (AIR 
1970 Orissa 141). (Bhramarbar Santra v, The 
State of Orissa. The facts of the former 
case are entirely different from the present 
case. There, admittedly the Raj family of 
Parikud had established a deity and by a. 
Seba Samarpanapatra had fransferred. the 
Seba Puja to certain persons who failing to 
do so surrendered the Seba Samarpana Patra 
to the Raj family. The question arose whe- 
ther during the time when the Raj: family 
was not managing the deity they had lost 
their right of Sebayatship. Tt was held. that 
even if the Raja was completely ‘ont cf 
management for the period when the exe- 
cutants of the Seba Samarpana Patra or their 
ancestors were acting as Sebayat, yet the 
right of the founder to trusteeship was al- 
ways there and it again devolved upor him 
to carry on the Sebayatship. Hence the Raja 
was the hereditary trustee of the deity. So 
the facts of that case are not applicable te 
the facts of the instant case. The latter case 
(1970) 36 Cut LT 897 = (ATR 1970 Orissa 
141} also has no application to the present 
g character of the in- 
stitution had not been determined under See- 
tion 41 of the Act, steps were taken for ap- 
pointment of non-hereditary trustees. So it 
was held that without first recording a Pind- 
ing that a prima facie case was established. - 
that the institution was public and that the 
petitioners were not the hereditary trustees, 
the order for appointment of non-hereditary 
trustees under Section 27 of the Act and’ 
the direction for delivery of possession under 
Section 68 are without jurisdiction. Ht is 
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now well settled that a marfatdari right it- 
self is a property right. Besides the peti- 
toners are admittedly ın possesssion af the 
temple and its properties. They canna be 
divested of the same without a finding that 
the institution is public and they are not 
hereditary trustees thereof. So the dispute 
there was that when a petition under Sec- 
tien 41 was pending, there was no just-tica- 
tion for taking action under Section 27 of 
the Act. Such is not the case here and as 
such it does not help the appellant in any 
way. As the facts of this case unmistal ably 
show even if it be assumed that Arkhapur has 
net been transferred to the Raja of Kualli- 
kote and the opposite party No. 18’s ancestors 
who had installed the deity, yet the impact 
of administration of the temple by the En- 
dswment Department has to be judged. In 
the case of Adikanda Panda v, Gokinda 
Chandra Pradhan (1978) 1 Cut WR 48€, it 
has been held that— 


“Since the Endowment department took 
ever management of the institution since 
the year 1989, thereby divesting the a>pel- 
lants of their right of trusteeship, if any, 
and kept them out of their such right, with- 
out any protest from them, for over 27 yz2ars. 
till the application under Section 41 was 
filed, the burden is heavy on them tc es- 
tablish their claim to the hereditary trustee- 
ship. They must prove that Mukunda Panda 
is the founder of the religious institution and 
Yastalled the deity, that he was in exclusive 
management of the institution and that the 


succession to the office of trusteeship has 
devolved by hereditary right without a break, 


since his time till the date of dispute which 
ake the cause of action for a petition cnder 

ection 41 of the Orissa Hindu Religious En- 
dowments Act. It has likewise been hed in 
a decision of this Court in the case of Com- 
missioner of Hindu Religious Endowrrents, 
Orissa v. Dadhibaban Deb (1961) 27 Cu: LT 
437 and the relevant passage of that deci- 
sion is quoted herein below:— ` 


“In the new Act the position has been 
made absolutely clear that unless devolu- 
tion by hereditary right is shown to have 
continued uninterruptedly from the time of 
the founder of the institution, the tristee 
cannot be considered to be a herecitary 
trustee,” ” 


The quer laid down here has been uni- 
versally ae ict 

in the right claimed, obviously it suffers from 
an infirmity. In the instant case, not that 
there is any proof of any continuity oZ the 
management of the deity by the founder or 
his successors, rather contrary is the evidence 
in as much as at least from 1955 onwards the 
Endowment Commissioner has appcinted 
non-hereditary trustees for the institutior. In 
the settlement records, there is no reference 
to the ses demir or his ancestors, Whetever 
right he has claimed according to his own 
showing is being exercised through opposite 
party No. 3 who himself was at one time 
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a member of the Board of non-hereditary| 
trustees, In this setting, the claim of the 
appellant that the institution is a private 
temple and that he is the hereditary trustee 


‘thereof has been rightly rejected. . 


According to the appellant, the headman_ 


-of the Santra family was looking after’ the 


institution on his behalf and doing the Alat 

a Seba and getting the first Bhog 
of the deity which he is entitled to. Thus . 
appointment of any of the Santra family 
members by the Endowment ‘Department as 
non-hereditary trustee cannot be without the 
knowledge of the appellant. At any rate, 
knowledge has to be presumed in the cir- 
cumstances. To bring an action for posses- 


‘sion of a hereditary office, the limitation is 


twelve years when the defendant takes pos- 
session of the office adversely to the plaintiff. 
At least the evidence being clear that from 
the year 1955 the Endowment Department 
ad taken over the management the cause of 
action arose then, and any right to claim 
such hereditary office becomes barred by 
1967, Admittedly the present proceeding 
In that view of the matter 
the claim has also been barred. 

‘The learned Endowment Commissioner 
regarding the right of Alat Chamar Seba to 
the appellant has observed that since no such 
right was aaan nor s va eny contest, 

e has simply by-passed it, aliso agree 
with him that no finding on this is ari tod. 

9. In the result, therafore, the a 
peal fails and is dismissed with costs. a 

Appeal] dismissed. 
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Gouranga Sahu and others, Appellants 
v. Bhaga Sahu and another, Respcndents. 

First Appeal No. 174 of 1868, D/- 
16-6-1975*, at l = : 

(A) Hindu Law — Adoption — Burden 
of proof — Mode of appreciation of evidence 
-~ Adoption 36 years’ old — Variety of 
transactions of open life and conduct on 
footing that adoption was valid taking place 


. —— Burden rests on him who challenges vali- 


dity of adoption — (Evidence Act 
Section 101). 
Though the normal rule is that one who 
sg to soe Oe apurar line paces 
property by alleging adoption must dis- 
charge that burden, in cases of ancient adop- 
tion every allowance for the absence of evi- 
dence to prove such fact must be favourably 
entertained and where there is long lapse of 
86 years between the adoption and the time 
of its being questioned and during that period 


From order of V. V. R. Sharma, 
sca in T. S. No. 21 of 1967, 


GS/HS/C696/75/GNB 


(1872), 


Sub. J. 
/- 98- 
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of interregnum a variety of transactions of 
open life and conduct on the footing that 
the adoption was a valid act have taken 
place, the initial burden necessarily shifts to 
the person who challenges its validity. AIR 
1969 SC 1859 and AIR 1945 P, C. 111, Rel. 
on. 


(Para 6). 


(B) Limitation Act (1963), Article 58 — 
Suit for declaration that adoption took place. 
— Right to sue accrues when adopted sons’s 
right is actually interfered with — Mere de- 
nial or oral protest or raising controversy in 
mutation proceeding as to adopted son’s right 
is not sufficient. ; 

For a suit to obtain a declaration that 
the plaintiffs adoption in fact took place the 
right to sue- accrues within Article 58 when 
there is actual interference with the plain- 
tiffs right or there is unequivocal threat of 
infringement of such right and a mere denial 
or oral protest which have no apparent con- 
mection with the actual exercise of the right 
of enjoyment of property would not be suffi- 
cient and the mere mutation proceedings in 
which the status of adoption is challenged 
would not amount to infirngement of the 
plaintiffs right to property because those 
proceedings are not judicial proceedings. as 
the revenue authorities have no jurisdiction 
to decide the proprietary rights of the dis- 
putants to the immovable properties in ques- 
tion. AIR .1961 SC €08 and AIR 1926 PC 
100. Rel.. on. (Para 7) 

(C) Limitation Act (1963), Article 58 — 
Applicability — Partition suit by plaintiff — 
Declaration that plaintiff’s adoption in fact 
took place also claimed as one of reliefs — 
Article 58 does not apply. 

Article 58 will apply only to a suit for 
‘declaration simpliciter that the plaintiffs ad- 
(Contd. on col, 2) 
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option in fact took place and will have no 
apn ipa to a suit for partition in whch de- 
claration that plaintiffs adoption in fact took 
place is incidentally claimed as one of the 
reliefs. AIR 1989 Lah 185 and AIR 1924 
PC 137 and 1959 MPL] (N) 86 Rel. on. | 

(Para 7) 

(D) Limitation Act (1963), Article 110 
— Joint family property — Partial exclusion 
from — Cause of action does not accrue for 
partition -suit. 

For limitation to begin to run for a suit 
for partition there must be complete exclu- 
sion of the plaintiff from the enjoyment of 
the joint family property and where the exs 
clusion is partial and the plaintiff is in pos- 
session of part of joint family property cause 
of action does not accrue for a partition suit. 
(Para 7) 
Cases Referred: Chronological 


AIR 1969 SC 1859 = (1969) 2 SC] 748 
ATR 1961 SC 808 = (1962) 1 SCR 67 
1959 MPLJ (N) 86 

AIR 1945 PC 111 = 49 Cal WN 517 
AIR 1989 Lah 185 188 Ind Cas 853 
AIR 1929 PC 281 56 Ind App 316 
AIR 1926 PC 100.= 58 Ind App 229 
AIR 1924 PC 187 = 51 Ind App 229 


K. N. Jena, for Appellants; B. K, Pal, for 
Respondents. 


JUDGMENT:-— The unsuccessful de- 
fendants 1 to 5 are the appellants, This appeal 
arises out ofa suit for partitionin which- the 
panti has also sought for a declaration that 

e is the adopted son of late Mohan, which 
has been decreed. 

2. The plaintiff and defendants are. 
members of one family. The family genea- 
logy is set out hereinbelow :— 


PW 


md Koes Ean Ean OD 1 “1 oD 


Dayanidhi alias Danara 


pees e aaa 


Mohana (dead) Bhubana ’ 
= Surya (dead) 
el 
Bhaga (PIF.) Gouranga Lochana 
(Adopted gon) (D.1) (D.2) 


The plaintiff claims to be the adopted 
son of Mohana and, therefore, wants to par- 
tition his one-third share in the entire joint 
family properties described in schedules A, 
B and C of the plaint. He further claims 
that his adoptive father Mohan got his 
JTyesthansa which he has separately: mention- 
ed in schedule G and that he is in posses- 
sion of the properties set out in schedules D, 
E and F which maybe allotted towards his 
share in the partition by metes and bounds. 

3. Defendant No. 6 did not. contest 
and has been set ex parte. The other de- 
Fendants jointly filed a written statement. 
Their case is that even though all the parties 
are joint in mess and property and are in 
possession of different parcels of land for 


l Í 





Sujang 
[ |- ce 
Baida Bhaga Telabyasa Tikunu Bishnu 
(D-3) (Adopted) (D-6) (D.4) (D5) 


the sake of convenience, there has been no 
partition of the family properties by metes 
and bounds. Mohana never adopted the 
plaintiff and, as such, the plaintiff is not 
Mohana’s adopted son and Surya, widow of 
late Mohana, never executed any document 
in favour of the plaintiff, and even if there 
is any such document, the same is fraudu- 
lent and not genuine. They deny that 
Mohan was given any Jyesthansa at any 
time. So they plead that the suit properties 
should be partitioned, but the přaintiff 
should be given 1/8th share as the 
natural son of late Sujana, They con- 
tend that the movables of the joint family 
were never partitioned previously and as in 


this suit-the plaintiff has not included the 
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movables of the family, the suit is defective 
and the plaintiff is not entitled to any relief. 
They admit that the plaintiff is in posse:sion 
only of the properties stated in schedule A 
of their written statement and not the pro- 
perties stated in schedules D, E and > of 
the plaint. They pray that the suit pro- 
perties should be partitioned into two equal 
shares along with movables as shown in :che- 
dule B of the written statement and one 
share should be allotted to defendants 1 to 
8 and the plaintiff should be allotted 1/8th 
share. Though not specifically raised ir the 
written statement, an issue was framed is to 
if the suit was barred by limitation. : 

4, In decreeing the suit, the Sub- 
ordinate Judge rendered the following find- 
INS i-— 

(a) The plaintiff is the adopted scm of 
Mohana, 

(b) The suit is not barred by Linita- 
tion. 

(c} The plaintiff is not entitled tc get 
Tyesthansa which has become obsolete in 
Hindu Law and there is no proof of any cus- 
tom. In partitioning the suit properties in 
schedules A, B and C, the properties in 
schedules D, E and F, of which the pla-ntifif 
is in possession, should be adjusted towards 
his share, 


(d) The movable properties having been 
previously partitioned, the suit is mairtain- 
able in the absence of inclusion of mo~able 
properties in the hotchpot. There is -no 
partition by metes and bounds of the im- 
movable propertizs in suit. Claim for Tyest- 
hansa cannot be entertained as the theo-y of 
Jyesthansa as understood in ancient Eindu 
Law has become obsolete. 

5. . Mr. E. N. Jena, learned counsel 
for the appellants, raised only three conten- 
tions, viz:— 

(a) The finding of adoption rendered by 
the trial Court is erroneous; 


(b) The suit is barred by limitation and 


(c) In the absence of bringing the joint 

family movable properties into hotchpot for 

OOD, the suit for partial partition must 
ail, 

. 6. I will now take up the question 
«of adoption. As the evidence stands, th2 ad- 
option appears to have taken place in the 
bee 1982. The evidence of adoption was 

eing led during the second part of the 
year 1968. So even though the normal rule 
a a one who seeks to area e arue 
ine of succession to property by allsgi 
adoption must ia that heavy badan, 
in cases of ancient adoption every allov-ance 
for the absence of evidence to prove such 
fact must be favourably entertained. V~here 
there is a long lapse of years betweer the 
adoption and the time when it is being ques- 
tioned and during that period of interreznun 
a variety of transactions of open life and 
conduct upon the footing that the adootion 
was a valid act have taken place, the initial 
burden necessarily shifts to the person who 
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challenges its validity, The law on this 
point is stated in Mulla’s Hindu Law, 18th 
Edn, Article 512 at page 519 as fcllows:— 

“But when there is a lapse of 55 years 

between the adoption and its being question- 
ed, every allowance for the absence of evi- 
dence to prove such fact must be favourably 
entertained. It stands to reason that after 
a very long term of years, and a variety of 
transactions of open life and conduct upon 
the footing that the adoption was a valid act 
the burden must rest heavily upon him who 
challenges its validity.” 
This dictum has been approved by the Sup- 
reme Court in the case of Voleti Venkata 
Ramarao v. Kesaparagada Bhaska- 
rarao, AIR 1969 SC 1859. The method of 
appreciation of evidence regarding old ad- 
option has been noticed by the Privy Council 
in the case of Tammanna Shivappa Kori v. 
Parappa Girimallappa Kori, AJR 1945 PC 
11]. In that case the tria] Court disbeliev- 
ed the evidence of adoption on the ground 
that it was discrepant in many materials. 
High Court reversed that judgment and the 
Privy Council affirmed the High Court’s de- 
cision observing as follows:— 

ERE They (discrepancies) were 
mainly discrepancies as to the respective 
positions occupied by the parties and wit- 
nesses during the ceremony in the house 
where it took place; but all the witnesses 
agreed as to the vital facts necessary to es- 
tablish an adoption, 

Paane tect Their Lordships agree with the 
learned Judges of the High Court in think- 
ing that in the circumstances there was no 
sufficient ground for rejecting the evidence 
in support of the adoption ceremony, and 
that the discrepancies in such evidence can 
be explained by the length of time which 
had elapsed between the ceremonv and the 
date when the witnesses were called upon 
to give evidence......... 7 


The plaintiff has examined six wit- 
messes, including himself to prove adoption. 
(After considering the evidence his Lordship 
proceeded.) 


It is significant to note that the genuine- 
ness of Exts, 1 and 2 has not been chab 
lenged. No evidence has been given regard- 
ing circumstances improbabilising the story 
of adoption. Considering the entire evidence 
on record, both documentary and oral, and 
the variety of transactions of open life and 
conduct “pen the footing of adoption coupl- 
ed with the weakness of the Je ace eyi- 
dence, and absence of any casteman or relative 
coming forward in support of the defence 
case, it is impossible to say that the finding 
of the trial Court that the plaintiff is the 
adopted son of Mohana is erroneous. That 
finding, therefore, is confirmed. 
meee Next question is the question of 
limitation, Relying upon Article 58 of the 
Limitation Act, 1968, it is argued that the 
suit is barred by limitation as it has not been 
instituted within three years from the date 
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af the order in Ext. B. Ext. B is dated 16-5- 
¥959 and, as the suit has been instituted on 
§8-3-1967,. more than three years thereafter, 
fc is barred under Article 58. Article 58 
provides-a period of three years for a suit 
© obtain any other declaration from the 


time when right to sue first accrues. There . 


is no other Article like Article 57 providin 
eny limitation fer a suit for declaration o 
n adoption having taken place in fact. The 
poemon therefore, is whether on passing of 

© order (Ext. B) any right to sue first ac- 
crued to the plaintiff and secondly, the suit 
heing principally a suit for partition in which 
the question of adoption incidentally and 
collaterally arises, whether Article 58 can 
be attracted, 

Under. the old Limitation Act Article 118 
was identical with Article 57 of the new 
Limitation Act except that the period of 
Kmitation’ of six years under the old Act 
has been abridged to three years under Arti- 
‘cle 57. Article 119 of-the old Act provided 
& limitation of six.years for suits to obtain 
` € declaration that an adoption is valid- and 
fhe period. .of limitation was to rua from the 
‘fime rights of the adopted son as such are 
interfered with. This Article has been omit- 
æd in the new Limitation Act and appears 
fo have been merged in Article 538 which 
provides for suits to obtain any other decla- 
sation which would obviously include to 
obtain a declaration that an adoption is valid 
cr that an adotion, in fact, took place. The 
starting point of limitation under the old 
article was when the rights were interfered 
with In its place the commencement of 
\Enxitation is when the right to sue first ac- 
crues. For suits to obtain a laration 
{mat an adoption took pace, the starting 
point of limitation would be when the rights 
ifo such adoption are interfered with and 
\fhat is when the right to sue must be deem- 
ed to have first accrued. Merely on account 
cf shonts from the house-tops that the ad- 
eption never took place without actually in- 
ferfering with the adopted son’s right to pro- 
perty or with his actual enjoyment or pos- 
session of the property, right to sue to the 
edepted son cannot be said to have accrued, 
inasmuch as his rights as adopted son have 
cot been actually interfered with Mere ver 
bal declarations do not amount to interfe- 
mence with the rights. Under Article 120 the 
expression “right to sue accrues” has been 
taterpreted by the-Supreme Court in the 
case of C, Mohammad Yunus v. Syed Un- 
rissa, AIR 1961 SC 808. Their Lordships 
said that under Article 120 (old) there can 
be no right to sue until there is an accru 
cf the right asserted in the suit and its in- 
‘ringement or at least a clear and unegui- 
vocal threat to infringe that ri It, there- 
{bre, appears that mere denials of the right 


lef the plaintiff will not set the period of limita- 


Eon running against him. There is no evi- 
{dence of actual infringement or even un- 

ivocal threat to infringe the right of the 
\plaintiff, ‘The defendants allege that they 
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have disputed the plaintiffs status. as adopt- 
ed-son in mutation proceedings, and that 
would set the period ot limitation. run against 
him. Mutation proceedings are not judicial 
proceedings in which the title to and‘ pro- 
rictary rights in immovable properties are 
deieadaed. Therefore, merely raising a con- 
troversy as to adoption in a mutation pro- 
ceeding does not amount to infringement of 
the right to property of the adopted son or 
an unequivocal threat to such right and, as 
such, the right to sue cannot be said to have 
accrued to the plaintiff. This appears to 
be the view of the Privy Council in a 
number of cases. In the case of Nirman . 
Singh v, Thakur Lal Rudra Pratap Narain. 
Singh, AIR 1926 PC 100, the plaintiff sued 
for partition, The Judicial Commissioner 
of Oudh reversed the decision of the Subor- 
dinate Judge on the point of limitation on 
the ground that the plaintiffs should have 
come within 12 years when their right in the 
mutation proceeeding was denied. Disagree- 
ing with this view, the Judicial Committee of 
the Privy Council said:— 


Stace eee its (Judicial Commissioners) 
judgment is to a great degree based on the 
mischievous but persistent error that the 
proceedings for the mutation of names is a 
judicial proceeding, in which the title to 
and the proprietary rights in immovable pro-- 
perty are determined.......... ° 
According to their Lordships, mutation pro- 
ceedings are much more in the nature of 
fiscal inquiries instituted in the interest of 
the State for the purpose of ascertaining 
which of the several claimants for the occu- 


: parton of certain denominations of immova- 


e property may be put into occupation of 
it with greater confidence that the revenue 
for it will be paid. Such proceedings are 
not evidence that - successful applicant - 
was in possession as sole legal owner in a 
proprietary sense, to the exclusion of all 
claims of the other members of the family 
as co-owners or for maintenance or other- 
wise, as revenue authorities have no jurisdic- 
tion to pronounce upon the validity of such 
a claim. Therefore, nothing in- Ext. B could 
be construed as infringement or unequivocal 
threat of infringement of the plaintiff's right 
as adopted son of Mohana. the case of 
Radhoba ‘Baloba Vaga v. Aburso Bhagwant- 
rao Shirole, AIR 1929 PC 281 their Lord- 
ships of the Judicial Committee were con- 
sidering the question of limitation ina parti- 
tion suit and held that mere denial of the 
right of the plaintiff did not prove exctusion 
from the joint family property. In other 
words, the implication of this decision is 
that mere denial does not amount to infringe- 
ment of right so as to give rise to accrual 
of the cause of action to sue. For limitation 
to — to run for a suit for partition, there 
must be complete exclusion of the plaintiff 

m enjoyment of the joint family properties. 
Where exclusion is partial, cause of action 
Goes not accrue for. a partition suit. In the 
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present case it is admitted by the defendants 
that the plaintiff wasin possession of about 
£0 acres of joint family property and, trere- 
fore, there was no complete exclusion so as 
to start time running against him for the 
purpose of instituting a suit for partitioa 


am of opinion that for a suit to obtair a 
declaration that an adoption in fact ‘ook 






indingement of such right. Mere mutetion 
roceecings in which the status of adoption 


ment of right, because the revenue autkcri- 
ties have no jurisdiction to decide the pro- 
prictaiy rights of the disputants to the im- 
movable properties in question. Even ap- 
plying Article 58, it cannot be said that the 
right to sue ever accrued to the plaintiff nore 
than three years before the institutor. of 
the present suit. The point of limitation. has 
been rightly negatived. 


There is another aspect of the macter. 
This is not a pure suit for a declaration “hat 
the plaintiffs adoption in fact took pace. 
It ig in essence a suit for partition, though 
incidentally a declaration has been claimed 
as one of the reliefs, The plaintiff may not 
have claimed that relief and yet that ques- 
tion must, of necessity, have arisen for de- 
termination, before the relief of parttion 
could be granted. Article 58 will apply only 
to a suit which is a suit for declaration sim- 
pliciter and not to a suit for partition in 
which a declaration of the kind envisagei in 
Article 58 is also appended as one of the 
reliefs. It is not the contention of the de- 
fendants that the suit as a partition suct is 
barred by limitation. If considering the 
true nature of the suit as a partition wit, 
it is in time, then the suit cannot be dis- 
missed on the ground of limitation. Even 
if the suit is considered to be for ancilary 
reliefs also, it would be a composite sut to 
which Article 58 would not be applicakle. 


Tt has been held in the case of Asa Ram 
y. Mt. Fatima Begum, AIR 19389 Lah 135, 
that old Article 118 which is equivclent 
to new Article 57 applies only to a suit for 
a declaratory decree, On parity of resson- 
ing, Article 58 of the new Limitation Act 
would be attracted in case of a suit fwr a 


declaratory decree only and not to a suif for- 


partition, - Their Lordships of the Laxzore 
High Court for this view of theirs relied 
upon the case of Kalyandappa v. Chankasa- 
ppa, AIR 1924 PC 187. Similar view has seen 

essed in 1959 MPLJ (N) 86 where cld 
Article 119 was being considered in reletion 
te a suit for declaration of possession on 


the ground: that the plaintiff is the vaidly 
adapted son. It was held that old Article 


119 did not apply to suit for pæses- 
sion even though the plaintiff had te estab- 
lish his adoption in order to succeed. 
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is challenged weuld not amount to infringe-- 


. sequently, the 
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To sum old Article 119 has been, 
omitted from the new Limitation Act andi 
it appears to have ae im the gemeral | 
Article 58.- Sizce the limitation Legius te} - 
mun wader the old Article 119 from the} 
time when the adopted sengs right: is intes-| 


` fered wi th : i is t tri- 
' Considering the afaresaid decisions, I- ` ered. with, the same meaning is to be attri 


uted to the expression “when the xight ta} 
sue accrues” ae Article 58 of the newl 
Limitation Act. So no right to sue weuldl 
accrue for the purpose of Article 58 unless} 
there was actual interference with the plain-} 
tiffs right, not by a mere denial nor by mene} 
oral protests which have no apparent cen-| 
nection with the actual exercise of the rigat] 
of enjoyment of the property. 

For the aforesaid reasons, I am of opin- 
ion that this point that the suit is. barred 
by limitation must be negatived. 

8. The last contention was. that the 
movable properties of the jomt family net 
having been brought into hotckept, the 
suit is a suit for partial pertition end con- 
laintiff must be non-suited. 
Relying upca the testimony ef D, W. I the 
trial court has come to a finding. that all. 
movable properties of the family were pre- 
viously partitioned and, as. such, there was: 
no jomt movable roperty available to he 
brought into hotchpot r partition, The 
suit, therefore, cannot be said to ke a. suit 
for partial partition and om that acccunt can- 
not be held to be not maintainable. This: 
ee eae has, *herefore, been rightly nega- 

ved. ; 

9. All the three contentions raised. 
having been negatived as aforesaid, there is 
no merit in this appeal which is, accordingly 
dismissed with costs. | 

The appeal is dismissed with costs, 

Appeal dismissed. 
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Paramananda Mohanty and others, Ap- 
pellants v, Bira Bebera, Respondent: 


R Appeal Ne, 68 of 1968, D/- 5-5- 
a (A) Tort —~ Malicious prosecution —— Pns 
itation of proceedings under Section 145, 
Criminal P. C. by defendant — Tank im 
which plaintiff has lease rights cf fishery 
attached by S. D. O. — Plaintiff suffering 
loss thereby —- If suit for such toss is maine 
tainable against defendant. (Criminal P. C. 
(1898), Section 146), l 

__ Plaintiff had taken in auction the lease 
rights of fishery in a tank. On information. 
by the defendant to the Magistrate that a 
breach of the peace is apprehended over the 
tank the Magist:ate called for a report from 
the Police and having, been satisfied about 
the apprehension of breach of the peace, at- 


"(From decision of Sub J., Baripada in Money 


Suit No. 59 of 1965, ID/- 2-4-1968): 
GS/HS/C460/75/KNA 
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tached the tank-under Section 145 Criminal 
P. C. The plaintiff sued the: defendant for 
‘damages for the loss suffered by him by de- 
. privation of his fishery rights ie reason of 
the attachment, Held: that the ‘defendant 
was not liable to the plaintiff for the loss. ` 

Deprivation. of the plaintiff of his pos- 
‘session of the tank under the lease was due 
to the order of attachment passed by the 
Magistrate. The basis for initiating proceed- 
ing under Section 145 Criminal P. C. is the 


satisfaction of the Magistrate regarding exi- 
of peace. > 


stence of apprehension of breac 
He did not take action on the petition itself, 
but waited till the police submitted report 
after enquiry on the basis of the application. 
He gets qe to attach under that 
section only in case of emergency. Existence 
of emergency is a fact which the Magistrate 
must determine initially on the basis of 
materials produced before it. Order of attach- 
ment cannot be made referable to any act 
of the defendants, who merely set the law 
in motion.. The defendants, therefore, cannot 


` be held liable for the consequent loss to the 


plaintiff on account of order of attachment 
passed by the Magistrate, AIR 1956 All 119; 
(1910) 14 Cal WN 95: (1883) ILR 6 Mad 
426 Rel, on; AIR 1939 Mad 788 Dist. 


(Para 8) 
Cases Referred: Chronological Paras 
AIR 1956 All 119 = 1956 All LJ 42 8 
a a Mad 783 = (1939) 2 Mad 3 
teaa 14 Cal WN 96 = 10 Cal LJ 226 8 
1883) ILR 6 Mad 426 8 


R. C. Patnaik, for Appellants; S. Mohan- 
ty and K. N. Sinha, for Respondent. 


JUDGMENT:— The defendants ‘who 
are residents of village Chhelia under 
Madhupur Grama Panchayat were sued in 
their representative capacity for recovery 
damages amounting to Rupees 7,000/-. 
The suit owas decreed in part 
for recovery of Rs. 4,500/-, with proportion- 
ate costs. The defendants in their represen- 
tative capacity, except the plaintiff, were 
made jointly and severally liable for the 
said amount. The present appeal is from 
that decision by the aforesaid defendants, 


2. There is a tank on plot No. 96 
of village Chhelia under the management 
and control of Madhupur Grama Panchayat. 
The fishery right in the said tank is leased 
out for a period of three years at a time by 
auction held by the Grama Panchayat. De- 
fendant No. 1 was a lessee till 31-3-1962 
and on expiry of his lease, a fresh lease was 
granted to the plaintiff for three years in an 
auction held on 5-4-1982 in which he’ was 
the highest bidder. The plaintiffs lease was 
‘to expire on 81-3-1965. The plaintiff de- 


posited the first year’s premium and was grant- © 


ed apatta. Butonan application of the out- 
going lessee, defendant No. 1, the Sarpanch 
of the Grama Panchayat allowed him time till 
90-4-1962 to catch and carry away fish 
reared by him during the period of his lease, 


Paramananda Mohanty v, Bira Behera (Ray J.) 


A IR. 


The plaintiff's case is that he executed 
his kabuliyat' on 14-4-1962 and released fish 
fries in the tank for the first time on 21-4- 
1962 and thereby acquired possession of it. 
Subsequent thereto the S. D, O.,° Sadar 
directed the Sarpanch of Madhupur Grama 
Panchayat to hold a fresh auction in respect 
of this fishery as the bid amount was low, 
but on objection from the plaintiff, the S. 
D. O. withdrew his order on 24-8-1962. On 
8-6-1968, the defendants with a malicious 
intention of putting the plaintiff to loss fil- 
ed an application before the S$. D. O. alleg- 
ing that the fishery ie in the tank had 
been granted to the villagers of Chhelia in 
the name of the plaintiff who was in the 
position. of a benamidar and the plaintiff was 
about to catch fish forcibly and appropriate 
the same to himself. . This application was 
sent to the police officer of Barsahi for en- 
quiry and report and, ultimately on -29-11- 
1968, a preliminary order under Section 145 
Criminal” Procedure Code was passed and 
the tank was attached. The final order in 


‘the proceeding under Section 145 Criminal 


P. C. was passed on 30-3-1965 declaring the 
possession of the plaintiff as lessee on the 
date of the preliminary order, It will be 
seen that on the day following this final 
order the plaintiffs lease expired by efflux’ 
of time. The villagers, jalalar defendants 
1 to 11 thereafter on 9-5-1965 forcibly 
caught and removed the fish from the dis- 
puted tank which would be 60 maunds in 
weight valued at Rs. 6,000/-. The plaintiff 

er alleges that there was still 10 maunds 
of fish left in the tank of which he hag 
been illegally deprived. He has, therefore, 
filed the present suit for recovery of dama- 
ges to the tune of Rs. 7,000/- the loss to 
which he has been put on account of the 
ee action of the villagers in getting the 
tank attached and: thereby depriving him of: 
the fruits of his leasehold interest in the 
tank, This, in substance, is the plaintiffs 
case. 
3. The case of the defendants iy 
that, in the past, the villagers of Chhelia used 
to take lease of this tank in the name of one 
of the villagers and the income from this tank 
was being utilised for the benefit of the 
village school. The lease immediately pre- 
vious to the plaintiffs lease in question had, 
according to the said practice, been taken 
in the name of defendant No. 1 and during 
the period of that lease the villagers had, 
in fact, reared fish in the tank. When the 
lease was granted to the plaintiff, the villa- 
gers had still some fish left in the tank 
which they had not caught. The lease 
which plaintiff obtained in his own name. 
was for the benefit of the entire body of 
villagers. In fact, the school managing 
committee had approved his name to be the 
ostensible lessee. The bid amount in fact 
was deposited by defendant No, 1 from the 
village fund, though plaintiff was recorded 
as the highest bidder. On the instigation ~ 
of Dullav Chandra Patra, the then Sarpanch 
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3 and 4 in ancther, Mr. K. P. Verma, 


learned Government Advocate, has ap- 


' peared on behalf of respondents 1 and 2. 
He has raised some preliminary points re- 
garding the meintainability of the appli- 
cation of the petitioners. He submitted 
that the petitioners had an alternative re- 
medy. The reef which the petitieners 
have sought in the writ applicetion, 
amounts to seexing a declaratory decree 
and a money claim for the enhanced scale 
of salary from lst January, 1971. Ac- 
cording: to him, they ought to have filed 
a suit in the court below. In order to 
find support to his contention, he relied 
on the case of State of Madhya Pradesh 
v. Bhailal Bhai, AIR 1964 SC 1006. In 
our opinion, there is no bar for enter-ain- 
ing an application under Articles 226 and 
227 of the Corstitution of India, when 
there is an alternative remedy, In that 
case on which reliance has been pmced 
by the learned Government Advcate, 
their Lordships have clearly said tha- the 
High Court has power to orcer, bit it 
has discretionary power and their Lord- 
ships have enumerated some of the cir- 
cumstances under which discretion should 
not be exercised in entertaining the ap- 
plication. Their Lordships were cons-der- 
ing in that case refund cf money pai by 
the assessee, as sale tax, by mistake. The 
assessee had filed an application mader 
Article 226 of zhe Constitution. In that 
background, their Lordships were maxing 
(the observations. Their Lordships obsorv~ 
ed that the power to give relief under 
Article 226 was a discretionary power, 
That was specially true in the case of 
power to issue writs in the nature of 
mandamus. Among the several matters, 
which the High Court rightly took into 
consideration in the exercise of that dis- 
cretion, were the delav made by the ag- 
grieved party in seeking that special re- 
medy and what excuse there was fœ it. 
Another was th2 nature of controversy of 
facts and law that might have to be de- 
cided as regards the availability of conse- 
quential relief. Thus, where a person 
came to the Court for relief under arti- 
cle 226 on the allegation that he had >een 
assessed to tax under a void legislation, 
and having paid it under a mistake, was 
entitled to get it back, the Court, if it 
found that the assessment was void. be- 
ing made under a void provision of law, 
and the payment was made by mis-ake, 
was still not bound to exercise its di-cre- 
tion directing- repayment. Whether re- 
payment should be ordered in the exercise 
of this discretion. would depend in 2ach 
case on its own facts and circumstances. 
It was not eas nor was it desirabE to 
lay down any rule of universal appace- 
tion, The latter part of the observafions 
of their Lordships makes it abundantly 


clear that their Lordships were not lasing 
a general proposition of law. but it would 
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depend on the facts and circumstances of 
each case. In the instant case, in our 
opinion, considering the various rules of 
the Code, which we will presently refer, 
(they) go to show that the petitioners have 
acquired fundemental rignt to get their 
salary at the enhanced scale fixed by res- 
pondent No. 3 


T. Reference may also be made 
to another judgment of the Supreme 
Court in the case of M/s. Baburam Pra- 
kash Chandra Maheshwari v. Antarim 
Zila Parisnad now Zila Parishad, Muzaf- 
farpur, AIR 1969 SC 556 where it was 
held that existence of alternative remedy 
was no bar to the writ petition. Besides, 
in the instent case, respondents were 
heard at the time of the admission of the 
ease. In the case of Hirday Narain v. In- 
come-tax Officer, Bareilly, (AIR 1971 SC 
33) their Lordships observed that if a writ 
petition was entertained and at the time, 
of admission, the rule was issued against 
the respondents after hearing the respon- 
dents, the respondents could not be heard 
again on that point at the time of hear- 
ing and therefore on that score the appli- 
cation of the petitioners could not be re- 
jected, even if they had alternative re- 
medy. The learned Government Advocate 
then submitted that it was purely an ad- 
ministrative matter and this Coart should 
not interfere, In our opinion, this sub- 
mission also made by the learned Govern- 
ment Advocate is not tenable. Reference 
may be made to the case of Union of India 
v. K. P. Joseph, AIR 1973 SC 303 where 
it was observed that an administrative 
order could never confer any right wovld 
be too wide a proposition. There are ad- 
ministrative orders which confer. rights 
and impose duties, 


8. The learned’ Government Advo- 
cate further emphasised that in the ins- 
tant case, writ would not lie also because 
the relief which the petitioners have 
sought amounts to seeking a declaratory 
relief and in order to substantiate this 
point he has relied on a judgment of the 
Allahabad High Court in the case of Dalel 
Singh v. Honorary Secretary, Co-opera- 
tive Union Ltd., U. P., Lucknow, AIR 
1956 All 43 where Bhargava, J.. observed 
that the writ proceedings were not meant 
for declaratory decrees or for giving 
money decrees, In case a person was en- 
titled to any subsistence allowance from 
his employer he could file a separate suit. 
No doubt, we find that the above obser- 
vation of the Allahabad High Court has 
also been reiterated in a recent judgment 
in the case of Sudarshan Kumar Kalra v. 
Union of India, AIR 1974 Delhi 119 at p. 
128, para. 28 where Shanker, J.. who deli- 
vered | the judgment for the Court, ob- 
served that in the context of the facts 
stated in the preceding paragraph of the 
said judgment, the relief prayed for in 
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the writ if granted would be nothing more 
than mere declarations to be availed of 
ty the petitioners in the civil suit There- 
fore, it was observed that the writ juris- 
ciction under Article 226 was not meant 
to serve those ends, His Lordship has 
also relied on the case of General Mana- 
ger, Eastern Railway v. Kshirode Chan- 
cra Khansmobis, AIR 1966 Cal 601. On 
tne facts and in the circumstances of the 
instant case, the observations made by 
taeir Lordships in the two cases referred 
t above are not applicable. On reading 
the application in its entirety along with 
the supplementary application, which the 
retitioners have filed, it appears that the 
retitioners have made out their cases that 
they have acquired fundamental right 
relying on the resolutions passed by res- 
pondent No. 3 contained under Annexures 
1 and 2 of the application and on the pro- 
visions contained under various rules of 
tne Code, to get their salary, at the higher 
stale fixed by respondent No. 3 from ist 
January, 1971 and, therefore, they have 
prayed for a direction to be issued on the 
respondents to follow ‘the resolutions 
passed iby respondent No. 3, which en- 
titled the petitioners to get their salary at 
the higher scale. Therefore, in our opin- 
ion their prayer cannot be said to ibe a 
-Jmere declaration. 

9. The learned Government Advo- 
cate as also Mr. Parmeshwar Prasad 
Ginha appearing on behalf of respondents 
Tos. 3 and 4 drew our attention to para- 
graph 7 of the resolution contained under 
Annexure 1 which reads as: 

‘The revised scales of pay shall apply 
to all Board's servants including those of 
the Electricity Department, Government 
- of Bihar working in the Board.” 
Learned counsel for the two sets of res- 
pondents emphasised that the aforesaid 
paragraph made it abundantly clear thet 
the revised scale. applied only to the em~ 
ployees of the Board, who were actually 
working with the Board (respondent No. 
£), The admitted case of the petitioners 
was that they were working with respon= 
dent No. 1. Therefore, aceording to them, 


paragraph 7 of the resolution does not er~- 


title them to get their salary at the en- 
hanced scale. In our opinion, this submis- 
sion of the learned Government Advocate 
and Mr. Sinha cannot be accepted in view 
of the language used in paragraph 7 refer- 
red to above, It has been clearly stated 
-herein that the revised scale of pay shall 
apply to all the Board’s servants, Hence, 
-ve have to determine as to whether the 
4etitioners ceased to be the Board's Ser- 
-ants on their deputation. If they did not 
aease to be the Board’s servants then cer- 
-ainly the petitioners are entitled to get 
-heir salary at the enhanced scale. , 
18. Learned counsel for the peti- 
tioners, as pointed out earlier submitted 
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that petitioner No. 2 was confirmed on 1-8- 
1967 as a permanent employee by respon- 
dent No. 3 before he was deputed to the 
department of respondent No. 1 on 18-1-68 


“whereas petitioner No. 1 was confirmed 


as a permanent employee with effect from, 
1-8-1967 and was deputed in the depart- 
ment of respondent No, 1 on 23-7-1966 ‘by 
the order of respondent No. 3 dated 29-9- 
1973—vide Annexure 3/3. I+ seems that 
both petitioners Nos. 1 and 2 were made 
permanent retrospectively from 1-8-1967, 
Therefore, learned counsel for the peti- 
tioners submitted that petitioners Nos. 1 
and 2 acquired lien on the posts in the 
department of respondent No. 3. Lien has 
been defined under Rule 28 of the Code 
which reads thus: 

“Lien means the title of a Govern- 


- ment servant to hold substantively either 


immediately or on the termination of a 
period or periods of absence a permanent 
post, including a tenure post to which he 
has ‘been appointed substantively.” 
According to the above rule, an officer has 
the right to return to his post, whether 
substantive or tenure, He may have a-lien 
on appointment without having actually 
joined it. A lien can, therefore, be granted 
against a post substantive or tenure. Reli- 
ance was also placed on Rule 69 (b) of the 
Code which reads as:— 

“Unless his lien is suspended under 
Rule 70, or transferred under Rule 72, a 
Government servant holding substantively 
a permanent post retains a lien on that 
post— 
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other post.” 


it, Admittedly petitioners 3 and 4 
are still holding temporary posts. In onder 
to fortify their” cases, learned counsel 
relied on Note 2 to Rule 268 of the Code. 
The said Note 2 reads thus:— 

“Note 2. Under this rule, the trans- 
fer of a temporary Government servant to 
foreign service is permissible.” 
Therefore the transfer of a temporary 
Government servant to foreign service is 
permissible, This rule has top be read: along 
with sub-rule (1) of Rule 270 of the Code 

“270 (1) A Government servant trans- 
ferred to foreign service shall remain in 
the cadre or cadres in which he was in- 
cluded in a substantive or officiating capa- 
city immediately before his transfer, and 
may be given such substantive or officiat- 
ing promotion in those cadres as the au- 
thority competent to order promotion may 
decide.” 

Therefore, according to learned counsel for 
the petitioners, the same principle applies 
evan in the case of petitioners Nos, 3 and 
4, as sub-rule (1) to Rule 270 of the Code. 
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does not make ary distinction between 
temporary and permanent posts, In our 
opinion, in the Egat of the discussions and 
the reference made above, the contertion 
of learned counsed for the petitioners is 
well founded, All the four petitioners did 
not cease to be tha servants of respondent 
No. 3 on their deputation. In that view of 
the matter, paragraph 7 of the Resolution 
referred to above entitles them to get 
their salary at the enhanced scale iixed 
by respondent Ne. 3. 


12, Mr. Sinha appearing on behalf 
of respondents Nos, 3 and 4 has further 
contended that the rules contained umder 
the Code are not applicable in the case 
of the servants employed by respondent 
No. 3. In our opinion, this submissior of 
learned counsel is not tenable in view of 
serial No. 4 contained under Annexure 8 
which we have quoted earlier. We hold 
that the rules contained under the (ode 
are applicable ta the cases of the peti- 
tioners and it als> governs the servants 
employed by respondent No. 3. 


13. In our opinion, there are some 
further reasons fo hold why petiticmers 
Nos. 3 and 4 should also get their sdary 
at the higher scale. The statement made 
by the petitioners in paragraph 12 of the 
writ petition indicates that even (tLose) 
who are juniors fo the petitioners Nas. 3 
and 4-are getting their salary at the en- 
hanced rate in the department of resson- 
dent No. 3, Persons who are junior to 
petitioners Nos. 3 and 4 have got to be 
assumed that they are also holding tem- 
porary posts, That. fact has not been 2on- 
troverted in the two counter-affidavits fil- 
ed by the two sets of respondents. Tere- 
fore, if petitionere Nos. 3 and 4 did noft 
cease to be the servants of respondert 
No. 3, it would be a discrimination and 
violative of Articles 14 and 16 of the 
Constitution of Injdia, if petitioners Nəs. 3 
and 4 are not allowed to draw their salary 
at the enhanced sate which the persons 
junior to petitioners Nos. 3 and 4 in the 
department of respondent No. 3 are draw- 
ing. i 


14. The learned Government Advo- 
eate, however, contended that the œher 
employees of the department of reson- 
dent No. 1 holding the similar posts, 
would grumble and it would be discr_mi- 
mation against them, if those servants of 
the department of respondent No. 1 are 
not being allowed to draw at the scaE of 
salary what the petitioners would be 
allowed to draw. In our opinion, this 
submission of the learned Government 
Advocate is not tenable. By reference to 
the various provisions of the rules of the 
Code, it is clear tnat the persons holding 
foreign service get: higher emolument 
than the other ressons in the department 
concerned— Vids clauses (c) and (e) to 
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Rule 283 of the Code. Besides, the peti- 
toners ‘being in foreign service, working 
as overseers in the department of respon- 
dent No, 1, remain in the cadre prescribed 
in the department of respondent No, 3. as 
it appears from sub-rule (1) to Rule 270 
of the Code already quoted in paragraph 
li of this judgment. Therefore, it is open 
to respondent No. 1 to revert the peti- 
tioners back to the department of respon- 
dent No. 3. This view also finds support 
from the provision contained under Rule 
275 of the Coce which provides 3s fol- 
lows:— 

"A Geverrment servant reverts from 
foreign service to Government service on 
the date on which he takes charge of his 
post in Government service provided that, 
if he takes leave on the conclusion of 
foreign service before rejoining his post, 
his reversion shall take effect from _ such 


date as the State Government may 
decide,” ' 


15. Learned Government Advo- 
cate then drew our attention to paragraph 
3 of the counter-affidavit filed iby respon- 
dents Nos, l and 2 wherein it is stated 
that the Bihar State Electricity Board re- 
vised. the pay-scale of their staff including 
the overseers, without consulting the 
Government, and brought it into effect 
irom Ist January, 1971. Therefore, ac- 
cording to him, the resolution, passed 
under Annexures 1 and 2 by respondent 
No. 3 are not valid and they are not in 
accordance with law. In this connection, 
he referred to the provisions under Sec- 
tion 78-A of the Act which is to this 
effect: ; 

“Directions by the State Govern- 
ment— (1) in discharge of its functions, 
the Board shall be guided by such direc- 
tions on questions of policy as may be 
given to it by the State Government. 

(2) If any dispute arises between the 
Board and the State Governmen: as to 
whether a question is or is not a question 
of policy, it shall be referred to the Au- 
maniy whose decision thereon shall be 

n Ki 


In our opinion, this contention of ‘the 
learned Government Advacate is also not 
acceptable in view of the provision of 
clause (c) and proviso to Section 79 of the 
Act. It would be useful to quote the sec~ 
tion in extenso:— 

“Power ta make regulations —The 
Board may make regulations not incon- 
sistent with this act and the rules made 
thereunder to provide for all or any of the 
following matters, namely, 

(a) the administration of the funds 
and other property of the Board, and the 
maintenance of its accounts: 

(b) summoning and holding of meet- 
ings of the Board, the times and places at 
which such meetings shall be held, the 
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conduct of business thereat and the num- 
«ber of members necessary to constitute a 
quorum; 


(c) the duties of officers and servants 


of the Board, and their salaries, allowan- 
ces and other conditions of service; 

(d} all matters necessary or expedi- 
ent for regulating the operations of the 
Board under Section 20: 

-{e} the making of advances to licen- 
sees by the Board under Section 23 and 
the manner of repayment of such advan- 
ces; 7 

(f) the making of contributions by 
the Board under Section 24: 

(g). the procedure to be followed bby 
the Board in inviting, considering and ac- 
cepting tenders; 

(h) principles governing the fixing of 
Grid Tariffs; 

(i) principles governing the making 
of arrangements with licensees under 
Section 47; 

(i) principles governing the supply of 
electricity by the Board to persons other 
than licensees under Section 49; 

(k) any other matter arising out of 
the Board’s functions under this Act for 
which it is necessary or expedient to 
make regulations : 


Provided that regulations under clau- 
ses (a) and (d) shall be made only with 
the previous approval of the State Gov- 
ernment and regulations under clauses (h) 
and (i) shall be made with the concur- 
rence of the Authority.” 


The above proviso makes it abundantly 
clear that regulations under clauses (a) 
and (d) only would ke made with the pre- 
vious approval of the State Government. 
In the instant case, the resolutions con- 
tained under Annexures 1 and 2 have 
been passed by respondent No. 3 obvious- 
ly under clause (c) of Section 79 of the 
Act. Therefore even on that score the 
resolutions contained under Annexures 1 
and 2 of the petition cannot be challenged. 


16. The learned Government Ad- 
vocate also contended that respondents 1 
and 2 are not liable for paying the peti- 
tioners at the enhanced scale, If such a 
payment is ordered to be made by this 
Court, respondents Nos. 3 and 4 should be 
directed to pay at higher scale. On the 
other hand, Mr. Sinha appearing on be- 
half of respondents Nos, 3 and 4 contend- 
ed that the enhanced rate has to be paid, 
if at all, by respondents Nos. 1 and 2, In 
our opinion also, the enhanced scale of 
salary to all the petitioners has to be paid 
by respondents Nos. 1 and 2 in view of 
the provisions contained under Rule 282 
read with Rule 284 of the Code. First of 
all, we shall refer to Rule 282 of the Code 
which reads as: 

999 A Government servant transfer- 
red to foreign service shall draw pay from 


Ram Nagina Singh v, S. V, Sohni 


A.L R. 


the foreign employer from the date on 
which he relinquishes charge of his post 
in Government service. Subject to the 
provisions of Rule 283 and to any restric- 
tions which the State Government may 
by general order impose the amount of his 
pay, the amount of joining time admissible 
to him, and his pay during such joining 
time shall tbe fixed by the authority sanc- 
tioning the transfer in consultation with 
the foreign employer,” 
Whereas Rule 284 of the Code provides: 

"284. When a Government servant 
reverts from foreign service to Govern- 
ment service his pay shall ceasé to be 
paid by the foreign employer and his con- 
tribution shall be discontinued, with 
effect from the date of reversion as deter- 
mined by Rule 275.” 


Keeping in mind the above two rules, it 
is clear that so long as the petitioners are 
in the service of respondents Nos. 1 and 
2, the petitioners are entitled to get their 
pay at the higher scale as fixed under 
Annexure 2 from ist January, 1971 from 
respondents Nos, 1 and 2 till they are re- 
verted to the department of respondent 
No. 3 as contemplated under Rule 284 of 
the Code. 

17. In the result, therefore, after 
full deliberation and consideration, we 
allow the application of the petitioners 
and direct respondents Nos, 1 and 2 to 
pay salary to the petitioners at the en- 
hanced scale as shown in the resolution 
contained under Annexure 2 to the peti- 
tion as we have already held that the 
petitioners have acquired right to receive 
their salary at the enhanced rate. In the 
circumstance, however, there will be no 
order as to costs. i 

Application allowed, 


AIR 1976 PATNA 36 
S. SARWAR ALI AND NAGENDRA 
PRASAD SINGH, JJ. 


; Ram Nagina Singh and others, Peti~ 
tioners v. S. V. Sohni and others, Respon- 
dents. 

Civil Writ Jur. Cases Nos. 1317, 1366 
and 1390 of 1974, D/- 28-11-1974. . 


(A) Bihar Lokayukta Act (6 of 1974), 
S. 3 — Power of Governor to appoint 
Lokayukta — Aid and advice of the Coun- 


-til of Ministers is a necessary pre-requi- 


site — (Constitution of India, Art. 163). 
The appointment of Lokayukta, as en- 
visaged in Section 3, has to be made by 
the Governor with the aid and advice of 
the Council of Ministers, (Para 20} 
Ordinarily when a power is vested, 
even by a Statute, in the Governor, he is 
to act on the aid and advice of the Coun- 
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cil of Ministers. I+ does not cease to be an 
executive power merely because it is cen- 
ferred by a Statute. It would be defeatmg 
the constitutional scheme if it was to be 
held that the mere use of the word: “Gev- 
ernor” in any statite would be imputmng 
an intention to the legislature of confr- 
ring a power ‘eo nomine’, (Para 20) 

Even if it be possible for the legida- 
ture to invest the Governor with pow=2rs 
€o nomine, in order to come to conclus:on 
that the Governor das been invested with 
powers by the legislature €o nomine very 
strong indications will have to be there in 
the relevant Statut2; since in one semse 
it goes against the concept of parliamen- 
tary form of Government, which is one 
of the basic postu_azes of the Constitution. 
In the present Statute there is no such -n- 
dication. On the staer hand, indicaticns 
are to the contrary. Section 3 of the Ordi~ 
nance states that the Governor shall by a 
warrant under his hand and seal appo_nt 
the Lokayukta in consultation with “he 
Chief Justice of the High Court end 
the leader of Opposition. If Governor 1s 
to act eo nomine it would mean that al- 
though leader of opposition will have an 
effect've role to pley, the State Govem- 
ment would have n> hand in the appoint- 
ment, This appears to be inconceivatcle, 
unless there was something in the Statute 
which could irresistibly lead to the ccn- 
clusion that the legislature had not cu- 
templated aid and advice of Council of 
Ministers in the making of the appoint- 
ment. (Para 30) 

(B) Bihar Lokeyukta Act (6 of 19%4), 
S. 3 (1) Proviso — Appointment of LoEa-~ 
yukta — Whether sny advice was tender- 
ed by the Ministers to the Governor — 
Court’s power to erquire into — (Consti- 
tution of India, Art. 163 (3)). 

Article 163 (3) of the Constitution 
prevents the Court from enquiry whetker 
any advice was giv2n by the Council of 
Ministers to the Governor in the exercsé 
of his functions, (Para 23) 

Clause (8) of Article 163 prohibits n- 
quiry in respect of -wo matters. They ace, 
(2) Whether any acvice was given to the 
Governor ‘by the Ccuncil.of Ministers and 
(b) If an advice was given what was that 
advice. It cannot be said that it is only 
when an advice has been given that tus 
clause applies and that it does not apply 
to a situation wher= no advice has been 
piven. There is ro reasonable basis Żor 
making the differentiation in the two 
situations. (Para 23) 


Further, Article 163 (3) must be ccn- 
fined to the cases cf actual advice. It has 
no application to a “deemed advic2”. 
Clause (3) of Article 163 postulates these 
class of cases whare the Governor is to 
make an order as distinct from those class 
of cases where orcers have been passed 
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by a Minister or Council of Ministers in 
accordance with the Rules of Executive 
Business without any actual reference to 
the Governor. Ir. the appointment of Lok~ 
ayukta the Governor has to factually re- 
ceive the advice, It is not one of those 
cases where an appointment could be 
made ‘by issue of notification from the 
Secretariat in the name of Governor with- 
Out the actual knowledge of the Governor. 
As thas ‘been seen in Section 3 of the Act, 
the warrant of appointment has to be 
under the signature of the Governor him- 
self. (Para 24) 


(C) Constitution of India, Art. 163 (3) 
— Expression “inquiry” —— Meaning of. 
o E is incorrect to say that if a fact in 
issue is admitted the Court has not to in- 
quire into it. Even where facts are ad- 
mitted, no conclusion is possible without 
inquiring into a matter or issue which ig 
pre-requisite to the exercise of the juris- 
diction or power of the Court in the mat~ 
ter of giving relief to a party in a judicial 
proceeding, (Para: 26) 


(D) Constitution of India, Art. 163 (3) 
— Clause (3) does not create aniy privilege 
in favour of the State. 


The Article does not create any pri« 
vilege but contemplates that certain mat~ 
ters shall not be inquired into by Courts. 

(Para 27) 


(E) Bihar Lokayukta Act (6 of 1974), 
S. 3 (1) Proviso —- Appointment of Lok- 
ayukta after consultation with the Chief 
Justice and the leader of Opposition — 
Consultation need not be by the Council 
of Ministers itself, 


The contention that unless the Coun- 
cil of Ministers itself holds consultation 
with the Chief Justice and the Leader of 
Opposition it would not be a consultation 
as envisaged in Section 3 does not appear 
to be correct. What is required is consul- 
tation. It is not important as to what was 
the agency through whom the consulta- 
tion has taken place. It is difficult to con~ 
ceive that in actual practice there would 
be a consultation between a body of men 
like the Council of Ministers, and the 
Chief Justice and the Leader of Onposi« 
tion. It had to be done through some 
agency. As long as the views of these two 
dignitaries have been ascertained it would 
be substantial and sufficient compliance 
with the requirement of law. Tt is to be 
noticed in this connection that consulta- 
tion does not mean concurrence. AIR 
1970 SC 370, Followed. (Para. 30) 


Held, that there was sufficient com- 
pliance with the requirements of Proviso 
to S. 3 where the views of the Chief Jus- 
tice and the leader of the Opposition weré 
ascertained after consultation by the Gov« 
ernor before appointing the Lokayukta. 

(Para 30) 


~ 
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(Œ) Bibar Lokayukia Act (6 of Da 
S. 23 — Appoirhment of Lokayukta made 
under the Bibar Lokayukta (Second) Or- 
dinance (54 of 1973) does not lapse with 
the expiry of that Ordinance. 


There is contrary intention in the 
Ordinance itself, Section 5 of the Ordi- 
nance contemplates appointment for five 
years, enduring even after the expiry of 
the Ordinance, The right so created can- 
not be taken away because the law which 
created it has expired. Moreover, this as- 
pect is not of much importance in view of 
Section 23 of the Third Ordinance and the 
Act. No infirmity im the appointment of 
the Lokayukta having ‘been established, 
it is clear that the effect of Section 23 is 
to antedate the Third Ordinance to the 
date of appointment. It has also the effect 
of converting appointment made: under 
the Second Ordinenee to an appointment 
under the Third Ordinance. Consequently, 
when the Act carne into force the appoint- 
ment of the Lokayukta would be an ap- 
pointment under the Act, by virtue of the 
deeming provision in Section 23 of the 
Act. The Act would also be deemed to be 
in force on the date of the said appoint- 
ment. Such is the effect of the deeming 
provision, which must be given its 
effect, Case law referred, (Para 32) 


(G) Constitution of India, Art, 226 — 
Writ of quo warranto — Principles re- 
garding issue of stated, 


Before a citizen can claim a Writ of 
quo warranto, he must satisfy the court, 
inter alia, that the office in question is a 
public office and is held by usurper with- 
out legal authority, and that necessarily 
leads to the enquiry as to whether the 
appointment of the said alleged usurper 
has been made in accordance with law or 
not.” AIR 1965 SC 491. (Para 34) 


Held that in view of the notifications 
and the warrant of appointment, and in 
the absence of any infirmity having been 
shown in the appointment the respondent 
was validly claiming to have been ap- 
pointed Lokayukta in exercise of powers 
under S. 3 of the Ordinance 54 of 1973. 
His continuance in office was not illegal 
The writ of quo warranto in the circum- 
stances could not issue, (Para 34) 


(H) Interpretation of Statutes — Arti- 
cles of the Constitution — Interpretation. 

In construing the various articles of 
the Constitution it would not be a correct 
approach to construe them in isolatiom 
All relevant provisions of the Constitu- 
tion, in the context of the question under 
consideration, have also to be considered. 
Tt is in the light of the constitutional 
scheme that the various articles of the 
Constitution have to be interpreted, This 
alone will lead to harmonious construc- 
ition, (Para 15) 
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AIR 1970 SC 1102 = (1970) 3 SCR 505 24 
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AIR 1967 SC 1145 = (1967) 2 SCR 406 24. 
AIR 1965 SC 491 = (1964) 4 SCR 576 34 
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AIR 1953 SC 244 = 1953 SCR 773 32 
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Jagdish Swaroop, Kailash Roy, Braje- 
shwar Mallik, Lalan Kumar Verma and 
Chandeshwar Jha (In C.W.J.C. No. 1317/ 
74): Jagdish Swaroop, Chandeswar Jha, 
Kameshwar Narain Singh, Fanish Singh, 
Sardanand Jha, Man Mohan and Lalan 
Kumar Verma dn C.W.J.C. No. 1366/74) 
and B., Das, Jagdish Swaroop, Brajeshwar 
Mallik, Awadh Kumar Lal and B. Mandal 
(In C.W.J.C. No. 1390/74), for Petitioners: 
F., A. Nariman, Addi, Solicitor General, 
Radha Mohan Pd, (for Respondent No, 1 
in CWJI.C. No. 1317/74); Narain Sinha, 
Solicitor General, K. P. Verma (G. P., 
Ganesh Pd, J aiswal and Lakshman Saran 
Sinha (in C.W.J.C. Nos. 1317, 1366 and 
1390 of 1974) and Basudeva På., or. Advo- 
cate, Radha Mohan and Mrs. Renuka 
Sharma (for Respondent No, 1 in C.W.J.C. 
Nos. 1366 and 1390/74), for Respondents. 


SARWAR ALT, J. :— These three writ 
applications have been heard together and 
will be governed by a common judgment. 
In these writ applications prayers have 
been made for issue of a writ in the na- 
ture of quo warranto as also prohibition. 
During the course of argument, however, 
it was rightly conceded that the writ of 
prohibition will not be attracted. That is 
so because no judicial or quasi-judicial 
order or proceeding is challenged in thesa 


writ applications. The substantial prayer, 


therefore, is with respect to issue of a 
writ in the nature of quo warranto as 
against respondent No. 1. Substantially 
therefore, the appointment of respondent 
No. 1 as Lokayukta is under challenge, 


2. The law making provision for 
the appointment, and laying down func- 
tion, of the Lokayukta was for the first 
time made by promulgation of Bihar Lok- 
ayukta Ordinance, 1973 being Ordinance 
No. 3 of 1973. The Ordinance was signed 
on 12-1-1973 by the then Governor and 
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published in the Bihar Gazette on 18-_~ 
1973. No action was taken in pursuance sZ 
the Ordinance, On 14-3-1973 a bill @ 
terms of Ordinance was introduced: in tke 
Bihar Legislative Council, On 8-4-1973 
the first Ordinance lapsed. Hence neces- 
sity of the Second Ordinance being Bihar 
Lokayukta (Second) Ordinance, 1973 (tks 
‘Second Ordinance’), The Governor signed 
this Ordinance on 6-5-1973 and the sams 
was published in the Bihar Gazette cn 
11-5-1973. Section 3 of the Ordinance 
relates to the appointment of Lokayukta. 
In the exercise of purported power und=> 
the provisions of this Ordinance respom~< 
dent No. I was appointed as the Lok 
ayukta, The aforesaid appointment is 
under challenge for various reasons whi 
shall be indicated hereinafter, The Orci- 
mance envisages the appointment by a 
warrant under the hand and seal of tLe 
Governor. During the course of argumeéea: 
the warrant was produced, which is dated 
26-5-1973. 

3. The Second Ordinance lapsed 
on the mid-night of 26th August, 1973. 
The lapse was followed by promulgatic: 
of a Third Ordinance, called Bihar Lot- 
ayukta (Third) Ordinance (the "Third Or- 
dinance’). The Ordinance was signed a 
the Governor on 5-10-1973 and publishec 
in the Bihar Gazette on 8-10-1973. This 
was followed by the Bihar Lokayuk:a 
Act, 1973, Bihar Act 6 of 1974 (the ‘Act’} 

4. In order to appreciate the cor- 
tentions raised it would be necessary ™@ 
refer to some of the provisions of tha 
Ordinances and the Act. It may be stated 
at the outset that the parties to these waz 
applications accepted that there is 29 


substantial differences between the vari-~’ 


ous Ordinances and the Act except = 
relation to section 1 (sic) of the Third 
Ordinance and Section 23, which was ns 
in the First and Second Ordinances, bas 
was incorporated in the Third Ordinance 
This section (Section 23), in the same lam- 
guage, finds place as Section 23 in the Ax 
(except that in the Act there is referenré 
to the third Ordinance), 

5, Lokayukta as defined in Clause 
(2) (e) of the Ordinance means a pérscn 
appointed as the Lokayukta of Biher 
under Section 3. Section 3, which has = 
important bearing on the case may bse 
quoted in extenso : 


“Appointment of Lokayukta— A 
For the purpose of conducting investiga- 
tions in accordance with the provisions 3f 
this Ordinance the Governor shall lk 
warrant under his hand and seal appa 
a person to be known as the Lokayuk-a 
of Bihar: 

Provided that the Lokayukta shall be 
appointed after consultation with te 
Chief Justice of the Patna High Court ard 
the leader of the Opposition in the Stas 
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Legislative Assembly or if there be no 
such leader a person elected in this be- 
half by the Members of the Opposition. in 
the State Legislative Assembly im such 
manner as the Speaker may direct. 

(2} The person appointed as the Lok- 

ayukta shall, before entering upon his 
office, make and subscribe, before the 
Governor, or some person , appointed in 
that behalf by the Goverror, an oath or 
affirmation in the form set out for the 
purpose in the First Schedule.” 
Section £ states that the Lokayukta is not 
to hold any other office. Section 5 deals 
with the term of office and other condi- 
tions of service of Lokayukta. This too 
is an important section which will come 
up for consideration, Sub-sections (1) and 
(2) may ‘be quoted: = 

“(1) A person appointed as the Lok- 
ayukta shall hold office for a term of five 
years from the date on which he enters 
upon ihis office: 

Provided that— 

(a} the Lokayukta may by writing 
under his hand addressed to the Governor 
resign his office; 

(b} the Lokayukta may be removed 
from office in the manner specified in See- 
tion 6. 

(2) On ceasing to hold office, the Lok- 
ayukta shall be ineligible for further em- 
ployment (whether as the Lokayukia or 
in any other capacity) under the State 
Government, or for any employment 
under or in, any such ləceal authority, 
Corporation, Government Company or So- 
ciety as is referred to in sub-clause (iii) 
of clause (j) of Section 2.” . 
Section 6 deals with removal of Lok- 
ayukta, This too may also be reproduced. 

“Removal of Lokayukfa.— (I) Sub- 
ject to the provision of Article 311 of the 
Constitution, the Lokayukta may be re- 
moved from his office by the Governor 
on the ground of misbehaviour or incapa- ` 
city and on no other ground: provided 
that inquiry required to be held under 
clause (2) of the said Article before such 
reinoval shall be held by a person ap- 
pointed by the Governor, being a person 
who is or has been the Chief Justice of a 
High Court or a Judge of the Supreme 
Court of India.. 


(2) A person appointed under the pro- 
viso to sub-section (1). shall submif the 
report of his inquiry to the Governor who 
shall, as soon as may be, cause it fo be 
laid before each House of the State Legis- 
lature, 

(3} Notwithstanding anything con- 
tained in sub-section (1) the Governor 
shall not remove the Lokayukta unless: an 
address by each House of the State Legis~ 
lature supported by a majority of the 
total membership of that House and majo- 
rity of not less than two-thirds of the 
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members of that House present and vot- 
ing has been presented te the Governor in 
the same session for such removal.” 

The other provisions which relate to the 
powers, jurisdiction, and the manner iD 
which the Lokayukta has to exercise his 
jurisdiction and other incidental matters, 
need not be quoted here. But it would be 
necessary to reproduce Section 23. This is 
as follows:— 

“93 Repeal and saving: (1) The Bihar 
Lokayukta (Second) Ordinance, 1973 
(Bihar Ordinance No, 54 of 1973) is here- 
by repealed. 

(2) Notwithstanding such repeal any- 
thing done or any action taken in exercise 
of the powers conferred by or under the 
said Ordinance, shall be deemed to have 
been done or taken in the exercise o- 
powers conferred by or under this Act as 
if this Act were in force on the day on 
which such action was done or taken. 


(Extracted from the Third Ordinance), 


6. The main ground of challenge. 
as will be later clarified and fully enun- 
ciated, is that the Lokayukta has been ap- 
pointed by the Governor without the ajd 
‘and advice of the Council of Ministers, 
which is not legally and constitutionally 
permissible, The learned counsel for the 
petitioners during the course of argument 
made it clear that they relied on the state- 
ments made in the affidavit of the. State 
for the purpose of showing that their cor- 
tention that the Governor had not taken 
the aid and advice of the Council of Min- 
isters has ‘been substantiated. It may be 
stated at this stage that a show cause and 
an affidavit was filed on behalf of the 
State on 24-9-1974. Both were sworn by 
the Under-Secretary to the Government 
of Bihar in the Cabinet Secretariat anc. 
Co-ordination Department, Sri P. P. Sen. 
The show cause states that facts as dis- 
closed from the available records were 
being laid bare, leaving it to the counse- 
appearing for the State to render such 
assistance as was required in the light ot 
submissions made on bekalf of the peti- 
toners and respondent No. 1. The State 
also did not claim any privilege, This was 
a reasonable attitude to take. On 7-11- 
1974 an application was filed on behalf oŽ 
the State of Bihar stating that since after 
the filing of the aforesaid show cause, on 
fuller consideration of all aspects of ‘the 
matters, the State of Bihar had ‘been ad- 
vised as mentioned in paragraph 4 of this 
application. A prayer was made in this 
application that submissions made in sub- 
paragraphs 1 and 2 of paragraph No. 4 o: 
the petition which relate to the maintain- 
ability of the writ petitions should be dis- 
posed of as préliminary issue. When the 
case was taken up for hearing., the coun- 
sel for the parties agreed that instead o0- 
the point raised being decided as prelimi- 
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nary issue, the whole case may be heard 
and the various objections that wers 
sought to be raised may not be heard as 
preliminary issue, This is the course that 
we have adopted in this case. 


7. It may further ‘be stated at this 
stage that so tar as respondent No. 1 is 
concerned, he filed a separate show cause. 
In that show cause various legal contens 
tions have ‘been naised and it has ‘been 
averred that, in fact, and in law the ap- 
pointment of respondent No, 1 as Lok- 
ayukta of Bihar by the Governor of Bihaz 
was on the advice of Council of Ministers. 
I am not mentioning here the detailed 
contentions which have been mentioned 
in the show cause itself in support of this 
stand and other alternative contentions. 


8. I have indicated that the peti- 
tioners rely mainly on what has been 
stated in the counter-affidavit filed on 
behalf of the State, in order to 
substantiate their contentions on the 
factual aspect of the case. H would, 
therefore, be pertinent to briefly 
indicate here as to what has been stated 
in the affidavit dated 24-9-1974 on 
behalf of respondent No. 5 (State of 
Bihar). In paragraph 1 of the counter-affi-~ 
Javit it has been stated that the deponent 
was deposing to the facts stated in ihe 
affidavit with reference to the records 
available in the Department of Personnel 
and Cabinet Secretariat and Co-ordination 
Department. In Paragraph 4, it is stated 
that afier the promulgation of the Third 
Ordinance there were three sittings of 
the Council of Ministers in the month of 
May, 1973. There is no record in the Gov- 
ernment Secretariat in the Department of 
Personnel or in the Cabinet or Co-ordina~ 
tion Department of any proceeding of any 
proposal for the appointment of Lok- 
ayukta or for selection of any person to be 
appointed to the office or of any approval 
of the Council of Ministers for creation to 
the post of Lokayukta. From the noting 
in the file in the Department of Person- 
nel on 7-8-1978, it appears that Sri J. Pra- 
manik, Under-Secretary of the Depart~ 
ment of Personne! wrote: 


“A question has been raised as to 
whether in view of such (Section 3 of the 
bill) a provison, Governor may act on his 
own in fixing his choice on a person after 
consultation with the prescribed autho- 
rities or he should act in this matter on 
the advice of Chief Minister and Council 
of Ministers.” 


It was suggested that the advice of the 
Advocate General may be obtained. It 
appears from the same file that on 13-8- 
1973 during the course of discussion-it was 
observed (it is not clear who made the 
observation) that the appointment of S. V. 
Sohoni (respondent No. 1) against the 
office of Lokayukta had not been made 
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with the approval of the Council of: Min- 
isters. A memorandum containing the 
proposal regarding the repromulgation of 
the Ordinance and formal approval «f the 
appointment of respondent No. 1 was plac- 
ed before the Council of Ministers. The 
Council of Ministers, however, adjourned 
the relevant item in the agenda of that 
meeting after some consideration. On. 20-3- 
1974 a supplementary memorandum was 
prepared for consideration of the Cabinet 
meeting to be held on 23-8-1974. The 
memorandum was accompanied by the 
opinion of the legal advisors, namely, the 
Advocate General and the Law Depart- 
ment. The advice of the Law Depar-ment 
was that the post of Lokayukta wita all 
its functions and power will cease ~o be 
operative after the Ordinance expired. On 
23-8-1973 after some consideratioz. the 
Council of Ministers again postooned 
their decision in respect of the aforesaid 
item in the agenda, On 30-8-197E the 
Chief Secretary submitted a note mention- 
ing that the Chief Minister had rec uired 
him to send certain papers which. the 
Chief Minister may require for his dis- 
cussion with the Prime Minister o: the 
President. This note is Annexure C to the 
Stote affidavit. Before sending the rote of 
the Chief Secretary to the Chief Minister, 
who was in Delhi at that time, Sri B. K, 
Dubey, Secretary to the Chief Minister, 
sent his note dated 30-8-1973 to the Chief 
Secretary pointing out tc him the notes 
under submission to the Chief M-nister 
required modification. A copy of the note 
of Sri B. K. Dubey is Annexure D, to the 
affidavit. Neither the note of the Chief 
Secretary nor the note of Sri Dubey ap- 
pear to have been sent to the Chief linis- 
ter at Delhi. On 4-9-1973 the Counsil of 
Ministers decided that the memorandum 
regarding repromulgation of the Ordi- 
nance and the appointment of the Lok- 
ayukta may be withdrawn and in effect 
the Ordinance was allowed to lapse. On 
11-9-1973 the Council of Ministers avprov- 
ed the proposals for repromulgation of the 
Ordinance and approved the conter.ts of 
the draft Ordinance. The Third Ord-nance 
was accordingly promulgated in acord- 
ance with the decision of the Council _of 
Ministers. In paragraph No, 7 it has been 
stated as follows: 

“That there is no record on tre files 
of the Department of Personnel or of the 
Cabinet Secretariat and Co-ordination De- 
partment indicating that at any tirne any 
proposal for the appointment of amy per- 
son as Lokayukta was at all made >r any 
decision taken in accordance with “he re- 
quirement of Rule 27 (b) of the Third 
Schedule of the Rules of Executive Busi- 
ness.” ; 

9, It may be stated here that An- 
nexure 1 to the petition filed by th- State 
dated: 7-11-1974 is a note dated 21-5-1973. 
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This incorporates the note of the Chief 
Secretary and the note of the then Chief 
Minister, Sri Kedar Pandey. In: this note 
the Chief Secretary stated that <he proce- 
dure for the appointment of Lokayukta is 
mentioned in Section 3 of the Lokayukta 
Ordinance. The Governor has to ` consult 
the Chief Justice and the leader of the 
opposition and thereafter the Governor 
has to appoint the Lokayukta. But the 
Governor, it was pointed out, could do so 
only after obtaining the opinion of the 
State Government. The note of the 
then Chief Minister to the Governor when 
translated is as follows:—~ ` l 

“In this connection I ‘have already 
deliberated with you, In my opinion, it is 
not necessary to obtain the opinion of the 
Council of Ministers in this connection.” 
10. On the ‘basis of these materials 
it was contended on behalf of the peti- 
tioners that the appointment of respon- 
dent No. 1 has been made without taking 
the aid and advice of the Council of Min- 
isters and that the documents on the re- 
cord lead to an irresistible conclusion that 
the necessity of taking the aid and advice 
of Council of Ministers was not thought 
to be a necessary requirement on the in- 
terpretation put by the Chief Minister. 
Learned counsel appearing on behalf of 
the State pointed out that it would not be 
necessary to deal with the factual aspect 
of the matter as according to kis conten- 
tion the jurisdiction of the Court was bar- 
red, so far as consideration of the factual 
aspect, whether or not any advice was 
given by the Council of Ministers, was 
concerned, Learned counsel for respon- 
dent No. 1, the learned Additional Solici- 
tor General, who was appearing in one 
writ application, and Sri Basuceba Pra- 
sad, who was appearing in two of the writ 
applications, contended that the materials 
on the record do not lead to the conclu- . 
Sion suggested on behalf of the petition- 
ers, According to the learned Additional 
Solicitor General it was at best a case 
where no firn conclusion could be arriv- 
ed at on the materials on the record. Both 
of them, however, tried to interpret the 
various notes, other materials on the re- 
cord, and the relevant circumstances and 
contended that either the Governor would 
be deemed in law to have acted on the 
aid and advice of the Council of Minis- 
ters, or that he, in his discretion, exer- 


.cisable by virtue of provisions of Article 


163 (2) of the Constitution, did not think 
that it was a matter where aid and advice 
was required as contemplated under Arti- 
cle 163 (1) cf the Constitution. 


ll. Let me at this stage indicate the 
various points, briefly, which nave been 
urged on behalf of petitioners in support 
of their con-ention that they ere entitled 
to the writ es prayed for. The contentions 
raised are as follows: 
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(1) That, in fact, no aid: and advice was 
octained from the council of ministers 
by the Governor in making appointment 
of respondent No. 1. The aid and advice 
of the Council of Ministers was a neces- 
saty pre-requisite, The said aid and ad- 
Vice-not having been obtained, the ap- 
paintment of respondent No. 1, made on 
26-5-1973, was not valid in law. 


(2) That proviso to Section 3 (1) of 
the Second Ordinance requires that the 
Lckayukta should be appointed after con- 
‘su‘tation with the Chief Justice of the 
Petna High Court and the leader of Oppo- 
sition in the State Legislative Assembly. 


THs requirement was not fulfilled before . 


making the appointment. 


(3) The rules of Executive Business 
have not been followed in this case. The 
viclation of the aforesaid rules makes the 
apoointment of respondent No, 1 illegal 
wana of no effect in law. 

(4) That the appointment of respon- 
dent No. 1 was a temporary appointment 
ani it lapsed with the expiry of the Se- 
cond Ordinance, 


(5) The appointment of respondent 
Na. 1 being illegal, neither Clause 23 (2) 
of the Third Ordinance nor Section 23 (2) 
of the Act could give life to an invalid 
apzointment. The result was that respon- 
dent No. 1 could not be said to be validly 
ho-ding the office of Lokayukta on the 
date the writ applications were filed. 

12. The main contentions: of the 
learned Solicitor General, who appeared 
on behalf of the State of Bihar, may also 
be summarised. They are: 

(1) The challenge to the validity of 
the appointment of respondent No. 1 is 
on the ground that the Governor acted on 
his own without obtaining aid and advice 
of the Council of Ministers. Article 163 (3) 
of the Constitution prevents the Court 
from enquiring whether any advice was 
terdered by the Ministers or not, In this 
sitwation, the very basis or foundation of 
the case of the petitioners disappears. 


(2) Alternatively, the question whe- 
ther a matter falls to be decided by the 
Governor in his discretion, as envisaged 
in Article 163 of the Constitution, is 2 
matter which has to be decided: by the 
Gcvernor himself. His decision in the 
matter is final. The velidity of the deci- 
sion of the Governor cannot be challeng~ 
ed on the ground that he ought not to 
have acted in his discretion. If in the in- 
stant case the Governor did decide that in 
making appointment of Lokayukta he 
could and should act in his discretion, the 
macter was not justiciable. 

(3) Section 23 of the Third Ordinance 
anc: Section 23 of the Act were validating 
previsions. The effect of these provisions 
was that irrespective of any infirmity or 
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doubt in the appointment of respondent 
No. 1 as Lokayukta made on 26-5-1973, 
the action taken was validated as a result 
of the aforesaid section and respondent 
No. 1 would be deemed to haye been 
validly appointed as from 26-5-1973. 

(4) The expiry of Ordinance 54 of 
1973 did not bring the appointment of res- 
rondent No. 1 which was for a period of. 
five years, to an end. Moreover, the vali- 
dity of the appointment has to be examin- 
ed with reference to the provision ef the 
Third Ordinance and Act § of 1974. 


(5) That the power to issue a writ of 
quo warranfo is a discretionary power. 
The petitioners have moved this Court 
after a delay of about sixteen months. 
Respondent No. 1 does not suffer from any 
disqualification which would make his re- 


' appointment impossible. Since respondent 


No. 1 could be re-appointed, as a matter 
of law the discretion of the Court should 
not be exercised to set at nought the ap- 
ointment cf a person who could be re- 
appointed. In any event taking the tota- 
lity of the circumstances into considera- 
tion, it is not fit in which a writ of quo 
warranto should issue. 

Learned Additional Solicitor 
General, apart from substantially sup- 
porting the approach of the learned Soli~ 
citor Genéral in a helpful argument, rais- 
ed various alternative contentions. If ne- 
eessary they would be dealt with sepa- 
rately and later. 

14. Mr, Basudeva Pd. also raised 
various alternative contentions. In one 
respect, however, his approach was dif- 
ferent from that of the learned: Solicitor 
General. His contention was that when 
the Governor is to exercise powers under 
a statute he is not exercising executive 
powers as envisaged under the Constitu- 
tion, He is, therefore, not required in 
those circumstances, to act on the aid and 
advice of the Council of Ministers. 


15. Before dealing with the main 
erguments in the case, it may be pointed 
cut that in construing the various articles 
of the Constitution it would not be a 
ecrrect approach to construe them in iso- 
lation. All relevant provisions of the Con- 
stitution, in the context of the question 
under consideration, have also to be con- 
sidered, In my view, it is in the light of 
the constitutional scheme that the various 
erticles of the Constitution have to be in- 
terpreted, This alone will lead to harmo- 
nious construction. 

16. Article 154 of the Constitution 
states that the executive power of the 
State, shall be vested in the Governor. 
The expression executive power has been 
construed in several decisions of the Sup- 
reme Court. It was pointed out in Rai 
Sahib Ramiaway Kapur v. The State of 
Panjab, ATR 1955 SC 549 at p. 555: 
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“It may not be possible to frare an 
exhaustive definition of what exerutive 
function means and implies. Ordinarily 
the executive power connotes the residue 
of governmental functions that remain 
after legislative and judicial functiozs are 
taken away.” l 
The same matter has been explainei in 
the case of Samsher Singh v. Staze of 
Punjab (Civil Appeal No. 2289 of 1970) 
decided by the Supreme Court on 23-8- 
1974 (reported in AIR 1974 SC 2192), 
where the learned Chief Justice has ob- 
served as follows:— 

“The executive power is genSrally 
described as the residue which doe: not 
fall within the legislative or judicial 
power. But executive power may also 
partake of legislative or judicial acfions.” 
Tt has also been explained by the Sup- 
reme Court that it includes all acts eces- 
sary for carrying on supervision o: the 
general administration of the State in- 
cluding both a decision as to action and 
carrying out of the decision, [See Ram 
Jaway Kapur’s case (AIR 1955 SC 549) 
and State of Bihar v. Srimati Somabati 
(ATR 1961 SC 221 at p. 230)]. Article 162 
of the Constitution states that subject to 
fhe provisions of the Constitutior the 
executive power of the State shall extend 
to matters with respect to whicr the 
legislature of the State has power to make 
laws. This is subject to the provizo as 
mentioned therein. Article 163 deale with 
the manner in which the executive power 
has to be exercised. It clearly says that 
there will be a Council of Ministere with 
. the Chief Minister at the head to atl and 
advice the Governor in the exercise of 
his functions, except in respect of dafined 
area where the mor is to act mn his 
discretion, Sub-clause (3) of this Article 
which will be crucial in this case = as 
follows:— 

“The question whether any, and if 
so what, advice was tendered by Minis- 
ters to the Governor shall not be ir-quir~ 
ed into in any Court.” 


Article 166 deals with the condurt of 
Government business. It states thac all 
executive actions of the Governmert of 
State shall be expressed to be taken in 
the name of the Governor. Clauss (2) 
bars judicial inquiry, in specified circum- 
stances, in respect to the question 
whether an order was made or executed 
by the Governor. Sub-clause (3) states 
that for the more convenient transection 
of the business of the Government there 
may be allocation among the Ministers of 
the said business. Jt is to be noticec that 
Article 166 (3) may dispense with th ne- 
rcessity of tendering a formal advice to 
the Governor. Jf the rules do envisage 
such a situation, the decision of the Coun- 
«il of Ministers or a Minister has fimality 
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about it. Fulfilment of the Rules of Exe- 
cutive Business, in such a situation, would 
be a deemed advice to the Governor in 
the eye of law. This position has been ex- 
plained by the learned Chief Justice in 
Samsher Singh’s case- (supra) in these 
words: 

“The decision of Minister or Officer 

under the rules of executive business is 
the decision of the Governor.” 
It may, however, be clarified that so far 
as third persons are concerned, the deci- 
sion has to be communicated before it can 
be said to be a decision in the eye of law, 
(See Bacchittar Singh v. State of Punjab, 
AIR 1963 SC 395), 

17. Heving briefly dealt with the 
relevant provisions of the Constitution, it 
may now be emphasised that our Consti- 
tution envisages a parliamentary or cabi- 
net form of Government. This matter has 
been fully set at rest by various decisions 
of the Supreme Court including the re- 
cent decision in Samsher Singh’s case. It 
may here suffice to quote some passages 
from the decision in Samsher Singh’s 
ease, (AIR 1974 SC 2192), The learned 
Chief Justice while dealing with this as- 
pect of the case observed as follows: 

gran we hold that the President or 
the Governor acts on the aid and advice 
ot the Council of Ministers with the 
Prime Minister at the head in the case of: 
the Union and.the Chief Minis-er at the 
head in the case of State in all matters 
which vests in the executive whether 
those functions are executive or legisla- 
tive in character. Neither the President 
nor the Governor is to exercise the exe- 
cutive functions personally............ Ap- 
pointment or dismissal or removal of per- 
sons belonging to the judicial service of 
the State is not a personal function but is 
an executive function of the Governor 
exercised in accordance with the rules in 
that behalf under the Constitution.” 


At page 45 of the judgment, the learned 
Chief Justice observed as follovs;— 
“Appointment and removals of per- 
sons are made by the President and the 
Governor as the constitutional head of the 
executive on the aid and advice of ‘tha 
Council of Ministers,” ; 
The learned Chief Justice emphasised (at 
p. 10) that our Constitution embodies 
generally the Parliamentary or Cabinet 
system of Government of the British 
model both fer the Union and the States. 
These quotations are from the leading 
judgment of the learned Chief Justice 
with whom four other Hon'ble Judges of 
the Supreme Court agreed, The same as- 
pect has been emphasised in the judg- 
ment of Krishna Iyer, J. with whom 
Bhagwati, J. was in agreement, I will ex- 
tract one or two quotations from the 
judgment of the Hon'ble Judges, Krishna 
Iyer, J. observed as follows:— 
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“Of course, there is some qualitative 
difference between the position of the 
Fresident and the Governor, The former, 
under Article 74 has no discretionary 
powers, the latter too has none, save in 
the tiny strips......... = 


It was further observed with reference to 
d.scretionary power of the Governor: 


“These discretionary powers exist 
only where expressly spelt out and even 
these are not left to the sweet will of the 
Governor but are remotely controlled by 
the Union Ministry which is answerable 
tc. Parliament for those actions.” 


Tr. relation to the form of Government 
envisaged in the Constitution, the learn- 
ed Judges observed: 

“As we have already indicated, the 
overwhelming catena of authorities of 
this Court have established over the de- 
cedes that the Cabinet form of Govern- 
ment and the parliamentary system have 
been adopted in India and the contrary 
ecncept must be rejected es incredibly 
allergic to our political genius, consti- 
tutional creed and culture.” 

It may also be pointed out that even in 
relation to the allocation of the business 
oi the Government, the decision of the 
Governor is to ‘be on the aid and advice 
oi the Council of Ministers, (per Hon’ble 
C J. in Samsher Singh’s case at page 25). 
It. is thus clear that the Parliamentary or 
Cabinet form of Government is envisaged 
ir the Constitution. The idea of Parlia- 
mentary or Cabinet form of Government 
is basic to our Constitution, I may, how- 
ever, hasten to add that I am not using 
tke expression ‘basic’ in the same sense 
in which it has been used in Kesvananda 
Bnarati Sripadagalvaru v. State of Kerala 
(AIR 1973 SC 1461). It may also be stated 
that the Supreme Court has clarified that 


tte view that was being taken in Sam- 


s-er Singh’h case was in conformity with 
tre earlier decisions ot the Supreme Court 
which have been at length discussed in 
the judgment aforesaid. 

18. Having briefly dealt with the 
relevant provisions of the Constitution, it 
would, at this stage, >e appropriate, first, 
tc consider the submission of Mr. Basu- 
deva Pd., who has contended that in the 
irstant case it was not necessary for the 
Governor to act on the aid and advice of 
tte council of ministers. The contention 
ot Mr. Prasad is that Article 162 of the 
Constitution states that subject to the pro- 
visions of the Constitution the executive 
power of the State shall extend to matters 
with respect to which the legislature of 
tre State has power to make law. It was 
ecntended, therefore, that, however wide 
executive powers may be they are sub- 
ject to the provisions of the Constitution. 

“icle 245 is one such provision. If, 
therefore, a law is made where the power 
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of appointment is given to the Governor, 
it will be different and distinguishable 
from the general executive powers which 
is exercisable by the Governor on aid and 
advice of the Council of Ministers iby 
virtue of the various provisions of the 
Constitution. 

19. The learned Solicitor General 
on the other hand contended that the 
Constitution does not contemplate the 
delegation of power eo nomine to the 
Governor, except in areas where he in 


_ his discretion may exercise power by vir 


tue of Article 163 (2) of the Constitution. 
Article 163 (1) is all embracing and 
whenever executive powers are to be ex- 
ercised by the Governor they have to be 
on the aid and advice of the Council of 
Ministers, It is not for the legislature 2% 
undo the constitutional scheme so far as 
the exercise of executive powers are con- 
cerned, In other words, the Governor cen 
either exercise executive powers on the 
aid and advice of the Council of Minis- 
ters, or the only circumstance where he 
need not take their aid and advice is 
where, by and under the Constitution, the 
Governor is required to exercise his func- 
tions in his discretion. It was further con- 
tended that the power of appointment of 
Lokayukta under Section 3 of the Ordi- 
nanze being an executive power, the same 
will have to be exercised with the aid 
and advice of the Council of Ministers. 
Without fully adopting the argument of 
she Solicitor General, the petitioners also 
take the stand that so far as the impugned 
appointment is concerned, the Governor 
had to act on the aid and advice of the 
Council of Ministers. 


20. Without deciding the extreme 
contention that has been put forth by the 
‘earned Solicitor General, it appears to 
me that ordinarily when a power is vest- 
ed, even by a Statute, in the Governor, 
he is to act on the aid and advice of the 
Council of Ministers, It does not cease to 
be an executive power merely because it 
is conferred by a Statute, It would he 
defeating the constitutional scheme if it 
was to be held that the mere use of the 
word “Governor” in any Statute would 
be imputing an intention to the legisla- 
ture of conferring a power ‘eo nomine’. 
Indeed the presumption should be other- 
wise. When the Governor is under the 
constitutional scheme to act on the aid 
and advice of the Council of Ministers, 
the use of expression Governor in any 
Statute would, in any event, and unless 
a strong contrary intention can be infer- 
red, mean Governor acting on the aid and 
advice of the Council -of Ministers. Any 
other interpretation would upset the con- 
stitutional scheme. Even if it be possible 
for the legislature’ to invest the Governor 
with powers eo nomine, in so far as the 
present Statute is concerned, this, in my 
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view, has not been done. In order to ecme 
to a conclusion that the Governor has 
been invested with powers by the lezis- 
lature eo nomine very strong indicat=ns 
will have to be there in the relevant Sta- 
tute; since, as already explained, in sne 
sense it goes against the concept of Ear- 
liamentary form of Government, which 
is one of the ‘basic postulates of the Con- 
stitution, In the present Statute I find no 


such indication, On the other hand, indi-- 


cations are to the contrary. Section 3 of 
the Ordinance states that the Governor 
shall by a warrant under his hand and 
seal appoint the Lokayukta in consu-ta- 
tion with the Chief Justice of the gh 
Court and the leader of Opposition If 
Governor is to act eo nomine it would 
mean that although leader of Opposition 
will have an effective role to play, the 
State Government would have no hanc in 
the appointment. This appears to be in- 
conceivable, unless there was something 
in the Statute which could irresistibly 
lead to the conclusion that the iegislature 
had not contemplated aid and advice of 
Council of Ministers in the making of the 
appointment. I am further of the opixcion 
that the use of the word Governor in Sec- 
tion 3 of the Ordinance was approprzate 
for the reason that the section contem- 
plates the issue of warrant under the 
hand and seal of the Governor. Taking 
all these into consideration, I am of the 
view that the appointment of Lokayusta, 
as envisaged in Section 3. has to be made 
by the Governor with the aid and adrice 
of the Council of Ministers, 

21. Learned counsel for reson- 
dent No, 1, Mr. Basudeva Pd. has placed 
reliance on two cases in support of his 
contention, They are: Om Prakash Mehta 
v. Emperor (AIR 1948 Nag 199) and In 
Re, Venkataraman (AIR 1949 Mad 578). 
He relied on the following observatior in 
Om Prakash’s case: 

“Section 59 (1) Constitution act, 
deals with the normal executive activicies 
of Government which are not covered by 
Statute, It does not purport to limit the 
scope and extent of any special enactrent 
passed by a competent Legislature and 
within its province.” 

Jt is necessary to examine in what ©n- 
text these observations were made, Sec- 
tion 59 (1) of the Government of Irdia 
Act requires that all orders of the Gov- 
ernment of the Provinces have to be 2x- 
pressed in the name of the Governor, In 
Om Prakash's case certain powers ~ad 
been conferred on the Pronvincial G5>v- 
ernment. In those circumstances, it was 
held that the impugned order not having 
been expressed in the name of the Gov- 
ernor did not bring infirmity in the order. 
These observations cannot be read to 
mean that if the expression Governor has 
been used in a Statute it means that the 
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expression is used ‘eo nomine’, In the 
case of In Re Venkataraman (AIR 1949 


Mad 578 at p. 579) the observations relied 
upon are as follows:— 


“Secondly Section 59 (1), Constitution 

Act deals with the normal executive acti- 
vities of Government which are not cover- 
ed ‘by Statute. It does not purport to 
limit the scope and extent of any special 
enactment passed by a competent legisla- 
ture and within its province.” 
Here also the question under considera- 
tion in the instant case was not being 
considered, These two cases are, there- 
fore, in my view, distinguishable. 


22 Having dealt with the conten- 
tion of Mr. Basudeva Pd. I must now deal 
with the main argument which has to be 
first considered in this case and that is 
whether Article 163 (3) is a bar to 
the consideration of the question whether 
any advice was given by the Council of 
Ministers to the Governor in the instant 
case, 


23. Reading Article 163 (3) in 
its full width, and giving full effect to the 
langauge used in the Article, ascribing to 
the words plain ordinary meaning accord- 
ing to the usage of English language, it 
would appear that it prohibits inquiry in 
respect of two matters. They are, (a) Whe- 
ther any advice was given to the Gover- 
nor by the Council of Ministers and (b) If 
an advice was given what was that ad- 
vice. It was suggested on behalf of the 
petitioners that it is only when an advice 
has been given that this clause applies. 
It does not apply to a situation where no 
advice has been given. I do not think it 
is possible to accept this contention. 
Clause (3) really combines two sentences 
into one. If the compound sentence could 
ibe broken up into two simple sentences 
they would read: (a) The question whe- 
ther any advice was tendered to the Gov- 
ernor by the Ministers shall not be in- 
quired into in any court, and (b) The 
question as to what advice was tendered 
by the Ministers to the Governor shall 
not be inquired into in any court. The two 
ideas as indicated above have been blend- 
ed together to form this clause. It would 
be pertinent here to inquire whether 
there could be any reasonable basis for 
the Constitution makers to differentiate 
between the two situations as mentioned 
above. It would mean that the Constitution 
makers thought that if an advice was 
given and ignored, it does not matter: 
hence no necessity of. any inquiry. But if 
no advice was given and action taken, it 
doces matter. The door of inquiry should 
not be shut. I can discern no reasonable 
basis for making the differentiation in the 
two situations. We should not impute to 
the constitutional makers an intention— 
contrary as it is to the language of the 


? 
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Article 163 (3)—which would result in 
unreasonable differentiation. 

24, It was contended on behalf of 
the petitioners -that the interpretation put 
on Clause (3) of Article 163 by the Soli- 
<itor Generali and Additional Solicitor 
General should not be accepted in view 
of certain decisions of the Supreme Court. 
They are: Bachhittar Singh v. State of 
Punjab (ATR 1963 SC 395); M/s. Bijoy 
Lakshmi Cotton Mills Ltd. v. State of 
West Bengal (AIR 1967 SC 1145); A San- 
jeevi Naidu v. State of Madras (AIR 1979 
SC 1102) and Haridwar Singh v. Begun 
Sumibrui (ATR 1972 SC 1242). It was 
pointed out that in those cases infraction 
of rules of executive business has been 
looked into. Learned counsel suggested 
that the effect of these decisions is that 
there would be no bar to the considera- 
tion of the question whether cr not any 
advice was given to the Governor, be- 
cause the Rules of Executive Business en- 
visage that a decision taken in conformiy 
with the Rules of Executive Business 
amounts to an advice to the Governor. 
Learned Solicitor General and Additional 
Solicitor General pointed out that Arti- 
cle 163 (3) must be confined to the cases 
of actual advice. I find merit in the con~ 
tention, Article 163 is attracted when 
there are factually two parties, one re- 
ceiving the advice and the other giving 
it. This clause postulates those class of 
eases where the Governor is to make an 
‘order as distinct from those class of cases 
‘where orders have been passed by a Min- 
—ister or Council of Ministers in accord- 
vance with the Rules of Executive Busi- 
‘ness without any actual reference to the 
i:Governor, It has no application, to borrow 
- the expression in Bachhittar Singh’s case, 
to a “deemed advice”. In such a situation 
the decision of a Minister is the decision 
of the Governor. The Rules of Executive 
Business combine the two roles in one. 
The requirement of aid and advice as en- 
visaged in Article 163 (1) is satisfied in 
such cases, because the order actually 
. passed by the Minister, and deemed to 
` be that of the Governor, in itself, neces~ 
sarily, involves also the advice given by 
a Minister or Council of Ministers. In the 
instant case the Governor has to factual- 
ly receive the advice. It is not one of 
those cases where an appointment could 
be made by issue of notification from 
the Secretariat in the name of Governor 
without the actual knowledge of the 
Governcr, Here, as we have seen in Sec- 
tion 3 of the Act, the warrant of appoint- 
ment has to be under the signature of the 
Governor himself. 

out that 


25. Tt may be pointed 
the cases to which reference has alrea 
‘been made ere cases of either deemed ad= 
vice, or cases where the question for con- 
sideration was whether an order could be 
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passed by a Minister incharge of one De- 
partment or the other, or the Cabinet. 
None of those cases are cases where there 
was, or could be, an occasion of giving 
actual advice by a Minister or Council of 
Ministers to the Governor. These cases, in 
my view, do not stand in the way of the 
interpretation that I have put on Article 
163 (3) of the Constitution. 


26. The other objections raised on 
behalf of the petitioners is that the ex- 
pression inquiry in Article 163 (3) of the 
Constitution does not apply to cases where 
either facts are admitted or where all the 
relevant and material facts are placed be- 
fore the Court and they lead to only one 
conclusion. Where a decision has to be 
arrived at by looking into. materials on 
the record, it is plain that it is only after 
an. inquiry that any conclusion can be 
arrived at. The Court does in such a situa- 
tion, inquire into a matter. Further, in 
my view, where the foundation of a deci- 
sion is existence or non-existence of a 
fact, it cannot be said that the Court does 
not inquire into it even though it is on 
the basis of such existence or non-exist- 
ence that a conclusion is arrived at. It is, 
therefore, clear that even where facts are 
admitted, no conclusion: is possible with- 
out inquiring into a matter or issue which] - 
is pre-requisite to the exercise of the 
jurisdiction: or power of the Court in the 
matter of giving relief to a party in a 
judicial proceeding, It would thus be not 
correct to say that if a fact in issue is ad- 
mitted the court has not to inquire into 
it. The. bar here is on inquiry and not’ 
what a party chooses to call as evidence 
to prove and disprove the facts. The issue 
is inherent in the controversy itself, 


27. Learned counsel for the peti- 
tioners further contended that Article 163 
(3) creates a privilege in favour of the. 
State and it is capable of being waived. 
In this case, it is said, it has actually been 
waived, But as I read the Article, I do 
not think that any question of privilege 
is involved, The Article is a bar to the 
jurisdiction of the Court to inquire into 
specified matters. There is a clear .dif- 
ference between a privilege and a bar to 
the jurisdiction of the Court. The Article 
does not create any privilege but contem- 
plates that certain matters shall not be 
inquired into by Courts. In this view of 
the matter the last contention in relation 
to Article 163 (3) of the Constitution also 
cannot be accepted, 

28. In the view that I have taken 
of the legal position; so far as the inter- 
pretation of Article 163 (3) of the Consti- 
tution is concerned, it is not necessary to 
inquire into, and adjudicate the question 
whether any advice was, in fact, tendered 
to the Governor by 
Ministers, It is also not necessary to de- 


the Council of . 


-wan on the 24th and 25th May, 
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cide whether the materials on the reccrd 
are sufficient to come to a firm conclusien. 
It must be re-stated that arguments were 
advanced by the learned counsel for res 
pondent No, 1 that if the question vas 
justiciable, there was, in fact, and in law 
No such infirmity as to call for an issue of 
a writ in the nature of quo warranto. 


29. The next branch of contentzon 
of the petitioners is that there was no 
consultation as envisaged in. proviso to 
Section 3 of the Ordinance, It was suig- 
gested that in this case the consultation 
was by the Governor and not by ihe 
Council of Ministers. The requirement of 
proviso to Section 3 is that there should 
ibe a consultation by the Council of Mn- 
isters with the Chief Justice and the lesd- 
er of Opposition, It was alternatively 
contended that the leader of oppositien, 
Sri Sunil Mukherji, had not agreed to the 
appointment of respondent No, 1. The 
Governor was under a wrong impression 
that he had actually concurred in the zp- 
pointment. The incorrect assumption ody 
the Governor would bring infirmity in the 
appointment and would not amount to 
fulfilment of the requirement of prov-so 
to Section 3. 


30. That there was a consultatin 
with the Chief Justice of the Patna Hizh 
Court and the leader of Opposition, Sri 
Sunil Mukherji, who has been implead2d 
as respondent No. 2 in this case, is fu_ly 
borne out by Annexure E to the affida7it 
filed on behalf of State, This Annexure is 
a letter of Sri Jiwan Singh, the Sece- 
tary to the Governor, along with tne 
minutes of the meeting held at Raj TA 
There is no reason to doubt the correct- 
ness of the minutes, It is clear from a 
perusal thereof that the views of the Chef 
Justice and the leader of Opposition were 
fully ascertained. Shri Mukherji has fied 
an affidavit in this Court in which he ras 
stated that he was consulted by the Gcv- 
ernor of Bihar and in the course of tne 
said consultation several names including 
that of Sri S. V. Schoni came up for ds- 
cussion. Taking all these into considera- 
tion the conclusion is irresistible that tne 
views of the Chief Justice and Sri Sunil 
Mukherji, the leader of Opposition, were 


ascertained. The contention that unless . 


the Council of Ministers itself holds: con- 
sultation with the Chief Justice and the 
Leader of Opposition it would not be a 
consultation as envisaged in Sectior 3 
does not appear to be correct. What is re- 
quired is consultation. It is not importent 
as to what was the agency through whem 
the consultation has taken: place. It is cif- 
ficult to conceive that in actual practce 
there would be a consultation betweer a 
body of men like the Council of Miris- 
ters, and the Chief Justice and the Leader 
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of Opposition, It had to be done tbrough 
some agency. As long as the views of 
these two dignitaries have been ascertain- 
ed it would be substantial and suficient 
compliance with the requirement of law. 
It is to be noticed in this connection that 
consultation does not mean concurrence. 
This has been so held by the Supreme 
Court in case of Chandermauleshwar Pra- 
sad v. The Patna High Court (AIR 1970 
SC 370). Now, dealing with other branch 
of the contention of the petitioners, it may 
be stated that so far as effective consul- 
tation is concerned, Sri Mukherji him- 
self affirms to it. It appears from Anne- 
xure E to the affidavit of the State (page 
100 of the brief! that on 25-5-1973 when 
the Chief Justice specifically agreed to 
the appointment of respondent No. 1 as 
Lokayukta, Sri Mukherji remained silent. 
This was interpreted as acceptance on his 
part of the sugzestion that respondent 
No. 1 be appointed as Lokayukta. It was 
only after appointment of respondent No. 
1 on 26-5-1973 that Shri Mukherji com- 
municated at 10 P. M. in the night that 
his silence should not be interpretzd as 
acquiescence in the suggestion of appoint- 
ment of respondent No, 1. From the mate- 
rials on the record it is, first, dificult to 
see as to how the Governor could come 
to the conclusion that Sri Mukherji was 
objecting to the appointment of respon- 
dent No. 1 wher he did not express any 
opinion to the effect at the meeting held 
on 25th May, 1973 in express terms, In 
any event, the fact of effective consulta- 
tion having been established in this case, 
even if there was some misconception 
about the opinion of Sri Mukherji, I do 
not think it would bring any infirmity in 
the appointment of respondent No. 1 or 
would amount to non-compliance with 
the requirements of proviso to Section 3. 


31. It was contended on behalf of 
petitioners that there was infraction of 
the Rules of Executive Business. These ` 
rules are Rules 8, 12, 13 and 28 fa) (ii) 
read with 3rd Schedule of Item 27 (b). 
Rule 8 of the Rules, so far as relevant, is 
as follows:-—— 


“Subject to ihe orders of the Chief 
Minister under Hule 12, all cases referred 
to in the Third Schedule to these rules 
shall be brought before the Council in 
accordance with the provisions cf the 
rules contained in Part II.” 

Rule 12 deals with the cases referred: to 
in Third Schedule in which after conside- 
ration by the Minister~incharge, the mat- 
ter can either be circulated or brought up 
for consideration at the meeting of the 
Council under the orders of the Chief 
Minister. Rule 13 envisages that the Chief 
Minister may direct ascertainment of 
opinion by circulation in certain cases 
without the matters being placed before 
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the Council of Ministers. Rule 28 (a) (ii) 
may be quoted: 


(a) The following cases shall be sub- 
mitted to the Chief Minister through the 
(Chief Secretary ‘by the Principal Secre- 
tary/Secretary of the department concern- 
ed after considerat.on by the Minister-in- 
charge but before the issue of orders: 

(ii) Cases raising questions of policy 
and cases of administrative importance 
not covered by the Third Schedule.” - 
Item 27 (b) of the Third Schedule is as 
follows: 


“Proposal for direct appointment. to 
the posts whose maximum pay-scale ex- 


ceeds Rs. 840.” 


The effect of this argument is that the 
Rules of Executive Business require that 
the appointment of respondent No. 1 had 
to ibe brought before the Council of Min- 
‘ isters and it was after the aid and advice 
of the Council of Ministers that the ap- 
pointment could be mada. This really 
takes us back to the first question, name- 
ly, whether the absence of advice can be 
inquired into. Even if the interpretation 
put forth by the petitioners is accepted, 
it would only mean that no individual 
Minister could deal with the matter ot 
appointment of Lokayukta. It had to be 
dealt with by the Council of Ministers. In 
my view, even if the Rules of Executive 
Business do not apply the position would 
have been the same. If the appointment 
in question is not covered bby any specific 
rule in the Rules of Executive Business 
still the appointment in question would 
have to be made by the Governor on the 
aid and advice of the Council of Ministers. 
This is not one of the cases where the ap- 
pointment could be made departmentally 
without any aid and advice being actually 
tendered to the Governor. In those cir- 
cumstances the alleged infraction of Rules 
of Executive Business really brings us 


back to the question which has already - 


been considered namely, whether it is 
open to this Court to inquire whether any 
aid or advice was given by the Council of 
Ministers. This, as already held, is barrea 
by Article 163 (3) of the ‘Constitution. 


Business rules cannot override the bar of’ 


the aforesaid article. I may also briefly 
notice the argument advanced by the 
learned Additional Solicitor General that 
Item 27 (b) of the Schedule does not 
apply to the instant case. Item 27 (ib) has 
already ‘been quoted. It envisages appoint- 
ment where pay-scale exceeds Rs. 840. A 
perusal of the Ordinance makes it clear 
that there is no question of pay-scale so 
far as the appointment of Lokayukta is 
concerned. Reference in this connection 
may be made to Section 5 (4) read with 
the Second Schedule. Item 27 (b) of the 
Buciness' Rules, in my view, is not, there- 
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fore, applicable and the argument of the 
learned Additional Solicitor General ap- 
pears to be correct. It was also pointed 
out that appointment of Advocate Gene- 
ral and Members of Public Service Com- 
mission have been dealt with in items 1 
and 9 of the Third Schedule Business 
Rules, It was only to be expected that if 
an appointment of a high dignitary like 
the Lokayukta was to be covered by any 
item in the Third Schedule, there would 
have been a separate and specific provi- 
sion. This too appears to be correct. In 
fact, when the Rules of Executive Busi- 
ness were made, the office of Lokayukta 
was not there at all, We have not been 
told that there was any amendment in 
the rules after the Ordinance in question 
was promulgated, It is, therefore, not sur- 
prising that there is no item in the Third 
Schedule relating to the appointment of 
Lokayukta. As already indicated, the 
power of appointment will, therefore, 
have to be exercised in conformity with 
the provision of Section 3 by the Gover- 
nor with the aid and advice of the Coun- 
cil of Ministers, irrespective of any provi- 
sion in the Rules of Executive Business. 
It is, therefore, not possible to accept the 
contention of the learned counsel for the 
petitioners as noticed above, 


32. The contention that the ap- 
pointment of respondent No. 1 would 
lapse on the expiry of the Ordinance, be- 
‘ing a temporary legislation, was ade- 
quately met by demonstrating that there 
is contrary intention in the Ordinance it- 
self. Section 5 of the Ordinance contem- 
plates appointment for five years, endur- 
ing even after the expiry of the Ordi- 
nance, The right so 
taken away because the law which creat- 
ed it has expired. (See AIR 1962 SC 945, 
State of Orissa v. Bhupendra Kumar). 
Moreover, this aspect is not of much im- 
portance in view of Section 23 of the 
Third Ordinance and the Act. No infirmity 
in the appointment of respondent No. 1 
having been established. it is clear that 
the effect of Section 23 is to antidate 
the Third Ordinance to the date of ap- 
pointment of respondent No, 1. It has also 
the effect of converting appointment made 
under the Second Ordinance to an ap- 
pointment under the Third Ordinance. 
Consequently, when the Act came into 
force the appointment of respondent No. 1 
would be an appointment under the Act, 
by virtue of the deeming provision in 
Section 23 of the Act. The Act would also 
be deemed to be in force on the date of 
the said appointment. Such is the effect of 
the deeming provision, which must be 
given its full effect. (See State of Bombav 
v. Pandurang Vinayak, AIR 1953 SC 244). 
Reliance, in my view, was also rightly 
placed on Abdul Majid v. P. R. Nayak 
(AIR 1951 Bom 440 at p. 447). M/s. Guja- 
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merely provide that the orders passed 
under the Ordinance shall be deemed to 
Ibe orders passed under the Act, but it oro- 
vides that the orders passed under the 
Ordinance shall be deemed to be orders 
under this Act as if this Act were in ree 
on the day on which certain things were 
done or action was taken. Therefore the 
object of this section is, as it were. to 
antedate this Act so as to bring it into 
force on the day on which a particular 
order was passed which is being challang- 
ed. In other words, the validity of an 
order is to be judged not with reference 
to the Ordinance under which it was pass- 
ed, but with reference to the Act SuSe- 
quently passed by Parliament.” 

This has been quoted with approval in 
Gujarat Pottery Work’s case (at page 369). 
The principles aforesaid are fully apolic- 
able in the instant case. There can thus be 
no doubt that the effect of the deeming 
provisions is (if my earlier conclusions 
are correct) that respondent No. 1 is 
validly occupying the office of Lokaywkta. 
It is not necessary to consider the alterna- 
tive submission of the contesting resson- 
dents that even if there was infirmity in 
the initial appointment it has ‘been vali- 
dated by Sec, 23 aforesaid, nor is Y ne- 
¢essary to consider the contrary sukmis- 
sions made on behalf of the petitioners, 


33. Since I have dealt with the 
various contentions that have been raised 
in order to challenge the appointmemt of 
respondent No. 1 to the office of Lok- 
ayukta, and I have found none of then to 
have been substantiated, it is not nəces- 
sary to deal with the other contenzions 
raised on behalf of the State and reson- 
dent No. 1. It may be stated here that 
apart from the main contentions which 
I have formulated in paragraph’ 11 of this 
judgment other contentions were also 
raised on behalf of respondent No, 1. It is 
not necessary to merely state them or 
deal with them in this judgment in the 
view that I have taken. 

34. The scope of writ of a quo 
warranto is well settled. In the case of the 
University of Mysore v. C. D. Govinda 
Rao (AIR 1965 SC 491) Gajendragadkar, 
J. speaking for the Court- observed as 
follows:— 


“As Halsbury has observed: 


‘An information in the nature ef a 
* quo warranto took the place of the »bso- 
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lete writ of quo warranto which lay 
against a person who claimed or usurped 
an office, franchise, or liberty, to enquire 
by what authority he supported his claim, 
in order that the right to the office or 
franchise might be determined’. Broadly 
stated, the quo warranto proceeding af- 
fords a judicial enquiry in which any 
person holding an independent substan- 
tive public office, or franchise, or liberty, 
is called upon to show by what right he 
holds the said office, franchise or liberty; 
if the inquiry leads to the finding that the 
holder of the office has no valid title to 
it, the issue of the writ of quo warranto 
ousts him from that office. In other words, 
the procedure of quo warranto confers 
jurisdiction and authority on the judiciary 
to control executive action in the matter 
of making appointments to public ` offices 
against the relevant statutory provisions; 
it also protects a citizen from being de- 
prived of public office to which he may 
have a right. It would thus be seen that if 
these proceedings are adopted subject to 
the conditions recognised in that behalf 
they tend to protect the public from usur- 
pers of public office; in some cas3s, per- 
sons not entitled to public office may be 
allowed to occupy them and to continue 
to hold them as a result of the connivance 
of the executive or with its active help, 
and in such cases, if the jurisdiction of 
the courts to issue writ of quo warranto is 
properly invoked, the usurper can bé6 
ousted and the person entitled to the post 
allowed to occupy it. It is thus clear that 
before a citizen can claim a writ of quo 
warranto, he must satisfy the court, inter 
alia, that the cffice in question is a public 
office and is held by usurper without legal 
authority, and that- necessarily leads to 
the enquiry as to whetner the appoint- 
ment of the said alleged usurper has been 
made in accordance with law or not.” 

In this case the learned counsel for res- 
pondent No. 1, in the course of argument, 
produced the warrant of appointment 
under the hand and seal of the Governor. 
Annexure A is a notification issued by the. 
Secretariat of the Governor stating that 
respondent No. 1 has been appointed as 
Lokayukta on 26th May, 1973. Annexure 
B is the notifization of the State Govern- 
ment dated Ist June, 1973 stating that the 
Governor of Bihar-in exercise of powers 
under Section 3 of the Ordinance 54 of 
1973 (Second Ordinance) has appointed 
respondent Na. 1 as Lokayukta. In view 
of these notifications and the warrant of 
appointment. and in ‘the absence of any 
infirmity having been shown in the afore-| 
said appointment, it must be hald that 
respondent No. 1 is validly claiming to 
have been appointed Lokayukta of Bihar. 
His continuance in office is not illegal, 
The writ of quo warranto, in the circum-~ 


stances, cannot be issued ‘on the principles 


50 Pat, [Prs. 1-3] 
enunciated in the Supreme Court judg- 
ment, s : l 

35. In the result, these writ ap- 
plications are dismissed but in the cir- 
eee there will be no order as to 
rosts, 

NAGENDRA PRASAD SINGH, J.:— 


I agree, 
Petitions dismissed. 
l 
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5. N. P. SINGH, C. J. AND S. K. JHA, J. 
- Hari Narain Singh, Petitioner v: 
vatna Improvement Trust and others, Res- 
>ondenis. 

Civil Writ Jur. Case No. 57 of 1973, 
D/- 16-8-1975. - | 

4A). Patna Improvement Trust (Dis- 
posal of Land) Rules (1957), R. 9 (3) (b) — 
‘Whether mandatory or directory. 


Judging in the light of the cumula- | 


“ive effect of the rules especially Rule 9 
:3) read with Rule 16 and Rule 11 it must 
be held that the provisions of these rules 
ere merely directory laying down certain 
cuidelines to be ordinarily and generally 
followed. either by ‘the Land Disposal 
Committee or by the Trust itself, There is 
no scope for judging the provisions of 
Rules 16 and 9 (3) as mandatory. Rule d1 
clearly says in so many words that no ap- 
plicant merely by making an application 
shall have a claim or right in having any 
particular plot of land settled in his 
favour. It would be doing violence to the 
language of Rule 11 if it were to be held 
that provisions of Rules 9 and 16 were 
mandatory in nature. But although direc- 
‘ory in nature, the provision was meant 
crdinarily and generally to ibe followed. _ 
(Para 5) 
(B) Bihar Town Planning and ïm- 
crovement Trust Act (35 of 1951), S. 85 (3) 
—- Applicability. i 
< Sub-section (3) cf Section 85 is at- 
-tracted in the case of two or more per- 
sons claiming to exercise a right of offer 
“under clause (b) of sub-section (2) to take 
on lease or purchase any land. Where 
there has been no competition between 
applicants claiming to exercise any right 
offered under. sub-section (2) (b) of Sec- 
tion 85. Section 85 (3) is not attracted. 
(Para 4) 
Prabha Shankar Mishra, S. C. Misra, 
and Kumar Hari Narain Singh, for Peti- 
tioner: Ray Paras Nath, Yadunath Saran 
Singh, Indu Shekhar Pd. Sinha and Bhu- 
pendra Narain Sinha, for Respondents. 
S. K. JHA, J.:— In this application 
vader Articles 226 and 227 of the Consti- 


tation of India the petitioner prays for a 
arrera e eA EHS A 
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writ of mandamus to issue against respon- 
dent No, 1, the Patna Improvement Trust 
(hereinafter to be referred to as the 
Trust) commanding it to consider the peti- 
tioner’s application for settlement of one 
of the plots in favour of the. petitioner, 
after quashing the settlement of a plot of 
land made ‘by respondent No. 1 in favour 
of Ramesh Prasad, respondent No. 2. 

Ze When this application was taken 
up for hearing, learned counsel for -the 
petitioner prayed for an adjournment of 
the case on the ground that an application 
for substitution of the Trust, which was 
originally respondent No. 1 to the writ 
application, by the Patna Development 
Authority (hereinafter to be referred to 
as the Authority), which is its successor- 
in-interest, would be made. It may be 
mentioned here that during the pendency 
of this writ application the Trust was 
superseded and the said Authority was 
constituted in its place, Mr. Yadunath 
Saran Singh, who initially appeared on 
behalf of the Trust, conveyed to us that 
he was also representing the Authority 
and he would be filing appearance on its 
behalf later—by Tuesday next. In that 
view of the matter, it was not thought 
necessary to issue any notice to the Au- 
thority for its addition as a party respon- 
dent, The Authority being represented þe- 
fore us, we treated it as respondent No. 3 
to this writ application and proceeded to 
hear the arguments on merits. 


_ 8 ‘The facts giving rise to this ap- 
plication, are short and simple, The peti- 
tioner and respondent No. 2 are both 
members of the legal profession in Patna. 
None of them has any residential house 
of. his own or any land in Patna, Respon- 
dent No, 1 had been constituted as a local 
authority by the State of Bihar under the 
Bihar Town Planning and Improvement 
Trust Act, 1951 (Bihar Act 35 of 1951) — 
hereinafter to be referred to as the Act— 
for the improvement and development of, 
and for providing residential facilities in, 
Paina for the benefit. of residents. The 
Trust was also responsible for settlement 
of plots of land and houses for the people 
of various income groups. One such colony 
is situate at Shrikrishnapuri where res- 
pondent No. 1 developed some plots for 
settling them to the applicants of lower 
mecome group. Applications were. invited 
for settlement of these plots in the month 
of September, 1971 at-the rate of Rs. 3,100 
per katha. The petitioner submitted his 
application for settlement of plot No. 
122-E in his favour complying with all the 
formalities required under the law. Res- 
pondent No. 1 received near about 1,000 
applications and in respect of plot No. 
122- herein before mentioned there 
were more than two applications includ- 
ing those of petitioner and respondent No. 
2, The aforesaid plot was ultimately 
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settled by the Trust in favour of respon- 
dent No, 2. When the petitioner came to 
know that that plot had been settled in 
favour of respondent No. 2 and that no 
auction had been held between the dif- 
ferent competitors for the same plot, this 
application was filed challenging the 
settlement made by respondent No. 1 in 
favour of respondent No. 2, The main 
ground of attack against the settlement 
made and the obvious rejection of the 
petitioner’s application for settlement is 
that no competitive auction was held as 
is required by law. 


4, Mr. Prabha Shankar Misira, 
learned counsel for the petitioner, uxged 
that the settlement made in favour of res- 
pondent No. 2 should be quashed anc a 
writ of mandamus should issue fo respon- 
dent No. 1 or its successor-in-interest tes- 
pondent No, 3, commanding it to consider 
the application of the petitioner afresh 
and to conform to the requirement of law 
regarding auction in respect of the plot 
amongst the applicants for the settlement 
of the same plot. It was contended chat 
the impugned settlement was made in 
utter violation of the provisions of Sec- 
tion 85 (3) of the Act and Rule 9 (3) (b) of 
the Patna Improvement Trust (Disposal 
of Land) Rules, 1957 (hereinafter to be -re- 
ferred to as the Rules). It was urged shat 
the provisions aforesaid being mandacory 
in nature, respondents 1 and 3 are bcund 
to act according to the statutory require- 
ments, For the purpose of appreciating 
the arguments advanced, it is necessary 
to refer to the provisions of Sec. 85 (€) of 
the Act and Rule 9 (3) (b) of the Rules, 

Section. 85 of the Act reads thus:— 

(1) The Trust may retain, or may 
lease, sell, exchange, let on hire, or 
otherwise dispose of, any land vested in 
or acquired iby it under this Act, 

(2) Whenever the Trust decides to 
lease or sell any land acquired by. it umder 
this Act from any person, it— 

(a) shall give notice by advertisement 
in the local newspapers, and 

(b} shall offer to the said person, or 
his heirs, executors or administrators, a 
prior right to take on lease or to purchase 
such land, at a rate to be fixed by the 
Trust, if the Trust considers that such an 
offer can be made without detriment to 
red carrying out of the purposes of this 


" (3) If in any case two or more Jer- 
sons claim to exercise a right offered 


under clause (b) of sub-section (2) to take — 


on lease or to purchase any land the 
rights shall be exercisable by the person 
who agrees to pay the highest sum for the 
land, not being less than the rate fixed by 
the Trust under that clause to the exclu- 
sion of the others.” 

t will be seen from the provisions afre- 
said that sub-section (3) of Section 85 is 
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attracted in the case of two or more per-| 
sons claiming to exercise a right of offer 
under clause (b) of sub-section (2) to take 
on lease or purchase any land. In the pre- 
sent case there has been no competition 
between applicants claiming to exercise 
any right offered under sub-section (2) o) 
of Section 35, Section 85 (3) is, therefore. 
not attracted at all in the instant case. 

Under the rule-making power con- 
ferred under Section 134 of the Act, the 
Trust had framed the Rules aforesaid. It 
may at once ‘be noticed that Section 85 of 
the Act does not contemplate the settle- 
ment or sale of plots of land by the Trust 
in any particular manner nor dces it envi- 
sage the following of any rules by the 
Trust which may ‘be prescribed for that 
purpose, It is also pertinent to point out 
that Section 134, which confers powers on 
the Trust to make rules, does not confer 
any specific power of rule-makirg with 
regard to disposal of lands by it, Obvious- 
ly, none of clauses (a) to (g) of Sec. 134 
gives any specific power in this regard. 
It is manifest, therefore, that the rules 
with which we are concerned in the in- 
stant case have been framed under the 
general provision contained in clause (h) 
of Section 134, which says that the Trust 
may make rules consistent with the Act 
generally for carrying out the purposes of 
the Act. I have given this background be- 
cause mandatory or directory character 
of the rule will have to be judged in the 
above context. 


Turning now to Rule 9 (3), it reads— 
“9. Lease or sale of plots to persons 
of specified income-groups or members of 
Co-operative Housing Societies, (1) ...... 
2 


(3) All applications for lease or sale 
of plots reserved for persons of specified 
income-groups, shall ibe submitted by 
them to the Land Disposal Committee, 
along with the evidence of their belong- 
ing to any of these groups the plots shail 
be leased or sold to— 


(a) the applicant, if there be only 
one application in respect of that plot, on 
payment of standard costs; 

(b) the highest bidder among the 
applicants, if there be mere than one ap- 
plication in respect of that plot, on pay- 
ment of costs at the highest rate bid and 
accepted: 

Provided that the rate so bid and ac- 
cepted shall not be lower than the stan- 
dard cost: - 

Provided further that the Chairman 
shall cause a notice indicating the num- 
ber of applications received in respect of 
any plot till the previous day to be hung 
upon the notice board of his office.” 

Tt is actually Rule 9 (3) (b) on which 
learned counsel for the petitioner ulti- 
mately rested his case, For, when it was 
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pointed out to him that Section 85 (3) is 
not applicable to the case at hand, he at 
once appreciated the infirmity of his argu- 
ment based on Section 85 (3) and finally 
focussed all his attention to the provisions 
of Rule 9 (3) (b). 


5. Rule 3 of the Rules lays dow 
that when execution of a scheme framed 
under the Act has so far progressed that 
vacant lands within the limits of the 
scheme have been divided into conveni- 
ent plots and lands for the use of the pub- 
lic, such as roads, parks and playgrounds 
or lands required by the Trust for its 
own use or for such other use as the Trust 
may desire, have been indicated either on 
the site or a map prepared by the 
Trust, it has been given the power to de- 
cide which plots are tọ be leased out, sold, 
exchanged with other lands, let on hire 
or otherwise disposed of. Under Rule 4 of 
= the Rules the Trust is empowered to ap- 

-point a Committee constituting of the 
Chairman and four other Trustees or as- 
soeiate members under Section 16 of the 
Act and such a Committee has been term- 
ed the Land Disposal Committee which, 
subject to the decisions of the Trust under 
Rule 3, is to execute the work of disposa: 
of lands in any scheme. Rule 7 deals with 
lease or sale of land to the previous own- 
ers or their heirs, ete. Rule 8 deals with 
lease or sale of land io displaced persons. 
Rule 9 relates to lease or sale of plots of 
lend to persons of specified income group 
or members of Co-cperative Housing So- 
vieties. Rule 10 deals with lease or sale 
of lands not reserved by Trust and Rule 
12 with temporary letting or lease of 
lands by it. Rule 13 enables the Trust to 
lease out lands for the development of 
publie institutions and community cen- 
tres, whereas Rule 14, which is in the 
shape of a non obstante clause, lays down 
that the Trust may, with the previous 
sanction of the State Government, pro- 
vide such facilities as it may consider to 
be necessary for encouraging the organi- 
sation and development of small or medi- 
um industries, Rule 16 lays down priori- 
-ties or preferences to be kept in view 
while making settlement or sale of resi- 
dential plots under Rule 10. 


It is pertinent to reproduce Rule 16 
aforesaid here— 


“In case of plots to be sold or leased 
for residential purposes, except those 
which are to be sold or leased under Rule 
10 or to a Co-operative Housing Society, 
under Rule 9, preference will be given to 
one— 


(a) who is ordinarily a resident of 
Patne or is engaged in Patna in some pro- 
fession, e.g., medical, teaching, journal- 
ism, legal, engineering ete., trade, com- 
merce, business or service; 
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(b) who does not own or have a share 
in, a residential house of his: own at 
Patna; and 


(c) who does not own or have a share 
in, any. land at Petna suitable for con- 
struction of a residential house.” 


This is more or less a complete picture of 
the rules for disposal of land by the Trust. 
In order to judge whether the rules are 
mandatory in character or directory lay- 
ing down certain guidelines in the matter 
of disposal of land, one further provision 
in the Rules deserves special attention 
and that is Rule 11. Rule 11 (1) lays down 
that mere issue of notice under Section 7 
or 8 or issue of notice or advertisement 
under Rule 10 or receipt of applications 
under Rules 9 and 10, shall not by itself 
create any claim or right in favour of any 
person for settlement of sale of any land 
vested in the Trust. Rule 11 (2) lays down 
that the Land Disposal Committee may 
reject, without assigning any reason, any 
application or any bid or any offer for 
a or sale of any land vested in the 
ust, 


Judging in the light of the cumula- 
tive effect of the rules aforesaid—especi~ 
ally Rule 9 (3) read with Rule 16 and 
Rule 11, I am of the view that the provi- 
sions of these rules are merely directory 
laying down certain guidelines to be ordi- 
narily and generally followed either by 
the Land Disposal Committee or by the 
Trust itself. There is no scope for judging 
the provisions of Rules 16 and 9 (3) as 
mandatory, Mr. Mishra urged that the 
provision of Rule 16 in the matter of lay- 
ing down priorities is as mandatory as 
that of Rule 9 (3). I am not inclined to 
accept this argument, especially -in view 
of the clear provisions of Rule 11 which 
say in so many words that no applicant 
merely by making an application shall 
have a claim or right in having any parti- 
cular plot of land settled in his favour. 
When a person cannot claim as of right 
settlement of a particular plot in his fav- 
our, it would ‘be doing violence to the 
language of Rule 11 if it were to be held 
that the provisions of Rules 9 and 16 were 
mandatory in nature. I must, however, 
make it clear that, although directory in 
nature, the provision was meant ordinari- 
ly and generally tc be followed and it 
does little credit to the authorities of the 
Trust to assert that in the matter of allo- 
cation of residential plots for settlement 
ever since 1963 it was not the practice to 
lease them by auction amongst the com- 
peting applicants. 


It is a fact, which is borne out by the 
counter-affidavit of the Trust as well as 
respondent No. 2, that an Enquiry Com- 
mission was constituted, commonly known 
as the Mahapatra Enquiry Commission, to 
go into the question of some alleged irre- 
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gularities committed by the Trust or its 
authorities in the matter of settlement of 
plots of land. There also the stand tazen 
by the Trust and its officers was that 


"till 1963, residential and commercial 
plots used to be put in auction when there 
were more than one applicant insistent 
upon such plot. When that was found to 
be only advantageous to comparatively 
wealthy people and when the Trust be- 
came aware of public resentment agamst 
such practice, they decided to abandon 
that as far as possible and make alot- 
ments by encouraging adjustment þe- 
tween competing applicants.” 

And, it was held by the Commission that 
no legitimate grievance could 
against the said allotments being mad=, I 
want to make it perfectly clear that I am 
in no way being influenced by the report 
of Enquiry Commission aforesaid þu- 

have made a reference to the averménts 
made in the counter-affidavit in this re- 
gard merely for the purpose of shoving 
that the Trust’s or its authorities’ bona 


fides may not be challenged in all cases. | 


Be that as it may, once the rules have 
been framed—albeit merely as guidelmes 
to be followed in the matter of disp-sal 
of land either by the Trust or by the 
Land Disposal Committee, and  suffic. ent 
representation was made to the intencing 
applicants that the procedure laid dcewn 
in these rules would, as far as possible be 
adhered to, the contention of learned 
counsel for the Trust or the Developrrent 
Authority, respondent No. 3, that the rales 
were never followed in the matter of 
allotment of plots for residential pur- 
poses after 1963 cannot give the Trus or 
its officers immunity to the acts ‘being 
dubbed by persons aggrieved as arbitrary 
in nature. . 


6. Be that as it may, since the 
petitioner has not been able to make out 
any legal right in him nor a correspcnd- 
ing statutory obligation on the part of the 
Trust, a writ of mandamus cannot Issue, 
It is hoped that the Development Autho- 
rity will consider the case of the reti- 
tioner for allotment of any plot in an7 of 
its colonies at Patna suitable for bing 
leased out to him. But that again is a dif- 
“ferent matter. As the position stands, bhis 
application has to be dismissed but with 
the observations above made, There shall 
be no order as to cost. 


, S. N. P, SINGH, C.. J. — I agree 


Petition dismised. 


be made ` 
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MADAN MOHAN PRASAD, J. 
Mahendra Narain Chaudhary and an- 
other, Petitioners v. The Sub-Divisional 
Education Officer cum Municipal Educa- 
tion Officer, Chakradharpur and another, 


. Respondents, 


Civil Writ Jur, Case No. 208 of 1975, 
D/- 23-7-1975. 


(A) Bihar and Orissa Municipal Act 
(7 of 1922), Ss. 339-Ka, 339-Kha — Pow- 
ers of Municipal Education Officer. 


Section 339-Ka provides that notwith- 
standing anything contained in Sec. 137, 
the appointment, posting and the promo- 
tion of the teachers and other staff of the 
establishment of the school shall be made 
and disciplinary action including removal 
and dismissal shall be taken against them 
by the Municipality in consultation with 
the Municipal Education Officer appointed 
under Section 339-Kha, Section 339-Kha, 
however, does not refer to the appoint- 
ment of Municipal Education Officer. It is 
obvious that under Section 339-Ka, the 
power has been given to the Municipality 
in respect of appointment, posting and 
promotion of teachers and other staff and 
Section 339-Kiha does not define the pow- 
ers of the Municipal Education Officer. 
This provision is intended to meet the 
case where there is difference between the 
Municipal Education Officer on the one 
hand and the Municipal Commissioners on 
the other, Thus it cannot be said that in 
the matter of transfer, both the Munici- 
pal Education Officer and the Municipal 
Commissioners have the concurrent pow- 
ers by virtue of Section 339-Kha. Sec- 
tions 339-Ka and 339-Kha would be con- 
flicting to each other if it were to be held. 
that the Municipal Education Officer also 
independently had the power to transfer 
by virtue of S. 339-Kha. 

(Paras 8, 10, 11) 

(B) Constitution of India, Art 226 — 
Principle of natural justice — Violation 
of — Persons holding posts of Head Mas- 
ters in Municipal Schools transferred to 
other schools to posts which bad fallen 
vacant and which were posts of Assistant 
teachers — Held as they were reduced in 
rank as a result of the trarsfer without 
any notice to place their case the order 
violated the principle of natural justice. 

(Para 13) 


Prabha Shankar Mishra, Ganesh Pra- 
sad Singh, Rajendra Prasad Singh and 
Ramesh Chandra, for Petitioners: S. S 
aia and Fanish Singh, for Respon~ 

ents, . 


ORDER :— This is am application 
under Articles 226 and 227 of the Consti- 
tution of India for issuance of writs in 
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the nature of certiorari and mandamus 
quashing the orders contained in Anne- 
xures 1 and @ passed by the Municipal 
Education Officer. of Chakradharpur 
transferring the petitioners from one 
school to the other on posts alleged to be 
inferior to those held by them. 


2. The first petitioner was, on the 
date of the order aforesaid, Head Master 
in Shoundik Dharamsala Middle School 
at Chakradharpur, and ‘the second the 
Head Master in Dandasai Urdu Middle 
School, Chakradharpur. Both these 
Schools are said to be under the manage- 
ment and control of Chakradhapur Muni- 
cipality. The first petitioner says that he 
passed the Matriculation examination in 
the year 1953, Madhyama examination of 
Hindi Vishwa Vidyaleya, Prayag, in the 
year 1954, and the Teachers’ Training 
Examination in the year 1968. He also 
underwent training in the Teachers’. 
Training School at Chiri in the District of 
Ranchi. The second petitioner claims to 


have passed the Final School Examination ` 


(equivalent to Matriculation) from the 
Board of Secondary Education, West 
Bengal, in the year 1952. He also attend- 
ed the Teachers’ training course for six 
months in the year 1968 and claims to 
have passed the I. A. examination in the 
year i973 from the Ranchi University. 
The first petitioner was appointed an As- 
sistant Teacher in the Town Middle 
School, Chakradharpur, which was taken 
over ‘by the Municipality in 1962 and re- 
named as Adarsh Madhyamik Vidyalaya 
He was subsequently promoted to the post 
of Head Master of that school with effect 
from the ist August, 1959. Thereafter, he 
joined the present school as the Head 
Master on his being transferred thereto 
by the Municipality. The second peti- 
tioner was appointed an Assistant Tea- 
cher in a Maktab at Potka within Cha- 
kradharpur Block. Later, he was appoint- 
ed by the Municipality of Chakradharpur 
as an Assistant Teacher in the Urdu 
Town L. FP. School, Thereafter, he was 
transferred as Head Master to the present 
school. This school was upgraded as 
Upper Primary School and thereafter as 
a Middle School with effect from the 24th 
February, 1972 provisionally and then 
permanently since the 2nd November, 
1973. While these two petitioners were 
working in the two schools aforesaid and 
occupied the posts of Head Master, they 
received an order (Annexure 1) by which 
they were transferred to other schools 
mentioned against their names. [It appears 
that petitioner No. 1 was transferred 
from Shoundik to Adarsha Madhyamik 
Vidyalaya, Chekradharpur, where he had 
once before worked, to the post which 
had fallen vacant on account of the pro- 
motion of one Chintamani Mahto. The 
second petitioner was transferred from 
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Dandasai Urdu Middle School to Urdu 
Town School at Chakradharpur to the 
post which had fallen vacant on account 
of the promotion of one Maulvi Rashid. 


3. The petitioners are aggrieved 
by this order because they were holding 
the post of Head Master in the two schools 
and they have been transferred to other 
schools to posts which had fallen vacant 
which, it is said, are posts of assistant 
teachers. Their grievance, thus, is that 
they have been reduced in rank as a re- 
sult of this transfer. Their further case is 
that no notice was given to them in res- 
pect of this order of reduction in: rank. 


Å. A counter-affidavit has ‘been 
filed on behalf of respondent No. 1 in 
which it has been stated that the two ` 
petitioners were teachers appointed under 
Extension Improvement Programme of 
the Education Department and as a result 
of take over, by Government of the Pri- 
mary Education since the Ist January, 
1971, they became Government servants. 
It is denied that the schools are under the 
management of the Chakradharpur Muni- 
ecipality. It is, however, stated that the 
Municipality had appointed the petition- 
ers in an irresponsible manner to the 
posts of Head Masters in the Middle 
Schools and, hence, the Sub-Divisional 
Education Officer cum Municipal Educa- 
tion Officer, has reverted them to the 
posts of assistant teachers, It is also said 
that as they did not hold the requisite 
qualifications for holding the posts of 
Head Masters, the transfer order in that 
view of the matter is just and proper. 

5- A reply to this counter-affida- 
vit was filed by the petitioners alleging 
that the inclusion of the name of any tea- 
cher in the List under the Extension Im- 
provement Programme of the Education 
Department does not effect any change in 
the employment condition of such tea- 
chers. It is said that in spite of the fact 
that the Government met the entire. 
budget of the Middle Schools, the -tea~ 
chers working in the Municipal schools 
are in direct control of the Municipality 
and the statements contrary to it are in- 
correct. No further counter-affidavit in 


' respect of this‘ petition was filed by the 


aforesaid respondent. 

6. Learned counsel for the peti- 
ftioners has raised two points before me: 
firstly, that the order passed by the Mu- 
nicipal Education Officer is without juris- 
diction inasmuch as he had no authority 
to transfer or revert the petitioners to the 
posts of assistant teachers; and, secondly, 
that admittedly it is a case of reduction in 
rank without notice and, therefore, bad 
in law, 

Ta It is undisputed that in the pre- 
sent case the petitioners have been re- 
duced in rank and reverted to a post they 
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occupied before becoming Head Mas- 
ter, namely, the post of assistant teacaer, 
Jt is undisputed that they have not teen 
given any notice thereof. The resson 
which has been given is that they are 
not qualified to hold the post of Tread 
Master of a Middle School, In this eon- 
nection, it is stated that the minimum 
qualification for a person to be appoirted 
a Head Master of a Middle School is I A. 
trained, Petitioner No. 1 has parsed 
‘Vadhyama’ examination without English 
which is said to be equivalent to I. A. Ihe 
other petitioner also cleims to have rass- 
ed I. A. and to have received six morèhs’ 
teachers training course. It is thus obv-ous 
that they should have been given an 
opportunity to show to the satisfaction of 
the authorities concerned that they vere 
qualified enough to continue to be the 
Head Masters of the schools. Actuzlly, 
the question does not appear to have teen 
agitated at all before the order by wich 
it is admitted they have ‘been reve~ted 
was passed, This is, therefore, in violacion 
of the principles cf natural justice. A:gjain 
if at all, they were Govermment servants 
as alleged by the first respondent, ‘they 
would be entitled to notice under &rti- 
cle 311 (2) of the Constitution, The oger 
must, therefore, in any view of the mat- 
ter be struck down on this ground alone. 


8. On the second point, a dispute 
has been raised whether the petitioners 
are Government servants or Municipa 
servants, It is admitted by the respondent 
that the appointing authority was ‘the 
Municipality. Nothing has been prodaced 
to show that the State has taken over the 
administration and control of the se-100l 
with regard to the appointment, dismissal, 
etc. of the teachers. If they were the ser- 
vants of the Municipality, there is no 
provision of law pointed out to me waich 
would entitle the Municipal Educetion 
Officer to pass the order reverting the 
petitioners to an inferior post and to 
transfer them from one place to another. 
Learned counsel for the petitioners has 
Gr2wn my attention to the Bihar Mumici- 
pal (Third Amendment) Ordinance, 1974. 
Tt has been pointed out on behalf of the 
petitioner that is Ordinance am-nds 
Section 3 of the Bihar and Orissa Muzici~ 
pal Act (hereinafter referred to as ‘the 
Act’) and adds to it the definition of Momi- 
cipal Education Officer which means ‘the 
Suib-Divisional Education Officer of the 
Sub-Division within the jurisdiction — of 
which the school is situated’. Turning 
next to the amendment of Section 32) of 
the Act aforesaid, it appears that the old 
section has ‘been substituted ‘by a new 
one which provides for the establishment 
oi a planning committee for education. and 
its powers. Sub-section (3) of the new 
Section 339 provides that the Educstion 


* Planning Committee shall discharge its 
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duties and functions in accordance - with 
the rules framed by the State Govern- 
ment, Sub-section (5) provides that the 
duty of the Committee shall be to prepare 
a plan for the development of educaticn 
at primary and middle stages and prepare 
a list of candidates suitable for appcint- 
ment to the post of teachers and other 
servants in the schools mentioned in Sec- 
tion 339-Ka, Section 339-Ka however, pro- 
vides that notwithstanding anything con- 
tained in Section 37, the appointment, 
posting and the promotion of the teachers 
and other staff of the establishmert of the 
school shall be made and discipilnary ac- 
tion including removal and dismissal shall 
ibe taken against them by the Munici- 
pality in consultation with the Municipal 
Education Officer appointed under Sec- 
tion 339-kha. The latter section, kowever, 
does not refer to the appointment of Mu- 
nicipal Education Officer. I have already 
referred to the definition of ‘Municipal 
Education: Officer’ in Section 3 of the Act 
in this respect. Section 339-Kha aforesaid 
provides that if there is any difference of 
opinion between the Commissioners of 
the Municivality and the Municipal Edu- 
cation Officer on the question of appoint- 
ment, posting, transfer, removal or dis- 
missal of any member of the establish- 
ment including teachers of any school, 
the matter shall be referred to such au- 
thority as may ‘be prescribed in this þe- 
half by a general or special order by the 
State Government and the decision of 
such authority shall be final. 


9. On the basis of the aforesaid 
provision of law, it has been urged on be- 
half of the petitioner that the Munici- 
pality, in other words, the Municipal 
Commissioners, alone had the jurisdiction 
to appoint, post or promote teachers of 
schools under their jurisdiction in consul- 
tation with the Municipal Education Offi- 
cer; but the Municipal Education Officer 
as such had no jurisdiction to pass the 
order. In the present case, it is said that 
there was not even a consultation with 
the Municipality or Municipal Commis- 
sioners made by the Municipal Education 
Officer before passing the order, 


10. On the other hand, Mr. Sham- 
sul Hassan, appearing for the State, has 
placed reliance on Section 339-Kha, He 
contends: that because the word ‘transfer’ 
is to be found in Section 339-Kha and is 
not to be found in Section 339-Ka, by im- 
plication it would mean that the order 
of transfer could be passed both by the 
Municipality and the Municipal Educa- 
tion Officer: in other words, that they had 
concurrent powers in this respect. The 
reasoning given by him is that there 
would not be a difference of language be- 
tween the two sections, if the two autho- 
rities had not concurrent power to do 
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the act, namely, transfer: and, it is urged 
that ‘transfer’ not having been included 
in Section 339-Ka under which the Muni- 
cipal Commissioners alone could appoint, 
post or promote, it means that this power 
of transfer is not to be exercised by Mu- 
nicipality alone but also by the Municipal 
Education Officer. I am unable to accept 
the interpretation sought to be put upon 
the provision by Mr. Shamsul Hassan. It 
is obvious that under Section 339-Ka, the 
power has been given to the Municipality 
in respect of appointment. posting and 
promotion of teachers and other staff. 
Section 339-Kha is not the provision 
which defines the powers of the Munici- 
pal Education Officer. This provision is 
intended to meet the case where there is 
a difference between the Municipal Edu- 
cation Officer on the one hand and the 
Municipal Commissioners on the other, Jt 
is thus difficult to come to the conclusion 
that in the matter of transfer both the 
Municipal Education Officer and the Mu- 
nicipal Commissioners have the concur- 
‘rent powers by virtue of Section 339-Kha. 


11. I may point out that the Ordi- 
nance dces not appear to have been care- 
fully or well drafted. I have mentioned 
earlier tnat the Municipal Education Offi- 
cer is described as a person appointed 
under Section 339-Kha, but the latter 
section does not deal with this appoint- 
ment at all. There were earlier Ordi- 
nances amending the Bihar and Orissa 
Municipal Act in 1967 and 1968. For the 
first time, in the year 1967, Section 339 
was amended and a new Section 339 was 
substituied therefor, It was in that am- 
endment that there was Section 339-B 
which. gave the State Government power 
to appoint Municipal or Notified Area 
‘Education Officer, Section 339-A, amend- 
ed by that Ordinance, therefore, contain- 
ed the words “the Municipal Education 
Officer appointed-under Section 339-B”’. 
In spite of the amendment of the defini- 
tion, referred to earlier, In the present 
Ordinance also, the words similar to what 
obtained in Section 339-A have been re- 
tained in Section 339-Ka. Obviously, this 
is a mistake. Section 339-D, as amended 
by the Ordinance of 1967, contained the 
provisions similar to what is to be found 
in Section 339-K:ha as amended by the 
present Ordinance of 1974. It appears 
that the word ‘transfer’ was there in that 
section and, so, that word has been retain- 
ed even in present Section 339-Kiha. Curi- 
ously enough, the word ‘transfer’ is not 
to be found, as stated earlier, in Sec- 
thon 339-K.a as amended by the present 
Ordinance or in Section 339-A as amend- 
ed by the Ordinance of 1967. If a harmo- 
nious interpretation is to be given, it is 
obvious that Sections 329-Ka and 339-Kha 
would be conflicting to each other if it 
were to be held that the Municipal Edu- 
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cation Officer also independently had the 
power to transfer by virtue of Sec- 
tion 339-Kha, If all the powers for ap- 
pointment, posting, promotion, taking dis- 
ciplinary action, ete., have been given to 
the Municipal Commissioners under Sec- 
tion 339-Ka, the power of transferring 
teachers or other member of other staff of 
the school from one place to another must 
be deemed to have been vested in the Mu- 
nicipality itself by virtue of S. 339-Ka. 


12. In the circumstances, if it be 
taken that the school was managed and 
was under the control of the Municipality, 
the Municipal Education Officer had no 
jurisdiction to pass the order of transfer 
independently. No provision of law other 
than Section 339-Kha has been pointed 
out to me to show that the Municipal 
ela Officer had any such jurisdic- 

on. 


13. In any view of the matter, 
therefore, the impugned order has to ‘be 
struck down. The order is bad as it vio- 
lates the principle of natural justice and 
is admittedly an order reducing the peti- 
tioners in rank without giving them any 
notice to place their case; and, secondly, 
the order is bad even if it be taken that 
the Municipality had alone the right to 
pass the order in consultation with the 
Municipal Education Officer. I would, ac- 
cordingly, quash the order contained in 
Annexures 1 and 6 passed by the Munici- 
pal Education Officer. This will not, how= 
ever, affect the right of the appropriate 
authority to consider the question as to 
whether the petitioners are qualified to 
retain the post of Head Masters. 


14, In the result, the application is 
allowed, In the circumstances of this 
case, there will be no order for costs, 

Petition allowed. 
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Nawal Kishore Singh and others, Pe- 
titioners v. Rajendra Prasad Singh and 
others, Opposite Party, 

Civil Revn. No. 1312 of 1972. D/- 9-5- 
1975.* : 

(A) Civil P. C. (1908), O. 39, R, 2 (3) 
—— Disobedience of order of injunction — 
Detention in Civil prison or attachment 
of property, when to be resorted. 


In cases of disobedience of an order 
of injunction it is not always mandatory 
for the Court to make an order for the 
detention of the guilty person. in civil 
prison. 


*(Against order of Rup Kishore Prasad, 
9nd Addl. Dist. J. Patna, D/- 30-8-1972.) 
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The two modes of disciplinary actions 
provided in the Code, namely, the attech- 
ment of property or detention, are cnly 
alternatives which can be awarded to the 
contemner according to the discretion of 
the Court. AIR 1954 Pat 513, Rel. on; AIR 
1972 All 555, Dist, 

The property that may be ordered to 
be attached for disobedience of injuncczion 
must be the property of the defencant 
and not the suit property. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1972 All 556 = 1972 All LJ 692 3 
AIR 1954 Pat 518 = 1954 Cri LJ 1593 4 
AIR 1917 Mad 448 = 30 Mad LJ 523 3 

Bindeshwari Pd. Sinha, for Petiton- 
ers; Rama Kant Varma, Ambika Eant 
Sinha and Krishna Kumar Sinha, for 
Opposite Party. 


ORDER :— This application in »evi- 
sion by the plaintiffs arises out of a 3ro- 
ceeding under Order 39, Rule 2 (3) of the 
Code of Civil Procedure (hereinafter re- 
ferred to as the Code) which was taken 
against the defendants opposite party in 
the following circumstances:— 


The plaintiffs instituted a title swt in 
the court oi the Subordinate Judge, Bihar- 
sharif, for declaration of title and posses- 
sion with respect to certain properties 
described in the plaint. On the 6th Feb- 
ruary, 1968, they filed a petition for -ssue 
of a temporary injunction restraining the 
defendants from changing the status quo 
with respect to Schedule II properties in 
any way and simultaneously appliec for 
- appointment of a pleader commisszoner 
for local inspection of the physical fea- 
tures of the properties in question as they 
then existed. The learned Subord-nate 
Judge granted both the prayers of the 
plaintiffs. An order of ad interim inzunc- 
tion was granted against the defendants 
restraining them from making any ckange 
in the existing condition of the disruted 
properties. The pleader commiss-oner 
made local inspection and submitted his 
report regarding the existing conditions 
of Schedule II properties. On 19-12-1968, 
the plaintiffs filed a petition in the trial 
court alleging that the defendants first 
party had deliberately disobeyed the 
order of ad interim injuncion and -were 
making a new construction on the land in 
question. Another pleader commissioner 
‘was appointed to find out the correctness 
of the allegations and the pleader com- 
missioner who was appointed, confirmed 
the allepations of the plaintiffs. It is not 
necessary to state all the other questions 
which were raised in the court below for 
answering the main question that has 
“been raised before me for my . dedsion. 
The trial court found on the materials in 
the inquiry that he held in the matter, 
that the defendants first party, five in 
number, had violated the order of ad 
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interim injunction and were guilty of dis- 
obedience of the said order. It according= 
ly ordered them to be detained in civil 
prison for 15 days, The ssid defendants 
filed an appeal against the order of. the 
trial court challenging the order on 
merits. Their plea was that the order of 
ad interim injunction was not served 
upon them. The learned Additional Dis- 
trict Judge, however, confirmed the find- 
ing of the trial court against tha defen- 
danis on merits and also came to the con- 
clusion that some new constructicn; were 
made by these defendants first party on 
plot No. 719 after the order of ad interim 
injunction was served on them on 11-2- 
1968, and thereby, they disobeved . tha 
court’s order. He, however, set aside the 
order of the trial court in regard to ‘the 
civil detention of the defendants con- 
cerned and instead, passed an order of 
attachment of the property in question, 


Which, according to him, was sufficient to 


meet the ends of justice in the circum- 
stances of the case. Simultaneously, he 
also directed the defendants to removes 
the new constructions within two months 
of the order failing which stens under 
Order 39, Rule 2 (4) of the Code was to 
be taken. It is against this part of the 
Judgment of the learned Additional Dis- 
trict Judge that the plaintiffs have moved 
this court in revision. 


2. Learned counsel appearing on 
behalf of the petitioners d two a 
tions (i) that it was mandatory for the 
court to punish the defendants ky deten- 
tion in civil prison in view of the finding 
of disobedience of the order of ad interim 
injunction and (ii) that the attachment of 
the property could not be of the property 
in the suit itself. 


3. I shall take up first the conten- 


ence in question is the attachment of the 
property of the guilty person. The order 
of detention-in the civil prison is intend- 
ed to be passed in addition to the attach- 
ment of the property of the guilty per- 
son. Learned counsel, however, placed 


58 Pat, 


reliance on a decision of a learned Single 
Judge of the Allahabad High Court in 
Niranjan Shukla v. Shanker Shukla (AIR 
1972 Ali 556). This decision is not an au- 
thority for the proposition that has been 
raised, It has been held that the nature 
of punishment will depend upon the na- 
ture of the breach. The violation of an 
order of injunction is a civil wrong and it 
is discretionary with the court net to 
award any punishment when the breach 
is of a minor nature. Reading the schemé 
of sub-rules (3} and (4) of Order 39, Rule 
- 2 of the Code, it appears to me that the 
emphasis is on getting the order of in- 
junction. acted upon and if there has been 
a contravention of the same by any per- 
son, any advantage derived by him on 
breach of the order of injunction to the 
prejudice of the other party has got to be 
brought back to a position where it origi- 
nally stood, directing him to desist from. 


continuing the breach or restore the status . 


quo ante. The punishment for disobedi- 
ence to be imposed upon the guilty per- 
son by an attachment of his property is 
to remain in force for a period not more 
than one year at the end of which time, 
the property may be sold only in the case 
if the disobedience and breach continu- 
es. In that event, the aggrieved party 
may be awarded appropriate compensation 
out of the sale proceeds of the properties 
which may be sold in case the disobedi- 
ence or the breach continues. It is true 
that attachment of property of the guilty 
person is effected te ensure award of 
compensation whereas detention in civil 
prison intends to check the infringement 
and disobedience as such and punishes 
the person committing the disobedience or 
breach of the order of injunction. The 
court is, however, left with the discretion 
in this regard, In Thazath Suppi v. Alabi 
Kunhi Koya (AIR 1917 Mad 448), it has 
been very clearly observed that a court 
can, in its discretion, order either arrest 
or attachment of property and is not 
pound, in the.first instance, to attach the 
property and then only order imprison- 
ment. There is, however, sufficient judicial 
. authority in support of this proposition 
that while ordering punishment for dis- 
obedience or breach, the punishment of 
attachment of the property need not pre~ 
cede the other punishment, namely, de- 
‘tention in civil prison. The court is not 
obliged to order an attachment of the 
property in the first instance before pass~ 
ing the order of detention. 


4, The disciplinary actions provid~ 
ed in Order 39, Rule 2 (3) of the Code, 
namely, the attachment of property or de- 
tention, the two modes of p ihments 
are only alternative which can be award- 


ed fo the contemner according to the dis- - 


etion of the court. ‘This view is fully 
supported by a Bench decision of this 
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Court in State of Bihar v., Sonabati Ku- 
mari (AIR 1954 Pat 513). 


5. In this case, the court of appeal 
below has not thought it proper im its 
discretion to punish the defendants by 
detaining them in civil prison. Sitting in 
revision, I do not think it desirable to 
interfere with the discretion of the learn- 
ed Additional District Judge on this ac- 
count and examine the propriety of the 
exercise of that discretion by him, He has, 
however, directed the defendants concern- 
ed to remove the new constructions with» 
in two months of his order. In the event 
of the failure of the defendants to ‘have 
removed the offending construction, it 
would be open to the court below to exer- 
cise the powers conferred upon it under 
sub-rule (4) of Order 39, Rule 2 of the 
Code i.e. selling the property and award~« 
ing appropriate compensation to the plain~ 
tiffs therefrom. 


6. Mr. Bindeshwari Prasad Sinha, 
learned connsel, has further raised a con- 
tention and that seems to me to bave. 
some force is that the property that 
should be attached must be of the person 
guilty of disobeying the order of injunc- 
tion, The property.. therefore, should have 
been of the defendants first party.: The 
learned Additional District Judge has, 
however, ordered the attachment of ‘the 
property in question’, perhaps, thereby 
meaning the suit property. It is not clear 
to me from the facts stated in the judg- 
ment as to whether ‘the property in ques- 
tion can be sold in case the contingency 
contemplated in sub-rule (4) of Order 39, 
Rule 2 arises as the property of the de- 
fendants concerned and out of the sala 
proceed any compensation could be given 
to the plaintiffs, The trial court will exa- 
mine this aspect of the matter and if the 
property in question cannot answer the 
properties as belonging to defendants 1 to 
5, it will take steps for attachment of such 
property. | 


7. Save and except this modifica- 
tion in the order of the court of appeal 
below, I do not find any merit in this ap- 
plication and would accordingly dismiss 
the same, but without costs. 

Application. dismissed, 
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in election of managing committee of the 
school — Managing Committee after its 
constitution - selecting non-petitioner as 
Head Master of the school — Petitioner is 
estopped from challenging appointment 
Ox ground that ihe committee was not 
properly constituted —— (Evidence Act 
(1872), S. 115). Misc. Judi, Case No. 404 of 
1961. D/~- 19-7-1961 (Pat.), Followed. 


(Para 6) 
Cases Referred: ‘Chronological Paras 
1974 BBCI 1001 7 


AIR 1963 Pat 118 = 1962 BLJR 681 6 
ach wie SC 1210 = 1962 Supp (2) a 
(1961) Mise. Judi. Case No. 404 of 1961, 
D/~ 19-7-1961 (Pat.) 6 
. Radha Raman, Dinesh Chandra Sinha, 
for Petitioner; T. K. Jha, Standing Ccun- 
sel No. 1 and Sachchidanand Jha, Jr. 
Counsel to Standing Counsel No. 1 and 
Prabha Shankar Mishra and 1. T. Gour for 
Nos, 4 to 7, for Respondents. 

ORDER :— This application by Jadu- 
nandan Puri under Articles 226 and 227 
of the Constitution of India is directed 
against the order dated the 23rd Febru- 
ary, 1974, as contained in Annexure 5, 
passed by the District Education Officer 
(respondent No. 2) approving the appcint- 
ment of Surendra Deo Singh (respon-jent 
No. 7) as the Head Master of Ashok Ucha 
Vidyalaya at Daudnagar in the district of 
Aurangabad, as recommended by the ad 
hoc managing committee of the said scnool 
(respondents Nos. 4 to 6) by its resolrtion 
dated the 29th January, 1974 as contaned 
in Annexure F to the counter-affidavii fil- 
e] by respondents Nos. 4 to 7. In the ap- 
plication the petitioner has prayed for 
quashing of the appointment of resdon- 
dent No. 7, for cirection to the authorities 
to take steps for appointment of a penma- 
nent Head Master afresh, in accordance 
with law, and for a further direction to 
respondent No. 3 (the Sub-divisional Cdu- 
cation Officer) to take steps for exp edi- 
tious reconstitution of the Managing Com- 
mittee of the said school. 


2. In order to appreciate the roint 
involved in this application, it will be ne- 
cessary to state briefly the facts, as stated 
by the petitioner in his writ applicaticn:— 


His application relates to'a non-Gov- 
ernment recognised High School known as 
‘Ashok Ucha Vidyalaya’ at Daudnager in 
the district of Aurangabad. The manaing 
committee of the aforesaid school was 
constituted on the lith of May, 1973 An 
appeal was filed against the constitution 
of the above committee under Rule £0 of 
the Bihar Higa Schools (Constitucion, 
Powers and Functions of Managing Com~ 
mittee) Rules 1964 (hereinafter referred to 
as the Rules), before the President of the 
Board of Secondary Education (respon- 
dent No. 1) who set aside the constitution 
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of the above managing committee, and 
directed reconstitution thereof within the 
maximum period of two months by his 
order dated the 7th November, 1973, as 
contained in Annexure 1 to the writ peti- 
tion. By the said order the President of 
the Board had also directed that during 
the above pericd the Head Master of the 
School, the departmental representative 
as well as life members would continue 
to function as members of the Managing 
Committee, The petitioner further stated 
in his application that there was no life 
member in the said school, Respondent 
No. 3 unauthorisedly nominated respon- 
dents Nos, 5 and 6, in place of life mem- 
bers, who were merely donor members. 
Although, the President had directed the 
élection of the new Managing Committee 


_to be completed within two months, no 


election was held till the filing of the writ 
application by the petitioner in this 
Court, The ad hoc managing committee 
took steps for appointment of a perma- 
nent Head Master for the said school by 
issuing advertisement for the same, which 
was published in the Searchlight dated 
the 15th January, 1974. A copy of the 
said publication is Annexure 2. According 
to the petitioner, the advertisement ought 
to have been published at least in two 
daily newspapers of Bihar, as per regula- 
tions and the rules framed under Sec. 8 (1) 
of the Bihar High Schools (Control and 
Regulation of Administration) Act, 1960. 
The petitioner has further stated in his 
application that he along with others 
made applications for appointment to the 
post of the Head Master, He also stated 
that he had bean officiating as Head Mas- 
ter of the School continuously from the 
year 1971. He had also functioned in the 
said eapacity in the year 1968 till Octo- 
ber, 1969. He was in service in the said 
school from 1945 and had been Assistant 
Head Master since 1955. The petitioner is 
an M.A. trained and he has till now put in 
over 28 years of service as teacher in 
various capacities in the said school. He 
has further asserted in paragraph 9 of the 
application that respondents Nos, 5 and 6 
held a farcical interview on the 29th Ja- 
nuary, 1974 and recommended the names 
of the following three persons in order of 
preference for appointment to the post of 
the Head Master of the said school to res- 
pondent No. 2 the District Education Offi- 
cer: 


(iy Sri Sunder Deo Singh (respondent 
No. 7), | 

(ii) Sri Rakiv Saheb and 

(iii) Sri Agam Prakash Verma. 
In other part of his application ihe peti- 
tioner stated that respondent No. 7 had 
been in service of the said school from 
the year 1958 and-he was censured by the 
Managing Committee -under resolution 
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No. 4 dated the 29th April, 1973, for his 
lapses in evaluation cf school examination 
answer books. His conduct in accounts 
matter was also under examination by the 
Managing Committee in 1973. He was also 
Gebarred from e@xaminationship of the 
Board for five years from the year 1973. 
Respondent No. 7, he stated, is the father- 
in-law of the younger brother of respon- 
dent No. 5 and happened to be the Samdi 
of respondent N>. 6. Respondent No. 5 is 
the Secretary of the said school whereas 
respondent No, 6 is the President of the 
ad hoc managing committee, Respondent 
No. 5 is nephew of respondent No. 6. 
When: the vetitioner learnt about the fact 
of the recommendation of respondent No. 
"7 to the post of the Head Master of the 
said school, he sent a written protest to 
respondent No. 2, as disclosed in Anne- 
xure 3. He further stated in paragraph 14 
of the petition that respondent No. 2 as- 
sured the petitioner that justice would be 
done in the matter and in his letter dated 
the 21st February, 1974 (Annexure 4) he 
directed respondent No. 4 to hold an inter- 
view afresh for which an expert was 
be depuied to help the selection. How- 
ever, respondent No. 2 only after two 
days passed the impugned order approv- 
ing the appointment of respondent No. 7. 
3. No counter-affidavit has been 
filed on behalf of respondents Nos, 1 to 3. 
However, a counter-affidavit has been fil- 
ed on behalf of respondents Nos. 4 to 7 on 
the 26th November, 1974, inter alia, sub- 
mitting therein that the petitioner had no 
locus standi to challenge the order as con- 
tained in Annexure 5: the petitioner hav- 
ing acquiesced and participated in the 
interview, was estopped from challenging 
the same. On the point of estoppel in 
paragraph 8 it was further mentioned 
that in pursuance of the direction of the 
President (respondent No, 1) a meeting 
was held in the school on the 9th Decem- 
ber, 1973, by respondent No. 3 for the 
purpose of electing the President and the 
Secretary of the School. It was attended 
by the petitioner in the capacity of the 
Head Master in charge along with respon- 
dents 5 and 6. Respondent No, 5 proposed 
the name of resnondent No. 6 for the post 
of the President, which was seconded by 
the petitioner and accordingly, respon- 
dent No. 6 was unanimously declared 
elected as the President of the School. 
Respondent No. 6 proposed the name of 
respondent No. 5 for the post of the Secre- 
fary which was seconded by the petitioner 
and, accordingly, respondent No. 5 was 
elected as the Sécretary of the School. 


4. A reply to the counter-affidavit 
was filed by the petitioner on the Ist of 
April, 1975, controverting certain facts 
alleged in the counter-affidavit by the pe- 
titioner. Thereafter a supplementary 
counter-affidavit was filed on behalf of 
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respondents Nos, 4 to 7 as a rejoinder to 
the reply to their counter-affidavit, on 
the 10th of April, 1975. 


5, By order dated the 9th March, 
1974, Anwar Ahmad J. had referred this 
case to a Division Bench, This is how it 
has come before us, 


6. Mr. Radha Raman learned 


counsel appearing on behalf of the peti- 


tioner has placed before us the relevant 
facts as well as other materials on the 
record. In our opinion, the foremost point 
to be decided in this application is as to 
whether, in the circumstances mentioned 
in the application as well as in the coun- 
ter-affidavit filed on behalf of respondents 
Nos. 4 to 7, the petitioner had a locus 
standi to file an application under Arti- 
cles 226 and 227 of the Constitution, parti- 
cularly when he along with cthers had 
appeared before the ad hoc managing 
committee as a candidate for the post of 
the Head Master of the said School and 
when he had seconded the election of res- 
pondents Nos, 5 and 6 as Secretary and 
President respectively. Now according to 
us, it is not open to him to say that the 
Said managing committee was not duly 
constituted. It is clear that he is estopped 
from making such assertion. It will be 
relevant to reproduce the provisions con- 
ee under Section 115 of the Evidence 
ct: 


“When one person has, by his decla- 
ration, act or omission, intentionally caus- 
ed or permitted another person to believe 
a thing to be true and to act upon such 
belief, neither he nor his representative 
shall be allowed, in any suit or proceeding 
between himself and such person or his 
ner to deny the truth of that 

ing.” 


The principle of estoppel follows from 
the said provision, Reference may be 
made to Halsbury’s Laws of England, 


Third Edition, (Volume 15) at pages 235- 
236 which deal with the Law regarding 
Estoppel by conduct, wherein the rele- 
vant passage reads:— 

‘wo... Thus a man who, acting as 
director of a company takes part in con- 
firming the allotment of shares to him- 


self, cannot, in an action for calls, be 
heard to say that his appointment as 
director, or the allotment of shares, was 


irregular and ultra vires.” 


An appropriate case is ta be found in an 
unreported judgment dated 19-7-1961, in 
Dr, Rai Shivendra Bahadur v. The. Gov- 
erning Body of Nalanda College (Misc. 
Judicial Case No. 404 of 1961 (Pat.)), Unt- 
walia, J.,.(now the Judge of the Supreme 
Court) while delivering the judgment for 
the Court, has mentioned at page 11 of 
the judgment that the points which were 
raised on behalf of the petitioner -were 
combated by learned counsel for.the res- 
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pondents (of the case). On behalf of “the 
respondents it was strenuously argued 
there that the appointment of the peti- 
tioner was not valid in law because (i) the 
previous governing body at its meeuny 
held on the 23rd February, 1958 hurrEd- 
ly passed the resolution appointing the 
petitioner as Principal without consicer- 
ing the cases of other teachers, specielly 
of Mr, A. Hasan of the college for promo- 
tion and (ii) the appointment of the pti- 
tioner was never approved by the Syrdi- 
cate of the University as required by 
Article 5 of Statute XVI. According to 
the respondents, the petitioner was mot 
only a party to the various resolutions of 
the new governing body, but also ` acted 
upon them having applied for the pos of 
the Principal and having also appearec at 
the interview before the Governing Body 
on the 18th December, 1960. The petiton- 
er was, therefore, not entitled to any writ 
or order in his favour in that case, Unt- 
walia, J. at page 18 of the judgment >b- 
served:— 


“He having acquiesced in that and 
having applied and taken his chance for 
being appointed as Principal of the Col- 
lege must be deemed to have accepted the 
action of the Governing Body as valid and 
legal, It is not open to him now after hav- 
ing failed to secure the appointment by 
the new Governing Body to come to “his 
Court for a writ in the nature of mania- 
mus or any order or direction of the ike 
mature,” 


Therefore, in our opinion, the petition=r’s 
application is not maintainable mainly on 
the ground that the petitioner is estopred 
from challenging the validity of the Con- 
stitution of the ad hoc committee, Mr. 
Radha Raman, however, urged that the 
petitioner is not estopped from challeng- 
ing its consiitutionality. He has relied on 
a decision of this Court in the case o 
Bengal Coal Co, Ltd. v. Chairman, Œn- 
tral Govt. Industrial Tribunal (AIR 63. 
Pat 118). He drew our attention to pera- 
graph 8 of the judgment at pages 120-21. 
Im our opinion, the observations made by 
their Lordships in that case are not ap- 
plicable to the facts of the instant case. It 
is true that in that case their Lordskips 
have observed that the petitioner was not 
estopped from raising objection in writ 
petition. It may be noticed that in hat 
case the question was regarding the con- 
stitutionality of the Central Government 
Industrial Tribunal. The petitioner in -hat 
case had submitted to its jurisdiction and 
had not challenged its constitutionalitr at 
all in his writ application, Therefbre, 
their Lordships have held in that zase 
that mere ecquiescence of the petitioner 
would not confer jurisdiction on the Tri- 
bunal, if it was not validly constituted. 


* In the instant case, as. mentioned ear-ier; 
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the petitioner himself had seconded the 
election of respondents Nos. 5 anc 6, and 
thereafter when it was so constituted, he 
himself appsared for interview along with 
others, Therefore, according to us, the 
present case is governed by the cbserva- 
tion made by Untwalia, J. in the unreport- 
ed decision referred to above which was 
affirmed by the Supreme Court (vide AIR 
1962 SC 1218). 


1. Mr. Radha Raman, then con- 
tended that in the instant case, the coùn- 
ter-affidavit which has been filed on be- 
half of respondents Nos. 4 to 7 has been 
sworn by r2spondent No. 7 ‘himself who 
was appointed by the said members of the 
ad hoc maraging committee, Besides, ac- 
cording to him, respondent No. 7 had no 
authority to swear affidavit on behelf of 
the ad hoc managing committee. In order 
to find support to his contention, he relied 
upon a decision of this Court in the case 
of Nirmalendu Bhattacharya v. President 
Board of Secondary Education (1974 BBCI 
1001), where Anwar Ahmad, J., observed 
that the right to sue or defend a legal 
proceeding vested in the Managing Com- 
mittee. In fact, Rule 31, swh-rules (1) and 
(2) of the Bihar High Schools Rules deal 
with all the powers the managing com- 
mittee was made to possess, There was no 
mention anywhere that any right of the 
managing committee would vest in the 
President, Clause (2) of Rule 33 provided 
for delegation of powers of the managing 
committee to the President with regard to 
the conduct of business alone, His Lord- 
ship further observed that in the applica- 
tion it was not mentioned anywhere that 
the managing committee by its resolution 
had delegated its powers to the President 
as contemplated in the aforesaid Clause 
(2) of Rule 33, The President. therefore, 
had no locus standi to file an application: 
under Articles 226 and 227 of the Consti- 
tution: for enforcement of any right what- 
soever, The right if any, rested in the 
Managing Committee and not in the Pre- 
sident. In our opinion, the above observa- - 
tion of his Lordship is also not arplicable 
to the facts of the instant case: nor does 
it support the contention of Mr. Radha 
Raman, It may be seen that in that case 
the President alone was the petitioner. 
Therefore, whether he had any locus 
standi or not, his Lordship was consider- 
ing, but in the instant case the counter- 
affidavit has not been filed solely by res- 
pondent No. 7. It has also been filed on 
behalf of respondents Nos. 4 to 6. It is 
true that respondent No. 7 has sworn the 
counter-affidavit. In first two paragraphs 
of the counter-affidavit he has stated as 
follows:— 


= “L That I am respondent Ne, 7 and’ 
as such fully aware of the facts and cir- 
cumstances leading to this case.” RaR 


- 
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“2. That I have gone through the con- 

tents of the writ petition under reply 
(hereiaafter to be called. ‘the petition’) 
which I have understood.” 


Lastly in paragraph 27 of the counter- 


affidavit it is stated as follows: 

“That the contents of paracraphs 
Nos. 1, 2, 7, 8, 10 to 16, 18 to 21 and 26 are 
frua to my knowledge and information de- 
rived from the records of the case and the 
rests are my submissions to this Hon'ble 
Court.” 
Therefore, we do not find any flaw in the 
affidavit sworn by respondent No, 7. Be- 
sides in the instant case, as mentioned 
aarlier, the petitioner has himself in para- 
3sraph 7 of his application stated that he 
along with others made application for 
appointment to the post of the Head Mas- 
ter, Obviously, therefore, he had also ap- 
peared ‘before the ad hoc managing com- 
mittee for ‘being appointed as the Head 


Master of the School. After due conside- ` 


ration, therefore, frem different aspects of 
the matter, we are of the view that the 
application of the petitioner is not main- 
tainable, | 

8. In the result, the application is 
dismissed and the order as contained in 
Annexure 5 to the writ application is con- 
firmed. In the circumstances of the case, 
however, there will be no order as to 


costs. o 
j Petition dismissed. 
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M/s. Bihar Small Arms, Petitioner v. 
The Union of India and others, Respon- 
dents. 

i Civil Writ Jurisdiction Case No. 1808 
of 1974,. D/~ 15-4-1975. . `> 

(A) Arms Act (1959), S. 17 and Sch. 7 
Item 9 (a) — Change in place of manu- 
- facturing —- Central Government alone is 
rompetent to grant — Licence granted in 
Form No, IX for manufacturing unit of 
gun factory — Arms Rules (1962), Rr. 4 
and 53. i 

For the purpose of S, 17 the licensing 
authority for making a variation in the 
zonditions of the licence will be as pres- 
zribed in the Rules. According to R. 53 
zhe area of validity of the licence speci- 
ned in the licence may ‘be extended by the 
authority which has got power to grant a 
licence. So’ fer as item 9 (a) of Sch. D is 
roncerned the Central Government is the 
licencing authority which can grant the 
licence and the State Governrnent is the 
licensing authority which can renew it. In 
view of provisions of R. 53 therefore the 
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Bihar Small Arms v. Union of India 
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State’ Government is not competent to ex- 
tend the area of validity of the licence 
granted in Form No. IX for locating a 
manufacturing unit of Gun factory at a 
particular place. (Para 5) 


B. C. Ghose, Sankat Haran Singh 
and V. P. Singh, for Petitioners: Balbha- 


dra Prasad Singh (Advocate General), Sita 


Sharan. Singh (Jr. Counsel to the Advo- 
cate General), R. N. Sahai Sinha (Stand- 
ing Counsel, Central Govt. and Lala Sa- 
chindra Kumar) for Respondents, 


ORDER :— The petitioners are part- 
ners of a firm, M/s. Bihar Small Arms. 
The firm was granted a manufacturing 
licence No, 3/61 in Form No. IX for locat- 
mg a manufacturing unit of gun- factory 
at Monghyr. The licence was renewed 
from time to time as required by law, The 
manufacturing unit of the petitioners is 
located: in a very small space at gun fac- 
tory within Jail compound at Monghyr, 
and they could not get extra space there 
in spite of all efforts by them. Accord- 
ingly, the petitioners approached the au- 
thorities for location of their unit (within 
the same manufacturing limit as shown 
in the licence) outside the jail campus (at 
Monghyr). On the 16th September, 1970, 
they applied for an additional manufac- 
turing unit at Bakhtiarpur. By a letter 
dated the 20th February, 1970 (Anne- 
xure 18), the Under-Secretary to the Gov- 
ernment of India had intimated to the 
Secretary to the State Government that 
the Government of India (respondent ‘No. 
1) had no objection to any change in res- 
pect of such place of business, factory or 
shop being allowed by the State Govern- 
ment to any licensed unit within ‘their: 
State, The State Government (respondent 
No, 2) approved the addition of Bakhtiar- 
pur as a place of business/factory of the 
petitioners, and, accordingly, on the 15th 
December, 1972, Bakhtiarpur was added 
in column No. 3 of the licence in Form 
IX meant for the place of business, fac- 
tory or shop. By letter No. 4573 dated the 
19th October, 1974 (Annexure 5) the Dis- 
trict Magistrate, Patna (respondent No, 3) 
informed the petitioners that by the order 
of the Government all the permissions and 
facilities granted to the petitioners for 
the manufacturing unit at Bakhtiarpur 
were cancelled with effect from the 11th 
October, 1974. By the said letter, the peti- 
tioners were also directed to produce 
their licence in Form IX for necessary 
amendment. By this writ application 
under Article 226 of the Constitution of 
India the petitioners want quashing of 
the order and directions contained in. An- 
nexure 5. Their case is that after their 
licence was amended and they were allow- 
ed to have a manufacturing unit at Bakh- 
tianpur, they spent a huge amount to the 
tune of lacs over erection of Sheds, con- 
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struction of factory, purchasing mod=rn 
machines, tcols and equipments, etc. ¿nd 
advance payment to the labourers, etc. 
They further claim that they were .10t 
heard before the letter (Annexure 5) was 
issued. It has been urged on their 2e- 
half in the circumstances, the order 
contained in Annexure 5 is bad for two 
reasons: firstly, that there has been a 
violation of the rule of natural justice in 
passing the order without hearing the 
petitioners, and, secondly, that respondant 
No, 1 having intimated by Annexure 18 
that the State Government could permi a 
change in respect of the place of busiress 
and the State Government (respondent 
No, 2) having allowed such a change, they 
cannot be allowed to resile from the ap- 
proval accorded to the petitioners earLer. 
Reliance is placed on the doctrine of mo- 
missory estoppel. 


2. A lengthy rejoinder has been 
filed on behalf of respondent No. 2. ‘The 
sum and substance of the rejoinder is that 
there has been no illegality in issuing the 
order and direction contained in Amae- 
xure §, A letter dated the 22nd Arril, 
1972 from the Deputy Secretary to the 
Government of India in the Ministry of 
Home Affairs to the Secretary to the Gov- 
ernment of Bihar, Political (Police) De- 
partment hes been msde Annexure A to 
the rejoinder. Ft is stated in the said leter 
with reference to the earlier letter deted 
the 20th February, 1970 (Annexure 18) 
that the Government of India have no 
objection to the shifting of the factory of 
the petitioners’ unit to the proposed in- 
dustrial estate which the Biher Govern- 
ment was intending to establish subiec- to 
the condition that this Firm shifts along 
with all other firms together, to the yro- 
posed industrial estate, where proper se- 
curity arrangement could be made, ‘The 
ease of respondent No. 2 is that the lic- 
ence of the petitioners was amended by 
mistake in ignorance of this direction of 
respondent No. 1. Another letter of the 
sai Deputy Secretary to the Government 
of India written to the said Secretary of 
the State Government which is deted 
the 16th May, 1973, has been made Anne- 
xure B to the rejoinder. From this leter, 
it appears that respondent No. 2 was not 
prepared to shift all the manufacturing 
units located at Monghyr to the propcsed 
industrial estate at Bakhtiarpur, and, in 
the circumstances, respondent No. 1 was 
not agreeable to the shifting of the manu- 
facturing unit of the netitioners only to 
Bakhtiarpur either in whole or in rart. 
It has been urged on behalf of the reson- 
dents that under the law the responcent 
No. 2 had no power to amend the licence 
and, therefore, the amendment allowed 
was without jurisdiction. Jt has further 
been contended that as the matter is gov- 
e erned by statutes and statutory rules. no 
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‘of cancellation will be a futile 
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question of promissory estoppel would 
arise in the case and that remanding the 
matter to the authorities for giving a 
hearing to the petitioners on the cuestion 
exercise 
inasmuch as respondents 2 and 3 cannot 
amend the licence as to the place of ma- 
nufacture, 


3. The real question, therefore, 
which arises for decision in the case is 
whether it was within the power of the 
State Government (respondent No. 2) to 
amend the licence of the petitioners and 
thereby permit them to have a manufac- 
turing unit at Bakhtiarpur. 

4. Section 2 (1) (£) of the Arms 
Act (hereinafter referred to as ‘the Act’) 
defines ‘licensing authority’ to mean “an 
officer or authority empowered to grant or 
renew licences under rules made under 
this Act, and includes the Government”. 
The main part of Section 5 lays down 
that “no person shall— | 

(a) manufacture, sell, transfer, con- 
vert, repair, test or prove, or 


(b} expose or offer for sale or trans- 
fer or have in his possession for sale, 
transfer, conversion, repair, test or proof, 
any fire-arm or any other of such class or 
description as may be prescribed or any 
ammunition, unless he holds in this behalf 
a licence issued in accordance with the 
provisions of this Act and the Rules made 
thereunder: 


Section 15 of the Act confers power on 
the licensing authority to renew a licence. 
section 17 of the Act authorises the lie~ 
ensing authority to vary the conditions 
thereof, Section 44 authorises the Central 
Government to make rules for carrying 
out the punposes of the Act by notifica- 
ton in the OMfieial Gazette. Rules were 
framed by the Central Government in the 
year 1962 and are known es the Arms 
Rules, 1962 (hereinafter referred to as 
‘the Rules’). Rule 4 of the Rules says that 
“licences under Chapter II of the Act may 
be granted or renewed for such purposes, ` 
by such authorities, in such Forms and to 
ibe valid for such period and in such arees 
as are specified in Schedule JI, subject te 
such conditions as are specified in that 
Schedule and in the licence”, Item No. 9 
(a) of Schedule II is relevant for the pur- 
pose of this case and is quoted: hereunder: 
(See Table on next page) 
Rule 58 (1) of the Rules levs down that 
“on application from a licence-holder, a 
licensing authority may extend the area 
of validity specified in his licence, if he is 
satisfied about the need of such extension, 
subject to the condition that the Meensing 
authority has the power to grant a licence 
in relation to the area to which extension 
is sought’. As it appears from Item No. $ 
(a) of Schedule II, quoted above, the He- 
ence for manufacture, etc. is to be grant- 
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Item Purpose Categories Płace? ticeusiag Areastorwhich Renewing Form Cundi- 
No, > of arms; classof authority. the licenc. can authority. No, tions, 

ammunition persons. be granted. 
as defined 
in Schedule. 
i 2 8 4 5 8 7 8 Q 

9(a) Manufacture, con- All Through- Central Withinthe pre. State Gov. IX = i 

varsion, shortening, out India. Govern. mis sto bespe- ernment, 

repair, test other ment, cied in the Pri 
than proof-test, sales licence. i 
transfer, keeping J 

for sale, transfer i 


conversion or test 
of arms and ammu" 
nition, 


ed in Form IX. The Form mentions a 
number of conditions. Condition No, 5 
thereof reads as follows: 


“He shall not manufacture fire-arms 
of any category or description other than 
those allowed to be manufactured under 
' column 4; nor expand his business, €x- 
cept with the prior permission of the Cen- 
tral Government and subject to such con- 
ditions as may be prescribed ky the Cern- 
tral Government.” 


5. Relying upon the provisions of 
the Act and the Rules, referred to in the 
preceding paragraphs, the learned Advo- 
cate General, appearing for respondent 
No, 2 and learned Addl. Standing Counsel 
for the Union of India have contended that 
the change as to the place of manufacture 
in the licence could be allowed by the 
Central Government only. Mr. B. C. 
Ghose, appearing for the petitioners, has 
contended that the variation in the terms 
and conditions of the licence can be allow- 
ed under Section 17 of the Act by the 
licensing authority, and, aeccrding to the 
definition of the expression ‘licensing au- 
thority’ as given in Section 2 (1) (f), it 
also includes the Government which term, 
according to Section 3 (23) of the Central 
General Clauses Act includes any State 
Government. No doubt, the Stete Govern- 
ment is also the licensing authority, but 
it could not vary the conditions of the 
licence and allow the petitioners to have 
any manufacturing unit at Bakhtiarpur. 
In my opinion, the expression “and in- 
eludes the Government” in Section 2 (1) 
(f) dees not indicate that the State Gov- 
ernmenis are the licensing authority for 
all purposes. The first part of the defin:- 
tion shows that an officer or authority 
empowered to grant or renew licence 
under the Rules made under the Act, is 
licensing authority. The expression ‘and 
includes the Government’ was added to 
the definition te remove the doubt and 
make it clear that 2ven the Government, 
that is, the Central Government or any 
State Government could be the licensing 
authority if they are so amnpowered 
under the Rules made under the Act. If 


the construction sought to be put by Mr. 
Ghose is accepted, then a State Govern- 
ment will be the licensing authority under 
the Act concerning any part of India even 
not lying within that State for the pur- 
pose of manufacture, etc. Such a construc- 
tion will make the working of the Act im- 
possible. Therefore, for the purpose of 
Section 17 also, on which Mr. Ghose has 
put strong reliance, the licensing autho- 
rity for making a variation in the condi- 
tions of the licence will be as prescribed 
in the Rules. We have already referred to 
Rule 53; according to which, the-area of 
validity specified in the licence may 5e 
extended by the authority which has got 
power to grant a licence. In Schedule [J to 
the Rules, the heading of column No. 5 is 
‘Ecensing authority’ and the heading of 
column No. 7 is ‘renewing authority’. Un- 
doubtedly, according to the definition of 
the term ‘licensing authority’ in S. 2 (1) $) 
of the Act, it includes both, namely, the 
authority which can grant a licence and 
the authority which can renew it: but in 
relation to the heading of column No. 5 
in Schedule II ‘licensing authority’ means 
the authority which can grant the licence, 
and in relation tc the heading of column 
No. 5 the licensing authority means the 
authority which can renew the licence. So 
far as item No. 9 (a) of that Schedule is 
concerned, the Central Government is the 
licensing authority which can grant tke 
licence and the State Government is the 
licensing authority which can renew it. 
In view of the provisions of Rule 53, 
therefore, the State Government, that is, 
respondent No. 2, is not competent to ex- 
tend the area of validity of the. licence 
of the petitioners. 


6. It has been contended by Mr. 
B. C. Ghose that really it is not a case of 
extending the area of validity as contem- 
plated by Rule 53, and, therefore, thet 


‘rule has no application to the present 


cese, According to him, the area of vali- 
dity means such area which is covered by 
the licence, for instance, if the licence is 
granted originally for one or two dis- 
tricts only, and. subsequently. it is ex- 
tended to other districts of the State; or, 
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5, The next question to be deternin- 
ed is whether the orders of terminatior of 
the services of the petitioners have been pass- 
ed in accordance with or in violation of the 
Regulations. These orders have beeu passed 
under Regulation 13 (i) of the Regulaaons 
which reads as under :— 


“Notwithstanding anything containec in 
Regulations 9, 10 and 12, i 
(i) Where a penalty is imposed or an 
employee on the ground of conduct 
which has led to his conviction =n a 
criminal charge, or 


ar 

the punishing authority may consider the 
circumstances of the case and pass such omders 
thereon as it deems fit.” 


The penalties that can be imposed under the 
Regulations are stated in regulation ~ as 
under :-— 

“(i) Censure; 

(Gi) withholding of increments or promo- 

tion; 

(iii) recovery from pay of the whol: or 
part of any pecuniary loss cased 
to the Board by negligence or breach 
of orders; 
reduction to a lower service, grade 
or post, or to a lower time-scale or 
to a lower stage in a time-scale; 
compulsory retirement; 
removal from service which shail 
not be a disqualification for fcture 
employment; 
dismissal from service which shall 
ordinarily be a disqualification for 
future employment.” 


Regulation 9 prescribes procedure for inpos- 
ing major penalties while regulation 10 pre- 
scribes the -procedure for imposing ninor 
penalties. Regulation 12 pertains to join. im- 
quiry.. Regulation 13 expressly excludes the 
operation of regulations 9, 10 and 12, which 
means that in cases covered by regulatior 13, 
no enquiry is to be held, no show-cause 
notice is to be issued and no explanaticn is 
to be called from the delinquent emplcyee. 
Thus in the case of an employee convcted 
on a criminal charge, his conduct which led 
to the conviction and the circumstance. of 
the case have alone to be: considered for im- 
posing one of the penalties stated in. regula- 
tion No. 7. It has been submitied by the 
learned counsel for the petitioners that the 
orders for termination of services of the 
petitioners have been passed merely on the 
ground that they were convicted of an of- 
fence under Section 188, Indian Penal Code, 
and their conduct, which led to the coxvic- 
. tion, or the circumstances of the case aave 
- not been considered and, therefore, those 
orders cannot be sustained. Reliance for this 
proposition is placed on a Full Bench jadg- 
ment of this Court in Om Parkash v. The 
Director, Postal Services, ILR (1972) 2 >unj 
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(vi) 


(vii) 


Parkash Chander v. H. 5. E. 
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and Har 72 = (AIR 1973 Punj 1) (FB). In 
that case, the petitioner was convicted for 
the commission of offences under Ss. 420/511, 
467, 468 and 471/109, Indian Penal Code, in 
connection with zhe submission of false medi- 
cal reimbursement claims on the: finding that 
he had knowingly used forged cash memos 
for claiming medical reimbursement and had 
tried to cheat the Government in that man- 
ner. After his conviction he was dismissed 
from service by the order of the appointing 
authority reading as under :— 


“Whereas Shri Om Parkash son of Shri 
Charanjit Rai, Postman. No. 37, Amritsar 
H. O. (under supension) was convicted on 
criminal charges under Sections 12C-B, 420/ 
511, 467, 468 and 471/109, Indian Penal Code, 
in the Court case No. 153/67 SPE Ambala 
F. I. R. No. 44/66, by the Court of Shri 
S. K. Jain, Special Judicial Magistrate ist 
Class, Punjab, Patiala, on March 20, - 1969, 
in connection with submission of false medi- 
cal reimbursement claims by him. 


I, the undersinged, now, therefore, dis- 
miss Shri Om Parkash son of Shri Charanjit 
Rai, Postman, Amritsar H. O, from Govern- 
ment service with effect from September 16, 
1969, forenoon.” 


The Full Bench held that the order of dis- 
missal was passed merely on the basis of his 
conviction and without considering the con- 
duct which led to his conviction, as is the 
requirement of Rule 19 (1) of the Central 
Civil Services (Classification and Appeal) 
Rules, 1965. In the cases before us, the 
orders terminating the services of the peti- 
tioners were not passed merely on their con- 
viction, but their conduct which led to their 
conviction and the circumstances of each case 
were considered as is clear from the text of 
the order which has been set out in full in 
an earlier part of this judgment. The text 
of each order clearly shows that the punish- 
ing authority in the first instancé, described 
the facts of each case and towards the end, 
imposed the penalty on the ground of his 
conduct of deliberately violating lawful order 
and showing flagrant disregard to the law, 
which led to his conviction on the criminal 
charge earlier mentioned and came to the 
conclusion that he was not a fit person to 
be retained in service. The reason stated is, 
no doubt, a brief one, but it is the basis of 
the order terminating the services of each 
petitioner. It cannot, therefore, be said that 
the order does not consider the circumstances 
of each case and conduct of each petitioner 
leading to his conviction and the effect there- 
of on his suitability to be retained in service. 
The cases before us are, thus, distinguish- 
able from the case before the Full Bench 
on which reliance has been placed. 

6. It is then argued that the punish- 
ing authority did not exercise his own judicial 
discretion while passing the order of termi- - 
nation of services against each petitioner, but 
signed the order on dotted lines as directed 
by the Chairman of the Board. Since the 
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punishing authority acted as a quasi-judicial 
authority -while passing such orders, his dis- 
cretion could not be fettered by the Chair- 
man and, therefore, the orders, not being 
the result of application of independent mind 
of each punishing authority, are liable to be 
set aside as having been passed at the instance 
of an extraneous authority. Reliance for 
this proposition has deen placed on various 
judgments of the Supreme Court, but I do 
not feel the necessity of burdening this judg- 
ment with quotations from those decisions 
because I find myself in complete agreement 
with this proposition. It has been denied, by 
the punishing authority in each case that he 
passed the order on the direction of the 
Chairman or any otker higher authority. It 
is asserted that he applied his independent 
mind while passing the order and the fact 
that the order in each case is in the same 
language is explained by saying that each 
punishing authority approached the Law De- 
partment of the Board for a legal draft of 
an order terminating the services of the 
erring employees so that proper and legal 
orders could be passed. Under Regula- 
tion 13, no draft of the order is provided 
in the regulations themselves. It is denied 
that the Chairman of the Board issued any 
directive to terminate the services of all the 
employees who had gone on strike and were 
convicted of the offence under Section -188, 
Indian Penal Code. In view of this denial 
there arises a dispute on facts. We do not 
‘consider it a fit case to examine the evidence 
in order to resolve that dispute. In a peti- 
tion under Article 226 of the Constitution, 
when a fact asserted in the petition is denied 
by the respondent, it is not safe to accept the 
assertion made by the petitioner. It can- 
not, therefore, be held that the punishing 
authorities of all the petitioners passed the 
impugned orders at the dictation of the Chair- 
man of the Board and, therefore, there is no 
substance in the plea put forth on behalf of 
the petitioners. Even if the assertion-of the 
petitioners is accepted, in my opinion, the 
orders passed by the punishing authorities 
cannot be quashed on that ground. Extra- 


ordinary situations require extraordinary 
solutions. A policy decision by the manange- 
ment in evtraordinary circumstances, like 


strikes and lock-outs, can be justified in 
order to avoid the allegations of discrimina- 
tion and victimisation or the like. If an in- 
dividual case in due course arises, the punish- 
ing authority has to exercise his own judicial 
mind and discretion in the matter of inflicting 
punishment, but if a sizeable number of em- 
ployees adopt the same course as a result 
cf the decision taken by their Union and are 
guilty of the same acts of conduct leading 
to their conviction, a general policy can be 


laid down by the employer as to the- punish-. 


ment te be imposed upon the erring em- 
. [ployees en masse. In such a case, the plea 
ef interference with the judicial discretion 
of each punishing authority will not be avail- 
able. It is a matter of common experience 
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that whenever a large number of employees 
of the Government or any other establisk- 
ment in the private-or public sector go on 
Strike and the strike is put an end to, it is 
usually as a result of an agreement arrived at 
between the representatives of the employees 
and the officers of the employer that the 

action to ‘be taken against the erring em- 
ployees is decided upon. If a strike is called 
off unconditionally. without arriving at an 
agreement with the management, it will ke 
open to the management to prescribe the 
penalty to be imposed on all the employees, 

who went on strike or were guilty of certain 
1e of misconduct, leviable under the Service. 

es, : 

7. The ratio of the decision of the 
Supreme Court in Punjab National Bank Ltd. 
v. Its Workmen, (1960) 1 SCR 806 = (AIR 
1960 SC 160), relied on by the learned counsel 
for the petitioners, seems to go against his 
contention and supports the view I have 
taken above. In that case a large number of 
employees of the Punjab National Bank went 
on strike, which was termed as illegal by 
the Bank and 150 of them were dismissed. 
The dismissed employees raised an industrial 
dispute which was referred for adjudication 
to the Industrial Tribunal. The Tribunal 
decided that the strike was illegal and parti- 
cipation in illegal strike. justified the dismissal 
of the employees. Even so the Tribunal 
made an order directing the Bank to pay 
certain amount to the employees on compas- 
sionate grounds. The Bank challenged that 
direction for the payment of the amount to 
the employees before the Labour Appellate 
Tribunal which held that, though the strike 
was illegal, the Bank, by its conduct, -had 


. precluded itself from exercising the alleged 


right to dismiss its employees for their parti- 
cipation in such an illegal strike. It was 
pleaded by the Union of the employees that 
it was known to the Bank that the strike 
was the result of the unanimous decision and 
that all the acts committed by the Union and 
its officers before and during the strike were 
the acts not of any individual but of the 
Union as a whole. There was no rule for 
making any distinction between one workman 
and another and if the Bank. took back a large 
number of strikers, it should have taken back 
the 150 remaining workmen as well, but it 
refused to do so because of its policy of 
victimisation, as it wanted to teach a lesson 
to all the office-bearers and active workers 
of the Union. 

A In my opinion in order to avoid 
such like allegations it becomes necessary for 
the management to formulate its policy for 
dealing with the employees who go on strike 
and are convicted of a criminal offence which 
is committed as a result of the decision taken 
by the Union. Since strike is a collective 
action of the employees, they have to be dealt 
with collectively, if any punishment is to. be 
meted out to them. = 

9 In India General Navigation and ,. 
Rly. Co. Ltd. v. Their Workmen, (1960) 2. 


` violated regularly 
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SCR 1 at p. 27 = (AIR 1960 SC 219 the 
following observations appear which show 
that a decision for imposing the same pusish- 
ment on every workman guilty of the same 
misconduct can be made :— 

“To determine the question of puaish- 

ment, a clear distinction has to be made 
between those workmen, who not only jcined 
in such a strike, but also took part in ob- 
structing the loyal workman from carrying on 
their work, or took part in violent demon- 
trations, or acted in defiance of law and 
order, on the one hand, and those work- 
men who were more or less silent parti-ipa- 
tors in such a strike, on the other hand It 
is not in the interest of the Industry that 
there should be a wholesale dismissal o7 all 
the workmen who merely participated in such 
a strike. It is certainly not in the intere-t of 
the workmen themselves,” 
Again, on page 30 of the report, the fodow- 
ing observations are pertinent as to the 
punishment to be imposed on employees who 
defy the lawful orders promulgated under 
Section 144 of the Code of Criminal Pro- 
cedure :— 

“The position, ‘therefore, is that the 
strikes were illegal, that there was no 
question of those strikes being justfied, 
and that, assuming that the strikers were 
liable to be punished, the degree and kind 
of punishment had to be modulated ac-ord- 
ing to the gravity of their guilt. Hence, it 
is necessary to distinguish between the two 
categories of strikers. The Tribuna. at- 
tempted to make such a distinction by drect- 
ing that the 52 workmen, who had been 
convicted under Section 143, read with Sec- 
tion 188 of the Indian Penal Code, were not 
entitled to reinstatement, and the remaning 
208 workmen were so entitled. Dealing with 
the case of the thirty-seven workmen, who 
had been convicted only under Section 188 
of the Indian Penal Code, for transgression 
of the prohibitory orders under Section 144 
of the Code of Criminal Procedure, the Tri- 
bunal put those workmen on the same footing 
as the rest of the workmen. But, in our 
opinion, those 37 workmen do not stand on 
the same footing as the others. 
workmen, who were convicted under S. 188 
of the Indian Penal Code, had been found 
to have violated the prohibitory orders passed 
by the public authorities to keep the public 
peace.: Those convictions were based apon 
evidence adduced before the Magisrate, 
showing that the workmen had proceeded to 
the steamer flat through the jetty, in defance 
of the orders promulgated under Sec. 144. 
We have examined the record and we find 
that there is sufficient indication that -hose 
37 workmen were among the violent str-Kers, 
and could not be placed in the categopy of 
peaceful strikers. Hence, it is clear that hose 
workmen not only joined the illegal strike by 
abstaining from their assigned duty, but also 
promulgated orders for 
maintaining peace and order. Such persons, 
apparently, cannot be said to be peaceful 


Parkash Chander v. H. 3S. E. 


Thoss 37. 


Board (Tuli J.) [Prs. 9-11] P. & H. 35 


strikers, and cannot, therefore, be dealt with 
as lightly as the Tribunal has done. The 
Tribunal, in our opinion, is wrong in taking 
the view that the appellants had nothing to 
do with the violation of the order under Sec- 
tion 144 of the Code of Criminal Procedure, 
promulgated by the District Magistrate, with 
a view to maintaining peace and order at the 
site of work. These 37 workmen, therefore, 
aoe not have been ordered to be reinstat- 


These observations clearly lead to the con- 
clusion that the same punishment is to be 
imposed on all the employees guiltv of the 
same or similar acts of misconduct and this 
can be done by the management laying 
down a policy. 

10. It has also to be borne in mind 
that the Board, under regulation 30. has the 
power to revise the proceedings of any 
punishing or appellate authority, suo motu of ~ 
at the instance of an employee. This regula- 
tion reads as under :— 


“The Board may call for and examine 
the records of any case in which a subordi- 
nate authority passed any order under re- 
gulation 24 or has inflicted any of the penal- 
ties specified in regulation 7, or in which no 
order of penalty inflicted has been passed 
and after making further investigation, if 
any, may confirm, remit, reduce or, subject 
to the provisions of regulation 24, increase 
the penalty or subject to the provisions of 
regulations 9, 10 and 11, inflict any of the 
penalties specified in regulation 7.” 


11. The penalty of termination of ser- 
vice is provided in regulation No. 7 and, 
therefore, even if a punishing authcrity were 
to pass any order other than termination of 
service, it was open to the Board, under re- 
gulation 30, to inflict the punishment of ter- 
mination of service. Instead of exercising 
this power, if the Board or its Chairman ad- 
opted a uniform pattern of punishment in 
the case of all employees convicted of an 
offence under Sec. 188, Indian Penal Code, 
for defying the prohibitory order at Delhi 
or Chandigarh, there was nothing wrong of 
contrary to the Service regulations. I am, 
therefore, of the opinion that even if the 
impugned orders, terminating the services of 
the petitioners under regulation 13, were 
passed by each punishing authority, as a 
result of consultation with the Chairman, or 
as a result of the policy formulated by the 
Board, the orders cannot be struck down on 
that ground and cannot be termed as vitiated. 
It has also to be borne in mind that an 
order of punishment can be passed. even in 
the first instance. by the appellate or revising 
authority. Even under Article 311 of the 
Constitution, which prescribes that an order 
of dismissal or removal from service cannot 
be passed by an authority subordinate to that 
by which he was appointed, an order of dis- 
missal or removal from service can be pas- 
sed by an authority higher than the autho- 
rity, who appointed the civil servant. This 
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matter was considered by a Full Bench of 
this Court in Karnail Singh v. State of Pun- 
jab, (Civil Writ No. 3612 of 1973), decided 
on 1-11-1974 = (reported in 1975 Lab. IC 646 
Punj) (FB), where the question debated was 
whether .an order of retirement on attaining 
the age of 55 years under Rule 5.32 (c) of 
the Punjab Civil Services Rules, Vol. II, 
could be passed by the State Government 
instead of the Excise and Taxation Commis- 
sioner, who had appointed that employee. It 
was held that :— 


“G) in the absence of anything to the 
contrary stated in any relevant 
Statute or statutory rule, the State 
Government or the Governor is the 
appointing authority of a State Gov- 
ernment servant; 


inasmuch as the 'Governor’s power 
to appoint has also been delegated 
by him to the- Excise and Taxation 

_ Commissioner, the Governor as well 
as the Excise and Taxation- Com- 
missioner could validly and effective- 
ly issue to the petitioner, the notice 
of retirement under R. 5.32 (c); 


the Excise and Taxation Commis- 
sioner, while issuing the notice of 
tetirement, is exercising the State 
Government’s power which is dele- 
gated to him by the relevant rules; 


any authority other than the Excise 
and Taxation Commissioner or the 
Governor (the State Government) 
could not issue such a notice, as such 
authority would not be appointing 
ae naes of an Excise Inspector; 
an 


(v) likewise, a notice served by an Ex- 
cise Inspector on the State Govern- 
ment (or the Governor) in exercise 
of his corresponding ‘right under 
Rule 5.32 (c) to retire any time after 
attaining the age of 55 years would 
be as valid and effective as a notice 
served by him on the Excise and 
Taxation Commissioner, 
actually appointed him.” 


On the parity of reasoning it can be held that 
the Board is the appointing authority of every 
employee and other authorities are the dele- 
gates of that power. So the Board can pass 
any order of punishment under the Regula- 
tions and if it guided the individual punish- 
ing authorities to pass a uniform order in 
the case of the petitioners and others like 
them, it committed nc error of Jaw and the 
order cannot be struck down on that ground. 


12. Lastly, it has been argued that 
regulation 13 is violative of Article 14 of 
the Constitution inasmuch as no guidelines 
have been provided to the punishing authority 
for taking action under that regulation. An 
arbitrary power has been conferred on the 
punishing authority the result of which is 
that for the same misconduct, one punishing 
authority may pass an order of dismissal or 


i) 
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(iv) 
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removal from service while another may pass 
an order stopping a number of increments 
and a third may administer only a warning 
and the fourth may pass an order of censure 
and so on. The power under regulation 13 
Is quasi-judicial and it is a fundamental prin- 
ciple of jurisprudence that there is no equality 
before a judicial or a quasi-judicial decision. 
Merely because. different punishments can be 
awarded by different punishing authorities is 
no ground to declare regulation 13 as discri- 
minatory and violative of Article 14 of the 
Constitution. The quantum of punishment 
has to be left to the discretion of the punish- 
ing authority. Jt may here be emphasised 
that Article 14 guarantees equality before the 
law and not before a judicial or a quasi- 
judicial decision. A similar argument was 
advanced. before the Supreme Court in. 
Jagmohan Singh v. State of U. P., AIR 1973 
SC 947, to the effect that uncontrolled and 
unguided discretion in the Judges to impose 
capital punishment or imprisonment for life 
was hit by Article 14 of the Constitution, but 
was not accepted. It was observed that if 
the law has given to the Judge a wide discre- 
tion in the matter of sentence to be exercised 
by him after balancing all the aggravating 
and mitigating circumstances of the crime, 
it will be impossible to say that there would 
be at all. any discrimination, since facts and 
circumstances of one case can hardly be the 
same as the facts and circumstances of an- 
other. Jn an earlier case, Bhudhan Choudhry 
v. State of Bihar, (1955) 1 SCR 1045 = 
(AIR 1955 SC 191) it was held that Art. 14 
can hardly be invoked in matters of judicial 
discretion. After referring to the observa- 
tion of Frankfurter, J., in Snowden vV. 
Hughes, (1943) 321 US 1, that “the Constitu- 
tion does not assure uniformity of decisions 
or immunity from merely erroneous. action, 
whether by the Court or the executive agen- 
cies of a State”, it was observed that 


“the judicial decision must of necessity 
depend on the facts and circumstances of 
each particular case and what may super- 
ficially appear to be an unequal application of 
the Jaw may not necessarily amount to a 
denial of equal protection unless there is 
shown to be present in it an element of inten- 
tional and purposeful discrimination.” 


There is, therefore, no merit in this sub- 
mission which is repelled. 


13. ` It is then submitted by the learn- 
ed counsel for the petitioners that Regula- 
tion 13 should be struck down as conferring 
an arbitrary power on the punishing autho- 
rity because no appeal has been provided 
against such order and in case it be held 
that an appeal has been provided, the ap- 
pellate authority has not been prescribed by 
the Board, and, therefore, the right of ap- 
peal has remained dormant and has, in fact, 
been denied to the petitioners. There is 
equally no merit in this submission because itl. 
is not necessary that in every case an appe 
or appeals should be provided against the 
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orders of the punhing authority or any 
authority exercising judicial or quasi-judicial 
powers. No statutory provision or regida- 
tion can be struck dewn on this ground. In 
the case of the petiticners the right of appeal 
has been provided under regulation 18. By 
virtue of regulation 31, Appendix ‘B’ to 
Punjab Public Works Electricity Branch P:o- 
vincial Service Class III (Subordinate Po +s) 
Rules, 1952, is still in force and that presc- 
ribes the appointing authority, the nature of 
penalty, authority empowered to impose pn- 
alty, appellate authority and second appelfate 
or revisional authority. These rules have b:en 
kept in force by orders dated February 19, 
1959 and October 1, 1960, of the Punab 
State Electricity Board and the order of zhe 
Haryana State Electricity Board dated hay 
10, 1967. The petitioners, however, did 20t 
avail of the remedy of appeal and only m.de 
representations to tke punishing authori ies 
for review of their orders which were decian- 
ed. 

14, The valicity of regulation 13 is 
also attacked on the ground ‘that it does jot 
provide for any opportunity of hearing beng 
afforded to the deliaquent employee agasmnst 
whom action is contemplated. It is said taat 
the violation of the rule of natural jus-ice 
— audi alteram partem — makes the orcers 
of termination of services null and void. In 
this connection it may be stated that the 
rules of natural juste do not form part. of 
the law of the lanc, they only supplen=nt 
the law and do not supplant it. If a stamte 
specifically provides ihat a hearing need 30t 
be given to an employee before inflicang 
certain punishment, i: has to be seen whether 
the provision is reascnable or not. The same 
rule will apply to a -egulation prescribing the 
conditions of service between an autonomous 
body and its emplorees. Article 311 (2) of 
the Constitution provides that no person, who 
is a member of a cvil service -of the Urion 
or an All India Sermice or a civil service of 
a State, or holds a civil post under the 
Union or a State, shall be dismissed or re- 
moved or reduced in. rank except after an en- 
quiry in which he has been informed of the 
charges against him and given a reasoncble 
opportunity of being heard in respect of those 
charges and where ic is proposed, after sich 
enquiry, to impose o2 him such penalty, until 
he has been given a reasonable opportunity 
of making representetion on the penalty pro- 
posed, but-only on che basis of the evidence 
adduced during such enquiry. To this cleuse 
a proviso has been added that it shall not 
apply where a member of a service is dis- 
missed or removed or reduced in rank on 
the ground of condact which has led to his 
conviction on a criminal charge, which cEar- 
ly means that after conviction if the purish- 
ment is to be impcsed on the basis of the 
conduct which led -o his conviction, no en- 
quiry need be held nor any opportunity, of 
hearing or showing cause against the oro- 
posed penalty has te be afforded to the pub- 
lic servant concerned. Regulation 13 is also 
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analogous to clause (2) of Article 311 with 
its proviso. Similar also is Rule 19 of the 
Central Civil Services (Classification, Control 
and Appeal) ` Rules, 1965. The regulation 
cannot be struck down on the ground that 
it does not provide for an opportunity of 
hearing being affcrded to the delinquent em- 
ployee before passing the order of punish- 
ment for the reason that the employee has 
the chance of showing his innocence when he 
faces the criminal trial and if he is not able 
to exculpate himsəif there, a second enquiry 
into the same facis need not be held by the 
disciplinary authority. In this view of the 
matter, regulation 13 is valid and action under 
it could be taken by the punishing authority 
against the petitioners. 


15. For the reasons given above, I 
find no merit in these petitions which are ` 
dismissed, but without any order as to costs. 
The dismissal of the petitions will, however, 
not bar the parties from negotiating a settle- 
ment, if desired. 


SANDHAWALITA, J.:— 16. I have 
the privilege of perusing the very lucid judg- 
ment prepared by my learned brother Tuli, 
J. I agree with him that the writ petitions 
must be dismissed. l 


17. It is, however, only on an ancil- 
lary point that I feel compelled to refrain 
from giving wholė-hearted concurrence to the 
above-said judgment. It was urged before 
us that the punishing authority in these cases 
did not exercise its own judicial discretion 
While passing the order of termination against 
each petitioner but had signed the order on 
the dotted line, as directed by the Chairman 
of the Board. As has been fully noticed by 
my learned brother Tuli J., the allegations 
of fact for this contention were stoutly denied 
on behalf of the respondents. It was cate- 
gorically stated in the return that the order 
of termination was not passed on the direc- 
tion or behest of the Chairman of the Board 
or of any other higher authority. Equally 
it was asserted that the punishing authority 
had acted in a quasi-judicial manner and in- 
dependently applied its mind whilst passing 
the orders in each individual case. The close 
similarity of the language of the orders was 
plausibly explained on the respondents’ behalf 
by averring that the Law Department of the 
Board had prepared a legal draft for passing 
a proper order in case termination of the ser- 
vices of the erring employee was to be 
resorted to. 


18. It is well settled that the burden 
of establishing the necessary facts to show 
the invalidity of an impugned order obvious- 
ly rests on the writ petitioner. In this case, 
the petitioners had on the pleadings before 


‘us signally failed to discharge that burden 


and we are unanimous in our opinion that it 
was not a fit case for examining evidence to 
resolve the dispute, if any. I agree entirely 
with Tuli, J., that on these facts it was whol- 
ly unsafe to accept the assertions made by 
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the petitioners and the contention must, there- 
fore, be rejected. I would wish to rest my 
Judgment in the context of this contention 
upon the above-said firm footing. 


19. On the above-said finding, no fur- 
ther issue arises and it is, therefore, that I do 
not feel at all- the necessity of pronouncing 
upon a hypothetical proposition. My learn- 
ed brother Tuli, J., however, has proceeded 
to hold that even if the assertion of the peti- 
tioners that their services have been termi- 
nated at the command and direction of the 
Chairman of the Board was correct, still the 
orders passed by the punishing authority in 
its quasi-judicial capacity would not be taint- 
ed with any infirmity. This issue in these 
hypothetical terms was not debated before us 
at length on behalf of the respondents and 
that is one reason for my reluctance to arrive 
atany considered finding thereon. However, it 
_jappears to me that it is well established, both. 
on principle and by a long line of precedent, 
that a quasi-judicial power must be exercised 
independently and completely uninfluenced by 
lany extraneous consideration. That principle 
‘perhaps admits of little or no exception. 
Therefore, to carve out a proviso or an €x- 
ception to this rule, even in. the context of 
slightly unusual circumstances may well not 
be called for and indeed may be fraught 


with consequences which may ultimately tend ` 


‘to erode the basic principle underlying the 
. exercise of judicial or quasi-judicial power. 
I am, therefore, unable to persuade myself 
that the mere fact that the employee-peti- 
tioners had acted collectively would, in any 
way, justify the abandonment of the accept- 
ed mode and manner of exercising quasi- 
judicial authority. 


29. I am mere than fully conscious 
that troublesome practical diificulties in pecu- 
liar situations may well arise. That, however, 
is a matter for the legislature or the rule- 
making authurity, as the case may be. To 
create a remedy for such a situation by way 
of interpretation which may tend to erode 
the salutary principle of quasi-judicial power 
appears to me to be fraught with danger. 
Once it is held that a person or body of per- 
sons -is to act quasi-judicially, then the mere 
fact that the action they intend to counter, 
is en masse or collective would not justify the 
abandonment of the hallowed principle that 
quasi-judicial power must be exercised in- 
dependently and untrammelled by any ex- 
traneous influence. l 

21. © With the aforesaid words, I 
would reiterate my concurrence with Tuli, J., 
on all the other points. 


Petitions dismissed. 
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Sadhu Singh and others, Defendants- 


Appellants v. Pritam Singh s/o Narain 
Singh and another, Plaintiffs-Respondents. 


Second Appeal No. 39 of 1972, D/- 
8-5-1975.** 

(A) Civil P. C. (1908), O. 2, R. 2 and 
E. 4 — Suit for possession of immovable 
property filed — Subsequent suit for ac- 
crued mesne profits not barred. 


Per Sandhawalia and Muni Lal 
Verma, JJ. (Majority view) :— O. 2, R. 2 
of the Civil P. C. does not bar a suit for 
mesne profits filed subsequently to a suit 
for possession of the property because fhe 
Claim for those accrued mesne profits had 
not been earlier included therein, Con- 
flict in case law discussed. 

(Paras 35 and 38) 

Reading R. 2 and R. 4 together the 
conclusion is inevitable that O. 2 treats 


the cause of action for recovery of im~ 


movable property as distinct from a cause 
of action for the mesne profits thereof, 
(Para 11) 


Per Man Mohan Singh Gujral, J. 
(Contra) :— A second suit for recovery of 
mesne profits would be barred if in the 
earlier suit for recovery of possession of 
immovable property that relief igs rot 
claimed and that the cause of action for 
the recovery of immovable property and 
for the recovery of mesne profits arising 
therefrom is the same. {Para 72) 


: O. 2. R. 4 is not intended to provide 
exception to O. 2. R. 2 but is to be taken 
as an explanation only, (Paras 71 and 48) 
Cases Referred: Chronological] Paras 
AIR 1966 Andh Pra 325 = (1965) 2 Andh 


WR 226 26, 33. 32 
AIR 1964 Bom 42 = 65 Bom LR 588 ' 
18, 64, 70 


AiR 1960 SC 1118 = (1960) 3 SCR 975 35 
AIR 1958 SC 918 = 1959 SCR 1099 35 
AIR, 1954 Orissa 202 = ILR (1954) Cut 232 

64, 71 


Sa a a 

*(Note :— In this case, the Judges of the 
Full Bench differ in their views. The 
majority view is taken bv S. S. Sandha- 
walia and Muni Lal Verma, JJ. and: the 
minority view, by Man Mohan Singh 
Gujral, J. The judgments in the case 
are printed in the order in which they 
are given in the certified copy—Ed.) 


**(Decided by Full Bench on order of res 
ference made by Man Mohan Singh 
Guiral, J. on 16-11-1973). l 
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K. K. Aggarwal with G. C. Garg for 
Appellants; H. L. Sarin with M/s. M. L. 
Sarin. M. S. Libarhan and S. K. Gawari, 
for Respondents. 

S. S. SANDHAWALIA, J. :— The 
issue of law arising from virtually un~ 
disputed facts in this reference may well 
be formulated in the following terns :— 

“Whether Order 2, Rule 2 of the ode 
of Civil Procedure, 1908 bars a suit for 
mesne profits filed subseauentilv to a suit 
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for possession of the property because the 
claim for those accrued mesne profits had 
not been earlier included therein ?” 


It suffices to advert to the relevant facts 
briefly, The subject-matter of the dis- 
pute is the urban property situated at 
Circular Road, Ambala City. In Janu- 
ary, 1966, Pritam Singh respondent alone 
brought a suit for possession of the above- 


‘ said property alleging inter alia that the 


defendants were in wrongful and un- 
authorised occupation tnereof from the 
14th of June, 1965. In this suit he did 
not include any claim for mesne profits 
which had accrued till the date of the 
filing of the same, That suit is still pend- 
ing decision. Later in 1968 Pritam: Singh 
respondent along with his sister Smt. Sur- 
jit Kaur respondent together brought the 
present suit (from which this regular se- 
cond appeal arises) for the recovery of 
Rs. 3,200/- as mesne profits or in the 
alternative as damages for illegal use and 
occupation of the property above-men- 
tioned from the original date of its un- 
authorised occupation, 


2. Apart from the other grounds 
the defendants resisted the second suit on 
two preliminary objections regarding 
which the trial Court struck the follow- 
ing two issues :— 

1, Whether the trial of the suit cannot 
be proceeded with in view of the provi- 
Silens of Section 10, Civil Procedure Code ? 

2. Whether the suit is barred under 
Order 2. Rule 2 of the Code of Civil Pro- 
cedure as alleged in para. 2 of the preh- 
minary obj ections in the written state- 
ment ? 

Both the above-said issues were decided 
against the plaintiffs resulting in the dis- 
missal of the suit. On appeal the learned 
Additional District Judge, Ambala, up- 
held the finding of the trial Court on 
issue. No, 1. but on issue No. 2 he reversed 
the finding of the trial Court by holding 
that the suit was maintainable and not 
barred by the provisions of Order 2, Rule 2 
of the Code of Civil Frocedure. The 
defendant-appellanis in the -present se- 
cond appeal challenge the decision of the 
learned Judge on issue No. 2 quoted above. 


3. As is manifest the point at issue . 
is one of pure law. and to be candid it is 
indeed not free from difficulty. My 
learned brother Guiral. J. in his lucid 
order of reference to the larger Bench has 
noticed the head-on clash of some of the 
authorities and in the course of argument 
many more were cited before us at the 
bar. I, therefore, deem it apt to examine 
the matter in its historical background 
and then on principle before adverting to 
the plethora of precedents on this point. 


4, As to the sources of the law and 
their histery it is indeed possible to go 
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. back for more than a century in this con- 
text. There is no manner of doubt that 
the earliest Indian Civij] Procedure Code 
were modelled on the language and pat- 
terned to follow the principles and proce- 
dures of the then existing English jaw. 
At common law claims for ejectment and 
for mesne profits were always treated as 
separate causes of action so much so that 


an action for mesne profits did not even > 


lie until judgment had been recovered in 
ejectment, It was only after the enact- 
ment of the Common Law Procedure Act, 
1852 that the two actions were even en- 
abled to be joined. Adopting the above- 
Said rule the Indian Code of Civil Proce- 
dure. 1859 expressly provided that a claim 
for recovery of land and a claim for mesne 
profits arising out cf such land should be 
deemed to be distinct causes of action. 


Indeed the relevant Section 10 thereof. 


may usefully be quoted yverbatim— 


“10. A claim for the recovery of land 
and a claim for the mesne profits of such 
land shall be deemed to be distinct causes 


of action within the meanin iœ of the two. 


last preceding sections.’ 


Subsequently in England the Judi- 
cature Act and the Rules of practice fram- 
ed thereunder : came into force. There- 
fore when the Indian Code of Civil Pro- 
cedure was remodelled and enacted in 


1877. the language of the Judicature Act. 


and the rules thereunder which were 
then the existing law was in many in- 
stances incorporated and substituted for 
the earlier language of the Indian Code 
of Civil Procedure of 1859. As a result, 
therefore, Section 19 of the earlier Code 
quoted above was substituted by Sec. 44 
of the Code of Civil Procedure, 1877 
(which is in pari materia with Order 2. 
Rule 4 of the present Code of Civil Proce- 
dure, 1908). A reference to the corres- 
ponding provision would snow that the 
language of Section 44 was taken from 
Order 17, Rule 2 of the English Rules 
framed under the Judicature Act. There- 
fore. despite the change of terminology it 
is more than patent that no change in the 
law was at ali intended either in England 
or in India from the settled rule (earlier 
at English Common Law and later in 
terms adopted by the statutes) that claims 
for mesne profits anid claims for the pos- 
session of thé property were distinct and 
separate causes of action. To reiterate, 
it is apparent that the rule explicitly laid 
‘in Section 10 of the 1859 Code was in- 
tended to be continued and the mere 
change of language owing to the reasons 
above-noticed was not calculated to depart 
from the earlier settled law on this point, 
It then deserves mention that Rules 1, 2 
and 4 of Order 2 of the present Code of 
Civil Procedure, 190& are in vari materia 
with Sections 42. 43 and 44 of the Code 
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of Civil Procedure, 1877. and therefore 
patently intended to continue the exist- 
ing law. As .a matter of . chronology, 
therefore, it is evident that for more then 
a century the English Common Law and 
the subsequent statutes and the Indien 
Procedural Code patterned thereon had 
considered the claim of mesne profits ard 
the claim of possession of the property as 
two distinct and separate causes of action, 


5. Examining the matter on prin- 
ciple, apart from its history. the core of 
the issue here is whether a claim for the 
possession. of the property and a claim fcr 
the mesne profits arising therefrom are 
two distinct and separate causes of action 
or whether they constitute a single and 
indivisible cause. Necessarily. therefore, 
the question arises as to what is the exact 
import of the term ‘cause of action’. 


6- - Though the above-said term cf 
art arises invariably in civil litigation it 
is significant to notice that the present 
Code of Civil Procedure has not chosen 
to define the same in Section.2 thereof. 
Equally it has to be borne in mind that 
in precedents extending over centuries nə 
attempt even has been made to lay down 
an exhaustive and precise definition of th2 
term ‘cause of action’. That being so it 
would indeed be pedantic to do what is 
perhaps neither possible nor desirable. It 
suffices to recall what the Corpus Juris 
Secundum has to say on the point :— 


“Cause of action is a term of varying 
and doubtful meaning; and because of its 
many different and delicate shades of 
meaning according to the circumstances 
in which it is used, the Courts have found 
it difficult to give any general definition 
of the term, and perhaps no definition 
could be framed which would be.entirely 
free from criticism, although it has been 


said that there is no legal expression the ~ 


meaning of which is more clearly appa- 
rent.” 


7. Even though no precise defini- 
tion may be possible it nevertheless be- 
comes essential to have a broad inkling o2 
what the term ‘cause of action’ implies 
and it is perhaps best to adopt the mean- 
ing attributed thereto by Lord _ Esher, 
Master of Rolls. in Read: v. ' Brown, (18881 
22 QBD 128— 


. “* * * What is the real. meaning of 
the phrase ‘a cause, of action arising Ir 
the City’? It has been defined in Cooks 
v. Gill Law Rep. 8 CP 107 to be this: 
every fact which. it would be necessary 
for the plaintiff to prove, if traversed, in 
order to support his. right to the judg- 
ment of the Court. It does not comprise 
every piece of evidence which is neces- 
sary to prove each fact, but every fact 
which is necessary to be proved.” ` 
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The above-said observations have the 
merit of approvel in Mohammad Ehalil 
Khan v. Mahbub Ali Mian, AIR 1949 PC 
78 wherein their Lordships also have laid 
down the tests ~hat may be applied in 
cases falling under O. 2. R. 2 in order 
to determine whether the claim in a new 
suit is in. fact founded upon a cause of 
action distinct from that which was the 
foundation of the former suit. 


8. One of the salient tests laid 
down by Sir Madhwan Nair in Mohd. 
Khalil Khan’s case AIR 1949 PC 78 bove 
is that if the evidence to support the two 
claims is different then the causes of 
action are also different. Applvine this 
test, can it be said that the evidenze to 
support a claim for the possession of pro- 
perty is identical with the evidencc re- 
quired for establishing a claim for mesne 
profits? The answer, to my mind 
pears to be patently in the nevative, 
Section 2 (12) of the Code of Civil Froce- 
dure defines the term as follows :— 


“2 (12°. ‘mesn= profits’ of property 
means thase prodts which the perscn in 
wrongful possession of such prooerty 
actually received or might with ordinary 
diligence have received therefrom, to- 
gether with interest’ on such profite, but 
Shall not include profits due to improve- 
ments made by the person in wrongful 
possession.” _ 


As is plain from the above-said prorision 
the claim for mesne profits may wel re- 
quire evidence o7 the duration of wrong- 
ful possession of profits which the person 
in wrongful possession may have attual- 
ly received or in the alternative consetruc- 
tively which he might with ord_nary 
diligence hhave received: and the quantum 
of interest on such profits. Can it pos- 
Sibly be said that evidence of the above- 
said nature is equally required to swoport 
the claim of possession ? In my view it is 
hardly so. In a suit for possession it might 
well suffice the plaintiff to prove hie title 
‘to the property end the factum. of pesses- 
Sion within 12 years of the filing of the 
suit in order to cucceed. At the highest it 
can be said that some facts in the two suits 
may be either common or similar. Eut as 
has often been szid mere similarity 5 not 
identity. Merely because in the two cases 
the facts may supstantially run to an ex- 
tent parallel to each other or simpl~ be- 
cause. certain matters are common in the 
two suits cannot warrant a conclusion 
that the evidence in a suit for possession 
and in a suit for mesne profits may reces- 
sarily be identicel, I find, therefore that 
by the application of the above-saic test 
also it would be manifest that the two 
causes of action are distinct and separate. 


9. The above-mentioned view that 
I am inclined to fake is amplv fortified by 


ap- ~ 
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the decision of the Court of Appeal in 
Brunsden v. Humphrey, (1885) 14 QBD 
141. Therein the plaintiff whilst driving 
his cab came into collision with the van 
of the defendant through the negligence 
of the latter’s servant. In the accident 
the cab was damaged and the plaintiff 
also sustained bodily injury. He first sued 
the defendant for damage to his cab and 
recovered some amount therefor, After- 
wards he brought an action in the High 
Court claiming damages for personal in- 
Juries sustained, Brett, M. R. upholding 
his claim observed as follows :— 


“* * * Different tests have been ap- 
plied for the purpose of ascertaining whe- 
ther the Judgment recovered in cne action 
is a bar to a Subsequent action. I do not 
decide this case on the ground of anv test 
which may be considered applicable to it, 
but I may mention one of them: it is whe- 
ther the sam2 sort of evidence would 
prove the plaintiffs case in the two 
actions. Apply that test to the present 
case, In the action brought in the county 
Court, in order to support the plaintiff’s 


- Case, it would be necessary to give evi- 


dence of the damage done to the plain- 
tiffs vehicle. In the present action it 
would be necessary to give evidence of 
the bodily injury occasioned to the plain- 
tiff, and of the sufferings which he has 
undergone, and for this purpose to call ` 
medical witnesses, This one test shows 
that the causes of action as to the damage 
done to tne plaintiffs cab, and as to the 
Injury occasioned to the plaintiffs person, 
are distinct. Therefore we are not now 
called upon to apply a legal maxim. the 
application of which ought not to be 
stretched. The plaintiff is entitled to re- 
cover the sur. of £ 350. awarded by the 
jury, Two ections may be brought in 
respect of the same facts, where those 
facts give rise to two distinct causes of 
action.” . 


10. Inevitably, one must now turn 
to the relevant provisions of the statute 
and the scheme in which these are laid 
in Order II of the Civil Procedure Code. 
For facility of reference, these may first 
be set down: 

“Order II 
Frame of Suit 


R- 1, Every suit shall as far as prac- 

ticable be framed so as to afford ground 
for final decision upon the subjects in dis- 
pute and to prevent further litigation 
concerning them. 


2(1) Every suit shall include the 
whole of the claim which the plaintiff is 
entitled to make in respect of the cause 
of action; but a plaintiff may relinquish 
any portion of his claim in order to bring 
se “tee within the jurisdiction of any 

ourt. . 
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(2) Where a plaintif omits io sue in 
respect of, or intenfionally relinquishes, 
any portion ef his claim, he shall not 
afterwards sue in respect of the portion 
So omitted or relinquished. a, 

(3) A person entitled to more than 
one relief in respect of thé same cause of 
action may sue for all or any of such re- 
liefs; but if he omits, except with the 
leave of the Court, to sue for alj such re- 
liefs, he shall not afterwards sue for any 
relief so omitted, i 

Explanation; xX x x X 

Illustration : x . X x ° x 

3. Joinder of causes of action: x x 

å. No cause of action shall, unless 
with the leave of the Court, be joined 
with a suit for the recovery of immov- 
able property, except— 

(a) claims for mesne profits or arrears 
of rent in respect of the property claim- 
ed or any part thereof; 

(b) claims for damages for breach of 
any contract under which the property or 
any part thereof is held: and 


(c) claims in which the relief sought . 


ig based on the same cause of action: 
Provided: x x x x x,” 
It is indeed unnecessary to dilate 


at length about the objects and the: 


purposes underlying Rule 2 above-quoted., 
It has been authoritatively held that the 
provision is plainly directed against the 
twin evils of the splitting up of claims 
and splitting up of remedies. It is obvi- 
ously intended to avoid a multiplicity of 
actions. However, even a plain reading 
of the rule makes it evident that it is in- 
tended clearly to apply oniy to a claim 
based on one cause of action. It does not 
bar the bringiny of 2 second suit if it is 
based on a distinct and separate cause of 
action, It is elementary that except 
where a statutory provision provides 
otherwise, two suits may be brought upon 
facts which give rise to two distinct causes 
of action. In order to attract the appli- 
cation of Rule 2. the previous sut as well 
ag the subsequent suit must arise out of 
a single and indivisible cause cf action 
and secondly the suit must be substantial- 
ly between the same parties. ~ 


11. Now it is an elementary canon 
of construction that the provisions of a 
statute are to be: read harmonicusly and 
an interpretation is to be avoided which 
may render any part thereof otiose, Ap-= 
plying this salutary orinciple, the provi~< 
sions of Rule 2 and Rule 4 above quoted 
must be construed as complementary to 
each other. Now the very opening words 
of Rule 4 are a clear pointer to the fact 
that this provision treats a claim for the 
recovery of immovable property and a 
claim for mesne profits thereof as two dis- 
tinct and separate causes of action, ‘This 


~ 
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is So because that could be the only rea- 
son why Rule 4 abovesaid has to especial- 
Iy provide for joining a claim for mesne 
Profits with a claim for the recovery of 
immovable property. Indeed, if the two 
claims were a single indivisible cause of 
action, then no necessity for a provision 
‘ike sub-clause (a) of Rule 4 would arise 
and. such a construction would render this 
provision wholly redundant and otiose. On 
the other hand, but for the provision of 
Rule 4 (a) which provides an express ex 
ception, the general prohibition of ioin- 
ing any other cause of attion with a suit 
“or recovery of immovable property 
would come into operation even in cases 
where the two claims were to be made. 
It is merely an enabling provision which 
allows the joinder of these two causes of 
action. The conclusion. therefore, which 
mevitably seems to flow from reading 
Rule 2 and Rule 4 together is that Order 2 
Teats a cause of action for recovery of 
immovable property as distinct from a 


cause of action for tne mesne profits 
thereof, l 
12. A reference to analogous sta- 


tutes again reinforces the view that the 
two causes of action are treated as dis« 
anct and separate. The Limitation Act 
of 1908 which was promulgated in the 
very year in which the present Civil Pro~ 
cedure Code came into force provided by 
Article 109 thereof (corresponding to 
Article 51 of the Limitation Act of 1963) 
that the limitation for suing for mesne 
profits was 3 years from the date when 
the profits were received. In sharp con- 
trast thereto. Arts, 136 to 138, 140 to 142 
and 144 of the said Act (corresponding to 
Arts. 64 and 65 of the Limitation Act of 
1963) provided, a limitation of 12 years for 
a sult for the recovery of possession of 
immovable property. It is manifest. there- 


fore, that the periods of limitation as 


-also the terminus a auo for a suit: for 


mesne profits and a suit for the recovery 
of possession of immovable property are 
both substantially different, If both these 
causes of action were one and indivisible, 
this could. possibly not he so. It is so only 
because the statute treats the two causes 
of action. aS patently separate from each 
other. As is well known, mesne profits 
acerue from dav to day and the cause of 
action in such a case. therefore, would be a 
continuing one and arising out of the con~ 
zinued misappropriation of the profits, ac- 
tual or constructive. to which the plain- 
tiff is entitled at law. On the other hand, 
im a suit for recovery of immovable pro~ 
perty the inus is always a fixed one 
from either the alleged date of disposses-~ 
sion or when the possession of the defen- 
dani becomes adverse to the plaintiff. 
The procedural limitation statutes. there- 
fore, again buttress the view that mesne 
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profits on the ore hand and suit foc the 
recovery of immovable property have been 
accepted tp be distinct causes of action. 


13. The above-quoted prov sions 
of the Limitation Act also bring into 
sharp relief what is otherwise equally eyi- 
dent on principle. A wrongful dispesses- 
sion of immovable property or a cortinu- 
ance in adverse possession thereof -s by 
itself an independent wrongful act. This 
would per se give rise to a cause of ection 
to the pleintiff. If thereafter the t=rson 
in wrongful possession continues tc de- 
prive the rightfxl owner of the ustfruct 
of the said property either actual or con- 
structive he commits a second anc m- 
dependent wrongful act thus giving mise 
to another distinzt cause of action, Hence 
a wrongful dispossession of immevable 
property tan be and in fact is distinct and 
separate from the wrongful deprixval of 
the usufruct thereof to its owner. £s 
been authoritatively said there is nec rea- 
son on principle why a plaintiff, if —o mm- 
clined, may not acquiesce in the wrong of 
dispossession for some-time till he clLooses 
to recover the same (subject to a Imita- 
tion of 12 years) and vet claim from time 
to time fwithin che three years nercod of 
limitation’) the rcrofits of the land whilst 
it remains in the wrongful occupation of 
the defendant. 

14. The stage is now set for the 
examination of the authorities anc the 
existing conflict therein. ‘The basic reli- 
ance of Mr. K. X. Aggarwal on behalf of 
the appellants is on the Full Bench juag- 
ment reported as Laljimal v. Hulasi, 1881) 
ILR 3 All 660 .661). There is no gam- 
saying the fact that the conclusion ar- 
rived at in the sid case would lend sum- 
port to the proposition advanced bw the 
counsel for the appellants. Witt the 
greatest deference, however, it nas to be 
noticed that the issue was probably not 
exhaustively agicated before the Eench. 
The matter appears to have been teated 
as one of first <mpression. Brief judg- 
ments each running ‘hardly into a single 
short paragraph were separately recorded 
bi Straight, J. and Spankie, J. Ever here 
it appears to me that the Bench dM not 
arrive at any cenclusive finding thet the 
causes of action for mesne profits anc: that 
for the recovery of immovable property 
@re identical or indivisible, On the con- 
trary it was in tarms opined that tha two 
causes of action again could be dstinct 
atid separate and this is manifest irom 
the following observations of Justice 
Straight— 


‘Tt may well be that in some cases a 
laim of mesne profits would, as contem- 
plated by Secticn 44 of Act X of 1877 
{corresponding ta Order 2, Rule 4 cf the 
present Code) amount to a cause of action 
diatinet from that on which a suit fcr the 
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recovery of immovable property or for 
declaration of right to immovable pro- 
perty might be founded,” 

After making the above-said observations, 
however, the learned Judges found that on 
the peculiar facts of the case the posses- 
sion and mesne profits were So mixed up 
and involved with one and the same com- 
mon cause, namely. the non-delivery of 
possession in a suit for specific perform- 
ance of the contract of mortgage, that they 
must be taken as constituting the whole 
Claim the plaintifis were entitled to make 
in respect of the same. It is possible, 
therefore, to construe this judgment as 
peculiar to the facts upon which it was 
founded. 


15. Once the above-quoted judg- 
ment was rendered it was naturally fol- 
lowed within the Allahabad High Court 
and Mr. Aggarwal’s reliance on Mewa 
Kaur v. Banarsi Prasad, (1895) ILR 17 All 
533, which is a Division Bench case, does 
not in any wavy add to the argument on 
his behalf. However, it is instructive to 
notice that even here. Chief Justice Edge 
and Banerji, J. had this to say:— 

“* * * it is possible that there may be 
a case in which a party would ke entitled 
to claim recovery of immovable property 
and to claim mesne profits in respect of 
that property in which the cause of action 
might not be the same, and it mav have 
been to provide for such a case asthat, that 
cl. (a) of S. 44 was inserted in that section. 
Such a case doss not present itself to our 
minds We cannot say that such a case 
has not arisen.” 


16. Whatever aid the above-said 
two cases may give to the areument on 
behalf of the appellant, the same appears 
ty be substantially eroded by the weighty 
observations of Acting Chief Justice Sulai- 
msan speaking for the Special Bench in B. 
Ram Karan Singh v. Nakchhad Ahir, AIR 
1931 All 429. In this case the claim for 
mesne profits related to the period be- 
tween the institution of the first suit for 
possession and the actual date on which 
the possession was obtained. It was re- 
gisted on the identical ground of the bar 
of Order 2, Rule 2, Civil Procedure Code. 
In allowing the claim Sulaiman Ag. €. J. 
observed. :— 


"It seems to us that the cause of action 
for recovery of possession is not neces- 
sarily identical with the cause of action 
for recovery of mesne profits. The pro- 
visions of Order 2, Rule 4 indicate that 
the legislature thought it necessary to 
provide especially for joining a claim for 
mesne profits with one for recovery of 

ssession of immovable property and that 
but for such an express provision such a 
combination might well have been dis- 
allowed. A suit for possession can be 
brought within twelve years of the date 
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when the original dispossession took place 
and the cause of action for recovery of 
possession accrued, The claim for mesna 
profits can only be brought in respect of 
profits within three years of- the institu- 
tion of the suit and the date of the cause 
of action for mesne profits would in many 
cases be not identical with the original 
date of the cause of action for the re- 
covery of possession.” 


It is thus manifest that within the Allaha- 
bad High Court also there is a clash of 
opinion and in the latest Special Bench 
decision brought to our notice the weighty 
observations of Acting. Chief Justice 
Sulaiman indeed tend to favour the view 
canvassed on behalf of the respondents, 


. 17. Within the Bombay High Court 
reliance is sought to be placed on a Divi- 
Sion Bench judgment of Beaumont, C. J. 
and Sen, J. reported as Channappa Giri- 
malappa Jolad v. Bagalkot Bank. AIR 
1942 Bom 338. The facts there were 
slightly peculiar in so far as the claim 
for possession was based on the alleged 
wrongful alienation of immovable pro- 
perty by the adoptive mother of the 
plaintiff, Though the learned Chief Jus- 
tice held that a second suit for mesne pro- 
fits was barred. because it has not been 
included in a previous suit for possession 
of the property he expressly noticed the 
conflict within the Court because in Ram- 
chandra v. Lodha, AIR 1924 Bom 368 it 
has been in terms held that a claim for 
possession of the immovable property was 
not founded on the same cause of action 
as a claim for mesne profits in respect of 
that property. Chief Justice Beaumont 
found some conflict in the earlier view of 
the Court and the subsequent decision in 
Naba Kumar v. Radhashyam, AIR 1931 
PC 229 ‘to which judgment detailed: re- 


ference would be made hereafter) but’ 


ultimately seems to have rested his deci- 
sion on the peculiar facts of the case au 
the following observations :— 


‘* * * Tt is, I think. difficult to re- 
concile Ramchandra y. Lodha, AIR 1924 
Bom 368. with that opinion of the Privy 
Council. But in this case there was some- 
thing mcre in the former suit than the 
Claim for possession. because an issue wag 


raised as to whether Irawa had a life in= -` 


terest in the property. Directly the 
Court held that she had not got a life in- 
terest in the property. it manifestly þe- 
came possible for the plaintiff. on exact- 
ly the same facts and law as he had reli- 
ed on for challenging the life interest. to 
claim the rents and profits received by the 
defendant in respect of that life i interest, 
In my opinion, it is clear that in this case 
a claim for rents and profits could have 
been made on the same cause of action as 
that on which the 1933 suit was founded.” 
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It appears from the above that the matter 
was tilted to one side not so much on an 
issue of principle ‘as upon the peculiarity 
Of the facts in that case. 


18. Mr, Aggarwal] had also placed 
some semblance of reliance on the Single 
Bench judgment in Dwarkadas Nathamal 
v. Vimal, AIR 1964 Bom 42. I am, how- 
ever, of the view that it is completely 
wide of the mark. Therein there yas no 
issue of any earlier suit for the recovery 
of possession and a subsequent one for a 
Claim to mesne profits, The problem was 
posed merely by the fact that the plain- 
tiff had brought a suit in 1954 for re- 
covery of mesne profits for the year 1951 
which was decreed in his favour in 1955. 
The plaintiff then brought a second suit 
in March 1955 for recovery of mesne 
profits ‘for the years 1952-53 against the 
Same defendants which was rightly held 
to be barred. ‘This decision seems hard- 
ly relevant to the present issue. 


19, As regards the predecessor 
Courts of this High Court the Judgment 
cited in Ganga Ram v. Abdul Rahman, 28 
Pun Re 1907, seems equally wide of the 
mark because it relates to the comretency 
of a mortgagee to institute a separete ‘suit 
Zor principal and interest when both had 
fallen due. The above-said judgment was 
naturally followed in Chaudhri Kundan 
Mal v. Sardar Allah Dad Khan, 19 Pun Re 
1910, which again was a case of a mort- 
gagee suing only for interest due and noi 
“or principal thereof after the date of the 
expiry of the mortgage term. Obviously 
cshis also is hardly relevant. Same can 
well be said of Malik Karim Baksh v. 
Jattu Ram, 31 Pun LR 1910. Here it 
deserves pointed notice that the paint at 
tssue is directly covered by the Full Bench 
judgment in Raia Bikramag Singh of Farid- 
Kot v, Prab Dial, 129 Pun Re 1889 in fav- 
Our of the respondents and the observa~ 
tions in Division Benches or single 
Benches contrary to that view are en« 
titled to little weight and therefore do not 
merit either distinguishing or refutation 
individually. 

20. The solitary judgment >£ the 
Madras High Court referred to on behalf 
of the appellants is Venkoba v. Subbanna. 
(1888) ILR 11 Mad 151. There is hardly 
any discussion in the short order which 
was merely an acceptance of a recerence 
from the Court below. These observa-~ 
tions are directly contrary to the subse~ 
quent authoritative Full Bench judgment 
of the Madras High Court, to which re- 
ference is made hereafter. 


2i. As against the above-said deci- 
sion there is a string of consistent iudi- 
cial opinion which decisively favours the 
contrary view canvassed on behalf of the 
~espondents. Inevitably reference must 
first be made to the Full Bench decision in 
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Raja Bikrama Singh’s case, 129 Pun Re 1889 
which has held undisputed sway wīhin 
this jurisdiction for well-nigh a century. 
No decisior directly contrary to its -atio 
within this Court has been cited. In Rala 
Bikrama Singh’s case, the point at Bsue 
was formulated for consideration on a 
reference ‘to the larger Bench by P-ow- 
den, J. The unanimous opinion rendered 
by the Full Bench was that a second suit 
was not barred by the analogous povi- 
sions of Sections 42 and 43 of the tivil 
Procedure Code of 1877 which were chen 
in force. Plowden. J. pithily observed— 


t: # * ¥ On the view we adopt, e ect- 
ing a person from immovable properfy in 
his possession, and thereafter preverting 
the person entitled to the profits of im- 
movable property from enjoying them are 
-not the same cause of action. but dis-inct 
causes of action, being separate wrorgful 
acts, On principle, we see no reason why 
a plaintiff should not. if so disposed, ac- 
quiesce in the wrong of dispossession and 
leave the land with the defendant til he 
chooses to recover it (subject to the law 
of limitation), and yet claim from time to 
time the profits of the land while in the 
occupation of the defendant.” 

22, In the Madras High Court the 
earlier case cited is that of Tirupai v. 
Narasimha, (1888) ILR 11 Mad 210. Taere 
the Division Bench concluded as follovs:— 

t * * We are of the opinion thai the 
suit to recover mesne profits and the suit 
to eject are not parts of a claim fouzded 
on the identical cause of action withir the 
meaning of Section 43, and that if mesne 
profits are alone claimed in the first suit 
as damages due for adverse occupancy, a 
second suit can be maintained to recover 
possession of the land.” 


The authoritative pronouncement, 
however, is the Full Berch decisio in 
Ponnammal v. Ramamirda Aiyar, IL 38 
Mad 829 = (AIR 1915 Mad 912) which 
has been consistently followed thereafter 
in the Madras High Court and has deen 
accepted as authoritative in other juris- 
dictions as well. It was ecategori-ally 
held therein that where a plaintiff sued 
for possession of lands only wher he 
might have joined in the same -tion 
claims for mesne profiis and damages. it 
was still open to him to bring a subse- 
quent suit against the same defencants 
for the profits which became pavable be- 
fore the institution of the former suit and 
which might have been included in that 
suit, For the reiteration of the aktove- 
said ratio reference in passing mav be 
made to Venugopal Pillai v. Thirugrana- 
valli Ammal, ATR 1940 Mad 934 and Tade- 
palli Ramiah v. Madala Thathiah, AIR 
1937 Mad 849. 


23. Within the Calcutta High Court 
an identical view has prevailed for more 
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than a century by now. In Protap Chun- 
der Burooah v. Ranee Surno Movyee, (1869) 
12 Suth WR 5. it was held relying even on 
an earlier Full Bench decision of the 
Court that a regular suit for mesne profits 
would lie even after a suit for possession, 
if in that suit no question of mesne profits 
was raised or decided. An authoritative 
decision, however, later is that of the 
Full Bench in Kishori Lal Rov vy. Sharut 
Chunder Mozumdar, (1882) ILR 8 Cal 593 
In which Garth, C. J. speaking for a Bench 
of five Judges observed that the accented 
law within the Court was to allow a plain- 
tiff to enforce a claim for possession of 
land and. for mesne profits either in one 
suit or two as he may think proper. This 
judgment was expressly followed in Lales- 
sor Babui v. Janki Bibi. (1892) ILR 19 Cal 
615. A relatively recent judgment show- 
ing the ccnsistent trend is that of Sris 
Chandra Nandy v. Joyramdanga Coal 
Concern Ltd., AIR 1942 Cal 40. 


24. In the Bombay High Court a 
Division Bench in Ramchandra Adaram 
Agarwale v. Lodha Gouri Bhadbhunii, AIR 
1924 Bom 368, expressly referred to and 
followed the view taken by the Madras 
Full Bench in Ponnammal’s case AIR 1915 
Mad 912 (supra). 


25. In Ma Mvaing v. Mg. B. Chit, 
AIR 1926 Rang 1387, the conflict of deci- 
sion with the Allahabad High Court was 
noticed by the Bench and it opined that 
the ratio of the Full Bench in Ponnam- 
mal’s case AIR 1915 Mad 912 followed by 
the Bombay decision quoted above laid 
down a sounder rule of law, and follow- 
ed the same, 


26. In the Andhra Pradesh High 
Court a relatively recent Division Bench 
judgment reported as Abburi Rangamma 
v. Chittrapu Venupurnachandra Rao. AIR 
1966 Andh Pra 325 has exhaustively consi- 
dered the matter both on principle and au- 
thority and then held that the cause of 
action for recovery of immovable pro- 
perty is distinct from that of mesne pro- 
fits and hence a second suit claiming the 
same would not be berred by Order 3, 
Rule 2 of the Civil Procedure Code. 


| te The only judgment of the Patna 
High Court cited before us is the Division 
Bench ease of Loknath Singh vy. Dwarika 
Singh, AIR 1931 Pat 233. which is direct- 
ly on the point and the learned Judges 
therein have expressly oreferred to follow 
the Madras view laid by the Full Bench 
in Ponnammal’s case AIR 1915 Mad 912. 


, 28. ' It igs manifest from tne above 
resume’ of authority that there is an over- 
Whelming weight of precedent in favour 
of the view canvassed on behalf of the 
respondents in the Punjab. Calcutta. Mad- 
Yas, Patna, Andhra Pradesh and Rangoon 
High Courts. There appears to be apparent 
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conflict of authority within the Allahabad 
‘High Court itself but the subsequent Spe- 


is consistent with the above-said string of 
authorities. From the cases cited before 
us it appears that some conflict enures 
within the Bombay High Court which has 
not been finally resolved 


29, The high authority of the Privy 
Council has been: invoked on behalf of the 
appellants and it remains to examine this 
contention. As a last resort Mr. Aggarwal 
had argued that the ratio of Naba Kumar 
Hazra v. Radhashvam Mahish. ATR 1931 PC 
229 is applicable and that case has over- 
ruled the consistent string of authorities 
to which a reference has been made above. 
Iam wholly unable to agree. The above- 
mentioned case was the aftermath of the 
earlier decision reported as Nagendrabala 
Dasi v. Dinanath Mahish, ATR 1924 PC 34. 
A reference to the two judgments would 
show. that the facis therein were indeed 
tangled. A close reading exhibits that a 
Pleader who was appearing for the judg- 


ment-debtors in a mortgage suit had the . 


decree in the said suit purchased benami in 
the name of his wife. He later began to ex- 
ecute the same but the judgment-debtors 
haying come to know of the said fact filed 
a suit to have it declared that it was real- 
ly a benami and a fraudulent purchase 
for and on behalf of the pleader who was 
fhe real purchaser. The plaintiffs, there- 
fore, claimed appropriate relief in that 
action, During the pendency of the suit 
the property was sold and the wife of the 
pleader was allowed to purchase a part of 
the same and in consequence thereof 
necessary amendments were permitted to 
be made in the plaint by which the plain- 
tiffs further laid claim to a reconvevance 
of the decree, as also the said pro- 
perty. ‘The plaintifis’ suit was decreed 
and it was ordered that reconveyance of 
the decree be made in favour of the plain- 
tiffs conditional on their paying a sum of 
Rs. 13,750/- only. On appeal the High 
Court mot only affirmed this part of the 
judgment but further ordered that the 
two defendants must also convey the pro- 
erties purchased by the female defen- 
dant i.e. the wife of male defendant) 
during the course of the execution pro- 
ceedings of the decree. The Privy Coun- 
cil upheld this judgment of the High 
Court by their decision in Nagendrabala 
Dasi's case, l 


30. Subsequently some of ‘the 
judgment-debtors instituted: a fresh suit 
upon the allegation that after the execu- 
‘tion sale of the. properties in question the 
purchasers thereof were for sometime in 
receipt of rents and profits for which they 
had not accounted, The relevant claim in 
the. plaint. was for. account and payment, 


-Pillai v. Thirugananavalli 
- 1940 Med 934: Abburi Rangamma vy. Chi- 


The trial Court held that the suit was 
barred by principles of res judicata. How- 
ever, the Hish Court took a contrary view 
holding that the facts gave rise to n> 
questior of res judicata. On appeal their 
Lordshins of Privy Council in Naba 
Kumar Hazra’s case, AIR 1931 PC 223 
held that without expressing any opinion 
on the Doint of res judicata they were of 
the view that the suits of the plaintiffs 
were plainly barred by Order 2, Rule 3 
of the Civil Procedure Code. 


31. It is plain from the aboye- 
quoted facts that in the latter case thera 
was no question or issue of any claim for 
mesne profits, Particular relief sought 
was only for account and payment. Equal- 
lv manifest it is that no issue of anv 
previous or subsequent suit for possession 
of immovable property arose. Their Lord- 
Ships oi the Privy Council did not even 
remotely construe or treat the cause of 
action in the case as one for mesne pro~ 
fits. They made no reference. to the long 
string cf authoritative precedent on the 
point because it did not in terms arise. 
Similarly as the specific . provisions of 
Order & Rule 4 of the Civil Procedure 
Code w2re not at all attracted, therefore 
No reference was made to them. An 
analytical reading of the judgment would 
show that there is nothing therein to indi- 
cate that the Privy Council intended to 
depart rom the settled principle (recog- 
nised bcth in Indian and English law) that 
an acticn for mesne profits and an action 
for recovery of immovable property were 
founded on distinct causes of action and 
to overrule the large body of consistent 
case law on the point. 


32. In the above context what is 
particularly worthy of notice is the fact 
that the distinguished jurist Sir Dinshah 
Mulla was himself a party to the judg- 
ment ir Naba Kumar Hazra’s case, AIR 
1931 PC 229. In his authoritative com- 
mentary on the Civil] Procedure Code Siz 
Dinshah Mulla later did not eyen remote- 
ly treat the said decision as laying down 
a contrary view from that taken by the 
large majority of the High Courts on this 
point te which reference has been made 
above. I am, therefore, of the view that 
the Privy Council case does not cover tha 
point at issue either directly or by wav of 
analogy and it is, therefore, of no aid to 
the appellant. 


33. In this context it also deserves 
mention that similar arguments based on 
Naba Kumar Hazra’s case AIR 1931 PC | 
229 were raised before the Division 
Benches in Tadepalli Ramiah y. Madala 
Thathiah, AIR 1937 Mad 849; Venugopal 
Ammal, AIR 


trapu Venupurnachandra Rao, AIR 1965 
Andh Pra 325 and Sris Chandra Nandy v, 
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Jovramdanga Coal Concern Lid. AIR 
1942 Cal 40. and were repelled for de cail- 
ed reasons recorced therein. No uef 
purpose would be served in traversing the 
same pround again and. it suffices to ren- 
tion that I am in entire agreement vith 
the reasoning giv2n in the above-said 
judgments for distinguishing the Frivy 
Council case, 


34. Two more matters remair to 
be adverted to ere I close this judgment. 
Firstly it appears that the constru tion 
advocated on behalf of the appellants, 
namely, that the zwo causes of action are 
in fact a single indivisible cause would 
lead to anomalies, to hardship and if I may 
say sO with the greatest respect ta il- 
lopicality., This is patent if the argument 
is carried to its extreme in order to test 
its validity and to my mind, a case ilus- 
trative of this fact is one reportec as 
Saghir Hassan v. Tayab Hasan, AIR 1940 
All 524. Therein in conclusion it has 
been observed as follows :—. 


“In our judgment if a person is 
wrongfully kept out of possession of im- 
movable property he is entitled to sua for 
possession and for mesne profits and 
under the provisicns of Order 2. Rule 2 (3) 
he ig bound to inzlude both claims in one 
suit. If he sues cnly for mesne profics he 
cannot in a subsequent suit sue separate- 
ly for possession, In other words Le is 
no longer entitled to possession; and f he 
is not entitled to possession he is noi en- 
titled to mesne profits.” 

With the. greatest deference to the 
learned Judges I would beg to differ ‘rom 
the above-said view and it appears te me 
that thereby mere technicalities of proce- 
dure have been elongated to an extent so 
as to erode even the substantive righs of 
possession to property. On the above-said 
opinion if an unfortunate litigant woder 
some misapprehension or wrong acvice 
or perhaps due to financial disability (for 
sustaining a suit for possession) sues for 
mesne profits in the first instance and 
omits or fails tc sue for possession of the 
property at the same time then sibse- 
quently even his substantive right tc re- 
cover his own immovable and valvable 
property against a mere trespasser would 
become barred, The end-result, there- 
fore, would be that a valuable substamtive 
right to property would be lost by a mere 
procedural error or disability. Such a 
Situation thas necessarily to be avcided 
unless, of course, it is the only and in- 
evitable rule deducible from the unequi- 
vocal provisions cf a statute. This is-cer- 
tainly not the case here. At the hichest 
what can possibly be said for the arpel- 
lant is that two views are perhaps pos- 
sible on the relevant provisions of Ord=r 2. 
Rules 2 and 4, Civil Procedure Code. As 
I have already pointed out above a very 
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large number of illustrious judges have 
taken a contrary view which is clearly in 
favour of that canvassed. by the respon- 
dent. Now it is a settled rule of construc- 
tion that where two interpretations of a 
statutory provision are possible then one 
which tends to mere technicality. causes 
unnecessary hardship, erodes substantive 
rights, and denies a trial on merits, Is 
naturally to be avoided. On this larger 
and equitable consideration also it appears 
to me that the construction that a cause 
of action for mesne profit is separate and 
distinct from a cause of action for recovery 
of immovable property is tc be distinctly 
preferred, 


35, Lastly I am inclined to. the 
view that within this particular jurisdic- 
tion the rule of stare decisis also prevenis 
any constructicn other than that advocat- 
ed on behalf of the respondents. This is 
so because for nearly a century since 1889 
the rule laid Gown by the Full Bench in 
Raja Bikarame Singh of Faridkot’s case 
129 Pun Re 1889 has held unmistakable 
sway both in the Lahore High Court and 
thereafter in this successor Court, Chief 
Justice Bhandari in Municipal Committee, 
Delhi vy. Janki Das Jagan Nath, ATR 1954 
Puni 173, had occasion to observe that it 
must be remembered that this Court is a 
successor and a continuation of the Court 
at Lahore and the decisions of that Court 
ought to be followed in the application of 
the principle of stare decisis. unless those 
decisions are mariifestly erroneous, The 
Same result flows by wey of analogy from 
the more authoritative pronouncement of 
their Lordships of the Supreme Court. in 
Maktul v. Mst. Manbhari, AIR 1958 SC 
918, It deserves pointed mention that 
even the learned counsel for the appel- 
lants had conceded that no view even re- 
motely contrary to or dissenting from the 
ratio in Raja Bikrama Singh’s case bhas 
ever been voized either in the Lahore 
High Court or in this Court. Now. as a 
matter of abundant caution, even if any 
such dissent exists (though none has been 
brought tc our notice) it would not even 
remotely detrect from the weight of the 
ratio in Raia Bikrame Singh’s case in 
view of the forthright opinion of their 
Lordships in Jai Kaur v. Sher Singh, AIR 
1966 SC 1118. in the following terms: 


“It is true that they did not sav in so 
many words that these cases were wrong- 
fy decided: but when a Full Bench decides 
a question in a particular way every pre« 
vious decision which had answered the 
Same auestion in a different way cannot 
a be held to have been wrongly decid- 


It is manifest, therefore. that a view of 
the law which is also in consonance with 
the massive weight of precedents in in- 
numerable othsr High Courts and which 
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has been followed within this jurisdic- 

tion for nearly a hundred vears is, there- 
fore, not capable of being easily disturb- 
ed. Their Lordships: of the Supreme 
Court have repeatedly: reiterated that 
even Benches of co-equal jurisdiction are 
binding upon each other. Unless there is 
cause tc differ — in the present case far 
from it being so I am indeed wholly in 
agreement — the ratio in Raja Bikrama 
.Singh’s case is a binding one and no cause 
has been shown to us to disturb the con- 
sistency and the continuity of a rule 
which has held the field: for all this while. 


36. I conclude, therefore, that in 
the light of the legislative history; on an 
examination of principle: considering the 
specific provisions of the relevant statute, 
taking in view the massive weight of 
precedent; no option exists but to answer 
the legal question (formulated in the 
ceca! part of the judgment) in the nega- 
tive, 

37. In view of my _  above-said 
opinion on the only issue of law raised, 
the same is hereby decided against the 
appellants. The appeal is hereby dismis- 
sed but in view of the intricate point of 
law involved I propose no order ag to 
costs, 

MUNI LAL VERMA, J. (agreeing) :— 
38. I agree with the view taken by my 
learned brother S. S. Sandhawalia. J. 


MAN MOHAN SINGH GUJRAL, J. 
(dissenting):— 39. Ihave had the advan- 
tage of reading the judgment of my learn- 
ed brother S. S. Sandhawalia, J., but with 
utmost respect for mv learned brother I 
have been unable to persuade myself that 
the interpretation sought to be placed on 
Order 2. Rule 2. Code of Civil Procedure, 
is in accordance with the true intent and 
scope of this provision especially if O. 2 
R. 2, is examined in the light of the other 
provisions contained in Order 2, Rule 1. 
and O. 2, R. 4. 


40. The facts necessary for the 
decision of the only issue in this ease are 
not in dispute and having been set out in 
the judgment of mv learned brother bear 
no repetition. It would suffice to men- 
tion that in the earlier suit which was for 
possession of the property and was filed 
on the basis that the defendants were in 
wrongful and unauthorised occupation, a 
claim for mesne profits till the date of the 
institution of the suit had not been in- 
cluded and that suksequenily a separate 
suit for the recovery of the mesne profits 
was filed. l 

41. This suit was contested on 
various grounds including the two which 

led to the following issues :— 


1. Whether the trial of the suit can- 
not be proceeded with in view of the pro- 
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visions of Section 10, Civil Procedure 
ode? . 

2. Whether the suit is barred under 
Order 2. Rule 2 of the Code of Civil Pro- 
cedure as alleged in para. 2 of the preli- 
minary objections in the written state- 
ment ? 

Both the issues were decided aga-nst the 
plaintiffs by the trial Court but ir appeal 
the learned J udge reversed the finding on 
issue No. 2. It is this decision which is 
the subject-matter of the present appeal. 


42. Whether the second suit is 
barred in view of the provisions af O. 2, 
R. 2, Civil Procedure Code, is the >roblem 
with which we are faced. In order to ap- 
preciate the relevant contentions, it would 
be appropriate to examine the provisions 
of Order 2. Rules 1, 2 and 4 and for faci- 
lity of reference they are set down below. 


“1. Every suit shall as far as practic- 
able be framed so as to afford ground foz 
final decision upon the subjects in dispute 
and to prevent further litigation concern- 
ing them. 

2. (1) Every suit shall include the 
whole of the claim which the plaintiff is 
entitled to make in respect of the cause 
of action: but a plaintiff may re_inquish 
any portion of his claim in order to bring 
a a within the jurisdiction of any 

our 


(2) Where a plaintiff omits ta sue in 
respect of or intentionally relinguishes, 
any portion of his claim, he shall not 
afterwards sue in respect-of the ‘portion 
so omitted or relinquished.’ 

(3) A person entitled to more than 
one relief in respect of the same cause of 
action may sue for all or any of such re- 
liefs; but if he omits, except with the 
leave of the Court, to sue for ell such 
reliefs, he shall not afterwards sue for 
any relief so omitted. ` 

Explanation.-For the purposes of. 
this rule an obligation and a collateral 
security for its performance and succes- 
siye claims arising under the same obliga- 
tion shall be deemed respectively to cona 
stitute but one cause of action. 

No cause of action shall, unless with 
the leave of the Court, be joined with 4 
suit for the recovery of immovatle pro- 
perty, except—~ 

(a) claims for mesne profits or arrears 
of rent in respect of the property claimed 
or any part thereof: 

(b) claims for damages for breach of 
any contract under which the property or” 
any part thereof is held: and . 

(ec) claims in which the relief sought 
is based on the same cause of action: 

Provided that nothing in this’ rule 
shall be deemed to prevent any party in a 
suit for foreclosure or redemption from 
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asking to be put into possession of she 
mortgaged property.” 


A bare perusal of the above strovisions 
would show that clue to the problern- is 
contained in the expression “cause of 
action” in the sense that if a claim for 
possession of the property and a clcim 
for mesne profits arising therefrom are 
considered distinct and separate cause of 
action, then a subsequent suit is not kar- 
red, but if they are considered one caase 
of action the suit would be barred. 


43. The expression “cause of ac- 
tion” has not been put into the streit- 
jacket of a precise or even a general ide- 
finition either in the Code of Civil Fro: 
cedure or anv other statute. It is acceot- 
ed that the term “cause of action” is af a 
varying and doubtful’ meaning and De- 
cause of its finer shades, it is not easy to 
put the concept in a steel] frame. Over 
the past decades efforts have, however, 
been made by eminent judges and iur-sts 
to lay down the guidelines for apprecRt- 
ing true meaning of this expression. Be- 
lying on the observations in Read v. 
Brown, (1888) 22 QBD 128, the Prvy 
Council in Mohammad Khali] Khan v. 
Mahbub Ali Mian. AIR 1949 PC 78, broad- 
ly defined “cause of action” as every fact 
which would be necessary for the plan- 
tiff to prove. if traversed. in order to sup- 
port his right to the judgment, The Ðl- 
lowing principles were deduced from he 
case law:— * 

*(1) The correct test in cases fallmg 
under O. 2, R. 2, is “whether the claim in 
the new suit is” in fact founded upor a 
cause of’ action distinct from that wh-ch 
was the foundation for the former suit. 

2) The cause of action means every 
fact which will be necessary for the plan- 
tiff to prove if traversed in order to SLp- 
port his right to the judgment. 

(3) If the evidence to support the two 
claims is different, then the causes of 
action are also different. 


(4) The causes of action in the two 
suits may be considered to be the same if 
in substance they are identical. 

(5) The cause of action has no rea- 
tion whatever to the defence that mav be 
set up by the defendant nor does it ce- 
pend upon the character of the reLef 
prayed for by the plaintiff. It refers.. ... 
to the media upon which the plaintiff asks 
the Court to arrive at a conclusion in ais 
favour,” 


It was further observed that where the 
facts which would entitle the plaintiffs in 
their new suit to recover property to 
establish their title are substantially . the 
same as those alleged in their former sait 
to recover property xX. the causes of 


action in the two suits are identical and. 


the plaintiffs are barred by reason of O. 2: 
° Rule 9, from maintaining the new suit. 
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44. While proceeding to consider, 
in the light of the above observations, 
whether a claim for mesne profits and a 
claim for possession, arise out of the same 
cause of action or not, it would be per- 
tinent to examine the definition of mesne 
profits contained in Section 2 (12) of the 
Civil Procedure Code. The definition is 
as follows :— l 

“3 (12) “mesne profits” of property 
means those profits which. the person in 
wrongful possession of such property ac- 
tually received or might with ordinary 
diligence have received therefrom. to- 
gether with interest on such profits. but 
shall not include profits due to improve- 
ments made bv the person in wrongful 
possession.’ l 
In the Code of Civil Procede 1£59. the 
relevant provisions were Sections 7 to 10. 
Section 7 provided that every suit shall in- 
clude the whole of the claim arsing out’ 
of the cause of action. It was further 
provided that if the plaintiff relinquishes 
Or, Omits to sue for any portion of his 
claim. a suit for the portion so relinquish- 
ed or omitted shall not be entertained 
afterwards. Section 10 provides as fol- 
lows :— 

"10, A claim for the recovery of land 

and a claim ‘or the mesne profits of such 
land shall be deemed to be distinct causes 
of action within the meaning of the two 
last preceding sections,” 
In view of the above provision, a claim 
for recovery of land and a claim for 
mesne profits of such land were treated 
as distinct causes of action. The implica-~ 
tion of this is that but for the deeming 
provision contained in Section 10 the 
two claims would be considered to have 
arisen out af ome and the same cause of 
action and as it was intended. that these 
claims should be treated as distinct causes 
of action a deeming provision hac to be 
introduced. The argument that the fra- 
mers of the Indian Code of Civil Proce- 
dure, 1859. accepted the concept that a 
claim for recovery of land and a claim for 
mesne profits were distinct causes of 
action is obviously fallacious, as in that _ 
case there was no occasion to introduce 
the deeming provision as contained in 
Section 10. 

45. Leaving: the historical aspect 
apart, even if the test whether the evi-. 
dence to support the two claims is the 
same or different is applied. in mv opin- 
ion the plausible conclusion would be that 
a claim for possession of property and a 
claim: for mesne profits thereof form 
one cause of action. In a suit for pos- 
session of property in order to succeed, 
the plaintiff would have to prove his title 
to the property and the fact that he had 
been in possession within twelve vears of 
the filing of the suit. In a suit for mesne 
profits,- besides proving these facts the 
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> plaintiff would have to prove the period 
. during which the defendant had been il- 
legally in possession and the rrofit which 
-the person in wrongful possession of such 
property had received or might with ordi- 
mary diligence have received therefrom. 
It would, therefore, appear that the mate- 
rial part of the evidence is the same. In 
fact, unless the plaintiff can establish his 
claim for possession, a claim for mesne 
profits would not arise. If the view taken 
is that the evidence in the two cases. must 
be wholly identical and not only sub- 
stantially so, even a claim for mesne pro- 
fits for subsequent vears would not bar a 


_¢laim for earlier period, as in the former dan 


suit the plaintiff would have to prove the 
profits which would or could have been 
earned during the particular period while 
in the latter suit the profits for a different 
period. would have to be established. It 
is, however, not disputed that mesne pro- 
fits for an earlier period cannct be claim- 
ed in a subsequent suit where earlier, 
mesne profits for a subsequent period had 
been claimed, The true test ‘would; 
therefore, be that the evidence in the two 
suits should substentially be the same 
and applying this test I fnd that the 
plaintiff, in order to establish his claim 
for mesne profits, would lead substantial- 
lv the same evidence which he would 
have to in order to succeed in a suit for 
possession against a person in wrongful 
possession. The only additional fact. which 
he would have to prove could be in res- 
pect of the quantum of the mesne profits 
involved. 


46, The stage is now set for exa~ 
mining the second argument edvanced on 
behalf of the respondent which is based 
on Rule 4 of Order 2.. The precise argu- 
ment is that Rule 4 envisages chat a claim 
for recovery of immovable property and a 
claim for mesne rrofits thereof are two 
distinct and separate causes o= action. Ii 
ig asserted that if a claim for mesne pro- 
fits and a claim for recoverv of immov- 
able property are treated as a single 
cause of action. sub-rule (a) of Rule 4 
would become redundant. 


47. The above argument, no doubi 
on first impression, does appear attractive, 
but a close examination of Rule 4 would 
highlight the hollowness of this conten- 
tion. It appears that the expression 
“cause of action” in Order 2, Rule 4. has 
been used not in the sense it is used in 
Order 2, Rule 2. but in a different con- 
text. A reference to clause (c) of Rule 4 
would support such an arfument. Isnor- 
ing clauses (a) and fb) of Rule 4 for the 
present, the relevant portion of Rule 4 
would read as follows:— 

"No cause of action shall ............ be 
Joined with a suit for the recovery of im- 
movable property except — claims in. 
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which the relief sought is based on the 
same cause of action.” ` 


According to this clause, claims arisirg 
out of a cause of action can be icined with 
a suit for the recovery of immovable pro- 
perty if the cause of action is the same, 
out of which the claims as well as the 
suit for the récovery of immovable pro- 
periv arise, The cause of action being 
one, no question of joining a cause of 
action with a suit for the recovery of im- 
movable property would in this situaticn 
arise and, viewed in this context, so fer 
as clause (c) of Rule 4 is concerned, the 
opening part of Rule 4 would be redun- 
t. In case the claim tọ which refer- 
ence is made in clause (c) of Rule 4 is 
based on the same cause of action: on 


. which a suit for the recovery of immov- 


able property is based, the two claims 
would have to be icined in the same suit 
in view of the provisions of Rule 2 of 
Order 2 and no leave of the Court wouid 
be necessary. The only harmonious way 
in which Rule 4 (c) can be read is if the 
expression cause of action” occurring in 
the opening line of R. 4 is taken to imp:v 
“claim” and the rule is read: to mean that 
no claim shall be ioined with a suit for 
the recovery of immovable property ex- 
cept claims in which the relief sought is 
based on the same cause of action. 


48. Even: if clause (a) of Rule 4 of 
Order 2 is closely examined, it would not 
support the contention that it envisages 
that a cause of action for the recovery of 
immovable property is distinct from the 
cause of action for mesne profits thereof. 
All that Rule 4 (a) provides is that a claim 
for the recovery of immovable properiy 
and a claim for mesne profits or arrears 
of rent in: respect of that property or anv 
part thereof can be joined in one guit 
without the leave of the Court. In case 
it was intended that a claim for mesne 
profits or arrears of rent be treated as a 
separate cause of action, clause (a) would 
have read as “cause of action giving rise 
to claim for mesne profits or arrears of 
rent in respect of the property claim or 
any part thereof.” As a single cause of 
action can give rise to numerous claims, 
it cannot be plausibly urged that claims 
for mesne profits and arrears of rent in 
clause (a) of Rule 4 should be treated as 
if arising from a different cause of action 
from the one from which a suit for the 
recovery of immovable property arises. 


This rule provides that no cause of action — 


shall be joined with a suit for the re- 
covery of immovable property except 
claims for mesne profits or arrears of rent 
in respect of the property claimed or any 
part thereof unless the leave of the Court 
has been obtained but it does not neces- 
sarily carry an implication that a claim 


for mesne profits and a claim for posses- ° 


i 
i 
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sion of immovable property amount to 
separate and distinct causes of acton. 
Having regard to the language of Cl. fc) 
of Rule 4 of Order 2, it can be plausibly 
urged that clauses (a) and (c) are not real- 
ly exceptions but are merely explanatDns 
of the rule embodied in Rule 2 of Orde= 2 
49, It would be pertinent to exa- 
mine another argument at this stage. It 
ig contended that as the period of lim-ta- 
tion for a suit for mesne profits was dife- 
rent from the period of limitation provid- 
ed. for a suit for the recovery of possesSon 
of immovable property. it could be inr- 
red that the Limitation Act treats these 
. causes of action as distinct and separate 
from each other, To me the argument 
appears to be devoid of the merit of 
plausibility. ‘The starting point of limta- 
tion for both the claims would be ithe 
same, inasmuch as the moment the plein- 
tiff ig illegally dispossessed, he is enti-led 
tọ recover possession as well as mene 
pro: fits for the period during which he re- 
mains dispossessed, The fact that a -uit 
for the recovery of possession of immpv- 
‘able property can be brought within 
twelve years while a suit for mesne pro- 
fits would have to be brought every three 
years is of no consequence for determin- 
ing whether the two claims are based on 
distinct, causes of action or on the seme 
cause of action. A single cause of action 
may entitle a person to more than one re- 
lief and it could often happen that limi- 
tation for all these reliefs mav not be the 
game, -but that circumstances would not 
carry the implication that these reLefs 
have arisen out of different causes of 
action. To quote an example, a Govern- 
ment servant who is wrongfully disris- 
sed may be entitled to a number of re- 
Tiefs arising out of this cause of action in- 
eluding relief of reinstatement, back 
wages and promotion etc., but the pernod 
of limitation for all these reliefs would 
not be the same even though they azise 
out of the same cause of action. Having 
examined the various arguments advanzed 
on either side, the stage is now set for 
considering the case law on the subiect. 
It would be pertinent to observe at zhe 
outset that there is a sharp conflict of 
Opinion as to whether a suit for poses- 
sion of immovable property and a suit for 
mesne profits arise out of the same caase 
of action or are based on different causes 
of action. The High Courts of Madras, 
Calcutta and Bombay have taken the v=w 
that a suit for possession does not-ba- a 
suit for mesne profits accrued before she 
first suit. as the second suit is based o2 a 
cause of action different from that of <he 
first suit. A contrary view has been 
taken by the High Courts of Allahakad, 
Qudh. Madhya Bharat. Peshawar «nd 


Sind. and in some of the decisions of he 


° Calcutta. Bombay and Orissa High Courts. 
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In earlier cases, the Lahore High Court - 
also accepted the view of the Calcutta. 
and Madras High Courts as laying down 
the correct law. As the decision in these 
cases was not in accordance with the ratio 
of the decision of the Privy Council in 
Naba Kumar Hazra v. Radhashyam 
Mahish, AIR 1931 PC 229, the view of the 
Madras, Calcutta and: Lahore High Courts 
was not followed by the other High Courts 
after the decision. of the Privy Council in 
Naba Kumar Hazra’s case. 


50. Before proceeding to examine 
the other case-law, it would be appro- 
priate to consider in detail the ratio of the 
decision in Naba Kumar’s case AIR 1931 
PC 229 and to examine the rival zonten- 
tions whether it has or has not any bear- 
ing on the question that confronts us. The 
litigation giving rise to this appeal before 
the Privy Council had a long-drawn his- 
tory and the case was a sequel of a case 
which had earlier come before the Privy 
Council in Nagendrabala Dasi v, Dinanath 
Mahish, AIR 1924 PC 34. It is not neces- 
Sary to make a reference to the detailed 
facts and it would suffice to mention that 
as a result of the earlier case a pleader 
was held to be trustee for the mortgagors 
of the morigaged property and also cer- 
tain Properties which he had purchased at 
a sale in execution of the decree in the 
name of his wife. He was ordered to 
transfer the dezree and property to one 
Set of mortgagors who were the plaintiffs 
in the suit on certain terms and condi- 
tions, with which we are not corcerned. 
Subsequently two more suits were filed. 
One of these was instituted by the mort- 
gagor plaintiff in the former suit. Initial- 
ly the suit was filed for declaratory re- 
lief but subsequently the plaint was am- 
ended and assignment of the mortgage 
decree was prayed for. In the Hig= Court 
in appeal, a prayer for the conveyance of 
the properties with necessary azcounts 
was made. The High Court variad the 
decree and directed thet the property 
should also be conveyed to the ~espon- 
dents but made no order for accounts, 
The claim for accounts was not pressed 
any further and the High Court’s decree 
was affirmed by the Privy Council. The 
second suit was then filed on the allega- 
tion that after the execution purchase of 
the properties bv the appellants they had 
received rents and Profits for which they 
had not accounted and to which the plain- 
tiffs were entitled. The trial Couct held 
that the matter was res judicata, but in 
appeal the High Court came to the con- 
clusion that the plaintiff was entitled to 
the profits and ordered accounts. Before 
the Privy Council the main question that 
arose was whether the second suit was 
barred by Order. 2. Rule 2, or not. While 
cone tele the question. Sir George 


52 P&H. [Prs. 50-52] Sadhu Singh 


Lowndes, who spoke for the Court, made 
the following observations :-— 


“The rule in question is intended to 
deal with the vice >f splitting a cause of 
action, It provides that a suit must in- 
clude the whole of any claim which the 
plaintiff is entitled to make in respect of 
the cause of action on which he sues, and 
that if he omits (except with the leave of 
the Court) to sue for any relief to which 
his cause of action would entitle him, he 
cannot claim it in a subsequent suit, The 
object of this salutary rule is doubtless 
to prevent multiplicity of suits, 


The cause of action in the present suit 
is, their Lordships think. clearly the same 
as in the previous suit, the right to the 
rents and profits vested on the same 
foundation of facts and law as the right 
to have the purchases of the decree and 
of the properties declared to be purchase 
for the mortgagors. 


The relief which the respondents 
claim in the present suit is an account of 
the rents and profits of these properties 
received by the appellants after their 
purchase and before the conveyance to the 
respondents. It is. their Lordships think 
equally clear that this relief could have 
been claimed in the previous suit. The 
conversion, by the execution purchase 
during the pendency of the suit. of the 
rights under the decree into the proper- 
ties, entitled the respondents to ask in 
that suit for the conveyance of the pro- 
perties. They evidently claimed this re- 
lief in the trial Court, but the Subordi- 
nate Judge thought that as there was no 
appropriate prayer in the plaint he could 
not grant it. The respondents went to 
the High Court on the contention that the 
Subordinate Judge was wrong, and that 
he ought to have ordered the conveyance 
of the properties. The High Court ac- 
cepted this contention and granted the 
relief which the respondents so sought, 
If this was right, and their Lordships have 
no doubt that it was, it is obvious that 
the respondents could also have claimed 
an account of the rents and profits, and 
not having done so, or having abandoned 
the claim, they cannot seek this relief in 
a subsequent suit,” 


The ratio of the above decision clearly 
brings out that a claim for rents and pro- 
fits of immovable property and a claim 
for possession of that property arise out 
of the same cause of action. 

51, The above decision is sought to 
be distinguished on the ground that in the 
second suit there was no claim for masne 
profits and that there was no earlier suit 
for possession of immovable property. In 
My oPinion, the distinction sought to be 
drawn does not really arise. In Naba 
Kumar Hazra’s case AIR 1931 nee 229 the 
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judgment-debtors nad claimed in the ear 
lier suit that the purchase hy the plea- 
der’s wife was fraudulent and a prayer 
for reconveyance of the properties was 
made. The possession of the immovabie 
properties by the pleader’s wife can in 
the circumstances be considered unlaw- 
ful, The rents and profits of these pro- 
perties received by the person in unlaw- 
ful possession were in fact mesne profits. 
The fact that in the suit the claim was 
for accounts of the rents and profits re- 
ceived and not for mesne profits is of no 
material consequence as the profits re- 
ceived would fall within the definition of 
the expression "mesne profits” as used in 
Section 2 (12) of the Civil Procedure 
Code. I have. therefore. no hesitation in 
holding that the observations in Naba 
Kumar Hazra’s case fully support the 
contention that a claim for mesre profits 
and a -claim for possession of immovable 
property In wrongful possession arise out 


‘of the same cause of action. 


52. While proceeding to examine 
the case-law I would first consider the 
cases which thave taken the view that 
wrongful possession of profits and wrong- 
ful ouster constitute distinct and separate 
causes of action, So far as the Lahore 
High Court is concerned, the matter was 
considered in Raja Bikrama Singh of 
Faridkot v. Prab Dial. 129 Pun Re 1839 
(FB). and it was ruled as under :-— 


“The right to possess immovable pro- 
perty. and the right to enjoy the profits 
of such property are, we think, two dis- 
tinct rights, and not necessarily connect- 
ed. They are often found to be vested in 
the same person as owner of the property. 
but they may be. and often are, vested in 
different persons. An infringement of the 
former right does not necessarily involve 
an infringement of the latter right. An 
infringement of the right to possess im- 
movable property may entitle the posses- 
sor to sue for two remedies, namely for 
damages for the trespass (not by way of 
mesne profits); and for recovery of pos 
session: but does not of itself entitle him 
to claim mesne profits, An infringement 
of the right to eniov property by taking 
its profits, entitles the person so permit- 
ted to sue for compensation for the loss 
sustained, that is. for the profits actually 
received by the defendant. or what might 
with due diligence have been received by 
him. The two wrongs appear to us to vive 
rise to two distinct causes of action, the 
first arising when the act of trespass is 
committed; the second when the mesne 
profits should have been receivable by the 
Sar but for the defendant's wrongful 
act.” 

The above observations were made in a 
case where it was not canvassed that the 
causes of action in a claim for possession ° 


a 
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of immovable rroperty and for m2sne 
profits were not distinct and the argura2nt 
only proceeded on the basis of the chenge 
in lansuave of S. 43 of the Code of 18 as 
compared with S. 7 of Act VIII of 1559. 
Even otherwise, there is no basis for son- 
cluding that a right to possess immovacle 
property and a right to eniov the fruits 
thereof are not necessarily connected nd 
that an infringement of either of he 
rights would not involve an infringement 
of the other right. A right to claim m=sne 
profits would only arise if there is a. rsht 
to possess immovable property wach 
yields profits. In forming this view I 
find support from Chaudhri Kudan Mal 
vy. Sardar Allah Dad Khan, 19 Pun Re 
1910, though the facts in this case were 
somewhat different. In this case a nart- 
gagee, after the date of the expiry of che 
mortgage term, sued only for interest cue 
and not for principal though both che 
principal and the interest were then ay- 
On these facts it was held that -he 
plaintiff was precluded from suing for Jhe 
principal amount subsequently in view of 
the provisions of Section 43 of the Ccde 
of Civil Procedure, 1882. This decison 
was based on an earlier decision in Garsa 
Ram v. Abdul Rahman, 28 PR 1907. 


- 53. Tirupati v. Narasimha, (1338) 
ILR 11 Mad 210, is the earliest Madzas 
case taking the view that a claim for 23s- 
session of the land was not barred urder 
Section 48 of the Code of Civil Procec_mre, 
merely ‘because the plaintiff had omt-ed 
to claim the land in the former suit or 
mesne profits. No reasoning has teen 
given in this judgment and the decis:on 
proceeded on the assumption that a suit 
for mesne profits and a suit to eject vere 
not parts of a claim founded on he 
identical cause o7 action within the men- 
ing of Section 43 of the Civil Procecure 
Code. What is more surprising is tha’ no 
reference was made to the earlier cci- 
sion of the same Court in Venkoba vV. 
Subbanna, (18881 ILR 11 Mad 151. even 
though one of the judges in ‘Tirunasi’s 
case was also member of the Bench in 
Venkoba’s case and this case had keen 
decided only a few days earlier. In Ven- 
koba’s case, the plaintiffs claimed posas- 
sion of certain land and got a decree. in 
execution of which he obtained posses n. 
Subsequently he brought a suit for mesne 
profits for three years prior to the taking 
of possession. It was held that Sectior 43 
was a bar to suits for such mesne prctts. 
Jt was concluded that the words “erery 
suit shall include the whole of claim in 
respect of the cause of action” include -not 
only the claim arising out of that cause of 
action but also anv other claim fourced 
on the same cause of action and enfo-ce- 
able at the date of the former suit, Srp- 
port for this view was obtained f-em 
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‘Sahai, (1885) ILR 12. Cal 482-(PC}. 


54. The question was then consi-~ 
dered by a Full Bench of the Madras 
High Court in Ponnammal v. Ramanirda 
Aiyar. ILR 38 Mad 829 = (AIR 1915 Mad 
912) (FB) wherein. accepting the view in 
Tirupati’s case (1688) ILR 11 Mad 210 in 
preference to Venkoba’s case (1888) ILE 11 
Mad 151 it was held that it was open to 
the plaintiff to bring a subsequent suit 
against the defendants for the profits 


“which became payable before the institu- 


tion of the former suit and which might 
have been included in that suit. This 
conclusion was reached on the basis of 
Section 10 of the Civil Procedure Code of 
1859 and Section 44 of the Code of Civil 
Procedure. 1882 (now Order II. Rule 4). 
The argument that Section 10 of the Code 
of 1859 treated a claim for recovery of 
land and a claim,for mesne profits arising 
out of such land as distinct causes of 
action is not plausible, aş has been dis- 
cussed in an earlier part of the judgment. 
As noticed earlier, in fact Section 10 sup- 
ports the view that a claim for recovery 
of land and a claim for mesne profits 
arise out of the same cause of action and 
would have been treated as such but for 
the deeming provision in S. 10. The se- 
cond limb of the argument. which is 
based on Section 44 (Order 2. Rule 4, 
Civil Procedure Code, 1908) has also been 
examined earlier and the conclusion 
reached was that this: provision does not, 
on a true construction of this provision, 
support the view adopted in Tirunati’s 
case and followed in Ponnammal's case. 


55. The next case to which re- 
ference was made, is Tadepalli Ramiah v. 
Madala Thathiah. AIR 1937 Mad 849. but 
this is a case where the second suit re- 
lated to a claim for mesne profits accru- 
ing subsequently to the suit for recovery 
of possession. Such a claim the plaintiff 
was not entitled to make at the time the 
suit for possession was filed. The proposi~ 
tion that even though a prior suit had 
been instituted for possession a second 
suit for mesne profits: accrued since the 
institution of the suit would: lie. has never 
been doubted and in Tadapalli Bamiah’s 
case the decision of the Privy Council] in 
Naba Kumar Hazra’s case, (AIR 1931 PC 
229) was considered in the light of this 
principle and it was concluded that the 
Privy Council did not intend to depart 
from the well-settled principle that a se- 
cond suit for mesne profits accrued after 
the institution of the suit would lie. This 
authority is, therefore. of limited relev-~ 
ance. The view taken bv the Madras 
High Court in Ponnammal’s case (AIR 1915 
Mad 912) (FB) was reiterated in Venu- 
gopal Pillai v. Thirugnanvalli. AIR 1940 
Mad 934. The argument was not examin-~ 
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ed afresh in this case and it appears that 
‘the cases in which the contrary view had 
been taken were not brought to the notice 
of the learned Judges deciding this case. 
56. In Kishori Lal Roy v. Sharut 
Chunde> Mozumdar. (1882) ILR 8 Cal 593 
TEB). a Bull Bench of the Calcutta High 
Court. considered the question whether for 
the purpose of determining the stamp fee 
Payable on an appeal to the High Court 
the claim for possession and mesne profits 
should be considered as distinct and seva- 
rate claims within the meaning of Sec- 
tion 17 of Act VII of 1870. While consi- 
dering this aspect it was observed that 
having regard to the practice of the Courts 
and the language of the Legislature the 
policy of the law has always been to in- 
duce a plaintiff to. dispose of his whole 
claim for possession of land and mesne 
profits in one suit only. It was further 
observed as follows:— , 


“And there seems much good sense in 
this policy. because in the generality of 
such cases, the plaintiffs right to mesne 
profits follows this right to possession. in 
the same wav that in a monev claim, a 
right toa interest follows the right to the 
principal sum. The Court which decides 
the question of possession has generally 
all the materials before it to decide at 
the same time the question of mesne pro- 
fits and it would be only entailing both 
upon the Court and the parties unneces~ 
gary expense and trouble, to try the claim 
in two different suits.” 


It was further noticed in this case that in 
passing the Civil Procedure Code of 1859, 
the Legislature seems to have contem- 
plated the joinder, under ordinary circum- 
-gtances, of claims for possession and for 
mesne profits in one suit. - The following 
observations were made in respect of Sec- 
tion 10 of the Code of 1859 :— 


“And then Section 10 enacts, that, for 
the purposes of Sections 8 and 9. a claim 
for possession and for mesne profits shall 


© be deemed to be distinct causes of action. 


This, I think. implies that a claim for pos- 
session and mesne.profits, when joined in 


one suit, would, but for this last section, . 


be considered as one cause of action: but 
that. for purposes of iurisdiction, and of 
allowing the. Couri to order separate 
trials, if necessary. such a claim was to 
be considered as embracing distinct causes 
of action.” 

The ratio of. the decision in Kishori, Lal 
Roy’ ə case, therefore. clearly supports the 
view that a claim for recovery of posses- 
-sion and a claim for mesne profits form 
one cause of action, 

57. In Monoaur Lall v, Gouri 
Sunkur. (1883) ILR 9 Cal. 283, to which 
our attention was drawn. it was held that 
a plaintiff suing for mesne profits of land 
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is not precluded from afterwards ma‘n~ 
taining a suit for possession of such land ` 
These observations were made on the 
basis of Section 10 of the Act of 1859 
which clearly provided that a claim for 
recovery of land and a claim for mesne 
profits were to be deemed to be distinct. 
causes of action. This authority has, 
therefore, no bearing on the question bhe- 
fore us, 


58. In Lalessor Babui v.: Janki 
Bibi, (1892) ILR 19 Cal 615. the question 
was directly considered, as the second suit 
for mesne profits for the period antece- 
dent to the date of the institution of the 
first suit for the recovery of pcssession 
was dismissed on the ground that it was 
barred by the operation. of Secticn 43 of 
the Code of 1882. In coming to the con- 
clusion. that the second suit for mesne pro- 
fits was not barred reliance was placed 
on the earlier decision of the Calcutta 
High Court in Kishori Lal Roy's case, 
((1882) ILR 8 Cal 593) (FB) and Mor Mohan 
Sirkar v. The Secretary of State for India 
in Council, (1990) ILR 17 Cal 968. It was 
further noticed that the case of Lalji Mal 
v. Hulasi, (1881) ILR 3 All 660 (FB) was 
not in point, and decision in Venkoba v. 
Subbanna, (1888) ILR 11 Mad 151, was 
not accepted. as laying down the correct 
Jaw. To me it appears that the ratio of 
the decision in Kishori Lal Roy’s case was 
not correctly appreciated, as the basis on 
which the decision was arrived at and the 
observations to which a reference has al- 
ready been made clearly favour the view 
that a right to mesne profits is to be treat- 
ed as an accessory to the right to posses- 
sion. The observations in Kishori Lal 
Roy’s case further show that the evidence 
necessary to decide the question of mesne 
profits and the question of possession is 
generally the same and that if the two 
claims are tried separately it would lead 
to unnecessary expense and trouble. Tha 
only plausible way these observations can 
be interpreted is that the Full Bench in 
Kishori Lal Roy's case considered tha 
claim for possession of immovable pro~ 
perty and the claim for mesne -profits 
arising therefrom as one cause of action, 


59.” So far as Mon Mohan Sirkar’s 
ease (1890) ILR 17 Cal 968 is concerned, 
it related to a suit for mesne profits which 
had accrued between the date of ‘the in< 
stitution of the Suit for recovery of. pos- 
session and the date of delivery of pos~ 
session. As the second suit was in respect 
of the mesne profits which had accrued 
after the institution of the suit for re- 
covery of possession, the decision. of this 
case has no bearing on the point that is 
now under consideration in the present 
ease. It may also be added that the view 
that Lalji Mal’s case (1881) ILR 3 All 660 
(FB) was not applicable is not tenable. In 
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this case the mortgagee was to ottain 
possession of the mortgaged property and 
was to take the mesne profits but was 
kept out of possession for three veare He 
then filed a suit to enforce the perferm~ 
ance of the contract for delivery of pos- 
session and obtained a decree. His subse- 
quent suit for mesne profits for the period 
he was nov given possession was dismnis- 
sed on the ground that it was barrec: by 
the provisions of Section 43 of Act = of 
1877. The following observations made 
bv Straight, J. who spoke for the maierity 
view in this Full Bench clearly supports 
the contention that a claim for possession 
of immovable property and a claim for 
mesne profits arising: therefrom arise out 
of the Same cause of action :— 

“As the mortgagee might in the for- 
mer suit. im addition to seeking the 
specific performance of the mortsayve- 
contract, have asked for such mesne Dro- 
fits by way- of compensation for the bradh 
of it, and as the claim for possession and 
mesne profits were in respect of the came 
cause of action. viz., the breach of the 
contract to give possession, the second -suit 
was barred by the provisions of Sec 43 
of Act X of 1877.” 

60. In Sris Chandra Nandy v. 
Joyramdanga Coal Concern Ltd.. AIR 
1942 Cal 40, while considering whecher 
the suit fell within the purview of Sec- 
tion 17 of the Court-fees Act, it was ob- 
served that claims for possession and 
mesne profits were not based on the ame 
cause of action. This view was basec: on 
Lalessor Babui’s case (1892) ILR 19 Cal 
615 and no fresh approach to the poirt nm 
issue was made. 


61. | In support of the view that a 
claim for possession of immovable ro- 
perty and a claim for mesne profits aris- 
ing therefrom are two distinct causes of 
action, reference was made to Loknath 
Singh v, Dwarike Singh. AIR 1931 Pat 
233. In this case the plaintiff brougait a 
suit for mesne profits for three years, but 
the suit was resisted on the sround that 
the claim for mesne profits was not main- 
tainable in the absence of a claim for re- 
covery of possession. The defence was 
rightly held to be untenable for the -ea- 
son that the objection could only be raised 
to the subsequent suit for ejectment when 
brought and not to the suit for mesne oro- 
fits which was brought earHer. No deubt 
in this case it was held that cause of 


action for ejectment.is distinct from the - 


cause of action for mesne profits, but these 
observations were in the nature of ob-ter, 
as the point did not really arise in- this 
case, 

62. In Abkturi Rangamma v. Chi- 
trapu Venupurnachandra Rao. AIR -966 
Andh Pra 325, the auestion arose whether 
the plaintiff who had earlier instituted a 
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suit for mesne profits of immovable pro- 
perty could subsequently sue for recovery 
of possession or whether Order 2. Rule 2. 
Civil Procedur2 Code, stood in the way. 
The conclusion reached was that the 
cause of action for recoverv of immov- 
able property and a cause of action for 
mesne profits of the property claimed 
were distinct and separate. For coming 
to this conclusion four reasons in the main 
have been adopted which may be formu- 
lated as follows— 


(1) That Order 2, Rule 4. treated the 
two causes of action separately. 

(2) That the dates of the accrual of 
cause of action in both these cases and the 
period of limitation prescribed were dif- 
ferent, 

(3) That the facts which would con- 
stitute the cause of action in case of mesne 
profits may not be identical in a suit for 
recovery of immovable property and that 
the evidence to prove the necessary facts 
in the two cases would be different, 

(4) That Section 10 of the Code of 
1859 contemplated that a claim for re- 
covery of possession of immovable pro- 
perty and a claim for mesne profits were 
to be treated as distinct causes of action: 
and that the policy underlying this provi- 


‘sion. was retained in Order 2, Rule 4. 
‘All the above arguments have been exa- 


mined earlier and. with utmost respect 
for the learnec; Judges who decided Ab- . 
buri Rangamma’s case. I am unable to 
accept these arguments: as plausible and 
the reasons for this view have already 
been indicated earlier. It mav be men- 
tioned further that the ratio of the deci- 
sion In Naba Kumar Hazra’s case AIR 
1931 PC 229 was not considered in this 
case nor was. r2ference made to the body 
of case-law in which the contrary view 
has been taker.. 


63. The oniy other case support- 
ing the above view, to which reference 
may be made, is Myaing v. Me B. Chit, 
AIR 1926 Rang 137, as in this reference 
has been made to the cases in which the 
contrary view was adopted. Without, 
however, examining the reasoning it was 
concluded that a suit for mesne profits 
was not barred by a previous suit for 
partition end separate possession. The 
decision of the Privy Council in Naba 
Kumar Hazra, AIR 1931 PC 229 was not 
examined in this case. 


64. In support of the contrary 
view, reference has been made to the 
decisions of the Allahabad High Court ‘in 
(1881) ILR 3 All 543 and 660. (1895) ILR 


17 All 533. AIR 1933 All 84, ATR 1940 AN 


524, and the decisions of the Bombay 
High Court in AIR 1942 Bom 338 and AIR 
1964 Bom 42. Reference was also made 
to (1885) ILR 12 Cal 482 (PC). (1904) ILR 
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27 Mad 116. AIR 1954 Orissa 202, AIR 
1942 Pesh 9, AIR 1915 Sind 35 and AIR 
1953 Madh Bha 161. 

65. In Debi Dial Singh v. Ajaib 
Singh, (1881) ILR 3 All 543. the cause of 
‘action for the recovery of mesne profits 
was the same as the cause of action for 
recoverv of possession of immovable pro- 
perty. No reasons for this view have 
been indicated and, therefore. in order to 
appreciate the reasoning. we will have to 
examine the case of Lalii Mal v. Hulasi. 
(1881) ILR 3 All 660 (FB). On an exami- 
nation of the various provisions of the 
Civi] Procedure Code, it was held that the 
claims to possession and to mesne profits 
were in respect of one and the Same cause 
of action, namely. the breach of the con- 
tract to give possession. 


66, In Mewa Kuar vy, Banarsi Pra- 
sad. (1895) ILR 17 All 533, a Division 
Bench of the Allahabad High Court. fol- 
lowing the decision in Lalji Mal’s case 
(1881) ILR 3 All 660 (FB) and Venkoba’s 
ease (1888) ILR 11 Mad 151 it was held 
that the claim for mesne profits for the 
period prior to the institution of the suit 
for possession was barred by Section 43 
of the Civil Procedure Code. In this case 
the argument that Order 2. Rule 4. provid- 
ed an indication that the two causes of 
action were separate was examined and 
it was observed that in Section 44 of the 
Code of Civil Procedure, 1882. which was 
substituted by Order 2, Rule 4. Civil Pro- 
cedure Code, 1908. cause of action and 
claim were treated as synonymous. It 
was considered doubtful whether S. 44. 
which provided a rule of procedure. in- 
tended to enact that a claim for mesne 
profits and a claim to recover the land in 
respect of which the mesne profits were 
Claimed could not arise out of the same 
cause of action. The argumen: was fur- 
ther examined in the following words :— 

“It is possible that there mav be a case 
in which a party would be entitled tc 
claim recovery of immovable property 
and to claim mesne profits in respect of 
that property in which the cause of 
action might not be the same. and: it may 
have been to provide for such a case as 
that that clause (a) or Section 44 was in- 
serted in that section. Such a case does 
not present itself to our minds. We can- 
not sav that such a case has not arisen. 
What the first paragraph of Section 4& 
enacts. so far as it is necessarv to refer tc 


it, is that -—‘‘Everyv suit shall include the - 


-whole of the claim which the plaintiff is 
entitled to make in respect of the cause 
of action.” In the former suit the cause 
of action in respect of which the claim 
for possession was made was. sc far as the 
present defendant was concerned. the for- 
feiture entitling the plaintiff to possession 
and the wrongful keeping of the plaintif 
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out of the possession and enjoyment of 
the property. Now what was the cause 
of action for the mesne profits zlaimed 
from the defendant-appellant? It was 
stated briefly that, the plaintiff being en- 
titled by reason of the forfeiture to pos- 
session, this defendant wrongfullv. with- 
held possession from the plaintiff and de- 
prived him of the profits of the land. It 
appears to us that there were here not 
two causes of action, but one and the 
same cause of action and, that the same 
cause of action which supported the plain- 
tiffs claim for possession in the previous 
suit supports his claim for mesne profits 
in the present suit, So far as the period 
between the 31st of January. 1889 and the 
23rd of December. 1889 is concerned.” 


67. In Ganeshi Lal v. Bansi Dhar, 
AIR 1933 All 84. it was ruled that O. 2. 
R. 2, enunciated a rule of public policy 
which disfavours multiplicity of suits. A 
suit for recovery of possession was held 
to be barred where a prior suit for rent of 
the Same property had been instituted: 
and in that suit possession had not been 
asked for. The same view is reiterated 
in Saghir Hassan v. Tayab Hasan. AIR 
1940 All 524 and it was noticed that a 
right to claim possession and a right to 
claim meshe profits arise out of the wrong- 
ful dispossession of property and the 
cause of action is the same in respect ox 
both the claims. 


68. Before parting with the deci- 
sion of the Allahabad High Court. men- 
tion mav be made of the decision in B. 
Ram Karan Singh v. Nakchhad Ahir. AIR 
1931 All 429. in which a Special Bench, 
which decided this case, held that a claim 
for mesne profits accruing subsequently 
to the institution of the previous suit is a- 
claim based on a different cause of action 
and is not barred by the provisions of 
O. 2, R., 2. In this case no doubt it was 
observed that a cause of action for re- 
covery of immovable property was not 
necessarily identical with a cause of 
action for recoverv of mesne vrofits. but 
these observations were made in a case 
where the second suit related to mesne 
profits for the period subsequent. to the 
institution of the previous suit Zor pos- 
session. In fact. the case-law was exa- 
mined with a view onlv to consider whe-~ 
ther a suit for subsequent mesne profits 
was barred or not and not whether a suif 
for mesne profits accruing earlier to tha 
institution of the previous suit wes barred: 
So far as the claim for mesne profits for 
the period prior to the first suit is con~ 
cerned, if was in a wav accepted that such 
a claim would be barred. ‘While exa- 
mining the case of Mewa Kuar v. Banarst 
Prasad, (1895) ILR 17 All 533. it was 
noticed that in this case a claim for 
mesne profits prior to the institution of 
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the earlier suit was held to be barred and 
the correctness of this decision was not 
doubted. On the other hand, in support 
of the ratio of this decision. refeyence 
was made to Madan Mohan Lal vy. Sheo 
Shankar Sahai (1885) ILR 12 Cal 482 (PC) 
in these words “that a subsequent claim 
for mesne profits prior to the suit would 
be barred is also apparent from the case 
decided by their Lordships of the Privy 
Council: Madan Mohan Lal v. Sheo Shan- 
kar Sahai. (1885) ILR 12 Cal 482 (PC..” A 
distinction was conseauently drawn be- 
tween these cases and the cases which 
related to claim for mesne profits acczuing 
after the date of the institution of the suit. 
B. Karan Singh’s case therefore. can- 
not be pressed into service for the view 
that a second suit for mesne profits is not 
barred where in the first suit possession 
was claimed in respect of the proverty 
from which the mesne profits accrue and 
in fact. on a true interpretation ož its 
ratio. it indirectly lends support tæ the 
contrary view. 


69. So far as the Bombay High 
Court is concerned, the first case to which 
reference is made is Ramchandra v. Lodha, 
AIR 1924 Bom 368. In this brief udg- 
ment, following the decision in Ponnam- 
mal’s case. AIR 1915 Mad 912 (FB) i- was 
- held that omission to sue for mesne pro- 
fits prior to the date of the plaintiff’: suit 
for possession of immovable property does 
not bar the second suit against the same 
defendants for those mesne profits. The 
basis of this conclusion was not ind=pen- 
dently examined. Moreover. in a sabse- 
quent case. Channappa Girimalappa Jolad 
v. Bagalkot Bank. AIR 1942 Bom 33E this 
authority was explained and not elied 
upon and it was held as follows 


“The right to the rents and vrofts of 
the properties wrongfully alienated by 
the adoptive mother rests on exactly the 
same facts and law as the claim t» the 
corpus of those properties and “ence 
where a claim for mesne profits ig nst in- 
cluded in a previous suit for possession 
of the property. a second suit for such 
mesne profits is barred by O. 2. R. £” 


In this case the argument that O. 2. R. 4. 
indicated that a claim for mesne trofits 
Or arrears of rent and a suit for recovery 
of immovable property were diferent 
causes of action was examined in {etail 
and it was noticed as under :— i 


“Now it was held bv this Court in 26 
Bom LR 288 = (AIR 1924 Bom 368 = 380 
Ind Cas 259). Ramchandra v. Lodha) “hat a 
claim for possession to immovable pro- 
perty is not founded on the same camse of 
action as a claim for mesne profits ix res- 
pect of that property. The plaintiff i: that 
case having sued for possession of in-mov- 
eable property. and omitted to claim mesne 


profits. was held entitled nevertheless to 
file a subsequent suit claiming mesne pro- 
fits. The Court relied to a great extent on’ 
O. 2, R. 4, Civil P. C.. which provides 
(inter alia} that no cause of action shall. 
unless with the leave of the Court. be 
joined with a suit for the recovery of im- 
movable property. except claims for 
mesne profits or arrears of rent in respect 
of the property claimed or anv nart 
thereof. It is said that that rule recog- 
nizes the fact that a claim for possession 
and a claim for mesne profits derived 
from the prorerty of which possession is 
claimed are founded on two different 
causes of action. Order 2, Rule 4 is 
founded on Order 14, Rule 6 of she Rules 
of the Supreme Court in England. and 
those rules de not contain anv rule cor- 
responding with O. 2. R. 2. It seems to me 
that it may well be that the expression 
“cause of action” in O. 2. R. 2, has a wider 
meaning than the expression in O. 2. R. 4. 
Moreover, the provision in the latter rule 
may have bean inserted ex abundanti 


_ cautela without intending to lay down 


that the causes of action for possession 
and for mesne profits or arrears of rent 
accruing were distinct.” 


While coming to this conclusion, support 
was obtained from the judgmert of the 
Privy Council in Naba Kumar Hazra’s 
case, AIR 1931 PC 229. 


O w in Dwarkadas Nathmal v. 
Vimal, AIR 1964 Bom 42, a plaintiff 
brought a suit for recovery of mesne 


profits for the vear 1951 and obtained a 
decree. He then brought a second suit 
for recoverv of the mesne profits for the 
two subsequent vears against the same 
defendants and on these facts it was held 
that the second suit was barred by O. 2. 
R. 2, as two claims arose out of the same 
Cause of action. The fact that in the two 
Suits the plaintiff had to establish that 
the defendant was in possession of the 
property during two different periods wag 
held not to justify the conclusion that the 
cause of action for the two suits would be 
different, 


Ooa Following the ratio of the de- 
cision in Naba Kumar Hazra’s case. it 
was held in Mukunda Pradhan y. Krupa- 
sindhu Panda. AIR 1954 Orissa 202. that 
the claim for mesne profits which accrues 
from the date of right to possess till the 


date of institution of the suit for posses- 


sion arises from the same cause of action. 
In Mohd. Yunas Fazal Mohamad v. Mt. 
Jahan Sultan, AIR 1942 Pesh 9. the same 
view was taken and it was held that 
where a plaintiff sues for mesne profits 
where a claim for possession is also open 
to him. the subsequent suit for possession 
ig barred. Suit-for-mesne profits and suit 
for possession of immovable property 
were treated as if they arose out of the 
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Same cause of action, In Hiromal v. Farid- 
khan, AIR 1915 Sind 35, the plaintiffs first 
filed two suits for mesne profits. which 
were decided in their favour and it was 
held that they had proved their title to 
the land. Subseauently the plaintiffs filed 
a suit for recovery of possession and the 
question arose whether this suit was 
barred under Order 2. Rule 2 of the Civil 
Procedure Code.- The question, whether a 
claim for possession of immovable pro- 
perty and the claim of mesne profits 
arising therefrom arose from one cause of 
action or different causes of action, was 
considered in the light of Order 2, Rule 2. 
and Order 18, Rule 2. Rules of the Su- 
preme Court, and also Section 10 of the 
Civil Procedure Code of 1859, in the fol- 
. lowing words:— 


"For the appellant it is urged that 
Order 2, Rule 4. makes it clear that a 
claim for mesne profits is a separate cause 
of action to a claim for recovery of pos- 
session of land. This rule follows close- 
ly the wording of the English rule — 
Order 18, Rule 2, Rules of the Supreme 
Court. There the use of the word claim 
as Synonymous with cause of action Is 
probably due to the fact that in the 


phraseology of the English Law a plaint. 


is called a statement of claim. The word 
claim, therefore, denotes not only the de- 
mand for the relief, but the basis on which 
that demand is made. Rule 4, if literal- 
Ty interpreted, might lead to the inference 
that a claim for mesne profits involved a 
separate cause of action to a claim for the 
land, but Section 44 (a), Civil’ Procedure 
Code of 1882, to which the rule cor- 
responds, was interpreted by the Privy 
Council in the case cf Gunesh Dutt Tha- 
koor v. Jewach Thakorain. (1904) ILR 31 
Cal 262°(PC). In that case the cause of 
action was the refusal of the defendants 
to recognize the right of the plaintiff, a 
widow. to succeed to her deceased hus- 
band’s share in the family property under 
a partition which had not been completed 
at her husband’s death. It was contend- 
ed that Section 44 (a) barred the claim to 
recover the moveable with the immovable 
property, the subject of the partition in 
the same suit. Their Lordships said: 


"The rule, Ï e. Section 44 fa). is not 
very happily expressed. but there can be 
nothing irregular in seeking to recover 
in one suit immovable and moveable pro- 
perty if the cause of action: is the same in 
both? 


“I understand their Lordships’ adverse 
criticism of Section 44 fa) to mean that 
the provision as to mesne profits should 
not have been stated as an exception, but 
taken aS a proviso or as an explanation. 
Being stated ag an exception, it implied 
that no: other claim for moveable pro- 
perty could be joined in a suit for Te- 
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covery of land. But the intention that 
should. have been expressed. was that 
claims for mesne profits and rent being 
on the same cause of action were not 
within the rule. It is this judgment of 
the Privy Council which has undoubted- 
ly led to the new clause (e). of the rule. 
This clause relates to claims on the same 
cause of action and is clearly no excep- 
tion. So that the defect to which the 
Privy Council referred has been: repeated 
instead of being corrected. In my opinion. 
clause (a) and clause (e) of the rule are 
of the same character, They are not ex- 
ceptions but provisos added with a view . 
to explain that the rule does not forbid 
the joinder of claims to moveable pro- 
perty when they arise out of the same 
cause of action. Section 10, Civil Proce- 
dure Code of 1859. enacted that a claim 
for the recovery of land and a claim for 
mesne profits of such land ‘shall be deem- 
ed to be distinct causes of action’ within 
the meaning of the section referring to 
joinder of causes of action. The use of 
the words ‘shall be deemed to be’ shows 
that the Legislature was conscious that 
the rule was an artificial one, This sec- 
tion has been omitted in the subsequent 
codes and it would be very surprising if 
the present rule was intended. to preserve 
this artificial distinction. for the obiect of 
the amendments made in Order 2, Rule 2, 
was to check multiplicity of litigation and 
to remove restrictions on the comprehen- 
siveness of the suit. 


It is difficult to gee any distinction 
between dispossession of land and. its pro- 
fits and the dispossession of immovable 
and moveable property. which was ‘the 
subject of the judgment of the Privy 
Council in the cases already referred to.” 
The above observations bring out that 
Order 2, Rule 4. was not intended to 
provide an exception to Order 2. Rule 2, 
but was to be taken as an explanation 
only. Notice was also taken of the fact 
that Section 10 of the Civil Preeedure 
Code of 1859 was omitted in the subse- 
quent Codes and from this an inference 
was drawn that the artificial distinction 
created by Section 10 was not intended: 
to be.preserved. This, in my opinion. 
aig: the correct interpretation on O. 2, 

R. 4. The same view was taken in Ganga- 
bhai v. Kanhaivalal. AIR 1953 Madh Bha 
161. and the reasoning adopted in Hiro- 
mal’s case (supra) was accepted as the cor- 
rect interpretation. 


72. - Having regard to the entire 
‘discussion made above. I find no eseape 
from the conclusion that a second suit for 
Tecovery of mesne proftts would be barred 
if in the earlier suit for recovery of DOS- 
session of immovable property that re- 
lief is not claimed and that a cause of 
action. for the recovery of immovable pro 
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perty and for the recovery of mesne pro- 
fits arising therefrom is the same. The 
Privy Council in Naba Kumar Hezra’s 
case, AIR 1931 PC 229 (supra) has adopt- 
ed this view, and the earlier authovities 
in which the contrary view was taken do 
not lay down the correct law. 

73. Consequently, the finding on 
issue No, 2 is set aside and this issue is 
found against the plaintiffs. The appeal 
of the defendant-anpellants must, tere- 
fore, succeed and is accepted, There will 
be, however, no order as to costs, 

ORDER 

T4. In view of the majority pin- 
ion, this appeal is dismissed with no erder 
ag to costs. 

Appeal dismissed. 
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Northern India Iron and Steel Co. 
Ltd.. Petitioner v. The State of Haryana 
and another. Respondents. 


Civil Writs Nos. 733 of 1975. 66C3 of 
1974, 192. 229, 838, 867 and 892 etz. of 
1975, D/- 9-7-1975. 

(A) Punjab Electricity (Duty) Act 
(10 of 1958) (as applied to Haryana), S. 3 
— Electricity Supply Act (1948), S. <9 — 
Electricity Act (1910), S. 22-B and Sch. 
Cl, 6 — Sale of Goods Act (1930), S. 37 — 
Power cut in Haryana on the ordes of 
the State Government — Right of State 
Electricity Board (following two-part 
tariff system) to charge demand: charges 
in accordance with Schedule of Tarkt — 
Not affected — S. 37, Sale of Goods Act, 
not applicable — (Contract Act (1872), 

+ + (P æa-9) 


It cannot be held that the Board was 
not ready to serve the consumer as here 
is no lapse on its mart on account of which 
the energy was not being supplied, Raadi- 
ness to serve would mean that the. Foard 
has adequate arrangements to supply 
energy. and it can supply it. if not focbid- 
den bv any lawful order or prevented 
from any cause beyond its control. In 
the instant case. it had not been skown 
that the energy was not being surolied 
on account of anv lapse on the part af the 
Board. On the other hand, it was epna- 
rent that it was not doing so on acrount 
of lawful orders of the State Government 
and acute shortage of electric energ™ þe- 
cause of power crisis. Electricity Act, 
1910, gives full protection to the Board. 

(Paza 5) 


In. two-part tariff system, if the 
Board does not charge demand charges. it 
shall be selling the energy at loss. This 
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is not possible for the Board. All the 
consumers in the State (including the 
petitioner in the instant case). have signed 
agreement. The petitioner as well as 
other consumers did not raise anv objec- 
tion regarding tariff while signing such 
agreements. It is, therefore, bound by it. 
AIR 1966 Born 160. Rel. on. (Para 6) 


Section 37 of the Sale of Goods Act. 
which relates to delivery of wrons auan- 
tity. has no applicability. AIR 1970 SC 732. 
Ref (Para 6) 

‘Nor has Section 31 of the Contract 
Act any avplicabilitv as the agreement to 
Day minimum demand charges between 


_the parties is not a contingent contract. 


{Para 7) 
The Board is also entitled to charge 
surcharge on the demand charges in ad~ 
dition to energy charges. AIR 1969 Rai 
254, Rel. on. (Para 19) 
(B) Electricity Supply Act (1948), 
Ss. 49, 59 —- Haryana State Electricity 
Board has got power to change the tariff 
from time to time under S. 49 — S. 59 
confirms that view — Agreement by Con- 
Sumer to pay ‘relevant tariff’ meant tariff 
in force, indicating that Board was en- 
titled to amend, ILR (1971) 1 Puni 255. 
1, on, (Para 11) 
(C) Punjab Electricity (Duty) Act 
(10 of 1958) (as amended by Haryana Act 
16 of 1974), Ss. 3 (1) (iit), 13 — Two part 
tariff system — Electricity duty on de- 
mand charges during power shortage 
period — Not illegal. AIR 1969 Raj 254, 
(Para 17) 
(D) Punjab Electricity (Duty). Aet 
(10 of 1958); (as applied in Haryana), S. 3 
— Rule 3 of the Rules framed under S. 13 
is not ultra vires S. 3 — (ibid, S. 13 — 
Rules under R. 3). 


The Harvana State Government in 
two part tariff could prescribe that the 
duty was payable on the demand charges. 
In those circumstances, Rule 3 cannot be 
held to be ultra vires Section 3 of the 
Duty Act. (Para 18) 

(Œ) Constitution of India, Art. 14 — 
Punjab Electricity (Duty) Act (10 of 1958) 
(as applied to Haryana), S. 3 — Discrimi- 
nation in duty on demand charges in 
Haryana during power cut period, be-. 
tween steel furnace owners and are 
furnace consumers — Art. 14 not violated. 
— (Punjab Electricity (Duty) Act (10 of 
1958) {as applied to Haryana), S. 3). 


It is an admitted fact that consump- 
tion in electric furnaces is very high. In 
order to meet that demand the Haryana 
Electricity Board has to fix very heavy 
installations at great cost. The owners of 
the steel furnaces thus create a class in 
themselves. There is no differentiation 
in tariffs for the steel furnace owners 
inter se. The classification of furnace 


6) P&H. [Prs, 1-2-A]. 
owners is reasonable and is not hit by 


Article 14 of the Constitution. (Para 22) 
Cases Referred: Chronological Paras 
(1971) ILR (1971) 1 Puni 255 11 


AIR 1970 SC 732 = (1969) 2 SCR 939 6 
ATR 1969 Rai 254 = 1969 Rai LW 147 16 
ATR 1966 Bom 160 = 67 Bom LR 919 6 
AIR 1952 All 866 = 

{FB) 8 


Siri Chand Goyal. Sr. Advocate with 
©. P. Goyal. for Petitioner: J. N. Kaushal. 
Advocate General, Haryana with C. D. 
LTewan, Addl. Advocate General. P. S. 
Jain and V. M, Jain, for Respondents. 

RAJENDRA NATH MITTAL, J.:— 
This judgment of mine will dispose of a 
banch of writ petitions. as detailed below, 
which involve common questions of law 
and facts. The petitioners can be mainly 
divided into two categories, namely :— 

(i) Large Supply Consumers. 

(ii) Medium Supply Consumers. 


Civil Writs Nos. 6603 of 1974. 192. 229. 
a9. 591, 593, 594, 626. 645. 678, 679, 689, 
682. 683, 722, 723. 725. 726, 727, 728. 729, 
730, 731, 742. 747. 777. 778, 779, 780, 833, 
8-3, 863, 868. 869, 881, 883. 884, 885, 
866. 887, 907, 964, 965, 975, 979 and 980 of 
1°75; and 25. 595, 681, 733 and 838 of 1975 
(4re Furnaces’ Category) belong to former 
ectegory of petitioners: and 422. 584. 676. 
7=0, 721, 724. 732. 743, 781, 841, 848, 867 
awd 892 of 1975 to latter category of peti- 
tloners. 
(Some of the large supply consumers are 
running Furnaces. Such consumers con- 
stitute subdivision amongst the large 
supply consumers. A specific mention hag 
been made about these consumers in the 
aloresaid list). 


2. The facts have bein given here 
from civil writ petition No. 733 of 1975. 
Tae petitioner owns a factory and is 


_ manufacturing alloy steel and steel cast- 


irgs. It is a large supply consumer of 
electricity which is supplied by the Har- 
yana State Electricity Board, respondent 
No. 2 (hereinafter referred to as ‘the 
Board’). The connected load of the peti- 
tioner is 8687.649 K. Ws. and its contract 
demand is also the same. It has been 
allotted 1,06.590 units on daily basis as 
its power quota by the Board, There was 
srortage of electric energy in the State 
of Haryana and the State Government 
issued orders and directions for maintain- 
ing the supply and securing the equitable 
d‘siribution of the energy. The petitioner 
- was subjected to power cut on account 
oi the orders and directions of the State 
Government. The Board in spite of power 
eut, has been billing the petitioner on the 
besis of demand charges as was done ear- 
lier. According to the petitioner. the 
Board is not entitled to charge the demand 
ckarges and it has challenged its rights to 
do so. The State of Harvana. the peti- 
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tioner says, is entitled to charge duty on 
the energy consumed under the Puniab 
Electricity (Duty) Act, 1958 (hereinafter 
referred to as ‘the Duty Act’). It is, how- 
ever, charging duty not only on the con- 
sumption of energy but also on the de- 
mand charges, On April 15. 1974. the 
electricity duty was revised whereby it 
was increased from 20% to 50% on the 
category of industrial consumers in which 
the petitioner falls. The above notifica- 
tion was amended by notification. dated 
April 24. 1974, with retrospective effect 
from April 15, 1974, and certain changes 
were made in the slabs. The Board, ac= 
cording to the petitioner, instead of col- 
lecting the duty according to the above 
notifications from April 15. 1974. is doing 
so. from Apri] 1, 1974. The Board hes been 
charting surcharge of 20% on the amount 
of bills. It is alleged by the petitioner 
that it is entitled to the duty only on 
the bill relating to energy consumed by 
it and not on demand charges. The Board 
revised the tariff with effect from August 
1. 1974. By virtue of the new tariff, the 
energy charges and demand charges have 
been increased. The petitioner has also 
challenged the tariff regarding tke de- 
mand charges and the surcharge and the 
electric duty on the demand charges. All 
the writ petitions have been contested bv 
the Board. 

2-A. The first question that arises 
tor determination is as to whether the 
Bourd is entitled to demand charges in 
spite of the fact that it imposed cut in’ 
“he supply of electric energy. In order 
to decide this question, it is necessary to 
know as to how the tariffs are framed. 
section 49 of the Electricity Supply Act. 
1948 (hereinafter referred to as ‘the 
Supply Act’) authorizes the Board to 
crame uniform tariffs. The aforesaid sec~ 
tion is as follows :—~ 

“49 (1) Subject to the provisions of 
this Act and of regulation. if anv. made 
in this behalf, the Board may supply 
electricity to any person not being a 
licensee upon such terms and conditions 
as the Board thinks fit and mawy for the 
purposes of such supply frame uniform 
tariffs. 

(2) In fixing the uniform tariffs. the 
Board shall have regard to all or anv 
of the following factors. namely i 

(a) the nature of the supply and the 
purpose for which it is required: 

(b) the co-ordinated development of 
the supply and distribution of electricity 
within the State in the most efficient and 
economical manner. with particular re~ 
ference to such development in areas not 
for the time being served or adequately 
served by the licensee: 

(c) the simplification and standardisa-~ 
tion of methods and rates of charges for 
such supplies: 
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(d) the extension and cheapenirg of 
supplies of electricity to sparsely devzlop- 
ed area, 

(3) Nothing in the foregoing povi- 
sions of this section shall derogate irom 
the power of the Board. if it considers it 
necessary or expedient to fix diff-rent 
tariffs for the supply of electricity tc anv 
person not being a licensee, having re- 
gard to the geographical position of any 
area, the nature of the supply and pur- 
pose for which supply is reauired anc any 
other relevant factors. 

(4) In fixing the tariff and: terms and 
conditions for the supply of electricity, 
the Board shall not show undue prefer- 

` ence to any person.” 

3. A reading of the section Sows 
in fixing the tariffs. the Board shall take 
into consideration various factors, such as, 
the nature of the supply and the pur- 
poses for which the electricity is requir- 
ed, the simplification and standardisation 
of methods and rates of charges for such 
supplies and the co-ordinated develocmnent 
of the supply and distribution of electri- 
city within the State in the most ezono- 
mical and efficient manner. The section 
also authorizes the Board to fix different 
tariffs for the supply of electricity tc any 
person not being a licensee in diffrent 
circumstances. In doing so. it has ta take 
into consideration the nature of supply 
and the purposes for which the supply is 
required and any other relevant factors. 
The section clearly authorizes the Board 
to simplify and standardise the meshods 
and rates of charges. 


4. There are two well-known sys- 
tems of framing tariffs— one is th=2 flat 
rate system and the other is twenart 
tariff -system. Under the former system, 
a flat rate per unit is fixed. The -atter 
comprises of (a) demand charges to zover 
investment and also the standing ckarges 
to some extent; and (b) energy charges to 
provide for balance of the standing charges 
not covered in the demand charges and 
the running charges. The Board has 
framed its tariff on the latter system. that 
is, two-part tariff system. In ord-r to 
see what is two-part tariff system. it is 


necessary to know what is demand 
charges. The Board has framed rondi- 


tions for supply of electric enerev to 
consumers other than distributing licen- 
cees under Section 49 of the Supply Act 
(hereinafter called as ‘the Terms and 
Conditions’): Clause 1 therein Cefines 
various terms. ‘Demand Charge’ has been 
defined in sub-clause (h) of clause f1) as 
follows :— 

* ‘Demand Charge’ shall mean the 
amount chargeable per month in resnect 
of Board's readiness to serve the sonsu- 
mer irrespective of whether he consumes 

» any energy or not, and is based upen the 
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connected load; the maximum demand or 
the contract demand. as the case may be 
and as prescribed in the relevant schedule 
of tariff.” 

4-A, It is clear from ‘the definition 
that the demand charge is based on the 
connected load, the maximum demand and 
the contract demand. The definitions of 
‘Connected Load’ and ‘Contract Demand’ 
are as follows :— 

" “Connected Load”? means the sum of 
the rated capacities of all the energy 
consuming apparatus in the consumer’s 
installation, which can be operated simul- 
taneously. 

‘Contract Demand’ means the maxi- 

mum demand agreed to between the con- 
sumer and the Board,” 
‘Maximum Demand’ has been défined in 
the Supply Act which says that ‘Maxi- 
mum Demand’ in relation to any period 
shall. unless otherwise provided in any 
general or special order of the State Gov- 
ernment, mean twice the largest number 
of kilowatt-hours or kilo-volt-ampere- 
hours supplied and taken during anv con- 
secutive thirty minutes in that period. In 
Haryana, as already stated. for supplvitg 
electricity to the large consumers. and 
medium size consumers, two-part tariff is 
applicable. The Board changed the tariff 
with effect from the meter reading in 
September, 1974. that is, the reading’ on 
the basis of which bills were prepared in 
October, 1974. According to the old Sche- 
dule of tariff, the tariff was fixed as fol- 
lows :— 

“Tariff: Demand charges: 


First 1000 KVA.......;. . Hs. 6.50 per KVA 
per month 
All above 1000 KVA......... Rs, 5.50 per 


KVA per month Plus 

energy charges 
5.00 paise per Kwh for the First 1.00.006 
Kwh per month 
4:5 paise per Kwh for the next. 2.00,000 
Kwh per month 
4.0 paise per Kwh for all in excess of 
3,00,000 -do- 


Subiect to (1) A rebate of half paisa per 
Kwh for all units in excess of 360 Kwh 
per KVA per month.or in excess of 420 
Kwh per KW per month if the demand 
charge is based on KW. 


(2) A maximum overall rate of 10 
paise per Kwh without prejudice to the 
monthly minimum charges under Item (7) 

elow 


Note: The above tariff covers supply 
at 11 KW or 6.6 KV and 3.3 KV for supply 
at 400 volts surcharge of ten per. cent is 
leviable, 

(i) Add surcharge of 20% on 50 
P/monthly minimum charges (industrial, 
factory lighting and colony supply). 

: (ii) Add further surcharge of 20% on 
above. 
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(4) Demand Assessment: 

fa) The demand for anv month shati 
be defined as the highest average load 
measured in kilovolt amperes during anv 
30 consecutive minutes period of the 
month, l 
(b) The monthly demand charges 
shall be based on fhe actual maximum de- 
mand during the month or (ii) 68% of the 
contract demand or (iii} 75% of the 
highest’ maximum demand during the 
preceding eleven mor-ths or (iv) 100 KVA 
whichever is the highest. For the first 
11 months from the commencement of 
supply alternative (ii) shall nat be ap- 
plicable. 

de) The contract demand mans the 
maximum KW/KVA for the supply of 


which the Board undertakes to provide - 


facilities from time to time. 

Note: In case the consumer exceeds 
his contract demand in anv month by 
more than 74% a surcharge of 25% will 
bs. levied on the 50 P/monthly minimum 
charges (industrial, factory lighting and 
colony supply). 

{d) If in anv case the maximum de- 
mand is being measured in KW the same 
shall be converted into KVA bv the use 
of actual power factor and KVA. tariff ap- 
plied: for working out the demand charges. 

(e) In case the supply has heen given 
on restricted hours basis then a reduction 
of 30% in demand charges will be given 
if supply is for 12 hours or less. Occasio-~ 
nal break downs or shut downs if anv. on 
` the part of the supplier shall. however, 
not entitle a consumer to any reduction. 

(f) Force Majeure: in the avent of 
lock out: fire or any other circumstances 
considered by the supplier to be beyond 
the actual control of the consumer the 
consumer shall be entitled to & propor- 
tionate reduction in demand charges/mini- 
mum charges provided. he serves at least 
3 days notice on the supplier for shut 
down of not Jess than 15 davs’ duration. 

(£) The power factor of the consumer 
‘shall not be less than 85% at anv time 
within 100% and 75% of the highest 
maximum demand as recorded in the 3 
months preceding the date of checking of 
power factor. In case the powər factor 
falls below 85%. the consumer shall have 
to pay a surcharge of 1/2% of 5.0 P. 
charges for each 1% decrease in the power 
factor. 

Note:— The Board shall- give a 
week’s notice to the consumer to facilitate 
measurement of power factor on the 
above basis.. If the consumer fails to 
provide the load requirement as above in 
spite of the notice the power factor as 
measured under -the load. conditions ac- 
tually provided by the consumer shall þe 
taken into account for purposes of bill- 
ins, - 
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(D Monthly minimum payment: The 
demand charges under Items (4) and (5) 
above shail be reckoned as the monthly 
minimum charges. 


(8) Payment: The above rates are 
net. In the event of the monthly bill not 
being paid in full within the time speci- 
fied in the bill a surcharge of two Der cent. 
shall be levied on the unpaid amount of 
the bill for each 30 days’ successive period 


or part thereof until the amount is paid 


in full, 


- (9) Single malt Delivery: The anaes 
tariff is based on the supply being giyen 
through a single delivery and metering 
point and ata single voltage. Supply at 
other points or at other voltages shall be 
separately. metered. and -billed.” — 


5. In the new schedule of tariff. 
the system of charges remained the same. 
The rates were, however, varied. Another 
material change which was made in the 
new schedule of tariff was that ihe maxi- 
mum overall rate of 10 paise per Kwh 
which had been provided in the old tarif 
was deleted. The schedule provides cer- 
fain safeguards to the consumers. Clause 4 
(e) says that in case of supply for res- 
iricted hours, certain concessions will- be 
ziven in demand charges. In clause 4 (f). 
it is stated that in the event of lock-out. 
“ire or any other circumstances, consider- 
2d by the supplier to be beyond: the con- 
srol of the consumer. the consumer shall 
3e entitled to certain reductions in de- 
mand charges. In some clauses, safe- 
zuards have also been provided for the 
Board.. The payment of demand: charges, 
according to the schedule. is based on (i) 
“he actual maximum demand during the 
snonth: or (ii) 65% of the contract demand: 
or (iii) 75% of the highest maximum de- 
mand during the preceding 11 months: or 
iv) 100 KWA, whichever is the highest. 
It shows that the demand charges are 
>ased not on the enersy consumed but on. 
she power factor. The criteria as given 
in the schedule for fixing the demand 
eharges is in consonance with the. defini- 
“ion of the demand charges. Therefore. 

no fault can be found with it according . 
oe the latter part of the definition: The 
argument which has been vehemently 
eanvassed is that the Board had: no elec- 
tric energy to supply to the petitioner 
and. therefore, it cannot be said that it 
was ready to serve the consumer. It is 
submitted: that in the circumstances. the 
Board is not entitled to charge demand 
charges. No doubt, the ` argument ‘is 
ingenious, but -when examined: closaly: if 
was found to be without merit. The. 
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aforesaid definition is to be read stbiect 

the provisions of the Indian Elect-icity 
Act. 1910 (hereinafter referred to as ‘the 
1910 Act) applicable to the Board. Sec- 
tion 22-B provides that if the State Gov- 
ernment is of opinion that it is recsssary 
or expedient so to do. for maintaininz the 
supply and securing the eauitable Asiri- 
bution of energy. it may bv order provide 
for regulating the supply. distribation. 
consumption or use thereof. Clause 6 of 
the schedule to the said Act says that if 
the licencée is not prevented from supply- 
ing energy by evclones. floods. storms or 
other occurrences bevond its control, it 
shall continue to supply energy ir at- 
cordance with the requisition. Tt is 
clear from the aforesaid provisions that 
the obligation of the Board to swpplv 


electric energy is not absolute but is sub- . 


ject to the restrictions placed bv the 
aforesaid ‘provisions. If the Board has 
been ordered by the Government tc im- 
pose a cut in the supply of electric erergy 
to the consumer or it is umable to sappiy 
the same on account of anv happenimgs as 
provided in clause 6 of the Schedule of 
1910 Act, the Board cannot be blamed for 
not supplying the energy. In such a 
situation, it cannot be held that it was not 
ready to serve the consumer as there is 
no lapse on its part on account of which 
the energy was not being supplied. 
Readiness to serve would mean tha- the 
Board thas adequate arrangement: to 
supply energy. and it can supply it. ¥ not 
forbidden by any lawful order or pre- 
vented from anv cause beyond its con- 
trol. In the present case, it has not been 
shown that the energy was not being sup- 
plied on account of any lapse on the part 
of the Board. On the other hand, it is 
apparent on the record, that it wa: not 
doing so on account of lawful order: and 
acute shortage of electric energy be2ause 
of power crisis. Thus the provisiors of 
the 1910 Act give full protection te the 
Board. In this situation. in my view. the 
Board was alwavs ready to supply elec- 
_|trie energy to the petitioner. 

6. A contention has been raised by 
the learned counsel for the petitioner that 
electricity is ‘goods’ within the defirition 
of Section 2 (7) of the Sale of Goods Act 
1930, and, in case. the goods are not sup- 
plied in accordance with the terms cf the 
agreement the consumer is Hable tc pay 
only for delivery of such auantity as has 
been supplied to the consumer. No coubt. 
it is true that electricity falls vathin 
the definition of the expression ‘soods’ 
(see Commr. of Sales ‘Tax. Madhya Pra- 
desh, Indore v. Madhya Pradesh El=ctri~ 
city Board. Jabalpur. (1969) 2 SCR $39 = 
(ATR 1970 SC 732)) but the learned coun- 
sel in advancing this argument loses sight 
of the schedule of tariff As already 
„Stated. there are two systems of coarg- 
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ing tariff. one known as two-part tariff 
system and the other single-part tariff 
system. In two-part tariff system. the 
consumer is liable to pay for the energy 
consumed and also the demand charres. 

Demand charges are to cover tke invest- 
ment and the standing charges to some 
extent. It is the power factor which is 
the basis for determining demand charges. 
In the sinele-rart tariff. both the charges 
are consolidated and rate is fixed on that 
basis. In that case. the rate of energy isl 
higher than that fixed under the other 
system. The Board in that susterr takes 
demand charges along with enerry 
charges. In two-part tariff system if the 
Board goes not charge demand charges. it 
shall be selling the energy at loss. This 
is not possible for the Board. Generaliy,] 
two-part tariff system is applied througk-| "| 
out the country for large suppty consu- 
mers and medium size consumers. No 
fault can be found with the said system. 
All the consumers inchudinge the peti- 
tioner, have signed agreement. The peti- 
tioner as well as other consumers did not 
raise any objection regarding tariff while: 
signing such agreements. It is. therefors, 
bound by it. Similar view thas been taken 
by a learned Division Bench of the Bom-{ 
bav High Court in Maharashtra State 
Elecirictty Board v. M/s. Madhbusudandass 
and Brothers, Tumsar, AIR 1966 Bom 169. 
It has held that the minimum billing de- 
mand charge is a part of the tariff and by 
agreement between ‘the parties, the con- 
sumer is bound to pay this charge as well 
as the charge for the actual energy con- 
sumed. . in the present case. the schedule 
of tariff has, however, provided some re- 
lef in case the supply is made for 12 
hours or less. It may also be mentioned 
that the Board on account of energy eri- 
sis has also given additional reliefs to the 
consumer of which full discussion. will be 
made later. Section 37 of the Sale of 
Goods Act which relates to delivery of 
wrong quantity has no applicability. In 
view of the aforesaid reasons. I do not 
find anv substance in this contention. 





7. Another contention has been - 
raised by the learned: counsel for the peti- 
tioner that the contract between the peti- 
tioner and the Board was a contingent 
contract 29 defined in Section 31 of the 
Contract Act and that the petitioner was 
not liable to pav any demand charg2s in 
case the Board failed to stwoply the 
energy. I have viven a thoughtful consi- 
deration.to this argument but regret my 
inability to accept the same. Section 31 
of the Contract Act defines the contingent 
contract 2s a contract to do or not to do 
eins if some event collateral to 
such contrect does or does not happen. 

the case of agreement to pav ‘“Mini- 
mum Demand Charges’, there is no col- 
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ateral event which is to heppen. The 
consumer is liable to pay the minimum 
demand charges, These charges, in cer- 
tain circumstances, as already mentioned. 
can be reduced. Section 31. in mv view. 
has no applicability as the contract biie 
tween the parties is not contingent. 


8. The learned counsel for the 
petitioner then advanced the contention 
that the Legislature can giye power to 
any subordinate authority to make rea- 
sonable rules/bye-laws. He argues that 
the demand charge on the face of it is 
unreasonable and no intention can be as- 
signed to the Legislature to delegate such 
a power to the Board. He, therefore. 
submits that it is liable to be struck down 
on this ground. The learned counsel in 
support of his contention has referred to 
a Full Bench judgment of the Allahabad 
High Court in Bhushan Lal.v. State. AIR 
1952 All 866. wherein it has been cb- 
served that it is a fundamental principle 
of law that rules or regulations or orders 
made under a power conferred by the 
Legislature upon a subordinate authority 
must be reasonable. It is further observed 
that this furnishes a justiciable standard 
for the Courts to aprly to all subordinate 
legislation and by this wholesome rule. no 
subordinate legislation may make rules 
and regulations which may be considered 
unreasonable. I have given a thoughtful 
consideration to the argument but do not 
find any force in it. The principle laid 
down bv the learned Full Bench is un- 
exceptionable. The auestion is whether 
the above principle is applicable to the 
instant ease or not. in my view. it is not. 
It has already been discussed above as to 
how the tariff is framed and whv the 
consumer is liaole to pay demand charges. 
There is no wnreasonableness in these 
charges. There are, therefore, no reasons 
to strike them down. 


9, After taking into consideration 
all the aforesaid arguments. the irresist- 
ible conclusion is that the Board is en- 
titled ta recover the demand charges in 
accordance with the clauses of the sche- 
dule of tariff. 


10. Another contention which was 
scught to be raised by the counsel for the 
petitioner is that the Board had no au- 
thority te change the tariff. A reference 
has heen made bv kim to the following 
para. of agreement between the parties: — 

“And I/we hereby declare that the 
-said conditions of suvply including Scha- 
dule of Tariff Service charge and General 
charges have been perused bv/read to 
me/us and I/we agree to be bound by 
them.” 

ii. I kave also given a deep 
thought to this contention of the learned 
counsel for the petitioner but do not find 
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any substance in it. The Board has got 
the power to change the tariff from time 
to time under Section 49 of the Supply 
Act. Seétion 59 of the Supply Act relates 
to general principles for Board’s finances 
and it says that the Board shall not. as 
far as practicable. carry on its operations 
under the Act at a loss, and shall adiust 
its charges accordingly from time to time. 
This section further confirms the above 
view. It is also provided in the aprea- 
ment that the petitioner had perused the 
conditions of supply of electric energy 
and it was bound by these conditions. 
Clauses 23 and 31 of the Terms and Con- 
ditions specifically provide that the tariff 
can be amended by the Board from time 
to time, In addition to the aforesaid 
clauses, there is also a clause ‘n the 
agreement to the effect that the petitioner 
shall pay in accordance with relevant 
tariff. The words ‘relevant tariff’ are 
very significant and mean the tariff in 
force. The aforesaid clauses clearly in- 
dicate that the Board was entitled to 
amend the tariff and the petitioner 
would be bound by the amended sch2- 
dule. In this view. I get support from 
the decision of a Division Bench of this 
Court in Civil Writ No. 2988 of 1968. 
(Kartar Singh v. Puniab State Hleztricity 
Board) decided on 7-5-1969." 


12. It is then argued by the learn- 
ed counsel for the petitioner that the 
Punjab Electricity Board has given some 
relief to its consumers in similar circum- 
Stances and that relief be given to the 
petitioner on the same pattern. In order 
to adjudicate on this contention. it is 
necessary to refer to certain facts. The 
State of Haryana: vide its orders, dated 
January 4, 1974. and November 21, 1974. 
imposed cuts in the supply of electricity. 
The orders of the Haryana Government 
are Annexures R-2/3 and R-2/4. In the 
former, it is stated that a cut be irn- 
posed in the supply of electric power unto 
60% of the normal supply. with effect 


‘from November 3. 1973. till further orders 


in respect of electrie arc furnaces. large 
supply, medium supply and small indus- 
trial consumers. By the latter order. a 
cut has been imposed on the supply of 
electric power in respect of all industrial 
consumers, domestic, commercial and other 
consumers and agricultural consumers. 
The cut prescribed in the case of all in- 
dustrial consumers during certain period 
is upto 100% on energy consumpticn. On 
supply of electric energy, 100% cut was 
imrosed to ‘all industrial consumers’ from 
fhe midnight of November 21 and 22. 
1974. upto the midnight of November 28 
and 29, 1974. Consequently. the Board 
gave some relief to the consumers vide 
sale circular No. 5/75. dated April 23. 1975. 


*reported in ILR (1971) 1 Puni 255. 
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in the family. It therefore became nees- 
sary for the plain-iff to separate one of 
his married sons and to keep him im the 
suit premises, alorg with his wife and 
children, It is argued before the leamed 
District Judge that the urgency for the 
additional accommodation was reduced or 
the death of the plaintiff Munshiram, The 
learned District Jadge repelled this a-gu~ 
ment on the grourd that it was not neces- 
sary for the court to take note of the cir- 
cumstances which had arisen after the 
appeal was filed. He accordingly reversed 
the finding on isste No. 1 and held that 
the landlord required the premises resson- 
ably and bona fid3. He further held that 
the notice to quit served on the defen- 
dants was valid. He accordingly allcwed 
the appeal and decreed the suit, As re- 
gards issue No. 2 relating to defauli in 
the payment of rent, it appears that the 
defendants-tenants made payment and 
the issue became redundant. The defen- 
dants have now preferred this. second 
appeal. 

3. Shri S. K. Keshote, the learned 
advocate for the appellants contends that 
the right to sue an the basis of personal 
necessity did not survive to the heirs of 
the deceased-land_ord Munshiram. He em~ 
phasised that the bona fide requirement of 
the premises for the residence of ‘the 
plaintiff himself and his family memebers 
was the personal -equirement of the Land- 
lord Munshiram and such a personal 
cause of action perished with the death of 
the landlord, Reliance is placed on the 
decision of their Lordships of the Sup- 
reme. Court in Smt. Phoolrani v. Nambat- 
rai Ahluwalia, AIR 1973 SC 2110. Ta my 
Opinion, the contention is devoid of “orce, 
Smt. Phoolrani’s case (supra) relied upon 
by the learned counsel for the appellants 
is distinguishable on facts and does not 
apply to the present case. In that case, 
their Lordships cbhserved: 

“Tihe survivad of the right to su- on 
the death of a plaintiff is a problem that 
has often to be solved on a permutation 
of several facts and circumstances.” 
Their Lordships -hen added: 

"The. solutior. to the problem whether 
the appellants cen continue the prozeed- 
ings in their capacity as the legal r2pre- 
sentatives of the plaintiff lies in the plead- 
ings of the plain-iff for those alone can 
reveal the true nature of the right assert- 
ed by the plaintif in che ejectment pro- 
ceedings. In column 18 (a) of the -ject~ 
ment application the ground for ev-cting 
the tenant is staced thus: 


“The premises are required ‘bona fide 
by the petitioner for occupation as a resi- 
dence for himself and members of his 
family and that the petitioner has no 
other reasonable suitable residential ac- 
f£ommodation.” 

1976 Rai/3 I G—40 


Ramsharan v. Ramavtar (Modi J.) 


[Prs. 2-4] Rel. 33 


In column 1S, the other relevant in- 
formation is stated to be that the piain- 
tiff had a large family consisting ot ‘nie 
wife, son, daughter-in-law and nres 
minor grand-daughters, and that fhe 
family had only tao rooms in its posses- 
sion, which were wholly inadequate for 
its requirements. 

Thus the requirement pleaded in ths 
ejectment application and om ‘which the 
plaintiff has founded his right to relief is 
his requirement, or to use an expression 
which will effectively ‘bring out the real 
point, his personal requirement, If the 
ejectment application succeeds — we will 
forget for a moment that the plaintiff is 
dead — the premises in the possession of 
the tenant may come to be occupied by 
the plaintiff and the members of his 
family but that does not make the re- 
quirement plezded in the application any 
the less a personal requirement of the 
plaintiff. That the members of his family 
must reside with him in his requirement, 
not theirs. Such a personal cause of action 
must perish with the plaintiff.” (Paras 10 
and 11). 


4, In the present case, tne rele- 
vant allegations for eviction are contain- 
ed in para. 3 (ka) of the plaint which runs 
as under:— 


“ (me) ae fe nas e a wes qaaa ay 
wena è stay aay gt weg at 
gam A Mt g Was aad vsat afea 
faa asta A tq tet g VaR are share 
a fga 3 fea care ena ast g 
ate HET BT st F Srey asta ait 
Wal g SIH Aaa WA Haare a wert 
MUAY Bl TWIT F AIT A ATS arot 
teat g gaa sal arsal A Wt aaa 
gA Fate ans as PA FR a 
gue aan fear a otal a aae 
Teal g TT BWM ATE ATM UH wey 
el sant ag seal alga saa feud 
qar BITE A aaa PLAT asa g 
gafsg saaa paar Sr aay Bl AF 
a maa aeta g” 


It follows from the aforesaid para that 
the plaintif Munshiram claimed eviction 
of the defendant from the suit. premises 
on two-fold requirements. The. first re- 
quirement which he pleaded was almost 
similar in terms to that pleaded in Smt. 
Phoolrani’s case (AIR 1973 SC 2110) 
(supra). But the second requirement 
pleaded by him, namely, the require- 
ment for the residence of one of his two 


34 Raj, 


married sons in the interest of the peace 
of his family, cannot be said to be the 
personal requirement of the plaintiff 
|Munshiram. It is a requirement of the 
family so that peace in the family be re- 
stored and such a cause of action, in my 
cpinion, did not perish with the death of 
the plaintiff Munshiram. In this view of 
the matter, the legal representatives of 


Ithe landlord Munshiram had the right to ` 


continue the suit for eviction against the 
defendants. It is obvious that the require- 
ment that the suit premises are needed 
for the use of the family members in the 
_tcircumstamces oI the case is both reason- 
able and bona fide The learned District. 
Judge has found proved from the evi~ 
dence on the record that there were fre« 
quent quarrels between. the plaintiffs two 
sons and their wives and there was no 
peace in the family and as a result of 
these quarrels the plaintiff wanted to se- 
parate one of his married sons and to 
keep him in the suit premises. The right 
to sue survived even after the death of 
the plaintiff Munshiram so far as this part 
of the requirement pleaded in the plaint 
was concerned, The learned District 
Judge, in the circumstances, rizhily de- 
creed the suit. 


5. Before parting with tne case, I 
would like to mention that the view taken 
by the learned District Judge that subse- 
quent events arising during the pendency 
of the appeal cannot be taken notice of 

in the case like the present one, is clear- 
ly erroneous in view of the authoritative 
pronouncement of their Lordships of the 
Supreme Court in P. Venkatesaralu v. 
The Motor & General Traders, 1975 UJ 
-: (SC) 327 = (AIR 1975 SC 1409). In that 

case, their Lordships held as under:— 


“We affirm the proposition that for 
making the right or remedy claimed by 
the party just and meaningful as also 
legally and’ factually in accord with the 


: - current realities, the court can, and in 


~ many cases must, take cautious cognizance 
of events and developments subsequent to 
the institution of the proceedings provid- 
ed the rules of fairness to both sides are 
scrupulously obeyed.” (para 4). 


6. The appeal fails and it is dis~ 
missed with no order as to costs. 


. 7. -The prayer for Leave wo Appeal 
is refused. 


Appeal dismissed. 
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_ Dr.. Lalit K. Sharma, Petitioner v. 
Principal and Controller S. M. S. Medical 
College attached Hospitals Jaipur and 
others, Respondents. 

Civil Writ Petn, No. 959 of 1975, Dj- 
8-10-1975. i 
(A) Medical Council Act (1956), S. 33 


-and Regulations — Postgraduate course 


after passing M.B.BS. Exam, — Selection 


` and registration — Criteria — Selection to 


Resident House Officer is a condition pre- 
cedent — (Rajasthan University Ordi- 
mance No. 278-B), l 
The criteria laid down by the Medical 
Council under its Regulations framed 
under S. 33 of the Medical Council Act for 
selection and registration to .the -post- 
graduate course after passing the M.B.BS. 
Examination when read along with provi- 
sions of Ordinance No. 278-B of the Uni- 
versity of Rajasthan Hand . Book, make 
it clear that the appointments to the sti- 
pendiary and non-stipendiary posts of the 
Resident House Officer etc. are a condi- 
tion precedent to the registration of post- 
graduation studies, The selection to the 
Resident House Officers etc. is a condition 
precedent and gate~way to the registra- 
tion in the post-graduate course. Putting 
it differently the selection to the stipen- 
diary and non-stipendiary posts is 
an integral part of the trein- 


ing to the post-graduatión course 
and is a necessary step for the 
registration in the post-graduation 


studies. Without selection to the above 
posts it is almost impossible to get the 
registration in the post-graduation course. 
' (Para 10) 

(B) Constitution of India, Sch. VIL 
List I, Entry 66 — Training to post-gra- 
duate studies in medicine — Subject is 
covered by Entry 66 and is within the 
legislative competence of Farliament, AIR 
1963 SC 702 and AIR 1964 SC 1823, Rel. 
on. R (Para 12) 


(C) Medical Council Act (1956), S. 33 
apd Regulation — Criteria for registra- 
tion for post-graduate course — Words 
“Undergraduate course” — Meaning — 
Words “under-graduate course” envisage 
merit in the Final M.B.BS. examination 
and not the aggregate-marks obtained in 
all the three University M.B.B.S. Exami- 
nations — Criterion laid down by State of 
Rajasthan fer selection to Resident House 
Officers etc. as in 1974, held, was valid — 
(Rajasthan University Ordinance No. 274). — 

a (Para 13) 

(D2) Medical Council Act (1956), Ss. 
19-A and 26 — Regulations framed by 
Medical Council for post-graduation me- 
tical educations are advisory and net 
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mandatory — Criterion laid down by 
University which does not prescribe lif- 
ferent standards for training of Resicent 


House Officer, Registrar ete. cannot be 
Struck dowm 
Although the expression “minin-um 


standard of medical education” occuring 
in S. 19-A indicates: the mandatory cha- 
racter of the section, provisions of Sec 20 
indicate that the Medical Council is au- 
thorised to prescribe -standards of post- 
graduate medical education for the gaid- 
ance of University and their advice in the 
matter of securing uniform standards, On 
a combined reading of S. 19-A and S 20 
of the Medical Council Act, it is œear 
that the regulation regarding selection to 
post-graduate training is not of a marda- 
tory character. It is true that the object 
behind the regulation of the Mecical 
Council Act is to secure uniform stend- 
ards for post-graduation education. but 
the object is not undermined “by laring 
down. a criterion if the standard of train- 
ing for Resident House Officer, Regis:rar 
etc, is not in any manner different. 

(Para 14) 


- (Æ) Constitution of India, Art. 223 — 
Certiorari — Regulations framed by šta- 


'tutory body. — Interpretation -—- Regula- 
. tion capable of 


two interpretations — 
High Court would not interfere on the 


ground that construction placed by the 


educational body is less reasonable -han 
the alternative interpretation. AIR 1966 
SC 707 and AIR 1964 SC 1823, Rel, an. 
(Para 14) 
Cases Referred: Chronological Faras 
(1970) 2 Andh WR 165 17 
AIR 1966 SC 707 = (1966) 1 SCR 974 15 
ATR 1964 SC 1823 = (1964) 6 SCR a i5 
š hay 
eer 1963 SC. 102 = (1963) Supp 1 ae 
C. K. Garg. for Petitioner; M. D. Pu- 
rohit, Addi. ‘Govt. Advocate, for the 
State; V. S. Dave (for No. 3) and N M. 
Kasliwal (for No. 5), for Respondents. 


; ORDER :— This petition under arti- 
cle 226 of the Constitution of India seks 


by appropriate writ, direction or order 
quashing of the notice Annexure 5 of the 
Principal and -Controller of S. M. S. Medi- 
cal -College dated 15th of May. 1975, and 
as a consequence it is prayed that the 
respondents Nos, 1-and 2 be directec to 
hold selection of the students to the wost- 
praduate medical training in accordarice 
with the criteria laid down in the regu- 
lation framed under Section 33- of the 


Indian Medical Council Act hereinafter. 


called the Act. 
2. Certain facts giving the tack- 


` ground of this petition deserve to be 


noticed to understand the nature of the 


relief and the circumstances in whic it. 


is being asked for, > F 
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3 The petitioner passed. his final 
M.B.B.S. Examination from S. M. S, Me- 
dical College, Jaipur in May, 1974. There- 
after he completed one year of compul- 
sory rotating internship training -which 
was completed on 14th of May, 1975 and 
obtained full registration with the Medi- 
cal Council. The Principal S. M. S. Medi- 
cal College, non-petitioner No.. 1, notified 
a scheme on 18th of April, 1975, contain- 
ing guidelines on which the’ admissions 
were to be made for selection and ap- 
pointment of Resident House Officers, Re- 
gistrars, C.M.Os,. Assistant Pathology, 
Junior Demonstrators and full time post- 
graduates, Under the aforesaid scheme, 
selection for the post of Resident House 
Officer was to ibe made strictly according 
to the merit on the. basis of aggregate 
marks secured in all the three University 
M.B.B.S. Examinations. Some students 
raised objections to the scheme dated 18th 
of April, 1975, as it was a departure from 
the-long established practice adapted by 
the medical colleges of the Rajasthan and 
the State Government consulted all the 
Principals of five Medical Colleges in 
Rajasthan and after obtaining informs- 
tion from various colleges outside the 
State in regard to the criteria for admis- 
sion to the post~graduate training decid- 
ed to switch ‘back to the criteria which 
have hitherto been followed in tha matter - 
of selection to the post-graduate training 
—a fact which has not been controverted 
by the petitioner. 

_ According to the criteria hitherto fol- 
lowed the selections to the post-graduate 
training were vo be made on the merits. 
judged on the basis of aggregate marks 
in the final M.B.B.S. Examination. Ac- 
cordingly under the directions of the 
State Government, the non-retitioner 
No, 1 notified that the selections for the 
Resident House Officers (full paid gradu- 
ates) Resident Senior House Officers etc. 
would ibe made for the year 1975 as per 
the practice followed in the year 1974. 
The applications were therefore invited 
calling „upon the candidates to express 


‘their preferences clearly in the applica- 


tions and submit the same latest by 19th 
of May. 1975 (vide Annexure 5). 


4, The petitioner impupgns the 
above mentionad scheme (Annexure 5) 
inter alia on the ground that it is in con- 
travention of the regulation framed 
under Section 33 of the Act whereunder 
the selection of students for .post-sradu- 
ate training is to be made strictly on 
merit judged on the basis of academic re- 
cord in. the under-graduate course, Ac- 
cording to the petitioner the under-gra- 
duate’ course comprises of the three M. B. 
B. S. examinations of the University. The 
petitioner’s case is that the - regulation 
has force of lew and neither the State. 
Government nor the non-petitioner No, 1. 


36 Raj. {Prs, 4-10} Lalit K..Sharma v. P. &C., S.M.S. Medical College 


has any competency to act in contraven- 
tion of.the regulation and, therefore, the 
impugned scheme is bad in law. The fur- 
ther case of the petitioner is that as mer 
the marks obtained in the final M.B.B.S. 
Examination he would rank 62nd in the 
class whereas according to the marks ob- 
tained in all the three examinations of the 
M.B.B.S. he nanks 48th in the class and, 
therefore, the impugned scheme works 
adversely against him in the matter of 
selection by adopting a criterion which is 
not in consonance with the regulation. 
The petitioner, therefore, prays for res- 
training the respondents from giving 
effect to the impugned Annexure 5 and 
further for issuance of a direction for 
adopting a criteria as per the regulation 
of the Medical Council. - 


5. During the pendency of the 
writ petition one Dr. Ajay Singh Rathore 
moved an application for impleading him 
as non-petitioner stating that he is likely 
to be affected by the result of the peti- 
tioner. He was, therefore, impleaded as 
non-petitioner No. 3. Subsequently on the 
objections of the non-petitioners Nos. 1 
and 2 the Principals of the remaining four 
colleges in Rajasthan and the University 
of Rajasthan were also impleaded. 


6. The writ petition has been op- 
posed by the non-petitioners Nos. 1, 2 and 
3. The non-petitioners Nos, 1 and 2 have 
submitted a joint reply to the writ peti- 
‘tion whereas the non-petitioner No. 3 has 
rendered a separate reply. The main 
points which have been made cut in the 
reply of the non-petitioners Nos. 1 and 2 


are that (i) the applications were invited. 


for appointment to the various stipendiary 
and non-stipendiary post of R.H.O., Regis- 
trar. C.M.Os. etc. and not for registration 
for the post-graduate courses and there- 
fore the writ petition is pre-mature; (ii) 
the criteria for selection for pcst-gradu- 


ate training course laid down by the Me~ . 


dizal (Council of India have been inter- 
preted by all the medical colleges of 
Rajasthan and various other co_leges of 
India on the basis of merit secured in the 
final M.B.BS. examination only ‘which 
have never been objected to by the Medi- 
cal Council of India in spite of imspec- 
tions made ‘by its officials on various occa- 
sions: (iii) the criteria laid down.in Anne- 
xure 5 furnish a reasonable basis in order 
to judge the merit of the student in the 
urnder-graduate course and are in no way 
in contravention of the regulation of the 
Medical Council: (iv) the impugned - eri- 
teria for selections to the above posts are 
in conformity with the criteria laid down 
by the Medical Council; (v) the guidelines 
published in Annexure 1 were only of ad- 


-ministrative character and had no force’ 


of law and could be reviewed by the non- 
petitioners Nos. 1 and 2: l 


A.L R. 


q. On the similar lines is the re- 
ply rendered by the non-petitioner No. 3. 
Tke non-petitioner No. 3 has, ‘however, 
raised some additional points mention of 
which is necessary, The additional points. 
are that (i) that the Medical Council of 
India had only advisory jurisdiction in 
the matter of post-graduate studies under 
Sec. 20 of the Medical College Act ‘and 
the criteria laid down by it are of ad- 
visory nature and are not at all of manda- 
tory character; and (ii) the criteria laid 
down iby the Medical Council of India by 
tts regulation under Section 33 relate to 
the registration of the students for post- 
graduate study and not for the appoint- 
ment of the stipendiary and non-stipendi~ 
ary posts oz the R.H.O., Registrar, C.M.Os. 
etc. and therefore the writ petition is 
misconceived at this stage. l 

8. In the rejoinder to the reply 
of the non-petitionérs Nos, 1 and 2 the 
petitioner has emphatically refuted the 
contention that his petition is pre-mature: 
and has further traversed the contentions 
raised in the reply. and reiterated the 
stand taker. in his petition. $ 

9, Mr. Garg in support of the writ 
petition has advanced the following con- 
tentions:— E l 

(1) Neither the State Government 
nor its functionary including the non- 
petitioner No. 1, the. Principal and Con- 
troller of S. M. S. Medical College had 
competence to lay down criteria contain- 
ed in Annexure 5 as they relate to the 
higher education which subject is in the 
legislative sphere of the Parliament alone 
under entry 66 of List I of Schedule VIIth 
of the Constitution. 

(2) The criteria laid down in Anne- 
xure 5 by the non-petitioners Nos. 1 
and 2 are in contravention of the regula- 
tion framec by the Medical Council of 
India under Section 33 ‘of the Medical 
Council Act and are, therefore, invalid. 

(3) The non-petitioner No. 2 having 
laid down che criteria by his order dated 
18th of April, 1975 had no jurisdiction to 
review and replace them by impugned 
criteria. 


10. A preliminary point has been 
raised on behalf of the mnon-petitioners 
Nos. 1, 2 and 3 that the writ petition is 
pre-mature and is, therefore, not main- 
tainable at this stage. The contention pro- 
ceeds on the basis that the applications 
were invited for various stipendiary and ` 
non-stipendiary posis sanctioned by the 
State of Rajasthan and not for the regis- 
tration of the post-graduate course, It . is 
said that the appointment as Resident 
House Officer, Registrar, Full Time Post- 
Graduate etc. only makes the students eli- 
gible for registration to the post-graduate 
course for which they have to apply in a 
separate form. It is further submitted thas 
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- there is no guarantee that all those -vho 


get stipendiary and non-stipendiary posts 
will be entitled to registration to the ost- 
graduation course, On this basis it is said 
that the writ petition is premature at 
this stage. 

Now the Ordinance No. 278-B oz the 
University of Rajasthan Hand Book pro- 
vides that no candidate shall be admitted 
to the examination for the degree of Doc- 
tor of Medicine or Master of Surgery un- 
less he produces satisfactory evidenc: to 
the effect—that he after having obtained 
the M.B.B.S. degree of the Universi-y or 
of any other University recognised by the 


Medical Council of India for the puxpose ~ 


has been a House Physician, House Sur- 
geon in a teaching hospital recognisel by 
the University ete. or has obtained the 
M.B.B.S. degree and full registration with 
the Medical Council not less than hree 
academic years previously and has regis- 
tered as a post-graduate student in the 
University at least two academic ears 
previously, Likewise the criteria for selec- 
tion to the post-graduate training laid 
-down in the Medical Council Regulation 
also provide that the students to bezome 
eligible for registration to post-gracluate 
course should after passing the M.E.B.S. 
examination and putting in one year’s 
compulsory rotating internship has done 
one year’s Housemanship prior tc the 
admission to the M.D./M.S. course. rom 
the above provisions, it will appear that 


the appointments to the stipendiary and 


non-stipendiary posts of the Rezident 
House Officer etc. are a condition prece- 
dent to the registration of post-graduation 
studies, The selection to the Rezident 
House Officers etc, is a condition prece- 


dent and gate-way to the regstra- 
Hon in the post-graduate course. Put- 
ting ‘it differently the select.on to 


the stipeandiary and non-stiperciary 
posts is an integral part of the <rain- 
ing to the post-graduation course ani is a 
necessary step for the registration im the 
post-graduation studies, Without sel:ction 
to the above posts it is almost impcssible 
to get the registration in the post-gradue- 
tion course. In this view of the matter, 
it is futile on the part of the contzsting 
non-petitioners to contend that the writ 
petition is pre-mature. The preliminary 
objection is accordingly turned dow-. 

11. Now I proceed to take ur each 
of the contentions of the petitioner on 
merits. Contentions Nos. 1 and 2 are zlose- 
ly interlinked and they may be tak=n up 
together. 

12. Tt has been argued thaf the 
training to post-graduate studies is £ sub- 
ject within the sphere of the Parliament 
vide Entry 66 of List I of Schedule VIIth 
of the Constitution. There is no doubt 
about this proposition and the matter is 
“also concluded by the authority laid down 
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in Janardhan Subbaraya v. Mysore State, 
AIR 1963 SC 702 and Chitralekha v. State 
of Mysore, AIR 1964 SC 1823, The ques- 
tion however coes not stop at that. The 
further question is whether the impugn- 
ed criteria laid down by ithe non-peti- 
tioners Nos, 1 and 2 are encroachment on 
the legislative sphere of the Parliament. 
The Parliement has enacted the Indian 
Medical Council Act and under Section 33 
of the Act, the Medical Council has been 
empowered to. frame regulations for 
achieving the objects ior laying down 
uniform: standards in the under-graduate 
and post-graduate medical studies. The 
argument of Mr. V. S. Dave that the Me- 
dical Council is not empowered to frame 
regulations under Section 33 is miscon- 
ceived when one looks to Section 20 of the 
Indian Medical Council Act. The question 
which requires to be considered is whe- 
ther the non-petitioners Nos, 1 and 2 have 
altered the criteria laid down by the 
Medical Counzil. It will be here appro- 
priate to reproduce the criteria laid down 
by the Medicel Council under its regula- 
tion framed under Section 33 of the Act. 
The criteria read as under:— 

“Criteria for the selection of candi~ 
dates : 

(a) Students for post-graduate train- 
ing should be selected strictly on merit 
judged on the test of academic record in 
the under-graduate course. 

(b) The candidates should have ob- 
tained full registration i.e. they must 
have completed satisfactorily one year of 
compulsory rotation internship after pass- 
ing the final M.B.B.S. examination and 
must have full registration with the State 
Medical Council, 

(c) They must subsequently 
done one year’s housemanship prior to 
admission to the M. S. course. House- 
manship should be for one year in the 
same subject or at least six months in the 
same department and the reading period 
in an allied department. Alternatively 

ü) Must nave worked as a full-time 
post-graduate student in the department 
concerned before taking up the M.D./M.S./ 
Diploma courses in a manner equivalent 
to housemanship requirements, 

(ii) or warked in hospitals approved 
by the Council for internship training for 
a period of three years. 

(iii) or worked in State Medical Ser- 
vice or Armed Forces Medical Service or 
other equivalent service for a period of 
five years. 

(d) Other conditions being equal 
weightage may be given to persons who 
have worked in rural areas or the Armed 
Forces Medical Services for at least two 
years.” 

From the perusal of the criteria ex- 
tracted above it will appear that two 
modes have keen prescribed in the regu- 


have 


_ 88 Raj. {Prs, 12-14} Lalit K. Sharma v. P. &C., 9. M.S. Medical College 


lation for selection to the post-graduate 
training, According to the elternative 
mode the basis for sslection is that the 
student should ‘have worked as a Full- 
time Post-graduate student in the départ- 
ment.concerned hospital approved by the 
Medical Council for internship training 
for t years or in the State Medical 
service or Armed Forces Medical service 
etc. It will thus appear that the academic 
_ {record of the student in the under-gra- 
duate course is not the sole basis for se- 
lection to the post-graduate training, I am 
here of course concerned with the first 
mode of selection to the. post-graduate 
training, 


13- Controversy has been raised 
that the expression - 
course’ envisages the aggregat> marks 
_ jobtained by the candidate at all the three 

jUniversity examinations of the M.B.BS. 
and not only in the final M.B.B.S. exami- 
nation, It is submitted that if this inter- 
pretation is accepted then the impugned 
criteria are in derogation of the regula- 
tion of the Medical Council as the im- 
pugned criteria assess merit on the hasis 
or academic record of students in the final 
M.B.B.S, examination only. In order to 
examine the validity of this contention it 
will be appropriate to make a reference 
to the various subjects in which the can- 
didates have to undertake the examina- 
tion in various parts of the M.B.BS. 
course. Ordinance 271 of the University 
Hand Book lays down that every candi- 
date for the First MB.BS, Examination 
is to pass in the subjects— (i) Anatomy, 
(ii) Physiology including allied and cog- 
mate subjects, Further Ordinance 271 pro- 
-vies that every candidate for the second 
M.B.B.S. examination is to pass in the 
subjects— (1) Pathology and Bacteriology, 
(2) Pharmacology including pharmacy — 
Therapeutics and Toxicology anc (3) Fo- 
- rensic medicine, Further more the Ordi- 
nance No. 274 requires a candidate to 
pass the final M.B.B.S. examination in the 
subjects (1) Medicine including Therapeu- 
tics. (2) Preventive and Social Medicine, 
(3): Surgery including Diseases of Ear, 
Nose and Throat, (4) Obstetrics and Gy- 
naecolosy and (5) Ophthalmology. From 
the perusal of the various courses it will 
at once appear that the subjects prescrib- 
ed in the final MBBS. examination 
under Ordinance 274 are of comprehen- 
sive character and of wider amplitude 
embracing in their fold the knowledge of 
all the subjects prescribed for the exami- 
nation of First’ MBBS. and Second 
M.B.B.S. examination which have been 
put in the head’ of “Basic Sciences” in the 
recommendations of the Medical Council 
for the post-graduate course. The merit in 
the final M.B.BS. examination postulates 


the knowledge and proficiency, and power’ 
of application of the knowledge derived: 


‘under-graduate > 
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from the “Basic Sciences” viz, the sub- 
jects prescribed in the First M.B.B.S. and 
Second M.B.B.S. examinations. The im- 
pugned criteria also assess merit on the 
academic record of the under-graduate 
course and not on other extraneous: consi- 
derations. This criteria therefore cannot 
be taken to be in derogation of the erite- 
Tia laid down by the Medical Council 
and, therefore, in my view there is no 
substantial alteration or modification of 
the criteria laid down ‘by the Medical 


Council iby the State or its functionaries. 


14. Even assuming for a moment 
that there is departure from the criteria 
laid down by the Medical Council. the 
question is whether the criteria are bad 
in law on that account. The answer to this 
question depends upon the further ques- 
tion whether the criteria laid down under 
the Regulation are of a mandatory cha- 
racter, In this connection it will be appro- 
priate to refer to Sections 19-A and 20 of 
the Indian Medical Council Act. They 
read as under:— , 

uS. 19-A. Minimum standards of me~- 
dical education— (1) The Council may 
prescribe the minimum standards of me- 
dical education required for granting 
recognised medical qualifications (other 
than post-graduate medical qualifications) 
by Universities or Medical Institutions in 
India, 

{2) Copies of the draft regulations 
and of all subsequent amendmenis there- 
of shall be furnished by the Council to 
all State Governments and the Council 
shall, before submitting the regulations or 
amendment thereof, as the case may be, 
to the Central Government for sanction, 
take into consideration the comments of 
any State Government received within 
three months from the furnishing of 
copies aforesaid. | 

(3) The Committee shall from time to 
time report to the Council on the efficacy 
of the regulations and may recommend to 
the Council such’ amendments thereof as 
it may think fit. 

"20. Post-graduate Medical Education 
Committee. for assisting Council in mat- 
ters relating to post-graduate medical 
eaucation:— (1) The Council may pres- 
cribe standards of post-graduate medical 
education for the guidance of Universi- 
ties, and may advise Universities in the 
matter of securing uniform standards for 
post-graduate medical education through- 
out India and for this purpose the. Cen- 
tral Government may constitute from 
among the members. of the Council a 
Post-graduate Medical Education Commit- 
tee (hereinafter referred to as the Post- 
Graduate Committee}. _ i 
tInserted by the Indian Medical. Coun- 


cil (Amendment) Act, 
Section 11 (11-6-1964). 
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(2) The Post-graduate Committee 
shall consist of nine members all of whom 
shall be persons possessing post-gracuate 
medical qualifications and experience of 
teaching or examining pcest-graduate stu- 
dents of medicine. 


(3) Six of the members of the ost- 
graduate Committee shall be nominated 
by the Central Government and the re- 
maining three members shall be elscted 
by the Council from amongst its mem- 

ers, 


(4) For the purpose of considering 


- post-graduate studies in a subject, the 


Post-graduate Committee may co-opi, as 
and when necessary, one or more mem- 
bers qualified to assist it in that sub: ect. 


(5) The views and recommendetions 
of the Post-graduate Committee or all 
matters shall be placed before the Coun- 
cil; and if the Council does not agree 
with the views expressed or the recom- 
mendations made by the Post-graluate 
Committee on any matter. the Ccuncil 
shall forward them together with its ob- 
servations to the Central Governmer+t for 
decision.” 

If we look into Section 19-A it will 
appear that the Medical Council has been 
empowered to prescribe the minimum 
standard of medical education required 
for granting recognised medical qua_ifica- 
tion other than post-graduate medical 
qualification by Universities or medical 
institutions in India, The expression ‘mi- 
nimum standard of medical education’ 
occurring in Section 19-A is of great sig- 
nificance as it positively indicates the 
mandatory character of this section and 
the educational institutions are bourd to 
observe the minimum standards a: re- 
quired by Section 19-A. Whereas i we 
look to Section 20 then it will at once 
appear that the Medical Council is eutho- 
rised to prescribe standards of pos:-gsra- 
duate medical education for the guidance 
of University and for their advice, in the 
matter of securing uniform standards. To 
my mind the regulations framed by the 
Medical Council for the post-gradiation 
medical education are of advisory mature 
and appear to be for the guidance of the 


educational. institution. There is no man- 


date in Section 20 given to the — educe- 
tional institutions to observe the mirimum 
standards as has been given in Sec, 19-A. 
On the contrary in Section 19-A, the post- 
graduate studies have been excludec. from 
the criteria of minimum standards to | ibe 
observed by the institutions conducting 
post-graduate training. On a combined 
reading of Section 19-4 and Sectior. 20 of 
the Act, to my mind, the regulation re- 
garding selection to post-graduate tram- 
ing is therefore not of a mandatory cha- 


wiracter. It is true that the object Sehind 


the regulation and the Indian Medical 
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Council Act is to secure uniform stand- 
ards for tost-greduate education but the 
object is not undermined by adopting the 
impugned criteria as it has not been said 
that the standard of treining for the Resi- 
dent House Officer, Registrar. ete, will be 
in any manner different. The impugned 
criteria in fact and in substance are 
broadly in accord with the criteria leid 
down by the Medical Council and it is 
therefore futile to impugn them as bad 
in law. 


15. Furthermore, it is not disput- 
ec: that there are five medical colleges in 
Rajasthan, AL the five medical colleges 
have been judging the merit assessed on 
the basis of the aggregate marks obtain- 
ed in the nal MBBS. examination. ft is 
true that the medical colleges at Udaipur 
and Jodhpur have also been edding the 
marks of the subject concerned for which 
choice is given but thet is a minor alte- 
ration and the real basis of the selection 
is merits judged om the basis of the zca- 
demic record of the final M.B.B.S. exemi- 
nation, It is also evident from the effida- 
vit of Mr. M. L. Gupta, the then Principal 
of S. M. S. Medical College (which hes 
mot been controverted by the opposite 
side) that various colleges in the country 
— (1) The Grant Medical College, Bom- 
bay: (2) M. L. N. Medical College Alla- 
habad: (3) C. M. C. Medical College, Lu- 
dhiyana; (4) Medical College, Kanpur; (5) 
Medical College Meerut; and (6) R, G. Kar 
Medical College Calcutta have been ad- 
judging the merit on the basis of the eg- 
gregate marks obtained at the final 
M.B.B.S. examination for post-graduate 
médical training and no objection has 
been ever raised by the Medical Council 
of India despite inspection by its officials. 
The regulation has been interpreted by 
the various medical colleges including the 
colleges of Rajasthan in the manner that 
the merit be judged or the basis of aggre- 
gate marks of the final M.B.B.S. exami- 
nation. This interpretation cannot be rul- 
ed out as wholly unreasonable. On the 
other hand it is a reasonable and plausi- 
ble one. Reference in this connection 
may be made to Principal Patna College 
v. K. S. Raman, AIR 1966 SC 707 wherein 
it has been laid down . that where the 
question involved is one of interpreting a 
regulation- framed by the statutory body 
the High Court should ordinarily be re- 
luctant to issue writ of certiorari where 
it is plain that the regulation im question 
is capable of two constructions and it 
would generally not be expedient for the 
High Court o reverse a decision of the 
educational body on the sround that the 
construction placed by such body on the 
relevant regulation appears to the High 
Court less reasonable than the alternative 
construction. Even assuming that the con- 
struction on the regulation suggested by 


\ 


the learned counsel for the petitioner may 
be one of the possible constructions and 
even more reasonable but that by. itself 
is not sufficient for warranting this court 
to interfere with the decision of the edu- 
cational body or the State Government 
who incurs the financial liability to run 
the educational institutions: vide Chitra- 
aa v. State of Mysore, AIR 1964 SC 


; 16. Moreover selection for . the 
training to the. post-graduate medical 
course has already been made in the four 
medical colleges of Rajasthan long ago 
on merit based on the academic record- of 
the final M.B.B.S, examination and course 
of study has also commenced in those col- 
leges. Now to issue direction to adopt a 
different criteria as suggested by the 
learned counsel will, instead of promot- 
ing uniformity of standards, would entail 
different standards in the colleges of the 
same State and may tend to upset the 
selections of the students in the other 
medical colleges of Rajasthan. That course 


‘will not at all subserve the public inte- 


rest and may lead to great public incon- 
venience, It is well to remember that the 
High Court while exercising. its power 
under Article 226 does not sit as a court 
of appeal to review the decisions of the 
administrative body. Its powers are of 
discretionary nature. The intenpretation 
put on the impugned criteria is broadly 
in accord with the regulation of the Medi- 
cal Council and appéers to be a reason- 
able one. In this view of the matter also, 
it will be not expedient to interfere with 
the interpretation put iby the medical col- 
leges of Rajasthan on the criteria laid 
down in the regulation of the Medical 
Council: 


17. Lastly it was contended that 
the non-petitioners Nos. 1 and 2 have no 
power to review their order dated 18th 
of April, 1975, contained in Annexure I. 
Indisputably order dated 18th of April, 
1975 is of an administrative character. 
There is no statutory prohibition against 
a review of the administrative order, The 
administrative authority has ample power 
to review or revise its own order in ab- 
sence of any statutory restriction. The 
argument that the petitioner has acquired 
right under order dated 18th of April, 
1975 is not at all acceptable to me. The 
petitioner has filed two application forms 
expressing his choice in both of them for 
particular subjects within the time pres< 
cribed. In one application form, the peti- 
tioner has shown his merit on: the basis of 
aggregate marks obtained in all the three 
University examinations of the M.B.BS. 
In the another application form the peti- 


tioner has shown ‘his merit on the basis of ~ 


aggregate marks obtained by him in the 
final M.B.B.S. examination. As stated ear- 
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lier both the application forms haye been 
submitted within the time prescribed. 
There is, therefore, no question of mpre- 
judice or detriment to the petitioner on 
account of the review of the order dated 
18th of April, 1975. The decision in G. 
Latha v. B, Saroja, (1970) 2 Andh WR 165 
is, therefore not applicable to the facts of 
this case and is wholly distinguishable. 
The petitioner has not acquired any right 
under order dated 18th of April, 1975 
much. less vested right and it is, therefore, 
futile on his part to raise the plea of 
estoppel against the non-petitioners Nos. 
1 and 2 on the authority of G. Latha v. 
B. Saroja, (1970) 2 Andh WR 165. In any 
event I am not at all disposed to invoke 
the extraordinary jurisdiction under Arti- 
cle 226 of the Constitution in the facts of 
this case, © 3 
18. In the result, there is no force 
in this writ petition and the same is dis- 
missed, Looking to the particular facts 
and circumstances of the case the parties 
are left to bear their own costs. ; 
Petition dismissed. 
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Moti Lal and others, Appellants v. 
Sardar Mal and others, Respondents, 

Second Appeal No. 23 of 1967, D/- 
8-9-1975.* 

(A) Civil P. C. (1908), S. 100 — Find- 
ings of fact — Interference with — Cir- 
cumstances under which findings can be 
set aside. 

If the findings of fact given by the 
first appellate court are based upon an 
appreciation of all.the relevant evidence, 
the High Court would be reluctant in up- 
setting them. It is only when the finding 
is based on no evidence at all or where 
the evidence is dishelieved for no reason 
or if any substantial error or defect in 
procedure has crept in, then interference 
with concurrent findings of fact is called 
for in second appeal. AIR 1951 SC 198; 
AIR 1959 SC 57; AIR 1959 SC 1204 and 
AIR 1963 SC 302, Rel. on. (Para 7) 


(B) Evidence Act (1872), Ss. 101, 102, 
103, 104 and 114 — Adoption — Proof — 
Onus — Presumption, 


After a lapse of several years, it is 
likely that the evidence of adoption may 
not be available and it may become diffi- 
cult to find any witness who had eye-wit- 
messed the ceremony of actual giving and 
taking in adoption. In such cases if the 
*(Acainst judgment of Lehar Singh Mehta 

ist, odhpur, in First Appeals Nos: 


Dist. J. J £ 
95 and 137 of 1982, D/- 8-7-1966.) . 
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party alleging adoption adduces some evi- 
dence of the factum of adoption, ` it may 
þe regarded as sufficient to shift the bur- 
den on the other side to prove that the 
adoption did not take place, In such cases 
of old adoption, a presumption in favour 
of the validity of the adoption is naturally 
drawn from: the status of the adoptec son 
in the adopting family and its recognition 
by the members of the family for a rum- 
ber of years. AIR 1955 Raj 65; AIR 1936 
PC 304; AIR 1925 PC 201; (1870) 14 Moo 
Ind App 67 (PC) and AIR 1923 Cal 18, 
Rel. on. (Para 8) 
(C) Evidence Act (1872). S. 52 — 
Words “before the question in dispute 
was raised” — Meaning — Words do not 
vefer to particular legal proceeding where 
statement is produced in evidence, 


From a bare reading of sub-section 
(5).of S. 32, it appears that declaration of 
relationship by blood, marriage or dop- 
tion must have been made by a person 
who is dead or who cannot be fount ete. 
as mentioned in the opening part o- the 
section before the dispute in relation to 
which they are proved was raised. The 
words “before the question in Issue Was 
raised” do not merely mean before the 
commencement of the particular legal 
proceedings in which such a statement 1s 
produced in evidence but even before the 
actual controversy regarding the subject- 
matter of the declaration has arisen. AIR 
1968 SC 947, Rel. on. (Parca 9) 

(D) Evidence Act (1872), S. 76 — Con- 
tents of _document — Proof — Certified 
copy — Admissibility, (Registration Act 
(1908), S. 57). x ee 

- A certified copy of a registered copy 
is admissible to prove the contents of the 
original document only when conditions 
' for the introduction of the secondary evi~ 
dence are fulfilled. It is true that if a cer- 
tified copy has been admitted into evi- 
dence without any objection having been 
raised by the other party, that no cese 1s 
made out for the introduction of the 
secondary evidence, the appellate zourt 
would not permit its admissibility to be 
questioned before it on that ground, AIR 
1963 Raj 234 and 1969 Raj LW 107, Rel. 
on. i3 (Para 12) 


| (E) Civil P. C. (1908), O. 16, Rz. 21, 
10, 11 and 12 — Scope — Words ‘yequir- 
ed to give evidence’ —- Meaning — Valun- 
tary witness keeping away after examina- 
tion-in-chief — Effect. (Evidence Act 
(1872), S; 114). 


From a bare reading of the language 
of R. 21 of O. 16 it appears that the words 
“required to give evidence” used therein 
clearly indicate that the provisions as to 
witnesses shall apply to any party to a 
suit if he is required to give evidenze or 
to produce documents by the other side 


or by court. But if he voluntarily apsears 
i 
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in the witness box to give evidence in his 
own favour and deliberately keeps him- 
self away after examination-in-chief and 
before cross-examination, the provisions 
as to witnesses cannot be made applicable 
to him and the court is empowered to 
procure his attendance iby resorting to 
Rules 10, 11 and 12 of O. XVI, C.P.C. The 
proper course to be followed by the court 
in such a case is to reject the testimony 
of such party, if cross-examination is 
evaded or deliberately prevented by such 
party, In such a case if the person evades 
eross-examination a presumption should 
ordinarily be drawn against a party who 
having a knovledge of the facts in dis- 
pute does not subject himself to examina- 
tion or cross-examination, because non- 
appearance of a party in witness-box 
would be a strong circumstance to discre- 
dit the truth of his case. The presumption 
does not however apply when the plain- 
tiff has already appeared in the witness- 
box and has given evidence in the case on 
issues the burden of which lay upon him. 
An adverse inference may be drawn 
against him to the extent that he could 
not rebut the evidence adduced by the 
defendants on the issues which they were 
required to prove. It does not mean that 
his former statement on the issues, on 
which he was required to lead evidence in 
the first instance, should also be rejected 
on the ground that he did not submit 
himself to further cross-examination after 
his subsequent examination-in-chief was 
over, (Para 13) 


(E) Evidence Act (1872), S. 80 — Will 
me Proof — Will more than 30 years old 
produced from proper custody — Pre- 
sumption that it was executed. by testator 
when he was in sound disposing state of 
mind can be raised. AIR 1961 Mad 262; 
AIR 1947 PC 15 and AIR 1962 Andh Pra 
29, Rel, on. {Para 15) 


(G) Succession Act (1925), S. 119 — 
Will—Devisee given vested interests sub- 
ject to life interest of testator’s wife — 
Devisee dying before obtaining possession 
of properties bequeathed — Effect — 


_ Vested interest of devisee not defeated — 


His representatives entitled to the be- 
quest. AIR. 1863 SC 1703 and AIR 1938 


Oudh 69, Rel. on. (Para 17) 


(H) Hindu: Law — Adoption — Rela- 
tion back — Principle — Exceptions. 
(Hindu Adoptions and Maintenance Act 
(1956), S. 13). 

An adopted son is entitled to take the 
interest of the adoptive father as on the 
date of his death. This principle of rela- 
tion back is based on a legal fiction that 
there should be no gap or break in the 
continuance of the line of adoptive father. 
This theory of relation back is however, 
subject to certain exceptions. One of the 
limitations is that if the property by in- 


- 1846 Nag 203, Dist. 
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adopted son is adopted after the death of 
the collateral, the adoption cannot divest 


' the estate of the collateral which had 
‘gone to his heir by inhertbance. Another 


exception to which. the principle of rela~ 


- tion back is subject is that the adopted 


son would be bound by any lawiul aliena- 
tion effected by a male or female heir 


' after the death of the adoptive father and 


before the date of adaption. ATR 1954 SC 
379: AIR 1950 Bom 360 (FB);- AIR 1943 
PC 196 and AIR 1962 SC 59. Rel. on; AIR 
(Para 22) 


Cases Referred: Chronological Paras 


AIR 1974 SC. 878 = (1974) 3SCR.474 21 
1969 Raj LW 107 = ILR (1968) 18 Raj 
1 
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ATR 1968 SC 947 (1968) 2 SCR 292 


ATR 1964 SC 234 = (1964)3SCR 520 21 
AIR 1964 Orissa 174 7 
AIR 1963 SC 302 = (1963) 3 SCR 604 7 
AIR 1963 SC 1703 = (1963) Supp 2 SCR 
8 | 
AIR 1963 Raj 234 = 1963 Raj LW 453 12 
AIR 1962 SC 59 = (1962) 2 SCE 813 22 
AIR 1962 Andh Pra 29 15 
AIR 1961 Mad 262 = 74 Mad LW 261 15 
AIR 1959 SC.57 = 1958 Andh LT 834 7% 
AIR 1959 SC 71 = (1959) Supp (1) SCR 1 


AIR 1959 S€ 504 = (1959) Supp (1) SCR 
698. ape E {L 
ATR 1959 SC 1204 = (1960) 1 SCR 271. 7 
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AIR 1951 SC 193 = 1951 SCR 258 7 
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JUDGMENT :— This second. appeal is 


-directed against the judgment and decree 


of the learned District Judge, Jodhpur, 
dated 8th July, 1966, by which the two 


appeals Nos. 25 of 1962 and 137 of 1962, 
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filed iby the defendants against the prel- - 
minary decree and the final decree passed 
in a suit for redemption by the Addi- 
tional Civil Judge, Jodhpur, were dismiss- 
€d with costs and the cross-objections fil- 
ed by Sardar Mal and his son Sujan Mal 
were partly accepted and the amount of 
mesne profits at the rate of Rs. 60 p.m. 
with effect from the date of final decree 
till the date of the judgment of the learn- 
ed District Judge, was added in the de- 
cree as payable by the defendants to the 
plaintiffs. ` 

2. The relevant facts giving rise 
to the suit for redemption, out of . which 
be appeal arises, may be described as 

ows:— 


23, Sardar Mal and his son Sujan 
Mal filed a suit for redemption of a shop 
in dispute situated in Sire Bazar, Jodhpur, 
on the basis of a mortgage-deed (Ex, 25) 
executed by Mst, Bugi widow of Ladu 
Ram in favour of Chunni Lal Baheti on 
Faigun Sudi 10 Samwat-year 1957 (28-2- 
1901). The suit was filed against Manak 
Lal and Moti Lal sons of Chunni Lal and 
their mother Mst. Dhapi Bai elias Tulsi 
Bai. The allegations in the plaint were 
thet one Ladu Ram owned and possessed 
a shop situated in Sire Bazar, Jodhpur. 
He died in Samvat-year 1956 leaving þe- 
hind his widow Mst. Bugi and his two 
married daughters Mst. Sayar Kanwar 


1. and Mst. Udi. He had two sons Narain 


Das and Ranchor Das. During the lifetime 
of Laduram, Ranchor Das went in adop- 
tion to another family at Laskar and 
Narain Das went away from his house 
and was not heard of thereafter by his 
parents and others, who would naturally 
have heard of him, if he had been alive. 
After Ladu Ram’s death, his widow Mst. ` 
Bugi took Sardar Mal plaintiff in adoption . 

and kept ‘him with her but she could not ` 
execute. an adoption-deed in his favour. 
She went to Laskar for bringing back the _ 
will executed in favour of Ranchor Das 
but im Laskar she fell sick and died in 
the month of Baisakh Samvat-year 1971. 
Before her death, she however, directed 
her daughter Sire Kanwar and close rela- 
tive Goru Ram Jajoo to execute a deed of 
adoption in favour of Sardar Mal on her 
behalf and get it duly registered. In pur- 
suance of her directions the daughters of 
Mst. Bugi executed a deed of adoption im 
favour of Sardar Mal Jajoo and got Ait 


‘duly registered by the then registering 


authority, Since then Sardar Mal was ibe- 
ing treated as an adopted son of Ladu 
Ram. The alternative case of the plaintiff 
Sardar Mal was that if for any reason his 
adoption is not considered to be valid in 
the eye of law, he became owner of the 
properties of Ladu Ram, ‘because Ladu 
Goru Ram re- 
linquished his claim to Ladu Ram’s pro, . 
perty in his favour on 24-1-1922 and O ` 
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cuting a will in his favour. Similarly - 


Kanhaiya Lal son of Ranchor Das also 
relinquished his claim, if any. to Radu 
Ram's property in his favour by execut- 
ing a registered deed of relinquishment 
on 2nd July, 1936. 


4. On 15th January, 1954, the de- 
fendants put forward a plea that the old 
mortgage-deed of Samvat-year 1957 was 
substituted by another mortgage-deed of 
Samvat-year 1968 and that the plairtiffs’ 
suit was not maintainable on the bass of 
the old mortgage, Sardar Mal plaintiff, 
therefore. amended his plaint and tased 
his suit upon the substituted mortsage- 
deed dated 17th December, 1911, which 
was executed by Mst. Bugi in favour of 
Chunnilal, father of Motilal and Manaklal 
defendants for a sum of Rs, 4,000. The 
defendants thereupon submitted a written 
statement, wherein the mortagage was 
admitted but the factum and validiry of 
adoption of Sardar Mal by Mst. Bugt was 
challenged, The defendants further = leg- 
ed that Goru Ram was not the nearest 
reversioner of Ladu Ram and that hr did 
not execute any will in favour of Sardar 
Mal in respect of the property of Ladu 
Ram, Likewise they denied that Kantaiya 
Lal had executed any deed of relinqtish- 
ment of his right to the property of Ladu 
Ram in favour of Sardar Mal. Alterna-~ 
tively, it was pleaded that if any such 
deed of relinquishment as alleged by the 
plaintiffs is proved to have been exec-ated, 
it was registered at Pali and it was not 
valid as the property affected thereby was 
Situated at Jodhpur and not at Pali. The 
defendants further pleaded that Ladu 
Ram and his wife executed a will on 25th 
January, 1896, in favour of their son Ran- 
chor Das, who had gone in adoptiot to 
- Ramdeo Jajoo resident of Laskar. Cwa- 
lior, By virtue of this will, the entire oro- 
perty ‘belonging to Ladu Ram and 3ugi 
was bequeathed to Ranchor Das, who 
only could be the true owner of kadu 
Ram’s property after the death of Mst. 
Bugi in Samvat-year 1971. The case of 
the defendants, therefore, was that —fter 
the death of Ranchor Das. his son Ean- 
haiya Lal became the owner of Gadu 
Ram's property and as during the en- 
dency of the suit Kanhaiya Lal sold away 
the equity of redemption to the deen- 
dants for Rs. 1,500, on 30th January, 7954, 
the defendants became the full owners of 
the. property in dispute of which -hey 
were already mortgagees. Hence eir 
contention was that the.shop in dis>zute 
could not be redeemed. The plaintifs on 
the other hand. prayed that a decree for 
redemption of the property in disoute 
may be passed upon payment of what ver 
sum is found to have been borrowed for 
legal necessity by Mst. Bugi and -that.ex- 
ctssive interest may be reduced and 
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mesne profits be awarded to them with 
effect from the data of notice Ex. 16, 
dated 15th March, 1945, The defendants 
asked for better particulars. The plaintiffs 
thereupon furnished better particulars on 
29th April, 1957, wherein it was alleged 
that a sum of Rs. 1,250. only out of the 
mortgage money of Rs, 4,000, was naid to 
Mst. Bugi for legal necessity and that in- 
terest may be calculated on the sum that 
may be found due, 

5. The learned Additional Civil 
Judge, Jodhpur, framed the following 
issues upon the pleadings of the parties:— 

1. Whether the plaintiff No. 1 Sardar 
Mal is the adopted son of Ladu Ram? If 
so. whether his adoption is valid? . 

2. Whether Sardar Mal is the next 
reversioner and heir to Ladu Ram? If so, 
what is its effect on the suit? 

3. Whether Rs. 1,250, only were vaid 
to Mst. Bugi cut of the mortgage meney 
amounting to Rs. 4,000, mentioned in the 
morigage-deed:? 

4, Whether Mst. Bugi executed an- 
other mortgage deed in Samvat-year 19538 
for Rs. 4,000, without consideration and 
there being novation of contract, the suit 
on the basis of the former mortgage-deed 
is not maintainable (deleted vide order 
dated 12-8-1957)? 

5. Whether the plaintiffs are entitled 
to more than Rs. 1,251, as interest in case 
a decree for redemption of the mortgage 
property is passed (deleted vide order of 
the court dated 29-10-61)? 

§. Whether Gauru Ram bequeathed 
the disputed shop in favour of the plain- 
tiffs? If so, whether he had a right to do 
50? 

7. Whether Kanhaiyalal of Laskar re- 
linquished his rights in the disputed shop 
in favour of the plaintiff? Whether he had 
right to do so and whether the deed 
registered at Pali is legally valid? 

8. In case issue No. 7 is decided in 
favour of the plaintiffs, whether Kan- 
haiyalal of Laskar had a right to sell the 
shop in questicn (in favour of the defen- 
dants) in the face of his having relin- 
oar the rights. (in favour of the plain- 

iff)? 

9. Whether the sale effected by Kan- 
haiya Lal in favour of the defendants is . 
without consideration? If so, what is its 
effect on the suit? 

10. Whether the said sale by Kan- 
haiya Lal in favour of the defendants þe- 
ing effected during the pendency of the 
present suit is ineffective against the 
plaintifis? 

11. Whether the defendants spent 
Rs. 141, in getting shutters and electric 
fittings and other repairs to the suit pro- 
perty? If so, whether they are entitled to 

recover the amount from the plaintiff? 


a 
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12. Whether the plaintiff is entitled 
to get the mesne profits from the defen- 
cants? If so, how much? 
~ 13. What relief the plaintiff is en- 
t.tled to get? 

14, Whether the amount of mortgage 
money in excess of Rs. 1,250, was paid to 
Mst. Bugi by the mortgagee for her legal 
Seas (this issue was framed on 14-9- 
-= Thereafter he rezorded the evidence 
of the parties. The plaintiffs produced 12 
witnesses in support of their claim. Be- 
sides oral evidence. they produced 25 
cocuments, The defendants examined 17 
witnesses and also produced `a good num- 
ker of documents. The learned Additional: 
Civil Judge considered the entire evidence 
end decreed the plaintiffs’ suit for re- 
cemption upon payment of Rs, 3,814.87. 
Agegrieved by the preliminary and . final 
€ecrees passed by the Additional Civil 
Judge, the defendants preferrec appeals 
Mos. 25 and 137 of 1962 in the court of 
the learned District Judge. Jodnpur. The 
plaintiffs also filed cross-objections, The 
lsarned District Judge dismissec both the 
eppeals with costs and partly allowed the 
cross-objections filed by Sardar Mal as 
stated above. Hence this second appeal 
end cross-objections, 

6. During the course of hearing 
erguments advanced by the learned 
counsel for the parties, it came to mv 
notice that the trial court did not frame 
< distinct issue in respect of the will 


clleged to have been executed by Ladu - 


Ram and his wife Mst. Bugi on Magh 
Sudi 10 Samvat-year 1952 (corresponding 
to 25th Jan., 1896) in favour of their son 
Ranchor Das, who had gone in adoption to 
come other family at Laskar Gwalior. 
as the parties were at variance on this 
proposition of fact and as it appeared 
fhat the issues framed by the trial court 
were not comprehensive enough to cover 
the important question whether this will 
was duly executed by Ladu Ram and 
Wst. Bugi in a sound disposing state of 
mind and whether this will was revoked 
Eater on by Mst. Bugi during her lifetime, 
] thought it proper to frame the follow- 
mg new issues upon the pleadings of the 
parties l 

1. Whether Ladu Ram and Mst. Bugi 
duly executed will Ex. DW 5A/1 on Magh 
Sudi 10 Smvt. 1952 in favour of Ranchor 
Das in respect of the property in dispute 
in sound disposing state of minds? - 


2. If so, whether this will was revok- 
ed by Mst. Bugi during her lifetime? 

3. Whether this will stood revoked 
by reason of Sardar Mal plaintiff being 


‘ adopted to Ladu Ram by Mst, Sugi after . 


Ladu Ram’s death? 


After framing the aforesaid new 
sues. I remitted the same to the trial 
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court for recording additioral evidence of 
the parties on these issues and to return 
the evidence to this Court together with 
its finding thereon and the reasons there- 
for. The learned Additional Civil Judge 
recorded the evidence of the parties on 
these issues and upon consideration 
thereof arrived at a conclusion that the 


-wil Ex. DW 5A/1 was executed by Ladu 


Ram and Mst. Bugi in sound disposing 
state of mind on Magh Sudi 10 Smvt. 1952 
and that it was not revoked by Mst. Bugi 
during her lifetime. He further held upon 
evidence ‘that the will executed by Ladu 
Ram and Mst. Bugi does not stand revok- 
ed by reason of Sardar Mal plaintiff hav- 
ing ‘been adopted to Ladu Ram by Mst. 
Buzi after Ladu Ram’s death. The evi- 
dence recorded by the Additional Civil 
Judge and his findings on the new issues 
formed part of the record in the suit. Sar- 
dar Mal plaintiff no doubt presented a 
memorandum of objections to the findings 
of the learned Civil Judge. The objec- 
tions were heard at the time of hearing 
of the appeal. 


(P I have perused the record and 
heard the arguments advanced by the 
learned counsel for the parties. Firstly, 
it has. been contended on behalf of the 
appellants that the learned District Judge 
committed an error in holding that Sar- 
dar Mal had been taken in adoption to 
Ladu Ram by the latter’s widow Mst. 
Bugi on Asad Sudi 9 Samvat-year 1968 
(corresponding to 23rd June, 1912). Note: 
In the erstwhile Jodhpur Stdte every 
new Samvat year commenced on Shravan 
Sudi 1.. According to the submission of the 
learned counsel for the appellants, the 
decision of issue of adoption of Sardar 
Mal is based partly on evidence which is 
insufficient in law to support it and partly 
on evidence, which is per se inadmissible 
and could not possibly be received 
under any provision of the Evidence Act. 
It was further argued that it is the duty 
of this Court to interfere and to do jus- 
tice in the case, because the findings of 
both the’ courts below on the issue of Sar- 
dar Mals adoption are given relying up- . 
on inadmissible evidence or by ignoring 
important evidence e.g. registered deed of 
adoption executed by the daughters of 
Ladu Ram. In support of his above con- 
tention, the learned counsel for the appel- 
lants placed reliance on the following 
authorities: Gekul Pandey v. Baldeo 
Sukul, AIR 1928 Pat 113, Kishanlal v. 
Sohan Lal, ILR (1955) 5 Raj 191 = (ATR 
1955 Raj 45), Maheswar v. Malana Bewa, 
AIR 1964 Orissa 174 and K. V. Sabbaraju 
v. C. Subbaraju, AIR 1968 SC 947. 


The learned counsel appearing on be- 
half of the respondents, on the other 
hand, urged that the question whether or 
not Sardar Mal had been adopted to Ladif 
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Ram by Mst. Bugi was purely a quesiion 
of fact and that both the courts below 
arrived at a conclusion upon considera- 
tion of the entire documentary and al 
evidence adduced by the parties that Sar- 
dar Mal had been adopted to Ladu Ram 
by the latter’s widow Mst. Bugi. Suck a 
concurrent finding of fact cannot be dis- 
turbed in second appeal by this Court 
simply for the reason that the first apoel- 
late court relied upon some documenzary 
evidence also in support of such fincing. 
In support of his above proposition, the 
learned counsel for the respondents in- 
vited my attention to the following au- 
thorities of the Supreme Court: Ajan 
Singh v. Kartar Singh, AIR 1951 SC 193, 
D. Pattabhiramaswamy v. S. Hanumayya, 
AIR 1959 SC 57, Paras Nath v. Mohnani 
Dasi, AIR 1959 SC 1204 and Ramachamdra 
v. Ramalingam, AIR 1963 SC 302, I have 
carefully gone through these authorsties, 
The principle laid down in these decisions 
is that the High Court is not empow=2red 
to interfere with a pure finding of fact in 
second appeal on the ground of its being 
erroneous unless there is a substantial 
error or defect in the procedure provided 
by the Civil Procedure Code or iby any 
other law for the time being in ferce, 
which may have produced error or defect 
in the decision of the case upon merits. 
The observations made by their Lord- 
ships of the Supreme Court in D. Petta- 
bhiramaswamy v. B. Hanumayya, AIR 
1959 SC 57) (supra) are quoted below—— 


“Nor does the fact that the finding 
of the first appellete Court is based upon 
some documentary evidence makes it any 
the less a finding of fact (see ILR 11 Lah 
199 = (AIR 1930 PC 91). But. notwith- 
standing such clear and authoritative oro- 
nouncements on the scope of the provi- 
sions of .Section 100, Civil Proce jure 
Code, some learned Judges of the High 
Courts are disposing of second apreals 
as if they were first appeals. This irtro- 
duces, apart from the fact that the High 
Court assumes and exercises a jurisdic- 
tion which it does not possess, a gamb- 
_ ling element in the litigation and confu- 
sion in the mind of the litigant publ e” 
It is, therefore, a settled law that if the 
findings of fact given by the first appel- 
late court are based upon an apprecietion 
of all the relevant evidence, the High 
Court would be reluctant in upserting 
them. It is only when the finding is based 
on no evidence at all or where the evis 
dence is disbelieved for no reason o if 
any substantial error or defect in proce- 
dure has crept in, then interference with 
the concurrent findings of fact Is called 
for in second appeal. 


‘In the present case, the learned: Dis- 
trict Judge considered all the evidence 
focumentary as well as oral led by the 
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parties on the issue of adoption and there- 
after arrived at a finding that the adop- 
tion of Sardar Mal bad taken place and 
such a finding nf fact by the court of the 
first appeal is final. There is reliable evi- 
dence of Sarder Mal, P.W., 3, Amba Lal, 
P.W. 6 and Devi Lal, P.W., 9 on the re- 
cord to prove the adoption. Sardar Mal’s 
statement on oath is that his real father 
Laxman Das gave kim in adoption and 
Mst. Bugi widow of Ladu Ram, deceased, 
took him in adoption. He was made to sit 
in his adoptive mother’s lap by his father 
Laxman Das and in this manner the cere- 
mony of giving and taking was perform- 
ed in the presence of respectable persons 
of his community, Thereafter coconuts 
were distributed amongst tha persons 
present at the time of the ceremony and 
a turban was tied over his head. The evi- 
dence of Sardar Mal finds corrchboration 
from the testimonies of P.W. 6 Amba Lal 
and P.W. 9 Devi Lal in all essential parti- 
culars. P.W, 6 Amba Lal, who is an old 
man of about 77 years of age. has stated 
on oath that he play2d the role of a priest 
at the time of adoption. According to his 
version, Sardar Mal sat in the lap of Mst. 
Bugi. He was made to sit in her lap by 
his father Laxman Das, This witness 
claimed to have recited ‘Mantras’ and per- 
formed ‘Pooja’ of Ganesh deity. He saw 
that a turban was tied over the head of 
Sardar Mal by Mst. Bugi. According to 
him, coconuts were distributed amongst 
the persons wao had eye-witnessed the 
ceremony of adopticn. He put a mark of 
vermilion on the forehead of Sardar Mal 
at that time. 


Likewise, Devi Lal claimed to have 
attended the caremony of adoption along 
with his father Jai Shanker. He also 
proved the ceremony of giving and tak- 
inf in adoption. Both the courts below 
relied upon the diract evidence of these 
witnesses in proof of adoption after tak- 
ing into consideration all the possible cri- 
ticism made against their testimonies by 
the learned counsel for the appellants. 
Hence, it cannot be safely held that the 
finding of fact recorded by the court be- 
low is against the weight of evidence or 
that it is based on no evidence or that it 
is believed for no reason at ali, Apart 
from this direct evidence in proof of 
adoption, the learned District Judge has 
taken into corsideration the evidence of 
P.W. 7 Shivraj Maheshwari and P.W. 10 
Ratan Lal Maheshwari. from which it was 
established that Maheshwari community,. 
to which Ladu Ram deceased belonged, 
recognised Sardar Mal as son of Ladu 
Ram by extending invitations to him in 
fhe mame of Ladu Ram's son: Sardar Mal. 
The learned District Judge further held 
upon evidence of D.W. 1 Nath Mal and 
D.W. 9 Jagan Nath that after adoption 
Sardar Mal has been in continuous pos- 
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session of Ladu Ram's property since 
Samvat-year 1968 and rightly observed 
tnat if Sardar Mal had not been adopted 
to Ladu Ram by the latter’s widow Mst. 
Bugi, he would not have been permitted 


by Bugi or by her two daughters to` 


occupy Ladu Ram’s house, because in 
Marwar the right of a daughter to suc- 


 c2ed to the property of her father in the 


absence of hi | e 
e nce. 2 his collaterals had been re 


8. It has been laid dowr: in seye- 
ral cases that after a lapse of long years, 
it is likely that the evidence of adoption 
may not ibe available and it may become 
difficult to find any witness who had eye- 
witnessed the ceremony of actual giving 
and taking in adoption. In such cases if 
tae party alleging adoption adduces some 
evidence of the factum of adoption it 
may ‘be regarded as sufficient to shift the 
kurden on the other side to prove that 
tae adoption did not take place. In such 
cases of old adoption, a presumption in 
favour of the validity of the adoption is 
raturally drawn from the status of the 
adopted son in the adopting family and 
iss recognition by the members of the 
family for a number of years. Reference 
in this connection may ibe made to . the 
following authorities wherein due weight 


kas been given to all the inferences and 


rresumptions which may arise from such 
status of the adopted person and its re- 
cognition: Nand Kishore v. Brij Behari, 
ILR (1954) 4 Raj 822 = (ALR 1955 Raj 65), 
Mt. Binda Kuer v. Lalita Prasad. AIR 
1936 PC 304, Seetharama Chandra Row 
v. Kanchumarthi Raju, AIR 1925 PC 201, 
Bajendro Nath v. Jogendro Nath, (1870) 
14 Moo Ind App 67 (PC) and Kailash 
Chandra Nag v. Bejoy Chandra Nag, AIR 
1923 Cal 18. 


9, The learned District Judge has 
relied upon certain documents also in sup- 
port of his finding on the issue of adop- 
tion, The first document is Ex, 1 dated 
1-2-1951. It is an application filed by Lax- 
man Das before the Patta Court. Jodhpur, 
¿long with his affidavit Ex. 2 dated 1-2- 
F1, wherein he stated that Sardar Mal had 
been taken in adoption by tha widow of 
Ladu Ram in her lifetime and that he 
being the natural father of Sardar Mal 
kad given the latter in adoption about 40 
years ago. Another document Ex. 3 dated 
¥6-11-43 is the statement of Laxman Das, 
who, as stated. earlier, was the real father 


‘cf Sardar Mal. In this statement also Lax- 


man-Das deposed to the fact of his son 
Sardar Mal having been adopted by Ladu 
Ram's’ widow during her lifetime, Ex. 4 


. Gated 30-9-24 is the copy of en order- 


sheet and Ex. 5 is the copy of the judg- 
ment of the Kotwali, Jodhpur, which re- 
veal that. the escheat proceedings regard- 
ing’ the property of Goru Ram were start- 
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ed and it was decided that Goru Ram's 
property was not -liable to escheat and 
that it. would go to Sardar Mal as he was. . 
the heir of Ladu Ram and Goru Ram was ' 
the nearest relative of Ladu Ram. -An- 
other document Ex. 7 dated 23-4-1945 is 
the copy of the objections filed by Moti 
Lal arti Manak Lal appellants. The ob- 
jections raised were that the disputed 
shop belonged to their ancestors and not 
to Ladu Ram. Ex. 8 dated 9-1-1943 is the 
copy of the statement of Motilal and Ex. 9 
is the copy of the deposition of Manak 
Lal, who stated therein that they were 
the owners of the shop in dispute. Docu- 
ment Ex, 10 dated 5-5-45 is the copy of 
the objection petition of Sardar Mal, 
wherein he claimed to ba an adopted son 
of Ladu Ram. Ex. 14 is the will made by 
Goru Ram on 22-7-1923. Ex. 15 is the let- 
ters of administration of this will granted 
to Sardar Mal. There are recitals in the 
will that Sardar Mal was taken in adop- 
tion by the widow of Ladu Ram and was 
kept by her as her son. The .will was 
proved by the evidence of Sardar Mal,. 
P.W. 3, and that of attesting ‘witness, 
namely, Ram Chandra P.W. 5. The learn- 
ed District Judge relied upon the recitals 
in this will relating to the adoption of 
Sardar Mal. . 


Another document relied upon iby the 
learned District Judge is Ex. 23 dated 
13-7-1943. which is the statement of Jai 
Narayan Jajoo, wherein it was stated that 
Sardar Mal was the adopted son of Mst. 
Bugi. Similar is the statement Ex. 24 of 
Kirpa Krishna, who stated that Sardar 
Mal was in possession of the property of. 
Ladu Ram deceased on account of having 
been adopted to him and that invitations 
were issued.to Sardar Mal in the commu- 
nity on account of ‘being Ladu Ram’s son. 
The other document relied upon by the 
learned District Judge is Ex, 12,- which 
is a relinquishment deed executed by 
Kanhaiyalal son-of Ranchor Das in favour 
of Sardar Mal, In this document Kan- 
haiyalal admitted in clear and definite 
terms that Sardar Mal was adopted to 
Ladu Ram by Ladu Ram’s widow during 
her lifetime and that Kanhaiya Lal had no 
right to the properties of Ladu Ram, The 
learned District Judge admitted this docu- 
ment into evidence because it contained 
an admission of Kanhaiya Lal from whom 
the appellants have derived their title in 
the subject-matter of the suit. According 
to the learned District Judge, the admis~ 
sion was made by Kanhaiya Lal against 
his pecuniary interest and, therefore. if 
was binding on his successors in interest. 
Before me it-was objected that the docu- 
ments were inadmissible in evidence, be- 
causa the statements made therein relat- ` 
ing to the existence-of relationship by 
adoption between Sardar Mal. and Ladu 
Ram were made after the dispute relating 
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to Sardar Mal’s adoption had arisen, My 
attention was invited to sub-sections (3) 
and (5) of Section 32 of the Evidence Act, 
which read as follows:— 8 


"(3) Or against interest of maker.— 
When the statement is against the pacu- 
niary or proprietary interest of the oer- 
son making it, or when, if true, it would 
expose him or would have exposed him 
to a criminal prosecution or to a suit for 

damages. 
E | | 

(5) Or relates to existence of rele- 
tionship.— When the statement relates to 
the existence of any relationship (by 
blood, marriage or adoption) between per- 
sons as to whose relationship (by blood, 
marriage or adoption) the person’ maang 
the statement had special means of krow- 
ledge, and when the statement was made 
before. the question in dispute was 
raised.” 


l P 

From a bare reading of sub-sec. (5) 
of Section 32. it appears that declaretion 
of relationship of blood, marriage or 
adoption must have been made by a per- 
son who is dead or who cannot be found: 
etc. as mentioned in the opening part of 
the section before the dispute in- reletion 
to which they are proved was raised, In 
K. V. Subbaraju v., ©. Subbaraju (AIR 
1968 SC 947) (supra) the Supreme Cour 
also observed that the statement on which 
reliance is placed must have been made 
before the question in dispute was raised 
and that the words “before the question 
in issue was raised” do not merely mean 
before the commencement of the parcu- 
lar legal proceedings in which such a 
statement is produced in evidence but 
even before the actual controversy Te 
garding the subject-matter of the decla- 
ration has arisen. In this view of the gal 
position, the aforesaid documents Exs. 1, 
9, 3, 4. 5, 7, 8, 9. 10, 14, 15, 23 and 24 were 
clearly inadmissible in evidence because 
` tha dispute relating to the adoption: of 
Sardar Mal had been naised im escea: 
proceedings of Ladu Ram's property in 
the year 1921 vide Missal No. 93/10-3-21 
referred to in Ex. 6 and because the state- 
ments contained in these documents re~ 
lating to the factum of adoption of Sar~ 
dar Mal were Hees pee in the wegen 
proceedings of Ladu Ram’s property x 
after the existence of such dispute. As 
regards Ex. 12, it may be observed that 
it contained statement of Kanhaiya- 
against his pecuniary or proprietary inte- 
rest in the property in dispute. Kanhaiya 
Lal is dead as is evident from the state- 
ment of Sardar Mal. Sardar Mal stated: in 
his cross-examination that Kanhaiya Lal 
died about four or five years before ne 
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gave his statement in the trial court. Imn- 


this document Ex. 12, Kainhaiya Lal ad- 
mitted that the property in dispute bpe- 
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longed to Sardar Mal and that he had no 
title or interest in it. It will not be out of 
place to mention that the appellants pur- 
chased the rights to redeem the disputed 
property from Kanhaiya Lal vide regis- 
tered sale-deed Ex. A-1. The learned Dis- 
trict Judge, therefore, committed no 


‘error in receiving this document into evi- 


dence, under sub-sec. (3) of Section 32 of 
the Evidence Act, although it could not 
be admitted in evidence under sub-sec~ 
tion (5) of Section 32, Gecause ths state- 
ment relating to the existence of relation- 
ship iby adoption between Serdar Mal and 
Ladu Ram was not made before the ques- 
tion in dispute was raised. 


16. The next question that arises 
for determination is whether even after 
the exclusion of the aforesaid documen- 
tary evidence from consideration there is . 
evidence on the record. which is suffi- 
cient in law to support the decision of 
both the courts below on the issue of 


Sardar Mal’s adoption. I have stated ear- 


Her that koth the courts below have 
rightly held upon evidence that Sardar 
Mal was taken in adoption to Ladu Ram 
by Mst. Bugi during her lifetime. The 
oral evidence adduced in support of adop- 
tion is ‘sufficient to sustain a finding that 
Sardar Mal was validly adopted by Ladu. 
Rams widow after Ladu Ram’s death. 


ii. The learned counsel appearing 
on behalf of the appellants strenuously 
urged that as the effect of adoption is to 

e the course of succession and to 
transfer properties of the adoptive father 
to persons who are strangers or remote 
relations im comparison, to the nearest 
relatives, the evidence led in support of 
adoption should be such as may leave no 
room for doubt about its truth. In sup- 
port of his above proposition he reked 
upon an authority of the Supreme Court 
reported. as Kishorilal v. Mt. Chaltibai, 
AFR. 1959 SC 504. On the strength of this 
authority, the learned counsel further 
contended that the evidence Jed by Sar- 
dar Mal to support his adoption is not 
free from suspicion. In this connection, 
he invited my attention to Ex. DW 13-A/1, 
a registered dead of adoption executed by 
the daughters of Ladu Ram and attested’ 
by Goru Ram. Relying upon this docu- 
ment, the learned counsel wants to show 
that Sardar Mal was never adopted ‘by. 
Ladu Ram’s wife Mst. Bugi ‘during the 
lifetime of the latter and that he was sub- 
sequently taken in adoption by Ladu 
Ram’s daughters who had no authority 
under the law to take him in adoption to 
their father Ladu Ram deceased. The 
Jearned District Judge excluded this deed 
of adoption fram consideration on the 
ground that this is a copy of a copy of 
original document which cannot be used 
as secondary evidence of the iginal 
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document and that the conditions speci- 
ried in Section 65 of the Evidence Act for 
Leading secondary evidence were not satis- 
ried, The contention of the learned coun- 
sel for the appellants is that the learned 
District Judge committed an error in not 
taking this document into consideration. 


According to him, this document was- 


mentioned in para. No. 2 of the plaint and 
tt was not produced by Sardar Mal or his 
brother in whose possession. it could natu- 
rally be. The defendants, therefore, sum- 
moned Chand Behari Lal. Record Clerk 
ef the Registration and Stamps Depart- 
ment, Jodhpur, to produce permanent file 
Dook No. 1-A im which this deed wags 
eopied out at the time of its registra- 
ton by the registering authority. Chand 
Behari Lal, D.W. 13, stated on oath that 
3x. D.W. 18-A/1 is the true copy of the 
antries made in the registration ibook No, 
1 relating to this adoption deed. 


12. ‘I have considered the above 
eontention. It may be observed that sub- 
sec. (1) of Section 57 of the Registration 
Act provides that subject to the 
orovisions of Section 62 copies of entries 
in Books Nos. 1 and 2 anil indexes 
relating to book No. 1 shall be given to 
all persons applying for such copies. Sub- 
sec. (5) further enacts that all copies 
given under this section shall be signed 
and sealed ‘by the registering officer and 
shall be admissible for the purpose of 
proving the contents of the original docu~ 
ments, In the present case the defendants 
2ould not produce a copy of entries made 
in book No, 1 relating to this adoption 
ieed. The copy produced and exhibited 
rn the case was not signed and sealed by 
whe registering officer. What the defen- 
dants did was to get Chand Behari Lal, 
Records Clerk, Registration ant Stamps 
Department summoned through the court 
and to get a true copy in book No. 1 of 
` BW 13A/1 produced by him in the court, 
A copy signed and sealed by the register- 
ing officer and given under Section 57 of 
the Registration Act is no doubt admissi- 
ble to prove the contents of the original 
Hocument, but a copy which is not signed 
and sealed by the registering officer is 
|clearly inadmissible in proof of the con- 
tents of the original document. Apart 
from this, a certified copy of a registered 
zopy is admissible to prove the contents 
of the original document only when con- 
ditions for the introduction of tha secon~ 
dary evidence are fulfilled. It is undoubt~ 
2dly true that if a certified copy has been 
admitted into evidence without any ob<« 
jection having been raised by the other 
party, that no case is made out for the 
introduction of the secondary evidence, 
the appellate court would not permit ifs 
admissibility to be questioned before it on 
that ground. Reference in this connection 
may be made to Govind Ram v. Abdul 
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Wahab, 1963 Raj LW 453 = (AIR 1963 
Raj 234), and Narayan v. Chamber of 
Commerce Ltd., Kishangarh, 1969 Raj LW 
107. From the evidence of Chand Behari 
Lal, D.W. 13, it does not appear that the 
certified copy of the entry relating to this 
adoption-deed in book No. 1 was produc- 
ed in the court and was got exhibited by 
the defendants. Document Ex. DW 13-A/1, 
mot being a certified copy under sulb-sec- 
tion (5) of Section 57 of the Registration 
Act or Section 76 of the Evidence Act was. 
rightly held inadmissible in evidence by 
the learned District Judge. Even if it is 
held that this document Ex. Dw 13-A/1 


“is admissible in evidence, it cannot be 


used in evidence against Sardar Mal. be- 
cause, the latter was not a party to this 
deed. From a bare look into this adop- 
tion-deed it appears that it was executed 
by the daughters of Ladu Ram. When 
this document was produced for registra- 
tion, the registering authority made a note 
on it that Mst. Udi one of the alleged exe- 
cutants presented an application that she 
had not affixed her thumb impression on 
it in token of the execution and that the 
thumb impression put on it was not real- 
ly her thumb impression and that neither 
she had any authority to take Sardar Mal 
in adoption to Ladu Ram, nor had she 
adopted him to her father. Under these 
circumstances, the learned District Judge 
was right in ignoring this piece of docu- 
mentary evidence, 


13.. ‘The second contention put for- 
ward by the learned counsel for the ap- 
pellants is that Sardar Mal plaintiff sub- 
jected himself to examination on thosa 
issues, the burden of proving which lay 
on the defendants. After his examination- 
in-chief was over, he was partly cross- 
examined by the learned counsel for the 
defendants on 18th July, 1961. As the 
court time was over and the cross-exami- 
mation was not complete, the trial court 
adjourned the case to the next day for 
further cross-examination. On the next 
day Sardar Mal Jajoo did not care to 
enter into the witness box again and deli- 
berately kept himself away, although 
relevant record containing his previous 
contradictory statements on the matter in 
controversy had been summoned by the 
defendants for thea purpose of contradict- 
ing him thereby. The learned counsel for 
the defendants requested the trial court 
to compel Sardar Mal’s attendance in the 
court for further -cross-examination by 
resorting to Rules 10, 11 and 12 of O. XVI, 
C.P.C. The trial court passed an order 
upon the application of the defendants 
that the statement given by Sardar Mal 
on 18th July, 1961 could not be admissible- 
against the defendants, because the latter 


“hed no full opportunity of. testing its 


truthfulness by cross-examination, and 
that an adverse inference could be drawh 
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from the failure of the plaintiffs to sub- 
ject Sardar Mal himself to further cross- 
examination. The contention of the learn- 
ed counsel for the appellants before me 
is that the trial court ought to have en- 
forced the attendance of the plaintiff for 
the purpose of cross-@xamination by hav- 
ing recourse to- Rules 10, 11 and 12 of 
Order XVI of the Code of Civil Proce- 
dure. In support of his above proposition, 
the learned counsel invited my attention 
to Rule 21 of Order XVI, C.P.C. which 


‘yeads as follows:— 


“Where any party to a suit is requir- 
ed to give evidence or to produce a docu- 
ment, the provisions as to witnesses shall 
apply to him so far as they are appli- 
cable,” 


From a bare reading of the language of 
this rule it appears that the words ‘re- 
quired to give evidence’ used therein 
clearly indicate that the provisions as to 
witnesses shall apply to any party to a 
suit if he is required to give evidence or 
to produce documents by the other side 
or by court. But if he voluntarily app3ars 
in the witness4box to give evidence in his 
own favour and deliberately keeps kirn- 
self away after examination-in-chief and 
before cross-examination, the provisions 
as to witnesses cannot be made applicable 
to him and the court is empowered to 
procure his attendance by resorting to 
Rules 10, 11 and 12 of Order XVI, C.P.C. 
The proper course to be followed by the 
court in such a case is to reject the testi- 
mony of such party, if cross-examination 
is evaded or deliberately prevented by 
such party. In this case also the rial 
court has rejected the statement of Sardar 
Mal dated 18th July, 1961, by passing an 
order that his statement would not be ad- 
missible in evidence against the deien- 
dant. The learned counsel further con- 
tended that an adverse inference ageinst 
Sardar Mal must have been drawn by the 
courts below for his failure to reappear 
in the court for further cross-examination. 
The above contention is devoid of sub- 
stance in the peculiar circumstances of 
this case. A presumption should ordinarily 
be drawn against a party who having a 
knowledge of the facts in dispute does 
not subject himself to examination or 
cross~examination, because mnon-appear- 
ance of a party in witness-box woulc be 
a strong circumstance to discredit the 
truth of his case, but the presumpiion 
does not apply when the plaintiff has al- 
ready appeared in witness-box and has 
given evidence in the case on issues the 
burden of which lay upon him, 


Sardar Mal submitted himself to exa- 
mination-in-proof of the issues including 
the issue of adoption, the burden to prove 
which lay upon him. He was cross-exa- 
mined at length by the defendants. He 
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again appeared in the witness-box to re- 
but.the evidence led by the defendants 
on the issues, the onus to prove which lay 
on the defendants. When his examination- 
in-chief was over, he was partly -cross- 
examined on 18th July, 1961 and as the 
case was adjourned to the next day, he 
evaded further cross-examination. At the 
most it could ke said that his subsequent 
statement given in rebuttal of the issues, 
the burden to prove which lay on the de- 
fendants, could not be held admissible in 
evidence against the defendants. An ad- 
verse inference may be drawn against him 
to the extent that he could not rebut the 
evidence adduced by the defendants on 
the issues which they were required to 
prove, It does not mean that his former 
statement on the issues, on which he was 
required tc lead evidence in the first in- 
Stance, should also ‘be rejected on the 
ground that he did not submit himself to 
further cross-examination after his sub- 
sequent examination-in-chief was over. 
Consequently, I have no hesitation in 
holding that bath the courts below right- 
ly held that the evidence produced in 
support of the adoption of Sardar Mal is 
highly satisfactory and free from all sus- 
picion or frauc and that no interference 
with the findings of the courts below is 
justified on any reasonable score. l 


14. Nex. it has ‘been contended on 
behalf of the appellants that even if adop- 
tion of Sardar Mal to Ladu Ram deceased 
is taken to be proved, it does not confer 
any right on Sardar Mal to redeem the 
disputed property belonging to Ladu Ram, 
deceased. In support of his above conten- 
tion, the. learned counsel invited my at- 
tention to the will Ex. DW5/1, which was 
alleged to have been executed by Ladu 
Ram during his lifetime. It is arsued by 
the learned counsel that by this will Ladu 
Ram bequeathed his properties in dispute 
to his son Ranchor Das, who had already 
gone in adopticn to some other family at 
Laskar Gwalior. According to the learned 
counsel the properties under the will 
vested in Ranchor:- Das on the death of 
the testator and that Ladu Ram’s widow 
got a limited interes: only in the proper- 
ties of her husband and that even if she 
adopted Sardar Mal to his deceased hus- 
band, the latter could not legally aues- 
tion the disposition of such property by 
Ranchor Das’s son Kanhaiya Lal in fav- 
our of the defendants, The learned coun- 
sel appearing on behalf of the defendants, 
on the other hand, contended that the wil! 
produced iby the defendants’ witness 
(D.W. 5) is not a geruine will and that it 
has not been duly proved by the defen- 
dants. He further submitted that even if 
this will is proved to have been executed 
by Ladu Ram in favour of Ranckor Das, 
it. being a joint will made by him and his 
wife was revoked by his widow Mst. Bugi 


50 Raj. iPrs, 14-16] 


during her lifetime. Alternatively, it was 
pleaded that this will if taken to ‘be prov- 
2d, further stands revoked by Sardar 
Mal’s adoption to Ladu Ram, b2cause the 
properties under the will did rot vest im 
Ranchor Das on the death of one of. the 
7estators and because the will was a con~ 
tingent one in the sense that it was. to 
iake effect on the non-happenirg of some 
uncertain event, ie. it was to take effect 
only if Ladu Ram's another son Narayan 
Das, who had gone away from the family, 
did not return to the family, I have given 
my anxious consideration to the rival con- 
tentions, 


15. The first question which arises 
for decision is whether the will said to 
have been executed by Ladu Ram and 
his wife Mst. Bugi is or is not a genuine 
will and whether the formalities required 
by law for the execution of a valid 
were observed. The will Ex. DW5/1 was 
executed by Ladu Ram and Mst. Bugi on 
25th January, 1896. From a bare look into 
the will it appears that it was signed by 
= Ladu Ram. Mst. Bugi affixed a mark 
thereon in token of its execution by her. 
It was attested by Vaid L 
Mathura Das, Sankhlecha Hira Chand, 
Mundra Baldeo Das and Megh Raj. The 
scribe of the will was Jagan Nath. It is 
evident from the endorsemenf. on this 
will itself that it was presente? for the 
first time on 17th December, 1923, before 
Kotwal, Jodhpur City, to be pleced on the 
record of Patta proceedings initiated at 
the instance of Sardar Mal Jajoo and 
thereafter it was produced before the 
registering authority on 29th March, 
1936, in connection with files Nos. 36 and 
37 pending in the Registration Depart- 
ment of the then Jodhpur State. A copy 
of this will was kept with the file of the 
said Department. Again, it was produced 
` in a case instituted by Jai Kishan (plain- 
tiff) against Sardar Mal for possession of 
the disputed house. In that swit also a 
copy of this will was kept on record. In 
the present suit D.W. 5 Jai Kishan was 
summoned at the instance of the defen- 
dant to give evidence and to produce this 
will in the court. D.W. 5 Jai Kishan came 
into possession of this will at the time 
when the disputed property of Ladu Ram 
was sold away to him by Kanhaiya Lal in 
whose father’s name Ladu Ram and Mst. 
Bugi had made this will and who claimed 
to be the owner of the shop in dispute 
under the will after the death of his 
‘father Ranchor Das. All the attesting wit- 
nesses and the scribe of this will were 
dead when the defendants were required 
to prove this will. The defendants, how- 
ever, produced Dau Das, D.W. 6, whose 
father Mathura Das was one of the attes- 
tors of the will, He identified the signa- 
4ures of his father on the will 
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them. 

‘Another witness pro duced: by the de- 
fendants is Jai Narayan, D.W. 8, who stat- 
ed in his deposition, that the will 
Ex. DW5/1 is in the handwriting of -his 
maternal grand-father Jagan Nath who 
used to live in the house of Ladu Ram 


testator. Likewise, D.W, 9 Jagan Nath. 


identified the signatures marked C to D 
on the will Ex. DW5/1 to be the signa- 
tures of his father Chunni Lal as he was 


well acquainted with them. This will is a’ 


document more than 30 years old. It is 
produced from the custody of D.W, 5 Jai 
Kishan, which is a proper custody as it is 
proved to have had a legitimate. origin. 
Ex facie, this will appears to have been 
duly executed and properly attested and 
is on its face free from any suspicion of 
fraud. It may, therefore, safely ‘be pre- 
sumed under the express provisions of 
Section 90 of the Evidence Act that it had 
been signed and written by a person 
whose signatures it bears and in whose 
handwriting it purports to be and that 
it was duly executed and attested by the 
persons by whom it purports to be exe- 
cuted and attested, The will being more 
than 30 years old and produced from pro- 
per custody may be presumed to have 
been duly executed by the testator: when 
he was in a sound disposing state of mind. 
Reference in this connection may be made 
to the following authorities wheréin pre- 
sumption in favour of the disposing power 


of the testator was made under Section 90- 


of the Evidence Act: Dhanna Pal v. 
Govinda Raja, AIR 1961 Mad 262, Munna- 
lal v, Kashibai, AIR 1947 PC 15 and Ven- 
kata Rama Rao v. Bhaskararao, AIR 1962 
Andh Pra 29. The learned Additional Civil 
Judge, to whom additional issue No 1 was 
referred by this Court for taking . addi- 
tional evidence thereon, gave a finding 
that the will was executed by Ladu Ram 
and Mst. Bugi while they were in a sound 
disposing state of mind. The learned 
Additional Civil Judge ‘has assigned rea- 
sons therefor and I ahsolutely see no rea~ 
son to take a different view. 


16. Tt was contended on: behalf of 
tha respondents that there is no reliable 
proof on the record that all the formali- 
ties required by law under Section 63 of 
the Indian Succession Act to be observed 
in execution and attestation of a will had 
been properly observed in this case and 
that in the absence of any such proof, 
this will cannot be presumed to have 
been duly executed and attested. ‘The 
above contention is not acceptable, be- 
cause no retrospective effect can be given 
to the Indian Succession. Act of 1925 
which does not apply to a will executed 
before it came into operation. ‘The will 


was executed on 25th January, 1896, ip 
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the former State of Marwar in resoect fang suas ax wager dedi è 


of immovable properties situated at Jedh- 
pur (outside the jurisdiction: of the Hindu 
Wilis Act, 1865). Section 50 of the Indian 
Succession Act, 1865, corresponding ‘to 
Section 63 of the Indian Succession Act, 
1925, did not apply to such a will as it 
was not in force in the former State of 
Marwar. Consequently, the will cannct be 


brushed aside on the ground that the for- 


malities required to be observed under 
Section 63 of the Indian Succession Act in 
respect of execution and attestation cÊ a 
will had not been properly observed. 


17. Another ground on which this 
will is subjected to sharp. criticism by fhe 
learned counsel for the respondents is 
that this will being executed by Ladu 
Ram and his wife is a joint will, which 
was made to take effect after the death of 
both the testators and that such a will 
was revocable at any time by either of 
them or by the survivor. It was further 
urged that as Mst. Bugi, one of the testa- 
tors, had revoked the will during her 
lifetime, the properties under the will, 
could not legally vest in Ranchor Das 
after the death of Bugi. Tha above ron- 
tention can easily be repelled, because the 
will is not a joint will made by twc or 
more testators. In Halsbury’s Laws of 
England (Hailsham’s Edition, Vol 34, 
p. 17, para, 12), relied upon by the Sup- 
reme Court in K. Govindan v, T i 
Lakshmi Amma, AIR 1959 SC 71, joint 
will is described as follows:— 


; “A joint will is a will made by two 
or more testators contained in a smngle 
document duly executed by each testator 
disposing either of their separate proper- 
ties or of their joint properties, [t is not, 
however, recognised in the English law as 
a single will. It operates on the death of 
each testator as his will disposing of his 
own separate property and is in effect two 
or more wills.” 

It can, therefore, hardly be a matter for 
doubt or dispute that a will becomes a 
joint will only if it is made by twa or 
more testators in a single document duly 
executed by each of them disposing of 
either their “separate properties or <cheir 
joint properties in the instant case the 
properties willed away were ancestral 
properties of Ladu Ram, to which Mst. 
Bugi had no right during the lifetime of 
her husband. The words used in the will 


so frog arty saat 1 ariel A 
sara aAA g, ater area ate a ata 
Git TS Ba gaer À aay g wate” 


give a clear indication that the house 
and the shop willed away were ancestral 
properties of Ladu Ram. While describing 
the properties in the will, it was further 
mentioned as follows:— 


aire area at A gaTt arat wat tt 

SMT | AH A aans F Arey À 
wet a fama gent A Sar aro A aN 
A amar g fare asa F wt | 

gary | Gees  arat A aar I arh 
Ut g Maal Sat ats Fat gant sare at 
anaes gadt 3 HUW Arey FT ST 

Te WH TAT TAY A Ba 2a 7 
aes F ot, gar A aA A | 

QU ma Haars areal THE AAR ST aT 
WAFS F RY IT Waals BIT ay AAT | 
ee 


The referred to above recitals in the will 
do not reveal that any of the properties | 
willed away stood in the name of Mst. 
Bugi or were acquired by her with her 
Stridhan money or belonged to her or 
were joint properties of her and her hus- 
band, There is no material on the record 
to prove that she disposed of her own 
separate or joint property by way of this 
will, Hence the will not being a joint will 
may be construed as a will made by Ladu 
Ram only in respect of his ancestral pro- 
perties mentioned therein. It is no doubt 
true that Mst, Bugi could dispose of by 
will her separate or Stridhan properties. 
In the ancestral property of Ladu Ram 
she was entitled to a life interest only 
after the death of her husband, which 
she could not alienate by her own act 
during her own lifetime. A perusal of 
the document makes it clear that Mst. 
Bugi was only given a life interest in the 
properties and absolute interest was given 
to Ranchor Das. the words 


“ drew area at a awe gai F 
al, FAL Wt arat Sf adr 1” 


may ibe construed as making a reference 
only to the period of determination of 
life interest given to Mst. Bugi, or the 
postponement of possession of the thins 
bequeathed. They do not indicate an in- 
tention on the part of Ladu Ram testator 
to pastpone or suspend the operation of 
the bequest made in favour of Ranchor 


. Das till the death of his widow. Reference 


in this connection may be made to Sec- 
tion 119 of the Indian Succession Act, 
which reads as follows:— 


“Date of vesting of legacy when pay- 
ment or possession postponed, — 


Where by the terms of a bequest the 
legatee is not entitled to immediate pos- 
session of the thing bequeathed a right to 
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receive it at the proper time shall, unless 
a contrary intention appears by the will 
Dmecome vested in the legatee on the testa- 
zor’s death, and shall pass to the legatee’s 
Tepresentatives if he dies before that time 
and without having received the legacy, 
and in such cases the legacy is from the 
e death said to be vested in inte- 
rest. 


Explanation.— An intention that a 
legacy to any person shall not ‘become 
rested. in interest in him is not to be in- 
ferred merely from a provision whereby 
fhe payment or possession of the thing 
bequeathed is postponed, or whereby a 


‘prior interest therein is ‘bequeathed to 


Some other person, or whereby the in- 
come arising from the fund b2queathed 
& directed to be accumulated until the 
time of payment arrives, or froma provi- 
son that, if a particular event shall hap- 
pen the legacy shall go over to another 
person.” 


Ranchor Das, in my opinion, took a vest- 
ed interest in the property, subject to the 
Fife interest given to Mst. Bugi. A vested 
interest is not even defeated by the death 
cf the devisee before he obtains possession 
end his representatives will be entitled to 
its benefit. In the instant case Ranchor 
Das died after the death of Bugi, Hence 
his representative Kanhaiya La. was en- 
fitled to the bequest made in his favour 
by Ladu Ram testator vide: Pearey Lal 
+ Rameshwar Das, AIR 1963 SC 1703 and 
Sri Ram v. Abdul Rahim Khan, AIR 1938 
Oudh 69. 


18. Apart from this, there is no 
proof that this will was revoked by Ladu 
Bam during his lifetime by express decla- 
ration either oral or written. It is alleged 
by the respondents that this wi-l was re- 
voked by Mst. Bugi during her lifetime. 
As stated earlier, the will being not a 
joint will, and the properties disposed of 
inder it being ancestral, to which Mst. 
Bugi had no right during the lifetime of 
ter husband, this will became irrevocable 
efter the death of Ladu Ram testator. 
Even if it is presumed to be a joint will, 
i- did not remain revoked after the death 
cf one of the testators, i.e. Ladu Ram be- 
cause the survivor, ie. Mst. Eugi took 
cdvantage of the provisions made iby her 
kusband and received ‘benefits under the 
will. Hence even if it is taken to he 


true that Mst. Bugi had revoked the will 


čuring her lifetime, such revocation was 
rot valid in the eye of law. The respon- 
Eents could not produce or cause to be 
produced any will made by Bugi alone 
i favour of Ranchor Das, although it was 
ergued before me that a will was execut- 
ed in favour of Ranchor Das by Mst. Bugil 
curing her lifetime and it was subse- 
cuently revoked by her. As. there is no 
reliable evidence to substantiate the above 
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plea taken by the respondents, I feel per- 
suaded to hold upon evidence that no 
other will except the will Ex. DW5/1 was 
executed by Ladu Ram and Mst. Bugi. 


19. The learmed counsel for the 
respondents, however, contended that 
even if it is taken to be proved that Ladu 
Ram willed away the properties referred 
to in his will to his son Ranchor Das, who 
had gone in adoption to some other family 
and that after the death of Ranchor Das 
his son Kanhaiya Lal became full-fledg~ - 
ed owner thereof, the plaintiffs’ right to 
redeem the property in question is not 
lost, because Kanhaiya Lal relinquished 
his right or interest, if any, in the dis- 
puted property in favour of Sardar Mal 
by way of a registered deed of relinquish- 
ment Ex. 12 dated 2nd July, 1936. In sup- 
port of his above proposition, the learned 
counsel invited my attention to the fol- 
lowing words used in Ex, 12 by its exe- 
cutant:— 


“aa È frat feat aaa $ ae aay 
qa git sta gaia seedy $ are air aa 
ger aadA è amai awl F args ag 
ANT AVANT AS Hi TT F aA foam 
tial at tar F fe Naat asad woe 
BW. 3o00) SMV | Att al AW aloe arat 
al BH at as wal g ale set stat ate 
aT AWS wea A at Mea wt FH 
arara ATH TST ayt AIT qs F nera 
SHAT TW AHA aA al Bratt at 
Sal Tat SANT a Et AA aga ET Fe 
awe st faar @ fear ag fara ga 
awe oft at fea dat ad 2 ate aaa 
TSCA $ TAT WZ 1” : 


According to the learned counsel; 
these words are indicative of an intention 
on the part of the executant of the deed 
of relinquishment to bring about a defi- 
nite change of legal relation to the pro- 
perty. In this document the executant 
declared that he and this heirs would 
henceforth have no title, right or interest 
in the properties willed away by Ladu 
Ram to his father and that Sardar- Mal 
would have full rights of ownership there- 
in. According to the learned counsel, this 
deed extinguished the right, title or inte- 
rest vested in Kanhaiya Lal and purport- 
ed to create right, title or interest in Sar- 
dar Mal. It does not contain a mere state- 
ment of a fact that the properties belong- 
ed to Sardar Mal, but it is a document in 
which the executant relinquished his 
right, title or interest in the properties of 
Ladu Ram in favour of Sardar Mal. The 
learned counsel appearing on behalf of, 
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the appellants has assailed this document 
on various grounds. His first contention is 
that this document was presented for re- 
gistration in the office of Sub-Registrar, 
Pali, within whose Sub-District the ertire 
property or some portion thereof, to 
which this document relates, was not 
situated. In support of his above conzen- 
tion, he invited my attention to the pro- 
visions of Section 28 of the Marwar Re- 
gistration Act, which corresponds to the 
provisions contained in Section 28 of the 
Indian Registration Act. According to his 
submission, this section provided thai if 
no part of the property, to which docu- 
ment Ex. 12 relates, was situated within 
the Sub-District where it was registered, 
the registration is void. In this connec- 
tion, he referred to the following autho- 
rities: Harendra Lal v, Haridasi Debi, 
AIR 1914 PC 67 and Collector, Gorzkh- 
pur v. Ram Sundar, AIR 1934 PC 157 
wherein registration was held void on the 
ground that the document was regist2red 
at a place in which no part of the im- 
movable property, which was sub-ect- 
matter of the property, was situated. The 
above contention is not devoid of any 
substance. From a bare perusal of the 
contents of the relinquishment deed 
Ex. 12 it appears that it relates to taose 
properties of Ladu Ram, which were will- 
ed away by Ladu Ram to the executant’s 
father Ranchor Das. Kanhaiya Lal could 
relinquish his right, title or interest in 
those properties of Ladu Ram only which 
his father Ranchor Das had‘got under the 
will, Those properties mentioned in the 
will of Ladu Ram are situated in Jodhpur 
City. Hence the document Ex, 12 should 
have ibeen presented for registration in 
the office of Sub-Registrar at Jodhpur 
within whose Sub-District his properties, 
to which such document related, were 
Situated. As this document was registered 
at a place where no part of those immov- 
able properties, which were the subiect- 
matter of the document, were situated, 
the registration was void. The contertion 
of the learned counsel for the resson- 
dents that the document Ex. 12 related to 
the entire properties of Ladu Ram includ- 
ing his property at Pali is not acceptable, 
because under the will of Ladu Ham, 
Ranchor Das and, after his death, his son 
Kanhaiya Lal were not entitled to caim 
any right, title or interest in the cther 
properties of Ladu Ram. The learned 
counsel for the appellants prayed to this 
-Court by way of an application that addi- 
tional evidence may tbe taken uader 
Order 41, Rule 27, C.P.C. to the effect 
that Ladu Ram had properties at Pah 
also, Along with his application, he has 
produced certain documents to show that 
in reality Ladu Ram owned and possessed 
immovable properties at Pali. These docu- 


ments were not produced in the trial 
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court or before the first appellate court 
by the plaintifi He cannot be permitted 
to adduce additional evidence on this 
point at this belated stage to fill up the 
gaps or lacunae in his evidence on issues 
Nos. 7 to 10. It cannot be said that he is 
taken by surprise. He knew it well that 
the defendants have raised an objection 
in their written statements that the docu- 
ment Ex. 12 relied upon by him was void 
on account of naving been registered In 
the office of the Swub-Registrar, Pali, 
within whcse Sub-District whole or some 
portion of the property, to which this 
document relates, was not situated, The 
prayer of the learned counsel for the ap- 
pellants .for allowing ‘him to produce 
additional evidence on this point is re- 
jected. 

20. The learr.ed counsel for the 
appellants further contended that the 


- trial court rightly held that Kanhaiya Lal 


did not relinquish his title, right or inte- 
rest in the property of Ladu Ram by this 
deed Ex. 12. According to his submission, 
it is a document in which the executant 
declared that Mst, Bugi had taken Sardar 
Mal in adoption with the concurrence of 
Ranchor Das and Goru Ram and that Mst. 
Bugi revoked her will dated 25th Janu- 
ary, 1896 (corr2sponJing to Magh Such 10 
Samvat-year 1952), which was executed in 
favour of Ranchor Das and that while go- 
ing to Laskar she instructed her daugh- 
ters to execute a deed of formal adoption 
in favour of Sardar Mal in case she died 
at Laskar, because she had already adopt- 
ed Sardar Mal. to her husband and that 
Sardar Mal had been in possession of 
Ladu Ram’s property being his adopted 
son and that Kanhaiya Lal had no right to 
the property of Ladu Ram and that 
Sardar Mal would continue to own the 
properties of Ladu Ram as hereinto- 
before. The above contention has some 
force. The document, in my opinion, does 
not cause a change of legal relation to 
the property. It contains a mere statement 
of fact that Sardar Mal had been adopted 
by Mst. Bugi to her husband and that he 
had been in possession of the properties 
of Ladu Ram, o which Kanhaiva Lal and 
his heirs had no right, title or interest. 
The trial court rightly held that it re- 
quired no registration because it did not 
purport or operate to extinguish whether 
in present or in future any right, title or 
interest in the property of Ladu Ram. 
Hence it cannot be said that by this deed 
Kanhaiya Lal relinquished his right. title 
or interest in those properties of Ladu 
Ram which were bequeathed to his father 
Ranchor Das. 


21. Ancther contention put for- 
ward by the Isarned counsel for the ap- 
pellants is that after Ladu Ram’s death, 
the disputed groperty vested in Ranchor 
Das under the will and that the subse- 


` 
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quent adoption of Sardar Mal, if taken to 
be proved, had no effect of divesting the 
estate in the Hands of Ranchor Das, In 
support of his above contention, the 
learned couwrmsel placed reliance on 
Krishna Murthi v. Krishna Murthi, AIR 
1927 PC 139, Jivaji Annaji v. Hanmant 
Ramchandra, AIR 1950 Bom 36) (FB) and 
Udhao Sambh v. Bhaskar faikrishna, AIR 

1946 Nag 363. The learned counsel for the 
respondents, om the other hand, urged 
that the rights of Sardar Mal being adopt- 
ed son of Ladu Ram relate back to the 
date of Ladu Ram’s death and by a legal 
fiction. Sardar Mal must be deemed to 
have been in existence as the son of Ladu 
Ram at the time of latter’s death. He fur- 
ther submitted. that since the will execut- 
ed by Ladu Ram operated from the date 
of his death amd since the rights of the 
adopted son related back to the date of 


the adoptive father’s death, the will so- 


far as it dealt with the disputed coparce- 
mary property was inoperative and the 
property passed to the adopted son by 
survivorship. In support of his above pro- 
position, he referred me to Venkatanara- 
yara v. Subbammal, AIR 1915 PC 37, Sri- 
nivas v. Narayam AIR 1954 SC 379, 
Raghunath v. Ganesh, AIR 1954 SC 234 
and Shripad v. Dattaram, AIR 1974 SC 
8738. 


22. I have perused all the autho- 
rities cited by the learned counsel for the 
parties. In the present case Ladu Ram 
was the sole surviving coparcener. He was 
entitled to dispose of or bequeath the 
joint family property as if it was his se- 
parate property. It is proved thet he made 
a will of the disputed ancestral properties 
in favour of his son Ranchor Das, who 
had gone in adoption to some otner family 
at Laskar (Gwalior) during the testator’s 
lifetime, The pertinent question. that 
arises for consideration is whether Sar- 
dar Mal, who was subsequently adopted 
by the testator’s widow Mst. Bugi after 
his death, could divest tha devisee of the 
property given to him by the will. There 
is an authority of the Supreme Court— 
Srinivas v. Narayan, AIR 1954 SC 379 
(supra) for the proposition that the adopt- 
ed son is entitled to taka the interest of 
the adoptive father as on the cate of his 
death. This principle of relation back is 
based on a legal fiction that there should 
be no gap or break in the continuance of 
the line of the adoptive father. In para. 17 
of the referred-to-above decision, their 
Lordships: of the Supreme Court observed 


as follows after a review of thea several 


cases on this point:— 


‘Thus far, the scope of the principle 

of relation back is clear. It aprlies only 
when the claim made by the adopted son 
relates to the estate of his adoptive father. 
This estate may be definite and ascertain- 
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ed as when he is the sole and absolute 
owner of the properties, or it may’ be 
fluctuating as when he is a member of a 
joint Hindu family, in which the interest 
of the coparceners is liable to increase by 
death or decrease iby birth, In either case, 
it is the interest of the adoptive father 
which the adopted son is declared entitled 
to take as on the date of his death. The 
point for determination now is whether 
this doctrine of relation back cam be ap- 
plied when the claim made by the adopt-, 
ed son relates not to the estate of his. 
adoptive father but of a collateral. The 
theory on waich this doctrine is based is 
that there should be no hiatus in the con- 
tinuity of the line of ‘the adoptive father. 
That, by its very nature, can apply only 
to him and not to his collaterals, ”. 


The theory of relation back is, pee 
subject to certain exceptions. One of the 
limitations is that if the property by in- 
heritance passes to a collateral and the 
adopted son is adopted after the death of 
the collaterai, the adoption cannot divest 
the estate of the collateral which had gone 
to his heir by inheritance, Their Lord- 
ships of the Supreme Court approved the 
view of the Full Bench of the Bombay 
High Court in Jivaji Annali v. Hanumant 
Ramchandra. (AIR 1950 Bom 360 (FB) 
(supra) on this point and dissented from 
the contrary view taken by the Privy 
Council in Anant Bhikappa v. Shankar 
Ramchandra, AIR 1943 PC 196. This ques- 
tion again came up for reconsideration 
before the Supreme Court in 

murthi v. Dhruwaraj, AIR 1962 SC 59. 
Their Lordships of the Supreme Court 
summarised the principles deducible from 
their decision in Shrinivas v. Narayan 
(AIR 1954 SC 379) (supra) and held as 
follows!:— 


“Tt has been overlooked that the heir - 
of a collaterel succeeding to the sole sur- 
viving coparcener inherits the property 
absolutely, but subject to defeasance, and 
that the right in the property devolves on 
his heir, who must consequently take that 
property absolutely, but still subject to 
defeasance, as no better title could have 
been inherited so long as there was the 
possibility of the defeasance of the albso- 
lute title by a widow of the family of 
the last surviving coparcener adding a 
member to the coparcenary by adopting 
a son to her deceased husband and in 
overlooking what was stated in this con- 
nection by this Court in Srinivas Krishna- 

rao Kango’s case, 1955-1 SCR 1 = (AIR 
1954 SC 379), (sic) though not as a deci- 
sion, but as a reasoning to come to a deci- 
sion in that case.” 


Another exception to which the prin- 
ciple of relation back is subject is that 
the adopted son would be bound by any 
lawful alienation effected by a malé of 
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female heir after the death of the adop- 
tive father and before the date of adop- 
tion, In the present case the disputed 
properties owned by Ladu Ram were an- 
cestral, In the will itself it was statec: by 
Ladu Ram, testator in clear and defmite 
terms that the property which he was go- 
ing to bequeath were ‘Bapoti’ ancestral in 
his hands. The words “ amam 1 age a 
gata GH ardt” indicate that the proper- 
ties descended upon Ladu Ram. in such a 
‘manner that his natural or adopted sor. ac- 
quired certain rights in it as against ^im. 
As the properties were inherited by Ladu 
Ram as unobstructed properties, his male 
issue, if he had any in his lifetime, would 
have acquired an interest in such proper- 
ties from the moment of his birth and 
would have become a coparcener witt. his 
father Ladu Ram as soon as he was torn. 
What happened in the instant case was 
that Ladu Ram died having no male sue 
at the time of his death. After his death, 
his widow Mst. Bugi validly adoptel a 
son, namely, Sardar to him. The 
effect of the subsequent adoption was that 
the right of the adopted son related back 
‘to the date of his adoptive father Ladu 
Ram’s death and the adopted son must be 
deemed, by a legal fiction, to have een 
in existence as the son of Ladu Ram at 
the time of latter’s death. 


On the principle of relation back the 
adopted son became entitled to claim a 
coparcenary interest in the ancestral pro- 
merties of Ladu Ram as if they were still 
joint. The contention of the learned coun- 
sel for the appellants that after the d2ath 
of the sole surviving coparcener, the co- 
parcenary came to an end is not accept- 
able, because a son was subsequently 
adopted to Ladu Ram by his widow and 
because such an adoption created a co- 
parcenary interest in the ancestral pro~ 
perties of Ladu Ram by a -egal 
fiction of relation back of the 
rights of the adopted son. Consequently, 
I am of the view that when Ladu Eam, 
who was the sole surviving coparcsner 
governed iby Mitakshara law died anc his 
widow Mst. Bugi validly. adopted a son 
to him after his death, a coparcenary inte- 
rest in the ancestral property was m- 
mediately. created by an adoption on the 
basis of the principle of relation back and 
such interest was co-extensive with thet 
which Ladu Ram had at the time oi his 
death, and that the adopted son became 
entitled to the estate of his adoptive 
father in the hands of anchor Das to 
whom it was willed away by Ladu Ram. 


The authority of the Nagpur High 
Court Udhao Sambha v. Bhaskar Jai- 
krishna (ATR 1946 Nag 203) (supra) relied 
upon by the learned counsel for the ap- 
pellants is distinguishable on facts ‘be- 
tause the facts in that case were thet a 
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lest surviving male member of a joint 
Hindu family bequeathed the family pro- 
perty by will end after his death, the 
widow of another coparcener .adcpted a 
son, The question that arose ‘before 
Hon'ble Bose, J, in the referred-to-above 
case was whether the adoption displaced 
the will and the legacies whieh vested on 
the testator’s death in 1931. Hon'ble Bose 
J., who decided the case, was of the view 
that the adopted son could not deprive 
the legatees of the properties which were 
bequeathed to them by Narayan. In the 
present case the widow of another copar- 
cenary has not adopted a son after the 
death of the lest surviving male member 
of the joint Hindu family. In Shrinivas v. 
Narayan (AIR 1954 SC 379) (supra) their 
Lordships clearly held that the relation 
‘back of the risht of the adopted son is 
only quoad of the estate of the adoptive 
father and that this legel fiction cannot be 
extended to as to lead to unjust results. 
The will in ths present case operated 
from the date of Ladu Ram testator’s 
death. In my humble opinion, the will, in 
so far as it related to the coparcenary 
property, was inoperative, because a co- 
Parcenary subsequently came mto exist- 
ence by a legai fiction of relaticn back 
after the ceath of Ladu Ram ‘on account 
of a son being validly adopted to Ladu 
Ram ‘by his widow Mst. Bugi after his 
death. In such a case, the properties of 
Ladu Ram passed to the adopted son by 
survivorship and they could not pass to 
Ranchor Das under a will of Ladu Ram. 


; 23. The result of the above discus- 
sion is that Ranchor Das was not entitled 
to the properties given io him by the will 
and that Sardar Mal, being validly adopt- 
ed by Mst. Bugi, was entitled to claim 
the disputed properties as on the death of 
the adoptive father by reason of the prin- . 
ciple of relation back. 


24, Sardar Mal based his claim to 
the disputed properties of Ladu Ram on 
the basis of a will Ex, 14 which was exe- 
cuted in his favour by one Goru Ram on 
Asadh Sudi 9 Smyt. year 1979. By this 
will, Goru Ram ‘bequeethed the disputed 
properties to Sardar Mal who, after the 
testator’s death, obtained letters of ad- 
ministration concerning this will from the 
court of the District Judge, Jodhpur, on 
31-7-1951. Tt was alleged by Sardar Mal 
that Goru Ram was the nearest revyer- 
sioner of Ladu Ram and that if his adop- 
tion to Ladu Ram is not considered to be 
a valid one, he is entitled to get the pro- 
perties of Ladu Ram because they were 
willed away to him by the nearest re- 
versioner Goru Ram. As I have already 
held that Sardar Mal was validly adopted 
to Ladu Ram, it is mot necessary for me 
to examine the alternative basis of Sar- 
dar Mal’s claim to the disputed properties 
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of Ladu Ram, There is an admission in the 
will Ex. 14 itsalf that Mst. Bugi took Sar- 


. dar Mal in adoption. In view of this ad- 


mission, it is difficult to hold that Goru 
Ram succeeded to the estate of Ladu Ram 
after the latter’s death as his nearest re- 
versioner. 

25. Sardar Mal has filed a cross- 
Objection that future mesne profits ought 
zo have been awarded to hi by the 
_earned District Judge, Jodhpur, on ac- 
count of the failure of the appellants to 
deliver possession of the disputed proper- 
-ies to him after the final decree in the 
-edemption suit. The learned District 
Judge disallowed the claim of Sardar Mal 
Zor future mesne profits on the following 
around, which is quoted in own 
words: — j 

"Since a very serious and complicated 
juestion of adoption of Sardar Mal is in- 
yolved in the matter and the mortgagees 
eontested the validity of the adoption in a 
Sona fide manner, as has been observed 
>y the trial Judge, I am not prepared to 
srant future mesne profit with effect from 
~he date of this judgment.” 


The relief of future mesne profit. is a 


‘discretionary one and in suitable cases it 


` % open to the court to refuse to exercise 


faa 


this discretion. In the present case, it can- 
mot be said that the learned District Judge 
fas exercised the discretion arbitrarily or 
in a wrong manner. The reason given by 
him for disallowing future mesne profits 
zppears to be correct in the circumstan- 
ces of the case. The cross-objection 1s, 
therefore, liable to be dismissed. 


26. The result of the above dis- 
cussion is that the appeal filed by Motilal 
and others fails and is hereby dismissed 
«ith costs. The cross-Objection also has 
mo force and is hereby dismissed. 

l Appeal dismissed. 
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His failure to do so would make him a 
defaulter and if - arrears mount for $ 
months or more it would be a ground for 
his ajectment. AIR 1975 Raj 196, Rel. on. 
(Para 11) 
(B) Rajasthan Premises (Control of 
Rent and Eviction) Act (17 of 1950), Sec- 
tion 13 (4) — Suit for eviction on ground 
of non-payment of arrears of rent — Re- 
quirements of S. 13 (4) to get protection 
from eviction — Deposit of arrears on 
first day of hearing — Compliance of. 


In order to get protection from evic- 
tion: S, 13 (4) envisages three contingen- 
cies: (i) that the tenant should make the 
deposit on the first day of hearing, (ii) or 
he should make such a deposit on or be- 
fore such date as the Court may, on an 
application made to it, fix in this behalf, 
and (iii) or if the time is extended by the 
Court. then within that extended time pro- 
vided that it does not exceed two months. © 

E (Para 15) 
_ ‘The expression ‘the first day of hear- 
ing’ means that day which is fixed by the 
Court for the return of summons for 
settlement of issues. It is immaterial whe- 
ther issues could be settled or not on that 
day for one reason or other. Where there- 
fore the defendant tenant who was in 
arrears of rent for 27 months, appear- 
ed in court in response to a summons for 
the settlement of issues, and without de- 
positing the arrears of rent with interest 
in Court on that day or without applying 
for extension of time to make the denosit 
raised an objection that he was not sup- 
plied with the copy of plaint along with 
the summons, and actually deposited the 
arrears on the next day of hearing, he 
must be treated as a defaulter not entitled 
to protection of S. 13 (4). 1969 Raj LW 

525 and 1969 Raj LW 315, Rel. on. ~ 

' (Paras 19, 20) 

(C) T. P. Act (1882), S. 106 — Notice 

of termination of tenancy — Interpreta- 
tion of — Expression “hereby terminates.” 


Held that the expression ‘hereby ter- 
minates’, used in the notice of termination 
of tenancy cannot be read to mean ‘termi- ` 
nated forthwith’. The notice in the light of 
its unambiguous language can be inter- 
preted to mean that the counsel of the. 
landlord indicated to the defendant that 
his client wanted to synchronise the act 
of termination of tenancy with the act of 
the delivering of the vacant possession 
thereof. The language used was intended 
to terminate the tenancy either on 31st of 
October or on the day on which the ten- 
ant considered that his month of tenancy 
expired. (Para 25) 

(D) Civil P. C. (1908), O. 30, R. 10 — 
Suit against a proprietary concern having 
more than one proprietor im its trade 
name through its employee — Maintain- 
ability. ; ° 
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Order 30, Rule 10 is not only aplic- 
able to a suit against one person carzying 
on ‘business in assumed name but also 
where it is brought against a proprietary 
concern having more than one prop-ietor 
and doing business in the assumed name 
as members of a joint family, AIR 1941 
Pat 596 and AIR 1962 Pat 360 and AIR 
1956 Orissa 186 and AIR 1960 Ker 75, 
Foll; AIR 1936 Mad 707 and (1947) 51 
Cal WN 563, Not Foll. (Paza 38) 


Even if the plaint did not mention 
the name of the proprietor, the suit 
brought against the proprietary concern 
in its assumed name through its Lliana- 
ger could ibe continued and, therefore, it 
is neither a case of misdescription or mis- 
joinder of the parties within the meaning 
of Order 1, R. 10. The suit cannct be 
thrown out when no prejudice has been 
caused to the defendant by simply <eiding 
the name of the Manager. (Paca 39) 
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S. €C. Bhandari, for Appellant: H. M. 
Pareekh and B. C. Mehta, for Respondent. 


JUDGMENT :— This is deferdant’s 
first appeal against the judgment ar.d the 
decree of the learned Additional Listrict 
Judge No. 2, Jaipur City dated 21s: Sep- 
tember, 1974. > 


2. There is a building situat2 on 
the Mirza Ismail Road, Jaipur knovmn as 
Bhagwat Bhawan. A part of this building 
was rented out to defendant M/s. General 
Auto Agencies for the rent of Rs, 425 per 
month, According to the plaintiff ths part 
of the building was sold by the owners of 
the building to the plaintiff on Tth Nov- 
ember, 1963, for Rs. 48,499, Shri Mangi- 
lal the proprietor of the building wh» sold 
it to the plaintiff wrote to the defendant 
on 7th Decemiber, 1968 that the pr=mises 
had been purchased by the plaintif, and, 
therefore, rent may henceforth be raid to 
the plaintiff. This notice was received by 
: the defendant firm on 13th December, 
e 1968 and it is alleged that thereafter the 


General Auto Agencies v. Hazari 


Singh (Tyagi J.) [Prs. 1-5] Raj. 57 


defendant started paying rent at the rate 
of Rs. 425 per month to the plaintiff and 
continued to pay it till February, 1969. It 
appears that zhe plaintiff did not accept 
the rent after February, 1969 and the 
money orders sent by the defendant to 
the plaintiff towards the payment of the 
rent was refused ‘by the plaintiff, A notice 
(Ex. 5) was served on the defendant by 
the plaintiff on 3rd October, 1969 intimat- 
ing him that the tenancy was terminated 
and that the defendant should hand over 
the vacant possession of the premises to 
the plaintiff. It was also mentioned in the 
notice that the plaintiff required the pre- 
mises for his personal bona fide need for 
residential purpose as well as for carrying 
on the business of Chemical Limes pro- 
duced by the plaintiff, This notice did not 
bring the desired effect on the defendant 
and the defendant did not hand over the 
vacant possession to the plaintiff. The 
plaintiff was, therefore, compelled to 
bring the present suit for ejectment of 
oa ca al as well as for the arrears of 
rent. >- 


_ 3. It may be mentioned that the 
suit was fied against General Auto 
Agencies through its manager Shri Bhan- 
war Lal Bordia. 


4, A written statement was filed 
on behalf of Shri Bordia accepting that 
the suit premises were rented out to 
General Aute Agencies but he is not a 
tenant as the General Auto Agencies was 
a proprietorship firm of one Shri Sobhag- 
mal Lodha who died before the suit was 
instituted hy the plaintiff. He further 
Stated that hə was.a mere servant of the 
firm and, therefore, the plaintiff should 
have filed a suit egainst the proprietors 
of the firm. It was also alleged that M/s. 
General Aute Agencies was neither a 
partnership firm nor a body corporate and 
therefore It was not a juristic person 
hence a suit against M/s. General Auto 
Agencies was not maintainable. The bona 
fide and the reasonable need of the plain- 
tiff for gettirg the premises vacated was 
also denied by the defendant. Tt was also 
averred that the premises rented out to 
M/s. General Auto Agencies were sold by 
the legal. heirs of Mangilal in three bits. 
Besides the premises sold to the plaintiff, 
two pieces of land which were also the 
part of the defendant’s tenancy were sold 
out to two different parsons and unless 
all the three owners of the leased out 
property join to terminate the tenancy, 
the plaintiff alone cannot claim that the 
tenancy of the defendant was terminated 
by him and as such a notice Ex. 5 which 
should have been given by all the three 
owners of the leased out property was 
bad in Law. 


5. The defendant denied that he 
was a defaulter. On the first day of hear- 
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ing ie. on 21st Aprii, 1970 the defendant - 


brought to the notice of the court that 
he was not served with the correct copy 
of the plaint, and therefore, the court 
directed the plaintiff to supply the true 
ecpy of the plaint to the defendant and 
fixed 2ist May, 1970 as the next date of 
hearing. On 21st May, 1970, the defendant 
tendered on behalf of the proprietors of 
the Mis. General Auto Agencies Rupees 
12,225 as the arrears of rent and the inte- 
rest on the amount for 27 months for 

- mich the rent had not been paid and 
claimed that the defendant in view of this 
deposit being made, could not be ej ected 
b7 treating him as a defaulter. Ss 
$. The trial Court framed as many 

ac 6 issues. The plaintiff came in the wit- 
ness-box to prove his ‘bona fide need for 
getting the vacant pessession of the pre- 
mises and in support of his plea he exa- 
mined Dr. R. K. Sharma P.W. 2 in whose 
house the plaintiff used to live as a tenant 
and paid rent © Rs, 525 per month. 
Kalyan Singh P.W. 3; Ramratan P.W. 4 
and Mohan Singh 
brought in the witness-box. Bhanwar Lal 


Bordia the manager of the defendant con-. 


cern along with Mool Singh D.W. 2 and 
Gopi Chand D.W. 3 were examined on 
behalf of the defendant. 

i. The learned Judge after consi- 
dering the evidence produced on behalf of 
both the parties, recorded a finding that 
the premises were required by the plain- 
tif for his bona fide and reasonable ne- 
cessity for residence and ‘business pur- 
poses. The learned Judge also found the 
defendant as a defaulter. The issue relat- 
irg to the maintainability of the suit 
against M/s. General Auto Agencies was 
also decided by the trial Court in favour 
oi the plaintiff. As regards the defect in 
notice Ex. 5 the learned Judge held that 
the defendant could not establish that the 
premises rented out to the defendant by 
Mangilal or his predecessor-in-title in- 
chuded those pieces of land which were 
scld ‘by the heirs of late Mangilal by exe- 
evting sale-deed Ex. A/10 dated 29th. Sep- 
tember, 1968 and thus passed a decree of 
eiectment against the defendant and also 
for the meme profits pendente lite 
@ Rs, 425 per month till the vacant pos- 
session was handed over to the plaintiff. 


&. The defendant has filed this 
appeal against the said decree. Mr, S. C. 
Bhandari appearing on behalf of the de- 
fendant-appellant urged the following 
points before me: i 


(1) That the suit was. not maintain~ 
able as it was filed against M/s. General 
Auto Agencies which was not a Juristic 
person, 

(2) That the defendant could not be 
declared as a defaulter after depositing 
a 12,225 as arrears of rent for 27 months 


PW. 5 were also- 
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on the first date of hearing after he was 
properly served with the correct copy of 
the plaint by the court, | 


(3) That the notice being defective 
did not lay a valid foundation for filing 
the suit for ejectment and, therefore, the 
suit should have been dismissed on that 
ground, and 


(4) That the plaintiff failed to prove 
his ‘bona fide and reasonable necessity for 
getting a decree of eviction in his favour. 


9. Let me examine these points 
one by one. I will first of all take up the 
question. of reasonable and bona fide ne- 
cessity of the plaintiff, i 


10. Hazari Singh is the manufac- 
turer of lime at Moondewa, He generally 
used to reside at Jodhpur but for some 
time past he shifted to Jaipur and took 
the house of Dr. R. K. Sharma P.W. 2 in 
Bapunagar on a rental of Rs. 525 per 
month, This fact is also not denied -that 
the plaintiff is carrying on his business 
for the sale of lime in the name and style 
M/s. Chemical Limes and that he had 
opened his office in the rented premises. 
in Bapu Nagar. The suit premises were 
purchased from the owners of the build- 
ing on 7th November, 1968, and the sale- 
deed Ex. 1 mentions that. the plaintiff had 
invested this huge amount to acquire pro- 
perties for his personal use ie, for resi- 
dential as well as commercial purposes. 
It is established from the testimony of 
Dr, R. K. Sharma P.W. 2 that the plain- 
tiff at the time when he served the defen- 
dant with notice Ex. 5 was living in a 
rented house ‘belonging to Dr. Sharma 
and that Dr. Sharma was in need of the 
accommodation for his residential pur- 
poses and ‘he had served a notice on the 
plaintiff to vacate his house so that he 
(Dr. Sharma} could shift to his own house. 
There is a document Ex. 8 on the record a 
letter from Allied Products Agencies 
which shows that the plaintiff was in eor- 
respondence with the said agencies to 
acquire the agency rights for the sale of 
their products. But those rights could not 
be secured by the plaintiff till he had a 
show-room at his disposal to display the- 
products of the said agencies. The author 
of the letter Ex. 8 has not come in the 
witness-box to prove it. It simply shows 
that the plaintiff was on the look out to 
obtain the agencies for the manufactured 
goods of Allied products. But that letter 
alone in itself is not sufficient to establish 
that the plaintiffs need for getting the 
agencies of the alld products constitut- 
ed a reasonable and bona fide necessity. 
That could be one of the factors which 
might have prompted the plaintiff fo see 
that he may get the possession of the pre- 
mises p by him from his tenants. 
Mr. Bhandari urged that except fetter 
Ex. 8 no further correspondence has been ° 


an 
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brought on the record to show that the 
plaintiff was really after the agencr of 
the Allied products and, therefore, it 
should be taken that the letter was writ- 
ten by the plaintiff to M/s. Allied Pro- 
ducts Agency in order to create evicenca 
to create a plea of bona fide necessity. 
Learned counsel for the plaintiff re:pon- 
dent on the other hand urged that even if 
the factor of procuring the agency for the 
Allied Products Agency is taken ous of 
. consideration, the need of the plaintiff to 
get the vacant possession of the premises 
purchased by him is otherwise estalelish- 
ed and it is that the plaintiff was in dire 
necessity of getting a house for himself 
and that he was carrying on his business 
of Chemical limes in the rented house 
situate in a non-commercial area ie. Bapu 
Nagar therefore he wanted to shift that 
office immediately to the central plece of 
business Le. of Mirza Ismail Road. D.W. 2 
Shri Moolsingh the ex-owner of the pre- 
mises from whom the plaintiff had pur- 
chased the building, has stated ir his 
cross-examination that the plaintif had 
told him that he required the property for 
his own use, There was a pressure on the 
plaintiff from his own landlord who want- 
ed his house to be: evicted ‘becausa he 
was himself living in a hotel and there- 
fore the plaintiff, who had already pur- 


chased a building for his residential pur~ 


pose as well for his ‘business, naturally 
looked forward to see that.such a building 
is handed over to him for his necessities. 
P.W. 4 Ramratan who works as a.prooerty 
agent for getting the deal of sale mate- 
rialised, has lent support to the plaintiff's 
version that he needed the premises for 
his business as well residential pur o0ses. 
The defendant on the obher hand has exa- 
mined D.W. 1 Bheronlal the manager of 
the concern ‘but this testimony when 
weighed in the background of the deposi- 
tions made ‘by the plaintiffs witnsses, 
does not establish that the premises were 
not required by the plaintiff for his rea- 
sonable requirement. The plaintiff had no 
suitable alternative accommodation where 
he could shift from the rented nouse 
which was urgently required by the land- 
lord and he could not perhaps find = bet- 
ter situation than the house purchased by 
him for carrying out his business of M/s. 
Chemical Lime and, therefore, his asser- 
tion that he needed the premises fo: his 
personal and bona fide use assumes consi- 
derable weight. Under these circumstan-« 
ees I do not find that the finding of the 
trial court on this issue needs interference 
at the hands of this Court.. 


11. As regards the question af de- 
fault the following facts brought on. the 
record are necessary to be considered, . It 
is not denied that the defendant paid to 
the plaintiff the rent of. the premises 

*@ Rs, 425 per month upto PEDTUATY, 1969 
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and thereafter the amount of rent for 
four months remitted by the defendant 
by money orders was not accepted by the 
plaintiff. The defendant-appellant has 
produced documents Ex. A/1, Ex. A/2, Ex. 
A/3 and Ex. A/4 to prove that the rent 
was sent by money orders but the money 
orders were refused by the plaintiff, The 
plaintiff says that he did not refuse any 
money order. But in view of the endorse- 
ment on these documents that the money 
orders were refused by the addressee it is 
difficult for me to accept the contention 
of the plaintiff. But the fact whether the 
refusal of the money orders by the plain~ 
tiff absolves the defendant of his duty to 
continue to pay the rent to the plaintiff 
and can tne defendant now say that since 
four money orders were refused iby the 
plaintiff, he cannot be deemed to be de- 
faulter. In this connection my attention 
has been dravm to a new section (Sec-~ 
tion 19-A) of the Rajasthan Premises 
(Control of Rent and Eviction) Act, 1950, 
hereinafter called ‘the Act’, which casts a 
duty on the tenant to deposit such rent 
with the court if the landlord refused to 
accept the rent tendered by the tenant. 
Such a deposit with the court shall be 
taken to be a full discharge of the duty 
from the liability to pay rent to the land- 
lord. It is admitted by the parties thet the 
defendant tenant did not take any pro- 
ceedings to deposit the amount of rent 
under Section 19-A with the court. Lodha 
J. in Sobhraj v. Bhanwar Lal, 1974 WLN 
270 = (AIR 1975 Raj 196) has observed: 


“If the tenant Gants to escape from 
the liability of being ejected on the 
ground of rent having not been paid or 
tendered for six months he must make 
the deposit as provided under Sec. 19-A 
even though the tender of rent by the 
tenant to the landlord has been refused 
once. If he does not do so and rests con- 
tent by merely tendering the rent once 
which has been refused by the landlord 
be shall be deemed to have committed de- 
fault in payment of rent due, and if such 
arrears mount for six months or more it 
would certainly become a ground for-the 
landlord to seek ejectment on that basis.” 


12. On the day when the suit was 
filed iby the plaintif for ejectment and 
arrears of rert, the rent for 27 months 
was due from the tenant and, therefore, 
the plaintiff kad a right to file a suit for 
ejectment on the basis of default under 
the provisions of the Act. 


13. The case of the defendant in 
this connection further is that after the 
suit was filed by the plaintiff he was 
served with a summons to appear before 
the court on 21st April, 1971 but with 
that summons it is said proper copy of the 
plaint was not handed over to the defen- 
dant and, therefore, when the defendant 
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put in his appearance ‘before the court he 
lodged. a grievance with the. court that he 
should have been served with a proper 
copy oÏ. the plaint along with the sum- 
mons, The court directed the plaintiff to 
and over to the defendant the true copy 
cf the plaint and fixed 21st May, 1971 as 
the next date of hearing. On that date the 
defendant deposited the arrears of rent 
along with the interest accrued thereon 
under the provisions of Section 13 (4)_of 
tae Act. It is said that the plaintiff accept- 
ed the rent and interest on that rent and 
‘fled a receipt in the court. The question 
is whether in these circumstances the 
claintiff is entitled to get a decree . for 
eviction on the ground of default? 


14. Sub-section (4) of Section 13 
of the Act reads as follows: 


"(4) Ina suit for eviction on the 
ground set forth in clause (a) of sub-sec- 
- ton (1), with or without any of the other 
grounds referred to in that sub-section, 
tae. tenant shall, on the first day of hear- 
ing or on or before such date as the court 
may, on an application made to it, fix in 
this behalf, or within such time, not ex- 
ezeding two months, as may be extended’ 
by the court, deposit in court or pay to the 
lendlord an amount calculated at the rate 
o? rent at which it was last paid, for the 
p2riod for which the tenant may have 
made default including the period subse- 
quent thereto up to the end of the month 
previous to that in which the deposit or 
‘payment is made together with interest 
on such amount calculated at the rate of 
six per cent. per annum from the date 
when any such amount was payable upto 
the date of deposit and shall thereafter 
continue to deposit or pay, month by 
month, by the fifteenth of each succeed- 
irg month a sum equivalent to the rent at 
that rate.” l 

. 15. The requirement of this sub- 
section is that on the first day of hearing 
or on or before such date as the court may 
on an application made to it, fix in this 
b2half, or within such time, not exceed- 
irg two months, as may be extended by 
the court, the tenant can deposit arrears 
ot rent along with interest calculated at 
the rate of 6 per cent. per annum in the 
court. There are three contingencies 
which have been envisaged by the legis- 
leture for making the deposit or arrears 
o2 rent in this sub-section and they are, 
(i) that the tenant should make the depo- 
sit on the first day of hearing, (ii) or he 
should make such a deposit on or before 
such date as the court may, on an appli- 
cation made to it, fix in this behalf, and 
fii) or if the time is extended by the 
court then within that extended time pro- 
v.ded that it does not exceed two months. 


16. Tt is admitted by the parties 
hat the defendant did not make any ap- 


N 


~ 
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plication for the extension of time to 


. enable him to deposit the arrears of rent 


nor did he make any application under 
sub-section (5) of Section 13 to determine 
the amount of rent payable by the tenant. 
The only question therefore that remains 
to ‘be decided is whether the depositing of 
the arrears of rent on 21st May, 1971 
which was the next date of hearing after 
the first day of hearing, can it ibe said 
that the defendant had complied with the 
requirement of sub-section (4) of Section . 
13 of the Act. 


17. It is admitted by the defen- 
dant that he was served with the sum- 
mons issued by the court to appear before 
it on 21st April, 1971 and in compliance 
thereof he did put in his appearance. be- 
fore the court. But instead of depositing 
the amount of arrears of rent with ‘the 
court he simply expressed his grievance 
that he was not served with the complete 
copy of the plaint. The court howeyer 
directed the plaintiff to supply the true 
copy of the plaint to the defendant and 
it was done by the - plaintiff before the 
next date of hearing i.e. 21st May, 1971. 


18. Learned counsel for the plain- 
tiff respondent urged that the mandate of 
sub-section (4) of Section 13 is that the 
tenant if he wants to avail of the another 
opportunity provided by the law to wash 
away his default, must deposit the arrears 
of rent along with the interest calculated 
@ 6 per cent. on the first day of hearing 
if he did not seek the extension of time 
for making such deposit in the court. The 
question is how the expression ‘first day 
of hearing’ is to be interpreted. and whe- 
ther in the circumstances of this case 21st 
April, 1971 shall be taken to be the first 
day of hearing or 21st May, 1971 to which ` 
date the case was adjourned, shall be 
taken as the first day of hearing. 


19. This Court in Mangal Ram v. 
Smt. Chandnavati Devi, 1969 Raj LW 525, 
Suraj Bhan v. Chandra Prakash, 1969 Rai 
LW 315 and Mangal Ram v. Smt. Chan- 
dravati Devi, 1969 WLN 257 (Raj.) thas 
interpreted the expression ‘first day of 
hearing’ and has laid down that this ex- 
pression means first date fixed for return 
of summons or settlement of issues. I 
looked into the summons which was serv- 
ed on the defendant. The summons was 
issued to the defendant for the settlement 
of issues and was served on him before 
21st April, 1971. The defendant appeared 
before the court in compliance with the 
mandate contained in the summons, The 
defendant did not make any application 
for the extension of time for making de- 
posit of the arrears of rent before the 
court. If the defendant was keen to avail 
of the opportunity provided by the law 
under Section 13 (4) of the Act,- then it 
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was necessary for the defendant when he 


appeared before the court for the settle- . 


ment of issues either to deposit the 
amount or to seek extension of time 


20. Learned counsel appearing on 
behalf of the appellant urged that i? the 
summons did not carry with it the zom- 
plete copy of the plaint then its service 
shall not be deemed to be a proper ser- 
vice in the eye of law. It is however not 
denied that the summons was issued for 
- the settlement of issues. But accordimg to 
him the issues could not be settled unless 
the pleadings were properly filed by the 
parties and as the defendant was not 
served with the complete copy of the 
plaint, he was not in a position to file his 
written statement and hence the issues 
could not be settled. I regret I cannct act- 
cept this argument of Mr. Bhandari be- 
cause Section 13 (4) as interpreted br this 
Court on various oceasions requires the 
payment of arrears of rent to be made on 
the first day of hearing i.e, when th2 de- 
fendant is required to appear befor the 
court for the purpose of settling the 
issues. It is immaterial whether the :ssues 
were or could be settled or not on that 
date. If for one reason or the other the 
issues could not be settled on that day 
then it cannot be said that that day was 
not fixed for the settlement of issues The 
‘first day of hearing’ has been interpreted 
by this Court as that day which is fixed 
by the court for the return of summons 
for settlement of issues and, therefore, in 
my opinion the ‘first day of hearing’ in 
the circumstances of this case was 21st 
April, 1971. Since the defendant did not 
strictly comply with the requirement of 
Section 13 (4) and did not deposit the 
arrears of rent with the interest on the 
first day of hearing, his subsequent jepo- 
siting of the amount would not take him 
out of the expression ‘defaulter’. Or 2ist 
April, 1971 the defendant was a defzulter 
and as he did not deposit the amount ac- 
cording to the provisions of Section 13 (4) 
on that day he cannot now say that the 
decree of ejectment could not be passed 
against him on the basis of. being a de- 
faulter. 


21. Mr, Bhandari then urgec that 
notice Ex. 5 served by the plaintiff -s not 
in conformity with the requiremert of 
Section 106 of the Transfer of Property 
Act as the plaintiff by that notice termi- 
nated the tenancy forthwith, therefare he 
could not seek ejectment of the defendant 
without properly terminating his ten- 
ancy. It may be observed at the very out- 
set that this objection was never takan, by 
the defendant in his written statement 
nor did he incorporate this ground m his 
memorandum of appeal but addressed the 
court on this point in his opening acdress 
« without taking leave of the court, When 


argue this question which was 
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the learned counsel for the . respondent 
stood for a reply and raised the objection 
that the defendant appellant was not en- 
titled to take up a new point which he 
never pleaded in his written statement 
mor was taken in the memorandum of ap- 
peal, Mr. Bhandari filed an application 
praying that he may tbe permitted to 
only a 
question of law. This application was fil- 
ed when the learned counsel for the res- 
pondent was on his legs to address the 
court and rerlying to the arguments of 
Mr. Bhandari who had already closed his 
opening arguments. In these circumstan- 
ces J feel Mr. Bhandari does not deserve 
leniency to deal with his prayer to allow 
him to argue this question, but since Mr. 
Bhandari already addressed the full- 
fledged arguments on this point without 
obtaining leave of the Court, I permitted 
learned couns2] for the respondent to 
meet this point also as it is purely a ques- 
tion of law. 


22. In order to decide this objec- 
tion it will be convenient to look to the 
relevant portion of the language of notice 
Ex. 5 on which relance has been placed 
by Mr. Bhandari. Para. 6 of the notice 
reads as follows: — : 


“That the premises mentioned above 
let out to you on rent are required rea- 
sonably and bona fide for the personal 
necessity of residence and business for 
which my client has purchased the pre- 
mises mentioned above, My client does 
not want to keep you his tenant any 
longer and hereby terminates your ten- 
ancy by this notice and requests you to 
vacate the premises by the end of Octo- 
ber, 1969 i.e. by the midnight of 31st 
October, 1969 or on such day on which 
you consider that your month of tenancy 
comes to an end.” 


23. Mr. Bhandari wants this Court 
to give a meaning to the expression 
‘hereby terminates’ that the tenancy was 
terminated forthwith when a notice was 
served on the defendant. While learned 
counsel for the respondent argued that 
this paragraph may be read as a whole 
and it clearly conveys to the defendant 
that the intertion of the plaintiff was to 
terminate the tenancy from the last day 
when the month of tenancy comes to an 
end and, therefore. the expression ‘here- 
by terminates’ cannot be read to mean 
betes the tenancy was terminated - forth- 


/ 

_ 24 Mr. Bhandari argued that the 
court should draw a distinction ‘between 
the terminating of tenancy and calling 
upon the tenent to deliver possession and 
urged that in the notice Ex. 5 the plaintiff 
terminated the tenancy by sending this 
notice and then made a request to hand 
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over the possession of the property to the 
plaintiff by- 31st October or on the last 


day of the menth of the tenancy. In this 


connection reliance kas ‘been placed «by 
Kir, Bhandari on Hakim Ziaul Islam v. 
Tdohd, Rafi, ATR 1971 All 302 and drew 


my attention to the cbservations made by: 


Fesai C, J. in Ahmad Ali v. Mohammad 
Jamal Uddin, AIR 1963 All 581 wherein 
learned C., J. has. observed as follows:—. 

- “There is undoubtedly a distinction 
between terminating the tenancy.at once 


‘ md calling upon the .tenant to deliver: 


possession. after 30 days and terminating 
tenancy after 40 days in the former case 
the relationsh-p of landlord and tenant 
comes to an end at once and the tenant is 
aven a right to remain in possession for 
39 days either as a licensee or as a tenant 
on sufferance, whereas in the later case 
te remains a tenant for 30 days.” 


25. Leerned counsel for the res- 
pondent urged that there could not be 
aay quarrel vith the law laid down by 
Teesai C. J. because according to Mr. 
- Pareekh if the tenancy is terminated 
forthwith then the relationship of a ten- 
ant with his landlord comes immediately 
to an end and thereafter if the landlord 
requires the tenant to hand over the pos- 
session of the demised premises after 
some time then for that period the posi- 
tion of the tenant is that of a licensee or 
o a tenant on sufferance. 


In Hakim Ziaul Islam v. Mohd. Rafi 
AIR 1971 All 302 I find that the notice 
indicated that the landlord wanted to ter- 
-rwcinate the tenancy immediately. This au- 
thority .can help the -appellant only if I 
hold that in the present case the counsel 
who had drafted the notice on behalf of 
the plaintiff indicated to the defendant 
fae intention, of his client to terminate 
tne relationship of the landlord and the 
tenant immediately. The notice however, 
djes not state that tne tenancy was ter- 
minated forthwith. The expression ‘here- 
by terminates’ cannot be read to mean 
“‘tarminated focthwith’. The word ‘thereby’ 
means that the tenancy was terminated 
by that notice. The sentence when read as 
‘a whole makes it abundantly clear that 
‘the request wes made by the landlord for 
the delivery of possession of the demised 
property either by the end of 31st Octo- 
ber; 1969 or om such day on which the 
tenant considered that his month of ten- 
ancy came to an end. The notice in the 
lisht of its unembiguous language can’ be 
irterpreted to mean that the counsel of the 
landlord indicated to the defendant that 
h’s client wanted to synchronise the act 
o* termination of tenancy with the. act of 
tke delivering of vacant possession there- 
of. In my opinion ‘the language used by 
the counsel for the plaintiff: was intended 
to terminate the tenancy either on 31st of 


. the defendant on - Tth December, 


we 
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October or on the day on which the ten- 
ant considered that his month of tenancy 
expired. The notice Ex. 5 does not in any 
manner carry the idea that the landlord 
was keen to terminate the tenancy of the 
defendant immediately on the receipt of 
the notice. I, therefore, do not find any 
life in this argument also. ` 


- 26. The defect of notice is a sub- 
ject-matter of issue No, 4 which reads as 
follows:— 


~. “Whether the plaintiff is one of three 


purchasers of the disputed property and 
so he was not entitled to terminate the 
tenancy and the notice given by him is 
not valid, If so, to what effect?” -. 


27. The validity of the notice is 
also- challenged on the ground that the 
plaintiff alone was not competent to ter- 
minate the tenancy when the part of the 
land demised was sold by the previous 
landlord to two other persons who did 
not join the plaintiff to terminate the 
tenancy.of the defendant, Mr. Bhandari 
could not point out any material on the 
record to show thatthe pieces of land sold 
out to two other persons were also leased 


: out to the defendant along with the pre- 
“mises which were sold out to the’ plain- 


tiff. On the contrary I find that after the- 
suit premises were sold out to the plain- 
tiff, the previous landlord sent a letter to 
1968 
asking him to pay the rent in future to- 
the plaintiff. In pursuance. of that letter 
the defendant for some time paid the en- 
tire rent to the plaintiff. Shri Gopichand 
D.W. 3 who had purchased the land for 
his minor ward which is said to be leased 
out to the defendant, has come in the wit- 
ness-box but he does not say that the 
defendant was his tenant in respect of 
that land. Defendant did not pay a single 
pie as rent to the other purchasers, It. is 
true that after the suit was filed the de- 
fendant somehow managed to get a letter 
issued by the previous owner of the suit 
premises to the defendant saying that he 
was the tenant of the two other purcha- 
sers of the plots of land which once con- 
stituted a portion of the Bhagwant Bha- 


wan. But nobody is prepared to say that 


the property which was sold to the plain- 
tiff was leased out to the defendant along 
with the parcels of the land sold out. to 
the other two purchasers simultaneously ` 
or that the lease granted to the defendant 
by the previous owner of Bhagwant Bha- 
wan was one in respect of all the pro- 
perties covered by the 3 different sale- 
deeds, one in favour of the plaintiff and 
the other sale-deeds Ex. A-10 and. Ex. 
A-11. In this view of the matter I find it 
difficult to accept the contention of Mr. 
Bhandari that all the three purchasers 
must have joined together to terminate 
the tenancy of the defendant ‘otherwise | 


- 
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tenancy was not validly terminated by 
notice Ex, 5. 


28. Now remains the question of 
the maintainability of suit against Gne- 
ral Auto Agency which according to Mr. 
Bhandari is not a juristic person. 


29, The suit is filed against M/s, 


General Auto Agency, M. I. Road, Jaipur 
through its manager Shri Bhanwar Lal 
Bordia. The plaint is silent on this point 
. whether the concern M/s, General auto 
Agency is a partnership firm or it is a 
body corporate and as such it could ‘he 
sued under Order 30, C.P.C. in the narn- 
ner in which the present suit has Deen 
filed, Mr. Bordia while filing his written 
statement brought certain facts on the 
record which go to show that M/s. Gene- 
ral Auto Agencies was a proprietary zon- 
cern of Shri Sobhagmal Lodha but Mr. 
Lodha died before the suit was actually 
instituted. He did not disclose in his writ- 
ten statement the name or the names of 
the proprietors of the concern. He simply 
stated that he is a servant of the proprie- 
tors. Beyord this he did not furnish any 
information as to who manages the zon- 
cern, The main contention of Mr. Boan- 
dari is that if the plaintiff has preferred 
to sue a concern by its trade name -hen 
it is the duty of the plaintiff to show as 
to how and under what law the sui is 
maintainable against the trade name of a 
concern which is not a juristic person He 
further urged that if there are more -han 
one proprietor of the concern hen 
Order 30, Rule 10 would not apply to such 
a concern, According to Mr, Bhandari the 
provisions of Order 30, Rule 10 can ‘be 
attracted only when the suit is led 
against a concern that has only one Dro- 
prietor and it is only in that case tha: it 
can be sued by its trade name. In rup- 
port of this contention reliance has ween 
placed by him on two authorities, i.e. 
M. A. Chidambaram Chettiar v. National 
City Bank of New York, AIR 1936 Mad 
707 and Re. Arbn. Munshilal and Sors v. 
Modi Bros., (1947) 51 Cal WN 563. In 
Chettiar’s case the suit was brought under 
Order 30, Rule 10, C.P.C. against the Fusi- 
ness which was described in the plairt as 
‘R.M. P.M. Chettiar firm carrying on rusi- 
ness at Rangoon’. In the execution of the 
decree the property of the four minors 
owning that business was attached. An 
objection was raised that the suit could 
not be filed under Rule 10 of Order 30 
C.P.C. which provision was not applicable 
to the concern owned by more than one 
proprietor, The learned Judges relyinz on 
certain English authorities observed as 
follows:— 

“R. 10. O. 30 stands in marked 20n- 
trast with R. 1. The latter rule applies to 
“any two or more persons’, whereas 
Rule 10 refers to “any person carryin2 on 
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business”, There is no reason to depart 
from the view taken in the English cases 
and we must hold that Rule 10 is applic- 
able only to the case of a single indivi- 
dual, In this case, the so-called assumed 
name is said tc be the name of the busi- 
ness owned by the four minors and the 
ae is, in our opinion, utterly inapplic- 
a e,” 


30. The view expressed by the 
Madras High Court with regard to the 
applicability of Rule 10, Order 30 is en- 
dorsed by Das J. in Re, Arbn. Munshilal 
and Sons v. Modi Bros., (1947) 51 Cal WN 
063. The learned Judge while scrutinising 
the genesis of Rule 10, Order 30 observed 
that this provision is introduced in C.P.C. 
on the analogy of the English Rule ll, 
Order 48-A which replaced the old Rule 7 
of Order 9. After a long discussion and 
considering various English authorities 
the learned Judge arrived at a conclusion 
that Rule 10 would ‘be attracted only 
when the business is carried on by a sin- 
gle proprietor in his trading name, While 
laying down this law the learned Judge 
did take note of the observations of Fazl 
Ali J. in Alekh Chandra v. Krishna 
Chandra Gajapati Naravan Deo, AIR 1941 
Pat 596 but he did not agree with the view 
expressed by Faz] Ali J. 


3i. Mr. Pareekh appearing on þe- 
half of the respondent on the other hand 
relied on the authorities of the Patna, 
Orissa and Kerala High Courts in Alekh 
Chandra v. Krishna Chandra Gajapati 
Narayan Deo, AIR 1941 Pat 596, Rame- 
shwar Prasad ‘solwara v, Keshab Prasad : 
Bhagat, AIR 1962 Pat 360, Harishanker 
Lath-v. General Merchants Ltd.. AIR 1956 
Orissa 186 and Tulsidas Mulji v. Ebrahim- 
jee, AIR 1960 Ker 75 and urged that the 
defendant Bhanwar Lal Bordia has delix 
berately withheld the information as to 
who were the proprietors of the concern 
known as M/s. General Auto Agencies. In 
his written statement he has given only 
this much information that this was a 
proprietary firm; the proprietor Shri 
Sobhagmal Lodha died long before the 
suit was instituted. He however did nat 
disclose the name or names of the pre- 
sent proprietor or proprietors of the firm. 
He has however stated that he is the ser- 
vant of the “proprietor” which expression 
indicates that there are more than one 
proprietor of the firm M/s. General Auto 
Agencies who are carrying on their busi- 
ness in the assumed name, In his state- 
ment when he came in the witness-box, 
Shri Bordia stated that Sobhagmal Lodha 
had created a trust and the trustees are 
carrying on the business of this coneern 
fut he purposely did not give any detail 
about the names and the addresses of the 
trustees, . 


‘must ‘be carzied on 


` rot partners. Such 4 case cannot arise in” 


PA 
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. 32. Trustees cannot call ` them- 
selves to be the proprietors of the firm in 
she ordinary sense the expression. pro- 


- orietor connctes. Shri Bordia in his writ- 


zen statement has stated that he was a 
servant of the proprietors. This indicates 
that the business of this concern has.gone 
to the hands of more than one proprietor: 
such proprietors could not be anybody 
Else except heirs of. Shri Sobhagmal 
dha, If that ‘be so, then- this businéss 
by the heirs of 
sobhagmal Lodha as joint Hindu family 
business inherited from their ancestor. It 


5 in this light that I have to consider the ` 


contention of Mr. Bhandari and see whe- 


ther if the business zarried on by a joint 


Hindu family then could it be sued in- its 

trade name under the provisions of Rule 

10, Order 30. ae 
33. Fazl Ali J. in AIR 1941 . Pat 


296 while considering the Madras dautho- - 


tity AIR 1936 Mad 707 wherein it was 
held that Order 30, Rule 10 can apply 
culy to the trade name where the busi- 
ness is carried on by single ‘individual, 
chserved as follows:— 


“With thet view I agree subject to 
this qualification only that there is no- 
thing -to prevent this rule being applic- 
ebvle to those cases where more persons 
ihan one carry on ‘business in an assumed 
tame, thougk strictly speaking they are 


England, but in India the members of a 
int family who do not form a contrac- 
tual partnership in tae strict sense of the 
tarm do often carry business in an assum- 
&i name.” 

34. In Jamunadhar Poddar Firm 
v Jamunaram Bhakat, AIR 1944 Cal 138 
cited by Mr. Pareekh the court discussed 
the case law on the subject at length and 
cbserved as follows:— 


“A business can be carried on either 
by one person, either in his own name or 
in an assumed name. or by a number of 
persons in association. In the last men- 
ficned case the association of those per- 
cons would ordinarily in England be a 
partnership firm concern. There is no 
zuch concern in England, the like of which 
we have here in the case of a joint Hindu 
trading family, of a group of persons 
trading together but not constituting a 
firm. In view of that fact it would, in our 
tudgment be not right to follow blindly 
the dieta of Judges of the English Courts 
where they say that Rule 11 of O. 48-A 
relates to the case of a single individual. 
On this point we fully endorse the view 
expressed ‘by the Patna High Court in 
AIR 1941 Pat 596. Differing from the de- 
cisions of the Madras High Court in ILR 
(1937) Mad 2& = (AIR 1936 Mad 707), we 


‘egree with that decision of the Patna _ 
High Court. No convincing reasons have ` 


ye 


TS 


A.L R. 


been given in the judgment of the Madras 
High Court. The contrast between the 
language of Rules 1 and 10 of Order 30 
made therein does not carry the matter 
far, and we.do not agree with the obser- 
vations that here in India “there is no 
reason to depart from the view taken in 
English cases” on the scope of that rule.” 
88 The learned Judges in this 
connection further observed, ws 
“Order 30, Rule 10 uses the “words 
“any person”. The singular number is ° 
there, but the word “person” must be 
given the meaning assigned to it by Sec- 
tion 3 (39), General Clauses Act. Unless 
there is something repugnant in the-con- 


. text or in the subject, the term “person” 


will include any association or body of 
individuals whether incorporated or not.” 
We do not find either anything in the con- 
text of subject. which would lead to us to 
hold that Rule 10 contemplates the case 
of a single individual only, and not of 
many individuals. Of course, where more 
than one individual trade under a firm 
name or under any other assumed name 
and form a partnership resting on con- 
tract, the case would come under Rule 1 
of Order 30, but where they do not form 
a partnership we do not see any convinc- 
ing reason why they should not come 
within Rule 10.” 

36. In Rameshwar Prasad Golwara 
v. Keshab Prasad Bhagat, AIR 1962 Pat 
360 the learned Judge after discussing the . 
scope of Rule 10, Order 30 laid down the 
law as follows :— i 

“Tt is to be noticed that Rule 1 essen- 
tially deals with a case of partnership 
which cannot be constituted by a single 
individual; there must be two -or ‘more 
persons to constitute a partnership, While, 
on the other hand, Rule 10 is wide enough 
to cover within its ambit a single person 
carrying on a ‘business in a name or style 
other than his own name, two or more 
persons carrying on ‘business in a name or 
style other than their own name either as 
a group of persons or as members of a 
joint Hindu family. There is nothing re- 
pugnant in the subject or context to ex- 
clude the application of the principles of 
law embodied in Section 13 of the Gene- 
ral Clauses Act nor ‘is there anything in 
my opinion, to enable me to hold that the 
definition of the word ‘person’ given in 
Section 3 (42) is not , applicable to the 
same word used in Rule 10 of Order 30 of 
the Code.” 


- 37. The Kerala High Court in 
Tulsidas Mulji v. Ebrahimijee,, AIR 1960 
Ker 75 after considering various autho- 
rities of different High Courts also laid 
down, er ee 

“There is nothing to prevent Rule 10- 
of Order 30 being applicable to those caseg 
where more persons than one carry orè 
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